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I – Introduction

A. History 

Ireland obtained independence from the United Kingdom, and commenced administering its own prison system, in 1922.[footnoteRef:1] At that stage, prisons in Ireland were managed by the General Prisons Board, an agency which was governed by the Ministry for Home Affairs. The influence of the United Kingdom on prisons in Ireland has been very considerable, with many of the prisons which are still in use following the classic Victorian design found there. The legal regulation and internal regimes of the prisons were also the product of British administration and legislation, such as The Prisons (Ireland) Act 1826, and the Prisons (Ireland) Act 1907. At independence, the prison population stood at 462 prisoners, with 2038 spaces available.[footnoteRef:2] However, all of Irish life was to be interrupted violently with the outbreak of the Civil War in 1922 between forces which supported and opposed the agreement with the United Kingdom which gave independence to 26 counties of Ireland, but which left what became Northern Ireland under British rule. This conflict had profound effects on all aspects of the criminal justice system. The prison population increased dramatically. While it is difficult to ascertain exact figures, the average daily prison population increased by over 50% in the course of two years.[footnoteRef:3] Once the conflict subsided, the General Prisons Board was dissolved and the Department of Justice eventually became directly responsible for prison policy and the governance of prisons. For around 50 years after independence, the prison population in Ireland remained low, but large numbers of people were detained outside the formal prison system in network of sites including psychiatric hospitals and sites which detained women who had children outside of marriage.[footnoteRef:4] In the early 1970s, the Irish prison population began to increase, which increase was sustained until the mid 1990s, and then recurring in the 2000s-2010s. The effect of “the Troubles” – that is the conflict related to the status of Northern Ireland, which claimed thousands of lives –  on Irish prison policy has been very significant, resulting in a security focus to prison policy for many decades, and hostility to outside interest in prison issues amongst government officials. While that terrible part of Irish history is now largely over, Ireland has recently returned to perennial difficulties of overcrowding and increasing prison numbers. At the time of writing, the prison population stands at 4677 people in prison, representing a rate of 87 people in prison per 100,000 population.[footnoteRef:5] The prison system is now administered by the Irish Prison Service. This is an executive agency established in 1998 which reports to the Department of Justice. Legislation was proposed in 2023 to provide a basis in statute for the Irish Prison Service (IPS).[footnoteRef:6] This legislation would create a non-executive board to run the IPS.   [1:  A note about terminology: ‘Ireland’ is used in this article to refer to the southern part of the island of Ireland, comprising 26 counties. ]  [2:  Inventory of Prisons on January 27 1922, National Archives, Department of Justice Files H78/17. ]  [3:  Annual Reports on Prisons 1922, 1924, General Prisons Board. ]  [4:  See further O'Rourke, Maeve , & Smith, James M. (2016). Ireland's Magdalene laundries: Confronting a history not yet in the past. In Alan Hayes & Maire Meagher (Eds.), A century of progress? Irish women reflect. Dublin: Arlen House; Brangan, L. (2024). States of denial: Magdalene Laundries in twentieth-century Ireland. Punishment & Society, 0(0). https://doi.org/10.1177/14624745231218470. ]  [5:  Source: Irish Prison Service daily prison population figures, www.irishprisons.ie (last accessed January 26 2024). ]  [6:  Irish Prison Service Bill 2023. ] 


B. Sources

There are several old pieces of legislation governing Irish prisons, some of which date back to the period before independence which are of limited day-to-day impact A series of pieces of legislation were passed in the 1970s, primarily to deal with the security situation pertaining in Irish prisons in those years. These various pieces of legislation are now described as the Prisons Acts 1826-2015. The main modern piece of legislation which governs the prison system at present is the Prisons Act 2007. The Prisons Act 2007 also created the foundation for a secondary piece of legislation, the Prison Rules 2007[footnoteRef:7] which are the basis for the treatment of prisoners. These rules govern almost all aspects of life in prison, including hygiene, work, exercise, visits, discipline and healthcare. Amendments to these rules have created a revised system for complaints by prisoners,[footnoteRef:8] and also created a requirement – with a number of exceptions – that prisoners be permitted to spend at least two hour per day out of his or her cell or room, with an opportunity for human contact.[footnoteRef:9] Another statutory instrument was introduced during the Covid-19 pandemic which permits the Director General (most senior official) of the Irish Prison Service to suspend the entitlement of prisoners to physical recreation, exercise or training or restrict or modify these entitlements, and also to suspend, restrict or modify the entitlement to visits.[footnoteRef:10] The temporary release of prisoners for humanitarian or rehabilitative purposes is governed by the Criminal Justice Act 1960 and the Criminal Justice (Temporary Release of Prisoners ) Act 2003.  [7:  S.I. No. 252 of 2007. ]  [8:  Prison Rules (Amendment) 2013, S.I. No. 11 of 2013. ]  [9:  Prison Rules (Amendment) 2017, S.I. No. 276/2017. ]  [10:  Prison (Amendment ) Rules 2020, S.I. No. 250/2020. ] 


Ireland is a common law jurisdiction, with a written constitution containing protections for fundamental rights, enacted in 1937 (Bunreacht na hÉireann). Decisions of the courts are therefore also very important sources of law governing the administration of prisons and the treatment of prisoners. While the area of prison or penitentiary law is still in the early stages of its development in Ireland,[footnoteRef:11] a number of important decisions have laid down important principles concerning how prisoners should be treated. The Supreme Court of Ireland has affirmed repeatedly that any attenuation of prisoners’ fundamental rights must be proportionate, and must not fall below standards which we identify as needed to protect during dignity.[footnoteRef:12] In an important precedent, the Supreme Court held that prisoners ‘should not be exposed to conditions which are unnecessarily humiliating or which offend against standards of decency’.[footnoteRef:13] The courts have held that the protection of the person, or personhood, applies to people in prison by virtue of their status as a human being.[footnoteRef:14] Intentional mistreatment of prisoners would create a presumption of the right to the protection of the person under Article 40.3 of the Constitution, as would a regime which sought to break the spirit of a prisoners, or to deprive a person of the core elements of human dignity, autonomy and privacy.[footnoteRef:15] The courts have found a breach of constitutional rights in circumstances where a person did not have access to private use of a toilet, and had to ‘slop out’ or empty a receptacle containing human waste, such as a bucket, in the presence of others, in circumstances involve overcrowding, limited time out of cells,[footnoteRef:16] and that long periods of solitary confinement also breach the right to protection of the person.[footnoteRef:17] Surprisingly, the European Court of Human Rights has never pronounced on Irish prison conditions, and the Irish Supreme Court has expressed some unease about what it sees as an expansive and evolutive interpretation of the prohibition on inhuman and degrading treatment in Article 3 of the Convention.[footnoteRef:18] O’Donnell J (as he then was, now Chief Justice) has sought to discourage arguments suggesting that Convention principles concerning prison conditions can be automatically applied under Irish law.[footnoteRef:19] This approach has been one of the factors limiting the influence of European caselaw principles on Irish penitentiary law and practice.[footnoteRef:20] [11:  Rogan, Prison Law (Dublin, Bloomsbury Professional, 2014). ]  [12:  Simpson v. Governor of Mountjoy Prison [2019] IESC 81. ]  [13:  Ibid, at para. 84. ]  [14:  Ibid, at para 89; Kinsella v. Governor of MountjoyPrison [2011] IEHC 235.]  [15:  Simpson v. Governor of Mountjoy Prison [2019] IESC 81.  ]  [16:  Ibid.]  [17:  Kinsella v. Governor of Mountjoy Prison [2011] IEHC 235. ]  [18:  Simpson v. Governor of Mountjoy Prison [2019] IESC 81.  ]  [19:  Ibid.]  [20:  van der Valk, S. and Rogan, M. Ireland: The weak European supervision of prison policies and its explanations. In Gaëtan Cliquennois (Editor), The Evolving Protection of Prisoners' Rights in Europe, Abingdon, 2022, 13.] 


C. Prisons

Ireland is a small country, with a population of just over five million people.[footnoteRef:21] There are 14 prisons in the state, including two open prisons, and two prisons for women. Untried prisoners are detained in one prison dedicated to this purpose (Cloverhill, in west Dublin), but untried prisoners are also held in other prisons as well. The remand population rate is around 17 per 100,000 population, increasing from 11 in 2012.[footnoteRef:22] There is no formal security classification system for prisoners in Ireland, with prisoners with a variety of sentence profiles being detained in the same prison. There are no privately-run prisons in Ireland.  [21:  Source: Central Statistics Office: https://www.cso.ie/en/releasesandpublications/ep/p-cpsr/censusofpopulation2022-summaryresults/populationchanges/#:~:text=After%20a%20constant%20decline%20since,population%20of%20Ireland%20was%205%2C149%2C139 (last accessed January 26 2024). ]  [22:  Rogan, M. Examining the Role of Legal Culture as a Protective Factor Against High Rates of Pre-trial Detention: the Case of Ireland. Eur J Crim Policy Res 28, 425–433 (2022). https://doi.org/10.1007/s10610-022-09515-9.

] 


II – General regulations and prisoners’ rights

A. Referral, allocation and transfer of prisoners

When a person is sentenced to prison, the judge issues a warrant of committal which is addressed to a ‘committal prison’. Committal prisons are those to which a judge may send a person directly. A person may go to a non-committal prison only through a transfer which is directed by the Irish Prison Service, acting on behalf of the Minister for Justice. Seven prisons are committal prisons and the location of the court sentencing the person will determine to which prison the person will initially be sent. 

A prisoner may spend all of their sentence in the prison to which they were first committed, but may also be transferred to another prison, for example to a prison in which those convicted of sexual offences are detained. A prisoner may also request a transfer to another prison. The power to transfer a prisoner from one prison to another is found in s. 17 of the Criminal Justice (Administration) Act 1914. There is no guidance contained in the legislation concerning the factors which should be taken into account when making such a decision, and no formal process is required. A person may be transferred with no notice, or with no input in the decision-making process. 

B. Right to information

On admission to prison, the prisoner must be given an explanatory booklet outlining their entitlements, obligations and privileges under the Prison Rules 2007.[footnoteRef:23] This booklet should also be provided to a foreign national ‘in so far as is practicable’ in a language which they can understand.[footnoteRef:24] If a person cannot read or understand the contents of the booklet, the governor (director) of the prison must take all reasonable measures to ensure the prisoner’s entitlements, obligations and privileges under the Prison Rules as soon as practicable.[footnoteRef:25] It is the duty of the governor to satisfy him or herself that the person understands such matters.[footnoteRef:26] The prisoner must be informed of the date of their release,[footnoteRef:27] and, if a foreign national the opportunity to contact a consul, or, if an asylum applicant, the opportunity to contact the United Nations High Commissioner for Refugees.[footnoteRef:28]  [23:  Rule 13(1). The booklet can be found here:  https://ep2022-dev.tunaweb.com/wp-content/uploads/2020/10/NEW-IPS-PRISONER-INFORMATION-BOOK-Ireland-26-October-2020.pdf (last accessed January 26 2024). ]  [24:  Rule 134). ]  [25:  Rule 13(7). ]  [26:  Rule 14. ]  [27:  Rule 15. ]  [28:  Rule 16. ] 


Under rule 48 of the Prison Rules 2007, the governor must, in so far as practicable, and subject to the maintenance of good order and safe and secure custody, provide facilities to prisoners to enable them to be kept informed in relation to current affairs, sporting and cultural matters, including through the use of newspapers and other periodicals, radio and television. The same should apply to foreign national prisoners. A fee may be charged. There is no requirement in law to provide access to the internet. The case of Connolly v. Governor of Wheatfield Prison[footnoteRef:29] has emphasised the importance of television and reading materials for people in prison.  [29:  [2013] IEHC 334. ] 


C. Private and family life

The Prison Rules 2007 govern visits from family members and friends, lawyers, consuls, and the police, as well as correspondence. A minimum requirement of one visit from relatives or friends each week of not less than thirty minutes is contained in rule 35(1) for prisoners over the age of 18. Unconvicted prisoners are entitled to one fifteen-minute visit up to six times each week and no fewer than three times per week. Additional or longer visits may be permitted by a governor.[footnoteRef:30] As noted above, however, Covid-19-related legislation allows for visits to be restricted. In-person visiting was suspended for a prolonged period in Ireland,[footnoteRef:31] and visits were restricted to shorter periods and with less frequency for around eighteen months.[footnoteRef:32] Virtual visits have now been introduced as a possibility for people in prison.[footnoteRef:33] [30:  Rule 35(4).]  [31:  Irish Penal Reform Trust, Irish Prisons and Covid-19: Lessons Learned from the Pandemic, available at: https://www.iprt.ie/site/assets/files/7125/iprt_irish_prisons_and_covid-19_-_lessons_learned_from_the_pandemic.pdf (last accessed January 24 2024). ]  [32:  Ibid.  See also: Irish Prison Service, Family Information Booklet, available at:  https://www.irishprisons.ie/wp-content/uploads/documents_pdf/Family-Information-Booklet-September-2020.pdf (last accessed January 24 2024). ]  [33:  See further: https://www.irishprisons.ie/what-to-expect-when-visiting-a-prison/ (last accessed January 24 2024). ] 


A maximum of three people may visit a prisoner at any one time,[footnoteRef:34] and the governor may restrict who visits the person.[footnoteRef:35] Governors have a very wide discretion concerning the regulation of visits,[footnoteRef:36] and to refuse particular people access to the prison for a visit.[footnoteRef:37] The Prison Rules contain a default position that screens are to be used during visits, a position which was challenged unsuccessfully in Foy v. Governor of Cloverhill Prison.[footnoteRef:38] However, Irish Prison Service policy has moved away from this position to one which uses screens following a risk assessment which suggests a screen is necessary. Since the enactment of rule 3(b) of the Prison Rules (Amendment) 2013, a governor may not include a prohibition on receiving visits as a penalty for a breach of discipline without specifying why that prohibition has been imposed.   [34:  Rule 35(5)(b) Prison Rules 2007. ]  [35:  Rule 35(9). ]  [36:  Rule 36(4).  ]  [37:  Rule 36(9).]  [38:  [2012] 1 IR 37. ] 


Under the Prison Rules 2007 a child may be admitted to prison and remain with its mother until the age of twelve months, and may stay longer in unspecified ‘special circumstances’.[footnoteRef:39] [39:  Rule 17 Prison Rules 2007. ] 


Rule 43 of the Prison Rules 2007 allow a prisoner to send as many letters to family and friends as he or she wishes, though more than seven letters may be subject to a charge. Prisoners may receive as many letters as are sent to them. Unconvicted prisoners may send as many letters as reasonably necessary to manage their affairs. Foreign national prisoner may write to and receive letters from the consult of the country of which they are a national. Rule 44 governs letters to ‘authorities’, including legal advisers. Letters which are sent to recipients other than these ‘authorities’ may be opened, examined and confiscated by a governor if, inter alia, the letter is threatening in nature, would cause serious offence or distress, be contrary to national security, or the interests of security, good order and the government of the prison. Rule 45(2) permits the governor to open and examine letters sent to prisoners by family and friends, and to confiscate letters, where, upon reasonable grounds, the governor believes that the letter would threaten the good order or safe or secure custody in the prison, that it might facilitate crime, or cause an interference with the course of justice. Rule 45(3) specifically prohibits a prisoner to send a letter to the victim of his or her offence, or that person’s family, unless there is prior consent. The High Court has held that the right to communicate is not an absolute one and may be restricted.[footnoteRef:40] The High Court also in fact held that a prison officer may read correspondence with a lawyer, but this is not permitted under more recent legislation.  [40:  Kearney v. Minister for Justice [1986] 1 IR 116. ] 


Rule 44 deals with correspondence with a legal adviser, certain oversight bodies, the Minister for Justice, certain judges, the European Court of Human Rights, the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the Parole Board and certain other human rights bodies. Such letters must be sent without delay and cannot be opened by prison staff. Letters received from such bodies must not be examined beyond the extent necessary to determine if it is such a letter and, if it is to be opened, this must be done in the presence of the prisoner.[footnoteRef:41]  [41:  Rule 44(4). ] 


The law is silent on whether there is a right to marry or enter a civil union while in prison. It is long-established in Irish law that there is no constitutional right to beget children while in prison, and no obligation to grant a prisoner temporary release for the purpose of engaging in sexual relations, and no entitlement to conjugal visits. The Supreme Court in Murray v. Ireland[footnoteRef:42] held that there was a right of communication between a prisoner and their spouse, though this did not require a full right of privacy. There is also a right, exercised through communication, to take some part in the education of children. [42:  [1991] ILRM 465. ] 


D. Work 

Prisoners are required to carry out certain forms of work under the Prison Rules. Rule 28(1) states that convicted prisoners ‘shall’ do work consisting of tasks necessary to maintain and operate the prison, and that prisoners may be directed to clean or sweep the landings, yards or other parts of the prison, unless medically certified as unfit to do so. Other forms of work are viewed under the law as a privilege, rather than a right. Rule 27 permits a prisoner to engage or participate in structured activity including work, and states that, in so far as is practicable, each convicted prisoner shall be engaged in authorised structured activity, which may include work, for not less than five hours on each of five days in each week. In 2022, the Inspector of Prisons found that, in two prisons inspected, the majority of prisoners were not guaranteed their entitlement to a minimum of five hours of access to authorised structured activity on each of five days in each week, with staff absences and deployment creating problems in this regard.[footnoteRef:43] The Inspector of Prisons also found that prisoners were not getting sufficient opportunity to input into the type of work they wish to perform. Rule 29 provides that a prisoner shall be eligible for a gratuity for their work. All prisoners receive a gratuity to assist in paying for everyday items, which is increased if a person is on a regime which receives higher levels of privileges. Prisoners may also receive an ‘approved work gratuity’ for work such as laundry, industrial cleaning, grounds maintenance and waste management. This increase is worth €1 per day.[footnoteRef:44] Prisoners are not remunerated for engaging in education.[footnoteRef:45] The quality of the teaching of prisoners has been commended by the Department of Education.[footnoteRef:46] [43:  Office of the Inspector of Prisons, Thematic Inspection on Education and Work and Training, available at: https://www.oip.ie/wp-content/uploads/2023/06/Inspection-Report-on-Education-and-Work-Training.pdf (last accessed January 26 2024). ]  [44:  Finn C., Spending Review 2021: Review of the Programme of Work and Training in the Irish Prison Service (Irish Prison Service, 2021).]  [45:   Office of the Inspector of Prisons, Thematic Report on Education and Work and Training (2022), available at: https://www.oip.ie/wp-content/uploads/2023/06/Inspection-Report-on-Education-and-Work-Training.pdf (last accessed January 26 2024). ]  [46:  Ibid.  ] 


It is also possible for a person to engage or participate in employment with an outside body for rates which are no less favourable than for non-prisoners, once approved by the governor and the Minister.[footnoteRef:47] Under the rules, when a prison doctor believes that there is a serious risk to the health of a prisoner and makes a written recommendation on medical grounds concerning that prisoner to the governor, the governor is obliged to implement that recommendation as soon as may be, with certain exceptions.  [47:  Rule 30 Prison Rules 2007. ] 


E. Right to health

Prisoners in Ireland are entitled to equivalent healthcare to those in the community. Rule 33 of the Prison Rules 2007 states that a prisoner shall be entitled to the provision of healthcare of a ‘preventative, curative and rehabilitative nature …  that is, at least, of the same or similar standard’ available to those outside prison. There is also a duty on the Minister for Justice to ensure that primary healthcare (through general practitioners and nursing staff) is available in each prison.[footnoteRef:48] Several decisions of the Irish courts have repeatedly recognised that prisoners have the right to bodily integrity under the Constitution of Ireland, which requires the authorities to protect the right to heath.[footnoteRef:49] Hogan J in Kinsella v. Governor of Mountjoy Prison[footnoteRef:50] has further held that the right to bodily integrity includes the protection of a person’s psychological wellbeing, that is, the integrity of the human mind and personality. However, the courts have also recognised that this right is not absolute,[footnoteRef:51] and must be protected as well as is reasonably possible in the circumstances. Prisoners do not have the right to choose any particular course of treatment, nor is the prison service under a duty to provide the best medical treatment,[footnoteRef:52] but inadequate medical treatment can amount to a breach of the person’s constitutional rights.[footnoteRef:53] [48:  Rule 99 Prison Rules 2007. ]  [49:  Mulligan v. Governor of Portlaoise Prison [2010] IEHC 269, State (Richardson) v. Governor of Mountjoy Prison [1980] ILRM 82.  ]  [50:  [2011] IEHC 235.]  [51:  State (C) v. Frawley [1978] IR 332.]  [52:  O’Reilly v. Governor of Wheatfield Prison, unreported, High Court, June 22 2007. ]  [53:  McMenamin v. Governor of Wheatfield Prison [2012] IEHC 431.  ] 


F. Civil and political rights

Prisoners are permitted to vote in Ireland. While the Supreme Court has held that prisoners have no right to vote,[footnoteRef:54] the ability to vote by post was provided in the Electoral (Amendment) Act 2006. Prisoners can be registered to vote in the constituency in which they would normally vote. They are not entitled to receive temporary release to vote, but they may vote by post, or vote in the constituency in which the prison is based.  [54:  Breathnach v. Ireland [2001] 3 IR 320. ] 


Prisoners are permitted to associate with one another, subject the limitations imposed by the need to maintain good order. A particularly challenging area has been the use of separation or segregation of prisoners. This has resulted in several legal challenges. As noted above, the Prison Rules (Amendment) 2017[footnoteRef:55] provides that, with certain exceptions, prisoners should have at least two hours per day out of their cell and an opportunity for ‘meaningful human contact’, which is defined as ‘interaction between a prisoner and another person of sufficient proximity to allow both to communicate by way of conversation’.[footnoteRef:56] Ireland has a record of using long periods of isolation and lock up in response to problems of overcrowding and concerns about permitting interaction between certain groups of prisoners, related to so-called ‘gang’ activity. There have, however, been very significant falls in the numbers of people spending 23 hours per day in their cell since 2020, with the exception of the pandemic period. In October 2020, for example, there were 103 people spending 23 hours per day in their cells, which rose to 227 in January 2022, but fell to four in October 2023. 167 people were spending 23 hours per day in their cell in October 2023, down from 225 three years previously.[footnoteRef:57]  [55:  S.I. No. 276/2017]  [56:  Ibid, rule 4. ]  [57:  Source: Irish Prison Service, Prison Population Census Reports, available at: https://www.irishprisons.ie/information-centre/statistics-information/census-reports/, last accessed January 24 2024). ] 


There are three grounds on which a person can be isolated or segregated from the rest of the prison population. Under rule 62 of the Prison Rules 2007, the governor may direct that a person is not allowed to engage in structured activities, communal recreation, or to associate with other prisoners. A governor must had had information supplied to him or her, or the prisoner’s behaviour must be such as to cause the governor to believe, upon reasonable grounds, that to permit association would result in there being a significant threat to the maintenance of good order or safe and secure custody. There are various provisions for review of the decision. Rule 63 applies to the case of ‘vulnerable prisoners’, whereby a prisoner either at his own request or when the governor considers it necessary ‘in so far as is practicable and subject to the maintenance of good order and safe and secure custody’ be kept separate from other prisoners who are reasonably likely to cause significant harm to him or her. Prisoners in this situation may participate with other prisoners of the same category in authorised activity. Rule 64 governs the use of special observation cells, and a prisoner may be kept in such a cell for a period not exceeding 24 hours. This detention can be made if it is necessary to prevent the prisoner from causing imminent injury to himself or others, and all other less restrictive measures would be inadequate. This period of detention in a special observation cell may be extended, following consultation with the prison doctor. The courts have held that, where a governor wishes to restrict a person’s regime she or he must use these statutory provisions, and cannot create a restricted regime with no foundation in these rules.[footnoteRef:58] The High Court has also held that the governor must give substantive reasons when deciding to impose isolation under rule 62, and cannot merely recite the legal basis for the use of separation.[footnoteRef:59] [58:  Devoy v Governor of Portlaoise Prison [2009] IEHC 288. ]  [59:  Paget v. Governor of the Midlands Prison and the Director General of the Irish Prison Service [2019] IEHC 514.] 


F. Right to worship and to freedom of religion

Religious, spiritual and moral life is also subject to the Prison Rules 2007. Rule 34 provides that a prisoner shall, in so far as is practicable and subject to the maintenance of good order and safe and secure custody, be permitted to practice and comply with ‘the rules, observances and norms of behaviour’ of their religious denomination.[footnoteRef:60] Subject to the maintenance of good order and safe and secure custody, prisoners are also permitted to have access to religious books, items and materials relating to the religious faith of which they are a follower or member.[footnoteRef:61] Prisoners may also attend services and meetings in the prison of his or her denomination,[footnoteRef:62] but no prisoner may be compelled to attend any religious service or meting. Prisoners must also have access to a chaplain of any religious denomination, subject to the maintenance of good order and safe and secure custody. Meetings with chaplains shall not, unless there is a different local order in place, shall not be held in the presence or within the view or hearing of a prisoner officer, unless the chaplain or prisoner requests this.[footnoteRef:63] If there is no chaplain in the prison from the religion a prisoner belongs to, the governor may permit spiritual or pastoral visits from a minister or other representative of that person’s religious denomination from outside the prison.[footnoteRef:64] These visits may be in the view of a prison officer, but not within his or her hearing.[footnoteRef:65]  [60:  Rule 34(1). ]  [61:  Rule 34(3). ]  [62:  Rule 34(4). ]  [63:  Rule 34(9). ]  [64:  Rule 34(10). ]  [65:  Rule 34(11). ] 


Chaplains are also subject to part 15 of the Prison Rules 2007. Under rule 115, they are obliged to comply with the Prison Rules, and to ‘treat prisoners with the same dignity and respect as would be afforded to any person availing of his or her services who is not a prisoner.[footnoteRef:66] Chaplains are obliged to encourage prisoners to talk to them, to bring the governor’s attention to matters relating ot the wellbeing of prisoners, and develop and maintain links with appropriate community based groups.[footnoteRef:67] Subject to any local orders, a chaplain is entitled to visit a prisoner at any time in any part of a prison.[footnoteRef:68] Chaplains are also obliged to inform the governor in writing if he or she is of the opinion that the spiritual, moral, mental, emotional or physical state of any prisoner is being significantly impaired by his or her continued imprisonment.[footnoteRef:69]  [66:  Rule 115(b). ]  [67:  Rule 115. ]  [68:  Rule 117(1). ]  [69:  Rule 118. ] 


G. Legal Aid

There is no formal system for funded legal aid for prisoners seeking to take cases concerning their prison conditions or breaches of their constitutional rights. If the prisoner wins their case, they will usually obtain the costs of taking the action. The Supreme Court engaged in a rare examination of the question of the costs which lawyers acting for a prisoner should receive in Simpson v. Governor of Mountjoy Prison.[footnoteRef:70] This case concerned a breach of a prisoner’s rights to protection of the person in circumstances where the prisoner was subject to poor conditions, including long periods in his cell and a lack of in-cell sanitation. The absence of in-cell sanitation was a widespread practice in Ireland until recently (it continues to exist for a small number of prisoners) and thousands of legal cases had been taken by prisoners seeking redress. The claimant in the Simpson case received €7500 in damages. Normally, costs of taking the action would be awarded to the successful party, but, in this case, the Supreme Court refused to award the full costs involved as the claimaint was found to have exaggerated part of his claim, was untruthful, and the length of the hearing was in part due to how the claimant had made the claims involved. The Supreme Court held that there must be some sanction for the conduct of the claimant in the proceedings, that the claimant had failed to discharge the standard of proof in many aspects of the case, and the ultimate award of damages was well below the High Court’s jurisdiction. However, MacMenamin J also noted that the decision had the value of offering principles or guidelines to other cases, and, ultimately, the court did find the prisoner’s rights had been violated. All in all, the court decided to awared 33.3% of the reserved costs of the action. The State Claims Agency, which is a government body which manages cases taken against public bodies, created a scheme of settlement of cases involving a lack of in-cell sanitation in an effort to avoid litigation in the courts. As of 31 March 2023, 3,258 claims of this kind had been received by the State Claims Agency regarding a lack of in-cell sanitation. Damages and measured legal costs are offered to successful applicants.[footnoteRef:71]  [70:  [2020] IESC 52. ]  [71:  Dáil Debates, Questions 85; 86, April 19 2023. ] 


Legal aid is not available to prisoners seeking to challenge disciplinary sanctions applied to them. They may receive the costs of any challenge in the courts if they win their case. The High Court has held that there is no entitlement for prisoners to obtain funding for legal aid when they are applying for early release.[footnoteRef:72] However, the government has provided for funded legal aid to prisoners applying for release under the Parole Act 2019. This Act applies to prisoners who are sentenced to life imprisonment and who have served twelve years of their sentence. The Parole Board is an agency independent of government which decides on whether a person in this situation should be released. Prisoners may be represented in parole hearings and their legal representatives may be remunerated for their work.[footnoteRef:73] [72:  Grogan v. Parole Board [2008] IEHC 204. ]  [73:  Section 14(4)(a) Parole Act 2019. See further: The Parole Board, Parole Board Legal Aid Scheme Overview, available at: https://www.gov.ie/pdf/?file=https://assets.gov.ie/236154/792ede63-d49b-443e-ae49-499852afe1a8.pdf#page=null (last accessed January 24 2024). ] 


III – Regulations and specific categories of prisoners
A. Minors

Children under the age of 18 must not be placed in prison or sentenced to imprisonment.[footnoteRef:74] Children are dealt with through a separate system of justice and forms of detention. [74:  Section 156 Children Act 2001. ] 


B. Pregnant women and young mothers

Pregnant women may be detained in prison. A child of a female prisoner may be admitted to prison and remain with its mother until the age of twelve months, and may stay longer in unspecified ‘special circumstances’.[footnoteRef:75] [75:  Rule 17. ] 


C. Foreigners

As described above, prisoners who are not citizens of Ireland are subject to a number of special provisions in the Prison Rules 2007, including entitlements to visits from the consul of their home state, and translations of the booklet providing information to prisoners. There are deficiencies in the data collected on the countries of origin and ethnic minority status of people in prison in Ireland. Limited research on their experiences exists, but research indicates that there are disparities between Irish and non-Irish nationals in terms of sentencing, while these differences are modest, they are statistically significant.[footnoteRef:76] There has been a considerable increase in the number of non-Irish nationals in prisons, with this group representing 21.6% of the prison population in 2022.[footnoteRef:77] The majority of those who are not from Ireland are from other member states of the European Union. Other categories used in presenting data include ‘African’ and ‘Asian’, with little further specification. Qualitative research has found that foreign national prisoners have reported challenges in gaining access to services in prison, as well as problems with regard to exercising their religion. Others reported a feeling of distrust in the authorities because of negative experiences with the criminal justice system more generally.[footnoteRef:78] [76:  Brandon, A. M., & O'Connell, M. (2018). Same crime: Different punishment? Investigating sentencing disparities between Irish and non-Irish nationals in the Irish criminal justice system. British Journal of Criminology, 58(5), 1127–1146. https://doi.org/10.1093/bjc/azx080]  [77:  Source, Irish Prison Service: https://www.irishprisons.ie/wp-content/uploads/documents_pdf/PERSONS-COMMITTED-by-NATIONALITY-GROUP-Year-2007-to-Year-2022.pdf (last accessed January 21 2024). ]  [78:  Irish Penal Reform Trust, Maynooth University, “Sometimes I’m Missing The Words”: The rights, needs and experiences of foreign national and minority ethnic groups in the Irish penal system, 2022, available at: https://iprt.ie/site/assets/files/7076/iprt_the_rights-_needs_and_experiences_of_foreign_national_and_minority_ethnic_groups.pdf (last accessed January 20 2024). ] 


D. Dangerous prisoners

Ireland does not apply a specific category of ‘dangerous prisoners’. However, as described above, there are provisions which permit the isolation of prisoners on the grounds of safety. Prisoners may be detained in the National Violence Reduction Unit (NVRU) which is contained in the Midlands Prison, and has been open since 2018. There are approximately six prisoners in this unit at a time. The unit is currently the subject of an independent review.[footnoteRef:79] [79:  Dáil Debates, question 481, July 11 2023; https://www.oireachtas.ie/en/debates/question/2023-07-11/481/ (last accessed January 21 2024). ] 


E. Non-disciplinary solitary confinement

As described above, long periods of detention alone in a cell may be imposed under rules 62, 63 and 64 of the Prison Rules, which permit isolation in situations involving order, safety, or the need for special observation. 

F. Indigenous people

Ireland has one recognised ethnic group, Irish Travellers or Mincéirí, a group with a shared history, traditions, language and culture rooted in a nomadic tradition. No specific prison rules apply with respect to members of the Travelling Community, and there have been calls to include a specific provision in the Prison Rules concerning anti-discrimination.[footnoteRef:80] Rule 75(5) of the Prison Rules require a prison governor to ensure that the Prison Rules are applied fairly, impartially and without discrimination. While limited research exists on the experiences of Irish Travellers in prison, a study has found that prisoners from this background report experiences of discrimination,[footnoteRef:81] including name-calling from other prisoners, and a reluctance to engage in activities out of a fear of being discriminated against. While systematic evidence does not exist, it would appear that Irish Travellers are disproportionately represented in the Irish prison system.[footnoteRef:82] Irish law requires all public bodies to have regard to the need to promote equality of opportunity, to eliminate discrimination and protect human rights in their work.[footnoteRef:83]  [80:  Irish Penal Reform Trust, https://www.iprt.ie/latest-news/iprt-appears-before-joint-committee-on-key-issues-affecting-the-traveller-community/ (last accessed January 19 2024). ]  [81:  Irish Penal Reform Trust, (2016) Travellers in the Irish Prison Service: A Qualitative Study, available at: https://www.iprt.ie/site/assets/files/6339/iprt_travellers_report_web.pdf (last accessed January 19 2024). ]  [82:  Ibid. ]  [83:  Section 42 Irish Human Rights and Equality Commission Act 2014. ] 


G. LGBT

There are no specific provisions in the Prison Rules concerning LGBTQI+ people in prison. There are no official figures on those LGBTQI+ prisoners, and limited information on their experiences exist. There are no specific policies or standards governing prison administration in this area. One study from 2016 found that participants felt stigmatised, in a hyper-masculine culture.[footnoteRef:84] One case, Connolly v. Governor of Wheatfield Prison[footnoteRef:85] demonstrates the concern. The applicant was a gay man who had previously been raped by a cell-mate. When he was moved to another prison, he requested to be in a cell by himself and be separated from the general prison population. He was fearful of homophobic victimisatoin. The applicant spent 23 hours per day in his cell. The governor was of the view that it was safe for him to mix with the general population, but the applicant refused. The High Court found that Mr Connolly was not in conditions of sensory deprivation, but if this kind of detention were to continue indefinitely for an extended period of months, such conditions could amount to a breach of the person’s constitutional rights.  [84:  Irish Penal Reform Trust (2016) Out on the Inside: the Rights, Experiences and Needs of LGBT People in Prison, available at: https://www.iprt.ie/site/assets/files/6369/iprt_out_on_the_inside_2016_embargo_to_1030_feb_02_2016.pdf (last accessed January 10 2024). ]  [85:  [2013] IEHC 334. ] 


Very limited information or research exists on transgender prisoners in Ireland. One report suggests that there were two transgender prisoners in Ireland in 2023.[footnoteRef:86] The absence of a policy on transgender priosners has been criticised by the Visiting Committee, a body which visits prisons, attached to the prison for women in Dublin, the Dóchas Centre.[footnoteRef:87] This group noted that a transgender woman in that prison in 2021 was placed in isolation under rule 63 of the Prison Rules 2007. The Inspector of Prisons has expressed concern about these long periods of lock up, and has stated that Ireland is not in compliance with the Yogyakarta principles.[footnoteRef:88]  Irish Prison Service guidelines, which are not publicly available, state that a prisoner should be referred to by their preferred pronouns.[footnoteRef:89] [86:  Gallagher, C. (2023) “Transgender Prisoners: where should they be housed?” Irish Times June 3 2023, available at:  https://www.irishtimes.com/crime-law/2023/06/03/transgender-prisoners-where-should-they-be-housed/#:~:text=Ireland%20has%20no%20official%20policy,trans%20prisoners%2C%20says%20a%20spokeswoman (last accesssed January 10 2024). ]  [87:  Dóchas Visiting Committee, Annual Report, available at:  https://www.gov.ie/pdf/?file=https://assets.gov.ie/260826/14f0b383-0713-4b86-8baa-15fc48fa7770.pdf#page=null (last accessed January 24 2024). ]  [88:  Office of the Inspector of Prisons, Recommendation LMCT 18, available at: https://www.oip.ie/recommendation-and-status-update/ (last accessed January 20 2024). ]  [89:  Gallagher, C.  “Transgender Prisoners: Where should they be housed?” June 3 2023, available at: https://www.irishtimes.com/crime-law/2023/06/03/transgender-prisoners-where-should-they-be-housed/#:~:text=Ireland%20has%20no%20official%20policy,trans%20prisoners%2C%20says%20a%20spokeswoman. (last accessed January 24 2024).  ] 


H. Elderly persons

There has been an increase in the numbers of prisoners over the age of 50 in Irish prisons over the past ten years. 7.4% of the average daily prison population was over 50 in 2007, while this figure was 11% in 2022.[footnoteRef:90] There are no specific rules governing the management of this group, though the Irish Prison Service had a Strategy for the Management of Older Persons for 2011-2015. Research with this population has found that older people in prison felt fearful of dying in prison, and that people with dementia continued to be detained.[footnoteRef:91]  [90:  Source: Irish Prsion Service, available at:  https://www.irishprisons.ie/wp-content/uploads/documents_pdf/SNAPSHOT-Age-Profile-Year-2007-to-2022.pdf  (last accessed January 10 2024). ]  [91:  Irish Penal Reform Trust, In here, time stands still, available at: https://www.iprt.ie/site/assets/files/6388/iprt-older_people_in_prison_report_web.pdf (last accessed January 10 2024). ] 


IV. Safety rules

A. Inspections

Rule 77 of the Prison Rules oblige the governor to make daily inspections of the prison including the areas where prisoners are held. 

B. Searches

When a person is committed to prison, or transferred to a prison, they may be searched under both section 6(3) of the Criminal Law Act 1976 and the Prison Rules 2007. Prisons may be searched at any time where the governor considers, upon reasonable grounds, that the carrying out of the search is necessary for the purposes of:

a. Ensuring the prisoner is not in possession of a prohibited article; 
b. Confiscating a prohibited article; 
c. Seizing and retaining anything found in a search; 
d. Ensuring safe and secure custody and good government of the prison.[footnoteRef:92]  [92:  Rule 6(2), Prison Rules 2007. ] 


Such a search may consist an examination of the prisoner’s person and clothing, which may involve the removal of any hat, overcoat, jacket or other outer clothing only, or the removal and examination of all the prisoner’s clothing, and the examination of the prisoner’s body following removal of clothing in ‘as seemly a manner as is consistent with the necessity of discovering any concealed article’[footnoteRef:93] Searches are to be carried out ‘with due regard to decency, privacy, and the dignity of the person being searched and at no stage shall a prisoner be left in a state of complete undress’.[footnoteRef:94] If the complete removal of a person’s clothes is involved, no fewer than two prison officers must conduct the search.[footnoteRef:95] Any search shall not be undertaken by a prison officer who is not of the same sex as the person being searched.[footnoteRef:96] A search which involves the full removal of clothing shall not be conducted in the presence or view of another prisoner and shall be conducted in the presence and view only of a number of prison officers (of the same gender as the prisoner) as required to ensure an effective search and the maintenance of good order and safe and secure custody.[footnoteRef:97] The governor may also request the police to be present.[footnoteRef:98] Where a prisoner refuses to permit the carrying out of a search, ‘such force only as is reasonably necessary and proportionate to carry out the search may be applied’,[footnoteRef:99] but invasive searching of the orifices of a prisoner’s body is not permitted. A prisoner’s property may be searched by the governor or a prison officer at any tme if such examination is reasonably considered necessary for the maintenance of good order and safe and secure custody.[footnoteRef:100] A prison officer may search a cell at any time if the governor is of the same opinion.[footnoteRef:101]  [93:  Rule 6(2), Prison Rules 2007. ]  [94:  Rule 62(4) Prison Rules 2007. ]  [95:  Rule 6(7). ]  [96:  Rule 6(5). ]  [97:  Rule 6(6). ]  [98:  Rule 6(8). ]  [99:  Rule 6(9).]  [100:  Rule 53(1). ]  [101:  Rule 53(2). ] 




C. Means of coercion and restraint

The Prison Rules 2007 permit the use of a restraint on a prisoner. A restraint is defined as a device approved by the Minister for Justice that is designed to restrict a prisoner’s movement without causing injury to the prisoner.[footnoteRef:102] A prisoner may be placed in a restraint when the governor so directs, and may be kept in restraint for a period not exceeding 24 hours.[footnoteRef:103] A restraint may not be used unless it is necessary, in cases of urgent necessity to prevent the prisoner from injuring himself or herself or others, or significant damage to property by the prisoner, and accommodation of the prisoner in a cell without restraint would be inadequate.[footnoteRef:104] The governor must notify certain people of the use of the restraint, including the prisoin doctor,[footnoteRef:105] and a member of the healthcare staff must visit the person immediately; if the prison doctor advises that the person be released from restraint, that must be done immediately.[footnoteRef:106] It is possible to use the restraint for an additional 24 hours.[footnoteRef:107] The use of a restraint as a sanction for a breach of prison discipline is prohibited by section 7 of the Prison Act 2007.  [102:  Rule 65(1). ]  [103:  Rule 65(2). ]  [104:  Rule 65(3). ]  [105:  Rule 65(4).]  [106:  Rule 65(5). ]  [107:  Rule 65(8). ] 


V – Disciplinary repression

A. Disciplinary offences

Breaches of prison discipline are detailed in Schedule 1 of the Prison Rules 2007. 31 specific breaches are contained in the rules, such as taking any article belonging to another person without the consent of that person,[footnoteRef:108] or detains any person against his or her will,[footnoteRef:109] with a general catch all offence of in any other way offending ‘against good order and discipline’.[footnoteRef:110] [108:  Section 25, Schedule 1.]  [109:  Section 26, Schedule 1. ]  [110:  Section 32, Schedule 1. ] 


B. Disciplinary sanctions

Section 13 of the Prisons Act 2007 governs the sanctions which may be imposed for a breach of prison discipline. These include: a caution; reprimand, confinement in a cell (other than a special observation cell) for a period not exceeding three days; prohibition, for a period not exceeding 60 days, on engaging in specified activities; receiving visits (other than from lawyers, doctors and other such bodies);[footnoteRef:111] sending or receiving letters; using money or credit or other facilities, including telephone facilities; possessing certain articles which are permitted as a privilege;[footnoteRef:112] forfeiture of a sum of money which is credited to the prisoner; forfeiture of not more than 14 days’ remission of portion of a sentence;[footnoteRef:113] postponement for a specified period not exceeding 60 days of the payment of a gratuity.[footnoteRef:114] The governor may suspend the imposition of the sanction for a period not exceeding three months subject to certain conditions.[footnoteRef:115] Certain sanctions are prohibited, including: collective punishmemnt; corporal punishment; placing in a restraint; any form of sensory deprivatoin; deprivation of sleep; deprivation of food or drink; sanctions of indeterminate duration; or sanctions constituting cruel, inhumane or degrading treatment.[footnoteRef:116] [111:  The governor must not include a prohibition on receiving visits as a penalty without specifying why that prohibition has been decided upon (section 3, Prison Rules (Amendment) Act 2013). ]  [112:  Section 13(1)(d) Prisons Act 2007. ]  [113:  Section 13(1)(e) Prisons Act 2007. ]  [114:  Section 13(1)(g) Prisons Act 2007. ]  [115:  Section 13(2) Prisons Act 2007. ]  [116:  Section 13(7) Prisons Act 2007. ] 


C. Disciplinary procedure (including judgment)

Rule 91 provides for the reporting of a breach of prison discipline by a prisoner officer. A prison officer must report a breach to a prison officer of higher rank or to the governor as soon as may be once s/he becomes aware of the breach. Rule 75(5) requires the prison governor to make all prisoners aware of the consequences of any breach of prison discipline. 

A disciplinary hearing is governed by Part 3 of the Prisons Act 2007. Section 12(1) of the 2007 Act permits the governor to hold an inquiry into the alleged breach of discipline, and no sanction may be imposed without a hearing. The prisoner must be informed of the alleged breach and of the date and time of the enquiry.[footnoteRef:117] Section 12(4)(iii) requires the governor to record the finding and sanction imposed if a breach is found, or record that no breach was found.  [117:  Section 12(2) Prisons Act 2007. ] 


Under rule 67 of the Prison Rules 2007, the prisoner must be informed through a written notice of the nature of the alleged breach. This is colloquially referred to as a ‘P19’ form. Under rule 67(2) the inquiry into the breach of discipline must begin no earlier than the next day after the prisoner has been given notice, unless the governor has reasoonable grounds to delay it. The hearing must take place not later than the day falling seven days after the governor has made the decision to hold the inquiry, again unless there are reasonable grounds to deelay it to ensure the inquiry can be conducted effectively. A prison governor holds the inquiry and the prisoner is entitled to be present at the hearing,[footnoteRef:118] and cannot be escorted to or from the inquiry by the prison officer who made the allegation, insofar as is reasonably practical. The prisoner may sit or stand during the hearing.[footnoteRef:119] Under rule 67(6) the prisoner is entitled to be told what is alleged against him or her and to hear and to have the opportunity to examine or have explained to him or her any evidence given or submitted in support of an allegation that he or she committed a breach of prison discipline. The prisoner is entitled to reply to any allegation,[footnoteRef:120] but must obtain the consent of the governor before being permitted to call a witness to give evidence.[footnoteRef:121] A prisoner must give notice before the inquiry commences of the witnesses s/he wishes to call. The prisoner may question any witness who attends, but through the governor. The prisoner may also make a plea in mitigation before a penalty is imposed.[footnoteRef:122] The governor must inform a prisoner of the decision to impose a penalty as soon as may be after s/he has made the decision.[footnoteRef:123]  [118:  Rule 67(3). ]  [119:  Rule 67(5). ]  [120:  Rule 67(12). ]  [121:  Rule 67(2). ]  [122:  Ibid. ]  [123:  Rule 67(13). ] 


The courts have held that a prisoner is entitled to have the opportunity to see the evidence which a governor is relying on to find a breach of discipline, calling this a ‘simple and basic reqiurement of fair procedures’.[footnoteRef:124] In that case, the governor was relying on CCTV evidence, but did not show this to the prisoner. While the disciplinary proceedings do not have to be the same as those which apply in a criminal trial, fair procedures must still apply, and basic evidence must be provided to the prisoner. In Doolan v. Governor of Arbour Hill Prison[footnoteRef:125] the High Court has also held that a prisoner is entitled to hear evidence against him or her, or to examine evidence. The courts have also recognised that ‘it is of the utmost improtance that the Governor be able to conduct prompt, informal hearings and apply any appropriate sanctions as soon as reasonably practicable’.[footnoteRef:126] A refusal to comply with request to carry out a fingerprint analysis of a knife, for example, was not a breach of fair procedures.[footnoteRef:127] In Delacey v. Governor of Wheatfield Prison[footnoteRef:128] a prisoner was found guilty of a breach of discipline when a mobile phone was found in his cell during a random search; he denied any knowledge of the phone and gave evidence that it was concealed in the cell before he moved into it, and had no knowledge of it. The High Court held that the governor should have allowed the prisoner to examine the phone. This did not mean the prisoner had a right to physically examine the phone, but he should have been given access to the call history and contact list, which could have assisted him in his denial of the charge.  [124:  Kenny v. Governor of Portlaoise Prison [2017] IEHC 581. ]  [125:  [2019] IEHC 211. ]  [126:  Egan v. Governor of Wheatfield Prison [2014] IEHC 613, para 33. ]  [127:  Dunne v. Governor of Wheatfield Prison [2017] IEHC 221. ]  [128:  [2022] IEHC 55. ] 


There is a special situation if a person is given a sanction of a loss of remission. In Ireland, prisoners are entitled to a 25% reduction in their sentence of imprisonment, which can be lost in through the imposition of a sanction for a breach of discipline. Under section 13(1)(f) of the Prisons Act 2007, a prisoners can be sanctioned to a forfeiture of not more than 14 days’ remission of a portion of a sentence. This may be restored by a governor.[footnoteRef:129]  [129:  Prisons Act 2007, s13(5)(a). ] 


D. Appeals related to disciplinary actions (administrative, legal)

There is no formal provision to appeal a disciplinary sanction, other than the loss of remission. Rule 57 of the Prison Rules permit a prisoner to request, in writing to meet with a representative of a Minister for Justice, who must visit the prisoner and hear any request or complaint. The representative may make a recommendation to the governor and the Director General can oblige the governor to implement it.[footnoteRef:130] A prisoner may seek judicial review of a disciplinary sanction before the High Court, though no legal aid is provided for this, and the prisoner risks an order to pay costs if unsuccessful.  [130:  Rule 57(5) Prison Rules 2007. ] 


When a prisoner has had the sanction of loss of remission imposed, may appeal this decision to an Appeal Tribunal. The Appeal Tribunal may invite the prisoner and the governor to make written submissions to it.[footnoteRef:131] The prisoner may obtain legal advice or representation and may apply for free legal aid.[footnoteRef:132] The Appeal Tribunal may uphold or quash the finding that the prisoner committed the breach of prison discipline, and affirm or quash the sanction, or vary the period of loss of remission, or substitute another sanction.[footnoteRef:133] [131:  Prisons Act 2007, s 15(3).]  [132:  Prisons Act 2007, s. 15(4). ]  [133:  Section 15(8) Prisons Act 2007. ] 


VI - Conditions of detention

The prison rate in Ireland has risen in the recent past, following a period of decline. Since the 1970s, however, the overall trajectory of the prison rate in Ireland has been upwards. Ireland’s rate, at 87 prisoners per 100,000 population, is at the lower end of the mid-range in European terms. The rate is lower than that of its neighbour, England and Wales, but higher than that of countries including Sweden, Denmark, Germany and  the Netherlands. The pre-trial detention rate stands at 17 pre-trial detainees per 100,000 population; this has increased in recent years. 


Figure 1: Average Daily Prison Population 1922 – 2022. 

The recent increase in the number of people being sent to prison, and the overall increase in numbers in prison has led to the return of overcrowding in Irish prisons. While systematic analysis of the reasons for this increase is lacking, longer sentences has been cited by the Irish Prison Service as one factor.[footnoteRef:134] Overcrowding was a major problem for decades in Irish prisons, but had improved substantially in the 2010s. At the time of writing, the prison system was at 105% occupancy, with only three prisons being at less than 100% capacity, and no prison below 90% occupancy.[footnoteRef:135] The prisons with the highest rates of overcrowding are the two women’s prisons, one of which was opened in 2023.[footnoteRef:136] Women make up 4.6% of the prison population.[footnoteRef:137] [134:  Irish Prison Service Strategy 2023 – 2027, available at: https://www.irishprisons.ie/wp-content/uploads/documents_pdf/IPS_Service_Strategy-2023-2027-final.pdf (last accessed January 20 2024). ]  [135:  Source, Irish Prison Service, available at: https://www.irishprisons.ie/wp-content/uploads/documents_pdf/24-January-2024.pdf (last accessed January 24 2024). ]  [136:  Gallagher, C. ‘You’d pay a thousand a month for this in Dublin: Inside the new Limerick Prison designed for reeform not punishment’ Irish Times October 18 2023, available at: https://www.irishtimes.com/crime-law/2023/10/18/youd-pay-a-thousand-a-month-for-this-in-dublin-inside-the-new-limerick-womens-prison-designed-for-reform-not-punishment/ (last accessed January 24 2024). ]  [137:  Source: World Prison Brief: https://www.prisonstudies.org/country/ireland-republic (last accessed January 24 2024). ] 


Temporary release is one mechanism used to relieve the pressure caused by overcrowding. Two schemes were also introduced to provide more supervision and structure to this kind of release. The Community Return Scheme and the Community Support Scheme are currently under review.[footnoteRef:138] 92 prisoners were taking part in the Community Return Scheme, which permits a prisoner to be released early to carry out supervised work in the community, in December 2023.[footnoteRef:139] People may no longer be imprisoned for non-payment of a fine, unless as a last resort.[footnoteRef:140].   [138:  Department of Justice, Criminal Justice Policy: Review of Policy Options for Penal Reform 2022 – 2024, available at:  https://www.gov.ie/pdf/?file=https://assets.gov.ie/233015/1dd9e5a8-796e-4eda-a2d7-4a1b4c160cea.pdf#page=null (last accessed January 19 2024). ]  [139:  Source, Probation Service, available at: https://www.probation.ie/EN/PB/0/0BB1ED1209B7167080258AA50045F150/$File/Web%20Report%20Caseload%20End%20November%202023%20Updated.pdf (last accessed January 24 2024). ]  [140:  Fines Act 2014. ] 


VII – External prison audits

Oversight of prisons takes place mainly through the Office of the Inspector of Prisons (OIP), a body which is independent of the prison system, and which has been in operation since 2004. The OIP has a set of standards and methodology by which a prison is inspected: respect and dignity; safety and security; health and wellbeing; rehabilitation and development; and resettlement. The OIP is empowered under the Prison Act 2007 to enter any prison or part of a prison at any time, and to obtain copies of any books, records or other documents, and to being any issues of concern to the governor, the Director General of the Irish Prison Service, and the Minister for Justice. The OIP may investigate any issue it wishes to, and can be asked to investigate matters by the Minister for Justice. At present, the Minister for Justice has the power to omit matters in reports of the OIP, where the Minister is of the opinion that the publication would be prejudicial to the security of the prison or the state, contrary to the public interest or may infrige the constitutional rights of any person. It is not possible for the OIP to compel documents or witneses, and there is no sanction if a person refuses a request by the OIP. The OIP publishes reports on inspections of individual prisons, as well as thematic reports, and an annual report. 

Prisons may also be visited by Visiting Committees, which a group of between six and twelve people appointed by the Minister for Justice with the power to visit a particular prison. These bodies are based in the Prison (Visiting Committees) Act 1925. These bodies have often made important contributions to public awareness of issues in prison, but their reports are highly variable.

As a member of the Council of Europe, Ireland is visited by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. Its last visit was in 2019[footnoteRef:141] and it is due to visit again in 2024. The CPT has expressed concern about overcrowding, lack of privacy for those in multi-occupancy cells when using toilets, and inter-prisoner violence. The CPT has also expressed concern about the resources given to the OIP.  [141:  CPT, Report to the government of Ireland, CPT/Inf (2020) 37, avaialble at: https://rm.coe.int/1680a078cf, last accessed January 2 2024. ] 


Ireland is now one of two European Union member states yet to ratify the Optional Protocol to the Convention against Torture (OPCAT), though Ireland has signed it. Legislation has been proposed to enable Ireland to ratify OPCAT, through the publication of the General Scheme of the Inspection of Places of Detention Bill, which was published in 2022.[footnoteRef:142] It is proposed that the OIP would become a National Preventive Mechanism, and coemce a Chief Inspector of Places of Detention, with responsibility for inspecting detention in Garda stations, court holding cells, and in vehicles transporting people between places of detention. While this is a welcome step, disappointingly the draft scheme currently does not provide explicity for a power for the NPM to speak to people in confidence. Worryingly, the draft scheme contains a prohibition on the Chief Inspector on questioning the merits of government policy.  [142:   See, Minister for Justice: https://www.gov.ie/en/press-release/470b9-minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill/ (last accessed January 24 2024). ] 





VIII – Right of appeal of prisoners

Prisoners in Ireland are permitted to make complaints concering their detention. The complaints systems in Ireland is governed in part by statute (for complaints of a serious nature) but mainly through Irish Prison Service policy. The relevant statutory provisions are set out in the Prison Rules 2007, amended in 2013 (Prison Rules (Amendment) 2013). Under the current system, there are six categories of complaints ranging from what are classified as ‘A’ to ‘F’. Category A is governed by the Prison Rules 2007, as amended, which also contains the procedures to be followed in such a case, while categories B – F were created by the Irish Prison Service policy document. The classification depends on the seriousness of the complaint or the subject matter complaint is about. In practice, all complaints are received by the governor (prison director) or assistant governor responsible for complaints, assigned a category and then distributed to the relevant officer for investigation. Some guidance concerning how complaints are to be categorised comes in the form of a policy document published in 2014. The procedure which must be followed differs according to the categorisation of the complaint.

Category A complaints are those concerned with ‘complaints alleging assault or use of excessive force against a prisoner, or ill treatment, racial abuse, discrimination, intimidation, threats or any other conduct against a prisoner of a nature and gravity likely to bring discredit on the Irish Prison Service’. The governor must comply with Rules 57A and Rule 57B of the Prison Rules 2007, as inserted by the Prison Rules (Amendment) 2013. The governor arranges for a record to be kept of the complaint and its details.[footnoteRef:143] There is a duty on the governor to secure relevant evidence, including CCTV recordings, and to advise the complainant of the relevant procedures. Where an allegation that an act has been committed that may constitute a criminal offence, the governor must inform the police (An Garda Síochána). Within seven days of notification of the complaint, the governor must refer the complaint and the evidence gathered to the Director General of the Irish Prison Service, and also notify the Inspector of Prisons. Notably, under the policy this procedure is to be initiated even if the prisoner does not wish to pursue the matter.  It is then up to the Director General to appoint an investigator. No timeframe is provided for as to the appointment of external investigators, but whilst the legislation does not require that the investigators be independent of the prison system, this is what happens in practice.[footnoteRef:144] The investigation team are empowered to gather evidence. A report is provided by the investigation team to the governor and a copy is also is provided to the Inspector of Prisons. The governor may find the following on the basis of the report: [143:  If the complaint is about the governor, then under s.57B(2)(d) the Governor shall notify the Director General of the Irish Prison Service and the Inspector of Prisons of the complaint. The Director General is then responsible for the complaint from the outset.]  [144:  Following the 2013 amendment to the Prison Rules introducing the procedure for investigating Category A complaints, a panel of 22 independent investigators was established to be selected from in the event of receipt of such a complaint (Dáil Debates 4th May 2016 Response to Question 113 by Minister of Justice Francis Fitzgerald).] 

(i) there are reasonable grounds for sustaining the complaint; 
(ii) there are no reasonable grounds for sustaining the complaint; 
(iii) it has not been possible to make a determination. 

The governor may give a general outline of the report to those concerned, as well as advising them of their findings and decision. The governor may (rather than must) state the reasons for his or her finding. The governor also decides what action should be taken. This may include a decision to initiate disciplinary proceedings against a prison staff member. In informing the complainant of the outcome, s/he should also be informed that, if s/he is not satisfied with the outcome of the investigation, s/he may write to the Inspector of Prisons and the Director General of the Irish Prison Service stating why s/he is not satisfied. There is no provision, however, for the decision to be appealed to an external body. 

Category B complaints are classified as ‘complaints of a serious nature, but not falling within any other category of complaint.’ For example, category B complaints could include ‘verbal abuse of prisoners by staff, inappropriate searches or any other conduct against a prisoner of a nature likely to bring discredit on the IPS.’ A chief officer (senior prison staff member) is appointed by the governor to investigate this category of complaint. The chief officer must not be the officer in charge of the area in which the incident allegedly occurred or where the complainant is accommodated, nor have been present at any time during the alleged incident. This appointment must be made within 48 hours of the governor being notified of the complaint. The chief officer ‘may’ gather evidence, conduct interviews and so on, and the investigation must conclude within 28 days, unless there are ‘exceptional circumstances’. The same findings are available as those for category A complaint, and it is up to the chief officer to communicate the findings to all parties within seven days of the completion of the investigation. The complainant has the right to appeal to the governor within 14 days of having been notified of the outcome. The governor then carries out a review of the investigation, and can carry out any further investigation following the receipt of any observations or submissions made by the appealing party. The governor can uphold the initial finding, quash it, or order a fresh investigation. This outcome may itself be the subject of review by the Director General of the Irish Prison Service, which is confined to a review of the application of procedures. 

Category C complaints, of which the majority of complaints comprise, ‘are basic service level complaints … [such as complaints] about visits, phone calls, reception issues, missing clothes, not getting post on time, not getting appropriate exercise.’ These are investigated by an officer not below the position of class officer. They can arise in two ways, namely, by informal complaints made to officers and by written complaints on complaint forms. Prison staff are required to record all complaints and requests. When a verbal complaint is made, it is for the governor to appoint an officer to examine the issue. If a complaint form is filled out, what is referred to as the ‘more formal procedure’ is to be followed. Strict time limits apply, with a reply or acknowledgement expected within 24 hours and there should be ongoing updates given to the prisoner, as well as documenting the steps taken to resolve the complaint. If it is not possible to resolve the complaint, the investigating officer must be given a written explanation as to why the complaint cannot be resolved. The senior chief officer in the prison is also obliged to maintain ‘constant oversight’ of the procedure as a whole and take action to resolve any matters which have not been so dealt with within 48 hours of the complaint being made. 

Category D complaints ‘relate to complaints against professionals such as [for example] dentists [and] doctors.’ Category E complaints are those made by visitors to the prison. Category F complaints are ‘complaints against decisions made by the Irish Prison Service in relation to the granting of temporary release and prison transfers.’ Prisoners are entitled to ‘answers to reasonable queries’ raised by them on such matters, within seven days of receipt in the case of requests for information and four weeks in the case of these complaints.

In practical terms, complaints are made by prisoners using a specifically designed form for this purpose. It provides for the prisoner to include her/his name, prisoner number and cell or location. There is then a space for the prisoner to include details of the complaint, and a place to sign. Prisoners are reminded to include ‘clear details of what happened, where it happened, when it happened, were there any witnesses’.

Prisoners are to be provided with a copy of the complaint form in a sealable envelope once recorded by the governor. The Irish Prison Service policy document on complaints also provides that complaint boxes be provided and emptied on each working day, that all complaints are logged and assigned a reference number and are photocopied and returned in a sealed envelope to the prisoner.

The operation of the complaints system has come in for heavy criticism. A High Court judge described the complaints system as ‘failed’.[footnoteRef:145] This case concerned a very complex set of facts, whereby a prisoner went on hunger strike in protest at his conditions. The Supreme Court eventually heard this case and found that the Irish Prison Service could not be considered negligent in that its implementation of the complaints procedure had caused the prisoner to engage in a hunger strike. However, one judge held that a declaration should be granted to the effect that the complaints procedure did not comply with the requirement to provide an effective complaints system in this particluar case. MacMenamin J was in the minority in this regard.[footnoteRef:146] However, the court did acept that written complaints made by the applicant in this case were dealt with ‘inadequately, slowly, or sometimes not at all’.[footnoteRef:147] MacMenamin J noted that there were plans to introduce a new complaints policy and to give the general Ombudsman a role in the management of prisoner complaints and held ‘it is to be hoped that the obligations will be soon realised’.[footnoteRef:148] However, the judge’s hopes have not yet been realised.  [145:  McD v. Governor of X Prison [2018] IEHC 668. ]  [146:  [2021] IESC 65. ]  [147:  Ibid., at para 18. ]  [148:  Ibid.m at para 84, ] 


Each prisoner has the right to write directly to the High Court to assert that some aspect of his or her detention is unlawful, and letters cannot be confiscated by the authorities and must be forwarded to the court immediately.[footnoteRef:149] Under this process, a prisoner, or someone on their behalf, may write to the High Court and any ruling is made in writing, transmitted to the prisoner and read aloud in open court. This route has been emphasised by Charleton J in McD v. Governor of X Prison.[footnoteRef:150]  [149:  Woods v. Attorney General, unreported High court, December 20 1974. ]  [150:  [2021] IESC 65.] 




IX – Alternatives and adjustments of the custodial sentence

Once a person is sentenced to a term of imprisonment, release can take place at the expiration of the sentence, through the application of ‘parole’, or through the use of temporary release, which could be for an extended period. Ireland does not use waiting lists for prison. While a person may spend the entirety of their life in prison, there are no ‘whole-life orders’ in Ireland. 

Remission is the complete ending of the prison sentence at a reduced point. Standard remission applies to all prisoners, except for those serving life sentences, and stands at one quarter of a prisoner’s sentence.[footnoteRef:151] Enhanced remission is permitted under rules 59(1) and (2) of the Prison Rules 2007.  Up to one-third remission may be permitted for prisoners who have ‘shown by engagement in authorised structured activity to such an extent as to satisfy the Minister for Justice that they are less likely to reoffend and will be better able to reintegrate into society’. A prisoner must apply for enhanced remission, and the law lays down particular factors which the Minister must consider, including reports from the govenor. The Court of Appeal has held that the calculation of the period of remission may correctly be done through the calculation of the number of days in the sentence.[footnoteRef:152]  [151:  Rule 59(1) Prison Rules 2007. ]  [152:  Price v. The Governor of Wheatfield Prison [2020] IECA 345. ] 


Article 13.6 of the Constitution also provides for commutation of a sentence, which may be exercised on behalf of the President of Ireland by the Minister for Justice.[footnoteRef:153]  [153:  Section 23 Criminal Justice Act 1951. ] 


Ireland changed its system for the early release of life sentenced prisoners in the Parole Act 2019. When a prisoner sentenced to life imprisonment has served 12 years, they become eligible for early release to the Parole Board, a body which is independent of the prison service and the Minister for Justice. The prisoner may be legally represented in this process, and can obtain funded legal assistance for this purpose. The Parole Board may order release on parole if satisfied that the parole applicant would not present an undue risk to the safety and security of members of the public including the victim and, that the person has been rehabiltiated and would, upon being release, be capable of reintegrating into society. The Parole Board must consider factors including the nature of the offence and the period of imprisonment already served, the conduct of the parole applicant, the risk of offending, and submissions made by the applicnat and the victim. When the person is released on parole, they may be subject to conditions such as supervision by the Probation Service, residence requirements, contact restrictions or restrictions on attending certain places. If a person is refused parole, they must be informed of this in writing, with reasons, and be given a date, not later than two years after the date of the making of the decision on which they will become eligible again for parole.[footnoteRef:154] Parole may be revoked.[footnoteRef:155]   [154:  Section 30 Parole Act 2019. ]  [155:  Section 33 Parole Act 2019. ] 


For non-life sentenced prisoners, early release can take place by means of temporary release. This is governed by the Criminal Justice Act 1960 and the Criminal Justice (Temporary Release of Prisoners) Act 2003. Temporary release may be granted for the purpose of assessing the person’s ability to reintegrate into society upon release, prepare the person for release, or assist the police, or on the grounds of health or other humanitarian grounds.[footnoteRef:156] The Minister must be of the opinion that release is necessary or expedient in order to ensure the good government of the prison or maintain good order in, and humane and just management of the prison concerned, or that the person has been rehabilitated and would, on release, be capable of reintegrating into society. The Minister must take into account certain factors, including risk of offending, risk of not returning, and reports of, for example, the governor. The release is subject to conditions imposed by the Minister.[footnoteRef:157] [156:  Section 2 2003]  [157:  Prisoners (Temporary Release) Rules 2005, SI No. 680/2004/ ] 


In the case of pre-trial detention, the alternative to custody is the use of ‘bail’ which, in Ireland, has a broad meaning encompassing all conditions which might be placed on liberty pending trial or sentence. These conditions may include a curfew, residence restrictions, requirements to report to the police, and so on. At present, electronic monitoring is not used at the pre-trial or post-conviction stage, even though this is provided for in law.
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