


[bookmark: _Hlk132281734]THE EUROPEAN UNION’S FORCED LABOUR REGULATION: 
PUTTING THE ‘BRUSSELS EFFECT’ TO WORK FOR INTERNATIONAL LABOUR STANDARDS

Introduction

The EU is committed to further strengthening its role as responsible leader in the world of work, to stand up for workers’ rights and to prevent a race to the bottom, by using all the instruments at hand and developing them further… The promotion of decent work worldwide is key for the EU as a geopolitical player that strongly supports individual rights and freedoms, even more so in a rapidly transforming world of work and in a context of shifting global relations. It is in line with the EU’s strong support for multilateralism and a rules-based global order of international labour standards.[footnoteRef:1] [1:  COM(2022) 66 final.] 


So proclaimed the European Commission in its 2022 Communication on decent work. Other authors have tracked recent efforts by the European Union to put this into practice, by attempting to ‘export’ certain labour standards through trade policy. For example, Nissen has reviewed bilateral disputes between the EU and the Republic of Korea in respect of the latter’s compliance with the trade and sustainable development chapter of the free trade agreement between the Union and Korea which was signed in 2011 and ratified in 2015.[footnoteRef:2]  [2:  Aleydis Nissen, ‘Not That Assertive: the EU’s Take on Enforcement of Labour Obligations in its Free Trade Agreement with South Korea’ (2022) 33(2) European Journal of International Law 607; ‘And So It Begins: Trade and Sustainable Development Recommendations by a Panel of Experts under a European Union Free Trade Agreement’ (2021) 7(3) International Labor Rights Case Law 25. ] 


The EU is not alone in this endeavour: the United States of America has longstanding rules restricting imports of products made with forced labour, that have been updated recently to target specific regions and products.[footnoteRef:3] Alongside its efforts to include labour standards within the ‘new generation’ of bilateral trade agreements (such as that with Korea), the EU has been developing a set of regulatory tools similar in effect (if not in design) – the most recent of which is the proposed Regulation on prohibiting products made with forced labour on the Union market.[footnoteRef:4] Generally speaking, the EU has enjoyed remarkable success in ‘exporting’ its regulatory standards across a wide range of industries. Bradford calls this ‘the Brussels Effect’, and documents how the EU is the most significant driver of regulatory standards in areas like market competition, data protection, consumer health and safety, and various environmental rules.[footnoteRef:5] Thus far, however, the same has not been true of European labour standards, and Bradford is pessimistic about the extent to which the Brussels Effect can apply to labour law.[footnoteRef:6]  [3:  For example: Tariff Act 1930, section 307; Dodd-Frank Act 2010, section 1502; Uyghur Forced Labor Prevention Act 2021.]  [4:  COM(2022) 453 final (hereafter ‘Forced Labour Regulation’). At time of writing, the proposed Regulation has been approved by the European Parliament Committees on the Internal Market and on International Trade, and is awaiting the plenary first reading vote: see <https://www.europarl.europa.eu/doceo/document/A-9-2023-0306_EN.html> accessed 3 November 2023.]  [5:  Anu Bradford, The Brussels Effect (Oxford University Press 2020).]  [6:  ibid 62.] 


This article takes a different view. First, it will situate the proposed Forced Labour Regulation and other EU policies within the Brussels Effect paradigm, and conclude there is a reasonable prospect of a Brussels Effect occurring with respect to the Regulation; second, it will make a normative case that the Union should take advantage of the Brussels Effect to export its labour standards, in this and other cases; third, it will link such an approach to the Union’s pursuit of ‘strategic autonomy’. In so doing, it will mount a defence to the twin charges of protectionism and ‘regulatory imperialism’ that are levelled against the Forced Labour Regulation and other such policies.

Externalising the internal market: a taxonomy

A preliminary task of this paper is to differentiate six modes by which the EU can ‘externalise’ its regulatory standards, in the sense that the ‘regulatory space’ of EU law may extend beyond the Union, in order to identify the Brussels Effect.[footnoteRef:7] These are: [7:  What follows is not the only way of categorising EU activities with effects on third countries and businesses located therein: see ibid ch 3.] 


1. International law norm-setting: the EU and its Member States are active participants in a range of multilateral organisations that set norms of international law. As such, the Union can shape the content of these norms to reflect the content of EU law and the priorities of the Union; though, of course, third countries may or may not agree to be bound by many of these norms. For present purposes, the International Labour Organisation is the most significant, because there are certain core labour standards that all state parties to the ILO must abide by, even if they have not ratified the relevant convention. 
2. Multilateral trade frameworks: all EU Member States are party to the World Trade Organisation and, because the common commercial policy is an exclusive EU competence, the EU participates in WTO rounds on their behalf. The EU thus helps shape the outcome of negotiations at the WTO in respect of global trade standards.
3. Bilateral trade agreements: it is worth separating bilateral trade negotiations from the WTO framework. Unlike the WTO (which is expressly precluded from considering the labour-related aspects of trade), bilateral trade agreements may contain obligations in respect of labour standards. The EU insists on ‘sustainable development’ or social chapters in its ‘new generation’ of trade deals, though the enforcement mechanism varies from agreement to agreement. Earlier was mentioned the EU-Korea FTA: in 2021, the Panel of Experts concluded that the Republic of Korea was in breach of its obligations under the Agreement and thus recommended Korea amend national labour law to reflect ILO standards.[footnoteRef:8] Although this is not strictly an example of the Brussels Effect (which describes unilateral regulatory action by the EU) it is a timely reminder of the power of the EU to shape third-country labour practices through trade. [8:  See Jill Murray, Laurence Boisson de Chazournes and Jaemin Lee, Report of the Panel of Experts under Article 13.15 of the EU-Korea Free Trade Agreement (European Commission 2021) available at  <https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/library/d4276b0f-4ba5-4aac-b86a-d8f65157c38e/details> accessed 3 November 2023.] 

4. Targeted trade restrictions: the EU and its Member States may, and in certain cases are obliged by international law to, restrict the trade in certain goods or economic activity by or on behalf of certain individuals, enterprises or states. The most obvious contemporary example is the successive rounds of trade sanctions against various individuals and enterprises connected to the Russian government since the beginning of the war in Ukraine.[footnoteRef:9] Crucially, these trade restrictions can apply to economic operators which do business with the targets of sanctions outside the Union, insofar as they also do business within the internal market. It is worth observing that these targeted restrictions may work alongside bilateral or multilateral trade agreements (ie, as a means to enforce those agreements or respond to a violation), and they might be used as a means to enforce rules of international law.[footnoteRef:10]  [9:  <https://www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-against-russia-over-ukraine/sanctions-against-russia-explained/>. See generally <https://www.eeas.europa.eu/eeas/european-union-sanctions_en> (accessed 26 April 2023).]  [10:  The EU also operates a Generalised Scheme of Preferences for trade with identified Least-Developed Countries: <https://policy.trade.ec.europa.eu/development-and-sustainability/generalised-scheme-preferences_en> (accessed 26 April 2023). This set of GSPs can be unilaterally amended or withdrawn, which results in similar effects to targeted trade sanctions.] 

5. Reporting requirements: economic operators in the EU, primarily companies registered or listed in an EU Member State and importers of specific commodities are obliged to produce information for the benefit of regulators, investors and consumers. Sometimes this will require certain standards of investigation on the part of the operator in order to produce the information in a satisfactory form (‘due diligence’). These may be, but are not necessarily, trade-directed. Indeed, the EU can typically only require some kinds of reporting from businesses with substantial operations (eg stock market listing) in the EU. However, these rules can require information about the behaviour of operators that occurs outside the EU, and affect that behaviour (a lesser form of Brussels Effect). Some examples of this mode will be discussed below.
6. General market standards: strictly speaking, this is the mode that manifests the Brussels Effect. The EU exercises its competences (shared or exclusive) to regulate its own internal market. This may take the form of specifying product standards for physical goods, or consumer protection standards for services, or regulation of the business activities of economic operators where those activities have an impact on competition in the internal market. If the business wants to place goods and services on the internal market, it must produce goods in compliance with those standards; offer suitable protections for consumers; and not engage in prohibited anti-competitive behaviour – wherever its business operations take place. 

The Brussels Effect takes two forms: de facto and de jure. Under the former, businesses based outside the EU adjust their production practices to comply with EU regulations in order to sell products and services to European consumers; crucially, however, for a ‘true’ Brussels Effect to occur, the operator ends up changing its practices even for those goods that are marketed in third countries. Under the latter, third-country governments unilaterally adopt domestic regulations based on or similar to EU regulations. This is distinct from the separate and parallel ability of the EU to shape global regulations through trade agreements with third countries; the idea behind the de facto Brussels Effect is that third countries adopt EU rules either because of lobbying from domestic businesses who are already following the de jure Brussels Effect, or in an effort to boost national exports to the EU. Here is not the place to exhaustively detail how the Brussels Effect works; some of the factors identified by Bradford will be discussed below in the context of the Forced Labour Regulation. Of greater interest for the moment is when (Bradford says) it does not work: 

When products do not call for a uniform standard, the EU can at best achieve compliance with its standard, but not globalization of those standards. Consider the attempts to regulate labor standards. Labor markets are divisible as long as scale economies do not require the producer to concentrate production into a single production location. Adhering to one global minimum wage across jurisdictions, for instance, entails few scale economies. A corporation can therefore maintain different standards in different jurisdictions without difficulty – ranging from working hours and vacation policies to retirement plans and collective labor strategies.[footnoteRef:11] […] Of course, labor standards may be successfully exported to other jurisdictions through other means. The argument here is only that to the extent that they are divisible, labor standards are not amenable to the Brussels Effect.[footnoteRef:12] [11:  Bradford (n 5) 62.]  [12:  ibid, fn 217.] 


[bookmark: _Hlk132281696]This paper argues that Bradford underestimates the extent to which the EU can use the Brussels Effect to externalise its labour law norms. In this, it builds on recent work by Nissen, who discusses efforts by the EU to ‘manage globalisation’ in similar terms to Bradford, but without using the framing concept of the Brussels Effect.[footnoteRef:13] The proposed Forced Labour Regulation is one promising attempt to do just that. [13:  See, for example, Aleydis Nissen, The European Union, Emerging Global Business and Human Rights (Cambrige University Press 2022) 107, 119.] 


The Forced Labour Regulation

Context 

It is unnecessary to recount here the information available on the prevalence and effects of forced and / or child labour around the world, nor is it necessary to analyse the international legal position with respect to forced and / or child labour. Suffice to say, these are issues of grave concern in both civil society and political circles across the EU and its Member States. As stated above, the EU is not the only actor to attempt to restrict trade in goods made with forced and / or child labour: the USA,[footnoteRef:14] Canada, the United Kingdom,[footnoteRef:15] and Mexico[footnoteRef:16] are among the states with import restrictions or other compliance measures for importers. The ILO and the UN have adopted various instruments and strategies aimed at eliminating forced labour and the worst forms of child labour – building on the core labour standards by which all members of the ILO are bound.[footnoteRef:17] [14:  Aleydis Nissen, ‘Import Bans on Products from Forced Labor in the Trump Era’ (2021) 6(2) University of Bologna Law Review 367.]  [15:  Ben Vanpeperstraete, ‘Towards an EU import ban on forced labour and modern slavery’, European Parliament discussion paper (February 2021), available at: <Towards_an_EU_import_ban_on_forced_labour_and_modern_slavery_February.pdf (annacavazzini.eu)> (accessed 27 April 2023). ]  [16:  ‘Mexico, the U.S., and Canada will ban the import of goods made with forced labor’ (Mexico Daily Post, 23 February 2023). ]  [17:  ILO Declaration on Fundamental Principles and Rights at Work (rev 2022).] 


Nor is the proposed Forced Labour Regulation the EU’s first foray into this field: there are requirements (in force and proposed) on companies listed in EU Member States to conduct due diligence in respect of their supply chains and disclose certain information relating to human rights compliance, including forced and / or child labour. These include the Financial Statements Directive,[footnoteRef:18] the proposed Corporate Sustainability Due Diligence Directive,[footnoteRef:19] the Conflict Minerals Regulation,[footnoteRef:20] and two proposed Regulations on supply chain due diligence in battery[footnoteRef:21] and timber[footnoteRef:22] production. Meanwhile, the Anti-trafficking Directive[footnoteRef:23] establishes minimum penalties for a harmonised offence of trafficking in human beings, including forced labour or services. This article will not examine these measures, nor how supply chain due diligence and reporting requirements work in practice; instead the focus will be on the proposed Forced Labour Regulation. The EU has been under considerable pressure to respond to high-profile allegations of forced labour practices around the world, including in the People’s Republic of China.[footnoteRef:24] The recent ban adopted by the USA was explicitly targeted at China, but it seems the EU has been reticent to target specific regions or industries;[footnoteRef:25] instead, the Commission has proposed a Regulation that would apply to all products placed on the internal market (although, as we will see, it has the capacity for targeted enforcement). It has been suggested that this is an effort to ensure compliance with World Trade Organisation rules,[footnoteRef:26] though the approach has also been criticised as demonstrating reluctance to upset particular trading partners, including China.[footnoteRef:27] [18:  Directive 2013/34/EU.]  [19:  COM(2022) 71 final.]  [20:  Regulation (EU) 2017/821.]  [21:  COM(2020) 798 final.]  [22:  COM(2021) 706 final.]  [23:  Directive 2011/36/EU.]  [24:  See, for example, the European Parliament resolution of 17 December 2020: <https://www.europarl.europa.eu/doceo/document/TA-9-2020-0375_EN.html> (accessed 26 April 2023).]  [25:  Although the European Parliament Committees on the Internal Market and on International Trade have recommended amendments to the Regulation that would create presumptions of forced labour in respect of particular geographic locations: see <https://www.europarl.europa.eu/doceo/document/A-9-2023-0306_EN.html> accessed 3 November 2023.]  [26:  Nissen (n 13) 121, (n 14), and ‘Can WTO Member States Rely on Citizen Concerns to Prevent Corporations from Importing Goods Made from Child Labour?’ (2018) 14(2) Utrecht Law Review 70. ]  [27:  David Hutt, ‘EU move to ban forced labour goods poses a test for Southeast Asia’ (The Indian Express, 5 April 2023). ] 


Content[footnoteRef:28] [28:  It should be noted that the European Parliament Committees on the Internal Market and on International Trade have proposed amendments to the Regulation as formulated by the Commission (such as those mentioned at n 25). At time of writing, it remains to be seen whether these will be accepted, and indeed whether the Council will make further amendments. As such, this article examines the Regulation as initially proposed. ] 


Since the Forced Labour Regulation will impact both trade between the EU and third countries, and trade within the internal market, the Commission has proposed a joint legal basis of Article 114 TFEU (harmonisation of internal market) and Article 207 TFEU (common commercial policy). Subsidiarity is addressed by reference to the fact that a supply chain might stretch across several Member States as well as third countries, and that disparate regulation between Member States would either create internal trade barriers, or be insufficient to prevent goods produced by forced labour entering the internal market through a ‘weak link’ and then circulating freely. The Commission argues that targeted enforcement will ensure the measure satisfies the requirements of proportionality. The recitals cross-reference the legal instruments referred to above, to show what role the Regulation is to play in the overall Union legal framework in this area.

The Regulation applies to the placing of products on the market; it does not cover the withdrawal of products that have already reached end-users. ‘Forced labour’ is defined by reference to ILO Convention no 29. The key substantive rule is laid down in Article 3 of the Regulation: ‘Economic operators shall not place or make available on the Union market products that are made with forced labour, nor shall they export such products.’ Article 4 provides for preliminary investigations, on the basis of risk assessments carried out by national authorities,[footnoteRef:29] including on foot of information provided by the public.[footnoteRef:30] As mentioned above, authorities are encouraged to target investigations, taking into account the size of the operator and the closeness of its involvement in suspected forced labour. Operators are obliged to provide authorities with information from its own due diligence upon request. Sections (6) and (7) envisage an authority potentially being satisfied that an investigation is not warranted on foot of due diligence carried out by the operator and evidence of the operator’s internal policies.  [29:  Designated as ‘competent authorities’ under Article 12.]  [30:  Article 10 governs the means by which such information is to be collected.] 


Should an authority not be so satisfied, a formal investigation may be initiated under Article 5. Operators are then obliged to provide ‘any information that is relevant and necessary for the investigation, including information identifying the products under investigation, the manufacturer or producer of those products and the product suppliers’,[footnoteRef:31] and authorities are empowered to conduct inspections in premises inside or outside the Union (with the consent of operators and acquiescence of Member State or third country governments as applicable). Under Article 6, should the authority decide that Article 3 has been breached, it shall issue a prohibition on the placing of the relevant product(s) on the internal market, and order the operator to withdraw products that have already been made available (although, as mentioned above, this does not extend to recalling all products already sold to end consumers). Operators are then obliged to dispose of all such products in accordance with applicable environmental regulations. The authority is empowered to take steps to give effect to this prohibition, withdrawal and disposal if the operator fails to do so. Only once the operator provides evidence that forced labour has been eliminated from its supply chain shall the authority withdraw the decision and allow the operator to resume the importation or marketing of the product(s) in question. Member State law shall provide for effective and proportionate penalties for non-compliance with a decision under Article 6.[footnoteRef:32] Article 7 sets standards for the form and content of a decision to prohibit; Article 8 provides for a right of appeal against a decision. [31:  Article 5(3).]  [32:  Article 30.] 


Under Articles 9, 11, 13 and 14 (and the procedural requirements of Chapter IV) authorities must share information, maintain a database of decisions, recognise each other’s decisions and otherwise co-operate within an EU-wide ‘network’[footnoteRef:33]. Chapter III of the Regulation contains specific provisions for the impounding of products subject to adverse decisions by customs authorities at the EU external borders. Article 23 requires the Commission to produce guidelines on the sort of due diligence that must be carried out by operators in order to satisfy authorities in the course of preliminary investigations, guidance to authorities on risk factors relevant to targeted enforcement strategies, and other aspects of the implementation of the Regulation. Article 26 encourages the Commission to co-operate with third-country authorities, international organisations and civil society groups to develop policies on forced labour.  [33:  See Article 24.] 


It is beyond the scope of this paper to examine the criticism that has been levelled at the Forced Labour Regulation as proposed for being too weak in its efforts to combat forced labour.[footnoteRef:34] Instead, the remainder of this paper will consider the regulatory strategy pursued on its own terms, to measure it against the requirements for successful export of EU regulatory standards identified by Bradford in respect of the Brussels Effect. It will then go on to consider how this strategy may serve the interests of the EU and its Member States and citizens. [34:  See for example: Sonya Angelica Diehn, ‘EU forced labor ban lacks teeth’ (DW, 14 September 2022).] 


Forced Labour Regulation and the Brussels Effect

An earlier section explained the Brussels Effect as identified by Bradford. It now falls to explain how the Forced Labour Regulation can take advantage of the Brussels Effect to export EU standards. There are five criteria needed for the Brussels Effect: import market size; regulatory capacity; regulatory stringency; inelastic targets; and non-divisible production.[footnoteRef:35] Each of these will be examined in turn to see whether the Forced Labour Regulation satisfies them. [35:  For a brief explanation of each of these factors, see Alan Eustace, ‘Anu Bradford’s The Brussels Effect’ (2022) 24 Irish Journal of European Law, article no 15.] 


Market size

Since the Forced Labour Regulation applies to all products placed on the internal market, market size is in principle huge – though it will vary by sector, depending on how significant an importer the EU is of products with supply chains containing forced labour. Importantly, because the Regulation covers the entire supply chain, its impact is likely to be greatest in respect of industries producing raw materials that are used in many kinds of products, where it is initially unclear whether these will end up in the internal market. This will be returned to below.

Regulatory capacity

Regulatory capacity applies to both the expertise of Union regulators in devising the relevant standards, and the resources of (in this case) national enforcement officials to apply those standards. Here, we cannot say in the abstract what regulatory capacity will be mobilised by the Commission to define indicators of forced labour and requirements for due diligence, guidance for national authorities etc, nor what resources national customs and other authorities will devote to enforcement – in particular, it is unclear to what extent Member State authorities will have the capacity to inspect third-country facilities, since this depends on the co-operation of operators and third-country governments. Such practical considerations will be returned to in a later section.

Regulatory stringency

Assuming for the moment a reasonably good-case scenario in respect of capacity, we turn to regulatory stringency. EU regulators tend to require higher standards than other large import markets (most notably the USA), especially when it comes to consumer products. Operators have an incentive to satisfy the EU standard, because ex hypothesi they will have also met the (lower) standards required for other markets. The point Bradford makes in her book is that EU consumers and voters demand higher standards than elsewhere – so the stringent EU regulation enjoys political support.[footnoteRef:36] Therefore, EU regulatory stringency in the field of labour standards will depend on the level of public support for higher labour standards, even if this results in higher consumer prices for certain imported goods. When it comes to forced labour, it is reasonable to assume that there is widespread public concern about this issue, and thus sufficient political support for high regulatory standards – but there are at least two problems with applying this aspect of the Brussels Effect to the Forced Labour Regulation. First, there is the ‘value-behaviour gap’. Nissen has discussed this in the context of justifying measures like the Forced Labour Regulation under various exceptions to provisions of the WTO’s General Agreement on Tariffs and Trade (GATT),[footnoteRef:37] and the concerns map over to the use of the Brussels Effect to export labour standards more broadly. In short, it is well-documented that people’s observed behaviour as voters or consumers often diverges from their stated values or beliefs on social and moral issues, notwithstanding that those values are sincerely held.[footnoteRef:38] Perhaps EU policymakers cannot rely on the public’s expressed support for regulatory efforts to combat forced labour and other labour abuses, if (and this paper is not claiming this will be the case) those efforts have the effect of reducing consumer choice or increasing prices. Moreover, it is entirely possible that there may be sufficient support for this proposed Forced Labour Regulation, but not for a broader range of measures (this will be returned to below). Second, it should be observed that the EU has not adopted a strategy of regulatory stringency in the sense required for the Brussels Effect stricto sensu. That requires relative stringency – ie the EU must adopt the most stringent regulatory standards among comparably large import markets. It is far from clear that the proposed Forced Labour Regulation is any more stringent than the measures adopted by the third countries referred to above. In any event, the Forced Labour Regulation explicitly adopts the definition of forced labour from ILO Convention no 29. Of course, it makes sense to align EU efforts with global standards in this way, but it does mean that any impact of the Regulation in third countries is only a Brussels Effect to the extent that the EU and its Member States have historically played a leading role in shaping the content of international legal norms themselves, such that the international norms being transmitted via EU market mechanisms like the Regulation are themselves ‘European’ standards. However, from the normative perspective of eliminating forced labour, it does not matter whether the prohibition is distinctly European.[footnoteRef:39] [36:  Quite why the European public demands higher product safety, food quality, data privacy and environmental protection than third-country nationals (and / or political and bureaucratic actors at national and EU level are more responsive than those elsewhere) is unclear, and beyond this paper.]  [37:  Nissen (n 26) generally, and (n 13) ch 2; see also ch 3, 138.]  [38:  Nissen (n 13) 51 and sources cited therein.]  [39:  It will be discussed later whether this is relevant for exporting other labour standards.] 


Inelastic target

Turning to the next factor, the target of the regulation must be ‘inelastic’ in the sense that it is ‘non-responsive to regulatory change’[footnoteRef:40] – it cannot simply move outside the internal market to avoid the regulation. The Brussels Effect works best for consumer goods and services because it is the location of the consumer that determines what regulatory regime that applies, and consumers are unlikely to travel outside the internal market to access most goods and services. It fails to work where the regulatory regime depends on the location of something that can easily be moved without losing access to the internal market – for example, a business can be resident in a third country for tax purposes (and thus subject to local tax laws) but still sell most goods and services to EU consumers. EU law will ‘bite’ the business in respect of product standards or data protection, but not in respect of tax. Similarly, the business must comply with local labour laws – not those applicable within the EU or its Member States. This is one reason it has historically been difficult for the EU to export its labour standards using the Brussels Effect. [40:  Bradford (n 5) 49.] 


The Forced Labour Regulation is designed to account for this. It prohibits placing goods made with forced labour on the internal market, not using forced labour per se. This makes the target of regulation inelastic – the products being sold within Europe, not the workers being forced to work in third countries. Any attempt to ‘externalise’ the internal market must work the same way – by first ‘internalising’ the behaviour it is sought to regulate into a regulatory target that is within the internal market, and inelastic (such as a consumer transaction).[footnoteRef:41] Of course, the Forced Labour Regulation has only accomplished this imperfectly. There is nothing inherent to the products in question that would indicate whether they comply or not with the Regulation – unlike, say, a product safety regulation, against which products can be tested once they arrive in Europe. This certainly makes enforcement more difficult: the Forced Labour Regulation inevitably depends on information which operators are obliged to provide, and potentially on inspections in third countries. But while this undermines the Brussels Effect, it is not fatal to it. The comparison might be drawn with competition law: as will be discussed below, anti-competitive behaviour that occurs outside the internal market can be captured by EU competition law because there is some inelastic target (in that case, the ‘substantial operations’ of an undertaking within the internal market).[footnoteRef:42] Likewise, the due diligence requirements discussed above operate on the basis that company registration and other corporate structuring decisions display a certain amount of inelasticity: despite widespread concern that this kind of regulation would lead to businesses disestablishing themselves in Europe, or remaining privately-held rather than publicly-listed, there are enough other factors and costs involved in such decisions that these fears have not been realised.[footnoteRef:43] Fundamentally, the regulatory strategy with the best chance of success is that which focuses on the least elastic target – which is what the Forced Labour Regulation does.  [41:  For a parallel discussion, see Nissen (n 13) 145.]  [42:  Similarly, the Foreign Subsidies Regulation (Regulation (EU) 2022/2560) addresses ‘financial contribution[s] which confers a benefit on an undertaking engaging in an economic activity in the internal market’ (Article 3(1)), but the regulation primarily targets the undertaking’s activities within in the internal market, in the form of ‘reducing capacity or market presence, including by means of a temporary restriction on commercial activity’ and other measures that impose costs on the undertaking’s European operations to compensate for the benefits obtained from third countries (see Article 7).]  [43:  Aleydis Nissen, ‘The European Union as a Manager of Global ‘Business and Human Rights’ Regulation: Country-By-Country Reporting Rules’ (2019) 8(2) UCL Journal of Law and Jurisprudence, article no 149, 161.] 


Non-divisible production

The major problem for exporting EU labour law under the Brussels Effect is the final criterion, non-divisibility. As Bradford explains, it is non-divisibility that makes the Brussels Effect remarkable: not just that businesses based in third countries obey EU law in respect of goods and services they sell into the EU, but that they produce all goods to EU standards whatever market they are destined for, even where this exceeds the standards required for those other markets. The Brussels Effect thereby imposes EU law on markets in third countries, not just on producers in third countries exporting to the EU. A ‘true’ Brussels Effect would only occur with respect to the Forced Labour Regulation if an operator eliminated forced labour from its entire supply chain, even in respect of goods that are not subject to the Regulation because they are not being placed on the internal market.[footnoteRef:44]  [44:  This point is often overlooked in commentary, which uses the term ‘Brussels Effect’ to describe any changes to production practices by businesses selling into the EU (whether or not they make similar changes to products destined for other markets): see, for example, Holger Loewendorf, Working Towards a “Brussels Effect” on Forced Labour in Malaysia (European Foundation for Democracy, July 2022).] 


It is therefore necessary to examine in more detail how the Forced Labour Regulation interacts with divisibility of labour in supply chains. Non-divisibility may take one or more of three forms: legal, technical and economic. Legal non-divisibility means that it is inherent in the nature of a legal obligation of a particular jurisdiction that an operator must comply with it in all jurisdictions; the prime example in this context is EU competition law, under which any mergers, acquisitions, anti-competitive agreements etc anywhere in the world that ‘may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the internal market’[footnoteRef:45] are prohibited. This is the case ‘irrespective of whether or not the undertakings… have their seat or their principal fields of activity in the Community, provided they have substantial operations there’.[footnoteRef:46]  [45:  Art 101 TFEU.]  [46:  Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation), recital (10).] 


Technical and economic non-divisibility are more contingent, and relate to one another. Technical non-divisibility means that the limitations of technology available to the enterprise make it impossible to separate elements of production or the provision of services. The example here is food production: though a farmer might sell different cuts of meat from the same animal to different global markets, it is not possible to ensure some cuts are free from hormones prohibited in the EU, and others not – so all the meat must comply with the EU standard.[footnoteRef:47] Likewise, the risk of cross-pollination or other forms of contamination in arable farming and the harvesting, transport and storage of crops is so high (even with tactics like buffers between different fields), that many farmers cannot grow genetically-modified crops anywhere on their farms, lest some end up in food destined for the EU.[footnoteRef:48] [47:  Of course, it may be possible for the farmer to rear different (groups of) animals according to different standards, but that relies on all cuts of meat from each animal being amenable to export to the same market, which will not always be the case. Again, the connection between technical and economic non-divisibility is relevant here, because such a strategy may lead to large quantities of meat being wasted. ]  [48:  Bradford (n 5) 57.] 


Technical and economic non-divisibility are related because it might be technically possible to make a production process divisible, but only at a disproportionate cost. Economic non-divisibility occurs when the cost of customising goods and services for different markets is too high; or to put it the other way around, the cost savings that accrue from standardisation (like economies of scale) outweigh the costs of producing everything to the EU standard. This most often occurs where the industry is capital-intensive, requires a high degree of monitoring for quality control, or different global markets can be unpredictable (because if there is a weakening of demand in one market, standardised products can be shipped elsewhere in a way that customised products cannot). As mentioned above, labour laws generally fail to be externalised because labour is divisible. Bradford explains: 

Labor markets are divisible as long as scale economies do not require the producer to concentrate production into a single production location. Adhering to one global minimum wage across jurisdictions, for instance, entails few scale economies. A corporation can therefore maintain different standards in different jurisdictions without difficulty – ranging from working hours and vacation policies to retirement plans and collective labor strategies.[footnoteRef:49] [49:  ibid 62.] 


Labour is a divisible factor of production precisely because (as discussed above in respect of elasticity) the applicable legal regime for labour is the jurisdiction in which the labour takes place.[footnoteRef:50] This mostly removes it from the scope of legal non-divisibility: the closest the EU has come are due diligence requirements for companies based in the EU, a sort of halfway-house for legal non-divisibility of human rights (including some labour) standards. This will be returned to below. Most of the time, labour will not qualify for technical non-divisibility either, unless workers move in and out of the internal market with such frequency that it is difficult for the employer to identify when EU law applies.[footnoteRef:51] However, the Forced Labour Regulation takes advantage of a different instance of technical non-divisibility. In Article 2(g), a ‘product made with forced labour’ is defined as ‘a product for which forced labour has been used in whole or in part at any stage of its extraction, harvest, production or manufacture, including working or processing related to a product at any stage of its supply chain’. If a facility in one third country produces some raw material which feeds multiple production facilities in various other third countries, some of which export to the EU and some of which do not, it may be technically impossible to ensure that raw materials that end up in products placed on the internal market are produced without forced labour, while other materials are produced with forced labour. Likewise if various intermediate facilities supply products to one another at different stages of manufacture.  [50:  Outside special circumstances such as posted workers in the EU. Even then, Member States are empowered to apply some minimum local standards: see revised Posted Workers Directive (Directive (EU) 2018/957).]  [51:  This is why the EU has special rules for workers in (for example) transport and shipping industries.] 


Arbitrage of regulatory (in this case, labour) standards in each jurisdiction where elements of the production process take place becomes increasingly difficult where the ultimate regulatory standard applies to the end product, whichever jurisdiction(s) it was produced in. The more complex the supply chain, the more likely it is that forced labour in any one facility may contribute to a product that ends up placed on the internal market; or at least, the more difficult it becomes to prove it did not. Complexity of supply chains is often thought of as a reason why it may be difficult to be confident any given product is free from human rights or labour abuses. However, in the case of a regulatory model like the Forced Labour Regulation, that complexity actually makes a ‘true’ Brussels Effect more likely – forced labour cannot be simply eliminated from production facilities that supply the EU directly, but from any facilities with any prospect of contributing to a supply chain for a product placed on the internal market. Operators can thus only take advantage of forced labour if they are certain there is no prospect of the product of that labour ending up in the internal market. For many industries (particularly extractive industries where materials go on to be used in a wide range of manufacturing processes) or stages of any complex manufacturing process, that may not be possible to reliably ascertain in advance – a sort of ‘epistemic non-divisibility’. The obvious implication of this will be that many production facilities the product of which does not, in fact, end up in the EU will have to eliminate forced labour (because the operator cannot know in advance that the product will not end up in the EU). Thus labour standards in third countries will converge around a European regulatory standard despite no legal obligation (as it turns out) to do so – the Brussels Effect in action.

The prospect of this is enhanced by the economic aspect of non-divisibility. Even where it is technically possible to isolate production facilities where forced labour is used and others where it is not, and divert the products thereof to different markets, there will be significant costs associated with this. For example, a surge in demand in the EU market (or any market supplied by the same production facilities as the EU) cannot be met with products or materials from the other supply chain where forced labour is used. Likewise, a weakening of demand in third-country markets cannot be compensated for by diverting products or materials to the EU market. Hard enough as that will be to manage in vertically-integrated supply chains, the transaction costs between firms in disintegrated chains will increase costs even further, as due diligence requirements will inevitably delay supplies. 

The interaction between the substantive prohibition on placing products made with forced labour on the internal market, and the due diligence requirements contained in the EU legislation referred to above or national legislation, is important. Authorities developing enforcement strategies and conducting preliminary investigations of potential breaches of the Forced Labour Regulation are required to take account of due diligence (whether or not required by EU or national legislation) carried out by operators.[footnoteRef:52] It seems unlikely that authorities will decline to investigate where an operator discloses forced labour somewhere in its operations, but claims to have successfully insulated the specific products placed on the internal market from that forced labour, across the entirety of the supply chain. Even if the investigation ultimately vindicates the operator, there is a strong incentive on operators to eliminate forced labour from the supply chains of its products marketed in third countries too, in order to avoid costly (potentially repeated) investigations of its products sold in Europe. The same goes for the requirement on authorities to take account of information provided to them by third parties: if a credible claim of forced labour in a third country is brought to an authority in respect of a particular operator, authorities cannot reasonably conclude that the operator has successfully insulated the specific products placed on the internal market from that forced labour, across the entire supply chain, in the absence of at least a preliminary investigation. Again, this will entail costs and delays for the operator, even if later vindicated. At the very least, such a strategy brings massive reputational risks for the operator – and whatever about authorities applying the Forced Labour Regulation, ‘the court of public opinion’ is unlikely to be convinced that products placed on the internal market are free from forced labour when the operator is known to make use of forced labour, or relies on suppliers which make use of forced labour, in respect of goods sold elsewhere.[footnoteRef:53] Consumers are unlikely to give the benefit of the doubt to an operator whose defence relies explicitly on it being perfectly capable of removing forced labour from its supply chain, but choosing only to do so for some products (those sold in the EU) and not for others. [52:  Forced Labour Regulation, Article 4, sections (1)(e) and (3).]  [53:  This point about reputation is averted to by Bradford, specifically in the context of a labour abuse (in this case, child labour): see (n 5) 62.] 


None of this is necessarily to contradict Bradford, who (as mentioned above) acknowledges that there are circumstances in which at labour standards may enjoy the Brussels Effect.[footnoteRef:54] The foregoing simply illustrates how that is likely to occur in respect of the Forced Labour Regulation, in more detail than Bradford offers. The next section will examine whether the Forced Labour Regulation can thus act as a model for the EU to export other labour standards to third countries, and consider some drawbacks to this strategy offered by other commentators. [54:  ibid, fn 217.] 


Forced Labour Regulation as a model

Three connected points raised above should be returned to: a ‘true’ Brussels Effect only occurs where the EU is the most stringent regulator among major economies; regulatory stringency depends on political support, particularly where it increases costs for consumers; and the proposed Forced Labour Regulation seeks to enforce international labour law standards agreed within a multilateral institution (the ILO). Two questions arise from this: could the Forced Labour Regulation offer a model for exporting labour standards that are more distinctive to the EU; or a model for using the EU’s economic leverage to enforce other international standards? These are not necessarily rivalrous endeavours, particularly if there are international standards that reflect a strong European influence and have little practical support outside the Union – but they do raise different considerations when it comes to the perceived legitimacy of EU action, which will be returned to below.

Whatever about the political feasibility, it seems legally and conceptually plausible that the EU could adopt a prohibition on placing goods on the internal market that have been produced by workers who suffer other kinds of abuses apart from forced labour. For example, a later section will discuss the advantages to the EU and its Member States of exporting higher standards of wage adequacy to third countries, in part because this would increase the financial incentive for businesses to locate within the EU. If the Union can set out factors to be considered by Member State authorities in setting national minimum wages (as in the recently-adopted Adequate Minimum Wages Directive),[footnoteRef:55] it could prohibit the sale of goods produced by workers who are paid wages that do not meet those adequacy standards, or some other standard that would aim to raise extremely low pay without necessarily conforming to what would be ‘adequate’ within the EU. However, there would be serious practical barriers to enforcement that are significantly greater than with respect to forced labour: national authorities may not have sufficient information on the location of every worker involved in the various stages of the production process, nor on the prevailing wages and costs of living in third countries, to assess the adequacy of wages along the same lines as Member States are required to do under the Adequate Minimum Wages Directive. It would be significantly more intrusive to demand such information as part of due diligence requirements on businesses, or in the course of investigations by national authorities, and it is much less likely that third country governments would be co-operative in facilitating investigations. These considerations would also be relevant in challenges to the compatibility of such legislation with the principle of proportionality, or the rights of operators under the Charter of Fundamental Rights (in particular Article 16 thereof). Although this paper supports as a matter of principle the promotion of EU labour standards in third countries, we cannot take a position on any specific regulation without more information on what standard is to be exported and what sort of resources will be available to enforce it.  [55:  Directive (EU) 2022/2041. For discussion, see Luca Ratti, Elisabeth Brameshuber and Vincenzo Pietrogiovanni (eds), The EU Directive on Adequate Minimum Wages: Context, Commentary and Trajectories (Hart Publishing, forthcoming); and Alan Eustace, ‘EU Directive on Adequate Minimum Wages: The Impact on Ireland’ (2023) 2 Revue de droit du travail 137.] 


On the subject of legal challenges to such regulation, we must also consider the compatibility of this sort of regulation with international trade law (which also raises the issue of political support for regulatory stringency). Nissen reviewed earlier EU proposals for an import ban on products made with child labour for compatibility with the WTO’s General Agreement on Tariffs and Trade,[footnoteRef:56] and reached the following conclusions: [56:  Nissen (n 26). Nissen (n 13) 138 briefly discusses the Forced Labour Regulation, but does not assess it for compatibility with the GATT in the same detail. For further discussion on this subject, see Nissen (n 13) ch 2; what follows relies on her 2018 article (n 26), but much of the analysis is repeated in her book.] 


1. The effectiveness of unilateral import restrictions on eliminating child labour in exporting countries is contested.[footnoteRef:57] [57:  Nissen (n 26) 72-73.] 

2. The predominant view among states (and thus the presumption in global trade forums such as the WTO) has long been that trade rules ought to be insulated from international labour standards, with multilateral standard-setting through the ILO the appropriate forum for dealing with the latter.[footnoteRef:58]  [58:  ibid 73-74.] 

3. Nevertheless, import restrictions can be used ‘to create a level playing field for human rights protection’, including at least some labour standards, though ‘it cannot be overstated that import restrictions can only serve as a mechanism of last resort’,[footnoteRef:59] and restrictions must be accompanied by proposals for further, more co-operative measures.[footnoteRef:60]  [59:  ibid 74.]  [60:  ibid 75.] 

4. Restrictions introduced by the EU may be subject to challenge by third countries before the WTO Dispute Settlement Body. Nissen assessed whether they could be justified under Article III(4) or Article XX(a) GATT. 
a. The defence to Article III(4) depends on the EU demonstrating that products made with child labour are not ‘like’ other products, in that they do not satisfy a consumer demand that products be made without child labour. Nissen does not believe this argument could be sustained, because the DSB takes a strict approach to interpreting consumer behaviour (not expressed preferences, on which more below) under this provision.[footnoteRef:61]  [61:  ibid 76-77. For arguments in favour of this interpretation, see David Henig, ‘Perspectives: WTO rules must allow room to address process and production methods’ (Borderlex, 22 June 2023), drawing on Giulia Claudia Leonelli, ‘Anti-deforestation npr-PPMs and Carbon Border Measures: Thinking About the Chapeau of Article XX GATT in Times of Climate Crisis’ (2023) Journal of International Economic Law, available at <https://doi.org/10.1093/jiel/jgad016> accessed 24 July 2023. Henig’s arguments are elaborated by Martin Sandbu, ‘Ethical consumers and the brave new trade policy’ (Financial Times, 13 July 2023). ] 

b. Article XX(a) requires the EU to establish that child labour is contrary to the ‘public morals’ of its population. Case law on this Article is very rare, because the DSB demands the measure be ‘necessary’ to protect public morals. However, it does seem that here, the DSB takes a more deferential approach, allowing parties to define their own ‘public’ moral standards, and to invoke actions of citizens apart from their behaviour as consumers as evidence of these. As such, Nissen says a restriction would be more sustainable on this ground (subject to further conditions returned to below).[footnoteRef:62] [62:  ibid 77ff.] 


In both cases, Nissen raises the ‘attitude-behaviour gap’ as an obstacle for parties to justify import restrictions.[footnoteRef:63] The DSB focuses exclusively on consumer behaviour under Article III(4), which is unlikely to perfectly reflect those consumers’ expressed preferences regarding issues like child labour. Under Article XX(a), a broader range of behaviour is taken into account (including petitions or other forms of political activity), but Nissen argues that the underlying weakness remains: the ability of a party to introduce import restrictions depends ‘arbitrarily’ on the depth of public feeling about a particular issue, which is affected by the level of public awareness.[footnoteRef:64] The approach of the DSB in this respect is incompatible with the growing support in academic commentary for a perspective on consumer welfare that recognises individuals do not want to be hyper-vigilant about the products they buy, and expect governments to regulate the market to ensure they can trust those products to satisfy at least some of their preferences – not just in respect of safety and quality, but also (at least some of) their expressed ethical values (like an aversion to forced labour).[footnoteRef:65] [63:  ibid 76-77, 80-82.]  [64:  ibid 82.]  [65:  See various contributions to Dorota Leczykiewicz and Stephen Weatherill (eds), The Images of the Consumer in EU Law (Hart Publishing 2016). For an overview, see Dorota Leczykiewicz and Stephen Weatherill, ‘The Images of the Consumer in EU Law’ in that volume, ch 1, 10ff.] 


Leaving aside Nissen’s critique of the DSB’s approach, the EU has taken into account WTO law in designing the Forced Labour Regulation. An issue has been selected which has a strong basis in international labour and human rights law, and which is clearly of public concern. The Regulation is, if not quite a ‘last resort’, a measured response after the EU has tried to exert influence through international co-operation, and the EU remains willing to engage constructively with trading partners in this regard. It contains provisions for Member State authorities and the Commission itself to co-operate with third-country governments.[footnoteRef:66] And (unlike some recent measures adopted by the USA) it is indistinctly applicable with regards to geography or industries. Nissen is critical of the Forced Labour Regulation – not, as others assert, because it is too weak or delayed,[footnoteRef:67] but because it is ‘an anomaly and an anachronism’ (she prefers more robust enforcement of sustainable development clauses in bilateral trade agreements).[footnoteRef:68] She argues that equivalent legislation is used in the USA for protectionist motives, but that ultimately (in accordance with the analysis referred to above in respect of child labour) it may be justified as compatible with the GATT.[footnoteRef:69] One priority for the EU is to demonstrate that the provisions in the Forced Labour Regulation will be effective in eliminating forced labour, rather than simply imposing administrative costs on operators outside the Union for no clear substantive benefit. This is an important part of the ongoing debate within the Union legislative process on the enforcement provisions of the proposed Regulation,[footnoteRef:70] and would be necessary to avail of the GATT exemptions discussed here. [66:  Article 26.]  [67:  See n 34.]  [68:  Nissen (n 13) 138.]  [69:  ibid 140.]  [70:  See European Parliament, Report on the proposal for a regulation of the European Parliament and of the Council on prohibiting products made with forced labour on the Union market A9-0306/2023, available at <https://www.europarl.europa.eu/doceo/document/A-9-2023-0306_EN.html> accessed 3 November 2023.] 


However, the fundamental problem with using the Forced Labour Regulation as a model for exporting other labour standards is that forced labour is an issue with particular moral resonance, such that it can credibly be considered a matter of ‘public morals’ even under the DSB’s restrictive interpretation of Article XX(a) GATT (though as set out above, its approach to Article XX(a) is less restrictive than that to Article III(4)). As Nissen argues, it is unclear what other labour standards are capable of satisfying this test.[footnoteRef:71] The ILO core standards include, alongside the abolition of forced labour: freedom of association and collective bargaining, abolition of child labour, elimination of discrimination and (since 2022) a safe and healthy working environment.[footnoteRef:72] Not all of these issues enjoy a prominent place in public discourse – to say nothing of whether they affect consumer behaviour. Beyond this core, there is even less evidence of sufficiently widespread political pressure. This is regrettable, since the inclusion of occupational health and safety offers ample space for the EU to take potentially drastic action to raise labour standards in third countries – recall that the EU’s own Working Time Directive was adopted as an occupational safety measure,[footnoteRef:73] which illustrates the breadth of such a basis.  [71:  Nissen (n 26).]  [72:  See n 17. ]  [73:  Directive 2003/88/EC, recital (2).] 


In the absence of such ‘internal’ political pressure, the EU would be open to challenge before the WTO for failing to satisfy the ‘public morals’ clause.[footnoteRef:74] An EU restriction on products made with forced labour, if generally applicable, is unlikely to be challenged by a major trading partner because of the diplomatic disadvantages of being seen to support forced labour practices. However, it is not obvious that such disadvantages would accrue to third countries for challenging EU attempts to export other labour standards, nor that any diplomatic disadvantages would outweigh the perceived risk to those third countries’ comparative advantages in trade. Any attempted Brussels Effect for trade union rights, anti-discrimination, occupational safety (including working time), or minimum wage adequacy is likely to meet robust challenge, not just from major emerging economies like China or India, but also from economically-developed third countries with lower labour standards than the EU, such as the USA. Any restrictions on businesses’ trading opportunities because of their labour practices in a third country is an implicit reproach of that third country’s economic model and approach to economic development.  [74:  As will be returned to below, this risk may be worth taking – or else the solution is to foster political pressure sufficient to invoke that clause.] 


There has always been criticism that the EU’s approach to global trade and market regulation is ‘imperialist’: this will be addressed in the next section. For the moment, it is necessary to conclude that twin challenges face a regulatory strategy on the part of the EU to export its labour standards to third countries, using the proposed Forced Labour Regulation as a model: first, such measures would pose a greater risk of provoking a trade dispute with major trading partners, which may lead to a challenge to the compatibility of those measures with the GATT before the WTO DSB; second, the EU is at greater risk of adverse findings in respect of those measures, and certainly so in the absence of widespread political pressure on Member State governments and EU institutions to restrict the market access of products made by workers who are employed in conditions that fall short of EU labour standards. Therefore, as a bare minimum, proponents of such a regulatory strategy need to mobilise political support for it across the Union. 

The next section does not purport to offer a roadmap for political action in this regard. However, it does aim to identify arguments which might well be employed in such a political campaign, or ultimately in the justification of regulatory strategy. Of course the working conditions of third country nationals are morally salient for most EU consumers (at least as a matter of expressed preferences), and efforts to generate political pressure of this kind will undoubtedly foreground the interests of these workers. But it is worth considering an additional set of normative arguments that are more closely aligned with the economic self-interest of European workers, Member State governments, and the Union as a whole, since these are likely to enjoy distinct political appeal, and engage distinct constituencies of potential support. The next section will examine the relationship between these complementary rationales for EU action to use the Brussels Effect to export its labour standards, in the context of the Union’s pursuit of strategic autonomy.

Forced Labour Regulation and EU strategic autonomy

The final section of this paper situates the proposed Forced Labour Regulation, and the broader strategy considered in this paper, within the landscape of the EU’s geopolitical priorities. This begins with a consideration of the legitimacy of the EU exporting its values – including labour standards – through international trade.

‘Imperialism’ of the Brussels Effect

Mentioned above was a criticism that is often levelled against the Brussels Effect – that the EU is engaged in ‘regulatory imperialism’ by imposing its standards on third countries. Nissen says this must be taken seriously by the EU in light of the imperialist history of several of its Member States: ‘Criticisms relating to neo-colonialism, interference in other states’ sovereignty and protectionism are apposite.’[footnoteRef:75] It would, she says, be ‘extremely controversial if the EU had imposed externally applicable rules on non-EU corporations that do not have a connection with the EU’ – which is precisely what is envisaged under a true Brussels Effect. Bradford, however, would reject the use of language like ‘imposed’ in this context: she defends the Brussels Effect as merely giving enterprises ‘market incentives’ to ‘voluntarily’ conform to EU standards throughout their operations, even when not required in order to sell products into the EU.[footnoteRef:76] [75:  Nissen (n 13) 112.]  [76:  Bradford (n 5) ch 8.] 


This author is not convinced that the language of ‘imperialism’ and ‘colonialism’ is appropriate to describe the way the Brussels Effect functions as an international market mechanism. There is a world of difference between ‘gunboat diplomacy’ and ‘container ship diplomacy’. However, for the purposes of this paper, we can concede that the Brussels Effect favours the economic and geostrategic interests of the EU and its Member States. This is true even when, as in the case of the Forced Labour Regulation, the EU’s regulatory strategy is paternalist, in the sense that it is a sincere effort to benefit third-country nationals (for example, who are subject to forced labour). A paternalist Brussels Effect may still benefit European interests, if it allows the EU to adhere to high regulatory standards within the internal market without being undercut by businesses based in third countries;[footnoteRef:77] but this is not inconsistent with European bona fides in combatting forced labour or other abuses, wherever they occur. Its credentials in this regard are not undermined merely because there may be benefits to the EU and its Member States from the action, in that it allows for the maintenance of high standards at home.  [77:  Nissen (n 26) 71, (n 13) 128.] 


The question becomes more difficult the more stringent the EU’s regulatory strategy is. It was considered above that attempting to export most of the social acquis to third countries by means of the Brussels Effect is likely to be more controversial than the Forced Labour Regulation, and open to challenge for compatibility with international trade law. The more the EU attempts to use trade to ‘level up’ labour practices in third countries to its own standards, rather than commonly-agreed international norms, the more it may stand accused of ‘social democratic imperialism’.[footnoteRef:78] This is not to say that such efforts are not normatively desirable: this paper supports the externalisation of EU labour standards, but acknowledges that this strategy will be diplomatically fraught and practically difficult to enforce.[footnoteRef:79] The enforcement of EU labour standards against business operators with supply chains spanning across continents will be very difficult, but the strategy developed in respect of the Forced Labour Regulation is promising. The regulatory standards are based on international law; they apply generally to both importers and EU-based business and across industries, but enforcement will be targeted at industries where there is good information about labour abuses; and the operators themselves will be conscripted into the regulatory effort through due diligence and reporting requirements, if they want to place their products on the internal market.  [78:  By comparison with the tradition of liberal imperialism: see Allan Ryan, ‘Liberal Imperialism’ in The Making of Modern Liberalism (Princeton University Press 2012) ch 5.]  [79:  The best defences of ‘liberal imperialism’ recognise that practical considerations often rightly outweigh any putative moral imperative to ‘intervene’ – a lesson that is often not heeded by the proponents of intervention: see ibid 111, 122.] 


On the subject of information provided to authorities and the targeting of enforcement (discussed above), it is worth stressing that the Forced Labour Regulation envisages co-operation and information-sharing between the Commission, national authorities in Member States, third-country governments, and civil society organisations in the design of enforcement strategies. This offers great opportunity to assuage fears of EU ‘regulatory imperialism’, particularly if enforcement strategy is designed in collaboration with representatives of workers at risk of forced labour.[footnoteRef:80] Of course, fully-fledged trade unions may not exist in some industries and territories where forced labour is prevalent, but whatever the Union can do to engage with third-country workers can only bolster its legitimacy in operating the Forced Labour Regulation. Identifying and supporting suitable representatives, including through NGOs working on the ground to combat forced labour, should therefore be a priority for the EU and Member State governments. [80:  I am grateful to Tonia Novitz for pressing me on this point.] 


These are deep waters, and it is beyond the scope of this paper to wade further into them. Suffice to say that an EU trade policy orientated to improving labour standards in third countries, by denying access to the internal market to businesses that fail to respect those labour standards in their operations and supply chains, may face practical difficulties but remains normatively desirable. This is so even if it must weather allegations of ‘social democratic imperialism’. 

Labour standards, the Brussels Effect and strategic autonomy

Finally, we should acknowledge that in pursuing the sort of regulatory strategy exemplified by the Forced Labour Regulation, the EU is acting not just for paternalist reasons, but also in the self-interest of the EU – particularly in the pursuit of ‘strategic autonomy’. We have already seen how the interests of the EU and its Member States are served by obliging businesses, and the third countries they operate from, to adopt EU labour standards, because it prevents them from undercutting EU-based businesses and workers. This allows the EU to maintain its own high standards without losing a competitive edge, as has been documented in respect of various areas of EU regulatory policy.[footnoteRef:81] Exporting EU labour standards to third countries and placing obligations on multinational business operators to monitor the labour standards in their supply chains makes it more costly to operate in third countries than it would otherwise have been, and thereby undermines the comparative advantage of third countries. In itself, this is widely-discussed in commentary, and framed (whether approvingly or disapprovingly) as ‘protectionist’.[footnoteRef:82] What tends to be overlooked, however, is that such protectionism may not be exclusively directed towards maintaining the economic conditions of European businesses and workers in the face of international competition.[footnoteRef:83] Equally important is the protection of European geostrategic interests. [81:  Nissen (n 13) 113-14, 119, 128; Bradford (n 5) 23, 89, 242.]  [82:  See discussion in Bradford (n 5) ch 8.]  [83:  Not least because different Member States have been affected by globalisation in very different ways. Many Member States (Ireland being the prime example) did not have a significant industrial base before the latest wave of globalisation from the 1990s onwards, and it has only been through attracting international capital that one was developed. ] 


‘Deglobalisation’, ‘regionalisation’, ‘decoupling’, ‘onshoring’, ‘reshoring’ and ‘friendshoring’ are examples of terminology that has come en vogue since first, the Covid-19 pandemic exposed the fragility of global supply chains, and of states that depend on importing certain vital goods like medical supplies, and second, Russia invaded Ukraine and tensions increased between the USA and China.[footnoteRef:84] The security implications of supply chains and trade patterns are more salient than ever before. In the EU, this discourse has been framed around the concept of ‘strategic autonomy’.[footnoteRef:85] This paper cannot exhaustively make the case for European strategic autonomy (nor even fully define it), but it takes as given that it is in the interests of the EU and its Member States to have the industrial and technical capacity to produce more of the goods and services on which EU citizens depend for a high standard of living, as well as more jobs producing those goods and services with conditions which allow the workers to afford that high standard of living. The latter is more straightforwardly protectionist, but the former must be credited with nuance. It is not merely that high living standards in the EU might be undermined by reliance on businesses based in third countries for the production of goods and services for the internal market, but that dependence on trade with third countries risks undermining the EU’s ability to adhere to its values and to realise the political aspirations of its citizens. Most compellingly, in light of recent events, any loss of industrial and technical capacities within the EU makes it more difficult for Member States to defend themselves militarily against external threats. [84:  For a broad discussion of a ‘post-global world’, see Rana Foroohar, Homecoming (Crown 2023).]  [85:  See ‘The EU strategic autonomy debate’, European Parliament briefing note (European Parliamentary Research Service 2021) <https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690532/EPRS_BRI(2021)690532_EN.pdf> (accessed 25 April 2023).] 


Regulatory policy directed towards strategic autonomy must account for the fact that many third countries have a significant comparative advantage in labour standards that are lower than those in the EU. In extremis, this includes the use of forced and child labour, but it also includes many other violations of international labour laws, and any standards that comply with ILO conventions but remain lower than the standards in most EU Member States.[footnoteRef:86] The use of the Brussels Effect to ‘level up’ labour standards in third countries towards convergence with EU labour laws undermines this comparative advantage, and creates financial incentives to establish production in the EU.[footnoteRef:87] Further incentives are generated by the cost of due diligence, and the risks associated with complex supply chains across third countries where compliance with relevant standards by suppliers cannot be guaranteed. Mentioned above was the concern that monitoring supply chains for labour abuses is too great a burden for private businesses to bear – the response to this from the perspective of strategic autonomy is, those businesses should produce or source more within the EU, where compliance is more likely and easier to monitor, and national authorities are generally more committed to the prevention of labour abuses. [86:  Which is not to say that EU Member States themselves universally comply with ILO conventions.]  [87:  Admittedly, this only targets the comparative advantage of lower labour costs. It does not account for the urgent contemporary concern about the cost of energy for industrial production. As such, a Brussels Effect for labour law could only ever be one part of the strategic autonomy agenda.] 


Conclusion

Even in a supposedly ‘deglobalising age’, the EU remains committed to ‘managing globalisation’.[footnoteRef:88] This can be done through multilateral institutions and bilateral agreements, and through imposing regulatory standards for businesses that operate in its own market – both reporting requirements for businesses themselves, and regulations targeted at products placed on the market. It is the latter where the Brussels Effect comes into play as a powerful tool for the EU to use. The prospect for the Brussels Effect to apply to labour law has been under-appreciated to date, but this paper has argued it is a useful framing device, and the insights for when and how the Brussels Effect works are important lessons for designing regulatory strategies to raise global labour standards. [88:  Nissen (n 13) 107.] 


There are three main reasons why the EU might follow such a strategy: sincere, if paternalist, concern for the welfare of third-country workers who could benefit from the protection of EU labour standards; the protectionist impulse to insulate EU workers from international competition by preventing businesses taking advantage of lower labour costs outside the Union; or the equally, but distinctly, protectionist aim to safeguard the geostrategic interests of the EU and its Member States. Unlike some commentary on this topic, this paper condemns none of these goals, and also sees no reason why they should be mutually-exclusive.[footnoteRef:89] Despite the connotations of ‘social democratic imperialism’, such a trade and regulatory strategy on the part of the EU offers enormous benefits for the welfare of both third-country workers and EU citizens, and goes some way towards offsetting the serious geopolitical risks the EU and its Member States face in the contemporary world.[footnoteRef:90] The proposed Forced Labour Regulation is a welcome start, and could act as a model for a more ambitious set of measures to export further labour standards, if political support is mobilised in favour of regulatory stringency when it comes to other labour standards – particularly those which track international labour law norms. [89:  Pace Nissen (n 43).]  [90:  There is brief reference to this in Nissen (n 13) 16.] 


Such a strategy will, however, face serious practical barriers, including the need for co-operation from third-country authorities to conduct inspections of labour conditions in business facilities that export to the EU.[footnoteRef:91] As such, it cannot be pursued in isolation from bi- and multilateral engagement with trade partners. This view is shared by the Union institutions themselves: for example, the impact assessment published by the Commission for the Forced Labour Regulation situate it within a broader strategy to promote EU values through trade.[footnoteRef:92] Unfortunately, however, there is ample evidence that multilateral co-operation is in a period of decline,[footnoteRef:93] and preferential trade agreements do not have a good track record of promoting higher labour standards,[footnoteRef:94] even when these are contained as specific, actionable provisions.[footnoteRef:95] As such, the EU must be prepared to act unilaterally, particularly where there is strong political demand within its Member States. But unilateral regulatory measures require very careful design and target selection in order to be effective; the Brussels Effect framing is useful because it helps to identify how to best put the EU’s regulatory power to work. [91:  A similar barrier is faced in respect of enforcement of the Foreign Subsidies Regulation, discussed above. However, it is likely that the barrier will be all the greater for the Forced Labour Regulation, because enforcement lies with national authorities, whereas it is the Commission which acts in respect of the Foreign Subsidies Regulation, with all the economies of scale and greater bargaining power that entails.]  [92:  Forced Labour Regulation proposal, Explanatory Memorandum. See also: Anne Altmayer, ‘Proposal for a ban on goods made using forced labour’ European Parliament briefing note (European Parliamentary Research Service, February 2023); Future of Europe: European Parliament sets out its vision (European Parliament 2017) 14, 19.]  [93:  Bradford (n 5) 82-83.]  [94:  Bradford (n 5) 83, fn 98.]  [95:  Nissen (n 2).] 





