States’ rights as group rights: an analytical perspective

Introduction

States enjoy an extensive array of legal rights against both their own citizens and outsiders, that is, other states as well as individuals. At the same time, minorities within states do not enjoy rights as a group, although their members are protected under the law. Yet, the rights of states are arguably a type of group right even if most discussions of group rights are confined to the rights of groups within the state. One question that arises is whether anything justifies this difference in treatment. It might be argued that the rights of states should not be seen as the rights of a group of people, but rather as ‘institutional’ rights, i.e. rights that belong to a specific institutional structure. Thus, one aim of this paper is to identify possible differences between states' rights and group rights and examine the extent to which states' rights should be understood as group rights. I will argue that if there are any moral rights that underlie the legal rights of states, they must be the rights of a group, i.e. the population of a state.
	But if populations of states can have rights, it is not clear why other kinds of group, such as minorities, cannot.  I will argue, however, that only groups that are organised, that is, groups with a formal decision-making procedure, can have moral rights. This is, in some sense a conservative conclusion: it implies that only organised groups and thus perhaps only states can have rights, which is what international law presupposes as well and is criticised for. But the argument I put forward also implies that any kind of collection of people can have collective rights if it has a collective decision-making procedure; so any minority group can have the same rights that a state has if it is organised. However, this seem to lead to a paradox: any argument for states’ rights also applies to organised minority groups so any argument in favour of state authority is also an argument that can potentially undermine the state. But my argument does not imply that the whole array of legal rights that states currently enjoy is justified. In particular, the collective right to self-determination that yields some of the powers that states have does not suffice to ground rights to territory and thus it also cannot ground a right to secede for minority groups.
	I will start by examining the legal rights of states in order to see whether they are best conceived of as the rights of a group, the population of the state, or the rights of an institutional structure, the government. I will point out that, given the assumptions of international law, neither possibility is convincing. International law ascribes rights to the state as a whole. The next question is whether there is a justification that can account for this finding and I argue that only an account based on the Choice theory of rights can underlie this kind of view.

States' legal rights

States have a whole range of legal rights and I will not attempt to enumerate or classify them here. I will simply rely on the taxonomy proposed by A.J. Simmons. According to Simmons, states' rights fall into three different categories: 
a) Rights held over or against those persons who fall within the state's jurisdiction - rights over subjects
b) Rights claimed against those persons without the state's jurisdiction - rights over aliens and
c) Rights over a particular geographical territory (Simmons, 2001, p. 300).[footnoteRef:1] [1:  One might dispute this classification especially because it treats rights over territory as a different category and seems to presuppose that territorial rights are a species of property right. Thus many authors actually claim that territorial rights are jurisdictional, that is they are rights to make and enforce law. (e.g. Nine, 2008). Others include the 'right of jurisdiction' as one element of territorial rights and also dispute that rights over territory can be subdivided into all the categories that Simmons enumerates (Miller, 2011). In fact, it seems to me that we must distinguish different types of rights along two different axes, namely rights against subjects or aliens on the one hand, and rights of jurisdiction or rights over territory on the other. But this issue need not detain us here since I am in fact concerned with the totality of these rights or to put it differently with the justification of state sovereignty. ] 

The rights under these three categories, Simmons explains, 'jointly define their conception of sovereignty that they enjoy' (p. 301). So for now I take the state to be defined by this bundle of rights but it is important to keep in mind that we can separate these sets of rights and arrive at the conclusion that only some are justified but not others. I take it that any valid justification of the state as it is currently conceived must be able to account for this bundle of rights but this is something that often goes unnoticed. Many accounts only justify one set of rights, to wit rights over subjects, and assume that this entails that the other rights are justified as well. But this does not follow. In order to see why this is the case, let me outline briefly the different forms that rights can take. 
	W. N. Hohfeld has distinguished between four types of instances of what we normally call a ‘right’ both in legal and in common discourse. All types of Hohfeldian rights have a correlative position, namely for each right holder there is another party who stands in a certain relationship with the right holder in respect of the content of the right. The distinctions Hohfeld made were meant to clarify the nature of these relationships. 
Hohfeld distinguishes between two types of ‘first-order’ normative relationships, namely between claims and liberties.[footnoteRef:2] Claim-rights are the only rights in the strict sense since they give their holder an entitlement. The holder of a liberty has no (correlative) duty to the contrary and is thus legally free to do something. The correlative of a claim is a duty while the correlative of a liberty is a ‘no-right’. The second set of rights or ‘second-order’ positions identified by Hohfeld are ‘powers’ and ‘immunities’. These are of second order in the sense that they are ‘enabling and facilitating conduct’ rather than just regulating it as claims and liberties do (Sumner, 1987, p. 28). Thus, I can have a power to affect a relationship in case the rules of the system make it possible for me to do so and the party over whom my power would be exercised has a ‘liability’ to my action. On the contrary, if the same party has an immunity against my affecting a certain relationship this entails that I have a ‘disability’ with respect to that party to affect that particular relationship. However, most of the rights we actually possess consist of a web of such Hohfeldian positions. In Wellman’s words, rights consist of a ‘core’ and a ‘periphery’, where ‘the periphery of a right is then composed of any further ingredients which are added in order to enhance or protect its core’ (Wellman in Sumner, p. 48).  [2:  He calls the second ‘privileges’ but most of his commentators preferred the term ‘liberties’ since it seems to describe better the picture that Hohfeld had in mind. See David Campbell and Philip Thomas (2001).] 

Now it is interesting to see how the Hohfeldian analysis works in the case of states’ rights. As I said, states have rights against their own citizens and against outsiders.[footnoteRef:3] The rights against citizens are rights to make and enforce laws; this kind of right, or rather its core, is a power and the citizens of a state have a liability to the exercise of this power. Let us call this the legislative power of the state. This means that the state can alter the legal relationships between itself and its own citizens as well as the relationships between citizens themselves by imposing new duties upon them.[footnoteRef:4] Furthermore, the state has the (exclusive) power to enforce these obligations owed to it.  [3:  I will refer to citizens and outsiders as opposed to subjects and aliens. Obviously some subjects are not citizens, they are residents of a state and the state has rights against them in virtue of its territorial jurisdiction. I prefer not to assume that the state must have such jurisdiction but any state will have jurisdiction over its citizens.]  [4:  This implies that the question of state authority is the same as the question of legal obligation; if the state has authority, i.e. power to make rules, it can create legal obligations for its citizens; there is no further question about a duty to obey the law except perhaps if we think there is a general question whether we have a - moral - duty to comply with our legal obligations. In other words, there is no distinction between the question of a state’s rights (against its citizens), its political authority and their corresponding obligation. ] 

The second set of rights, i.e. rights against aliens, are claims and more specifically claims to non-interference as well as immunities, which are mainly held against other states or international organisations. All these rights are collected under the heading of 'territorial integrity and political sovereignty'. Thus, states have a right that others (states or organisations) do not interfere with their legislative or enforcement power; in other words, no one else may make and enforce rules in a territory. In addition, they are also sovereign, which is to say that they are immune from others' powers. No external body can alter the state's rights. Furthermore, states also have rights against individuals who are not their citizens, notably the right to exclude them from the territory and/or from the community by denying them citizenship. Could this be seen as a mere power?  A positive answer would assume that the default position is that aliens are at liberty to enter the territory; by restricting their liberty to do so, the state changes their normative position and imposes a duty to refrain from entering on them. But this is not actually how states behave; they exercise their powers precisely by allowing individuals to enter their territory, that is by removing a pre-existing duty. This means that states have a claim that individuals do not enter their territory accompanied by a power of waiver. So the state’s rights against aliens have neither the same core nor basis as its rights against citizens. For the state to have a right to exclude others, it must have a claim to the territory it occupies. 
The important thing to take from this discussion is that these two sets are not connected in any obvious way, more specifically that the first does not entail the second. This is because one could have powers without having claims that others not interfere with the exercise of these powers. Powers are accompanied by liberties, i.e. permissions, to exercise them. But liberties need not be protected by a claim; they could be 'naked'. My liberty and power to enter into contracts with others does not give me a claim to such contracts; potential contractors can refuse and third parties are at liberty to stop me from exercising my power, perhaps by offering a more advantageous contract. Of course others are not permitted to use any means to stop me from exercising my liberty/power to contract with someone; this is because I have claim-rights against them that would rule out certain ways of interfering with me. But these claims do not protect my liberty/power of contract. 
So first, the fact that states have powers against their own citizens does not rule out the permissibility of interference with the exercise of these powers. It is often assumed that a state or a people’s right to self-determination means that others have a duty to refrain from interference with the exercise of this right. But if this refers merely to the ability of making one’s own rules, it could be only power and it does not follow that others are under a duty not to interfere. Second, such powers against citizens do not entail the claim to territory that allows states to exclude aliens. The conclusion that emerges is that if we want to justify (all of) a state's rights, it is not sufficient to justify its powers to make and enforce rules. But this is precisely the strategy that a lot of arguments follow, namely they argue for a right to self-determination, i.e. the right of a group to make its own rules, and assume that this entails all the claims against outsiders. This is not the case, especially when it comes to immunities and claims to territory. However, the reverse may be true. If territorial rights were conceived of in the same way as property rights, they would entail powers to make rules against everyone living on the territory. 
We have seen that the state has two sets of legal rights, more specifically powers against subjects as well as claims against aliens. However, these rights must be held by one and the same entity, which is distinct from the subjects given the assumption that one cannot have rights against oneself. But who exactly is this entity? There are two main possibilities: the people or the government. The first possibility offers a normatively appealing account since it implies that only governments that act on behalf of the people are legitimate. But in light of the conclusion just reached the people must conceived of as an entity that is separate from the sum of the people the right is held against, which is ontologically dubious. Ascribing the right to the government would avoid these problems but would give rise to new ones. Such a view would find it hard both to criticise governments that fail to act in the best interest of their citizens and to find a suitable ground for this kind of (institutional) right. So let us first examine the legal ascriptions of states’ rights.

Who is the right-holder?

In discussions of state authority or states’ rights it is rarely asked what the state is and who exactly is the holder of the rights under examination. I mentioned two possibilities above: the people, i.e. the population of a state, or the government, i.e. an institutional structure. But there are in fact three possibilities, inasmuch as we can distinguish between the state and the government. However, one may be excused for thinking that there is no such distinction; in English, the words ‘state’ and ‘government’ are often used interchangeably (Morris, 1987, p. 20). It may also be thought that international law makes no such distinction since it seems to assume that the acts of a government are acts of the state.
It is, however, clear that they are distinct, at least at an analytical level (Morris, 1987, pp. 20-25). International law also distinguishes between them; the much-cited definition of a state provided by the Montevideo convention clarifies that ‘a state has a defined territory, a permanent population and an effective government’.[footnoteRef:5] The state is a form of political organisation, to wit, the one that has the kind of rights that we are examining here, while the government is a set of institutions. The first can remain unchanged even if the latter changes. We should also distinguish between the form of government, e.g. monarchy or republic, and particular governments, that is the people who occupy these institutional positions; we might call the latter a ‘regime’. There is little doubt that the state does not change when particular governments change. It is perhaps more controversial to claim that a state remains the same in spite of a change in its form of government or its Constitution. We may ask whether the French state remained the same through changes from the Third Republic, to Vichy and to the 4th and 5th Republic or whether Germany today is the state that continues the Weimar Republic and the Third Reich. It seems to me that, in international law and international relations, we operate under the assumption that there is continuity in the identity of the state even in spite of these significant changes. Without this assumption of continuity in the identity of states many of our practices, in particular holding states responsible for past deeds would make no sense.[footnoteRef:6] And without a distinction between state and government we would not be able to understand such practices.  [5:  Montevideo Convention on the Rights and Duties of States, 165 LNTS 19 (1993), Article 1. ]  [6:  We might perhaps say that the state has changed but not the country. This would simply be a different way of putting my point, where country replaces ‘state’ in my terminology and state replaces ‘government’. I will use the term government for a set of institutions, Constitution for a form of government, and regime for a particular government, that is a particular set of office incumbents.] 

The state is essentially an artefact, a concept that designates a ‘union between the population and the government’ (cf. Walzer, 1980). But the law, as well as other states, treats the government as the holder of the rights ascribed to states. The government exercises these rights against both subjects and aliens on behalf of the state and its acts are treated as the acts of the states. So the government might be the ‘real’ holder of states’ legal rights. But this kind of view is rather problematic on a normative level because it seems to leave no room for criticising some governments as illegitimate. If we are to criticise certain regimes as illegitimate, it seems that the basis for doing so, that is recognised in international law, is the collective right to self-determination of the people. A regime is illegitimate when it does not represent or does not act on behalf of the people. But in this case, it seems that it is the people that is the ultimate right-holder. Yet this is too quick. It is true that international law recognises different forms of government as legitimate, e.g. non-democratic governments. So it is true that a state’s having rights does not depend on the form of its government. But there is room for criticising particular governments, that is, for claiming that certain regimes are illegitimate. So it may still be the case that the government is the right-holder but certain regimes do not have the necessary legitimacy to act on its behalf. 
It is, however, true that the international law also ascribes rights (to collective self-determination) to ‘the people’. The people is defined territorially rather than culturally; in other words, the people is the entire population or citizenry of a state rather than a nation. If we are to offer a coherent interpretation of legal standards, we might say that the government is merely the ‘agent’ of the people and that ultimately the rights of states are rights of peoples, under this (narrow) definition of the people. Is this interpretation correct? We established earlier that the right-holder must be an entity distinct from the people in order to hold rights both against outsiders and insiders. But such a conception of ‘the people’ is in tension with the ‘pragmatic’ definition presupposed in international law. A theory of rights may help us identify the holder of the rights of states.
The two main theories of rights are the interest or the benefit theory and the will or choice theory. Let me briefly outline them. The most basic premise of the interest theory is that rights protect an aspect of someone’s well-being or their interest. Thus, a necessary condition for having a right is having an interest in the performance of a duty by someone else. By contrast, the choice theorist maintains that having control over the performance of a duty by someone else is both necessary and sufficient for being the holder of the corresponding right. On this view, rights confer choices and need not advance their holders’ well-being. Note that the debate between the choice and the interest theory is about the concept of rights; in other words, the two theories seek to clarify what it means to have a right, not to provide a ground or a justification for rights. Both these theories start in a sense from the assumption that some duties exist and seek to establish who they are owed to. So we are only asking here who should be seen as the holder of (legal) rights according to each of these theories, not who should hold rights.
	Thus, on the interest theory the legal rights of states belong to whoever is the party whose interests are advanced by the right, while on the choice theory they belong to the party who is empowered to choose whether to enforce or waive the right. So it may seem uncontroversial that the choice theory ascribes these rights to the government, since it is the government who controls the correlative duties, that is the government can waive and enforce the duties owed to it by both citizens and aliens. But this conclusion may be too hasty because even on the choice theory someone can exercise such powers on behalf of someone else; in other words, the choice theorist can recognise that although an agent may be empowered to exercise some rights, they nevertheless belong to someone else, the principal. So we may need to ask whether the government acts as someone else's agent and if so who is the principal, that is, who authorised it. Thus, the people could be seen as the right-holder just in case the people is ultimately empowered to authorise the government. In other words, the people could be seen as the right-holder in a democracy but not necessarily other forms of government. And we have seen that international law does not discriminate between different forms of government. So it seems that the choice theory would ascribe the legal rights of states to governments. But if it is the case that the government must be ultimately authorised by the people, the right would belong to the people and the government would be its agent. 
On the interest theory, by contrast, it is not very helpful to know who exercises the rights since the right-holder is the party whose interests the right is designed to serve. It is of course difficult to say whose interests the duties correlative to states’ rights are meant to serve. On the one hand, these duties are arguably enshrined for the benefit of 'the people'. States are meant to promote the interests of their citizens as well as their collective right to self-determination so the rights could be seen as belonging to the people. On the other hand, states do not necessarily lose their rights if they do not represent the people so is not the case that the legal rights of states are conditional on their representing the interests of the people, either severally or as a whole. A government that is authorised by its citizens acts on behalf of the state regardless of its behaviour. So it seems that on either theory of rights the holder of the legal rights of states is in fact the government.
Yet this is a hasty conclusion in my view. Although international legal standards are rather conservative in the sense that they employ a normatively problematic criterion of legitimacy, i.e. effectiveness, we should not conclude that any effective government has rights. Limit cases, such as apartheid or genocide, suggest that an effective government can cease to have legal rights. At the same time, this does not impact on the rights of states; a state possessed of an illegitimate government or even no government at all, such as Belgium recently, will not cease to have rights in the international community. So we might conclude from this discussion that the most plausible interpretation of legal standards is that the rights belong to the state as a whole, more precisely to the people and its agent, the government, together. The question is then whether such a right can be justified?
	Given that the state is a ‘form of organisation’, trying to justify the right of a state might seem like a non-starter. Artificial entities, we might think, cannot have rights. So the alternative would be to argue that the right ‘ultimately’ belongs to the people, who empowers the state to act on its behalf. But such an account would need to explain how the people, to wit, the entire population of the state, can act to empower the government without having the kind of institutions that would enable them to make collective decisions. Since this problem is quite intractable theories that ascribe the right directly to states, i.e. ‘statist’ theories, seem to have the upper hand. They also have the advantage of being both more economical and more metaphysically plausible. They are more economical because they need not explain the 'transfer' of a right from the people to the state. And they are more plausible because they can be more 'individualistic'; they need not appeal to an intangible and mysterious collective entity like 'the people'. 
	But in spite of the fact that statist theories seem more appealing in a number of ways, we will see that they fail as justificatory theories. So we may have to conclude that the right-holder is ‘the people’ and perhaps conceive of the people in nationalist terms, which is ontologically unappealing. The alternative, I suggest, is to see the rights of states as derived from individual rights. 

	Statist theories

	As I already said, statist theories attribute the primary right directly to states. But it is unclear what could justify the rights of an institutional structure like the state. There are three traditional routes to such a justification: a utilitarian, a Kantian and a Lockean one. I will briefly consider an example of each merely to illustrate a problem they share, which springs from their common assumption about the right-holder. One general way in which the state has been justified takes a utilitarian route. States are thought to be necessary for maintaining order, enforcing rights, or providing certain benefits, such as public goods. But first, it is unclear that only the state can provide these benefits and second, this strategy does not justify the whole array of rights that states have (if it justifies any rights at all). In particular, it may justify powers to impose on citizens duties to provide public goods and perhaps duties of outsiders to refrain from interfering with the production and consumption of such goods. But states have more extensive rights and in particular rights to territory that such an account cannot justify. Moreover, this kind of view does not show that a different form of organisation would not be better at supplying public goods and in that sense it does not justify the state. So let us consider two alternative justifications.
	Annie Stiltz and Cara Nine defend a statist theory of territorial rights, from a Kantian and a quasi-Lockean perspective respectively. Take Nine’s theory first. The thought here is that the state has contributed to the value of the land that it governs and for this reason 'it' deserves the value created through its actions. This is a Lockean-flavoured view but one that takes the collective entity that is the state as the owner and creator of value. Nine's argument likens the state to a private property owner who comes to acquire property by mixing his/her labour with the land. But the Lockean property owner starts by owning his or her body and therefore labour, and this assumption is crucial in any justification of this type. It is, I take it, highly suspect to claim that the state owns its labour since it is an artificial entity. The only remaining possibility might be that the right-holder is in fact the people as a collective entity. So this view collapses into a non-statist one. 
Stiltz puts forward a Kantian justification of states’ rights. On this view, the state is necessary in order to resolve the problem of unilateral interpretation and of unilateral coercion, that is the problem of interpreting the bounds of (natural) rights and enforcement in a state of nature. The argument here is that a state is needed to secure the independence of individuals (in the state of nature) given these circumstances. Furthermore, the point is that consent is not necessary, which is a view 'held widely across the political spectrum by liberals, conservative, social democrats and others' (Moore, unpublished, p. 141). But it is not clear why the state, rather than the people should be the right-holder on this view. Stiltz is quite explicit about wanting to avoid a nationalist theory but her own statist theory encounters a few problems.
First, it seems that on her view the rights of states follow from effective control. So states cannot acquire rights until they exercise effective control but such control may be illegitimate. Second, this theory implies that movements that challenge the state’s control should be resisted, unless the state is grossly incompetent. And finally, this theory has counter-intuitive consequences in cases where one state gains control over an area previously under the jurisdiction of another. (Miller, 2011, p. 256; Moore, unpublished, p.147). In sum, this kind of theory privileges the status quo and in this sense it does nothing to ‘justify’ the legal rights of states. 
To avoid these problems, Stiltz presents the 'legitimate state theory', according to which the state is the holder of territorial rights only if it is legitimate. She claims that the state has territorial rights when it legitimately represents the people who occupy the territory. But at this point it seems that Stilz's argument is equivalent to the idea that the territorial right is ultimately vested in the people. So it seems that all the statist arguments collapse into non-statist theories if they want to avoid a conservative and unconvincing view of states' rights. Without appealing to a right or entitlement of the people, a justification of states' rights merely asserts that any state that is effective and exercises control over a territory comes to have rights over it. Although this is consistent with the view implicit in international law it is far from amounting to a justification of states' rights. 
	The problem comes precisely from the fact that these theories are statist since they essentially take for granted the very thing that they are trying to justify. So they are inevitably conservative and normatively unappealing. But what is more this is arguably not a legitimate form of justification. A suitable justification should not presuppose the very thing it is trying to justify, in this case, the state. It may be replied here that this is a misconceived criticism; it is entirely legitimate to note the existence of certain forms of political authority and institutions and see whether there are good reasons for their existence. But the problem is that their existence is not neutral so to speak; and if they are not assumed to be legitimate, we must ask under what conditions they could arise in a legitimate way. In other words, we must look at a justification that does not assume their existence. To do this, we must ask whether the population that underlies the state have a right to form a state, that is whether they can collectively have the kind of rights that states typically have.

Group Rights

	So it seems that the only kind of theory that can succeed is a non-statist one. If successful, this kind of account implies that the primary right-holder is this collectivity and the state only exercises these rights. If that is the case, states' rights are collective rights, rather than institutional rights. The question is whether this collectivity can have rights, and more specifically whether it can have rights prior to be being organised as a state. Here I am assuming that populations of states are collectivities that are heterogeneous and multicultural. Can such collectivities have group rights?
	In order to answer this question, we must return to the two theories of rights. On the interest theory the group must have an interest in order to have a right, while on the choice theory it must be capable of making a collective choice whereby it authorises the government to act on its behalf. Thus an argument for states’ rights must show that the entire population of a state is capable of having an interest or capable of making collective choices. 
	Let us start with the choice requirement. For a group to be able to make a collective choice, it must have a collective decision-making procedure, which suggests that it should be organised (Preda, 2012). Can we see the entire population of a state as a choice theory right-holder? It may seem like there is no obstacle since the population of a state has a collective decision-making procedure; this is precisely what the state institutions achieve. But there is some circularity here: if we want to justify states' rights by appealing to the right of the people to authorise the government to make decisions on its behalf, it looks like we would have to define the population independently of the state. But if this is how we define the population, it cannot make collective decisions hence it cannot be a choice theory right-holder. The interest requirement, however, does not seem to pose the same problems. An unorganised group of people can presumably have an interest. But on closer inspection, we will find that the kind of interest that unites such a heterogeneous and unorganised collectivity cannot ground a genuine group right, which is the kind of right that we are interested in here.[footnoteRef:7] [7:  I argue for this view in my 'Group rights and shared interests' (Preda, 2013).] 


Interest theory group rights

	Let us first identify some conditions that an interest theory based justification of group rights should meet. First, we should note that for the collectivity to be the right-holder, the duty corresponding to the right must serve the interest of that collectivity; furthermore, if this is to be a genuine collective right, it must serve the interest of the collectivity as a group rather than the interests of group members separately because in the latter case, it is a sum of individual rights. Second, if we are to justify both rights to make rules, to wit, a collective right to self-determination, and rights to territory, the right in question must be a collective right that attaches to an entity that can hold these rights both against subjects and aliens, as we noted above.
	If we want to use the interest-based justification to justify the right of a state’s population, we should start from the kind of interests that are likely to unite this collectivity; these are presumably interests that every member has in receiving some of the benefits provided by states, such as interpretation and enforcement of rights, provision of public goods etc. But if we start with shared individual interests, we will only succeed in justifying a sum of individual rights. This is because if we succeed in justifying certain duties that may correspond to rights, the duties will serve the interests of the collectivity's members severally rather than as a group. One might argue that the shared interest in certain goods, such as the good of self-determination itself, can ground a genuine group right since such goods are intrinsically collective goods. 
But we should distinguish between two different variants of this argument. One claims that some goods are by their very nature participatory, in the sense that the good is the participation. Note that it is not sufficient to claim that participation is necessary in order to produce the good since this need not give rise to a genuinely collective right. Many goods that individuals have rights to must be produced collectively. But if the good consisted in the very activity of participating, the argument would succeed in justifying a genuine group right to the good in question. Furthermore, it would justify a right against some of the group’s members since it would justify a duty to participate in the group’s activities. However, inasmuch as it generates rights against outsiders, the holder of these rights would no longer be the entire group but only some of its members, namely those who already participate in producing the good. Assuming that not all citizens of a state actively participate in its political activities, this argument would not ground a right of the entire population of a state against outsiders.
	The second variant of the argument is that each member of the population may have an interest in a collective good, such as self-determination, and since this good is collective, this time in the sense that it can only be enjoyed by the members of a group together, the duty based on the shared interest of the members is owed to the group as a whole. But the question of enjoyment of the good should not be confused with the question of whose interest the duty serves. The goods may be collective but the duty is justified because it serves certain interests so the relevant question is whether it serves the interests of individuals or of a group. In the former case, the rights will be individual ones. In particular, they will be (individual) rights to pursue self-determination, that is, rights to associate and establish political institutions that allow for self-determination. Individual interests do not ground a duty of non-interference owed to the group as a whole or collective rights to territory. So an appeal to shared individual interests cannot justify genuine group rights and much less the kinds of rights that a state has.
The remaining possibility is positing an irreducible group interest, that is, an interest over and above those of its individual members, which would be the ground of a collective right. This is a valid argument but it does not, I take it, justify a collective right that would belong to the entire population of a current state. For a group to have an interest, it must have a certain coherence or identity, I assume. It must be a group that in a certain sense transcends the identity of its individual members, one that has its own identity over time. Mere collections of people are not the kind of group that can have such interests. Of course, their members can have a common interests but the group itself does not. So it seems to me that only certain kinds of group can be said to have a collective interest; some examples would be a nation, a cultural group or indeed a group organised around a particular interest such as a company or a sports team. The population of a state is not a group of this kind, especially in current multinational and multicultural states. 
	The conclusion is that non-statist theories must be nationalist if they are to justify the kinds of rights that states have. This kind of theory treats the nation as the primary right-holder and the state as the representative of the nation. Such a view has destabilizing implications since it essentially entails that nations and only nations should have states. Given that many current states are multi-national ones, it may mandate secession in many cases, which is not necessarily a shortcoming of this view. However, the problem with this view comes from its implausible metaphysical and normative implications. Arguably, for a group to have an interest, it must ‘exist’. If an interest is what is good for someone, an interest cannot exist without an entity that exists as well. It is, I take it, metaphysically problematic to claim that nations ‘exist’. This also implies that the group’s interests can take precedence over its members’ interests so granting rights to groups endangers their members’ rights on this view.
So a justification of group rights that starts from interests is either unsuccessful or has very problematic implications. Either way it does not succeed in justifying the rights of populations of (current) states, that is, of groups that are heterogeneous, diverse and unorganised. If populations of states cannot be interest theory right-holders, we are left with the choice theory. But ascribing rights to groups is allegedly problematic on this theory. I argue that the choice theory can make room for genuine group rights contrary to what is usually thought.

Choice theory group rights

	As I already mentioned a necessary condition for being a right-holder on this view is being capable of choice, or more specifically being able to exercise the powers associated with choice theory rights. Since groups are not agents, it is argued, they cannot exercise such powers. I refute this argument elsewhere (Preda, 2012). I argue that all that is required for holding rights is a capacity to act and make choices, rather than full-blown moral agency, and that groups can be agents in the required sense provided that they are able to make a genuinely collective choice, namely one that is not reducible to their members’ choices. I further argue that a collective decision-making procedure (CDMP) is necessary and sufficient for a collective choice. The thought here is that if the group has a decision-making procedure, the decision belongs to the group as a whole and it is thus genuinely collective. The fact that some procedures may lead to impossibility results does not invalidate this argument. Although some conditions may be imposed on the kind of procedure that should be followed, the only requirement is that groups be able to reach a decision; there are no stringent rationality or consistency requirements since the mere possession of rights does not require such abilities. The agency condition also does not require that the decision-making procedure be representative or democratic. One person, e.g. a dictator, can make a decision for the entire group inasmuch as he or she is empowered to do so by a valid decision-making procedure. 
If applied to the rights of states this argument has the advantage that it does not exclude certain non-democratic states from the domain of rights. It implies that whatever form of government a state has, e.g. parliamentary democracy, monarchy or even dictatorship, it can have rights. So, if my argument is correct, it follows that (only) organised groups with a coherent CDMP can have rights; but it does not follow that they do have rights. Not every entity that qualifies as a right-holder has rights as well.
	In order to see what, if any, rights groups have we need a justification of rights. Unlike the interest theory, the choice theory presupposes no such justification. Being in control of someone else’s duty is a necessary and sufficient condition for holding the correlative right. But nothing in the choice theory indicates how these duties might be justified. But the choice theory is rather economical with rights so if we start from the assumption that individuals have (human) rights, the only way that others can come to have rights against them is either by having equal original rights or by acquiring them from individual right-holders. Only natural persons can have equal original rights, I assume. So groups must acquire rights from individuals, in particular their own members. This is relatively unproblematic; since on the choice theory every right-holder holds powers of waiver (and enforcement) over her rights, individuals can empower the group to make decisions on their behalf. The group thus acquires powers to change the normative relationships of its members, in other words it has a right to make rules for its members. But the group will only have the rights transferred to it by its members on this view. Inasmuch as the state exercises the rights granted to it by its subjects, it will also have a claim to non-interference against outsiders. But it may not have rights to exclude aliens from its territory assuming that the citizens of the state do not have the right to exclude aliens from the public areas on the state’s territory.
	So this view can account for some of the rights of states without resorting to any metaphysically implausible assumptions. Furthermore, it has the advantage that it does not exclude certain states from the realm of rights, e.g. non-democratic ones, since it allows any CDMP to count. A decision-making procedure can be democratic or not so any form of government can be legitimate; however, a CDMP needs to have the required authority, which for secular views means that it must be authorised by the people via the Constitution. At the same time, particular governments who come to power by means not authorised by the Constitution are illegitimate. So this view can account for some of the assumptions of international law while offering some criteria for legitimacy. 
There are, however, two difficulties with this account. First, it could be argued that the collective rights arrived at in this way are institutional rather than group rights, i.e. they belong to the government rather than the people. According to the choice theory, the right-holder is the party who holds the powers of waiver and enforcement over correlative duties and the account I presented seems to imply that it is the government who holds these powers. Second, it may appear that we cannot avoid the circularity objection encountered earlier in relation to statist theories. This is to say that the group in question must be organised in the form of a state in order to have rights; so the justification presupposes the very thing it tries to justify. Let me try to address these difficulties in turn. 
	The first objection is misconceived. On the choice theory of rights, the right-holder is indeed the party who has the powers of waiver and/or enforcement that accompany a claim-right. But this need not mean that it is the ultimate right-holder. A government exercises such powers on behalf of the people; it is their agent; so the collective decision ultimately belongs to the people themselves if the decision-making procedure has the required authority. Hence the rights are properly ascribed to the state as a whole, that is the people who acts through its authorised agent, i.e. the government. 
	The response to the second objection requires a more complex explanation. I said that a group must be organised in order to have a CDMP. But the decision-making procedure must be a valid one and one that belongs to the group as a whole. So it seems that the group needs to have a government in place in order to qualify for rights. It is true that a group of people needs a CDMP in order to have rights but having a decision-making procedure need not amount to a government. However, inasmuch as some kind of institutional structure is required in order to allow a large group of people to make a collective decision, the objection stands; there may be no relevant difference between this kind of institutional structure and a government. But this does not mean that this account falls into the same trap as statist theories, i.e. it does not presuppose what it is trying to justify; that is, it does not presuppose the kind of entity that has the entitlements that states have. In that sense, it isn't 'statist' even if it requires a group to be organised. Thus, collectivities that do not have a state strictly speaking (e.g. the Palestinian authority or other liberation movements) can have rights. Whether they have the kind of rights that states have depends on what their members authorise them to do. The statist theories that we examined earlier presuppose that the entities they try to justify have jurisdictional powers and this is precisely what enables them to provide some of the benefits that are meant to justify their rights. This account starts from the group and their rights, not an institutional structure. 
	The limit of this argument is that it essentially restricts the relevant group to the set of individuals who authorise the group to decide on their behalf so it looks like it cannot justify the rights of current states, at least not against all their residents. This may be right but it is also an advantage. It is correct that this argument cannot justify the state's authority over individuals who do not consent to it. But it is less clear that in many current states no consent is ever given to certain decisions being taken by the group or the state as a whole. The Constitution of most states is the document that allocates the relevant powers and this is normally subject to a referendum. Even those who vote against it could be said to have endorsed the collectivity’s authority to make decisions on their behalf by taking part in the vote although not necessarily decisions in certain areas of their life. This means that the Constitution of any state must guarantee certain immunities that only individuals themselves can waive; in other words, only states where basic human rights are guaranteed are legitimate. 

Conclusion

This chapter has examined some possible justifications for states' rights with a view to asking whether there are relevant differences between the rights of states and those of minority groups. I have argued that the moral rights of states cannot be seen as institutional, as opposed to group rights, since no plausible theory can justify rights for a government or even the state as a primary rights-holder. Any plausible justification must start from the group that underlies the state. An implication of the argument I put forward is that group rights are really the foundation of the international system and international law, in spite of the fact that such rights are not explicitly recognised. A more specific implication is that it is inconsistent to grant rights to states but refuse to grant them to certain minority groups that are organised and voluntary. 
At the same time, I suggested that groups, including states, can only have the rights transferred to them by their members so no new rights can arise at the level of the group. This means that groups, including peoples, may not have some of the rights that states typically claim, specifically rights to territory. So the paradox that I pointed to at the start does not occur in that granting rights to minority groups does not entail that they can secede. However, states themselves may not have moral rights to territory so they cannot deny minorities the right to exit the state. Nevertheless, the argument I put forward here implies that no group or state can claim such rights against insiders who would not authorise the group to decide on their behalf. 
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