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There has been a marked increase in the number of prison law cases before our courts in the past two years. Nowhere is this better exemplified than in the law on remission. This is perhaps unsurprising as it touches on the precious right to liberty, and that keen interest of prisoners – the release date. 

This article seeks to provide an overview of recent developments in the law of remission. It commences by outlining the legal basis for remission, before examining what is now the large body of case law on remission in Ireland, with a particular focus on enhanced remission. The article concludes by assessing some possible future directions in this area. 

Remission and the Prison Rules 

The Prison Rules 2007[footnoteRef:2] are the foundational rules governing all aspects of prison life. Rule 59 allows for two types of remission: standard remission, set at 25 per cent of the sentence, and enhanced remission, which is up to 33 per cent of the sentence. Prisoners sentenced to life imprisonment can seek release under a different regime, via the Parole Board; remission does not apply to such sentences.[footnoteRef:3] Remission is the complete ending of a sentence at a reduced point.[footnoteRef:4]  [2:  SI No 252 of 2007. ]  [3:  For a consideration of the factors which influence the Parole Board’s decision-making concerning life-sentenced prisoners, see Griffin, ‘The Release and Recall of Life Sentence Prisoners: Policy, Practice and Politics’ (2015) 53(1) The Irish Jurist 1–35. ]  [4:  For an assessment of the law on release from prison, including the principles governing remission, see Rogan, Prison Law (Bloomsbury 2014); and O’Malley, Sentencing Law and Practice, 3rd edn (Round Hall 2016). ] 


It was previously the case that a prisoner had to be serving a sentence of one month to be entitled to remission. This restriction was abolished by the Prison (Amendment) Rules 2014.[footnoteRef:5]  [5:  SI No 385 of 2014. ] 



Rule 59(1) states:

a prisoner who has been sentenced to (a) a term of imprisonment or (b) terms of imprisonment to be served consecutively, shall be eligible, by good conduct, to earn a remission of sentence not exceeding one quarter of such term or terms.

It is not possible for a court to impose a sentence purporting to exclude remission.[footnoteRef:6]  [6:  O’Brien v Governor of Limerick Prison [1997] 2 ILRM 349.] 


Remission also applies to children serving their sentence in the Oberstown schools, following Byrne v Director of Oberstown School.[footnoteRef:7] There, Hogan J found it a breach of Article 40.1 to differentiate between children and adults in the application of the rules concerning remission.  [7:  [2013] IEHC 562. Hereinafter Ryan. ] 


Enhanced Remission

Standard remission is a fairly straightforward legal concept, and quite easy to calculate. If a person’s sentence has ended on foot of remission, and s/he is still being held in prison, the person is in unlawful custody. 

It is in the area of enhanced remission that matters become more complicated.  Enhanced remission was a concept introduced by the Prison Rules 2007,[footnoteRef:8] through Rule 59(2). This Rule allows for up to one-third remission for prisoners, ie prisoners may be released at a point after two-thirds of the sentence have been served. Prisoners may therefore be eligible for early release amounting to a period equivalent of between one-quarter and one-third of a sentence. Enhanced remission may only be granted where certain conditions are met. The conditions are essentially that the Minister for Justice and Equality must be satisfied that the prisoner is less likely to reoffend and better able to reintegrate. This decision is to be made by examining certain factors, including the prisoner’s engagement in authorised structured activity.  [8:  SI No 252 of 2007. ] 


Enhanced remission has been on the statute books since 2007, but the extent of its use was most unclear. There was a view that, until 2011, only one prisoner had ever benefitted from it.[footnoteRef:9] There was certainly very limited clarity about how the provisions governing enhanced remission would be applied. It seems there was no publicly available policy document or guidance available, nor any evidence of an application form or a particular process. In light of the importance of the issue of liberty, these were very notable absences in the governance of prisons.  [9:  See comment in Dáil Debates, 23 November 2011. ] 


This position came into sharp relief following the launching of a most eye-catching argument in the High Court during the summer of 2014. The case at issue, Ryan v Governor of Midlands Prison,[footnoteRef:10] transformed this hitherto sleepy end of Irish prison law. The applicant argued that he had engaged in various, structured, authorised in-prison activities and should be entitled to enhanced remission. As he had not received enhanced remission, he claimed to be in unlawful detention. The High Court agreed. The Court held that the then Minister for Justice and Equality had based her refusal largely on deficient information, and that she did not have regard to Mr Ryan’s participation in activities. Mr Ryan was granted an order of release under Article 40 of the Constitution. [10:  In the matter of an enquiry under Article 40.4.2˚of the Constitution of Ireland, 1937, Ryan v Governor of Midlands Prison [2014] IEHC 338. ] 


This judgment then gave rise to a series of cases. Keogh v Governor of Mountjoy Prison[footnoteRef:11] expressed concern about the basis of the judgment in Ryan, but Peart J also noted a lack of procedures concerning how an application was to be made. Hogan J in Farrell v Governor of Portlaoise Prison[footnoteRef:12] followed the original decision in Ryan. To summarise the position following these cases: Ryan and Farrell suggested that participation in an in-prison activity gave rise to an entitlement to enhanced remission.  [11:  [2014] IEHC 402.]  [12:  [2014] IEHC 392. Hereinafter Farrell. ] 


The State appealed the release of Mr Ryan to the Supreme Court. The Court delivered a brief ex tempore judgment[footnoteRef:13] whereby it held that Mr Ryan should not have proceeded by way of an application under Article 40, but should proceed instead by way of judicial review. The order of habeas corpus was revoked. The Court also had some interesting things to say about the appropriateness of the Article 40 procedure in general, which are beyond the scope of this article.   [13:  [2014] IESC 54.] 


In the meantime, the case of McKevitt v Minister for Justice and Equality[footnoteRef:14] was awaiting the Supreme Court decision in Ryan. Mr McKevitt argued that he was entitled to one-third remission on the basis of participation in authorised activities. His application for release by way of an application under Article 40 was refused, and he then obtained leave to challenge the decision to refuse him enhanced remission, through an application for judicial review. When that application came to be heard in December 2014, Kelly J (as he then was) dismissed the claim. The High Court clarified that Rule 59(2), which governs enhanced remission, provided the Minister with discretion to give enhanced remission, and the Minister had to be satisfied that the prisoner was less likely to reoffend and was able to reintegrate. Release could not be automatic.  [14:  [2014] IEHC 442. Hereinafter McKevitt. ] 


Amid what were presumably sighs of relief from the authorities, Kelly J also addressed the question of the approach the Court should adopt when asked to interfere with a decision concerning the refusal of remission. This is of wider and enduring consequence to the current position for applicants for enhanced remission and their advisors. The High Court emphasised the importance of the separation of powers, and concluded that such decisions should not be interfered with unless the evidence established that the power concerned had been exercised in a capricious, arbitrary or unjust manner. This could not be so demonstrated in this case.

The Court of Appeal heard the appeal from this decision and gave judgment on 18 June 2015.[footnoteRef:15] The Court held that enhanced remission is an executive function, and that the exercise of such a power has very serious consequences for the prisoner and the community. In the view of the Court, it was a radical argument to propose that once the Minister was satisfied that a prisoner had successfully engaged with some authorised activity, that Minister should grant the person enhanced remission. This was not logical in the view of the Court. The Court also held that it was lawful for the Minister to consider factors other than the person’s engagement in authorised, structured activity when making the decision. It is also lawful for the Minister to weigh different types of structured activity, depending on the applicant concerned and the activity. Not all structured activities are of equal value, and cannot be treated in the same way by the decision-maker.[footnoteRef:16]   [15:  [2015] IECA 122. ]  [16:  For further in-depth analysis of this decision, see I Bacik, ‘Book Review: Prison Law by Mary Rogan’ (2015) 38(1) DULJ 236–40. ] 


The Court of Appeal has, in the same judgment, also now clarified that that the Minister is entitled to consider evidence from An Garda Síochána and from the prison authorities when making decisions concerning enhanced remission. This is also the position under an amendment to the Prison Rules 2007 made in 2014.[footnoteRef:17] [17:  Prison (Amendment) (No 2) Rules 2014. SI No 385 of 2014. ] 


Perhaps unsurprisingly, the concern and confusion following Ryan was quickly addressed by emergency legislation in the form of the Prison Rules (Amendment) (No 2) of 2014.[footnoteRef:18] This has addressed some of the flaws and vague language of the previous Rule 59(2), but may have given rise to some other intriguing possibilities.  [18:  SI No 385 of 2014. ] 


The revised Rule now states that a prisoner who has engaged in authorised structured activity may apply to the Minister for enhanced remission.[footnoteRef:19] It is for the Minister to decide on the manner and form of the application and the required accompanying documents.[footnoteRef:20] The application for enhanced remission shall not be made earlier than six months prior to the date on which the prisoner would be released should s/he be given the full amount of remission available under Rule 59(2), ie one-third of the sentence.[footnoteRef:21]  [19:  Rule 59(2)(a) of the Prison (Amendment) (No 2) Rules 2014. SI No 385 of 2014.]  [20:  Rule 59(2)(b).]  [21:  Rule 59(2)(c).] 


The Minister must, as soon as practicable after receiving the application, notify the prisoner of outcome of the decision.[footnoteRef:22] This must be in writing.[footnoteRef:23] In order to grant enhanced remission, the Minister must be satisfied that the prisoner is less likely to reoffend and better able to reintegrate into the community.[footnoteRef:24] Where the application is refused, the Minister must provide reasons for the refusal to the prisoner.[footnoteRef:25] The form of those reasons is not provided for. All decisions made under Rule 59(2) must be notified to the Governor of the prison in which the prisoner is serving his or her sentence.[footnoteRef:26]  [22:  Rule 59(2)(d). ]  [23:  Rule 59(2)(e). ]  [24:  Rule 59(2)(d)(i). ]  [25:  Rule 59(2)(d)(ii).]  [26:  Rule 59(2)(e). ] 


The Rule also lays down the factors to which the Minister must have regard when making decisions on enhanced remission. There are nine such factors: 

 (i) the manner and extent to which the prisoner has engaged constructively in authorised structured activity; 
(ii) the manner and extent to which the prisoner has taken steps to address his or her offending behaviour; 
(iii) the nature and gravity of the offence to which the sentence of imprisonment being served by the prisoner relates; 
(iv) the sentence of imprisonment concerned and any recommendations of the Court that imposed that sentence in relation thereto; 
(v) the period of the sentence served by the prisoner; 
(vi) the potential threat to the safety and security of members of the public (including the victim of the offence to which the sentence of imprisonment being served by the prisoner relates) should the prisoner be released from prison; 
(vii) any offence of which the prisoner was convicted before being convicted of the offence to which the sentence of imprisonment being served by him or her relates; 
(viii) the conduct of the prisoner while in custody or during a period of temporary release; 
(ix) any report of, or recommendation made by— 
(I) the Governor of, or person for the time being performing the functions of the Governor in relation to, the prison concerned, 
(II) the Garda Síochána, 
(III) a probation officer, or 
(iv) any other person whom the Minister considers would be of assistance in enabling him or her to make a decision on an application under subparagraph (a).[footnoteRef:27]  [27:  Rule 59(2)(f). ] 


Interestingly, the Rule purports to apply to applications pending at the time the statutory instrument was passed, on 14 August 2014.[footnoteRef:28]  [28:  Rule 59(5). ] 


It is now abundantly clear that mere participation in in-prison programmes will not entitle a person to enhanced remission automatically. It has further been established that not all activities need be viewed equally. The new statutory instrument also makes it clear that it is permissible for the Minister for Justice and Equality to have regard to reports from An Garda Síochána in making a decision whether or not to grant a person enhanced remission. Such regard is also constitutionally sound in the view of the High Court outlined above. The case law on enhanced remission has also now established firmly that the test for challenging such a decision is whether it was capricious, arbitrary or unjust. The combination of statutory intervention and case law has brought some much-needed clarity to this process. 

Documenting the Decision-Making Process, Delegated Powers and Discretion

The glut of cases on enhanced remission since 2014 has also given some further guidance on the exercise of this power. In Callely v Minister for Justice and Equality,[footnoteRef:29] the applicant was sentenced to five months’ imprisonment. He applied for one-third remission and this was refused. The basis for the refusal was that the Minister was not satisfied that the applicant was less likely to reoffend nor that he was better able to integrate into the community, taking into account the nature of the offence. The offence had involved a serious breach of public trust and misuse of public funds. The Court reiterated that there was no entitlement to enhanced remission. The Court also noted that in order for an enhanced remission decision to have been validly made, the Minister must have regard to all of the matters set out in Rule 59(2)(f). In the view of the Court it is not open to the Minister to pick and choose which matters to which the Minister may have regard when making the decision. [29:  [2015] IEHC 485. Hereinafter Callely. ] 


The Court held that: 

unless the Minister’s decision contains evidence of her having had regard to each of the prescribed matters, her decision could not be said to have been made in accordance with the Prison Rules. This must be clear from the face of the decision.[footnoteRef:30] [30:  [2015] IEHC 485, para 75. ] 


The Court found the decision was flawed, as the Minister had examined the engagement with activity and likelihood of reoffending, but the reasons provided showed no examination of the other matters specified in Rule 59(2). 

This case is potentially of considerable importance as it indicates that if it is not clear from the face of the decision that all the matters referred to in Rule 59(2), then that decision is open to challenge. In the case of Callely, the decision was quashed and remitted for further consideration. 

Another matter which was clarified by the Callely case concerned the question of whether it was permissible for the Minister for Justice and Equality to delegate her decision-making powers in the area of temporary release and enhanced remission to Assistant Principal Officers in the Irish Prison Service. Several hundred such decisions, especially regarding temporary release, are taken by these public servants on an annual basis. Callely held that it was constitutionally permissible for the Minister to delegate these powers. In the view of the Court such decisions were not of such intrinsic importance to the community at large that they could only be made by the Minister personally.[footnoteRef:31]  [31:  [2015] IEHC 485, para 115. ] 


More recent cases concerning enhanced remission suggest that the courts are following a more traditionally deferential line concerning decisions taken about prisoners. In McCormack v Minister for Justice,[footnoteRef:32] the High Court reiterated that the Minister’s discretion in this field is a broad one.  [32:  [2015] IECH 578. ] 


Recent Case Law on Standard Remission

In a rare example of judicial analysis of standard remission, the High Court heard the case of O’Shea v Minister for Justice and Equality in October 2015.[footnoteRef:33] In this case, the applicant was in prison for contempt of court. He argued that he should be entitled to standard remission. The Prison Rules[footnoteRef:34] state that remission is not to apply in contempt of court cases, and the Court applied that Rule. An argument that the committal was purely punitive and not coercive was rejected.  [33:  [2015] IEHC 636.]  [34:  Rule 59(3) of the Prison Rules 2007, as amended. ] 


McDermott J, however, provided some more general observations concerning remission. The Court held that the applicant had not established that a prisoner has a substantive right to remission of his sentence. The granting of remission is, in the view of the Court, subject to a very wide discretion. There was no duty on the Minister to provide a remission regime that applies to all prisoners. The exclusion of contempt of court prisoners was reasonable and rational and not based on any unlawful discrimination. The Court further held that Article 14 of the European Convention on Human Rights was not engaged in the decision. This case is notable, as it suggests that there would be no constitutional impediment to abolishing remission altogether.  

Fair Procedures and Decision-Making on Remission

While the recent spate of cases has given far more guidance on the use of enhanced remission than was previously the case, a number of questions arises out of those cases and the accompanying statutory instrument. It is submitted that the matter of the extent to which the requirement for fair procedures applies to such a process is likely to receive more attention in the future. 

The question as to whether there must be any particular procedure followed before enhanced remission is refused was given some consideration by the Court of Appeal in Dalton McKevitt v Minister for Justice and Equality.[footnoteRef:35] There, the applicant argued that fair procedures had not been applied in the process leading up to the Minister’s refusal to grant him enhanced remission. Mr McKevitt complained that he had not been advised by the Irish Prison Service in advance of his application regarding which prison activities would be preferred in the decision-making process. The Court was not convinced by this argument, finding that the Prison Rules themselves made clear the types of factors which would be taken into account in making the decision. In the view of the Court, the prisoner should well have known the kinds of activities which would help in his application. It was not credible to believe, as the applicant had argued, that carrying out cleaning duties would be enough.  [35:  [2015] IEHC 499.] 


The case of Doody v Governor of Wheatfield Prison[footnoteRef:36] examined the duty to give reasons for the refusal of an application for enhanced remission. The Court considered that after Mallak v Minister for Justice, Equality and Law Reform,[footnoteRef:37] the situations in which no reasons for a decision may be given must now be exceedingly rare. The Court noted that reasons had been given in response to Mr Doody’s application. These were: the nature and gravity of the offence, and the threat of the prisoner to the public on release. The applicant complained that the reason proffered regarding the threat to the public had no basis, or at least no basis made known to him, and if it was grounded on a Garda report, then he should see that report. The Court accepted the Minister’s explanation that she could not reveal the report as it was confidential. In the view of the Court, the Minister was entitled as a matter of policy not to disclose the information in the public interest and the Court could not intervene.  [36:  [2015] IEHC 137. Hereinafter Doody. ]  [37:  [2012] IESC 59; [2013] 1 ILRM 73. Hereinafter Mallak. ] 


If Doody is anything to go by, the courts seem to be shaping up to impose a very modest duty in fair procedures in the area of remission. It is submitted that there are likely to be more cases on the fairness of the procedures applied when an application for enhanced remission is refused. When a prisoner is refused early release on the basis of reports by, for example, a psychologist, or a prison governor, the prisoner will very understandably wish to see the reasons given as to why s/he is not considered suitable for release. The question also arises as to the extent to which a prisoner may challenge such evidence, or, indeed, call evidence on his or her own behalf. As in Mallak, in circumstances where a prisoner who is unsuccessful in his or her application wishes to make another application at a later stage, how can that prisoner do so without being aware of the basis for the refusal and amend his or her behaviour and activities accordingly? 

The case law on the related matter of applications for temporary release does not give much support to an argument that there is an extensive duty to provide fair procedures in decision-making processes concerning release. It is clear that when temporary release is being revoked, a prisoner is entitled to be heard, albeit informally.[footnoteRef:38] When an application for temporary release is being denied, no such duty arises.[footnoteRef:39]  [38:  See, for example, The State (Murphy) v Kielt [1984] IR 458; Sherlock v Governor of Midlands Prison [1991] 1 IR 451; Dowling v Minister for Justice [2003] 2 IR 353; Rock v Governor of Arbour Hill [2015] IEHC 45. See further Rogan, Prison Law (Bloomsbury Professional 2014) ch 4. ]  [39:  The case law on the extent of the application of the principles of natural and constitutional justice in this domain is somewhat unclear. There appears to be a duty to give reasons for a refusal, but no other requirements have been imposed upon the decision-maker. Kinahan v Minister for Justice and Law Reform [2001] 4 IR 454; McAlister v Minister for Justice (11 April 2002) High Court, Finnegan J. ] 


While that is so, it is submitted that when something as fundamental as a liberty interest is at issue, some basic procedure whereby the prisoner can be heard and contest adverse reports is required. Support for this view can be found in McM v Manager of Trinity House,[footnoteRef:40] which concerned the detention of a child. The Supreme Court held that a case conference must be held when decisions concerning transfer were made on the basis of the behaviour of a detained child, with an opportunity for input to be given to all the relevant officials and professionals.[footnoteRef:41]  [40:  [1995] 1 IR 595. ]  [41:  The case considered it was unnecessary to involve the child, a finding which is likely not to be followed today. ] 


Regarding the use of reports adverse to an applicant for enhanced remission, the Irish courts have, thus far, been confined to an examination of whether or not a prisoner is entitled to receive a Garda report created in response to an application for enhanced remission, and has refused an application to see such a report. It is likely that the requirements of procedural fairness in the context of applications for enhanced remission will be revisited by the courts, particularly where reports other than those created by the Gardaí are at issue. 

Another assessment of the requirements of procedural fairness came in a High Court decision reported in March 2017. The applicant in O’Brien v The Minister for Justice and Equality and the Irish Prison Service[footnoteRef:42] launched a wide-ranging attack on the refusal of his application for enhanced remission.  The applicant was serving a sentence for a sexual offence and had attended a treatment programme which resulted in his being assessed as a ‘low to medium’ risk of re-offending. There was evidence before the court that the usual rating in such a case was ‘medium to high’. The Irish Prison Service’s response to the application acknowledged his participation in authorised structured activities, but stated the Minister was not satisfied that he was less likely to reoffend and be better able to re-integrate into the community. [42:  [2017] IEHC 199. ] 


The applicant argued that the Minister had fettered her discretion by applying a blanket-refusal policy, whereby those convicted of sex offences were, in practice, never granted enhanced remission. This was rejected on the part of the Minister. The Court held that there was, instead, a series of independent, consistent decisions in which the Minister had separately concluded that remission should not apply. The nature and gravity of the offences at issue was one factor in that decision. The Court considered that proper and good reasons for the rejection had been given to the applicant. 

The applicant also argued that the decision-maker had, in fact, had a conversation with him in person which indicated that the application was unlikely to be successful. Interestingly, the Court accepted that the conversation was not about the applicant’s case, but was, instead, a general discussion wherein the decision-maker stated that he was not aware of a person convicted of a sexual offence having previously made a successful application. In what seems to be the absence of detailed information concerning the rates of refusal broken down by type of offence, this in itself is a revealing piece of information. The Court rejected the characterisation of the conversation as indicating the matter had been pre-determined. 

The Court also examined whether the Minister’s reasons were too terse. The Court’s assessment of the extent of the reasons given is of wider application as the cases indicate there is a fairly repetitive formula evident on the part of decision-makers.[footnoteRef:43] The statement of reasons refers to the test for the grant of enhanced remission and states the factors examined, such as the nature and gravity of the offence. These do not seem to be tailored specifically to the particular circumstances of the applicant. For example, a precise reference to the assessed level of risk was not made in O’Brien’s case. In examining the duty to give reasons as interpreted by McEnerney v Commissioner of An Garda Síochána,[footnoteRef:44] the High Court considered that the duty to give reasons was not as ‘burdensomely rigorous’[footnoteRef:45] as counsel for the applicant had contended. It was not necessary, in the view of the Court, for the decision-maker to engage with every aspect of an application for enhanced remission in exhaustive detail. There is no need to provide ‘a comprehensive compendium of answers to each aspect of every point raised’.[footnoteRef:46] What was provided was sufficient. The Court went further, saying that, if there was a certain sense in which the response was somewhat standardised, this was to be expected. Similar reasons would apply in many cases, perhaps even the majority of them, in the view of the Court, and ‘consistency in messaging can be compatible with individualised decision-making’.[footnoteRef:47] [43:  By way of example, the reasons given in O’Brien were as follows: ‘The Minister, having considered your application for enhanced remission, including material supplied in support of the application and the matters outlined above, has decided to refuse your application. Whilst it is acknowledged that you have engaged in some authorised structured activity, the Minister, having had regard to the extent to which you have taken steps to address your offending behaviour, the nature and gravity of your offence to which the sentence of imprisonment relates and the potential threat to the safety and security of members of the public, is not satisfied that you are less likely to re-offend and are better able to re-integrate into the community’, para 1.  ]  [44:  [2016] IESC 66. ]  [45:  [2017] IEHC 199, para 7. ]  [46:  [2017] IEHC 199, para 9. ]  [47:  [2017] IEHC 199, para 10.] 


It is submitted that this decision sets quite a low benchmark for the extent of reasons which must be given to applicants for enhanced remission. Preparing for release is an individualised process, with the causes of offending rooted in the particular circumstances of the prisoner’s life. An assessment of that person’s ability to reintegrate must also involve a close assessment of that individual’s progress. It cannot be enough to permit a recitation of the test for denial of enhanced remission and the factors as stated in Rule 59(2). A general statement of the factors will not assist a person in deciding on whether or not to apply for a different type of programme, for example. Permitting this kind of approach also gives rise to the risk that any practice or unwritten policy which disfavoured particular types of offences or other characteristics can go unreviewed by the courts. Further engagement with the requirements of natural and constitutional justice on the part of the courts is necessary to provide guidance to decision-makers and those making applications for enhanced remission concerning the extent of the duty to give reasons and the related question of the basis for those reasons. 

The Availability of Activities and Enhanced Remission

The decision to grant enhanced remission is predicated on a prisoner’s engagement with authorised and structured activities in prison. Another question which is likely to be given further consideration in the future is that of the approach to be taken in circumstances where courses which are particularly relevant to the prisoner, or which are viewed most favourably in terms of bringing down a prisoner’s level of risk, are not available. 

This matter was dealt with briefly by the High Court in Dalton McKevitt v Minister for Justice and Equality.[footnoteRef:48] There, the application was ruled out of time, but the Court examined an argument that the applicant could not engage in certain structured activities because they were not available on the particular landing in the prison on which he wished to remain while serving his sentence.  The Court found no evidence of a request being made by the applicant for additional services or for these having been refused. The application was rejected. [48:  [2015] IEHC 499. ] 


While there can be no right to serve a sentence in a particular prison or part of a prison of a prisoner’s choice, there is a much broader principle at issue here which was not explored by the Court in Dalton McKevitt. The European Court of Human Rights in the case of James, Wells and Lee v United Kingdom[footnoteRef:49] examined the situation of prisoners who were serving sentences of indeterminate duration. Such sentences were an innovation of the Criminal Justice Act 2003 in England and Wales and involved a person being given a sentence of no fixed length, but having to serve a tariff or minimum term before which s/he could be considered for release by the Parole Board.  The sentences meant that a person serving such a sentence could only be released when s/he had demonstrated a reduction in their levels of risk. Prisoners could only achieve this in practice where they completed courses to address their offending. The applicants argued that such courses were not available to them. In the view of the Court, once the tariffs of the prisoners expired and until steps were taken to progress them through the prison system with a view to providing them with access to appropriate courses for rehabilitation, their detention was unlawful as it was arbitrary.  [49:  Application nos 25119/09, 57715/09 and 57877/09, 18 September 2012. ] 


It is likely that the question of the extent to which rehabilitative courses must be made available to prisoners, especially in circumstances where their liberty may depend upon them, will become more pressing. Van Zyl Smit and Snacken[footnoteRef:50] describe the increased focus on rehabilitation as a goal of penal policy in Europe under the European Convention on Human Rights. They note that the European Court of Human Rights is developing a set of principles which require Council of Europe states to promote the rehabilitation of prisoners. This has been given further prominence in light of the emphasis within the Vinter v United Kingdom decision concerning whole-life orders on the ‘right to hope’ and the importance of reviewing long prison sentences to assess if the prisoner should be released.[footnoteRef:51] As van Zyl Smit, Weatherby and Creighton have noted,[footnoteRef:52] punishment remains one purpose of imprisonment, but the emphasis in European penal policy is now on rehabilitation, especially in the case of long sentences. This focus is also evident from the Council of Europe’s ‘soft law’ instruments. For example, individualised sentence planning is promoted in the Committee of Ministers Recommendation Rec (2003)23 of 9 October 2003. This recommendation prioritises the principle of progression, and specifies that comprehensive sentence plans should be developed for each individual prisoner, which should include a risk and needs assessment to inform a systematic approach to the prisoner’s participation in work, education, training and other activities. [50:  D van Zyl Smit and S Snacken, Principles of European Prison Law and Policy (Oxford University Press 2009). ]  [51:  App nos 66069/09, 130/10 and 3896/10 (ECHR, 9 July 2013). See further D van Zyl Smit, P Weatherby, and S Creighton, ‘Whole Life Sentences and the Tide of European Human Rights Jurisprudence: What Is to Be Done?’ (2014) 14(1) Human Rights Law Review 59. Though see some resistance to an expansive interpretation of Vinter in Hutchinson v United Kingdom GC App No 57592/08, 17 January 2017. ]  [52:  D van Zyl Smit, P Weatherby, and S Creighton, ‘Whole Life Sentences and the Tide of European Human Rights Jurisprudence: What Is to Be Done?’ (2014) 14(1) Human Rights Law Review 59. ] 

	
An Irish court has yet to engage directly with these emerging principles of European prison law. It would be highly interesting were an Irish court to grapple with a situation where a person needs to engage in a specific kind of programme to address their risk of offending, and no such programme is afforded to them. The High Court has already characterised enhanced remission as ‘an increased incentive to rehabilitate’.[footnoteRef:53] It remains to be seen how a court would consider a refusal to grant an applicant enhanced remission in such circumstances.  In this respect, it is notable that an argument was made by an applicant in Drew v Director of Public Prosecutions that blameworthy prosecutorial delay was giving rise to prejudice to him, including the reduction or elimination of the possibility of obtaining enhanced remission on a sentence he was then serving. The Court considered that any such prejudice could be considered at the sentencing stage.[footnoteRef:54] Creative arguments about the connection between the effects of decisions relating to enhanced remission and their effect on liberty are already being made in Irish courts. [53:  Doyle v Minister for Justice and others [2015] IEHC 728. This case concerned a challenge to the constitutionality of s 27C of the Firearms Act 1964. ]  [54:  Drew v Director of Public Prosecutions [2016] IEHC 144. ] 


Procedural Fairness and Decisions on Access to Rehabilitative Programmes

The possibility of enhanced remission brings the ability to access rehabilitative programmes into sharp relief. The decision on enhanced remission has, at its heart, the question of whether or not a person has reduced his or her likelihood of reoffending, and the prospects of reintegration. Participation in rehabilitative programmes is central to demonstrating those characteristics. In those circumstances, it could be argued that decisions to deny access to such programmes, or which affect a person’s participation in them, such as transfers to prisons where particular programmes are not available, require some level of fairness in the processes giving rise to such decisions. 

Parallels can be drawn in this context with case law on procedural fairness in decision-making which affects liberty interests in other ways, such as security categorisation. Case law from England and Wales indicates that, where a liberty interest is at stake, the rules of procedural fairness must apply. In cases concerning the transfer of a prisoner from one security categorisation to another, which has a knock-on effect on that person’s prospects of release, it has been held consistently that a person must receive the ‘gist’ or general outline of reports submitted to the body responsible for deciding on categorisation.[footnoteRef:55]  These cases, of course, do not directly concern remission, and the release processes under the law of England and Wales are both quite different from those applicable in Ireland, and subject to a well-developed set of cases on procedural fairness on decisions concerning release, usually involving considerations of risk. The decisions on procedural fairness in other contexts nonetheless remain instructive as they demonstrate that where a liberty interest is at issue, and the possibility of release is affected, basic protections of procedural fairness apply.  [55:  R v Home Secretary ex parte Duggan [1994] 3 Al ER 277; (1993) Times Law Reports 1; R v Secretary of State for the Home Department ex parte McAvoy [1998] 1 WLR 790; R(Ali) v Director of High Security [2009] EWHC 1732; Abdullah v Secretary of State for Justice [2011] EWHC 3212. ] 


The extent of the duty to act fairly when making decisions which have an indirect effect on a person’s liberty interest was given extensive consideration by the Court of Appeal for England and Wales in L, R (on the application of) v West London Mental Health NHS Trust.[footnoteRef:56] This case concerned a patient who was the subject of an order for transfer to a mental-health facility with a higher security classification than the one in which the patient was previously detained. The Court held that in such circumstances, absent urgency or a clinical reason precluding notification, or some other reason such as the exposure of other patients or staff to the risk of harm, the ‘gist’ of the letter sent by the outgoing hospital as well as the assessment by the clinician should be provided to the patient and/or his or her representative. This was considered to be a requirement of procedural fairness. This issue is likely to give rise to judicial analysis in Ireland in the future.  [56:  [2014] EWCA Civ 47; [2014] 1 WLR 3103. ] 



Conclusion

Although the plethora of cases on enhanced remission since the summer of 2014 has, eventually, given rise to some much-needed establishment of principle in this area of prison law, the emerging case law and statutory instrument have given rise to further questions and uncertainties, particularly concerning fair procedures and the provision of rehabilitative programmes. 

The question of procedural fairness in the decision-making process is not a matter which should concern only lawyers. Procedural fairness is not only a key component of the rule of law, it is also a critical element of the safe and orderly running of prisons, and indeed to the criminal justice system as a whole.[footnoteRef:57] Liebling and Crewe write: ‘the prison is a sui generis institution, uniquely liable to abuses and distortion of power’.[footnoteRef:58] The particular power relationships within prison mean that feelings of being treated fairly (which does not inevitably imply achieving the desired result)[footnoteRef:59] are especially important for good governance. Indeed, prison riots have been attributed to feelings of a lack of justice.[footnoteRef:60] With the legitimacy of penal power so closely tied to procedural fairness, making sure that fair procedures are followed when dealing with the fundamental matter of liberty becomes even more important. It is of note that Donnelly J in Attorney General v Ali Charaf Damache noted that the increased number of cases on enhanced remission has meant that ‘the prospect of effective review and early release for sentenced prisoners has been improved further’.[footnoteRef:61] Though obiter, this statement from Donnelly J would seem to require a considered and reasoned approach on the part of decision-makers.    [57:  TR Tyler and YJ Huo, Trust in the Law: Encouraging Public Cooperation with the Police and Courts (Russell Sage Foundation Publications 2002).]  [58:  A Liebling and B Crewe, ‘Prisons Beyond the New Penology: The Shifting Moral Foundations of Prison Management’ in R Sparks and R Simon (eds), The Sage Handbook of Punishment and Society (Sage Publications 2013) 283–307, 263. ]  [59:  S Hulley, A Liebling and B Crewe, ‘Respect in Prisons: Prisoners’ Experiences of Respect in Public and Private Sector Prisons’ (2012) 12 Criminology and Criminal Justice 3–23.]  [60:  Prison Disturbances 1990, Cmnd 1456 (HMSO 1991). ]  [61:  [2015] IEHC 339, para 9.3.19.] 


Another practical implication of the decisions reviewed above concerning enhanced remission will concern the resources dedicated to rehabilitative programmes. Once a link has been established between engagement in programmes and activities and the possibility of release, pressure will inevitably come on prison authorities to provide more access to such programmes and, perhaps, more tailored forms of treatment. As Bacik notes, the greater clarity provided by the new Rule 59(2) may, in fact, mean that ‘decision-making practice on remission appears ripe for future legal challenge – and perhaps for further statutory reform’.[footnoteRef:62]  [62:  I Bacik, ‘Book Review: Prison Law by Mary Rogan’ (2015) 38(1) DULJ 236–40, 240. ] 


A further practical effect of the increased clarity brought about by the revised Rule 59(2) has been the provision of information on the numbers of applications for enhanced remission which have been granted. Information about the numbers of applications for enhanced remission was not available prior to 2014. In that year, the Irish Prison Service introduced a database to track the number of applications and decisions. This information discloses that the number of grants of enhanced remission was 25 in 2014, 181 in 2015, 138 in 2016 and 25 up to 27 March 2017. This information, provided in response to a parliamentary question, does not provide more detailed information on the amount of enhanced remissions granted, nor the number of applications made which were denied.[footnoteRef:63]  [63:  Written answers, Dáil Debates, vol 945(1) 15857/17, 30 March 2017. ] 


Its mixture of the right to liberty, fair procedures, and the challenges faced in supporting prisoners to lead law-abiding lives will ensure that prison law continues to give rise to fascinating questions about the separation of powers and the defence of constitutional values in places where those values can be the most difficult to defend. 
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