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SUMMARY

In today’s increasingly global village, facilitated by the widespread availability of
telecommunications, air, rail and road links, it is easy to make the assumption,
particularly in multistate entities such as the United States of America and the
European Union, that, from north to south and east to west, the provisions of
substantive law would remain unchanged, unified and homogenous across those

entities. The reality of today’s global village is, however, very different.

The reality is that the world is, and these multistate entities are, in fact a collection
and assemblage of individual states, federal states and semi-sovereign, quasi-federal,
entities each with a particular governing regime subject to particular state interests
and public policy considerations. As such, it is necessary to revert to public
international law to delineate the reach of each individual entity in the context of their
governing competence. The traditional understanding of multistate interaction is that
the reach of state governance ends at state boundaries, borders and fringes where the

effective control of physical territory ends.

However, it is at the fringes of state authority, in a physical, factual and legal sense,
where the limits of traditional state laws are tested, particularly in the context of
interactions between the traditional laws of multiple states. It is at the fringes, legally
and conceptually, where a distinct body of law, private international law, attempts to
govern, domestically, instances of multistate interaction and their implications
towards questions of jurisdiction, choice of applicable law and recognition of foreign

judgments.

This thesis aims to consider questions of applicable law in the context of multistate
torts and other non-contractual obligations across a number of states and jurisdictions;
The United States of America, The European Union, Australia, The United Kingdom,
Canada, Ireland. More practically, this thesis aims to consider the relative state of
rule-driven regimes versus approach-based ones and their role going forward with the
view that approach-based regimes have been proven flawed, stagnant and in need of

reform.



In pursuit of that aim, this thesis will set out, in Chapter 1, a brief introduction to
private international law and choice of law for torts, in particular. It will set out a
statement and brief discussion of the competing choice of law ideologies to be
considered in detail throughout this thesis. It will outline, in brief, the ultimate
hypothesis of this thesis. Additionally, it will identify the typical characteristics and
sample tort fact patterns that attract attention from a private international law

perspective and will be considered throughout this thesis.

Chapter 2 will focus, in extensive detail, on choice of law for torts in the United
States of America. It will consider the development, evolution, rise and fall of various
competing approaches and rule-driven regimes and their present state in that
jurisdiction. It will additionally consider, in detail, the substance of the competing
approaches and rule-driven regimes with the aim of identifying and elaborating on

particular aspects therein.

Chapter 3 will consider similar issues in the other, mentioned, common law regimes;
Australia, The United Kingdom, Ireland and Canada. It will consider the present
position with respect to choice of law for torts and consider distinguishing aspects of

those regimes again with aim of elaborating on particular aspects.

Chapter 4, finally, will consider, in detail, the European position with respect to
choice of law for torts and non-contractual obligations. It will consider the position in
light of preceding submissions and attempt to identify areas of similarity or concern in

a regime that has yet to be tested in the European Court of Justice.
Ultimately, this thesis aims to consider the overall position with respect to choice of
law for torts while individually considering the constituent components in arriving at

an overall assessment in the wider, global, context.

The law is stated as of 2 August 2012.
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INTRODUCTION

It is important, at the very beginning of this thesis, to identify to component elements
of private international law and to distinguish them. Questions of jurisdiction, choice
of law and the enforcement of judgments are the three constituent elements of private
international law. This thesis aims to consider only the issue of choice of law. This
thesis aims to consider that issue in the context of interstate torts and other non-
contractual obligations by examining the competing approaches of multiple

competing regulatory regimes and ideologies.

This chapter will set out a brief introduction to private international law and choice of
law in torts, in particular. It will set out a statement and brief discussion of the
competing choice of law ideologies to be considered in detail throughout this thesis. It
will outline, in brief, the ultimate hypothesis of this thesis. Additionally, it will
identify the typical characteristics and sample tort fact patterns that attract attention
from a private international law perspective. It will also, through identifying the
competing, global, approaches to choice of law in tort, set out the structure of this

thesis.

1.1 INTRODUCTION TO PRIVATE INTERNATIONAL LAW

The existence of private international law, otherwise known as the conflict of laws, is
rooted in existence of individual countries and their individual, unique, legal systems.
Moreso, it is the need to facilitate interaction between individual states and legal

regimes that creates, in simple terms, the need for private international law.

Conflict of laws, or private international law, provides rules for dealing with cases
which contain a foreign element - where some aspect of the case has connections with
a country other than that of the forum. More precisely, private international law can
be described as a body of domestic law charged with determining the appropriate
court in which an action ought be heard, the appropriate law to be applied by the
designated court and, in separate proceedings, the enforcement of a foreign judgment

within the territorial boundaries of a state. In any particular case rules of private



international law may require that the rights and liabilities of the parties be decided,

not by the law of the forum, the /ex fori, but by another country's law.

As such, it is important to stress that private international law is relevant only where
there exists a cross border element in a relationship. Further, it is important to identify
the distinction between public international law and private international law. The
former aims to govern the relationship between sovereign entities and is, purportedly,
universal and homogenous in nature amongst sovereign entities whereas the latter
aims to govern the relationship between private entities and is also unique to each
state. This is to say that every country, in theory, has a private international law

regime unique in nature.

This thesis, as already identified, aims to consider the question of applicable law in
torts. However, it is important identify that this thesis is not limited to the voluntary
selection of an applicable law by a party, or the parties, in a legal relationship. Rather,

this thesis considers the issue of applicable law in its totality.

1.1.1 Concept of Tort

Given that this thesis aims to consider the private international law issue of choice of
law in the context of torts, it becomes essential to consider the general meaning and
understanding of tort and its relationship with private international law. From the
outset it is important to note that attempting to arrive at a clear and concise definition
for a tort can be difficult. The word “tort” traces its origins to the Latin word “fortus”
which carries the meaning “twisted” or “wrung”. Over time, particularly in the
English form, “wrung” became “wrong” and in the legal context “tort” vanished from

the normal lexicon and assumed the technical meaning it carries today.

While it can be said that there is a generally accepted view of the concept of tortious
liability and what a tort actually is, it cannot be said that there is a universally agreed
or accepted definition of precisely what a tort is. When viewed purely from a common
law perspective it might be asserted that a tort could be understood as a civil wrong
for which there is a general remedy in damages. More expansively, it might be

asserted that a tort is a breach of a civil duty between private individuals or parties

2



that generates a civil cause of action between the parties. Similar and varied
formulations have been repeatedly offered by leading historical scholars in the field of

tort law:

An act or omission, not a mere breach of contract, and producing injury to
another, in the absence of any existing lawful relation of which such act or

g0 . o] 1
omission is a natural outgrowth or incident.

Tortious liability arises from the breach of fiduciary primarily fixed by the
laws; such duty is toward persons generally, and its reach is redressible by an

action for unliquidated damages.”

A civil wrong for which the remedy is a common law action for unliquidated
damages, and which is not exclusively the breach of a contract or the breach of

a trust or other merely equitable obligation.3

However, attempts to positively define a tort as a simple “wrong” cannot be entirely
successful as it assumes that a harmful event must have occurred for a cause of action
to arise. What then of the interlocutory action in tort? Must parties actually suffer
before the law is available to them for their protection? Additionally, attempts to
negatively define a tort are similarly unsatisfactory. While it can be accepted, at
common law, that a tort is not a crime nor does one arise as a direct result of a
contractual relationship, it is submitted that the suggestion that a negative definition

of tort is acceptable is, instead, unacceptable:

Never did a name so obstruct a true understanding of the thing. To such plight

has it brought us that a favourite mode of defining a tort is to declare merely

1 Cooke, A Proposed New Definition of a Tort (1899) 12 Harv L.Rev 335, 336
* Winfield, Province of the Law of Tort (1931) 32

3 Salmond, Law of Torts (10" ed. 1945)



that it is not a contract. As if a man were to define chemistry by pointing out

that it is not physics or mathematics.”

However, it cannot be said that there is universal consistency with respect to this
objection. The European scheme of harmonised regulation, following the adoption of
the Rome II Regulation,’ is premised on the idea that a tort is but one of a range of
categories of liability under the wider, negative, concept of non-contractual
obligations. Indeed, even within the “harmonised” framework of the Rome II
Regulation there is uncertainty and ambiguity surrounding the concept of tort for
European purposes. Aside from, and in addition to, the difficulty touched on above,
the European private international law regime introduces ambiguity originating from
the equally authentic and authoritative language versions of the Rome II Regulation

that exist. Set out immediately below is an indicative example:

French: Faits Dommageables - Harmful Act
German: Unerlaubte Handlungen - Unlawful Act
Italian: Illeciti - Illegal Act
Spanish: Hechos Dafiosos - Harmful Act

Nevertheless, while an acceptable definition of a tort may be difficult to arrive at it is
certainly easier to identify function of tort law. Identified insightfully by Professor
Binchy and Judge McMabhon, tort law emerged from the growth in social activity and

contact between persons and purportedly serves to balance the interests of parties.

Since human beings are social animals they pursue their interests in a social
context. Inevitably, this pursuit brings them into contact and into conflict with
other persons pursuing their interests. This contact and conflict, of course, is

not a new social phenomenon, but in the past century and a half, because of

i Wigmore, Select Cases on the Law of Torts (1912) 1

> Regulation EC No. 864/2007 on the law applicable to non-contractual obligations
(Rome II)



increased urbanisation, growth in population, greater and more sophisticated
technology and a deeper sensitivity, interpersonal conflicts have increased in
numbers and have become more complex in nature. As a result these conflicts

now require more careful and more frequent resolution.®
Further that:

In any society, it is inevitable that these interests, to conflict. In cases of
conflict, cultures that we choose to call primitive determined who should
prevail with sword and club; and there is recent melancholy evidence that the
law of the jungle is not yet departed from the affairs of the nations. But in a
civilised community, it is the law which is called upon to act as arbiter. The
administration of the law becomes a process of weighing the interests for
which the plaintiff demands protection against the defendant's claim to
untrammelled freedom in the furtherance of the defendant's desires, together
with the importance of those desires themselves. When the interest of the
public is thrown into the scales and allowed to swing the balance for or against
the plaintiff, the result is a form of social engineering. A decision maker might
deliberately seek to use the law as an instrument to promote the greatest
happiness of the greatest number, or instead might give greater emphasis to
protecting certain types of interests of individuals as fundamental entitlements
central to an integrity of person that the law upholds above all else. This
process of weighing the interests is by no means peculiar to the law supports,
but it has been carried to its greatest lengths and has received its most general

conscious recognition in this field.’

It is the objective of balancing party interests that must, ultimately, come to the fore in
the judicial mind in any substantive adjudication. However, it must also come to the

fore in the subject matter of this thesis: The Choice of Law in Torts.

® McMahon & Binchy, Law of Torts (Butterworths 3"ed. 2000), 1

7 ibid at 2:; Keeton, Dobbs, Keeton, Owen, Prosser and Keeton on Torts (5th ed. 2000)
16 - 17



1.1.2 Choice of Law

Operating as the second element, or stage, in private international law questions that
must be dealt with by a court considering cases involving foreign elements, choice of

law has been described as:
One of the most vexed questions in conflict of laws.®

The aim rules and principles governing choice of law is simply to determine the most
appropriate law to determine the fact pattern at hand. It is, however, the identification
and weighing of indicia of appropriateness that vexes the mind, muddies the water

and has caused choice of law to be additionally labelled as:
One of the most baffling subjects of legal science.’

There are many reasons for difficulties to be encountered in understanding choice of
law and further still, making reasoned choices on the basis of the principles
discovered. One reason arises from the connecting factors to a fact pattern that lead a
court to determine that the action contains a foreign element, further still the
relevance and relative importance of those connecting factors once identified. The
typical connecting factors include: domicile; habitual residence; ordinary residence;
nationality of the parties; temporary presence in a jurisdiction; the place where the

event giving rise to the damage occurs; the place where the damage is suffered.

Another reason for difficulty is that the forum might recognise multiple tortious issues
within the primary action with the law of the connected countries differing as to the
substantive provisions under the headings of the issues identified. For example, issues
of damages, capacity, burdens of proof. Should all these issues be determined by one,

singular, law?

= Chaplin v. Boys [1971] AC 356 per Lord Denning

? Cardozo, The Paradoxes of Legal Science (1928) 67



Further still, difficulties may arise where a forum court might be directed, by
operation of its choice of law rules, to consider imposing liability where it is alien to
the forum court. How should a forum proceed? Should it defer to the interest of the
foreign law in imposing liability to the detriment of the forum’s policy decision not to
impose liability? Is a forum court mandated to act contrary to its domestic policy
objectives? Should the competing interests of the affected states be weighed in

addition to, or in place of, individual party interest or expectation?

Further still, in complex cross border situations, where the originating event and place
of actual damage do not coincide or when either the choice of law rule or the
substantive rule refers to the place where the tort occurred as opposed to the more
specific variations, the multiplicity of connecting factors and impacted interests
presents particular difficulties. A typical modern example of this situation might be
the electronic publication of potentially defamatory content through the internet or

broadcast media.

With the ever-increasing internationalisation of daily life the difficulties expressed
above have become, and will continue to become, of greater concern to ordinary
individuals, politicians and judges alike. Described prophetically by Morris in the

following terms:

Just as the law of contract responded to the pressures of international trade in
the nineteenth century, so in the twentieth century the law of torts has
responded to the pressures of the technological revolution as applied to the
manufacture and distribution of products and to the means of transport and
communications. Most of these pressures operate regardless of national or
other frontiers. Dangerous drugs can cause babies to be born without arms or
legs thousands of miles from the laboratory where the drugs were made.
Unfair competition is no longer confined to a single country. Every year
English motor-cars visit the continent of Europe in their thousands; accidents
occur; people are injured or killed. English television aerials receive programs
from continental Europe, and even (with the aid of satellites in space) from

America and Australia; private reputations sometimes suffer. For all these

7



reasons, the conflict of laws can no longer rest content with solutions designed

for nineteenth-century conditions.'’

1.1:3 Function of Choice of Law Rules

Apart from the theoretical complications of reconciling the competing elements above
and the ideologies to be touched on below, it is important to consider the real function
and rationale of choice of law rules. Inherent in arriving at a determination as to the
appropriateness of an applicable law option is the requirement that at some stage in
the process, be it express or not, some form of policy selection must be engaged in by
a forum court. That forum court must address function interests, party interests,
systemic interests and forum governmental interests in attempting to determine which
party, or which choice of law, emerges. However, in engaging in a policy selection
the forum must invariably attach value to and weigh the competing factors. Further
still, its decision is coloured by those values and priorities. These realities are not

unexpected.

As such, it might be argued the one particular function of choice of law rules is to
provide justification for a desired selection of applicable law. More than simply
providing justification for a selection, it might be further argued that an aim of choice
of law rules is to impart reason to the decision made, to legitimise the selection of one

law over the other."!

However, given the above it is suggested that Judge Cardozo’s following words ought

ring loudly in the ears of any court engaging in a choice of law process:

' Morris, The Conflict of Laws (3" ed., 1984) 301

' Reed, The Anglo-American Revolution in Tort Choice of Law Principles: Paradigm
Shift or Pandora’s Box? (2001) 18 Arizona Journal of International and Comparative

Law 867, 869



We are not so provincial as to say that every solution of a problem is wrong

because we deal with it otherwise at home.'?

In addition to the cynical perception of the role and function of choice of law rules
expressed above, there are a number of alternative functions that might be argued and
advanced instead. It is no coincidence that these functions mirror the competing

ideologies that are the subject of this thesis.

Might the function choice of law rules be a very simple one — the selection of the best
law in a given fact pattern? While an admirable aim, in an interstate, multi-
jurisdiction, environment it becomes virtually impossible for a forum court to make
an impartial and objective determination as to which law is the best law without
guidance. Guidance, were it available to a forum court, might pre-dispose it to
determining the “better” according to criteria other than what is appropriate in a given
fact pattern. Where guidance is not offered, a court is free to label any decision is
makes as the “better law” and yields uncertainty and unpredictability in the eyes of

parties.

It might also be argued that another potential function of choice of law rules is to
bring private international law closer to the realm of public international law through
the advancement of comity between nations as an underpinning ideal. It must,
however, be suggested that choice of law is the wrong limb of private international
law to suggest as advancing the alignment of public and private international law. It is
suggested that this is better achieved through a strict regime with respect to the

recognition and enforcement of foreign judgements.

A third potential function of choice of law rules is to advance the governmental, or
state, interests connected with the determination of an action through a consideration
of the potential impacts on state policy goals and objectives. In the context of an
exercise in interest analysis premised on the advancement of state interest is it

inevitable that the interests of the parties, those whose interests are purportedly

12 Loucks v. Standard Oil Company of New York (1918) 120 NE 198, 201



balanced and protected by the substantive tort rules, stand a great risk of falling away
against the weight of state, collective, interests. Should a forum even attempt to divine

the policy objectives underpinning a foreign law it is faced with applying?

A further potential function might be the unwavering advancement of party legitimate
expectation. In this regard it must not be forgotten that tort law is inherently private
law concerned with the determination and assessment of liability between private
individuals where there is a civil, private, duty owed between those private
individuals. Should state, public, interest weigh in a court’s mind or should the court
focus primarily on the parties? Against this is must be recognised that there is
invariably an element of public interest in the regulation and deterrence of certain
kinds of conduct but should that public interest be the primary factor when a court is

engaged in a choice of law process as opposed to the typical substantive analysis?

In the European context it might be argued that a further function of private
international law generally, and choice of law rules in particular, is to advance the
systemic interests of certainty and predictability as functional considerations rather

than substantive systemic interests.

Finally, might it be the function of choice of law rules to singularly advance the

interests of the forum through the selection and application of the /ex fori only?

Against the lure of systemic predictability it must be questioned whether justice is
served by the mechanistic implementation and application of a rule-driven regime?
Should flexibility in the interests of individual justice be at the core of a modern
choice of law regime? If so, which of the competing functions/ideologies best serves

this — one, another, all?

1.2 JURISDICTIONS CHOSEN FOR CONSIDERATION

This thesis aims to consider the choice of law in torts by tracing the development of
modern choice of law doctrine, first, in the most prolific incubator for private
international law scholarship and judicial pronouncement — the United States of

America. The consideration of the United States is intended to be in-depth and minute
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in nature to serve two distinct purposes. First, to stand as an independent analysis of
the choice of law regime as it stands in the United States of America today,
fragmented and disjointed. Second, to serve as a comparative background against the
analyses of The European Union regime, the United Kingdom position and Canada,

Australia and Ireland ought be weighed.

The European Union regime was chosen as it represents the driving force of modern
private international law scholarship today since a period of stagnation began in the
United States of America following the adoption of the Restatement (Second) of
Conflict of Laws in 1971. Further, the regime in the European Union represents a
radical departure from that in the United States of America but also for member states
such as the United Kingdom and Ireland. Finally, the consideration of the European

Union regime is intended to serve as the second main component of this thesis.

The United Kingdom was chosen for consideration as it represents the second main
source of private international law, and choice of law thought, at common law after
the United States of America. Its principles, much like those of the European Union
regime, are markedly different from those in the United States of America and the
analysis serves the same dual purposes as that of the United States of America — to
stand alone but also to be weighed against the other, distinctly different, regimes

considered.

The regimes in Australia and Canada were chosen as examples of common law
jurisdictions with a private international law, and choice of law, heritage aligned with
that of the United Kingdom but where marked divergence has been seen versus the
continuing position in the United Kingdom. The primary purpose in examining those
jurisdictions is to mark the differences to the United Kingdom and the United States
of America but also to show that, at common law, rather than there being a gradual
alignment of ideologies and approaches as a product of increased internationalisation
there has, in fact, been a distinct schism in the approaches taken with, for example,
Australia now employing a strict /ex loci delicti rule akin to the rule staunchly
advocated by Professor Beale in the United States in the early twentieth century but

long-since banished from that jurisdiction.
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Finally, Ireland was chosen primarily because this thesis has been written by an Irisa
author reading at an Irish university, The University of Dublin Trinity College. As
such, it would be inappropriate to exclude Ireland from the cohort of jurisdictiors
selected. Further, choosing Ireland serves the secondary purpose of highlighting the
relative lack of jurisprudence in Ireland with respect to private international law
generally and choice of law specifically. It remains the case that, at best, due to the
time elapsed since a choice of law decision in the Irish court only an educated guess
can be made that Ireland would like adopt a position similar to that of the United
Kingdom in a fact pattern that does not involve the compulsory application of the

European Union regime under the Rome II Regulation.

The following paragraphs will briefly touch on each of the above for the introductory

purposes.

1.2.1 The United States of America

At its earliest beginnings, the private international law and choice of law regimes in
the United States of America were founded on the public international law ideals of
the comity between nations, the mutual respect between states but more

fundamentally, that the /ex loci delicti ought govern.

In the early decades of the twentieth century Professor Beale adopted and developed
these ideas and evolved Huber’s acquired rights doctrine into a mechanistic, black-
letter, application of the lex loci delicti in virtually all instances, the Restatement
(First) of Conflict of Laws in 1934. The essential rationale underpinning the
conversion of the acquired rights doctrine into a strict lex loci delicti rule was that the
right of action, once acquired in the state of the tort, attached and vests in the
individual and owing to the public international concept of comity that right then

follows the individual.

Following initial enthusiasm toward the First Restatement soon dwindled and the
doctrine was subject to significant criticism and attack from scholars such as
Professors Cook, Ynetma and Cavers. Those writers criticised the mechanistic and

unyielding nature of the First Restatement. Criticisms centred on a perception that the
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extreme territorialism exhibited by Professor Beale’s First Restatement essentially
undermined the authority of the forum by placing foreign law on a superior footing to
that of the forum by compelling its adoption, without recourse to judicial discretion in

appropriate circumstances, whenever a foreign element was present in an action.

Following from, and building on the destruction of the First Restatement, Professor
Currie advocated a shift from the blunt jurisdiction-selecting lex loci delicti rule in
that Restatement to a more nuanced approach favouring a regime of governmental
interest analysis and balancing. A factor in the approach proposed by Professor Currie
was the importance of flexibility and means to avoid the strict application of a
mechanistic regime other than reverting to “escape” devices such as characterisation

and renvoi.

The cause of flexibility was then taken up by Professor Leflar, whose suggested
approach has become know for one aspect, the selection and application of the “better
law” in a given fact pattern. With the First Restatement subject to criticism for its
extreme rigidity the observation that Professor Leflar’s approach might represent the

ultimate in, perhaps inappropriate, flexibility cannot be avoided.

Following Professor Leflar’s inherently flexible approach a Second Restatement of
Conflict of Laws was adopted by the American Law Institute. The approach contained
in the Second Restatement was one promoting the selection of the law of the state
with the most significant relationship to the action based on a specified criteria set. In
parallel to the approach adopted by the Second Restatement was the seminal New
York decision in Babcock v. Jackson in which the New York court asserted that a

“center of gravity” approach was most appropriate.

Before moving from the United States of America it must be stressed that the
approaches set out, very briefly, above did not serve to replace the preceding
approach. The situation remains that each of the approaches applies in some manner

across the fifty states of the Union.

1.2.2 The United Kingdom and Ireland
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The position in the United Kingdom and Ireland is one based around the decisions of
The Halley,” Phillips v. Eyre’ and Chaplin v. Boys'’ asserting an approach different
to that in the United States of America. The approach is one that might be
characterised as a variant of the acquired rights approach with the qualification that
rather than the law following the party in the manner in which Professor Beale
advocated, the traditional common law approach has been to apply the law of the
forum once the right of action has been acquired under the foreign law. The test from
the cases mentioned above has become known as the double-actionability test in
which for action to proceed in the forum under the /ex fori it must be actionable in the
forum had the event taken place there and also not “justifiable” in the country in

which it actually took place.
1.2.3 Australia and Canada

Already touched on above, Australia and Canada have seen a marked divergence from
the quasi-lex fori common law approach inherited from the United Kingdom to an
approach focused squarely on the lex loci delicti as the most appropriate ideology for
the purposes of a federal unit, in both instances. The respective decisions of John
Pfeiffer Pty Ltd v. Rogerson'® and Tolofson v. Jensen'” represent judgments of pointed

criticism and reflection on appropriate choice of law methodologies.

1.24 Europe

" The Halley (1868) LR 2 PC 193
' Phillips v. Eyre (1870) LR 6 QB 1
"> Chaplin v. Boys [1971] AC 356

' John Pfeiffer Pty Ltd v. Rogerson [2000] HCA 36, (2000) 172 ALR 625, (2000)
203 CLR 503

' Tolofson v. Jensen [1994] 3 S.C.R. 1022
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As activity in private international law subsided in the United States, after the
adoption of the Second Restatement, activity in Europe began to gather pace. After a
generation of stalled attempts and fault-starts at adopting a European measure the
Rome II Regulation was adopted in 2007. To summarise briefly the effect of the
Rome II Regulation is to appropriately describe it as a generational shift in private
international law thinking. Today, in a common and harmonised fashion, exists a
single general rule — the /lex loci damni. However, in contrast to the rigidity of
Professor Beale’s First Restatement, the Rome II Regulation implements a complex
and nuanced regime that accommodates variations on the rule for particular fact
patterns and an ultimate escape where an otherwise applicable law is manifestly

incompatible with the public policy (ordre public) of the forum.

In this regard the European choice of law regime represents lessons learned from the
experiences of the United States merged with aims of certainty and predictability
tempered by the needs of individual justice. However, the European regime under the

Rome II Regulation is far from perfect, as illustrated below.

1.3 HYPOTHESIS

Private international law, generally, and choice of law, specifically, in the United
States of America is as fragmented and ambiguous today as it was a generation ago.
More fundamentally, however, is the inescapable observation that while the United
States stood still, Europe forged ahead with its project of harmonisation, integration
and homogenisation through the adoption of a common /lex loci damni general rule
undoubtedly influenced by the resurgence of the /ex loci delicti in other jurisdictions.
In this regard it submitted that Europe stands more United than the United States of
America and can, and ought to, serve as impetus for renewal and reform there. The
time is undoubtedly right for a return to the drawing board in the United States of

America.

The more general, and more important, conclusion reached in this thesis is that in the
absence of harmonisation and integration of substantive law, private international law,
and choice of law for torts in particular, is unacceptably fragmented and disjointed at

a global level. In the increasingly global village, coherent, elaborate and refined rule-
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based regimes, of the kind promulgated in the United Kingdom and European Union,
and adopted in similar terms at common law in Canada and Australia, are absolutely
vital to further the interests of the Unions in the old and new worlds, and otherwise

sovereign states.

1.4 SAMPLE SCENARIOS

In considering each of the above it is intended to refer, periodically, to sample

scenarios to assist in illustrating the principles considered throughout this thesis.

Scenario A — Traffic Accident

Bob, from State A, has been working in State B for the past nine months. However,
Bob’s family remains in State A and he travels home to State A every weekend to
visit his wife and children In addition, Bob works for a State A company and is paid
in State A although it appears as though he will continue to work in State B for some

time.

Bob drives his car across the border into State C and parked his car on a motorway
lay-by. Bob was sitting in his car when it was struck by another vehicle. At the time
Bob felt no ill-effects but his injuries manifested on his return to State B. He could not
work for 6 months due to his injuries. The second vehicle was registered in State D

but its driver was a citizen of State E.

Scenario B — Publication of Defamatory Material

Frank, from State X was a musician of some talent and a minor celebrity across a
number of countries. A leading tabloid publication, RedTop, from State Y, in which
Frank was a well known and respected personality, obtained what they claimed were

incriminating, indecent, photographs of Frank.

RedTop was circulated in print in State Y only but all material was simultaneously
published on their website, redtop.com, and accessible in 4 different languages. Frank

was unaware of any publication of the photographs until his agent informed him his
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European tour had to be cancelled because of insufficient ticket sales. In addition, his

record sales also declined across the globe.

Scenario C — Products Liability

Thomas, from State 1, underwent open-heart surgery in Ireland. The procedure was
for the replacement of heart valves with artificial ones manufactured in State 2. A
surgeon from State 1 carried out the procedure using the heart valves originating from
State 2. The domestic distributor in State 1 acquired the heart valves in State 2 and
was responsible for their importation. Unfortunately, the new valves disintegrated

causing Thomas significant internal injuries.
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THE UNITED STATES OF AMERICA

As a starting point in the examination of modern private international law and choice
of law approaches, it is necessary to consider the evolution and development of
choice of law in torts in the United States of America. The United States is the most
significant jurisdiction that must be considered as its evolution and changing attitudes,
over the course of a century, represent the richest, single, source of jurisprudence and

scholarly debate in modern private international law and choice of law to date.

What is particularly significant about the United States of America is that its
development as an elaborate private international law regime can, today, be seen as a
microcosm and proving ground for modern private international law on a global scale.
It must be remembered during the course of the following chapter that the United
States of America, for the purposes of private international law, cannot be regarded as
a single jurisdiction. The Union represents a union of fifty states each with a unique

and individual private international law regime.

This chapter aims to trace and minutely examine the historical origins of choice of
law theory in the United States of America, and also examine its evolution over the
course of the last century and the fundamental shifts in judicial and scholarly
thinking. More fundamentally, this chapter aims to consider whether there exists any
unity in the choice of law regimes in the United States or even whether prevailing
trends can be identified. In addition, this chapter aims to serve as the backdrop against
which the consideration the remaining common law regimes, and that in the European

Union, can be considered.
2.1 EARLIEST APPROACHES
The earliest traces of the incorporation of ideas such as comity and acquired rights

into the corpus of United States law can be traced to the latter stages of the 18th-

century with evidence of Huber’s concepts of comity between nations cited in the

18



Supreme Court of the United States of America in 1788' and forming part of the
decision of the court in 1797.% The court in Camp v. Lockwood had submitted to it:

He observed, that he did not controversial the general doctrine advanced by
the opposite council, that the law of nations, is the law of nature applied to the
nations, but he distinguished between the necessary and voluntary law of
nations, which arises ex comitate and insisted that the laws of a nation actually
enforced, are every where obligatory, unless they interfere with the
independency of another legislature for common conveniency renders it

necessary to give a certain degree of force to the statutes of foreign nations.’
Further that:

If nations, unconnected by any time, thus indirectly give effect to the laws of
each other, the principle upon which it is done, most with greater strength

prevail in the case of a political union like that of the American states.*

Although largely ignored by the Supreme Court it is nevertheless significant that,
even in the early stages of a united federal union of states, ideas of multi-
jurisdictionalism and the interaction between those jurisdictions were being
considered. The state Supreme Court asserted its position as acting on behalf of a

sovereign state and on behalf of a greater union guided by purposes:

The objection to the courts of this state, as a sovereign independent state,
interposing to prevent the recovery of the debt, on account of the confiscation
of it in another independent state, is in a great measure obviated by the

statement which I have before me of the peculiar relation that these states

1 Camp v. Lockwood (1788) 1 US (1 Dall) 393
: Emory v. Grenough (1797) 3 US (3 Dall) 369 n(a)
3 op. cit.n 1 at 398

4 ibid
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stand into one another. Though free and independent states, they appear not to
be such distinct sovereignties as have no relation to each other but by general
treaties and alliances, but are bound together by common interests, and are
jointly represented and directed as to national purposes, by one body as the

head of the whole.’

In Emory v. Grenough the court, in a decision amounting to not much more than a
note, included with approval a substantial extract from Huber’s treatise on the
acquired rights theory. The maxims of Huber’s theory, as they appear in the

judgment, are reproduced below:

First. The laws of every empire have force within the limits of that

government, and are obligatory upon all who are within its bounds.

Second. All persons within the limits of government are considered as

subjects, whether their residence is permanent or temporary.

Third. By the courtesy of Nations, whatever laws are carried into execution,
within the limits of any government, are considered as having the same effect
everywhere, so far as they do not occasion prejudice to the rights of the other

oo s 6
governments, or their citizens.

Huber’s maxims, along with his core concepts, appeared to direct judicial thinking in
early American private international law on an ongoing basis for well over one
hundred years, until criticisms of the doctrine’s attempts to place in coexistence the
absolute territoriality of a sovereign state with an apparent ability to exact a parallel
foreign effect overtook this earliest of doctrines. Professor Beale, also responsible for
the drafting of the American Law Institute’s First Restatement of the conflict of laws
in 1934, sought to move on from and develop the comity concept by advocating a

newer concept with origins in England and Europe, acquired rights.

3 ibid at 403

% op. cit. n2 at 370
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Professor Beale, in 1901, constructed his version of Dicey’s acquired rights approach

in the following terms:

A right having been created by the appropriate law, the recognition of its
existence should follow everywhere. Thus an act valid where done cannot be

called in question anywhere.’

Professor Beale’s assertion represents a significant departure from the existing status
quo in the United States. It also represents a distinct simplification of a, later
elaborated, majority opinion in the Supreme Court of Holmes J in Slater v. Mexican
National Railroad Co.® The particularly tragic fact pattern of Slater represents an
excellent example of the classic example of a cross-border tort. The action was
originally brought, before the Circuit Court for the Northern district of Texas, by
Texan citizens against a Colorado railroad company. The action concerns, and
attempts to recover damages for the death of an employee of the railroad company, a
Texan, who was working in Mexico at the time. As such, while working on the
premise that both Texas and Colorado are individual states for the purpose of this
action, there are three distinct jurisdictions and potentially applicable laws at issue.
The core, and highly significant, question the court had to consider and answer was
whether Mexican law, the /ex loci delicti, should be applied in a Texan court. For the

majority, Holmes J set out the /ocus classicus of the acquired rights theory:

As Texas has statutes which give an action for wrongfully causing death, of
course there is no general obligation of policy to enforcing such a liability
there, although it arose in another jurisdiction. But when such a liability is
enforced in a jurisdiction foreign to the place of the wrongful act, obviously
that does not mean that the act in any degree is subject to the lex fori, with
regard to either its quality or its consequences. On the other hand, it equally

little means that the law of the place of the act is operated outside its own

" Beale, Cases on the Conflict of Laws (1901) 517

¥ Slater v. Mexican National Railroad Co (1903) 194 US 120
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territory. The theory of the foreign suit is that although the act complained of
was subject to no law having force in the forum, it gave rise to an obligation,
an obligation, which, like other obligations, follows the person, and may be
enforced wherever the person may be found. But as the only source of this
obligation is the law of the place of the act, it follows that that law determines

not merely the existence of the obligation but equally determines its extent.’

Judge Holmes’ assertion is revolutionary in the same vein as Professor Beale’s more
elegant statement of the newly favoured approach. The effect of the majority decision
was to require, as a matter of course, the enforcement of a foreign right in a forum
court once it has been validly acquired according to foreign law. Further to this, once
questions surrounding that foreign right arrive at the shore of the forum court, the new
approach requires that that court determines those questions in accordance with, and

through, the enforcement of the foreign law.

The further significance of the majority decision is that it implies a reformulation in
the manner in which rights, or causes of action, are perceived. In the wake of the
majority decision it is arguable that once a cause of action has arisen in a state its
manifestation changes from being territorial in nature to being personal in nature. At
that point, it is submitted that the right becomes bound to the plaintiff and the /ex loci
delicti becomes equally bound to the plaintiff in the eyes of a foreign state subscribing
to the acquired rights theory. It is important to remember that in the eyes of the
originating state, despite the fact that its law might not be applied in another state, it is
not through any legislative or other means attempting to project its law and its
application onto, and into, another state. Instead it is the “receiving” state that is

applying the foreign law of its own volition.

The second significant implication of the majority decision is that it, apparently,
removes the distinction between matters of substance and matters of procedure. The
removal of the distinction between matters of substance and procedure has the elegant

and convenient effect of removing questions of characterisation from the judicial

% ibid at 126
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equation. While it serves the purpose of ensuring consistency in the applicable law, it
also has the effect of relegating forum interests to a position inferior to the interests of
the originating state. The majority decision does not speak of an exception to the
application of the foreign law in all aspects of an action but the attempted elimination
of the traditional forum control over the extent of liability as a procedural matter is
significant as it removes an important measure of control against a burdensome
imposition on forum domiciliaries. So it appears that under this early theory of

acquired rights, the interests of the forum stand on an unsure footing.

At this stage, it is important not to overlook the dissenting opinion in the court. Three
justices expounded a wholly different approach to that elaborated by the majority in
this decision. The Chief Justice, Harlan and Peckham JJ, refused to be moved by the
innovation of the majority and instead favoured adherence to the traditional approach.
The justices set out the chronology of the leading jurisprudence of the traditional

English approach, i.e. the double action ability rule. The dissent asserted:

... It was held unanimously by the courts of Exchequer and of the Exchequer
chamber that the objection that by the foreign law compensation and damages
could not be recovered until certain penal proceedings had been commenced
and determined there, was an objection to procedure merely, and not a bar to
the action in England. And many of the judges were of opinion that an action
was maintainable for any act which would have been a tort if done in England,
and, whether actionable or not, was unjustifiable or wrongful, in a broader
sense, under the law of the foreign country where the act was done... This

10
case has never been overruled...

The dissenting opinion continued with its exposition of the central points of the

traditional English approach by citing the classic cases: Machado v. Fontes;"! Phillips

'ibid at 132 - 133
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v. Eyre;'? The Halley" and approving the formulation of the test adopted in the

United States in Huntington v. Atrill:

By our laws, a private action may be maintained in one state, if not contrary to
its own policy, for such a wrong done in another and actionable there,
although a like wrong would not be actionable in the state where the suit is

brought.'*

What is significant, when considering both the majority and dissenting opinions in the
decision, is the fundamental shift away from the traditional English double-

actionability test towards something more pragmatic and less forum centric.

The decision in Slater also represents a final adoption, and crystallisation, of the
slightly earlier case of Alabama Great Southern RR Co v. Carroll.”” The facts of this
case also revolve around a cross-border rail related action. The plaintiff in the action,
an Alabama plaintiff employed as a break operator, was injured when railroad cars
wer uncoupled from each other across the state border in Mississippi. Evidence was
submitted which attributed the incident to an insufficient, negligent, inspection of the
railcars by other employees in Alabama. The employee plaintiff sued the railroad
company, his employer, in his domicile, Alabama. The plaintiff naturally favoured,
and argued for, the application of Alabama law to the dispute given the common
domicile of the parties and Alabama being the forum. There existed a fundamental
difference in liability between the states of Alabama and Mississippi. Alabama
permitted action against employers through the enactment of an employer’s liability
statute rendering employers liable to employees for negligent acts of other employees,
in this instance the employees who negligently inspected the railcars. However,

Mississippi did not subscribe to such an approach, rather it continued to follow the

'2(1870) LR 6 QB 1
LR 2PC 193
I

§ op. cit. n 8 at 134

"> dlabama Great Southern RR Co v. Carroll (1893) 11 So. 803
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older common law fellow—servant rule preventing liability attaching to employers for

similar acts.

The court, when determining whether Alabama or Mississippi law should apply,
affixed ultimate importance on “the place of the last event” in its deliberations. The

court asserted:

It is admitted, or at least it cannot be denied, that negligence of duty
unproductive of damnifying results will not authorise or support a recovery.
Up to the time the train passed out of Alabama, no injury had resulted. For all
that occurred in Alabama, therefore, no cause of action whatever arose. The
fact which created the right to sue, the injury without which confessedly no
action would lie anywhere, transpired in the state of Mississippi. It was in that
state, therefore, necessarily that the cause of action, if any, arose; and whether
a cause of action arose or existed at all or not most in all reason be determined
by the law which obtained at the time and place when and where the fact

which is relied on to justify a recovery transpired.'®

As such, the court felt it more appropriate to apply the law of the “place of the last
event,” the lex loci delicti, as opposed to its own law, the law with which all parties to
the action were connected. It must be noted that evidence submitted to the court
indicated that the fact that the injury took place in Mississippi as opposed to Alabama
was a mere happening of chance. As such, given the importance placed on the place
of the last event by the Alabama court, it cannot but be noticed that the event giving
rise to liability might simply be an unfortunate accident that coincidentally occurred
in some other state, with no positive instigating act or negative omission generating
normal liability. Chance, it would seem, did not smile on the plaintiff. In fact, this

remains the position today in Alabama'” and nine other states'® in the United States.

'8 ibid at 806

'” Symeonides, Twenty-Fourth Annual Choice of Law Survey (2011) 58 Am J Comp
L 303, 330; Fitts v. Minnesota Mining & Manufacturing Co (1991) 581 So. 2d 819;
Fitzgerald v. Austin (1997) 715 So. 2d 795
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It must be noted, at this stage, that a critical omission from the courts of opinion was
an elaboration of the meaning of “event.” In the context of choice of law from non-
contractual obligations in the European Union today under the Rome II Regulation,
the meaning of “place of the (harmful) event” assumes a particular significance and

will be considered later, below.

2.2 BEALE AND THE GENESIS OF THE LEX LOCI DELICTI
RULE

Seizing on a surge in judicial enthusiasm for a break from the English common law
position, Professor Beale, in his capacity as a reporter for the American Law Institute,
incorporated this new concept into the First Conflicts Restatement in 1933 and further
elaborated on this new direction in American conflict of laws scholarship in his

treatise on the subject two years after the publication of the First Restatement."’

The Restatement set out a lex loci delicti approach founded on the combination of
territoriality and acquired rights as underpinning principles. Both the Restatement and
Professor Beale’s elaboration in his treatise asked a similar question as to the nature
of law, or rather the nature of the common law in the context of cross-border matters.

As a fundamental assertion, Professor Beale set out the proposition that:
The conception of the common law has always been the conception of a
territorial law. No law is administered as such by the courts except the

territorial law.?’

Further that:

o Georgia, Kansas, Maryland, New Mexico, North Carolina, South Carolina,

Virginia, West Virginia, Wyoming
" Beale, A Treatise on the Conflict of Laws (1935)

20 ibid at section 5.2
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By its very nature law must apply to everything and must exclusively be

applied to everything within the boundary of its jurisdiction.?'

The assertions above were carried into, albeit in a modified and softer tone, into the

First Restatement which provided a general guiding position asserting that:

No state can make a law which by its own force is operative in another state;
the only law in force in the sovereign state is its own will, but by the law of
each state rights or other interests in that state may, in certain cases, dependent

upon the law in force in some other state or states.*’

With respect to the choice of law rule contained within the restatement, section 378

provides that:

The law of the place of wrong determines whether a person has sustained a

legal injury.

The combination of sections 1 and 378 craft a position that is rigid and dogmatic,
which places at its centre the idea that the place of occurrence of an event must
govern at all times, and at all costs. The most obvious and accessible criticism of such
an unyielding position with respect to an applicable law is that it deliberately excludes
the possibility that some other state might have an interest in the effective regulation
of the conduct subject to consideration. The position rejects the portability of law to
the extent that persons, be they citizens or subjects, might be subject to a personal law

forever attached to those persons.

*! ibid at section 4.12
*? Restatement (First) section 1

3 ibid section 378
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The natural question to ask at this point is whether or not a forum court should apply
any law other than its own at any stage? It is at this stage that the second of the
mentioned guiding principles of Professor Beale’s thesis comes to the fore. The
internationalisation of the principle of national territoriality through the acquired

rights doctrine.
Section 384 of the Restatement provides the centrepiece of the exercise:

1. If a cause of action in tort is created at the place of wrong, a cause of
action will be recognised in other states.
2. If no cause of action is created at the place of wrong, no recovery in tort

can be had in any other state.”

With such a striking statement in the Restatement it is clear that there is significant
ambiguity with<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>