Is there a human right to health?[footnoteRef:1] [1:  I am grateful to Anca Gheaus, Patti Tamara Lenard, Shlomi Segall, Christine Straehle and Kristin Voigt for their very helpful comments on a previous draft of this chapter. ] 


The International Covenant on Economic, Social, and Cultural Rights (ICESCR) proclaims a universal human right to health, in Article 12, which reads:
 
The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 

Let us briefly note some features of this right. First, this is a positive right that requires positive action on the part of corresponding duty bearers; the legal duties to fulfil this right fall primarily on one’s state. Second, this is a right to the enjoyment of health, rather than a right to goods or services (such as health care) that would enable one to have a healthy life. In other words, it is a right to a certain outcome in terms of health and not merely to the opportunity for health. Third, it is a right to the highest attainable standard rather than an adequate or sufficient level of health. However, the highest attainable standard is normally interpreted in a rather conservative fashion, in the sense that it refers to the highest standard achieveable in a specific country, given its resource limitations. This means that not all right-holders everywhere are entitled to the same level of health. 
The question I want to address in this paper is whether this legal right is justified; in other words, whether there is a moral human right to health. I will proceed by asking two separate quetions: first, whether an equal moral right to health, rather than healthcare or the provision of other goods, can be argued for and second, whether this can be a universal human right. The chapter is structured as follows: in the first section, I clarify the notion of human rights and the way in which a right to a specific good can be justified. In the second and third sections, I examine a luck egalitarian and a Rawlsian account of justice in health respectively, and in the last section, I consider some specific challenges faced by positive rights, more specifically the idea that they cannot be general rights.

The concept and justification of human rights

According to the most common but still pertinent definition, human rights are the rights that all human beings possess simply in virtue of their humanity. In spite of its simplicity, this definition can point to some relevant features of human rights, of which I want to highlight two. First, a human right must be a general rather than a special right, if it is to be possessed by all human beings simply in virtue of their humanity. Having a general right does not depend on being member of any particular society, contract or any other special relationship.[footnoteRef:2] General rights are thus pre-institutional rights. Special rights, by contrast, are those that only a sub-set of humans possess in virtue of being part of a specific arrangement, contract or agreement, which broadly includes being part of a specific society or cooperative scheme. This further implies that, if no special institutional or societal arragements need be in place in order for human rights to exist they must be held against everyone else, rather than only people who are part of a particular institutional arragement or scheme of co-operation. Human rights are thus rights held not only by all human beings but also against all other human beings.  [2:  For the distinction between general and special rights, see H.L. Hart (Hart, 1984, pp. 87-88).] 

This first condition implies that rights held against one’s government or society are citizens’ rather than human rights (Jones, 1994, pp. 86-90). So most positive human rights as currently interpreted by legal standards are not genuine human rights since they are rights against one’s government. Thus, if the legal right to health is to have a moral counterpart, it must be possible to ascribe the first-order duties correlative to it to all other human beings. This is not to say that governments may not have second-order duties to enforce, protect, and promote this right. 
The second condition that a right must fulfill in order to count as a human right is that it must be an equal right. Since there are no qualifying conditions for holding human rights except being human, all human beings must have a right with the same content. This is not to say that these rights cannot be modified, or indeed enhanced as it were, in virtue of being part of a special relationship but for a human right to exist it must be the same for everyone. Since it must be an equal right of all against all, the human right to health cannot be a right to a health status that differs from country to country, if it is to be a genuine human right. A genuine human right to health, if any, will give human beings everywhere a claim to the same level of health and everyone will also have a corresponding duty –at least in the first instance – to ensure that this level is achieved for everyone. If this is the case, the highest attainable level might be interpreted as the highest level currently attainable given the state of technology and global resources; but it is probably not feasible to aim for this level of health for everyone. So in what follows I will assume instead that the human right to health should be interpreted simply as a right to a specified but equal level of health and I will ask whether such a right can be justified. 
There are generally two ways in which a right to a specific good can be justified: we can adopt a rights-based or a justice-based perspective. In other words, we can either start by trying to justify a particular right (generally on the basis of human needs, interests or agency) or we can start by arguing for principles of distributive justice, which may in turn generate certain rights. The former has been, perhaps naturally, more popular in the field of human rights, while the latter has not in fact paid special attention to rights. One of the aims of my paper is to argue that we should adopt the latter perspective while paying more attention to the way in which it can yield particular rights.
The literature on human rights is rife with arguments that purport to ground various moral rights. Although the rights perspective might be a natural candidate for a justification of a particular right, it suffers from incompleteness, particularly when it comes to positive rights. This is because genuine rights entail correlative duties; some duties are negative, that is duties to refrain from interference with the object of the right. Other rights, like the right to health, correlate with positive duties, that is duties to provide the right-holder with a good or service. In order to justify a positive right to X, it is not sufficient to show that human beings have an interest in X or that X is an important value; a suitable justification of a positive right must show that such duties can be legitimately imposed on others and that it is a duty that correlates to a right. Assuming that all (and only) duties of justice are correlative to rights, a suitable justification must show that justice requires the provision of such goods and services. Surprisingly, this is a requirement that is often neglected by theorists who adopt a perpective that focuses on rights. 
It seems to me that, in order to justify a right, one should go beyond the framework of rights in the direction of a theory of distributive justice. For this reason, I will focus on how theories of distributive justice can ground a right to specific good, in this case health. However, theories of justice, by contrast have – again, perhaps suprisingly – not paid sufficient attention to rights. They tend to outline principles of justice which can yield certain requirements and perhaps policy presciptions but they are often silent on the kinds of right that can be generated based on these. Yet it seems to me that this is a necessary step; if the purpose of a theory of justice is to construct principles that could be translated into law and since the law is a system of rules that confer rights, the purpose of a theory of justice should be able to generate a set of just rights.[footnoteRef:3] Thus, in what follows, I attempt to fill this gap and see how some existing theories of justice in health could yield specific rights and in particular whether they can justify a right to health.  [3:  By this I mean that a theory of justice should yield a just set of moral rights that in turn would underwrite a just legal system. ] 

But let me first clarify what it takes for a theory of justice to generate a right to health. We established that a human right to health, if any, would be an equal right of all against all. Thus I take it that a theory of justice can justify a right to health just in case it can argue for equality in health per se, that is equality in health outcomes. This is what I will refer to as a right to health per se, which may require the provision of unequal amounts of good or resources to individuals depending on their health needs. By contrast, I will use a right to health care to refer to a right to certain goods and services, which should in principle be provided equally to everyone. A separate question is whether such a right is a universal human right. In order to yield such a right, a theory of justice should argue for equality in health on a global level; in other words, it must be a cosmopolitan theory. But I will not examine this issue since a theory of justice might be cosmopolitan and yet institutional so the rights it will generate will not be general, pre-institutional rights. I will instead examine at the end some preliminary, conceptual difficulties that positive rights might face. 
So in order to find a justification for a right to health to we need to look at egalitarian theories of justice in health. So far only two kinds of egalitarian theory of justice in health have been put forward: a luck egalitarian and a Rawlsian inspired theory; so I will focus on the accounts provided by Shlomi Segall and Norman Daniels. I will show that neither of them can generate a right to equal outcomes in health, which is unsuprising given that this is not even their intention. Segall aims to argue for universal health care – hence a right to health care – but I will argue that he does not suceed, at least not within the confines of luck egalitarianism. The arguments he appeals to are independent of, and possibly inconsistent with, his luck egalitarian commitments. By contrast, Daniels’s argument might support a right to an equal, albeit mininum, level of health in spite of the fact that he explicitly claims that his account generates both a right to health and health care. 

Luck egalitarianism 

The central thought of a luck egalitarian theory is that ‘it is unfair for one person to be worse-off than another due to reasons beyond her control’ (Segall, 2010, p. 10). Now, there may be different ways of interpreting this core idea, in particular different ways of understanding control. Segall cashes out ‘control’ (or rather responsibility) in terms of ‘outcomes that would be unreasonable to expect the agent to avoid’ (Segall, 2010, p. 13). Thus, if an agent cannot be reasonably expected to avoid a certain outcome, s/he cannot be held responsible for (all) the consequences of her choice. If we combine this with the central thought of luck egalitarianism, we arrive at the conclusion that any inequalities that arise from decisions that agents cannot be expected to avoid are unjust and ought to be redressed at the bar of justice. 
What does this entail in terms of a right to health? First, let us note from the outset that we might expect a luck egalitarian theory of justice to find justifying a right to health challenging because the amunt of a good that people are entitled to in such a theory can vary in relation to their responsibility; a luck egalitarian would, more generally, find it difficult to ground any welfare rights, that is rights that specify an outcome to be achieved. Even those luck egalitarians who oppose equality of resources in favour of the welfare currency do not advocate equality of welfare as such but rather equal opportunity for welfare or equal access to advantage, for instance. 
For the same reason, luck egalitarianism poses a particular challenge for people who consider health special since it can lead to the conclusion that people who gamble with their health are not owed anything if they lose the gamble. It is thus not unfair to deny treatment to people who contract lung cancer because of smoking, for example. This implication of luck egalitarianism has attracted a lot of criticism, in the form of the ‘abandonment of the imprudent’ objection, which presupposes that this result is counter-intutitive. For that reason, Segall, among others, wants to show that a luck egalitarian theory is consistent with a healthcare system that is universal, both in the sense of not excluding anyone and not allowing people to opt out. If such a health care system was shown to be a requirement of justice, it would yield a right to health care. However, Segall’s argument ultimately fails to ground such a right. 
What Segall argues in response to the abandonment objection is that the luck egalitarian can adopt a ‘value pluralist’ approach, according to which justice is only one among the values that should be realised in a society. So although the luck egalitarian account of justice does not require treating the imprudent, other values may imply that we have a duty to do so. He claims that the demans of fairness in this case are indeterminate; in other words, luck egalitarian justice neither requires nor prohibits treating the imprudent but does allow such treatment. If that is the case, we can – he further argues – supplement justice with other considerations, such as basic needs, in order to show that the luck egalitarian need not abandon the imprudent. 
This argument is flawed in my view. Segall’s assertation that luck egalitarianism allows treating the imprudent ignores one side of the luck egalitarian equation, namely the supply side as it were. Segall claims that according to the luck egalitarian it is neither fair nor unfair to treat the imprudent. But while this may be the implication of a general statement of the luck egalitarian aim, other concerns of fairness may indicate that it is forbidden to treat the imprudent at the bar of justice. Let me explain. A standard statement of the luck egalitarian aim is that ‘inequalities are unfair if and only if they are not due to people’s choices’. Now this entails that we are required to correct those inequalities that are not due to choice and does not say anything about inequalities that are due to choice. In this sense, it might be read as allowing that the imprudent be treated. But in order to provide treatment to the lung cancer patient, the luck egalitarian must impose a duty to provide treatment and/or resources on others, who may not be liable for the costs incurred by the imprudent. Coercing people into covering costs that they are not responsible for goes against the luck egalitarian aim.[footnoteRef:4] Furthermore, given the scarcity of such resources – particularly labour power, when it comes to health care – this may mean denying treatment to other individuals who cannot be held responsible for their condition.  [4:  It could be argued that taxing those who also made risky choices but were lucky is legitimate. But this is actually a different argument. It challenges the notions of luck and responsibility employed and it seems to imply that treating the unlucky imprudent is required rather than merely allowed. In any case, it is not Segall’s argument. ] 

Nevertheless, I agree with Segall that luck egalitarianism does not forbid treating the imprudent in the sense that it does not forbid voluntary transfers to the imprudent.[footnoteRef:5] Thus luck egalitarianism does indeed allow treating the imprudent voluntarily and other requirements (of morality) may imply that treatement is in fact required. What follows is that we may have a duty to treat the imprudent but not at the bar of justice. If it is values other than justice that recommend treating the imprudent, this is not a duty of justice but rather a matter of charity or solidarity. In other words, the imprudent does not have a right to be treated. This need not be a problem for Segall who does not seek to argue for such a right[footnoteRef:6] but I would maintain that his argument also fails to justify universal health care. A universal health care system relies on taxes so allowing universal access to healthcare essentially means forcibly imposing the costs for the treatment of the imprudent on ‘innocent’ others. Segall ultimately resorts to a ‘concern for meeting basic needs’ in order to justify universal health care, which is the same strategy that human rights theorists adopt and which, I argued, is at best incomplete. So it seems that luck egalitarianism cannot ground a right to health or health care. In that case, is there anything that luck egalitarianism can and should recommend specifically in the area of health? [5:  For an argument to the contrary, see Kristin Voigt (2007), who argues that luck egalitarianism even forbids such transfers. This is, I take it plausible only if the luck egalitarian principle is treated as an over-arching principle of morality, rather than as a narrow principle of distributive justice. I subscribe to the latter view. ]  [6:  Although he does not want to argue against a right to health or rights in general either. Personal communication. ] 

Perhaps the luck egalitarian can take a different route in order to argue for a right to health.[footnoteRef:7] The luck egalitarian might apply the general argument from equal opportunity for welfare or equal access to advantage to the area of health and perhaps this what a right to health is best understood as: a right to the conditions, including health care, that would enable one to lead a healthy life rather than a certain level of health. Note that this would now longer be a right to health per se, that is to a certain health outcome but rather an umbrella term for rights to other health relevant goods.[footnoteRef:8] This might seem like a straightforward argument but I will argue that it is a lot more problematic than it seems. [7:  I now depart from Segall’s account and I try to construct a possible luck egalitarian argument for justice in health.]  [8:  It seems like many interpretations of the legal duties that follow from the right to health actually envisage this kind of view, in spite of the wording of article 12 of ICESCR.] 

In order to justify equal opportunity for health one would have to be a luck egalitarian specifically about health and claim that it is unfair if someone is worse off in terms of health due to factors outside their control. This would mean that we would be required to neutralise the effects of luck on health, that is to say it would require neutralising the effects of the social determinants of health and genetic factors.[footnoteRef:9] But here the luck egalitarian encouters a bit of a dilemma. If our socio-economic status has an impact on our health but this status is the result of our voluntary choices, why neutralise its impact on health?  [9:  Many discussions of the social determinants of health proceed as though some of these factors are the sole causes of ill health, which is far from clear. But I leave this otherwise very important complication aside here. ] 

On the one hand, if the luck egalitarian claims that the resulting inequality in (opportunity for) health is unproblematic, no right to health can be argued for and a theory of justice in health appears redundant. If, on the other hand, the luck egalitarian wants to insist on equal opportunity for health, it seems that she must give up on a luck egalitarian distribution overall or more specifically on responsibility. One could claim that even if the distribution of health is the result of a fair distribution (of other goods), we need to neutralise the impact of factors beyond one’s control on health. This seems to lead to a contradiction within luck egalitarianism since achieving luck egalitarian justice in one area seems to require upsetting that same requirement in another. 
A possible way out of this conundrum would be to appeal to a more sophisticated view of responsibility whereby we might be able to claim that one cannot/should not be held responsible all the way down as it were. In other words, we might be responsible for our socio-economic status but, inasmuch as this influences our decisions about health or our health directly, we should not be held (fully) responsible for our health status. The idea is that the decisions we make about our socio-economic status should not be taken as choices we make about every area of our lives. So luck egalitarians might be able to argue, in conjunction with the assumption that health is special, that we should ensure that our health status only depends on our decisions about health specifically and these should be fully voluntary, in the sense of being unconstrained by social or economic factors. 
This would be a problematic and ambitious argument but let us assume that it works. The question is then whether it grounds a right to health, in the sense of equal opportunity for health. In order to answer this question, we need to know how we can neutralise the effects of factors beyond our control on health. And here we should distinguish between two levels at which we might intervene in order to improve the health status of individuals: we can prevent people getting ill or we can cure ilnesses. So in order to neutralise the effects of social factors on health we can recommend eliminating their effect at the first level, that is at the level of causing illness. But this means, on the one hand, that we might have to alter the otherwise just distribution of the social determinants of health. This is not only inconsistent, as I pointed out above, but it is also not sufficient to achieve equal opportunity for health, given the differential initial risks that people are exposed to. But there is a second route, namely neutralising the effect of factors outside our control by curing illness, that is by providing health care! There will, of course, be cases when a cure is not available and for such cases the luck egalitarian can only recommend compensation.
So a luck egalitarian commitment to justice in health cannot generate an equal right to health per se but it may be able to justify a principle of equal opportunity for health. Nevertheless, this translates into access to health care rather a right to health per se although we should note that the argument does not necessarily entail a universal health care system. Some individuals may be excluded if they can be held responsible for their health status. Nevertheless, since luck egalitarianism requires neutralising the effects of brute luck, it arguably recommends unconditional treatment for all those conditions that are caused by brute luck and it that sense it may entail a right to health care.


Fair equality of opportunity

If a luck egalitarian theory does not yield a right to health we might look at a different egalitarian theory, in particular one that does not place much emphasis on personal responsibility, such as Daniels’s account. The assumption that Daniels starts from, and that I share, is that ‘the appeal to a right to health or to health care is not an appropriate starting point for an inquiry into just health or just health care. (…) Rather, we may claim a right to health or healthcare only if it can be harvested from an acceptable general theory of distributive justice or from a more particular theory of justice for health and health care’ (Daniels, 2008, p. 15). 
	Unlike Segall, Daniels explicitly talks about a (human) right to health and he denies that his account generates a right to health per se. He points out that ‘health is an inappropriate object’ of a right; ‘if my poor health is not the result of anyone’s doing, or failing to do, something for me or to me, that might have prevented or might cure my condition, then it is hard to see how any right of mine is being violated’ (Daniels, 2008, p. 145). Nevertheless, he claims that his his argument supports both a right to health and health care. ‘If we have an obligation to ensure fair equality of opportunity, we have an obligation to promote normal functioning, and our moral right to health and health care is the corollary of these obligations’ (Daniels, 2008, p. 316). He maintains, however, that the right to health should not be understood as a right to certain health outcomes but rather as a claim that ‘certain individuals or groups or society as a whole must perform various actions, such as designing certain institutions and distributing important goods in certain ways, that promote or maintain or restore their health and must refrain from actions that interfere with it’ (Daniels, 2008, p. 145). In other words, the right to health becomes what I referred to above as an umbrella term for a cluster of rights to health-relevant goods. I submit, however, although I will not defend this position here, that this is not a right to health since it is reducible to rights other than health; furthermore, nothing is gained in my view by subssumming all of them under the banner of health. 
So I want to see whether his account generates a principle of equality in health or universal health care since I started from the assumption that this is how rights to health can be justified. However, I want to argue that his theory is even less congenial to a right to health care and that the only right that emerges from it is a right to a sufficient level of health, which is a right to a specific health outcome. 
In his previous book, Just Health Care, Daniels argued for universal health care, on the assumption that health care is a necessary (and sufficient) ingredient of good health. Given the recent empirical findings which show that some of the ‘determinants’ of health are social factors, Daniels has broadened his argument, while preserving the link between fair equality of opportunity and health. Daniels’s general argument, in a nutshell, runs as follows: 1) health (understood as normal functioning) helps to protect opportunity and 2) justice as fairness requires protecting opportunity so justice as fairness requires protecting health and therefore meeting health needs (Daniels, 2008, p. 30). The first premise as well as the validity of this argument is open to question but a thorough discussion of it is beyond the scope of this chapter; my aim is to see what kind of rights this argument might generate. 
	We might expect that, if it is the case that health promotes opportunity. and equality of opportunity is a requirement of justice, this account leads to equality in health. But Daniels does not want to claim that inequality in health status is unjust. This is because not all inequality in health undermines fair equality of opportunity; not all shotfalls in health necessarily undermine access to opportunity and health should be understood as ‘normal functioning’ for the purposes of this argument. So it is only when people fall below the level of normal functioning that equality of opportunity is undermined. But perhaps Daniels could still maintain that health inequalities are unjust if, for instance, they are due to socially controllable factors regardless of the connection between health an opportunity. Daniels denies that a health inequality is unjust unless ‘it results from an unjust distribution of the socially controllable determinants of population health’ (Daniels, 2008, p. 140). So a concern with equal opportunity and therefore health does not yield equality in health and right to health but only a claim to a fair distribution of the social determinants of health, that is rights other than health. As pointed out above, this is not a genuine right to health. 
But since health care might be part of this package of health-related goods, perhaps Daniels’s argument could support a right to health care, in the sense of universal access to health care, which is indeed what he was arguing for in Just Health Care. Since he does not reject but only seeks to broaden that argument in light of the findings on the social determinants of health, it is worth considering it.  
However, Gopal Sreenivasan argues that equal opportunity argument fails to support universal health care. The argument from equal opportunity has, according to him, two main steps: the first is that anyone who suffers a loss of health suffers a violation of her fair share of opportunity and the second is that everyone entitled to a fair share of health is entitled to a fair share of health care. Both these steps, Sreenivasan argues, are invalid; the second one, as we have seen is rendered untrue by the findings about the social determinants of health so, if what we are intersted in is health, providing universal health care will be insufficient. But perhaps health care is still necessary; as we have seen in the previous section, providing health care is one way of correcting the impact of social factors on health. Indeed if the first is valid, people who suffer a shortfall in health  will still require health care if their fair share of opportunity is to be restored. 
But we have seen that the first step is also invalid, i.e. it is not the case that any loss of health diminishes one’s fair share of opportunity. What Daniels argues is that any loss of health that impairs ‘normal functioning’ is detrimental to opportunity, where opportunity is to be interpreted as a ‘normal range of opportunity’ rather as a relative notion, as Sreenivasan claims. Thus, loss of normal functioning impairs access to the range of opportunities that everyone should have in a just society.[footnoteRef:10] In other words, there seems to be a sufficientarian threshold when it comes to health, in Daniels’s account. This seems to entail that access to health care is required at the bar of justice. But note that this does not justify universal and unconditional access to health care. It only requires access to health care inasmuch as this is required to restore normal functioning. If there are conditions that do not impair normal functioning or indeed, impairment of functioning that does not affect access to opportunities, like in the case of the elderly (cf. Segall, 2010 p. 32), it is not unjust to withold health care. So this argument does not ground a right to health care, especially since it does not necessarily require treatment for conditions due to one’s genetic make up.  [10:  For other criticisms of Daniels’s argument, and especially the notion of ‘normal opportunity range’, see Allen Buchanan (1984, pp. 62-66). ] 

Nevertheless, this argument can in fact ground a right to a sufficient level of health or perhaps health per se, if health is by definition just normal functioning. So in spite of Daniels’s denial that health is an appropriate subject of a right, it seems that his argument from fair equality of opportunity, if succesful, yields an equal right to certain health outcomes, which may translate in unequal access to health care. 
So neither of the two egalitarian theories that we considered can ground a right to the ‘highest attainable level of health’. However, each of them claims to justify a more limited right to either health care or health. I argued that a luck egalitarian theory of justice in health could generate a (limited) right to health care while a Rawlsian theory is more likely to insist on equality in terms of health outcomes, which could yield a right to the ‘lowest level of health necessary’ so to speak rather than the highest attainable one. 
The next question is then whether this could be a universal human right. I started from the assumption that if a theory of distributive justice can generate a right to health, this could in principle be a universal human right, unless there are further constraints that restrict the application of a theory to the domestic level. Indeed, Daniels explicitly rejects the global scope of his account while Segall claims that his arguments apply not only globally but perhaps cosmically. But even if these theories could be applied globally, there are some specific challenges that are posed by the concept of human rights, which I will consider in the next section.

Positive rights and (im)perfect duties

In this last section, I will briefly examine an argument put forward by Onora O’Neill according to which positive rights cannot be human rights because the duties they entail are not clearly specified and, if institutions are appealed to in order to specify these duties, they become special rather than general rights. This point, as she presents it, is meant to be a merely conceptual rather than normative one. What I want to argue is that this conclusion does not follow as a matter of conceptual truth but it is rather based on normative assumptions. The implications of my argument are quite modest; I do not claim to have shown that there is a human right to health or indeed any other positive rights. The argument only shows, against O’Neill, that not all positive rights are ineligible as pre-institutional, general rights; however, if some positive rights are to be human rights, their correlative duties must be clearly specified and this seems to imply that rights to a certain amount of goods, such as health care, are more plausible candidates. 
	O’Neill shares the assumptions about human rights outlined at the start of this chapter. More specifically, she assumes that moral human rights must be general rather than special, thus pre-institutional, which means that the duties correlative to them must be pre-institutional as well. Her argument is thus directed at the welfare or socio-economic rights currently enshrined in international law. A terminological clarification may be in order here. O’Neill finds the language of ‘welfare’ rights inaccurate since this expression simply refers, in her view, to rights to goods and services rather than rights that serve the welfare of the recipient. I agree with this point but at the same time, positive rights can be expressed, as I suggested throughout, either as entitlements to a certain outcome or as claims to goods and services, regardless of the outcome to be achieved. I reserve the term ‘welfare rights’ for the former.  
First, O’Neill argues against the view of human rights as ‘aspirational’, which is common among critics and supporters alike. Many positive human rights, including the right to health, are seen as ideals to be realised ‘progressively’, to the extent that states can afford their realisation. But this view fails to ascribe human rights any normative force; if they are to be taken seriously as normative claims, their correlative duties must be taken seriously as well. But the duties correlative to human rights in international law are ascribed to states. This, as O’Neill correctly points out, would make them special rather than general rights. The question is then whether it is possible to see socio-economic rights as general rights. O’Neill suggests a negative answer, since in her view perfect universal obligations can only correspond to liberty rights (O’Neill, 1996, p. 152). Her argument seems to run as follows:
a) all rights (including positive rights) have correlative obligations
b) duties correlative to rights must be perfect
c) positive duties cannot be perfect unless they are special
Therefore, positive rights cannot have (general) correlative duties. 
	In the next few paragraphs, I want to challenge the last assumption but in order to do that, we should look at the previous one as well. O’Neill concedes – to libertarians - that there is a significant difference between negative, ‘liberty’ rights and positive rights to goods and services. When it comes to negative or liberty rights, it is clear that all others have the same duty and there is no doubt who violates a right. But when it comes to rights to goods and services, ‘there is systematic unclarity about whether one can speak of violators’ (O’Neill, 1996, p. 132). The assumption here is that these rights do not and cannot have specified correlative obligations. 
 	It is often replied, as O’Neill remarks, that corresponding obligations could be assigned to specific agents; thus a positive right would correlate with a ‘distributed obligation’ that falls on specified agents or institutions. But O’Neill correctly points out that this would mean that positive rights are special rather than universal human rights. For these reasons, she concludes that the only genuine human rights are negative ones and if we are to be concerned with people’s needs or well-being we must go beyond the framework of rights and pay closer attention to duties and virtues. 
	It seems to me that, while O’Neill’s points are entirely justified, her conclusion is unwarranted. And that is because her assumption that positive duties cannot be general does not withstand scrutiny. This assumption is in turn based on the thought that duties correlative to rights must be perfect. But what exactly are perfect duties? There are several ways in which this requirement can be interpreted and I cannot discuss this in detail here but let us accept that they must have a clearly specified content; more specifically, in my view, their content must be an action that is directed toward the recipient of the duty. Imperfect duties by contrast make reference to a goal that must be achieved without, however, specifying ways to achieve it or what the limits are.[footnoteRef:11] In order to comply with imperfect duties, agents must (continuously) strive to achieve the goal.  [11:  O’Neill offers three different interpretations of what imperfect duties could be understood us but reasons of space prevent from examining them (O’Neill, 1989, pp. 224-225). ] 

She presents the assumption that correlative duties must be perfect as a requirement that simply follows from the concept of a right, and that is to an extent true but it is a normative rather than a conceptual requirement. All rights, we established, must have correlative duties. But there is in principle no reason why such correlative duties cannot be imperfect, in the sense just outlined. Thus, it is conceptually possible that my right to be well-fed, for instance, correlates with your duty to do your best to feed me. This does not necessarily indicate a particular action that should be taken but it implies that the duty is only discharged when the goal, i.e. being well-fed, is achieved.
A further assumption, however, is that rights are by definition enforceable claims; this is to say that it is permissible (for the right-holder or someone else) to force the bearer of the corresponding duty to discharge his/her obligations. It is, I believe, this assumption that motivates the claim that correlative duties must be perfect. Enforcing obligations that are not clearly specified or specified in terms of a goal – perhaps an ambitious one – to be achieved may be illegitimate, not in the least because it would be overly demanding; this is, however, a normative point. And what follows from this is that welfare rights, that is rights to a state of affairs specified in terms of outcome are not enforceable hence not genuine rights but not that positive rights cannot be general.
So genuine rights must indeed correlate with perfect duties. Can duties to provide goods and services be perfect? O’Neill would have us believe that positive duties can only be perfect if they are special. But there seems to be no reason why a right to a good or a service cannot be held against all others, who would therefore have a duty of justice to provide the right-holder with the good or the service in question. Again, a further implicit assumption here is that not every person can have a duty to provide the whole good or service to each other person. Thus, they must must be provided to one person by all others collectively. If that is the case, the obligation must be distributed so that each duty bearer must provide a share of the good. 
But this does not show that each other person has no perfect duty to provide this share and there is no reason why institutions are necessary in order to assign shares. What is, however, necessary is that the right itself is specified in terms of a fixed amount of a good or service that is divisible among all potential duty bearers. This may be more easily achieved for rights to certain goods but it is not impossible for services. The unclarity then about who the rights violators are in particular cases need not be as ‘systematic’ as O’Neill claims. If a right is unfulfiled, it will be possible to identify a rights-violator once shares have been assigned. So it seems that the thought that positive rights cannot be general is  insufficiently supported to say the least. This suggests that a right to health care rather than health is more plausible as a human right.

Conclusion

I argued in this chapter that a human right to ‘the highest attainable level of health’ is not a genuine human right and I suggest that nothing is gained by positing such a right. In order to see whether a more modest right can be justified, I examined two theories of justice in health and concluded that neither of them can generate a right to health as such but can perhaps yield a right to health care or to a minimum/sufficient amount of health. 
	Part of the aim of this chapter, however, was also to motivate the view that in justifying certain (human) rights, both the rights-based and the distributive justice approach are insufficient. Instead we should approach the issue from both ends in order to see what rights can be matched with perfect universal obligations. This is the kind of analysis that I tried to undertake here and I tentatively concluded that a right to health care, and perhaps a certain amount of health care, is more plausible as a universal human right.
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