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ABSTRACT

This thesis explores the evolving relationship between consent and marriage law in the United
States. While there is much discussion of the so-called “forced marriage” in America, there is no
universal definition of forced marriage and almost all legal intervention focuses on racial and
religious minorities. In response, this thesis employs Interpretative Policy Analysis to expand the
scope of this discourse and explore “non-consensual marriage”, a far broader and more nuanced
concept than the narrowly defined “forced marriage”. This examination starts with a review of
the limited research on forced marriage and marital consent, as well as the potential reasons for
this myopic focus in the US. Next, the spectrum of non-consensual marriage is explored
including where a spouse 1) lacks capacity to consent, 2) gives consent invalidly, or 3) withdraws
consent. Finally, it proposes both definitional and legislative changes that will lead to a more
comprehensive and concrete landscape on which we can evaluate marriage and consent. The
result of this extensive inquiry is the first large-scale evaluation of the meaning and scope of

marital consent in the US.



INTRODUCTION

Marriage is rarely conceptualized as merely the conveyance of a marriage license: it holds a
unique place in the popular imagination as a legal, social, and interpersonal institution of
particular, almost holy, importance. This attitude was summarized in a recent ruling by the US
Supreme Court, where Justice Kennedy declared, “No union is more profound than marriage, for
it embodies the highest ideals of love, fidelity, devotion, sacrifice and family. In forming a
marital union, two people become something greater than they once were.”! The extreme
reverence for marriage exhibited by lawmakers, judges, and the general public is not often well-
explained; the fundamental importance of marriage is taken for granted and rationale for this
reverence need not be justified. With this deep belief in the social good of marriage comes
another corollary assumption: people want to get married, and society should encourage that
desire. This “want” to be in the marital relationship can be described as “marital consent”, what

shall be referred to throughout this thesis as consent to into and/or remain in a marriage.

Despite the idyllic vision of marriage held by many, the existence of marriages where marital
consent is lacking, or has been procured wrongfully, has increasingly entered the public
consciousness. The past several decades have seen an increase in concern about so-called “forced
marriage” from both researchers and governmental actors. These marriages are envisioned as
those lacking the “full and free” consent of both parties, what is more concretely define
throughout this thesis as “non-consensual marriage.” While US federal and state governments
have directed some attention at non-consensual marriage outside of the US, as well as within
minority communities within the country, they have done little to critically examine marital
consent and how it is at play within US marriages. Accordingly, this thesis seeks to conduct an

extensive inquiry of the meaning and scope of marital consent in the US.

Part I lays out the foundations for this assessment of non-consensual marriage. Chapter 1.1.
outlines the methodological framework of the thesis and explains the rationale behind the use if
Interpretative Policy Analysis throughout this research.

Next, in Chapter 1.2, “forced marriage” as currently defined in the exiting literature is thoroughly

examined, and it is concluded that there are significant gaps in research on the definition and

U Obergefell v Hodges (2015) 576 US 644 (US Supreme Court).



boundaries of non-consensual marriages. It is also noted that the existing discourse on the issue,
both in the US and internationally, focuses almost entirely on forced marriage as a “cultural

issue”, largely originating from the MENASA region.

Accordingly, in Chapter 1.3, a deep historical assessment is undertaken to determine the
reasoning behind this limited conceptualization of forced marriage in the US. This research
identifies three primary reasons for the US government and populace’s myopic focus on “cultural
communities”: 1) limited views of “consent as Americanism” through US history, 2) the
intentional “othering” of minority communities through criticisms of marital practices, and 3) the

use of marriage as a tool to prevent unwed motherhood, even amongst unwilling spouses.

Having evaluated the historical landscape of forced marriage discourse in the US, Chapter 1.4
provides a background on the standing of the so-called “right to marry” under current US
Supreme Court jurisprudence, identifying again severe definitional issues with the concept. This
context will be essential for an understanding of the potential constitutional ramifications of

marriage capacity restrictions that shall be discussed in later chapters.

Rounding out the background information provided in Part I, Chapter 1.5 broadens the theoretical
inquiry into marital consent by looking at the understanding of consent in a wider variety of
settings, including ethics, contracts and sexual relations. The result is a framework by which we

can understand the US laws related to martial consent that are explored in Part II.

Part II assesses marital consent and capacity. Through US law, there are three primary groups
that legislators have identified as having limited capacity to consent to marriage: children,
persons with mental disabilities, and intoxicated parties. This thesis will focus on the former two
categories. Intoxication is a temporary state; this varies significantly from infancy, which lasts
from birth until the age of legal majority (generally 18), or mental disability, which can be
lifelong. Therefore, the effects on intoxication on the giving of marital consent so temporary as to
be of little usefulness to this assessment, which aims to observe the effect of marital consent law

on populations of limited capacity in a broader and more detailed way.

Chapter 2.1 focuses on child marriage in the US, providing a deep analysis of the many marital

age exceptions allowing for these marriages across US states and their corollary laws, namely



marital rape exceptions for married parties and auto-emancipation for married children. The
chapter also provides a detailed examination of the legislative debate on the elimination vs.

maintenance of such laws in the modern era.

Chapter 2.2 turns to the complex matter of marital consent for persons with mental disabilities, a
group that is far less easily defined than children. A legislative assessment of laws reveals the
extent to which persons with mental disabilities can consent to marriage under current state
systems. The chapter also explores the patchwork of corollary laws, including marital rape

exceptions and termination of State benefits, which can have significant impact on such parties.

Part I1I turns attention away from the conditions affecting the capacity to consent to marriage to
conditions that will invalidate consent, even when given by a party of full capacity. Chapter 3.1
begins this overview by parsing out the language of “forced marriage” statutes, looking at the
ancillary terms “duress” and “coercion” in great detail to obtain a level of specificity that is
sorely lacking in existing legislation. It is concluded that the term “force” is actually ill-suited to
the context of marriage and instead argued that new terminology be adopted, namely the terms

“duress-based marriage” and “coercion-based marriage”.

Chapter 3.2 then addresses the relationship between fraud and marriage, both as fraud to induce a
marriage and fraud as a perceived tool to wrongfully receive a marital benefit. While much
attention has been given to the latter understanding of fraud in recent discourse, this thesis argues
that the former understanding should be of greater concern when we speak of conditions

invalidating marital consent.

Finally, Chapter 3.3 addresses an area that is significantly overlooked in existing non-consensual
marriage research: withdrawal of consent. It does this by assessing both the so-called “right to
exit” in the context of the family, as well as the proposed “right to divorce” and its relationship to
no-fault divorce in the US. It is concluded that in the face of recent pushback against no-fault
divorce legislation, divorce must be staunchly protected as a method for parties to withdraw their

consent from marriage and exercise their right to exit such unions.

Through this research, this thesis arrives at several conclusions and recommendations. First is the

dire need for concrete definitions within the discourse on non-consensual marriage, as it is



identified that a lack of clarity in terminology as a major factor in the confusion and seeming
ineffectiveness of legislation throughout the US. Several terms are therefore proposed in the
effort to provide clarity and specificity for future research including: “marital consent”, “non-
consensual marriage”, “limited capacity marriage”, “duress-based marriage”, “coercion-based
marriage” and “fraud-based marriage.” While these terms are applied specifically in the context

of the US for purposes of this evaluation, the hope is to expand their use into a more general

inquiry of non-consensual marriages globally.

Next, the thesis concludes that existing US marital consent capacity restrictions for parties of
limited capacity (including children and persons with mental disabilities) are in need of
significant revision. As these laws stand, they are both under-protective of vulnerable persons
and conversely overly paternalistic in their approach. It is therefore recommended the
modification of such laws to set a brightline standard against the marriage of children and a

revised capacity-assessment procedure for persons with mental disabilities seeking to marry.

Finally, the thesis reflects on how the limited understanding of marital consent has led to the
stereotyping of minority communities and the overlooking of victims of non-consensual marriage
within “traditional” American society. It is therefore concluded should be turned away from who
induces non-consensual marriages to how such inducement is achieved. The result of this project
is a new benchmark in the understanding of non-consensual marriage and a roadmap for change

on this important issue within the US and beyond.



PART I: FOUNDATIONS FOR EXAMINING MARITAL CONSENT

1.1 Methodology

This chapter outlines the methodology applied throughout this thesis, as well as the sources
consulted for this research. Further, it makes specific disclosures on research limitations (both
doctrinally and personal to the author) and clarifies key terminology used throughout this
analysis. This thesis does not attempt to gather quantitative data on incidents of forced marriage,
nor does it provide a sociological assessment amongst the US population. The decision to avoid
new quantitative data gathering was intentional. One of the primary issues with “forced
marriage” research identified through this thesis is a critical lack of definitions that make clear
what types of marriage practices fall under this umbrella term. As shall be discussed in the next
chapter, the result of this failure in terminology has led the existing quantitative research to rely

on extremally limited data sets with largely unclear parameters for research subjects.

Instead, the thesis attempts to assess from a legal perspective how marital consent is
conceptualized by the US government and states in an attempt to arrive to more concrete
definitions of the “forced marriage” phenomenon. It accomplishes this by employing Interpretive
Policy Analysis, focused on the examination of relevant legal doctrine, historical records, case
law, and legislative transcripts. The reasoning behind this approach is two-fold: 1) it takes into
account the often highly emotional legislative process behind family law and 2) it addresses the

author’s close personal and professional relationship to the subject.

Integrated Policy Analysis

Integrated Policy Analysis (IPA) combines multiple methodologies, perspectives, and disciplines
to address complex, multi-dimensional policy issues.? IPA creates a lens by which we can view a
variety of quantitative and qualitative research, looking holistically at theoretical frameworks,
data sources, and stakeholder perspectives. This approach is based on the assumption that there
are multiple interpretations of policy issues, and seeks to uncover the underlying beliefs, values,

and feelings that shape these interpretations.> IPA often involves incorporating the perspectives

2 See eg. D Yanow, Conducting Interpretive Policy Analysis (Sage 2011).
3 See 1 Bacik, ‘Developing an Understanding of “Compromised Consent”: How Reconsideration of Consent as a
Legal Concept May Inform a Feminist Theoretical Framework for the Introduction of “Nordic Model” Prostitution

9



of those who have direct experience with the policy issue, in order to gain a more nuanced and
context-specific understanding of its effects. The goal of IPA is to provide a more

comprehensive, holistic understanding of policy problems and solutions.*

IPA recognizes the interdependencies within systems and looks at the influence of various
stakeholders, including policymakers, affected communities, interest groups, experts, and the
general public, that underly specific legislation.’ By viewing policy issues within a broader
context, IPA takes into account the historical, cultural, political, and socioeconomic factors that
shape issues and frame potential solutions. This context-specific understanding is essential for
developing an understanding of policies that is relevant and practical in real-world settings. By
integrating multiple methodologies and perspectives, IPA allows analysts to capture both the

breadth and depth of a problem, making the analysis more robust and inclusive.

The contextual approach of IPA helps researchers explore the “human” element of policymaking,
by viewing lawmakers as individuals with unique concerns, values, and priorities driven by their
environment and subjective understanding of societal issues. IPA allows for the identification of
interconnections between different factors and the individual biases and motivations of
stakeholders. As Yanow summarizes, “The central question, then, for interpretive policy analysts

is, how is the policy issue being framed by the various parties to the debate?®

IPA is a particularly useful methodological framework in the context of researching a highly
emotive area of law. Legislators, legal professionals, law enforcement, and the general public are
guided by a wide variety of personal views and experiences which color opinions on various laws
and policies. As summarized by Sanger, “It is clear that emotion is threaded throughout the
process of law making: motivation, planning, deliberation, judgment, negotiation, voting, and its
aftermath are all emotionally inflected.”” Legislators, lawyers, and even judges cannot be

expected to completely disregard their internal moral compasses when faced with challenging

Laws and Did Inform the Motivations of Lawmakers in Ireland’ [2022] PhD Thesis: School of Law, Trinity College
Dublin at 67-68.

4 See eg. K Bartels, ‘Using Interpretive Policy Analysis (IPA) to Drive Positive Change’ [2021] University of
Birmingham; A Durnovd, ‘Making Interpretive Policy Analysis Critical and Societally Relevant: Emotions,
Ethnography and Language’ (2022) 50 Policy and Politics 43.

5> See generally Yanow (n 2).

¢ ibid at 93.

7 C Sanger, ‘Legislating with Affect: Emotion and Legislative Law Making’ (2013) 53 American Society for
Political and Legal Philosophy 38 at 45.

10



legal choices. For example, it is well-established that emotional reactions, namely disgust, have a
strong impact on policies in criminal law.® There are a myriad of examples where legislatures
nationwide respond to a “moral panic” surrounding a particular issue, sometimes largely out of
proportion with the issue itself.” While in an idealized system, lawmakers and legal professionals
might make choices primarily on the basis of confirmed data, the reality is that emotional
responses are a significant, and in some cases the most significant, aspect of policymaking

decisions.

Perhaps more than any other policy area, the regulation of the family, including marriage,
children, and domestic violence, invokes highly subjective, and often highly emotional,
arguments.'® As much of the research in this thesis will demonstrate, family law across US
history has often been drafted more to reflect the individual morals and perceptions of legislators
than to address hard data and sociological analysis. With an understanding that emotional and
personal experiences are significantly at play in the creation and enforcement of family law, what
this thesis attempts to uncover is how these influences manifest through the laws on marital
consent throughout the US. IPA is a particularly useful framework from which to conduct this
analysis, as it prioritizes a contextual understanding of the law, rather than a pure textual
approach. IPA helps us to examine the ideological roots of policies related to the family law, as

much of the language of the laws themselves cannot encapsulate the range of this paradox.

Sources and Limitations

At the outset of this research, it was determined that information would be collected from all 50
US States.!! This process was intentionally broad, as the primary aim was to create a picture of
how marital consent is viewed in the United States broadly. By observing statutory language,

legislative arguments, and scholarly discourse on marriage in all states, this thesis attempts to

8 See eg. D Kahan, ‘“The Anatomy of Disgust in Criminal Law’ (1998) 96 Michigan Law Review 1621; see also
Sanger (n 7).

% See eg. Sanger (n 7) (discussing widespread legislation on programs such as “infant drop boxes” and mandatory
ultrasounds for women seeking abortion, despite little statistical on their effectiveness and significant public
pushback.)

10 See generally J Carbone and N Cahn, ‘Family Law and Emotion’ in S Bandes and others (eds), Research
Handbook on Law and Emotion (Edward Elgar Publishing Ltd 2021).

1 US extrajudicial territories and the District of Columbia were excluded from this evaluation, as these jurisdictions
do not follow the same state-legislative processes as the other 50 states. In addition, these jurisdictions have not been
included in the bulk of literature on non-consensual marriages within the US (importantly, quantitative data
gathering), and this thesis wanted to ensure that the statutory analysis was consistent with the scope of research used
to inform this project.

11



extract and examine common themes and ideologies amongst stakeholders in the field of non-
consensual marriage. This comprehensive scope is especially important in the context of the US,
where the Uniform Marriage Act doctrine of comity dictates that individuals from one state are
permitted to marry in any other state, and a legal marriage from any other state will generally be
fully recognized in all other states.!? In essence, this means that the marital law of just one state
can potentially affect citizens of any state. It was therefore critical to include all states into this
analysis. Furthermore, it proved impossible to find “model states” that were representative of
certain trends in legislation. No obvious pattern in marital laws emerged in the research based on
states’ geographic location, population, racial/ethnic diversity, or political breakdown. As shall
be discussed in the next chapter, this thesis launches stark criticism at research that limits scope

to arbitrary focus areas and it was thus determined to make the research broad in its scope.

Viewed through an IPA systems-oriented and contextual lens, the following sources have been

surveyed for this thesis:

Statutes
This thesis compiles and categorizes statutes related to the following areas related to marital

consent: marriages under the age of legal majority (Compendium A), annulment for persons
married under the age of legal majority (Compendium B), emancipation by court order or
through marriage (Compendium C), minimum age of sexual consent (Compendium D), marital
exceptions for sexual assault of minor (Compendium D), marital exceptions for sexual assault of
persons with mental disabilities (Compendium D), criminal laws related to forced marriage
(Compendium E), restrictions on marriage of persons with mental disabilities (Compendium F),
annulment for persons with mental disabilities (Compendium F), annulment for a showing of
force to induce marriage (Compendium G), annulment for a showing of duress to induce
marriage (Compendium G), and annulment for a showing of coercion to induce marriage

(Compendium G).

The statutory law indexes compiled for this project are now the most extensive available
compendiums of statutes related to consent and marriage in the United States. For each category

of laws, there is an evaluation of overall legal trends, as well as an interpretation the origin and

12 B Bix, ‘State Interests in Marriage, Interstate Recognition, and Choice of Law’ (2005) 38 Creighton Law Review
337.

12



meaning of the statutory language. Whenever we seek to evaluate statutory language, we must
acknowledge the role of canons of interpretation. Where possible, the common canons of
construction have been referenced and applied to the relevant statutory law. Most notably, this
thesis employs the canon of verba cum effectu sunt accipienda: the surplusage canon. This canon
dictates that “If possible, every word and every provision is to be given effect... None should be
ignored. None should needlessly be given an interpretation that causes it to duplicate another
provision or to have no consequence.”!3 This is of particular interest in the language of the family
law, as we shall see that many of these statutes use seemingly duplicative and redundant
language, without additional clarification or definition of terms.'* To the extent possible, this
thesis attempts to parse out the meaning of this language in accordance with the canon verba cum

effectu sunt accipienda, giving each term its own individual significance.

However, in interpreting statutory language, this thesis also moves beyond the confines of such
canons of construction. Statutory language is highly context-dependent, and an IPA approach
dictates that such context be at the forefront whenever reading such text. In addition, while state
legislatures generally do have offices of legal counsel to assist in the drafting of statutory
language, it is possible, and indeed as we will see throughout this research, probable, that certain
texts are duplicative, irrelevant, or otherwise contrary to the canon of interpretation. Where such
issues exist, they have been noted and attempts have been made to assess reasons behind these

inconsistencies.

Case law
For each topic, an extensive review of relevant case law has been conducted. This case law helps

to shed light on the application of the statutory law by family law judges, as well as in some areas
clarifying the statutory language in a real-world context. The majority of the surveyed case law

comes from the US Supreme Court, lower federal courts, and state Supreme courts.

One of the primary challenges throughout research for this thesis is the limited publicly available
information on state-level family law cases. Family law is primarily decided in the US at the

local (rather than federal) level, so the bulk of case law is created by county family law judges.

13 A Scalia and B Garner, ‘Reading Law: The Interpretation of Legal Texts’.
14 This issue is addressed more extensively in Chapter 3.1 on “force, duress, and coercion” language in marital law.
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There are over 3000 counties within the US, making direct contact with each of these courts
impracticable."” Furthermore, in many counties, it is common practice to seal family law records
entirely, allowing for their release only to the parties or their direct legal representatives. It is not
possible to conduct a widespread precedent review even for unsealed cases, as family court
matters generally do not receive a public judicial opinion unless they reach an appellate court,
which is exceedingly rare. To overcome this hurdle, this research relied on materials created by
state-level family law practitioners to ascertain local trends and have noted throughout the thesis

where secondary practitioner sources were consulted.

Legislative history
A primary aim of this thesis is to ascertain the reasoning behind marital law; thus, a wide range

of legislative history was surveyed for this project. These sources included statements by
legislators in committee and in general voting sessions and gubernatorial statements. Such
records are publicly available through recordings and/or transcripts of legislative hearings and
archived records of gubernatorial statements. In addition, statements by policymakers given to
media outlets have also been consulted. These sources give invaluable insight into the
motivations of policymakers in creating, supporting, and/or opposing legislation related to
marital consent. The reasoning for limiting legislative history research to publicly available

materials is discussed below.

Historical documentation
In order to give a broader contextual perspective to arguments on marital consent, a variety of

historical documents were included in this research. These include newspaper and other media
reports, records of public meetings, statements by historical stakeholders in the area of marital
law, and a variety of other materials that are cited throughout this thesis. Given this thesis’ aim to
broaden the collective understanding of marital consent, historical source review was not limited
to the area of non-consensual marriage. Rather, sources related to a wide variety of topics were
consulted, including the progression of children’s rights, disability rights, women’s rights,

domestic violence prevention, and immigrant justice.

15 “States, Counties, and Statistically Equivalent Entities” (US Census Bureau)
<https://www?2 .census.gov/geo/pdfs/reference/ GARM/Ch4GARM .pdf> accessed 13 March 2025.
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Theoretical discourse

While this thesis attempts to focus on the “real world” applications of marital law, it was also
necessary to include in this research an extensive inquiry on the theoretical foundations of
consent, both in family law and beyond. Without first exploring the ideological parameters of
consent, as theorized by a wide variety of scholars, it would be impossible for this thesis to
address one of its primary research questions: what level of consent should be considered
sufficient to be deemed valid for marriage? Chapter 1.4 therefore extensively reviews the
available theoretical literature on consent, both as applied to marriage and as a broad

philosophical and legal concept.

Disclosures on Terminology

Gender and sexual orientation

It is essential at the outset of any exploration of marriage and family law to discuss the element of
gender. As will be evidenced throughout this research, the issue of marital consent is a topic that
is integrally linked to the pervading gender norms accepted by both political actors and the
general public. The imposition of “traditional” heteronormative structures onto the family
system, particularly when related to pregnancy, are evident throughout the historical doctrine and
in today’s modern law. While marital consent is an issue that affects both men and women, it is
undeniable that gender plays a significant role in either empowering or disenfranchising a would-
be spouse. What quantitative data exists in the field indeed signals that gender is a major factor in
non-consensual marriage. For example, as of 2015, 85% of married children were minor girls

married to adult men.'®

Accordingly, this thesis uses the terms “women” and “girls” (women under the age of 18) largely
to refer to cisgendered females that have been socialized as women. Conversely, “men” and
“boys” (men under the age of 18) are used to refer primarily to cisgendered males, socialized as
men. These categorizations are not intended to discount the experiences of non-cisgendered
(including, transgender, nonbinary, and intersex) persons, who have undoubtably also been
affected by issues surrounding marital consent. Indeed, one motivation for non-consensual

marriage is to push LGBTQI+ individuals into a heterosexual marriage to suppress the

16 Unchained At Last, ‘Forced/Arranged/Child Marriage’ <https://www.unchainedatlast.org/about-arranged-forced-
marriage/> accessed 21 February 2024.
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individuals’ gender expression and to force conformation to gender-normative family roles.!”
However, given the scope of this research, gendered terminology should largely be read as

referring to cisgendered women or men.

It is also important to note that throughout this research, the term “forced marriage”, or more
aptly non-consensual marriage, is primarily understood to involve different-sex spouses. It is of
course possible for the parties to lack proper consent in a same-sex marriage; indeed this was the
case in the recent prosecution US v. Al Hunaity, where the victim was forced into a same-sex
marriage with her employer.!8 However, as will be discussed throughout this thesis, patriarchal
and heteronormative structures are significantly at play in the phenomenon of non-consensual
marriages, and arguably in marriage as an institution more widely. Furthermore, same-sex
marriage was only fully legalized in the United States in 2015,'” making a bulk of research on
this topic applicable to primarily heterosexual marriages. Accordingly, non-consensual marriages
discussed in this thesis will largely be thought of as involving different-sex spouses. However, it
is noted that the experiences of LGBTQI+ individuals in the context of marital consent is an area

that warrants significant further research.

Children
For purposes of this examination, the term “child” is used as a legal term of art, referring to an

individual under the age of legal majority of their home jurisdiction. At the federal level and in

all US states, except for Mississippi,° the age of majority is 18.

Mental Disability
This thesis uniformly uses the terminology “persons with mental disabilities” in an effort to

employ person-first language, with the understanding that the preferred terminology will vary
from person-to-person.?! Additional clarification on terminology related to mental disability will

be discussed in Chapter 2.2.

States and Court

17 See generally Forced Marriage Unit, ‘What Is Forced Marriage in the LGBT Community?’ (Home Office 2013).
18 US v Hunaity (2020) New Jersey District Court Criminal Record 1:18-cr-00723.

19 Obergefell v. Hodges (n 1).

20 Mississippi has various levels of legal majority, but the general majority age is 21.

2l United Nations, ‘Disability-Inclusive Language Guidelines’ <https://www .ungeneva.org/sites/default/files/2021-
01/Disability-Inclusive-Language-Guidelines.pdf>.
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The United States governmental system is arranged under the concept of federalism, which is a
power-balancing system between the federal and state governments. The federal government has
three co-equal branches (Congress, the Supreme Court, and the President), and each state has its
own legislative, judicial, and executive breaches (generally known as the state Legislature, state
Supreme Court, and the Governor). This thesis has assessed both US federal and state laws, but
most cited legislation comes from the state legislatures, which are the primary deciders of family
law within the US. For ease and clarity throughout tis evaluation, the term has “State” refers to
national entities (i.e. “UN member State), while “state” is used to refer to individual states
within the US (i.e. “the state of California”). Likewise, “the Supreme Court” and “Court” are
used to denote the US Supreme Court, while “courts” is used when discussing decisions by any

lower court.

Positionality

It is important to address the use of publicly available materials throughout this assessment. The
decision to not engage in direct interviews, either with legislative officials or survivors of non-
consensual marriage, was deliberate and necessary based on my close relationships in the field of

forced marriage legislation.

Since obtaining my law license in 2016, I have been integrally involved in political and legal
activities throughout the United States to address forced and child marriage. I served as the
Director of Policy for the only non-profit specifically aimed at ending forced marriage in the
United States, Unchained At Last (UAL). In my position at UAL, I assisted in the drafting of and
lobbying for bills designed to eliminate loopholes allowing for marriages of children under the
age of legal capacity. I worked directly with legislators from over 20 states, who represent a large
portion of the politicians attempting to address this issue. I served as a legal expert on child and
forced marriage in the first three states to end all forms of child marriage: Delaware, New Jersey,
and Pennsylvania. I testified in dozens of legislative hearings and met directly with hundreds of
legislators to answer their questions about pending child marriage legislation. My research and
testimony have been cited across the US in legislative advocacy campaigns to end child and

forced marriage.?? Through this work, I met and became close allies with many of the country’s

22 See eg. S Mueller, ‘Delaware Expected To Be The First State To Ban Child Marriage Outright” NPR (3 May 2018)
<https://www kpbs.org/news/2018/05/03/delaware-expected-to-be-the-first-state-to-ban>; ‘First State Ban on Child
Marriage Clears General Assembly’ Delaware Public Media (3 May 2018).
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most prominent activists and survivors of forced and child marriage. I also served as Program
Lead for the New Jersey Human Trafficking Legal Assistance Program, providing direct legal
representation for victims of human trafficking, including survivors of forced marriage. In that
role, I became even more embedded in the fight against non-consensual marriage, both through
legal advocacy and policymaking. For example, I served as family law legal counsel to the victim
of one of the only two forced marriage cases taken on by the US Attorney General’s Office. I
also worked closely with the Federal Bureau of Investigation and Department of State on several

cases related to victims of forced marriage.

Due to my work in this field, it would be both unproductive and unethical to conduct interviews
with the key players of forced marriage advocacy in the United States. I have close personal
relationships with many of the main political activists and legislators working to end child
marriage, which would prevent me from obtaining objective data. It would also be imprudent to
interview the most vocal opposers of marriage reform, as I have frequently argued in opposition

to their views in both the media and public legislative hearings.

Finally, and most importantly, it would be unethical to pursue survivor interviews. There are
relatively few survivors in the US that have come “out of the woodwork”™ to discuss their non-
consensual marriages openly. For many that have surfaced, I have served as a legal advocate or
as an advising consultant in their immigration, family law, or other legal matters. Even with those
survivors that I have not represented as an attorney, I have become close personal friends through
our shared work in this space. I am also known by survivors I have not personally met due to my
advocacy involvement. I cannot with solid academic standing obtain data from prior legal clients
and survivors who may have a personal relationship to me or my work. For this reason, I have
decided to draw on publicly available resources and documentation to ensure transparency of

sources throughout this thesis.
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1.2 Debating the Definition of ‘“Forced Marriage”

This thesis takes a unique look at “marital consent”, broadly defined as the consent to enter into
and remain in a marriage. Based on an extensive review, little scholarship has focused on this
topic specifically, and in fact this thesis is novel in its exploration of the parameters of marital
consent in the US. The majority of existing literature related to consent and marriage focuses on

the concept of “forced marriage”.

The most basic inquiry on this topic is perhaps its most perplexing: how do we define forced
marriage? There is no one universal definition of forced marriage and both governmental actors
and scholars have struggled to agree on a cogent set of boundaries on when a marriage is

“forced”.” The Council of Europe, for instance, issued a definition that was exceptionally broad:

[Forced marriage is] an umbrella term covering marriage as slavery, arranged marriage,
traditional marriage, marriage for reasons of custom, expediency or perceived
respectability, child marriage, early marriage, fictitious, bogus or sham marriage,
marriage of convenience, unconsummated marriage, putative marriage, marriage to

acquire nationality and undesirable marriage.**

This lack of definitional specificity is especially prevalent in the literature on forced marriage in
the US, which is already limited and narrow in scope. However, from the existing literature, a

few common definitional threads begin to emerge.

Forced Marriage as the Absence of “Full and Free Consent”

The most prominent language in definitions of forced marriage is the need for the “full and free
consent” of the parties. The UN Declaration of Human Rights, for example, states that, “Marriage

shall be entered into only with the free and full consent of the intending spouse”,?> which implies

23 See eg. F Bohkari, ‘Stolen Futures: Trafficking for Forced Child Marriage in the UK’ (ECPAT UK 2009)("There is
no internationally agreed definition of forced marriage"); H Love and others, ‘“The Complexities and Challenges of
Researching Forced Marriage in the US’ (2017) 10 ("A major challenge to identifying, researching, and intervening
in forced marriages is the absence of a uniform definition."); see also H Love and others, ‘Navigating an Unclear
Terrain: Challenges in Recognizing, Naming, and Accessing Services for “Forced Marriage™” (2019) 25 Violence
Against Women 1138.

24 E Rude-Antoine, ‘Forced Marriages in Council of Europe Member States: A Comparative Study of Legislation and
Political Initiatives’ (Council of Europe 2005) at 7.

25 United Nations Declaration of Human Rights (Art. 16(2)).
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that without such consent, a marriage is impermissible. The 1962 Convention on Consent to
Marriage, Minimum Age for Marriage and Registration of Marriages specifies that, “No marriage
shall be legally entered into without the full and free consent of both parties, such consent to be
expressed by them in person after due publicity and in the presence of the authority competent to
solemnize the marriage and other witnesses.”>® The OHCHR has further defined forced marriage
specifically as “a marriage in which one and/or both parties have not personally expressed their
full and free consent to the union.”?” The European Union Agency for Fundamental Rights
similarly defined forced marriage as “a marriage concluded without the consent of one or both
partners and therefore against the will of at least one of them” and as a ““serious violation of

human rights.”

The “full and free consent” language has been used as a foundational definition by forced
marriage researchers such as Ebeturk and Cowart,?” Morin,*® Villacampa and Torres,*! Psaila,
Leigh, Verbari, Fiorentini, Dalla Pozza, and Gomez**, and US organizations focusing on forced
marriage, including Unchained at Last,* the Tahirih Justice Center** and the Sauti Yetu Center
for African Women.*> Consent language is also used by researchers looking at marriages of
persons with learning disabilities, such as Clawson and Kitson, who stipulate that “Some people
with learning disabilities do not have the capacity to consent to marriage...if a person with a

learning disability does not have the capacity to consent, the marriage must be deemed as

26 Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages 1962.

27 *Child and Forced Marriage, Including in Humanitarian Settings’ (Office of the United Nations High
Commissioner for Human Rights) (last accessed 7 Jan 2025).

28 * Addressing Forced Marriage in the EU: Legal Provisions and Promising Practices’ (European Union Agency for
Fundamental Rights 2014).

2 1A Ebeturk and O Cowart, ‘Criminalization of Forced Marriage in Europe: A Qualitative Comparative Analysis’
(2017) 58 International Journal of Comparative Sociology 169 (forced marriage is "a marriage in which free and full
consent of at least one of the parties is absent").

30 KB Morin, ‘Understanding the Practice of Early and Forced Marriage in North America and Its Effects on
Women’ [2017] Samuel Centre for Social Connectedness 35 (forced marriage refers to a "marital union, which
occurs without the free and informed consent of one or more of the parties").

31 C Villacampa and N Torres, ‘Forced Marriage: What Do Professionals Know?’ (2021) 67 International Journal of
Law, Crime and Justice 1 (forced marriage is “marriage without the consent of both partners.”)

32 E Psaila and others, ‘Forced Marriage from a Gender Perspective’ (European Parliament Committee on Women’s
Rights and Gender Equality 2016).

3 Unchained At Last, ‘Forced/Arranged/Child Marriage’ <https://www .unchainedatlast.org/about-arranged-forced-
marriage/> accessed 21 February 2024 (“In a forced marriage, one or both parties do not give full, free consent.”)

34 Tahirih Justice Center, ‘Forced Marriage in Immigrant Communities in the United States’ (2011) ("A forced
marriage is one that takes place without the full and free consent of one or both parties.")

35 R Bangura, T Tran and K Schermerhorn, ‘A Closer Look at Forced and Early Marriage in African Immigrant
Communities in New York City’ (Sauti Yetu Center for African Women 2012) (forced marriage is a "marriage that
occurs without the expressed consent of either one or both of the parties.")
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forced.”*¢ Consent to marriage amongst persons with mental disabilities will be discussed at

length in Chapter 2.2.

Despite the continued use of the language of “full and free consent” throughout forced marriage
discourse, what is sorely lacking is an examination of what exactly constitutes valid consent. The
Council of Europe has defined consent to marry as consisting of both the psychological intent to
marry and the formal declaration that intent.?” Yet, there is still little discourse on how these
internal and external indicators of consent should be judged. Anitha and Gill highlight the
problematic nature of the current use of consent language, arguing that viewing marriage on a
binary of “consented to” or “forced” fails to encompass a spectrum of factors that influence an
individual’s decision to agree to marriage.*® They contend that defining forced marriage in this
way erroneously asks us to imagine a fictional independent actor who gives consent free from
contextual influences, such as race, class or gender.*® This critical view of the “full and free
consent” language is shared by Gangoli, Chantler, Hester, and Singleton, who find that “there are
often tensions between definitions and the experiences of victims/survivors of forced marriage”

as a result of a binary view of consent to marry.*°

Some broader theorists challenge the very notion of consent when applied to marriage,
particularly in the context of capitalism and patriarchy. For instance, Marin argues that the State’s
prioritization of marriage pushes individuals into these relationships to ensure necessary support
(what she defines as “care oppression”), when instead the State should focus on the regulation of
dependent caretaking relationships, such as parents to children.*! Other scholars argue under the
theory of “compulsory heterosexuality” that all heterosexual marriages are without true bilateral

consent, as women are conditioned to consent to marriage, even when it is not in their best

3 See R Clawson and R Fyson, ‘Forced Marriage of People with Learning Disabilities: A Human Rights Issue’
(2017) 32 Disability and Society 610.

37 See Rude-Antoine (n 24).

38 See S Anitha and A Gill, ‘Reconceptualising Consent and Coercion within an Intersectional Understanding of
Forced Marriage’, Forced Marriage: Introducing a Social Justice and Human Rights Perspective (Zed Books 2011).
3 See S Anitha and A Gill, ‘Coercion, Consent and the Forced Marriage Debate in the UK’ (2009) 17 Feminist Legal
Studies 165.

40 See G Gangoli and others, ‘Understanding Forced Marriage: Definitions and Realities’, Forced Marriage:
Introducing a Social Justice and Human Rights Perspective (Zed Books 2011) <Forced Marriage: Introducing a
Social Justice and Human Rights Perspective> at 25.

41 See M Marin, ‘Care, Oppression, and Marriage’ (2014) 29 Hypatia 337.
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interest. To authors such as Hester*? and Rich** women become willing victims to patriarchal
institutions such as marriage as a result of ongoing social conditioning, which ultimately leads to
their subjugation. To these authors, consent given under a system of compulsory heterosexuality

cannot be considered freely given nor morally valid.

Of those identified, the most expansive definition of forced marriage focused on consent in the
US was developed by Dank, Love, Esthappan, and Zweig in conjunction with the Tahirih Justice
Center: “a marriage when people did not feel like they had a real choice around 1) when they
wanted to get married; 2) who they married; or 3) when they got married, or they felt they could
not express what they really wanted without negative consequences.” ** This definition
significantly expands upon the “free and full consent” language and will likely encapsulate a
much wider variety of scenarios where consent to marriage is contested. One of the primary aims
of this thesis is to continue exploring the definitional issues surrounding forced marriage and
examine what factors constitute valid consent under both a theoretical framework and under

current US laws.

Forced Marriage as a Result of Duress/Coercion

Some organizations and scholars include in the definition of forced marriage both the language of
“full and free consent” and the additional elements of “duress” or “coercion.” For instance, the
UN High Commissioner for Human Rights defined forced marriage as “any marriage which
occurs without the full and free consent of one or both of the parties and/or where one or both of
the parties is/are unable to end or leave the marriage, including as a result of duress or intense
social or family pressure.”* Former United Nations Secretary General Kofi Annan described
forced marriage in terms of extreme duress, calling it marriage through the use of “threatening

behaviour, abduction, imprisonment, physical violence, rape and in some cases, murder.”#®

42 See M Hester, Lewd Women and Wicked Witches: A Study of the Dynamics of Male Domination (Routledge 1992).
43 See A Rich, ‘Compulsory Heterosexuality and Lesbian Existence’ (1980) 15 Journal of Women’s History 11.

4 M Dank and others, ‘Exploratory Research into the Intersection of Forced Marriage, Intimate Partner Violence,
and Sexual Violence’ (National Institute of Justice 2018).

4 ‘Preventing and Eliminating Child, Early and Forced Marriage’ (Office of the United Nations High Commissioner
for Human Rights 2014) A/HRC/26/22.

46 ‘In-Depth Study on All Forms of Violence against Women: Report of the Secretary General’ (United Nations
General Assembly 2006) A/61/122/Add.1.
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The US Department of State likewise defines forced marriage as where “at least one party does
not consent or is unable to give informed consent to the marriage, and some element of duress is
generally present.” 7 This definition is in line with the description of forced marriage laid out in
the UK’s Forced Marriage Civil Protection Act of 2007. This Act states that “a person (“A”) is
forced into a marriage if another person (“B”) forces A to enter into a marriage (whether with B
or another person) without A's free and full consent” and that “force” includes coerce by threats
or other psychological means...”*® This language is echoed by the UK Working Group on Forced
Marriage* and UK Crown Prosecution Service.®® Researchers, including Alanen,’! Brock and
Buckthal >? Enright,”® Roy,** Swegman,’> and Martin’® also include an element of duress or

coercion in their definition of forced marriage.

Here again, there is a significant opening in the research, which this thesis will seek to address.
There is little guidance on how we should define “force”, “duress”, or “coercion” in a legal
context, and even less so in the context of marital consent. This thesis will therefore explore
these terms in detail and determine how they apply to marriage across US legal systems in

Chapter 3.1.

4IConsular Affairs, ‘Foreign Affairs Manual Volume’ (United States Department of State 2005) at 7.

48 UK Forced Marriage (Civil Protection) Act 2007.

4 See Home Office, ‘A Choice by Right: The Report of the Working Group on Forced Marriage’ (June 2000).

50 Crown Prosecution Service, Honour-Based Violence and Forced Marriage (The Code for Crown Prosecutors
2019).

5! Alanen, Julia, ‘Shattering the Silence Surrounding Forced and Early Marriage in the United States’ (2012) 31
("The term ‘forced marriage’ describes circumstances where one or both spouses enter into or remain in a marriage
against their will, under physical force or psychological duress, or without free and valid consent.")

52 M Brock and E Buckthal, ‘Historical Overview of U.S. Policy and Legislative Responses to Honor-Based
Violence, Forced Marriage, and Female Genital Mutilation/Cutting’ [2018] NIJ Report ("A marriage conducted
without the consent of one or both parties where duress is a factor.")

53 Méiréad Enright, ‘Choice, Culture and the Politics of Belonging: The Emerging Law of Forced and Arranged
Marriage’ (2009) 72 Modern Law Review 331 (forced marriage is a "a marriage in which at least one of the spouses,
whether by reason of physical, emotional or psychological pressure, did not give consent to be married".)

3 D Roy, ‘An Introduction to Forced Marriage in the South Asian Community of the United States’ 57 (forced
marriage is “when two individuals, irrespective of gender or age, are coerced into marriage without consent from one
or both parties”.)

55 C Swegman, ‘The Intersectionality of Forced Marriage with Other Forms of Abuse in the United States’ (Tahirih
Justice Center 2016) (“A forced marriage is one that takes place without the full and free consent of one or both
parties and typically involves force, fraud, or coercion.”)

56 LV Martin, ‘Restraining Forced Marriage’ [2017] SSRN Electronic Journal

<https://www .ssrn.com/abstract=2962589> accessed 27 December 2021.
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Child Marriage as Forced Marriage
Child marriage, broadly defined as the marriage of an individual under the age of legal majority

(generally 18), is deeply tied to forced marriage throughout the literature. Some actors
deliberately conflate child marriage with forced marriage, finding that children cannot consent to
enter a marriage, and it is therefore per se forced when one of the parties is under the age of legal
majority. For example, the Convention on the Elimination of All Forms of Discrimination against
Women stipulates that, “The betrothal and the marriage of a child shall have no legal effect, and
all necessary action, including legislation, shall be taken to specify a minimum age for marriage

and to make the registration of marriages in an official registry compulsory.”’

In line with CEDAW, the OHCHR, finds that “child marriage is considered to be a form of
forced marriage, given that one and/or both parties have not expressed full, free and informed
consent.”® The European Parliament has also adopted this view stating, “As forced marriage
takes place in the absence of free and full consent of one or both spouses, the notion of forced
marriage necessarily encompasses child marriage...”>® The defining of child marriage as a form
of forced marriage is also supported by some scholars, who view a child’s lack of legal decision-
making capacity as an automatic violation of the requirements for “full and free consent.”® For
instance, Dank, Love, Esthappan, and Zweig clarify that “Embedded within our definition [of
forced marriage] was an understanding that individuals under the age of 18 cannot give consent

to marry...”%!

Despite these assertions, child marriage is still a permissible practice in most of the US (which
has notably not ratified CEDAW). As a result, an estimated 300,000 children were married in the
US from 2000-2018.52 If we accept the definition of child marriage or forced marriage, then all of
these marriages are per se forced marriages. This framing obviously creates massive challenges
for state legal systems and has created significant controversy in the forced marriage discourse,

which will be discussed at length in Chapter 2.1 of this thesis.

57 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 1979.

58 “Child and Forced Marriage, Including in Humanitarian Settings’ (n 27).

% Psaila and others (n 32).

6 See eg. LM Kopelman, ‘The Forced Marriage of Minors: A Neglected Form of Child Abuse’ (2016) 44 Journal of
Law, Medicine & Ethics 173 (arguing that child marriage is a form of child abuse that triggers the duty to report to
child welfare agencies.)

61 M Dank and others, ‘Exploratory Research into the Intersection of Forced Marriage, Intimate Partner Violence,
and Sexual Violence’ (Report to National Institute of Justice 2018).

62 Unchained At Last, ‘United States’ Child Marriage Problem: Study Findings’ (April 2021).
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Forced Marriage as a Unique Crime
The other topics discussed in much of the literature are the responses to forced marriage. The

most discussed of these responses is the debate on the criminalization of forced marriage as its
own crime. Currently the debate is centered on whether the US should follow the example of the
UK, where the Anti-social Behaviour, Crime and Policing Act 2014 has already made forced
marriage a stand-alone criminal offense in England, Scotland, and Wales.®* Some sources herald
the law as a victory for survivors and as having a strong normative effect.®* Other authors argue
strongly against blanket criminalization, citing concerns about driving the practice
“underground” and assert that victims will not want to report forced marriage cases if they
believe their family members might be criminally prosecuted.®> Begum’s study on the efficacy of
criminalization suggests that, in general, victims of forced marriage and professionals serving
these individuals often reject criminalization, as it can be harmful and potentially retraumatizing
to survivors.%® Some critics also assert that the criminal law on forced marriage in the UK, where
political focus has been almost entirely on marriages within South Asian and Muslim
communities (discussed below), serves to further ostracize minorities and that survivors do not

want to further stigmatize their community by bringing forward criminal allegations.®’

As much of the existing literature focuses on the criminal responses to forced marriage, there has
been little attention paid to potential civil remedies. This dissertation seeks to address this
significant oversight by highlighting the importance of family law in forced marriage cases.
Some publications exist that discuss family law solely in the context of raising the minimum age

for marriage.®® However, in articles focusing primarily on forced marriage, there is little

6 UK Anti-social Behaviour, Crime and Policing Act 2014.

%4See eg. A Gill and D Gould, ‘The Role of Family Coercion, Culture, Expert Witnesses and Best Practice in
Securing Forced Marriage Convictions’ (2020) 4 Journal of Gender-Based Violence 89.

65 See eg. 1A Ebeturk and O Cowart, ‘Criminalization of Forced Marriage in Europe: A Qualitative Comparative
Analysis’ (2017) 58 International Journal of Comparative Sociology 169, Tahirih Justice Center, ‘National
Consultation- Should Forced Marriage Be a Crime in the United States’ (1 June 2016).

% See P Begum, ‘Should Forced Marriage Be Criminalised?’ (2016); see also N Torres and C Villacampa,
‘Intervention with Victims of Forced Marriage’ [2021] Women & Criminal Justice 1 (arguing that a victim-centered
approach to forced marriage intervention requires a move away from focus on criminalization).

7 See G Gangoli and M McCarry, ‘Criminalising Forced Marriage’ (2008) 74 Centre for Crime and Justice Studies
44; Ebeturk and Cowart, ‘Criminalization of Forced Marriage in Europe: A Qualitative Comparative Analysis’ (n
29).

% See Unchained At Last (n 62); Karma Nirvana, ‘Child Marriage in England and Wales’ (2020).
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discussion over the State’s role in the perpetuation of forced marriage. This thesis seeks to

provide the first in-depth analysis of the family laws of the US to address this gap in research.

Forced Marriage as Human Trafficking

Some actors define forced marriage as a form of human trafficking or “modern-day slavery”. The
UN Temporary Slavery Commission in 1924 included in its list of practices analogous to slavery
“acquisition of girls by purchase disguised as payment of dowry, it being understood that this
does not refer to normal marriage customs”.% The Supplementary Convention of 1956 went on to
prohibit any instance where “a woman, without the right to refuse, is promised or given in
marriage” for value to any other person.”” Commenters such as Sobik,”! Warner,”? Bohkari’”?, Gill
and Anitha,’* Kakar,” Warria, 7®, Igareda Gonzalez and Barcons Campmajo’’ contend that forced
marriage can constitute a form of human trafficking and argue for the application of anti-
trafficking legislation to these cases. Sisli likewise argues that child marriage should be viewed

as a form of child labor, and therefore a modern slavery issue.”®

However, not all commentators support the categorization of forced marriage as a form of human
trafficking or slavery. For instance, Haenen argues that forced marriage is not, in itself, a form of
slavery, as denial of the right to marry freely is not equated to the right against ownership as laid

out by international conventions.”” Allain also distinguishes forced marriage from a generalized

categorization of human trafficking, arguing that CEDAW lays out only a positive right to choose

% Temporary Slavery Commission 1924.

70 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery 1956Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery 1956.

"1 See J Sobik, ‘Behind Closed Doors- Child and Early Marriage as Slavery’ [2015] Anti-Slavery International.

2 See E Warner, ‘Behind the Wedding Veil: Child Marriage as a Form of Trafficking in Girls’ (2011) 12 Journal of
Gender, Social Policy & the Law 233.

73 See Bohkari (n 23).

74 See A Gill, S Anitha and A Warria, ‘Forced Child Marriages as a Form of Child Trafficking” (2017) 79 Children
and Youth Services Review 274.

5 See S Kakar, ‘Child/Forced/Servile Marriages 2 Human Trafficking’ in J Winterdyk and J Jones (eds), The
Palgrave International Handbook of Human Trafficking (Palgrave Macmillan 2019).

76 See Gill, Anitha and Warria (n 74).

7 See N Igareda Gonzalez and M Barcons Campmajo, ‘Approaching Forced Marriages as a New Form of
Trafficking in Human Beings in Europe’ (Ghent University, Autonomous University of Barcelona, and Centro
Scienza Onlus 2015).

8 See ibid.

79 See 1 Haenen, ‘The Parameters of Enslavement and the Act of Forced Marriage’ (2013) 13 International Criminal
Law Review 895.
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one’s marital partner, rather than a definitive human right against forced marriage .3 He also
argues that forced marriage in conflict scenarios, which may more clearly fit a trafficking model,
need to be distinguished from marriages that are forced due to familial pressure and cultural
norms.}! Villacampa and Torres have shed light