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Summary

This thesis explores the nature of the right of children to be heard in proceedings
affecting them as enshrined in the Convention on the Rights of the Child (CRC),
the international obligations which it creates, and how this pertains to Ireland.
The primary focus of the thesis is 1) to elucidate the international right and ii) to
determine whether the right is being implemented in Ireland in accordance with
the CRC.

It is inevitable that courts will be required to make decisions about the interests of
children, particularly in child care and cases and cases concerning custody and
access. Ascertaining the views of the child in such cases is increasingly seen as
improving decision-making, and a right to which children are entitled. However
there appears to exist a lack of agreement and understanding on the substance of
the right of children to be heard. This thesis explores a number of vital issues in
this regard. The methodological approach used throughout the thesis is one of
critical legal analysis, specifically analysis in terms of compliance with human
rights law. The rules, principles and jurisprudence which constitute the human
rights law standards are analysed with regard to the child’s right to be heard. As
they constitute the criteria against which to measure state practice, the relevant
standards are structured as a comprehensive model. This model is then utilised to
analyse whether Ireland is indeed in compliance with these standards.

In the first chapter, the right to be heard is considered through the issue of
children and the law and children as rights-holders. The civil law proceedings in
which children may be involved, and the ambivalence with which children are
treated by the courts are considered. The complex matters of children’s capacities
and the weight to accord to children’s views are examined. It is highlighted that
the research is unclear as to what conclusions we can infer about categorising
children by age, if any, but that children have been traditionally underestimated
by researchers and society generally. It is concluded that, considering the
seriousness with which states treat the matter of the due process rights of adults,
overriding children’s wishes should be treated with the utmost of caution, and
require extensive justification.

The purpose of Chapter 2 is to elucidate the nature of the right of children to be
heard and to establish the factors which must exist for vindication of the right in
accordance with international human rights standards. After comprehensive
analysis of Article 12, factors which must be in place for a minimum standard of
implementation are identified and encapsulated in a model of the right.

Chapter 3 examines the point that, despite the existence of the international legal
right of children to be heard, there are significant difficulties relating to
sovereignty and the lack of enforcement mechanisms inherent in implementing
the current international human rights framework. The question of whether states
are indeed obliged to implement the provisions of the treaties which they have
ratified is raised. It is submitted that the primary obligation on states as regards
the right to be heard is to adequately incorporate the provisions of the Convention
on the Rights of the Child into domestic law. A legitimate expectation exists that
states will incorporate the international human rights standards enshrined in the
treaties which they ratify. Ireland’s dualist legal system is considered.
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The European Court of Human Rights increasingly recognises the influence of
the CRC in its judgments. This furthers the possibility that the Court will find an
implied right of children to be heard within the European Convention. In Chapter
4 it is noted that the case law of the court relating to hearing children has, to date,
been primarily positive, with the European Court attributing significant weight to
the views of the children involved. However it possible that a case taken by or on
behalf of a child will be necessary in order to establish the right to be heard as a
Convention right, as to date the Court has primarily been asked to adjudicate on
matters relating to the rights of parents.

Chapter 5 examines child law in Ireland in order to set the context for in-depth
analysis of the practice and jurisprudence of the courts relating to the right to be
heard. It is established that the rights of children in Ireland are becoming
increasingly recognised, and the language of Article 12 of the CRC is certainly
permeating law and policy. Perhaps most importantly, the right to be heard is
included in the text of the proposed amendment to the Constitution to include
explicit reference to children’s rights. However at present, where it is provided
for in the legislation, hearing children is not seen as a right, but an option for the
courts where it sees fit to utilise its discretion in a minority of cases.

The case law of the superior courts of Ireland is examined in Chapter 6. It is
submitted that, compounded by the presumption in favour of return of children
under the Hague Convention, there exists a trend whereby the views of children
under approximately 12 years will be ascertained, but overridden. It is argued that
insufficient consideration is accorded to the nuances of the maturity of the
individual children and the way in which their wishes are weighed against other
factors. The failure to place the best interests of children, and consequently their
views, at the heart of all superior court decisions affecting them is highlighted,
and it is suggested that a standardised ‘checklist’ of the likes contained within the
Children Act 1989 of England and Wales would be useful.

Chapter 7 involves analysis of data collected as part of practical research in the
Irish District Courts. It is determined that, although the role of the guardian ad
litem (the main mechanism through which children are heard in Ireland) is
valued, issues as regards appointment, payment, and the nature of the role of the
professional persist. Other trends in practice are also highlighted. It is submitted
that there is an urgent need for a regulatory body and to enact legislation to
permit the voices of children to be heard in family law cases.

The concluding chapter applies the model to Irish practice. It also highlights the
existence of a number of limitations relating to Article 12 itself as well as the
comments of the Committee on the Rights of the Child. The most obvious
deficiency is the fact that there are many questions left unanswered about when
children should be accorded party status and have the right to appeal the
substance of decisions made about them. It is also submitted that the wishes of
the person about whom a decision is being made should be assumed to constitute
the most important factor in the decision-making process. International legal
standards should include an assumption that a child’s views should be overridden
by the courts only where there is a strong basis for doing so. It is argued that an

optional protocol to the CRC to recognise greater due process rights for children
should be drafted.
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The right to be heard somehow by someone before a claim
is denied, particularly if life hangs in the balance, is far
greater in importance to society, in the light of the said
history of its denial, than inconvenience in the execution of

the law.

— Frankfurter J, Douglas J and Brennan J, US Supreme

Court.!

Judges should listen to kids. Adults are smarter, but kids

know the truth.

— Five year old child of separated parents.’

! Caritativo v People of the State of California 357 US 549; 78 S Ct 1263; 2 L Ed 2d 1531 (1958).
Dissenting Opinions of Frankfurter J, Douglas J and Brennan J, para 19.

? Cited in Marsha Kline Pruett and Kyle Pruett, ““Only God Decides’: Young Children’s
Perceptions of Divorce and the Legal System” 38 Journal of the American Academy of Child and
Adolescent Psychiatry 1544 (1999), at 1550.
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Introduction to Thesis

Children are in a unique legal position. They are the only group of
human beings generally assumed by the law (including international
law) not to have autonomy over their own lives." This position is
arguably appropriate for many purposes— it is the responsibility of
adults to prepare children for autonomy and to guide them
accordingly.2 However, the situation raises some difficult issues.
First, it is currently recognised that children should have increasing
influence over their own lives as they get older and progressively
attain the experience necessary to make decisions.’ Secondly, a
number of situations arise whereby the interests of children
potentially conflict with those of the adults who are assumed to
provide such guidance.* Legal systems acknowledge this by
providing for the resolution of custody and access disputes, as well
as permitting children to be taken into the care of state authorities in
certain circumstances. When such cases arise, the circumstances of
the child involved obviously become a matter for the courts, which
have been entrusted with responsibility for upholding justice and the

rule of law. The right to be heard in legal matters concerning oneself

! With the exception of adults who have diminished decision-making capacities.

? This is recognised in Article 5 of the UN Convention on the Rights of the Child
(GA res 44/25, annex, 44 UN GAOR Supp [No 49] at 167, UN Doc A/44/49
[1989]; 1577 UNTS 3; 28 ILM 1456 [1989], came into force 2 September 1990,
hereafter ‘CRC’) which enshrines the principle of children’s evolving capacities
which acknowledges that children should be accorded more autonomy as they
grow in terms of both age and capacity.

? See, for example, the Convention on the Rights of the Child (Articles 5 and 12).
It is also recognised in domestic law, for example in Scotland children are
considered competent to instruct a lawyer at age 12 under the Age of Legal
Capacity (Scotland) Act 1991. In the Irish context, children have the right to
consent to medical treatment from the age of 16 under the Non-Fatal Offences
Against the Person Act, 1997. There are numerous other examples, some of which
are discussed in Chapter 1.

* These include care cases, in which parents who contest care applications wish to
retain rights of care over their children (even where they may have been neglectful
or abusive), and custody/access cases, in which parents may be in dispute.



is a key due process right and it is internationally recognised as
applying to children by Article 12 of the Convention on the Rights of
the Child.’ The right of children to be heard is, however, an area that
is little understood and much of society has not even accepted that
the right exists, or that it is in any way valuable. The courts, as
guardians of justice and equal treatment for all citizens, are in a

unique position to interpret, apply, and therefore enforce this right.

This thesis explores the nature of the right to be heard as enshrined
in the Convention on the Rights of the Child, the international
obligations which it creates and how this pertains to Ireland. The
primary focus of the thesis is 1) to elucidate the international right
and ii) to determine whether the right is being implemented in
Ireland in accordance with the Convention on the Rights of the

Child.

Children’s Rights, the Convention on the Rights of the Child,
and the Right to be Heard

The UN Convention on the Rights of the Child is an international
treaty which enshrines human rights specific to children.® Although
creating a dedicated treaty could be argued to sideline children’s
rights by differentiating them from those of adults, on balance it
seems that such an instrument was a necessary development in

international human rights law.” The other general human rights

5 The Convention on the Rights of the Child, GA res 44/25, annex, 44 UN GAOR
Supp (No 49) at 167, UN Doc A/44/49 (1989), adopted 20 November 1989,
entered into force 2 September 1990.

® The Convention was adopted and opened for signature on 20 November 1989
and entered into force on 2 September 1990.

7 See generally Geraldine Van Bueren, The International Law on the Rights of the
Child (Martinus Nijhoff, 1995, at 13). Differentiating between the rights of
children and those of adults may beg the question of whether this precludes rights
in general human rights treaties which are not explicitly mentioned in the CRC
from applying to children. However Article 41 of the CRC states that, “[n]othing



treaties were assumed to be relevant to children,8 however there were
a number of difficulties. First, the existence of rights which children
are not permitted to exercise (e.g. right to vote) or unable to exercise
without adult assistance (e.g. right to property) gave rise to questions
about which of the rights enshrined in the main instruments applied
to children, and in some instances, how. Secondly, because of the
existence of needs specific to children, interpretative principles were
necessary for the meaningful enjoyment of their rights. These
ultimately came to be the best interests principle and the principle of
the evolving capacities of the child.” The best interests principle
recognises the fact that children (particularly very young children)
will often require adults to make decisions on their behalf. The
principle of the evolving capacities of the child recognises that the
needs of a newborn are very different to those of a 17 year old, and
that there are numerous stages of development in between. As
children grow older they should have more autonomy over their

lives.

The CRC therefore acknowledged that a child should not be
completely denied civil and political rights just because she is not yet
classed as an ‘adult’. This constituted the first time in international
law that such rights were explicitly recognised in relation to children.
The term most frequently used to describe the civil and political

rights enshrined in the CRC is ‘participation rights’.'” Although

in the present Convention shall affect any provisions which are more conducive to
the realization of the rights of the child and which may be contained in: (a) The
law of a State party; or (b) International law in force for that State.”

8 For example the International Covenant on Civil and Political Rights, UN GA
Res 2200A [XX1], 21 UN GAOR Supp (No 16) at 52, UN Doc. A/6316 (1966);
999 UNTS 171; 6 ILM 368 (1967) adopted 16 December 1966, entered into force
23 March 1976. See further Chapter 1.

? Van Bueren, note 7, at 45. Van Bueren describes them as “umbrella principles
underlining the exercise of all the rights in the Convention™ (at 51).

' “participation rights’ refer to the participation of children in decision-making
affecting them. It is currently a term which is widely used in relation to Article 12



there are a number of other articles in the CRC which enshrine
various civil and political, or ‘participation rights’, the most
extensive source of participation rights is Article 12."' This article
provides children with the ‘right to be heard’— i.e. the right to
express views in all matters affecting them, including the right to be
heard in judicial and administrative proceedings. The importance of
the right to be heard is highlighted by its status as a general principle
of the Convention.'” This means that the interpretation of other
provisions of the CRC should include consideration of Article 12,

: 1
and vice versa.'?

The CRC has the highest rate of support of any international human
rights treaty- it has been ratified by every state except the US and
Somalia," and Somalia has indicated that it will do so soon.'® Yet
the issue of participation rights for children is a contentious one,
despite the crucial position of such rights within the Convention.
There is significant evidence that implementation of the right to be
heard in civil legal proceedings is poorly implemented globally.'® It

is certainly poorly understood.'” Questions persist, for example,

and other relevant articles of the CRC. See Committee on the Rights of the Child,
General Comment No. 12: The Right to be Heard (1 July 2009) CRC/C/GC/12,
para. 3. See also Malfrid Flekkoy and Natalie Kaufman, The Participation Rights
of the Child: Rights and Responsibilities in Family and Society (Jessica Kingsley
Publishers, 1997), at 27.

" This is because of the fact that it refers to “all matters affecting the child.”

'2 This means that all other rights in the CRC are to be interpreted with Article 12
in mind.

'3 See Committee on the Rights of the Child, General Comment No. 5: General
Measures of Implementation, (27 November 2003), CRC/GC/2003/5, at 3-5.

' Eugene Verhellen, Convention on the Rights of the Child: Background,
Motivation, Strategies (4™ ed, Garant Publishers, 2006), at 9.

"> Somalia has announced that it plans to ratify the CRC. Somalia to Join Rights
Pact: UN, Reuters Africa, Friday 20 November 2009, available at
http://af.reuters.com/article/topNews/idAFJOE5SAJOIT20091120 (last accessed 18
July 2010).

'® Rachel Hodgkin and Peter Newell, Implementation Handbook for the UN
Convention on the Rights of the Child (UNICEF, 2002 ), at 163.

'7 Note for example in Irish law children in family law cases are only very rarely
heard (under the Children Act 2001), whilst children in child care cases (under the



regarding potential age limits in relation to the right, the relationship
with other rights, as well as potential restrictions on the meaningful
enjoyment of the right. Furthermore, there has yet to be detailed
consideration of the development of this right since the entry into
force of the Convention, particularly as regards the treatment of the
right to be heard in domestic and international courts. There is
certainly a lack of information on implementation of the right in the
Irish system, despite the fact that the right may be expressly
enshrined in the Irish Constitution in the near future.'® It is hoped
that the current research will provide illumination and analysis in

respect of the lacunae identified.
Aims and Objectives

This thesis aims to advance understanding of children’s rights by
providing a comprehensive analysis of the nature of the international
legal right of children to be heard in civil law proceedings affecting
them.'® It also aims to elucidate in detail how and whether children
are heard in the Irish context. The first objective of the thesis,
therefore, is to clarify the international legal concept of the child’s
right to be heard. The second objective is to determine whether Irish

state practice is in compliance with international human rights law,

Child Care Act 1991) are heard much more frequently. This dichotomy also exists
in the UK context, under the Children Act 1989. This does not constitute adequate
implementation under Article 12 of the CRC which stipulates that children must be
heard in, “all matters affecting them”.

'8 See generally Joint Oireachtas Committee on the Constitutional Amendment on
Children, Final Report (Houses of the Oireachtas, 2010), available at:
http://www.oireachtas.ie/documents/committees30thdail/j-
conamendchildren/reports 2008/20100218.pdf (last accessed 16 September 2010).
and Aoife Daly, “Implementing the Right of Children to be Heard” Irish Times, 1
March 2010, at 22.

' Hereafter “the right to be heard.” This should not be confused with the general
Article 12 “right to be heard” in all circumstances — family, school, court etc. See
below at 7 for clarification of the contexts which will be covered by this thesis.



i.e. whether the right is being implemented in the manner intended

by the CRC and other relevant instruments.

This thesis will explore a number of vital questions which have not
been addressed in the existing literature. What is the scope of state
obligations in relation to the right to be heard? What constitutes
adequate and appropriate implementation? There also exists the
question of whether, and if so how, the right to be heard differs from
the right to make decisions and to what extent, if any, this key due
process right can and should be limited for those who have not yet
reached adulthood. The thesis will also examine whether the
Republic of Ireland provides appropriate mechanisms for the right of
the child to be heard, and whether the state is in compliance with the
Convention on the Rights of the Child. Other questions to be
explored in the Irish context include: to what extent do judges cite
children’s wishes as a determining factor when making decisions
that affect them? Are there emerging trends in practice? What factors
influence the weight being given to children’s views in the legal
system? The substantive chapters in this thesis will go some way

towards answering these questions.
Rationale

The right of children to be heard is a relatively new and emerging
right, which is of significant international interest.”” The primary
reason for this enquiry is the crucial nature of the right. While the
right of children to be heard and to participate in all matters affecting
them is of enormous significance, it is arguable that the

implementation of this right in legal proceedings (as opposed to

% Note, for example, the inclusion of the right to be heard in Article 11(2) of the
“Brussels II Regulation” (Council Regulation [EC] 2201/2003 of 27 November
2003) and Article 24 of the EU Charter of Fundamental Rights.



other contexts) is particularly important. The primary reason for this
is the long-standing existence and fundamental nature of due process
rights. Furthermore, decision-making in the area of both care and
custody/access proceedings is generally of profound, often life-
changing, consequence for the children involved.”! Moreover, if
states fail to implement the right of children to be heard in the courts,
it is likely that this will send a message to civil society that hearing
children generally, for example in policy decision-making and
schools, is not in fact an international legal obligation, but an
optional practice to be ignored when its implementation causes

inconvenience (which is, of course, all of the time).

Another important reason for the current analysis is the lack of
clarity surrounding the precise nature of the right to be heard and the
obligations which it places on states. Although the right is prominent
within the CRC, direction is not provided by that instrument
regarding the exact manner in which states should implement the
right, and a number of grey areas persist. In the absence of detailed
elaboration, the nature of the right to be heard is left to individual
states to determine, inevitably resulting in diverse interpretations of

the principle.”” The Committee on the Rights of the Child” has
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For example being taken into the care of the state, or no longer living
with/having contact with one parent.

2 For example in Ireland, England and Wales, the child rarely meets directly with
the judge, see Judy Cashmore and Patrick Parkinson, “What Responsibility do
Courts Have to Hear Children’s Voices?” 15 International Journal of Children of
Children’s Rights 43 (2007), at 49. However such practice is commonplace in the
German system, see Nina Dethloff and Dieter Martiny, National Report: Germany
(Commission on European Family Law, 2004), cited in Branka Resetar and Robert
Emery, “Children’s Rights in European Legal Proceedings: Why are Family
Practices so Different from Legal Theories?” 46 Family Court Review 65 (2008),
at 69.

* The Committee on the Rights of the Child is the monitoring body for the
Convention on the Rights of the Child, established under Article 43 of that
Convention. The Committee is tasked with examining state reports under Article
44 of the Convention, and also publishes General Comments, which are
explanatory or interpretative documents on various aspects of the Convention. It
can also organise Days of General Discussion to hold discussions on aspects of the



provided useful guidance through the General Comment on Article
12.** However this General Comment provides guidance in relation
to the totality of Article 12, as it relates to the right to be heard
within the family, community, school, the political arena, as well as
criminal and civil proceedings affecting children. There is little
guidance provided in the General Comment specifically on the
matter of hearing children in proceedings affecting them. The
Committee on the Rights of the Child itself refers in its General
Comment on Article 12 to “a need for a better understanding of what
[A]rticle 12 entails and how to fully implement it for every child.”*
The Committee also “remains concerned about the quality of many
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of the practices that do exist.”” This thesis seeks to further
understanding of the international legal right of children to be heard
in civil law proceedings affecting them. Such a study seems
necessary considering there exists no monograph on this topic
specifically. Ireland ‘is a particularly good choice for a case study
because of the existence of a relatively well established legal system
which is grappling with this modern right, and because of recent
developments relating to children’s rights in the jurisdiction.”’ A
handful of books have been published in Ireland which pertain to

child law® and children’s rights.”’ However a thorough examination

of implementation of the right to be heard is necessary.

Convention. See further the website of the UN High Commissioner for Human
Rights, at http://www2.ohchr.org/english/bodies/crc/ (last accessed 18 July 2010).
¥ Committee on the Rights of the Child, note 13.

¥ Ibid, para. 4.

* Ibid.

7 Relevant cases include N. v N. [hearing a child] [2008] IEHC 382 and F.N. and
C.0. [2004] 4 IR 311; [2004] IEHC 60. A referendum is due to be held in 2011 to
determine whether explicit reference to the rights of children (including the right
to be heard if the wording which is currently proposed is ultimately accepted) will
be included in the Constitution. See Oireachtas Committee on the Proposed
Amendment on Children, note 18. It should also be noted that the decision to focus
on the Irish context was also related to the fact that the opportunity arose for first-
hand research in the Irish District Courts.

8 See e.g. Geoffrey Shannon, Children and the Law (Round Hall, 2005).



Scope of the Thesis

In an ideal world, it would have been desirable to carry out a full
analysis of all proceedings concerning children and to analyse a wide
range of practice in various jurisdictions around the world. The
thesis, however, limits itself primarily to child care and family law
proceedings. Cases regarding youth justice and children as witnesses
and/or victims in criminal cases clearly constitute proceedings
relating to children. It would also have been useful to examine
practice in the area of administrative proceedings such as those
relating to family conferences,’® immigration and school expulsion.
The area of children and medical consent is another topic which
potentially implicates the right to be heard. However this breadth of
research was not possible within the scope of the current thesis, as
will be outlined in this section. A more in-depth study of the area of
care and custody/access proceedings constitutes the most relevant
and original research. As noted above, the court system is a crucial
area in terms of human rights, and it is in these types of court
proceedings that children’s interests are most frequently and directly

involved.

The right to be heard enshrined in Article 12 of the CRC is clearly
relevant to children in conflict with the law and child
victims/witnesses. However there are a number of factors which

highlight the need for a thorough but separate analysis of Article 12

* Ursula Kilkelly, Children's Rights in Ireland: Law, Policy, and Practice (Tottel,
2009).

% The term ‘family conferences’ is used in the Irish context to describe both
meetings regarding mediation between families in which there are separation
proceedings or custody/access disputes, as well as meetings to discuss the best
interests of children (usually teenagers) whose behaviour is challenging (see
Chapter 5). There are also diverse meanings attached to the term internationally.



in relation to these areas. The issue of hearing children in such
proceedings is complicated by the fact that a major priority of such
proceedings is the perceived public interest of punishing or
preventing crime.”’ This punitive element is not present in
care/custody proceedings and therefore the best interest of the child
is usually, ostensibly at least, the primary consideration.’”” This
thesis does not aim to explore the criminal context, for the reason
that there would simply not be sufficient scope in the project for

adequate analysis of the unique features of criminal justice.

The area of administrative proceedings has also been omitted.
Administrative proceedings are those which are non-judicial or
quasi-judicial in nature. Such proceedings may involve a
determination of fault or guilt and may also include penalties of
various forms. The guarantee of the right to a fair trial (Article 6),
enshrined within the European Convention on Human Rights, has
been found by the Court to apply to proceedings against public
administrations relating to damages.” The right of children to be
heard may arise in relation to administrative proceedings such as
those relating to expulsion from school. However issues of this kind
will not be examined in detail in this study, as they arise outside the
setting of civil proceedings in the strict sense and therefore involve
many distinct issues. The right to be heard is also pertinent as

regards matters relating to medical consent. Reference will be made

31 Cashmore and Parkinson, note 22, make the point that in cases where children
are witnesses or allegedly victims, “[t]lhe outcome, however, is not about the
child— it is about the accused” (at 44).

32 This is commonly the case with care and custody proceedings, e.g. in the Irish
system the Child Care Act 1991 Section 24 holds, “the welfare of the child as the
paramount consideration” in proceedings regarding the care and protection of the
child.

3 See e.g. Editions Périscope v France, Appl. No. 11760/85, judgment of 26
March 1992, and X. v France, Appl. no. 9993/82, judgment of 3 March 1992. See
further Nuala Mole and Catharina Harby, The Right to a Fair Trial: A Guide to the
Implementation of Article 6 of the European Convention on Human Rights,
Handbook No. 3 (Council of Europe, 2006), at 13.

10



in the thesis to current thinking and pertinent cases which further
understanding of the right to be heard, however this study does not
purport to provide in-depth analysis of this area (much of which also

relates to decision-making outside the formal court system).

Similarly, it would have been useful to compare and contrast the
implementation of the right to be heard in a number of different
jurisdictions rather than simply in Ireland. However it was deemed
more appropriate to focus on a single state in detail as a case study,
and to use examples of international practice throughout the thesis to
inform the enquiry. The study is strongly grounded in Irish practice
due to the inclusion of an in-depth empirical section on District
Court proceedings in Ireland made possible by the recent relaxation
of the in camera rule.** It was clear that such research could provide
extensive information and facilitate analysis of the status of the right
to be heard in Ireland. It would have also been useful to. conduct
first-hand research with children to ascertain their views. However it
was not possible for the study to include this within its scope. There
are already a number of studies which examine the views of children
in relation to the right to be heard.>> Such research is referred to

throughout, in order to inform the current thesis.

3 The Family Law (Divorce) Act 1996, the Domestic Violence Act 1996 and the
Child Care Act 1991 contain provisions stipulating that family law cases must be
heard in private. However Section 40 of the Civil Liability and Courts Act 2004
makes it permissible for certain persons to attend proceedings, subject to receiving
permission to do so.

%5 See e.g. Marsha Kline Pruett and Kyle Pruett, “‘Only God Decides’: Young
Children’s Perceptions of Divorce and the Legal System” 38 Journal of the
American Academy of Child and Adolescent Psychiatry 1544 (1999), Diane
Hogan, Ann Marie Halpenny and Sheila Greene, Children’s Fxperiences of
Parental Separation, (Children’s Research Centre, 2002), and Judith Huddart and
Sandra Demson, “Listening to Children in the Collaborative Process,” paper
presented at 4 World Congress on Family Law and Children’s Rights (Cape
Town, 20-23 March 2005). It is acknowledged that there is a lack of information
on the views of children in the Irish context, as the research of Hogan, Halpenny
and Greene, which relates to experiences of separation specifically, appears to be
the only Irish research relevant to the current study.
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It is acknowledged that the current thesis is essentially a study which
focuses on ‘Western/Northern,”*® Anglophone states, and primarily
common law systems. Among the reasons for this approach is the
fact that it has proven difficult to access information from states
which do not have English as the first language®’ and also because of
the under-developed status of the right to be heard in the ‘Global
South.”*® It is evident that there are a number of interesting
initiatives in operation outside the ‘Global North,”** therefore a study
which focuses exclusively on such initiatives would be welcomed. It
is also useful to note that the terminology of ‘care’ and
‘custody/access’ used throughout the thesis, while probably the best-
understood terms in relation to these particular situations, are not
universally used. For example, in Ireland we refer to ‘children in the
care of the state” while in the UK the term ‘looked after children’ is
preferred.* The terms ‘custody’ and ‘access’ are similarly avoided
in the UK*' and elsewhere.*” The term ‘custody’ is indeed very

problematic because of the fact that it objectifies children.

% The terms ‘North® and ‘South’ are arguably preferable to the terms ‘developed’
and ‘developing” or ‘Western’ and ‘non-Western,” although it is acknowledged
that they are not ideal. See further Rafael Reuveny, “The North-South Divide and
International Studies: A Symposium”™ 9 International Studies Review 556 (2007).
37 For example Norway has incorporated the Convention on the Rights of the Child
into domestic law, and would therefore serve as an interesting case study.

3% For example many reports of the Committee on the Rights of the Child (the
monitoring body of the Convention on the Rights of the Child) note that a number
of countries with Sharia law systems do not enshrine the best interests principle in
custody decisions, as custody decisions are based on the age of the child. Younger
children tend to be placed with mothers and older children with fathers. See for
example Committee on the Rights of the Child, Concluding Observations: Iran
(31 March 2005) CRC/C/15/Add.254, at para. 27.

% For example an impressive child-friendly courts initiative in Ethiopia, see
Solomon Areda Waktolla, “Case Study: The Creation of Child Friendly Courts in
Ethiopia,” paper presented at conference: Convention on the Rights of the Child:
From Moral Imperatives to Legal Obligations (Geneva, 12-13 November 2009).

* The term ‘looked after” was introduced by the Children Act (1989). It refers to
children in the care of, (i.e. ‘looked after’ by), a Local Authority under a court
order.

! Although they are still often used in practice, the 1989 Children Act of England
and Wales also replaced the terms ‘custody’ and ‘access’ with the term ‘parental
responsibility.” It includes the presumption that married parents are both entitled to
shared parental responsibility after separation. See Jonathan Smith, “For Children's

12



It is also worth noting at this point that although this thesis refers to
the right of ‘children’ to be heard, this term in fact encompasses
‘children and young people,” meaning all those under the age of 185
The term ‘children’ is used firstly because in the legal context those
who are under 18 are considered children or minors,** and secondly
to avoid repeated reference to ‘the right to be heard of children and
young people,” which is cumbersome. The study aims to encompass
the right as it relates to all those under 18, as part of the enquiry is
the crucial issue of differing capacities of children at different ages.*’
Therefore the nature of the right of a 17 year old to be heard will be
very different to rights pertaining to infants. This is one of the most
fascinating and complex matters in relation to the right to be heard. It
is also one of the reasons that the right to be heard in civil law
proceedings has been so neglected; it has been easier for society and
for legal systems to treat all children under 18 as if they were the
same, despite the wide variety of ‘individual differences’*® and

capacities.

Sake, we must Drop the Word 'Custody” The Guardian, 9 October 2008 (available
at:

http://www.guardian.co.uk/commentisfree/2008/oct/09/children.youngpeople, last
accessed 18 July 2010), although ironically Smith only refers to the conflict
between parents caused by the term ‘custody’ and not to the fact that it objectifies
children.

*2 See e.g. Richard Chisholm, “Children’s Participation in Family Court
Litigation” Paper presented at Conference International Society of Family Law
10" World Conference (Brisbane, 9-13 July 2000), at 2.

* See Barrie Thorne, “What’s in an Age Name?” 15 Childhood 435 (2008), for
consideration of the use of terminology to classify individuals as ‘children’ or
within related categories such as ‘young people.’

** The Convention on the Rights of the Child states, “a child means every human
being below the age of eighteen years unless under the law applicable to the child,
majority is attained earlier” (Article 1).

* 1t is acknowledged that many under 18s would not consider themselves
‘children” however this term is often used by authors with that caveat in mind. See
e.g. Kay Tisdall et al., “Children’s Participation in Family Law Proceedings: A
Step too Far or too Small?” 26 Journal of Social Welfare and Family Law 17
(2004), at 19.

*® This term is from the discipline of psychology and refers to the study of how
individual people differ in their behaviour and capacities. See John Maltby, Liz
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Methodology of the Study

The methodological approach used throughout the thesis is one of
critical legal analysis,*” specifically analysis in terms of compliance
with human rights law. First, the nature of the right to be heard will
be analysed (in Chapter 2) to determine the nature of the right to the
furthest extent possible. Data in the form of legislation, policy and
case law regarding the right to be heard will be analysed.*® Analysis
‘in terms of human rights law’ means that the data will be analysed
with regard to the articles of the CRC relating to the right to be
heard, the two interpretive principles*’ of the CRC (the best interests
principle and the principle of the evolving capacities of the child),
comments of the Committee of the Rights of the Child, relevant
articles in other international legal texts, (e.g. the Universal
Declaration on Human Rights), as well as the jurisprudence of
international and regional human rights enforcement mechanisms,
(e.g. the Human Rights Committee and the European Court of
Human Rights). These rules, principles and jurisprudence constitute
the human rights law standards relating to the child’s right to be
heard; standards under which states should operate. They are the
criteria against which to measure state practice, in order to determine
whether it is in line with international human rights law. This thesis
will analyse whether Ireland is indeed in compliance with these

standards.

Day, and Ann Macaskill, Personality, Individual Differences and Intelligence
(Pearson Education, 2007).

*7 See Roy Mersky, Fundamentals of Legal Research (Foundation Press, 2002).

* Data analysis is the process of searching for patterns in data. See William
Neuman, Social Research Methods: Qualitative and Quantitative Approaches
(Allyn and Bacon, 2003).

* These principles are intended to guide interpretation of all articles of the CRC.
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It is also noteworthy that legal scholarship has followed various
differing approaches, for example, within the ‘black letter law’
approach, law is assumed to be a self-sustaining set of principles
which can be understood with little reference to the outside world.”
A differing approach, ‘law in context,” takes as its starting point not
law, but the problems in society about which one can generalise.
Law may be a contributor to, or cause of, the social problem.”’
Therefore while law may provide solutions, non-law solutions may
also be necessary, such as those provided by political and social
change.’® The current thesis utilises elements from both approaches.
The traditional black-letter approach uses legal reasoning, “to
evaluate legal rules and suggest further development of the law.”> In
this thesis, however, the traditional approach is complemented with
an analysis of problems which may be affecting the law (i.e. the ‘law
in context’ approach). For example, flaws in the policies which
underlie the law will be identified and highlighted and possible
changes in the law will be suggested. This combined methodology
places law firmly within the social, economic and political

environment.

This thesis involves extensive analysis of international and domestic
Irish case law. As noted above, the cases are analysed from the
perspective of international human rights law, and most particularly
the perspective of the right to be heard.”* The research aims to tread
a delicate line between drawing inferences and conclusions from the
judgments but, at the same time, not reading too deeply into

decisions that are based on multiple factors, of which the right to be

% Mike McConville and Wing Hong Chui, Research Methods for Law (Edinburgh
University Press, 2007).

> Ibid.

> Ibid.

> Ibid at 2.

** Please see Chapter 7 for description of methodology specific to the fieldwork
phase of the study.
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heard is just one. The approach taken throughout is that children are
inherently deserving of the right enshrined in Article 12 of the CRC,

and conclusions are drawn accordingly.

Outline of the Study

The first section of the thesis involves analysis of the right to be
heard in the international legal framework. Chapter 1 provides a
context for an examination of the right to be heard, through
consideration of the relationship between children and the law,
children’s capacities, and due process rights. Chapter 2 elucidates the
right to be heard through analysis of the preparatory documents of
the Convention, the text of Article 12, and the comments of the
Committee on the Rights of the Child. A model of implementation of
the right to be heard is presented based on this study. Chapter 3
provides an " analysis of implementation and enforcement of
international human rights law generally and the right to be heard in
particular. The international law as it pertains to Ireland is given
distinct consideration. In Chapter 4, the right to be heard is
considered through the framework of the European Convention on
Human Rights. Although such a right has not been explicitly
recognised by the European Court of Human Rights, the potential for
the right to be derived from relevant provisions of the Convention
(primarily through the right to family life and the right to a fair trial)
is considered. Secondly, the matter of how the Court has dealt with

the issue of hearing children in its jurisprudence is analysed.

In the second section of the thesis, detailed consideration is given to
the right to be heard in the Irish context. Chapter 5 provides analysis
of children and the law in Ireland, with particular emphasis on

provisions for hearing children. In Chapter 6, the case law of the
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superior courts in Ireland is examined. The emergence of cases under
the Hague Convention on Civil Aspects of International Child
Abduction is given particular consideration. Chapter 7 outlines
empirical research conducted in the Irish District Courts, detailing
child care and family law cases and the extent to which children are
heard in relevant proceedings. The concluding chapter considers the
international standards and the limitations of those standards. The
Irish context is analysed with regard to the model of implementation
of the right to be heard, and recommendations are made in this

regard.
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Chapter 1: The Right to be Heard in Context
1.1 Introduction

The right of children to be heard in civil law proceedings affecting them
is set in a challenging legal context. John Stuart Mill's famous dictum,
“over himself, over his own body and mind, the individual is
sovereign,”' is not presumed to apply to children. This particular group
of individuals are in the unique position that, legally, they usually do not
possess sovereignty in these areas.” It is assumed that adults— usually
parents— will oversee the exercise of their rights on their behalf. People
are legally considered minors (and therefore under the control of parents
or guardians) until they reach the age of majority, at which point they are
considered adults for legal purposes.’ Little consideration is given to the
crucial fact that due process rights place vital obligations on the state and
to negate them is a significant interference with human rights, which
requires justification. Furthermore, the legal status of children as subject
to parental authority is problematic when cases arise in the legal arena
which involve stark conflicts of interest between parents and their
children, as they frequently do. These cases are most commonly those
where the state seeks to take children into care and cases in which

separated parents engage in disputes over custody and access.

There are a number of other issues which most also be considered in
relation to the general subjection of children to this legal “liability.”4

Children attain increasing capacities as they age, the majority of children

' John Stuart Mill, On Liberty (4™ ed, Longman, Roberts and Green, 1869 [1859]), at 9.
? Eekelaar states that no other individuals “are normally subjected to this liability
except in special circumstances (perhaps mental illness, or unconsciousness).” John
Eekelaar, “The Interests of the Child and the Child’s Wishes: The Role of Dynamic
Self-Determinism” in Philip Alston, Stephen Parker and John Seymour, eds, Children,
Rights and the Law (Oxford University Press, 1992), at 43.

3 In most countries this is, of course, 18 years, although this may differ for particular
purposes, for example as regards the age of medical and sexual consent.

* Eekelaar, note 2, at 34.
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wish to express views on matters concerning them,’ and research
indicates that involving children in such decisions is helpful.’ For these
reasons, the assumption that children (and particularly children of all
ages) should simply be excluded completely from legal proceedings
concerning them seems seriously deficient. Article 12 of the Convention
on the Rights of the Child (CRC) attempts to acknowledge and rectify
this matter. The provision aims to afford children, infer alia, the right to
be heard in civil law proceedings affecting them. According to the
Committee on the Rights of the Child, states must implement this by

“listening to the views of the child and according them due weight.”’

The right of children to be heard is a multi-faceted and complex right.
One difficulty is the fact that the right applies to a group of human
beings who have infinitely differing experiences, needs, views and
capacities. Some children may never wish to exercise it. The diversity of
the right is another complicating factor. It straddles the divide of civil
and political rights on the one hand and social, cultural and economic
rights on the other. It is at once procedural and substantive, in that
particular procedures must be followed to vindicate the right to be heard,
and there are substantive judgements to be made about children’s lives.
Moreover it “makes life more difficult for the decision-makers™ or can at
least be perceived to.® It is inextricably linked to the rights of other
individuals— parents, guardians, accused parties— and may need to be
balanced accordingly. Another significant issue is that this same group

of people are subject to an almost universal prejudice in terms of their

5 Judith Huddart and Sandra Demson, “Listening to Children in the Collaborative
Process,” paper presented at 4” World Congress on Family Law and Children’s Rights
(Cape Town, 20-23 March 2005).

® See generally Marsha Kline Pruett and Kyle Pruett, “‘Only God Decides’: Young
Children’s Perceptions of Divorce and the Legal System” 38 Journal of the American
Academy of Child and Adolescent Psychiatry 1544 (1999) and Nigel Lowe and Mervyn
Murch, “Children’s Participation in the Family Justice System— Translating Principles
into Practice” 13 Child and Family Law Quarterly 137 (2001).

7 This is a synopsis of Article 12 by the Committee on the Rights of the Child, General
Comment No. 12: The Right to be Heard (1 July 2009) CRC/C/GC/12, para 15.

¥ See e.g. Richard Chisholm, “Children’s Participation in Family Court Litigation,”
paper presented at / 0™ World Conference of the International Society of Family Law
(Brisbane, 9-13 July 2000), at 4. However by the same token it can be argued that it
improves decision-making, see below at 69.
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abilities and understandings. The right inclines directly against the
primary assumptions about children— that they are incapable and in need
of protection.’ Careful consideration of law, psychology, social science
and individual differences is necessary for the right to be adequately
implemented, as the nature of the right and of the group that it purports
to benefit does not lend itself well to a ‘one size fits all’ approach to

implementation. This section gives consideration to these varied matters.

The focus of this thesis is on the nature of the right to be heard as
enshrined by Article 12 of the CRC and other international legal texts,
how it should be vindicated, and Irish implementation. This chapter aims
to provide an overview of the background and various arguments in
relation to the I'ight.10 This will permit a more robust understanding of
the nuances of the matter of hearing children and consequently further
the critique of the nature of right, as well as examination of Irish

oi il
practice.

In this chapter, the background to the right to be heard will be considered
through the issue of children and the law and children as rights-holders.
The civil law proceedings in which children can be involved, and the
ambivalence with which children are treated by the courts'* will also be
considered. The CRC, the participation rights enshrined within this and

how they relate to the right to be heard will then be analysed. The matter

? 1t is notable, however, that the right promotes consideration of the wishes of child, as
opposed to necessarily holding those wishes to be determinative. Therefore this
assumption is still inherent in the right to be heard in accordance with Article 12.

"% For more in-depth consideration of merits and demerits of vindicating the right of
children to be heard in civil law proceedings, see e.g. Chisholm, note 8, Kay Tisdall et
al., “Children’s Participation in Family Law Proceedings: A Step too Far or too
Small?” 26 Journal of Social Welfare and Family Law 17 (2004), Nicola Taylor,
Pauline Tapp and Mark Henaghan, “Respecting Children’s Participation in Family Law
Proceedings™ 15 International Journal of Children’s Rights 61 (2007), Greg Mantle et
al., “Whose Wishes and Feelings? Children’s Autonomy and Parental Influence in
Family Court Enquiries™ 37 British Journal of Social Work 785 (2007).

' Chapters 5 to 7 consider the Irish context in detail. The right to be heard generally,
across different jurisdictions, will be considered in this introductory chapter in order to
place Irish law and practice in context.

12 See Adrian James, “Children, the UNCRC and Family Law in England and Wales”
46 Family Court Review 1 (2008) and Felicity Kaganas and Alison Diduck,
“Incomplete Citizens: Changing Images of Post-Separation Children™ 67 The Modern
Law Review 959 (2004).

20



of children’s capacities and the significance of this area for the right will
be examined, as will the relationship between the principle of the best
interests of the child and the right to be heard. The issue of due process
rights, and how these relate to children, will also be analysed. It is hoped
that this analysis will provide a robust background in order to enable
thorough examination of the right as enshrined at international level and

as implemented at Irish level.
1.2 Children and the Law: The Emergence of the Right to be Heard

1.2.1 Children and the Law

The perception of children as rights bearers is relatively new and the
international legal concepts considered within this thesis reflect
important cultural and legal developments in relation to children."
Parental authority is seen as derivative of the biological realities of
human nature, and the relationship of dependency pertaining to
biological parents and their infants.'* However, the notion of dependency
is arguably taken to unnecessary extremes. Until recently, legal systems
in the “Western/Northern World® did not recognise children as separate
legal persons, or as legal actors with interests. Parents and guardians
were free to impose their will on children, no matter how cruel the
demand or punishment.l5 Van Bueren goes so far as to refer to “[a]

failure to see children as separate human beings.”"®

When one considers that in the past some jurisdictions had legislation

which pertained to the protection of animals from their guardians but

" Nicola Ross, “Agency, Article 12 and Models for Legal Representation of Children
in Australia,” paper presented at 4™ World Congress on Family Law and Children’s
Rights (Cape Town, 20-23 March 2005).

'* John Eekelaar and Petar Sarcevic, Parenthood in Modern Society: Legal and Social
Issues for the Twenty-First Century (Martinus Nijhoff, 1993), at 432.

'> Raymond Arthur, “Medical Treatment: The Welfare of the Child v. The Wishes of
the Parents™ 5 Irish Journal of Family Law 20 (2002), at 1.

' Geraldine Van Bueren, The International Law of Children’s Rights (Martinus
Nijhoff, 1995), at xx.
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none to that of children,'’ it seems that comparatively there have been
significant strides in terms of children’s rights in the recent times.
Historically, children were seen as the property of the father and the
child was, therefore, “subsumed within legal notions of marriage and the
family.”"® However the family has experienced significant changes in
recent times, most notably because women have become recognised as
“separate juristic persons and no longer part of the chattels of the
man.”"’ Moreover, traditional norms further dissolved with the advent of
divorce and the family was seen more in terms of a unit consisting of
individuals. Through this process, the child became visible as one of
these individuals, with rights and interests to be protected.”’
Furthermore, in society more broadly, industrialisation meant a
decreased need for child labour, and educating children became valued.”!
Children became perceived not as economic actors but in terms of the

love and nurture they were thought to deserve.

These dramatic changes in society and within the family have
fundamentally changed the legal relationship between states, parents and
children.”” The traditional conception of children as non entities under
the law was challenged radically by US theorists in the 1960s and 1970s,
parallel with challenges to discrimination against other repressed groups
such as ethnic minorities. Richard Farson wrote that treating children
differently from adults was a classic form of discrimination which
denied them rights pertaining to them by virtue of their humanity.” John

Holt went so far as to argue for the liberation of children from almost all

"7 See Mary Renck Jalongo, “The Story of Mary Ellen Wilson: Tracing the Origins of
Child Protection in America” 34 Early Childhood Education Journal 1 (2006). In 1874,
the case of Mary Ellen, a severely abused child in New York was taken, in the absence
of child protection legislation, by a church worker and the founder of the American
Society for the Prevention of Cruelty to Animals.

18 Ross, note 13, at 5.

1 Van Bueren, note 16, at xxi. See also Mr. Justice Munby, “Families Old and New—
the Family and Article 8” (2005) 17 Child and Family Law Quarterly 487.

2% Annette Kronborg and Idamarie Leth Svendsen, “Children’s Right to be Heard: The
Interplay between Human Rights and National Law,” paper presented at //th World
Conference of the International Society of Family Law (Copenhagen and Oslo, 2-7
August 2002), at 1.

2! Van Bueren, note 16, at xxi.

22 Kronborg and Leth Svendsen, note 20, at 1.

% Richard Farson, Birthrights: A Bill of Rights for Children (Macmillan, 1974).
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disabilities imposed on them by law.** Ethnographic researchers argued
that children’s views and perceptions were valid and important, and the
tendency to rely on interpretations by adults of the experiences of
children was questioned.25 The agency of children, i.e. their ability to
affect changes within the contexts in which they live, as opposed to
simply being passively affected by their environments, was increasingly
recognised.”® The value of childhood as an experience in its own right
began to be acknowledged, and as Qvortrup describes, children began to

be seen “as human beings rather than as human becomings.”™’

There have been significant developments in recent decades regarding
children’s rights and the courts. Grover highlights how the status of
‘legal standing” can be accorded to children in both criminal and civil
law cases.”® Status can be accorded in whole (including the right to
“initiate actions in one’s own name and to be a party throughout the
action and perhaps even to represent oneself without a counsel“’),29 or in
part (permitting “one or more” of these rights).** The right to legal
representation was extended to children in the 1960s in some
‘Western/Northern’ countries.” The ‘next friend’ has emerged as a
means of permitting cases to be taken on behalf of children.”” The

guardian ad litem has become an accepted professional in cases

** John Holt, Escape from Childhood (E. P. Dutton, 1974). Holt stated “I propose...that
the rights, privileges, duties of adult citizens be made available to any young person, of
whatever age, who wants to make use of them” (at 1).

% Charlotte Hardman, “Can there be an Anthropology of Children?” 4 Journal of the
Anthropology Society of Oxford 85 (1973).

% Allison James and Alan Prout, “Strategies and Structures: Towards a New
Perspective on Children’s Experiences of Family Life”, in Julia Brannen and Margaret
O’Brien, eds, Children in Families: Research and Policy (RoutledgeFalmer, 1996).

*7 Jens Qvortrup, “An Introduction™ in Jens Qvortrup et al., eds, Childhood Matters:
Social Theory, Practice and Politics (Avebury Press, 1994), at 4.

% Sonja Grover, The Child’s Right to Legal Standing (LexisNexis, 2008), at xiii.
Grover discusses this with regard to children in North America.

* Ibid.

* Ibid.

3! In the seminal US case In Re Gault 387 US 1; S Ct (1967), due process rights were
extended to young people appearing in juvenile (i.e. criminal) courts, including the
right to legal counsel.

32 This is a common law term which refers to a person who represents another person in
an action who has a disability or is unable to take a suit on their own behalf for other
reasons. See Raymond Byme and Paul McCutcheon, The Irish Legal System (4™ ed,
Butterworths, 2003), at 287.
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concerning children.”> This professional is particularly important
because of the fact that frequently, children are not accorded party status
or legal representation in proceedings concerning them, and the guardian
ad litem often brings the voice of the child to proceedings in the absence
of any other mechanism. However, even this basic provision is often
absent for children.** Fortin makes the point that in the context of
England and Wales, although judges may have discretion to hear
children, “no child, whatever his or her age, has a legal right to be
consulted over the arrangements to be made for their future.””” The same
can be said for most legal contexts in most jurisdictions. Nevertheless,
considering the negligible status of children until relatively recently,

modern developments have been progressive.

1.2.2 Children as Rights Holders

Before it is recognised that children have the right to be heard in legal
proceedings affecting them, it must be acknowledged that children are
the subjects of rights per se. There are a number of theorists who argue
against the notion of children as rights holders. O’Neill has argued that it
is preferable to focus on the obligations of adults as opposed to the rights
of children, because of the fact that children’s dependence on others is

not comparable to that of other groups which have been traditionally

3 The guardian ad litem (guardian at law) has different roles in different jurisdictions—
in the UK and Ireland it is a professional (usually an independent social worker)
appointed by the court to represent the interests of children and incapacitated adults in
court. In the US this professional can be a trained lawyer (Elizabeth Hartnett and
Geraldine Waldorf, New York Practice Guide: Probate and Estate Administration
[Matthew Bender and Company, 2010]). In the Irish context, Raymond and
McCutcheon, note 32, refer to the guardian ad litem as “a person who represents the
interests of the child separately from the views expressed by the child’s parents or a
health board” (at 287).

3 See in the Irish context National Children’s Office, Review of the Guardian Ad Litem
Service: Final Report from Capita Consulting Ireland, in Association with the Nuffield
Institute for Health (National Children’s Office, 2004), Ursula Kilkelly, Children’s
Rights in Ireland (Tottel Publishing, 2008), at 146 and Aoife Daly, “Limited Guidance:
The Provision of Guardian ad litem Services in Irish Family Law” 13 Irish Journal of
Family Law 8 (2010). In the international context there are a number of relevant
concluding observations of the Committee on the Rights of the Child which outline the
lack of provision for the right to be heard, detailed in Chapter 2.

3 Jane Fortin, note 12, at 240. Emphasis original.
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oppressed.36 Guggenheim states that, although children’s rights are
appropriate in the context of protection against state interference, it is
questionable whether “children need rights or that speaking in terms of

3" in the context of family law.

‘rights” is even good for children
Theorists such as Freeman have argued forcefully against this claim, on
the basis that, amongst other things, adults sometimes fail in their duties

° and

towards children,*® that children’s capacities are ever-evolving,’
that rights make redress possible.”’ Furthermore, Guggenheim’s
argument that parental rights should be “deeply cherished” belies the fact
that parents themselves often seek guidance from courts because they
cannot come to agreement amongst themselves as to the future of their

children.! Inescapable conflicts of interests between parents and

children can arise.

A number of cases from Ireland and elsewhere clearly demonstrate the
conflict between parental autonomy and the recognition of children as
separate entities. The Irish Supreme Court found in the ‘PKU’ case*” that

it was unconstitutional for the authorities to test a child for serious and

36 Onora O’Neill, “Children’s Rights and Children’s Lives” in Philip Alston, Stephen
Parker and John Seymour, eds, Children, Rights and the Law (Oxford University Press,
1992). O’Neill does not dismiss the notion that children have positive rights, but she
dismisses the concept that they should be based on claims about fundamental rights,
because, she argues “in the specific case of children, taking rights as fundamental has
olitical costs rather than advantages” (at 25).
7 Martin Guggenheim, What’s Wrong with Children’s Rights (Harvard University
Press, 2005), at xi. Guggenheim perceives children’s rights as a gateway for undue
state interference in private life. In the context of parental rights see also Goldstein,
Freud and Solnit, who emphasise a “firm belief as citizens in individual freedom and
human dignity” (Joseph Goldstein, Anna Freud, and Albert Solnit, Before the Best
Interests of the Child [The Free Press, 1979], at 12), a reference to the need to avoid
interfering in the family unit.
¥ Michael Freeman, “Taking Children’s Rights More Seriously” in Philip Alston,
Stephen Parker and John Seymour, eds, Children, Rights and the Law (Oxford
University Press, 1992), at 55.
* Ibid, at 58-59.
“ Ibid, at 53. Freeman opines that “[r]ights are important because they recognise the
respect the bearers are owed. To accord rights is to respect dignity: to deny rights is to
cast doubt on humanity and on integrity.” Michael Freeman, “Review Essay: What’s
Right with Rights for Children” 2 International Journal of Law in Context 89 (2006), at
90.
*! Guggenheim, note 37, at 32.
*2 North Western Health Board v W. (H.) [2001] IESC 70. For analysis of this case, see
Graeme Laurie, “Better to Hesitate at the Threshold of Compulsion: PKU Testing and
the Concept of Family Autonomy in Eire” 28 Journal of Medical Ethics 136 (2002), at
136-137.
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common genetic diseases against the will of the parents. The finding is
questionable as the test caused no harm to the children— it was a matter
of parental preference. In another controversial case, (the ‘Baby Ann’
case)® the Irish courts ordered the transfer of custody of a child who had
spent two and a half years with prospective adopters to her birth parents

when they withdrew their consent to the adoption.**

The ‘PKU” and ‘Baby Ann’ cases highlight the fact that clashes between
the interests of parents and children inevitably raise the controversial
question of the extent to which the state can infringe on the rights of
“intact™* families. In such cases legislators and judges alike will face
difficulties in balancing the interests of children, parents (or other carers)
and the state. Hardiman J delineates in N. & anor. v Health Service
Executive & ors.*® the parental “preference” inherent in Irish law, a
preference which is also present in most other legal systems.*” Hardiman

J explains the reasons for this preference:

Both according to the natural order, and according to the

constitutional order, the rights and duties necessary for those

“ N. & anor. v Health Service Executive & ors. [2006] IEHC 278; [2006] IESC 60.

* The decision was made despite the fact that the child had bonded with her
prospective adopters, and the fact that the court acknowledged that to be given into the
custody of her birth parents, who were strangers to her, “would cause serious both
immediate and lasting damage.” McGuinness J, N. & anor. v Health Service Executive
& ors. [2006] IESC 60, at 10.

* Guggenheim, note 37, at 102. By this Guggenheim means a family where two birth
parents live together. He is describing cases in which grandparents have applied to the
courts seeking visits/contact with grandchildren.

% 12006] IESC 60, at 6.

*7 See e.g. in the context of England and Wales, Re KD (A Minor)(Ward: Termination
of Access) [1988] AC 806; Re K (a minor: care and control) [1990] 1 WLR 431; Re H
(a minor: custody) [1990] 1 FLR 51; and more recently Re G. (Children) [2006] 4 AER
241. There is ambivalence in the courts of England and Wales, however, regarding the
parental preference, which— Fortin opines— is rarely mentioned but seemingly present
in cases where there is a choice to be made between birth parents and other carers when
both are apparently satisfactory parents and there has in the past been an interruption in
the care of the birth parent. See Fortin, note 35, at 521-528. Courts have been more
willing in this jurisdiction (i.e. England and Wales) than in Ireland, however, to
emphasise that birth parents do not necessarily have a right to raise their children. In Re
B (A Child) [2010] 1 FCR 1 it was emphasised that the best interests of the child was
secondary to parental rights. In this case a birth father sought to gain custody
(‘residence’ in the terminology of that jurisdiction) of his three year old son, however
the court determined that it was in the child’s best interests to remain in the care of his
grandparents with whom he had lived since birth.
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purposes are vested in the child’s parents. Though selflessness
and devotion towards children may easily be found in other
persons, it is the experience of mankind over millennia that they
are very generally found in natural parents, in a form so
disinterested that in the event of conflict the interest of the child

will usually be preferred.*®

He further makes reference in his judgment to approaches to child
welfare which claim to be “child centred”.* In some instances, he
continues, such approaches involve the opinion of “third parties” (by
which he presumably means people other than birth parents) as to what
is in the interests of the child. Therefore he argues that “it is of great
importance that terms such as those just mentioned should be thought
through, should evoke an intellectual and not merely an emotional
response, and that their actual content should be ascertained.”® The
matter of retaining the balance between child, parent/carer, and state is
undoubtedly a vital one to consider throughout this thesis. A prominent
feature of a democratic state upholding the rule of law is that
intervention in family life should be proportionate.”’ As outlined above,
there exists a concern in some quarters that considering separately the
rights of children in this equation, particularly where their views are

concerned, will undermine the rights of parents.*

This thesis is not, however, concerned solely with this balancing
exercise, where the prominent issue for many is the fact that children’s
rights may be pitted against parents rights in the exercise of determining
the best interest of the child. While this important issue will be borne in

mind at all times in this work, the primary matter under consideration is

*2006] IESC 60, at 4.
:: Ibid., at 5. Hardiman J is referring specifically here to young children.

Ibid.
! In the context of the European Convention on Human Rights see e.g. Hokkanen v
Finland [1995] 19 EHRR 139; Sahin v Germany , (30943/96) [2003] ECHR 340; and
P, Cand Sv UK [2002] 35 EHRR 1075.
%2 See e.g. Guggenheim note 37 and Bruce Hafen and Jonathan Hafen, “Abandoning
Children to their Rights (1995) 55 First Things 18.
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of the views of the child in this exercise. There are certainly constant
intersections between the matter of the interests of parties in the
balancing exercise and the matter of the views of the child. However one
can point to the nature of the cases analysed in this work to demonstrate
how little the increase in respect for the views and wishes of the child
has affected the prominence of parental authority in the legal arena
where cases regarding children are concerned. Certainly one could argue
that the views of the child have become a complicating factor in the
judicial decision-making exercise. However the value of including
children’s views has become increasingly accepted at both domestic and
international level in all disciplines, and the evidence in favour of

hearing children is striking.”

In the vast majority of the instances where children’s views are relevant,
the case has been initiated as a result of disagreement between parents,
or because of a disagreement between parent and state.”* Some cases,
such as those relating to medical consent, involve the wishes of the child
pitted against the best interest determinations of state authorities.”
However there is a lacuna where cases which are initiated by children
are concerned. There is certainly a distinct lack of cases which explicitly
involve children against parent/s, i.e. without the situation involving two
parents in disagreement with each other. Such cases (i.e. those involving
child versus parent) are typically of most concern to commentators
against participation rights for children on the basis of a perceived threat

to parental authority.5 :

33 See Section 1.3.1.

** See for example the jurisprudence of the European Court of Human Rights in
Chapter 4, and the proceedings of the Irish courts analysed in Chapters 6 and 7.
Guggenheim opines that “[t]he history of child custody disputes is the story of adults
using the language of children and their rights to gain something for themselves.”
Guggenheim, note 37, at 143.

55 See e.g. Re R. (a minor) (wardship: consent to treatment) [1992] Fam 11; [1991] 3
WLR 592, Re W [1992] 4 All ER 627 and Re E. (a minor) (wardship: medical
treatment) [1993] 1 FLR 386, considered in Chapter 2, at 32-34.

%6 See e.g. Hafen and Hafen, note 52.
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A handful of such cases exist in England and Wales because Section
10(8) of the Children Act permits children, with the permission of the
High Court, to bring cases concerning where children live, who they
have “contact™ (i.e. visits/access) with, or any other specific matter. This
provision has had a “mixed judicial response” however’’ and the lack of
case law concerning the initiation of proceedings by children suggests
such cases are rare.”® A disagreement between parents and a 15 year old
regarding whether she could go on a foreign holiday with another family
was insufficiently important for the court to permit the girl to apply
under 10(8). In Re CE (section 37 direction)® a 14 year old went to live
with her boyfriend’s family against the will of her parents. The parents
of the girl applied for a residence order (i.e. to determine where she
would live). The girl herself also sought the permission of the court to
apply for a residence order but this was not proceeded with. Therefore it
seems that it is rare that children are permitted to initiate proceedings,
and that precludes a consideration of whether the courts will find in
favour of the wishes of the child where they run counter to those of
parents. A rare example of a case where permission was granted is Re C
(residence: child’s application for leave),”’ however in this case the
wishes of the 12 year old girl were in line with those of her mother (with

whom she sought to live).

In the US some interesting case law has also emerged. In the case of
Katherine B.T. v Sally G. Jackson (Judge of the Family Court of
Jefferson County, West Virginia and Richard B.,°" a 15 year old boy was
successful in obtaining a protective order sought on the basis that
domestic violence had been perpetrated against him by his mother. He
applied for the order without the representation of a guardian ad litem,

and the mother submitted that the court had exceeded its jurisdiction by

37 Fortin, note 35, at 134.

¥ Ibid., at 136.

5911995] 1 FLR 26.

%11995] 1 FLR 927.

1 640 S.E.2d 569, 2006 w. Va. LEXIS 119 (W. Va. 2006).
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failing to dismiss the boy’s petition on this basis.®* The matter centred,
therefore, on whether it was permitted under the law for a child to take a
case without an intermediary. The court held that, because the relevant
statute aimed to render available to all persons the system for addressing
domestic violence, and because children were “persons” in accordance
with the text of the legislation, “a minor may file a petition for a
domestic violence protection order.”® This reaffirmed the right of
children to access such mechanisms against abuse in the family home on
a somewhat equal basis to adults. Although undoubtedly some
commentators would be uncomfortable with the challenge to parental
authority in this case, it is difficult to argue against the logic of the West
Virginia court. The challenge to such authority seems proportionate and
necessary in order to permit children to access expeditiously protection

from domestic abuse where their safety is clearly under threat.

Cases which have proven particularly problematic are those concerning
parental consent to a young person seeking abortion services. In the case
of Re T.W.** the Supreme Court of Florida invalidated the statute which
enshrined the requirement for parental consent where a minor seeks an
abortion. In England and Wales that same interference with parental
rights was upheld as being in conformity with the Human Rights Act
1998 (which enshrines the European Convention on Human Rights in
that state). The Axon case involved a petition for judicial review of a
document providing guidance to medical professionals on matters
relating to sexual health. It stated that advice and treatment could be
provided to persons under the age of 16 without parental consent where
the young person understood the advice, treatment and implications. The
petition was dismissed and the validity of the guidance upheld.”” The
Axon case was, of course, a clear challenge to the Gillick decision, which

also recognised the evolving capacities of young people to make

% The order had expired and the boy was ultimately represented by his adult sister at
the final hearing, however the court considered the submission of the mother as a
matter of public interest.

S AtS.

% Re T.W. 551 So. 2d 1186, Fla. LEXIS 972 (1989).

% R (on the application of Axon) v Secretary of State for Health [2006] EWHC 37.
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decisions relating to treatment for themselves. The importance of the
right to bodily integrity of young people where they seek sexual health
services has long been recognised. It has been enshrined, for example, in
statutes where they attain majority earlier for that purpose,’® as well as
being highlighted in the cases outlined above. It is undoubtedly of
concern to some that such evolutions in the law constitute corrosion to
an extent of the primacy of the right of parents to determine the
experiences, education and upbringing of their children.®” The
infringement on parental rights by the state is indeed a matter to be
treated with great caution and one which requires ongoing justification—
consider for example historic instances of abuses of the right to family
life perpetrated under both autocratic regimes,”® and more democratic

o 9
authorities.®

In modern democratic states the prospect of government interference in
the family is less daunting but nevertheless necessitates that the notion of
proportionality remain prominent. The risk persists that the quest to put
children to the forefront of decisions concerning them will have the
unwanted result of failing to recognise the importance to children of
parental freedoms, as opposed to undue state authority. As Hardiman J

opined in N. & anor. v Health Service Executive & ors.:

A presumptive view the children should be nurtured by their
parents is, in my view, itself a child centred one and the
alternative view, calling itself “child centred” because it is
prepared more easily to dispense with the rights and duties of

parents must guard against the possibility that in real individual

% For example in England and Wales by the Family Law Act 1969.

%7 See further Guggenheim, note 37, Chapter 7.

% Van Beuren (note 16, at 240) makes the point that the right of parents to ensure that
the education of their children is “in conformity with their own religions and
philosophical convictions” enshrined in Protocol 1 Article 2 of the European
Convention on Human Rights was drafted with the indoctrination which occurred in
Nazi Germany in mind.

% Consider, for example, the removal by the government of aboriginal children from
parents in Australia. Peter Read, The Stolen Generations: The Removal of Aboriginal
Children in New South Wales 1883 to 1969 (Department of Aboriginal Affairs [New
South Wales Government], 1981).

31



cases it may become merely a proxy for the views of social

workers or other third parties.”

However this difficult area reflects the fraught manner in which parent
and state may conflict. It seems to point to a need for greater regard for
the rights of— and in many cases the voice of- the child rather than less,
as the interests of the person whom the decision will most severely affect

may be lost in the battle between the two more powerful actors.

The cases considered above certainly involve challenges to the primacy
of parental rights and highlight that some cases are heard which clearly
involve a “wishes of parent” versus “wishes of child” scenario. Such
cases, however, appear to be relatively rare. Overwhelmingly the case
law in the area, and therefore the issues considered in this thesis, relate
to the approach of the law and the courts to children’s views when adults

are in dispute about the best interests of the child.
1.2.3 Children and Civil Law Proceedings

For the reasons noted above, ‘Western/Northern’ societies have had to
increasingly grapple in recent decades with the necessity of dealing with
children’s interests in the legal system. This necessity was borne not just
from increased societal concern with child protection, but also out of the
modern phenomena of separation and divorce. Fawcett refers to the
current UK social trends of “falling marriage rates, rising divorce rates
and increased levels of co-habitation and re-marriage™' and emphasises
that “[a]s a consequence, children today have to deal with increasingly
complex family circumstances.””” Civil law courts have had to grapple
more and more with matters relating to children. James and James
emphasise the key role played by the law in constructing notions about

children:

70
At 6.
"' Margaret Fawcett, “Foreword™ 14 Child Care in Practice 233 (2008), at 233.
72 .
“ Ibid.
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[T]he concept of “childhood”- however and wherever it finds
local expression- can be theorised in terms of the cumulative
history of social practices and policies about children, expressed
as Law, which have arisen in response to the activities of children
in their ongoing engagement with the adult world and adults’

views about those activities.

Kaganas and Diduck outine two popular perceptions of children in
family law.”* The first is the traditional image of “the child””® as
unformed, incompetent and dependent. This “romantic, developmentalist
child”’ is a product of developmental psychology which equates age
with capacity, and is, according to the authors, the current image of
children held by those who work in family law. The second image, the
“autonomous reflexive child,”"’ perceives children as active participants
in the determination of their lives, and as having the capacity to
influence their environment. The commentators state that the latter is the
new ideal of child law, and that the two competing images of the child

indicate the ambivalence towards childhood within the legal arena.

James also notes the ambivalence toward the notion of children as social
actors and as bearers of rights and how this manifests in court
judgments.”® James takes the illuminating example of Re W. (Contact:
Joining Child as Party) in which a district judge found that a father
should not have contact with his son.” This decision was made on the

basis of the view of both the son and the report of an independent social

™ Allison James and Adrian James, Constructing Childhood: Theory, Policy and Social
Practice (Palgrave Macmillan, 2004), at 50-51.

o Kaganas and Diduck, note , at 973.

> The term ‘the child’ is itself problematic as it assumes one type of child, when in fact
the experiences and lifestyles of children are as rich and diverse as those of adults. See
Sheila Greene, “Children as Social Actors,” paper presented at Irish Human Rights
Commission and Law Society of Ireland Conference: Achieving Rights-Based Child
Law (Dublin, 14 October 2006).

7 Kaganas and Diduck, note 12, at 74.

"7 Ibid.

¥ See James, note 12, at 53.

™ Re W. (Contact: Joining Child as Party), [2001] EWCA Civ 1830; [2003] 1 FLR
681.
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worker, and was related to a deterioration in the arrangements for the
child to have over night contact with his father. The Court of Appeal
found in favour of the father, who challenged the district court decision,
stating “the child had a right to a relationship with his father, even if he
did not want it, and his welfare demanded that efforts be expended to
make contact possible.”*® James remarks on the questionable nature of a
‘right’ to be forced to do something against one’s own wishes.*’ The
European Court of Human Rights appears to refrain from finding states
in breach of Convention rights where authorities have not forced
children into contact (where the children strongly resist it).% Perhaps this
approach heralds an end to the “cruel to be kind” approach to children’s

choices demonstrated in cases like Re W. (Contact: Joining Child as

Party).

Nevertheless the case highlights the view of many theorists that children

8 the best judges of their own best

“are not always, or even usually
interests and should therefore be forced into what adults perceive as best,
in order to achieve long term benefits.** For example, a young child may

not wish to attend school, and indulging this would clearly affect her

80 At 16. Emphasis added by James, note 12, at 53. See also Fortin, note 1235, at 311
who states that it is arguable that the court was right on this point. Nevertheless the
language of the court seems questionable at the very least.

5 James, note 12, at 53.

52 See e.g. Hokkanen v Finland (1994) 19 EHRR 139; Suss v Germany Appl. No.
40324/98, judgment of 10 November 2005 and C. v Finland Appl. No. 18249/02,
judgment of 9 May 2006. See further Chapter 4. It also appears to incline against the
ruling of Tyrer J in Re S. (Contact: Children’s Views) [2002] EWHC 540 (Fam),
[2002] 1 FLR 1156 at 1171C that it would be counterproductive to force a 16 year old
into acce<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>