


Prisoner Complaints Mechanisms: Assessing Human Rights Requirements and the Role of a General Ombudsman
Sophie van der Valk and Mary Rogan
School of Law
Trinity College Dublin 
Abstract
There is a long-established right under international human rights law for prisoners to make complaints. Such a right takes on particular importance in places which are far from public view, and where there are inherent power differentials between those making complaints and those receiving them, or who are the subject of them. This paper explores the criteria contained in international and regional human rights instruments on the right of prisoners to make a complaint, describing the importance of participation, effective resolution, and timeliness under these standards. The paper then uses the case of Ireland, a party to United Nations and Council of Europe instruments on prisons, to examine the application of these criteria in a setting where the complaints system is undergoing reform. With plans to involve its office of the Ombudsman in the prisoner complaints system, a body which currently deals with a variety of public services, the article examines how such involvement may be considered under international human rights standards. It notes some tensions between the principles of those standards and the ethos and operation of Ombuds institutions in the area of prisoner complaints. 
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Introduction
A prisoner’s right to make complaints is long established in international human rights law, found in the United Nations Standard Minimum Rules for the Treatment of Prisoners (hereafter “SMRs”, first adopted in 1955, and the Council of Europe’s European Prison Rules (hereafter “EPRs”), adopted for the first time in 1973.[footnoteRef:1] These early developments reflect a recognition at an international level that avenues for complaints in prisons are important safeguards for human rights. The UN’s rules were substantially revised in 2015 and are now known as the Mandela Rules, while the EPRs were updated in 2006, with their accompanying commentary updated in 2018. Both sets of rules now contain stronger requirements for how complaint processes should operate in prisons. These changes reflect the experience in practice that complaints procedures are important mechanisms for protecting rights, and supporting good prisoner-staff relationships (Calavita and Jenness, 2014; Crewe, 2009). [1:  Then known as the European Standard Minimum Rules for the Treatment of Prisoners. ] 

Ireland has taken steps to reform its prisoner complaints mechanism recently. Ireland’s complaints mechanism has been subject to considerable criticism, including for its unwieldy structure and lack of independence (CPT Report on Ireland, 2014; Inspector of Prisons’ Report, 2016). Proposed reforms will give prisoners access to the office of the general Ombudsman, a body which deals with complaints arising from the actions of a wide range of public bodies. This is a striking development, given that when the office of the Ombudsman was established in 1980 the founding legislation specifically and deliberately excluded prisoners from its remit (section 5(e)(iii) Ombudsman Act 1980). As a member state of both the United Nations and the Council of Europe, Ireland’s current process of reform is of wider relevance for those seeking to critically analyse the application of international human rights standards to prisoner complaints systems. In particular, the proposed involvement of the Ombudsman in Ireland allows us to consider how best to integrate such an office into prisoner complaint systems more generally. By examining the case of Ireland, we can assess how international human rights standards may interact with specific instances of prisoner complaints mechanisms. 
This article will provide a comprehensive legal analysis of the United Nations and European regional human rights standards which govern the right of prisoners to complain, with a particular focus on the latter set of principles. Subsequently, the article will discuss the prisoner complaints mechanism in Ireland, assessing proposed reforms to it by comparing those changes to the requirements of relevant international and regional human rights standards. In doing so, the article provides an opportunity, through assessment of the Irish system, to explore the application of international human rights standards to complaints bodies for prisons more widely.
[bookmark: _gjdgxs]Complaints mechanisms for Prisoners under International Human Rights Law
International human rights instruments concerning prisons make it clear that there must be a system whereby prisoners can make complaints. An early example of this comes in the form of the UN’s SMRs from 1955. There, rules 35 and 36 required states to provide every prisoner with information on how to make complaints, and an opportunity to make complaints or requests to the prison authorities on a weekly basis. In the European context, the original EPRs contained a similar set of requirements. The EPRs are also not binding on states; but are have been given a much stronger status through the activities of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (hereafter “CPT”), a body which monitors places where liberty is deprived in all Council of Europe member states, and by the European Court of Human Rights (hereafter “ECtHR”) in cases concerning prison conditions. The EPRs therefore provide important guidance to European states as to the expectations of the ECtHR and the CPT (van Zyl Smit and Snacken, 2009).  
It is important to note that both these sets of rules maintain a distinction between requests and complaints. While, in general, the rules place the same obligations on states for both complaints and requests, the commentary to the EPRs makes it clear that complaints are formal objections against decisions, actions or lack of action (Council of Europe, 2018, 57). Requests concerns matters which are not matters of right. In this article, we focus on complaints procedures. 
The Mandela Rules and the EPRs and complaints procedures
Rule 54(b) of the Mandela Rules places an obligation on states to provide certain information to prisoners on their arrival, including on the complaints procedures. Rule 55.1 contains the requirement that the state provides this information in a manner which can be understood by the prisoner, having regard to his/her language, literacy issues, and any disabilities which may impact on understanding. This duty is also found in the EPRs under rule 15.2 and 30, which require the state to provide prisoners with information as to the rights and duties in prison on arrival, and as often thereafter as necessary. EPR 30.1 refers to the need to provide this information both in writing and orally in a language understood by the prisoner. The EPRs permit prisoners to make complaints individually or in a group (rule 70.1). 
As well as the important matter of ensuring that prisoners have access to information which actually allows them to use complaints procedures, the Mandela Rules and EPRs both provide some guidance on the criteria which complaints systems must meet. Neither set of rules prescribes a specific mechanism. Both sets, however, indicate the types of recipients of complaints which must be established. Rule 56 of the Mandela Rules obliges prison authorities to allow prisoners to make complaints to the prison director or her/his representative on a daily basis (up from the weekly basis required in the 1955 version of the rules). The rules also require states to make it possible for prisoners to make complaints to prison inspectors during their inspections, and require the possibility of speaking freely and in confidence a prison inspector or any other inspecting officer, without the presence of staff (rule 56.2).  Notably, the revised commentary to the EPRs emphasises the CPT’s position that inspectors should not deal directly with formal complaints (2018: 58). The Mandela Rules further refer to the ability of a prisoner to make a complaint about his or her treatment to the central prison administration and to the judicial or other competent authorities ‘including those vested with reviewing or remedial power’ (rule 56.3). 
EPR 70.1 highlights that prisoners should have ‘ample opportunity’ to make complaints to the director of the prison or other competent authority. This does not have to be through written means. Unlike the Mandela Rules, the EPRs refer to the possibility of mediation in EPR 70.2 in the context of dealing with complaints; this should be tried first if it ‘seems appropriate’.
Both sets of rules deal with the prison authorities’ reaction to the complaint and manner of handling it. Mandela Rule 56.3 provides that complaints should not be censored as to substance. The question of safeguards for those complaining is also explicitly dealt with by Rule 57.2 of the Mandela Rules, which requires that the prisoner or any other person who complains on behalf of the prisoner must not be subject to any negative consequences including any risk of retaliation or intimidation as a result of bringing a complaint. This protection against punishment can also be found in EPR 70.4 (70.7).[footnoteRef:2] Confidentiality, should the prisoner desire it, is provided for in rule 70.2 of the Mandela Rules. Surprisingly, this requirement is not contained in the current provisions of the EPRs. However, the commentary to the rules makes it clear that ‘confidential communication with national and international bodies authorised to receive complaints is essential’ (p. 58). EPR 70.7 (70.9) refers to a prisoner’s right to seek legal advice or assistance in bringing a complaint or an appeal. [2:  The number in brackets indicates the renumbering of the relevant provisions under the proposed reforms of the European Prison Rules.] 

Mandela Rule 57.1 states that complaints must be dealt with promptly and replied to ‘without delay’. In the case of either a rejection or undue delay, the complainant can bring the matter before a judicial or other authority under rule 57.2. Reasons for rejecting a complaint is a specific requirement under EPR 70.3 (70.6), along with the possibility of appealing to an independent authority. The revised commentary to these rules states that responses to complaint must always be accompanied by reasons, and the authorities should also make it clear whether action will be taken and, if so, what action (2018: p 57). 
The European Court of Human Rights and prisoner complaints
In addition to the instruments discussed above, complaints mechanisms are governed by decisions of the ECtHR. The Court has provided more specific guidance to states on how to manage complaints than that contained in the Mandela Rules or EPRs. Article 13 of the European Convention on Human Rights (hereafter “Convention”) contains the right to an effective remedy when a right or freedom under the Convention is breached. This Article is the one most regularly invoked when complaints procedures in prisons are at issue, as, often, a prisoner will argue that s/he was unable to gain access to an effective remedy to resolve a matter, or the state will argue that the prisoner has not exhausted domestic remedies. 
The ECtHR has outlined several key criteria which are applied in examining the compliance of domestic remedies with Article 13. As a general principle, for a remedy to be effective, it must allow the domestic authorities to deal with the substance of the complaint under the Convention and grant appropriate relief. In a pilot judgment issued concerning prisons in Anayev and ors. v. Russia nos. 42525/07 and 60800/08, ECHR 10 January 2012, the ECtHR commented on the components of an effective system of complaints. It stated that such mechanisms acted as ‘an important safeguard for the prevention of violations resulting from inadequate conditions of detention’. In the view of the Court, a prisoner complaints procedure must ensure:
Prompt and diligent handling of prisoners’ complaints, secure their effective participation in the examination of grievances, and provide a wide range of legal tools for the purpose of eradicating the identified breach of Convention requirements (para 214). 
The case of Neshkov and others v. Bulgaria [2015] ECHR 77 indicated that redress must be swift in order to be effective, though a more specific timeline was not described (para 281). Further, the ECtHR has stated that the remedy must be effective in practice, not merely legally formulaic. This was made clear in the case of Rodic v. Bosnia and Herzegovina, no. 22893/05, 27 May 2008, where the ECtHR carefully considered the difference between the situation as presented by the state and the actual practice of the relevant body. 
Complaints processes should also secure the prisoner’s effective participation in the examination of their grievances. In Ananyev v. Russia, the possibility of complaining to a prosecutor was raised by the state as an example of an effective remedy. Prosecutors had extensive powers to visit prisons unannounced, to speak to prisoners, and to obtain prison records and statements from prison officials, as well as issue proceedings. Prison authorities were also obliged to examine the report of the prosecutor and respond within one month on the measures to be adopted. However, there was no legal requirement on the prosecutor to hear the complaint or to ensure the prisoner’s effective participation in the proceedings, therefore this was held not to be an effective remedy under Article 13. In Neshkov, complaints to a prosecutor and to the Ombudsman concerning prison conditions were considered ineffective. Under the relevant law, there was no individual right to obtain redress from a prosecutor and no requirement for a complaint to be examined with the involvement of the complainant. 
The ECtHR has also stated the necessity for the body receiving the complaint to be independent. Silver v. U.K., 25 March 1993, series A no. 61, concerned a complaint brought by prisoners regarding the control of their mail by the prison authorities. The ECtHR held that the Home Secretary was not sufficiently independent to hear complaints, as his or her actions would essentially amount to self-policing. The question of independence was also raised in Ananyev. Domestic legislation established the right of a detainee to petition for an appointment to state the detainee’s grievances with the prison governor or prison supervisors. Such a procedure was viewed by the Court as being insufficiently independent of the prison authorities to satisfy the requirements of Article 13. 
In the case of Varga v. Hungary nos. 14097/12, 43135/12, 73712/12, 34001/13,44055/13 and 64586/13, 10 March 2015, the ECtHR rejected the claim by the Hungarian authorities that the ability to complain to the governor of a prison and to the public prosecutor constituted an effective remedy. Such complaints procedures were ineffective, as there were doubts as to whether the governor or prosecutor could perform their functions independently. In addition, it was not clear if there was a duty on the public prosecutor to investigate individual complaints from prisoners, or if the complainant was entitled to a decision. The procedure for prisoner complaints in Hungary was reformed following this judgment and was reconsidered by the ECtHR in the case of Domján v. Hungary no. 5433/17, 14 November 2017. The ECtHR expressed satisfaction with the reforms and given its preference for issues being dealt with at a domestic level, the Court declared the case inadmissible in light of the non-exhaustion of the new domestic remedies provided. It noted the authority’s adherence in the new law to the principles previously set out in its judgment, notably a deadline for dealing with complaints, the possibility of appeal to a judicial body and the provision of compensation in the case of a breach. 
A further requirement for an effective remedy in this context is for the body to be capable of rendering binding and enforceable decisions and any relief must be capable of being granted in reasonably short time-limits. In the case of Silver, the Board of Visitors was also not found to be an effective remedy as the Board lacked enforcement powers in dealing with prisoners’ complaints. Furthermore, it was limited to dealing with complaints of those currently in prison, and could not deal with past complaints. In Ananyev, the ECtHR examined the role of the Ombudsman, which the government had put forward as a remedy. The Court stated that this could not constitute an effective remedy because the Ombudsman had no power to render a binding decision granting redress in individual cases. This was also the case in Neshkov, where complaints to the Ombudsman were considered ineffective as they could not give rise to a legally binding and enforceable decision. This matter will be returned to below. 
The primary principles arising from the ECtHR’s analysis of effective remedies in prison show that a complaints body for prisoners must, either on its own or in combination with other forms of redress, fulfil the following conditions. It must:
(a) be independent of the authorities in charge of the penitentiary system;
(b) secure the inmates’ effective participation in the examination of their grievances; 
(c) ensure the speedy and diligent handling of the inmates’ complaints; 
(d) have a wide range of legal tools for eradicating the problems that underlie these complaints; and
(e) be capable of rendering binding and enforceable decisions, and any relief must be capable of being granted in reasonably short time-limits. 
The CPT and prisoner complaints procedures
Further guidance on the operation of a complaints system comes from the CPT, a body responsible for monitoring places where people are deprived of their liberty in Council of Europe member states with the view to preventing torture and inhuman or degrading treatment or punishment. Though not legally binding guidance, the view of the CPT is very influential on the European Court of Human Rights (van zyl Smit and Snacken, 2009). The CPT strongly encouraged states to introduce effective complaint systems its 2017 Annual Report (27th General Report p. 25), noting the role they can play as ‘a fundamental safeguard against torture and inhuman or degrading treatment of persons deprived of their liberty’ (p.25). The CPT further argued that complaints mechanisms can ‘allay tensions’ between prisoners and staff and, when complaints are taken seriously, ‘contribute to building positive relationships’ (p.25).  
The CPT advocates a two-pronged system of internal and external complaints mechanisms. This distinction is helpful, and one which could be made more clearly in the international human rights law instruments on the subject. In the view of the CPT, internal mechanisms help to identify and remedy problems in a speedy way and should be immediately accessible to prisoners, a result which can be achieved by permitting oral complaints and responding to all complaints within a ‘narrowly defined time span’ (para 70). While not being prescriptive, the CPT has indicated its preference for external complaints bodies to be able to impose binding decisions as, without them, it can be difficult to ensure that the prison authorities follow up on their recommendations or opinions (para 71). In all cases, however, the complaints body must have adequate resources, including human resources, and training (para 72). Direct and confidential access to complaints bodies is also essential for the CPT. 
When we take all these human rights principles together, and understanding that there are differences amongst them and in their legal standing, we can discern the following requirements for prison complaints mechanisms in European systems: 
a) There must be an opportunity for prisoners to make complaints freely; 
b) Prisoners must have information about the complaints procedure, including its existence and its procedures; 
c) Prisoners should not be subject to negative consequences or reprisals for making complaints; 
d) Prisoners should be able to make complaints confidentially if required;
e) The procedure should be managed with speedily; 
f) Reasons should be provided to the complainant in the case of refusal of a complaint; 
g) There must be an external element to the process, with independence from the authorities in charge of the prison authorities, at least at review stage; 
h) There must be a wide range of tools at the disposal of the complaints-receiving body to resolve the complaint;
i) There must be some mechanisms which has the power to grant binding and enforceable decisions concerning the subject of the prisoner complaint, though this need not be the complaints-receiving body itself. 
In the next section of the paper, we will outline the existing complaints procedure for prisoners in Ireland, before analysing it by reference to the international human rights standards. 
The Irish Prison System and Complaints 
Ireland’s prison population is mid-range for a European prison system, with a prison population rate of around 80 prisoners per 100,000 (Irish Prison Service, 2018). As indicated by the Oireachtas (Parliamentary) Joint Committee on Justice and Equality, ‘Ireland's prison population is characterised by mental health issues, addictions, homelessness, poverty, unemployment, educational disadvantage, chaotic family backgrounds and social marginalisation.’ (Report on Penal Reform and Sentencing, 2018, p.11), a finding in keeping with the international picture. Several research studies have highlighted this marginality (O’Donnell, 2011, Morgan & Kett, 2003). 
Since 2011, Irish penal policy has undergone some change. Prison numbers had been rising rapidly during the 1990s and 2000s (Kilcommins et al, 2004), however, following a change of government in 2011, and an economic collapse, the numbers of people in prison began to fall (Rogan, 2014). While the prison population has been reducing, an enduring and merited criticism of the Irish system has been its lack of robust oversight and accountability mechanisms. Perhaps most notably, Ireland has signed but not yet ratified the Optional Protocol to the Convention against Torture (hereafter “OPCAT”). These limitations, however, are also evident in the structure of the complaint mechanisms for people in Ireland’s prisons. 
Before setting out the details of the complaints procedure for prisoners in Ireland, it should also be noted that prisoners have access to Visiting Committees (hereafter “VCs”) attached to each prison. The members of the committee are voluntary lay persons. While members of the VCs can receive correspondence from prisoners and meet with them to discuss their complaints, their powers to resolve such complaints are significantly limited. Most notably, they cannot enforce any recommendations they make (s.3(1) Prisons (Visiting Committees) Act 1925). VCs have been the subject of criticism as inter alia their reports vary widely in quality and frequency (O’Mahony, 1994; Rogan, 2012). Ireland also has an Inspector of Prisons, with the mandate of visiting prisons, investigating deaths occurring in custody, and reporting on findings to the Minister for Justice and Equality. The Inspector of Prisons has the power to receive complaints or representations from prisoners but cannot adjudicate on individual complaints. 
The complaints systems in Ireland is governed in part by statute (for complaints of a serious nature) but mainly through Irish Prison Service policy. The relevant statutory provisions are set out in the Prison Rules 2007 (S.I. No. 252 of 2007), a statutory instrument created under the Prison Act 2007, which were amended in 2013 (Prison Rules (Amendment) 2013). Under the current system, there are six categories of complaints ranging from what are classified as ‘A’ to ‘F’. Category A is governed by the Prison Rules 2007, as amended, which also contains the procedures to be followed in such a case, while categories B – F were created by the Irish Prison Service policy document. The classification depends on the seriousness of the complaint or the subject matter complaint is about. In practice, all complaints are received by the governor (prison director) or assistant governor responsible for complaints, assigned a category and then distributed to the relevant officer for investigation. Some guidance concerning how complaints are to be categorised comes in the form of a policy document published in 2014 (Irish Prison Service Prisoner Complaints Policy Document, 2014). The procedure which must be followed differs according to the categorisation of the complaint.
Category A complaints are those concerned with ‘complaints alleging assault or use of excessive force against a prisoner, or ill treatment, racial abuse, discrimination, intimidation, threats or any other conduct against a prisoner of a nature and gravity likely to bring discredit on the Irish Prison Service’ (Irish Prison Service, 2014, p.5). The governor must comply with Rules 57A and Rule 57B of the Prison Rules 2007, as inserted by the Prison Rules (Amendment) 2013. The governor arranges for a record to be kept of the complaint and its details.[footnoteRef:3] There is a duty on the governor to secure relevant evidence, including CCTV recordings, and to advise the complainant of the relevant procedures. Where an allegation that an act has been committed that may constitute a criminal offence, the governor must inform the police (An Garda Síochána). Within seven days of notification of the complaint, the governor must refer the complaint and the evidence gathered to the Director General (head) of the Irish Prison Service, and also notify the Inspector of Prisons. Notably, under the policy this procedure is to be initiated even if the prisoner does not wish to pursue the matter.  It is then up to the Director General to appoint an investigator. No timeframe is provided for as to the appointment of external investigators, but whilst the legislation does not require that the investigators be independent of the prison system, this is what happens in practice.[footnoteRef:4] The investigation team are empowered to gather evidence. A report is provided by the investigation team to the governor and a copy is also is provided to the Inspector of Prisons. The governor may find the following on the basis of the report: [3:  If the complaint is about the governor, then under s.57B(2)(d) the Governor shall notify the Director General of the Irish Prison Service and the Inspector of Prisons of the complaint. The Director General is then responsible for the complaint from the outset.]  [4:  Following the 2013 amendment to the Prison Rules introducing the procedure for investigating Category A complaints, a panel of 22 independent investigators was established to be selected from in the event of receipt of such a complaint (Dáil Debates 4th May 2016 Response to Question 113 by Minister of Justice Francis Fitzgerald).] 

(i) there are reasonable grounds for sustaining the complaint; 
(ii) there are no reasonable grounds for sustaining the complaint; 
(iii) it has not been possible to make a determination. 

The governor may give a general outline of the report to those concerned, as well as advising them of their findings and decision. The governor may (rather than must) state the reasons for his or her finding. The governor also decides what action should be taken. This may include a decision to initiate disciplinary proceedings against a prison staff member. In informing the complainant of the outcome, s/he should also be informed that, if s/he is not satisfied with the outcome of the investigation, s/he may write to the Inspector of Prisons and the Director General of the Irish Prison Service stating why s/he is not satisfied. There is no provision, however, for the decision to be appealed to an external body. 
Category B complaints are classified as ‘complaints of a serious nature, but not falling within any other category of complaint.’ For example, category B complaints could include ‘verbal abuse of prisoners by staff, inappropriate searches or any other conduct against a prisoner of a nature likely to bring discredit on the IPS’ (Irish Prison Service, 2014, p.9). A chief officer (senior prison staff member) is appointed by the governor to investigate this category of complaint. The chief officer must not be the officer in charge of the area in which the incident allegedly occurred or where the complainant is accommodated, nor have been present at any time during the alleged incident. This appointment must be made within 48 hours of the governor being notified of the complaint. The chief officer ‘may’ gather evidence, conduct interviews and so on, and the investigation must conclude within 28 days, unless there are ‘exceptional circumstances’. The same findings are available as those for category A complaint, and it is up to the chief officer to communicate the findings to all parties within seven days of the completion of the investigation. The complainant has the right to appeal to the governor within 14 days of having been notified of the outcome. The governor then carries out a review of the investigation, and can carry out any further investigation following the receipt of any observations or submissions made by the appealing party. The governor can uphold the initial finding, quash it, or order a fresh investigation. This outcome may itself be the subject of review by the Director General of the Irish Prison Service, which is confined to a review of the application of procedures. 
Category C complaints, of which the majority of complaints comprise, ‘are basic service level complaints … [such as complaints] about visits, phone calls, reception issues, missing clothes, not getting post on time, not getting appropriate exercise’ (Irish Prison Service, 2014, p.13). These are investigated by an officer not below the position of class officer. They can arise in two ways, namely, by informal complaints made to officers and by written complaints on complaint forms. Prison staff are required to record all complaints and requests. When a verbal complaint is made, it is for the governor to appoint an officer to examine the issue. If a complaint form is filled out, what is referred to as the ‘more formal procedure’ is to be followed. Strict time limits apply, with a reply or acknowledgement expected within 24 hours and there should be ongoing updates given to the prisoner, as well as documenting the steps taken to resolve the complaint. If it is not possible to resolve the complaint, the investigating officer must be given a written explanation as to why the complaint cannot be resolved. The senior chief officer in the prison is also obliged to maintain ‘constant oversight’ of the procedure as a whole and take action to resolve any matters which have not been so dealt with within 48 hours of the complaint being made. 
Category D complaints ‘relate to complaints against professionals such as [for example] dentists [and] doctors.’ Category E complaints are those made by visitors to the prison. Category F complaints are ‘complaints against decisions made by the Irish Prison Service in relation to the granting of temporary release and prison transfers.’ Prisoners are entitled to ‘answers to reasonable queries’ raised by them on such matters, within seven days of receipt in the case of requests for information and four weeks in the case of these complaints. 
A prisoner may also request to meet with an officer of the Minister for Justice and Equality (Rule 57). Any complaints or requests made during this meeting may be referred to the relevant governor with a recommendation, or the Director General may direct the governor to implement the recommendation. It is unclear how often this power has been utilised, or, indeed, requested. 
The operation of the complaints mechanism in practice
In practical terms, complaints are made by prisoners using a specifically designed form for this purpose. It provides for the prisoner to include her/his name, prisoner number and cell or location. There is then a space for the prisoner to include details of the complaint, and a place to sign. Prisoners are reminded to include ‘clear details of what happened, where it happened, when it happened, were there any witnesses’ (Irish Prison Service, 2014). Prisoners are to be provided with a copy of the complaint form in a sealable envelope once recorded by the governor. The Irish Prison Service policy document on complaints also provides that complaint boxes be provided and emptied on each working day, that all complaints are logged and assigned a reference number and are photocopied and returned in a sealed envelope to the prisoner (Irish Prison Service, 2014, p.2).
The number of complaints made in the Irish system is surprisingly unclear, and official figures are not published. To obtain an indication of the use of the complaint system the Inspector of Prisons compiled the number of complaints received across six of the prisons between the 1st of July 2014 and the 31st of January 2015. (Inspector of Prisons, 2016). A total of 556 complaints were recorded across categories A, B, C and D in the six prisons examined, of these 73 were categorised as ‘A’, 78 as ‘B’, 371 as ‘C’ and 34 as ‘D’. At the time of the report there was a bed capacity of 2,411 across the prisons included, with an average occupation rate of 96% as of the 1st January 2015 (Irish Prison Service, 2015b). This would suggest that one in four prisoners had submitted a complaint, or possibly more in light of the numbers committed during this period. Regrettably, we do not have public data to allow us to examine whether significant numbers of complaints are being made by certain prisoners, or whether multiple complaints are being made concerning the same matter. The timelines for resolution of complaints are also not publicly available. 
The operation of the complaints system has come in for heavy criticism by the Inspector of Prisons (Inspector of Prisons, 2016). The Inspector was strongly critical of what was described as a lack of independent oversight of individual complaints. The Inspector of Prisons also complained of a lack of power of enforcement regarding the outcome of complaints, failures to adhere to protocols and inadequate record-keeping by the prison service, as well as a lack of confidence on the part of staff and prisoners in the complaints process. A review of a sample of complaints by the Inspector further revealed a lack of compliance with the timelines laid down in the policy, and instances where the findings of the investigation were not communicated to the relevant parties. The Inspector also found misclassification of complaints and incomplete records, as well as evidence of poor investigative techniques, such as CCTV not being viewed. There was evidence of confusion on the part of staff about the operation of the policy and a feeling amongst staff that they had not been trained properly in its use. The report also detailed feedback from prisoners which indicated that prisoners felt worried that complaining would lead to negative consequences, including transfers, and also that their complaints were not properly investigated, sometimes because their status as a prisoner made them less trustworthy. Overall, the Inspector was of the view that the complaints procedure did not merit the confidence of staff, prisoners or the public. Prior reports by the CPT had also expressed concerns about poor recording of complaints by prisoners and advocated for the establishment of an independent complaint mechanism (CPT, 2006, 2010). 
The Irish courts have also examined the operation of the complaints procedure. Unlike the Inspector of Prisons’ report, however, the courts have expressed confidence in the system. In McDonnell v Governor of Wheatfield [2015] IECA 216, the Court of Appeal discussed the complaints procedure in place prior to the 2013 amendments. The court referred to the procedure for requesting a meeting with the governor, the Director General of the Irish Prison Service, a member of the VCs or the Minister in order to raise a complaint. The various avenues for making a complaint under the Prison Rules were found to be reassuring as to the prison service’s commitment to provide conditions in line with the human rights of the prisoners (para 97). An internal complaints procedure was also viewed as having advantages over judicial review because of the expert knowledge which prison administrators have of prison life (para 97). The decision leaves open the suggestion that prisoners may be required exhaust these procedures before coming before a court. The intimation from the case is that the prisoner ‘may decide or be advised in the future to utilise the grievance procedure or to make an application to the court’ (para 107) and that recourse to the courts should be limited to judicial review except when constitutional rights are at stake. It remains to be seen if such a position will be formally adopted, and it is submitted that, in light of the limitations of the current complaints procedure, it should not be.
In the more recent case of McD v Governor of X Prison [2018] IEHC 668, the High Court took a much more critical view of the current system for dealing with complaints, describing it as ‘failed’. This case concerned a very complex set of facts, whereby a prisoner went on hunger strike in protest at his conditions. While Baker  J held that the prison conditions did not breach the prisoner’s rights under national or international law, there was a failure to deal reasonably with the prisoner’s complaints, which amounted to negligence and entrenched the prisoner’s position on hunger strike. Baker J held that the applicant’s almost total lack of confidence in the system was ‘objectively justifiable’ (para 132).  The case demonstrated serious concerns about the complaints system, including some complaints that were processed outside the time limits laid down in the relevant policy, and findings which the court held not to be reasonable. These failures were found by the court to be ones of the system, rather than any individual, with the system being described as ‘grossly under resourced’ with one person responsible for fact finding, and ‘not compliant with basic levels of fairness or procedural correctness’ (para 148). 
The applicant had been encouraged to use the complaints process to resolve his issues and the authorities knew he was likely to take to it with enthusiasm. The process was not, however, functional and the plaintiff was poorly served by it at a time when his health and wellbeing were at serious and life threatening risk. In the view of the court, there were failures to manage the plaintiff’s complaints. These failures went beyond a mere breach of the Prison Rules (which are not actionable) required a remedy in damages.
Assessing the compliance of the Irish prisoner complaints system with international human rights standards
The McD case’s in-depth analysis of the complaints procedure and the concerns raised by the Inspector of Prisons indicate that there are major shortcomings in the prisoner complaints mechanism in Ireland at present. In this section of the article, we analyse the system by reference to the international human rights standards set out above. In doing so, Ireland’s experience provides a useful case study by which those standards can be understood in practice.
The most obvious concern at present is the lack of an independent element in the complaints procedure. At present, the only external element is in the case of complaints under ‘Category A’ which are examined by independent investigators. However, the ultimate decision on what action should be taken in such cases still lies with the governor in charge of the relevant prison. Both the Mandela rules and the EPRs require there to be an independent appellate body for rejected complaints. In other cases, prison staff are tasked with examining prisoner complaints. Prison staff, even when not directly involved in the circumstances giving rise to the complaint, would also not be considered sufficiently independent under the test for an effective remedy under Article 13 of the Convention. 
The only other option for a prisoner in these circumstances, in the absence of an Ombudsman, is to petition the courts. Prisoners in Ireland have access to judicial review of decisions against the prison authorities, as well as the option of instituting plenary proceedings seeking declarations that their rights have been breached, and damages. Though rarely granted, it is also open to a prisoner to petition the High Court for release under Article 40 of Bunreacht na hÉireann (the Irish Constitution) on the basis that the person’s conditions of detention are so poor that the detention is rendered unlawful (Rogan, 2014). All these options provide an effective remedy in theory, as they have binding force, and are also independent of the prison authorities. However, as noted above, the suggestion from McDonnell v Governor of Wheatfield that prisoners may be obliged to use the internal complaints procedure before bringing their concerns to the courts is highly problematic. If the Irish courts were to rule that a complainant would be denied judicial review because of a failure to use a complaints system which could not be regarded as effective, this is highly likely to result in a breach of Article 13. 
Other concerns also arise. Reasons for a rejection of a complaint are required under the Irish Prison Service policy, and the policy contains timelines for providing information and concluding investigations. However, the Inspector of Prisons has reported long delays in the processing of complaints, and a lack of adherence to the stated timelines, a matter also noted in McD. These delays in practice raise serious concerns for the ECtHR and under the Mandela Rules and EPRs. There is also no legal obligation to give reasons for a decision concerning categories B-F.
The level of involvement of the prisoner in the complaints process is also problematic. Whilst the relevant policy provides that prisoners can make statements, there is no legal requirement outside of the Category A complaints to involve the prisoner in the process. There is also no legal obligation on the authorities to respond to the complaints made. 
Another concern about the operation of the process in practice relates to negative consequences for a prisoner arising out of making a complaint. The Inspector of Prisons’ report, in particular, is concerning in that it states that prisoners were sometimes afraid to use the procedure because of the threat of negative consequences (Inspector of Prisons, 2016).
The complaints procedure is also deficient when it comes to the tools which can be used to resolve a complaint. Currently, a complaint is decided by the governor, who may order remedial action. An interesting feature of the ECtHR’s approach to this subject has been to assess the possibility of enforcing remedial action in practice. In the case of systemic issues such as overcrowding, any order a governor might make would not alleviate the situation. Notably, governors do not have the power to transfer a prisoner of their own motion in Ireland; this function is given to staff in the Irish Prison Service headquarters. It is not therefore clear that the actions a governor could take would be considered to  be considered enforceable within the definition of an effective remedy.
Proposed reforms and involving the Ombudsman
The criticisms made by the Inspector of Prisons concerning the complaints procedure have resulted in action. Notably, the Department of Justice and Equality has agreed to extend the Ombudsman’s mandate to cover prisoner complaints (Department of Justice, 2016). This change is significant, as the legislation establishing the office of the Ombudsman specifically excluded prisoners from its remit, under s. 5(e)(iii) of the Ombudsman Act 1980. This exclusion was later amended and moved to the schedule to the Act by s.8 of the Ombudsman (Amendment) Act 2012. This exclusion was based on a fear that prisoners, especially those with a Republican background,[footnoteRef:5] would flood the system with spurious complaints (Rogan, 2011). In debating the original bill in 1980, the Minister for State noted that ‘prisoners already have adequate means of redress and their rights are adequately protected … There is also the likelihood that the facility would be abused.’ (Mr Calleary Seanad debates, Vol 94 No 13, 2nd July 1980).  [5:  Republican refers to those involved in paramilitary activity in Ireland with the aim of achieving a united Ireland.] 

The Office of the Ombudsman, established in 1984, deals with complaints in relation to a range of public bodies. The Irish Ombudsman investigates and makes findings, and later recommendations. These recommendations can be to provide an apology and explanation, or in some cases financial compensation (s.6 Ombudsman Act 1980). In keeping with the practice of such offices, recommendations of the Ombudsman are not binding. 
The current proposal is for the Ombudsman to serve as an external review process for the existing internal mechanism. This is in line with the traditional ‘fire-watching’ model for Ombudsmen, and is like the role of the Prison and Probation Ombudsman in England and Wales and the Northern Ireland Prisoner Ombudsman (Seneviratne, 2012), however in Ireland, the role will be given to the general Ombudsman rather than a specific Prison Ombudsman. The role of inspection, which has been granted to the Ombudsman in some jurisdictions such as New Zealand (Stanley, 2011) and North Rhine-Westphalia, Germany (Carl, 2013), will remain with the VCs and Inspector of Prisons. Deaths in custody investigations will also remain with the Inspector. 
Under the proposed reforms, the Ombudsman will act as an appellate body for complaints by prisoners, once the internal system has been exhausted. The model proposed by the Inspector of Prisons does not, however, require prisoners to engage in an internal appeals procedure (i.e. an appeal to another branch of the prison service), and once the initial internal procedure is followed, the prisoner should be able to have recourse to the Ombudsman. Where that internal procedure results in undue delay, the fact of the delay could, in the view of the Inspector, also be the subject matter of a complaint to the Ombudsman. There has been a renewed call for this point to be implemented in a recent parliamentary committee report (Houses of the Oireachtas Joint Committee on Justice and Equality: 2018, p.20).
The proposal to introduce a role for the Ombudsman in the process of dealing with prisoner complaints in Ireland is very welcome. At present, a prisoner must use the unsatisfactory prisoner complaints system, or else petition the courts, with no legal aid for prison conditions cases (Rogan, 2014). The most compelling argument in favour of involving the Ombudsman is the much-needed independence which will be brought to the process. The flexibility which the Ombudsman enjoys as to the method of the investigation also has a great deal of attraction, given the broad variety and severity of matters which can be the subject of complaints in the prison environment (Buck et al, 2010 p.44). The particular circumstances of prison also lend themselves to the involvement of the Ombudsman. public law disputes may arise in instances where there is no identifiable breach of a legal right, but rather an application of significant administrative discretion (Buck et al, 2010 p.174). This has significant relevance for the penal context as prison rules are often drafted in vague terms and subject to discretion in their implementation (Scott, 2013 p.238). Involving the Ombudsman, therefore, allows for complaints which may not reach thresholds required by a court, in terms of both evidence and substance, to be investigated by an independent body. This may, in turn, strengthen the legitimacy of the prison system in general for the prisoner. 
Another factor supporting the involvement of the Ombudsman concerns a key part of its role generally, that is, supporting a learning culture within public bodies. As noted by Birkinshaw, there is a ‘growing importance of complaints as a source of information.’ (1994, p.1).  This has resonance for Irish prisons, which have been noted for having a lack of a learning culture and a focus on blame (Barry, 2016). Staff training on the complaints procedure has been identified several times as a matter of concern (Inspector of Prisons, 2016). This could be alleviated through consolidating outcomes by the Ombudsman and engaging in training with its officers. 
It is notable that the Irish approach will extend the remit of the general Ombudsman rather than create a specific prisoner Ombudsman. Arguments in favour of a specialised body have been debated in other jurisdictions, given the specific nature of the prison environment and the need for accountability in an institution generally hidden from public scrutiny (Buck, Kirkham and Thompson, 2010, p. 197; Carl, 2013). 
However, in the Irish context, where accountability bodies for prisons are well developed (Behan and Kirkham, 2016) there is a strong, pragmatic and principled case for involving the general Ombudsman. That office already has well-developed expertise in the area of public body decision-making and this route avoids the delays inherent in establishing a new system. Unlike the case in neighbouring jurisdictions (Behan and Kirkham, 2016), there would also be no connection with the prison authorities. Furthermore, including the general Ombudsman is important symbolically to show that prisons are part of the public service, and principles of good administrative decision-making from those other sectors also apply in the prison environment. This may be especially pertinent to Ireland which excluded prisoners from the remit of the Ombudsman quite deliberately. Removing that barrier therefore has a resonance for Ireland. As Seneviratne (2012) observes in relation to the Scottish context, the general Ombudsman in this case is also able to deal with a variety of public bodies, the actions of which may also be at issue in a prisoner’s complaint.
It is, however, critically important to recall the point made by Buck et al (2012) concerning the need for a specialist understanding of the prison environment, and the unique dynamics at play when prisoners are in both the custody and care of the state, dependent on their custodians for access to services, and to their rights. It is hoped that specialist prison expertise will also be employed by the Ombudsman when considering these complexities. 
The involvement of the Ombudsman requires some additional matters to be clarified. Importantly, the Ombudsman, in general, will not examine a complaint which is also before the courts (s.5(1) Ombudsman Act 1980). If the courts consider it necessary for prisoners to have utilised the complaints procedure exhaustively before bringing their case before to court, then problems will arise. Clarity is needed in this regard.
The introduction of the Ombudsman will also require some specific and practical changes. Buck et al note that in several public awareness studies, there were low levels of awareness of the office especially in the case of unprompted studies, and that complaints  come disproportionately from older people and those from white, middle-class backgrounds rather than from the poor, young or ethnic minorities (2010 p.94). Given the prisoner demographic, particular care will need to be taken in promoting the office amongst prisoners. Moreover, there may be a sense of loss of ownership of a complaint by referring it to the Ombudsman (Buck et al, 2010, p.43). This may be more acutely felt in the prison environment where prisoners have little control over decisions taken on their daily life. It will be important to be clear about the role of the office and what its powers are.
A further concern which will need to be addressed is the support services in bringing complaints. Given the literacy problems often evident in the prison population (Morgan and Kett, 2003), support must be provided to help prisoners to use the mechanism, something also required under Rule 30.1 of the EPR. While prisoners can support each other in accessing the complaints system and sharing knowledge, a UK study of young offenders in England and Wales identifies potential issues. One young person helped others to fill out their forms, and felt that he was labelled “Mr. Complaints” by staff as a result (Prisons and Probation Ombudsman, 2015, p. 12). Ensuring that prisoners can rely on other resources will be key, and a telephone service may be considered in this respect, as is the case in Scotland (Behan and Kirkham, 2016) once concerns about confidentiality and privilege were managed. 
It will also be important to examine the interaction between the internal complaints procedure and the Ombudsman. As outlined by Seneviratne (2010), internal complaints mechanisms can be long and complicated and difficult to access for specific groups of prisoners. These concerns are especially pertinent when combined with what can be challenging time limits for bringing complaints to the attention of the Ombudsman, especially amongst people with backgrounds of educational inequality. Irish law has a 12-month time limit on bringing a matter to the Ombudsman (s.5(f) Ombudsman Act 1980). This is from the date on which the incident occurred or when the complainant became aware of it. Given the concerns raised by the Inspector in relation to delays in carrying out investigations and no responses received in some instances, clear guidance should be provided to both staff and prisoners concerning time limits for responses and for taking the matter to the Ombudsman. 
The final point to consider is the question of enforcement powers. As is the case with many offices of the Ombudsman, and indeed reflecting the ethos of such work in general, the Irish office does not issue binding decisions and does not have powers of enforcement. While this is a central and distinctive feature of the Ombudsman’s approach to dispute resolution, the question remains concerning whether, even with reforms to the prisoner complaints system, there will be an effective remedy for prisoners. 
As described above, when considering Article 13, the lack of enforcement powers is fatal to an argument that a remedy is effective. This was specifically noted in the case of Ananyev v. Russia where the Court stated: 
While [Ombudsman’s] activities may usefully contribute to general improvement of conditions of detention, the ombudsmen remain unable, in view of their specific remit, to provide redress in individual cases as required by the Convention. It follows that recourse to an ombudsman does not constitute an effective remedy (para 105).

Much more might be said about how the ECtHR has overlooked the powerful contribution Ombuds institutions can make towards the prevention of ill-treatment and promotion of rights in prisons, and the general limitations of the law for providing meaningful, systemic redress (Behan and Kirkham, 2016; Easton, 2011, Deitch, 2012), but for present purposes it suffices to say that the involvement of the Ombudsman alone will not ensure that prisoners have access to an effective remedy in Ireland. More generally, careful consideration will have to be given to the response of the authorities to recommendations made under this new procedure. Training and a focus on staff culture in managing complaints will have to be ensured in this regard. The CPT has noted its concern about prison authorities across Europe following up on recommendations when it noted: ‘complaints bodies which were not empowered to make binding decisions faced problems having their recommendations or opinions followed by the relevant authorities’ (27th General Report 2017, p.26). Most of the Ombudsman’s recommendations are accepted in Ireland, Office of the Ombudsman 2018). The question of whether this maintains in the prison context must be closely watched. 
Other reforms to the complaints system
The inclusion of the Ombudsman is the most extensive change proposed to the prisoner complaints system in Ireland, but other amendments are also envisaged. It is proposed to simplify the existing categories of complaints for prisoners in Ireland and introduce a two-category system (Inspector of Prisons, 2016, Recommendation 4). The division of complaints into five subsections is certainly unwieldy and this simplification is welcome. It is submitted, however, that the term ‘minor’ in the proposed categorisation should be avoided, as incidents which give rise to a cause for complaint may not be as egregious as those involving assaults and violence but could have profound impacts on those in prison. The literature demonstrates that matters which might seem minor or even frivolous in the outside world can take on a heightened importance and have a much greater impact in the prison environment (Crewe, 2012, Crewe & Bennett, 2012). For example, it might not be an enormous inconvenience for those on the outside to rearrange a meeting or telephone call, but for a person in prison with limited access to their visitors, this can be hugely significant (Calavita & Jenness, 2014, p.58).
Additionally, the role of the Inspector of Prisons in the complaints process will have to be considered. Presently, it is for the Inspector of Prisons to conduct thematic reports at the request of the Minister on prison issues and to have a general oversight role in relation to serious complaints as outlined in s.2(12) of the Prison Rules (Amendment) 2013. This is not in keeping with the best practice principle articulated by the CPT which has stated ‘[i]n the CPT’s experience, it is inadvisable for national preventive mechanisms or other similar monitoring bodies also to deal directly with formal complaints.’ (CPT, 2015), a point also reflected in the revised commentary to the EPRs (2018). The Inspector’s role in the complaint process will need to be considered as it is unlikely that the Inspector would wish to or should be involved in reviewing actions taken by the Ombudsman as these are both independent statutory bodies (Inspector of Prisons, 2016, Recommendation 16). 
Conclusion
The present system for dealing with complaints by prisoners in Ireland has significant limitations which require reform. The human rights standards in this field are not being complied with at present in the Irish case. Analysing how a general Ombudsman would operate in the Irish prisoner complaints model allows us to draw out critical questions about the work of the Ombudsman in this area more generally. The key contribution of such bodies is their independence and their flexible, lower-cost, approach. This analysis has also shown the need for careful consideration to be given to how Ombuds institutions are incorporated into prisoner complaints systems. The proposed inclusion of the general Ombudsman in this process has many advantages, but the distinct nature of prison and its complex dynamics must not be overlooked. An Ombudsman also cannot be grafted onto a defective complaints procedure, and questions of delay, staff training and the provision of reasons must also be addressed in tandem with the introduction of an external element. Effective and supported access to complaints systems must also be ensured. It should also not be forgotten that, where a recommendation is not accepted, questions will arise as to whether there are effective remedies for prisoners in light of jurisprudence to the effect that a prisoner should use the internal complaints procedure before accessing the courts. This article also highlights the importance of considering the relationship between inspection bodies and Ombudsmen, as they both play significant but distinct roles in the protection of prisoners’ rights. 
The introduction of the general Ombudsman into the rather fraught issue of complaints by prisoners in Ireland, historically and in contemporary times, would represent a major step forward in the area of administrative justice and the promotion of human rights in prisons. This would strengthen the rather week accountability structures for prisons in Ireland in general (Behan and Kirkham, 2016). It is to be hoped that this proposal will become a reality in the near future, and that the matters raised here are given their due consideration. 
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