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Introduction

Ronan Keane’s judicial career spanned four decades. His judgments, like his academic writing, brought erudition and insight to diverse areas of the law from the Constitution to tort law and statutory interpretation. Our contribution to this Festschrift explores a recent and significant development in our legal system, namely the European Convention on Human Rights Act 2003. This Act came into force on 1 January 2004, some six months before the retirement of Chief Justice Keane. Deemed not to have retrospective effect,
 no cases under the Act came before the Supreme Court before his retirement. However, Chief Justice Keane provided insightful extra-judicial commentary on the likely implications of the Act shortly prior to its commencement.
 As will be explored in this Article, much – although not all – of the judicial treatment of the 2003 Act was correctly anticipated by Chief Justice Keane. The purpose of this article is to explore how the courts have interpreted the Act, as distinct from how the courts have applied the Convention provisions brought into play by the Act.
A Bill of Rights seeks to protect individuals or groups from state power. This protection is achieved through the recognition of individual or group rights. In order for a Bill of Rights to be effective, its interpretation and application cannot be left to those state bodies against which the protection guards. The typical response to this problem is to have one organ of government (the courts) interpret and apply the Bill of Rights to other organs of government and administrative bodies. At its most basic, two prohibitions can be applied: legislatures cannot legislate in breach of the Bill of Rights; all other public bodies cannot act in breach of the Bill of Rights. In between these two basic prohibitions, there can be an obligation on the courts, if possible, to reinterpret legislation so as to ensure that it does not require public authorities to act in a way that breaches the Bill of Rights. A comprehensive scheme for the protection of rights must combine these mechanisms in an effective way.

The European Convention on Human Rights Act 2003 can be understood as an attempt to achieve the protection of rights in this way. An obligation is imposed on public authorities to carry out their functions in accordance with Ireland’s obligations under the Convention. A procedure is provided for establishing inconsistency between legislation and the Convention. An obligation is imposed on the courts to interpret legislation in accordance with the provisions of the Constitution. However, certain gaps arise in this scheme of protection: some of these gaps arise from constitutional necessity or legislative choice; others arise from contestable judicial interpretations of the 2003 Act. Under section 5 of the 2003 Act, legislation can be declared incompatible with the Convention but, for constitutional reasons, this does not affect the continued operation of the legislation. A legislative choice has been taken to qualify the interpretative obligation in section 2 by reference to existing canons of constructions. Each of these positions limits the force of human rights protection. However, two further limitations have arisen by way of judicial interpretation. The Supreme Court has adopted a narrow view of what rules of law can be the subject of the interpretative obligation. The High Court has taken a narrow view of the remedies that can be granted for a breach of Convention rights on the part of a public authority.

This Article seeks to explore the limitations on human rights protection effected by the 2003 Act. It takes issue with a number of the more restrictive approaches adopted by the courts. Ultimately, the current situation may be thought to bear out the prediction of Keane CJ, writing extra-judicially, that the substantive rights issues presented for the judiciary by the 2003 Act might be less daunting than a casual acquaintance with the legislation would suggest. That this situation has been realised partly through contestable judicial interpretations is a matter of some regret.

Section 2 – the interpretative obligation

Section 2(1) of the 2003 Act provides:

In interpreting and applying any statutory provision or rule of law, a court shall, in so far as is possible, subject to the rules of law relating to such interpretation and application, do so in a manner compatible with the State’s obligations under the Convention provisions.

Immediately striking about this section is the tension between the mandatory interpretative obligation, on the one hand, and the qualifying phrases “in so far as is possible” and “subject to the rules of law relating to such interpretation and application”, on the other. It is instructive in this context to compare the wording used in the UK Human Rights Act 1998, where the equivalent provision states:

So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with Convention rights.
 

Amongst a number of key differences between the two provisions is that the UK provision includes an equivalent of only the first, and not the second, of the two qualifying phrases noted above as being of special importance in Ireland’s 2003 Act. From an analysis of the statutory wording alone, then, it could be predicted at the time of the introduction of the 2003 Act that the impact of this interpretative obligation would not be particularly strongly felt in terms of its effects on judicial interpretation. Indeed, writing extra-judicially just before the coming into force of the 2003 Act, Keane CJ himself commented of the inclusion of the “subject to the rules of law” caveat in section 2 that it might “inhibit courts in doing violence to the actual language used by the Oireachtas in an attempt to bring a statute into conformity with the Convention”.
 This observation has proven prescient, since the case law to date involving analysis of section 2 reveals that the courts have been slow to use this section in a particularly transformative manner. 

Section 2 has been considerably less influential as a driver of reinterpretation than its equivalent but stronger section in the UK legislation. Case law under the UK regime, including the early decisions of the House of Lords once the HRA had come into force in R v A
 and Ghaidan v Godin-Mendoza,
 has repeatedly demonstrated the force of the impact of the section 3 obligation under that legislation.
 Although Ghaidan, for example, has been referred to in judgments of the Irish courts in which section 2 of the 2003 Act has been considered, its treatment in this jurisdiction has not to date produced any significant interpretative innovation. Charleton J referred briefly to Ghaidan in Doherty v South Dublin County Council (No. 2),
 where the applicants sought a declaration that the failure of the County Council to ensure that they were provided with a centrally heated, insulated and internally plumbed caravan was in breach of its duties under the Housing Acts 1966 to 2004, as interpreted in light of section 2 of the 2003 Act. In referring to Ghaidan, however, Charleton J apparently did so only in order to identify an example of the very outer limits of the interpretative obligation: 

The limits to which the interpretation requirement set out in the corresponding provision of the United Kingdom Human Rights Act, 1998 may be taken are to be found in the decision of the House of Lords in Ghaidan v. Godin-Mendoza.

In Doherty itself, Ghaidan could be of no assistance to the Court, which in fact found that the level of protection accorded to the applicants within the domestic statutory framework exceeded that required pursuant to Article 8 ECHR.
 

Amongst the most detailed judicial consideration of the nature and scope of section 2 is contained in the High Court’s judgment in Foy v An t-Ard Chláraitheoir, where McKechnie J stated: 

….s. 2 of the Act of 2003, is not free from doubt, in particular where it uses the expression “…in so far as possible…”. Less wide ranging phrases such as in so far as is “reasonable” or “practicable” or some other such similar wording is not used. Therefore, in my view, the Oireachtas intended the courts to go much further than simply applying traditional criteria, such as e.g., the purposeful rule or giving ambiguous words a meaning which accords with convention rights; something like the double construction test.

Of the restrictions imposed within section 2, however, McKechnie J observed: 

Within these restrictions I think it is safe to say that the section cannot extend to producing a meaning which is fundamentally at variance with a key or core feature of the statutory provision or rule of law in question. It cannot be applied contra legum nor can it permit the destruction of a scheme or its replacement with a remodelled one. In addition, a given legal position may be so well established that it becomes virtually immutable in the landscape. It seems to me that to apply the section in any of these circumstances, which are but examples, would be to breach the threshold, even one set as expansively as this one is. When the court finds itself so restricted the only remedy is a declaration of incompatibility.
 

An interesting aspect of the approach of McKechnie J in Foy was his description of section 3 of the HRA as “identical” to section 2 of the 2003 Act. As noted above, a number of key differences exist between the two sections: McKechnie J’s description thus seems to cohere with the tenor of his approach in Foy as being one that readily supports the potential for the Irish courts to derive guidance from the UK case law under section 3 of the HRA. The subsequent case law in this jurisdiction is, however, markedly less enthusiastic about either the desirability of this practice, or the more general question of the interpretative potential created by section 2 of the 2003 Act. A clear example of this contrasting, cautious view is that adopted by Ó Néill J in Dublin City Council v Gallagher
 when he observed that

there is a significant difference between s.2 of the Act of 2003 and s.3 of the U.K. Human Rights Act 1998. The difference is the inclusion in s.2 of the Act of 2003 of the phrase “subject to the rules of law relating to such interpretation”. A similar provision is not included in the s.3 (1) of the U.K. Act…

The consequences of this difference are important, because it means that in this jurisdiction a Court, when attempting to construe a law in a Convention compatible way, is still bound by the rules of law which heretofore have governed such interpretation, whereas in the U.K. no such restriction is imposed by Parliament. The range of manoeuvre available to a U.K. court… is not available to an Irish Court. The practical consequence of this is that, whereas in the U.K. it would appear that a Court can impose a Convention compatible meaning unless that meaning clearly conflicts with the express terms, or the necessary implication of such terms of the law in question, in this jurisdiction, a Court is required by the Oireachtas to adhere to existing rules of interpretation which means that the dominant rule of statutory construction must still prevail i.e. that effect must be given to the will of Parliament, such intent being derived from the natural and ordinary meaning of the language used in the law concerned. Other rules of interpretation may have an equally or indeed more restrictive effect depending on the law under consideration. In effect, the kind of creative interpretation permitted under s.3 (1) of the U.K. Act may not be permissible under s.2 of the Act of 2003 unless [it] could be said to have been intended by Parliament.  

Among the earliest judicial statements in Ireland on section 2, then, there was a range of opinion about the opportunity it presented. Important recent cases show a current trend of emphasising the inherent limitations of section 2. In the Supreme Court case of McD v L,
 Murray CJ said of section 2 that it “obviously” did not provide a basis for founding any kind of autonomous claim based on a breach of a particular section of the 2003 Act. Indeed, the McD judgment signals the Supreme Court’s express recognition of the somewhat narrow effects of section 2, due to the emphasis placed in the judgments in that case on the inherent limitations of that section. Thus, Murray CJ said of section 2 that it constitutes “an interpretative section and is limited to requiring that a court, so far as possible, when interpreting or applying any “statutory provisions” or “rule of law” do so in a manner compatible with the State’s obligations under the Convention.” Murray CJ continued:

In exercising its jurisdiction pursuant to s. 2 a court must identify the statutory provisions or rule of law which it is interpreting or applying. Even then it is subject to any rule of law relating to interpretation and application.

This tendency to emphasise the limitations of the section 2 interpretative obligation is again to be seen in the more recent decision of MacMenamin J in J McB v LE
 where, in rejecting claims by an unmarried father as to the potential for section 2 to improve the level of legal protection afforded to his relationship with his child, MacMenamin J cautioned that:

the interpretative obligation could not go so far as to require the Court to pronounce new rights where statute law does not confer them and current jurisprudence expressly precludes them.

Returning to McD v L,
 another significant element of that judgment that reveals the limited nature of section 2 concerns the approach taken to the meaning of “rule of law” within the section. In McD, a key Convention question at issue was whether a lesbian couple and their child, conceived through a sperm donor, could enjoy “family life” protection within the meaning of Article 8. Fennelly J criticised the approach taken to this issue by Hedigan J in the High Court for not identifying any “rule of law” to be interpreted under section 2 of the 2003 Act.
Questions can be raised in respect of Fennelly J’s view that there must be a positive rule of law that can be the object of re-interpretation under section 2 of the Act. This approach contrasts strongly with that indicated by McKechnie J in Foy,
 providing a further indication of the trend, now gathering momentum, of emphasising the limitations of the powers under the 2003 Act generally, and section 2 in particular. In McD, Murray CJ came to the same view as Fennelly J, but then immediately offered the following observations:

Although it may not be necessary to do so, I should add that the mere fact that the law could be said to be silent as regards a specific situation does not necessarily mean that it is unaffected by the law or the Constitution. Silence of the law may speak volumes for the legal status to be accorded or not to be accorded to a particular subject matter or situation.… In short to say that the law is silent on a specific matter is not to say that such a matter necessarily exists in a legal vacuum so as to be unaffected by other rules of law.
This indicates the correct position, namely that the apparent absence of a positive rule of law does not mean that a legal situation is unregulated by a rule of law. This is because all legal systems contain closure rules that reduce the level of indeterminacy in the system. An obvious example of a closure rule is that whatever is not legally prohibited is legally permitted.
 A further example in our legal system is that no person has a legal right as against another person, unless the law specifically accords her that right. It is the combination of this rule of law (an implicit but clearly existing closure rule) with the absence of any other rule of law that put the lesbian couple in McD v L in the situation that they found themselves. For the interpretative obligation in section 2 to be itself interpreted so as not to graft onto rules of law of this type introduces a significant lacuna into the scheme of the Act.
 It produces situations, clearly regulated in a manner that may breach Ireland’s obligations under the Convention, that can never be addressed under the 2003 Act. It is far from clear that the reference to “rule of law” in section 2 requires the courts to open up this lacuna.
From the case law in the past number of years, then, it seems clear that the courts now favour a cautious approach to section 2, and one which emphasises the in-built limitations of that section. Insofar as there had appeared to be a range of differing judicial opinions on the potential ambit of the section, the possibility for a broad approach to its interpretative power seems increasingly remote. The state of affairs thus reached at the time of writing (2011) therefore illustrates the correctness of Keane CJ’s prediction prior to the introduction of the Act that the interpretative obligation “is not as innovative in its effect as a first reading might suggest”:
 on any analysis, the section has not to date produced the radical impact that it may have initially been thought to harbinger.  

Section 3 – the obligation on organs of the State
Section 3 of the Act provides as follows:

3.—(1) Subject to any statutory provision (other than this Act) or rule of law, every organ of the State shall perform its functions in a manner compatible with the State's obligations under the Convention provisions.

(2) A person who has suffered injury, loss or damage as a result of a contravention of subsection (1), may, if no other remedy in damages is available, institute proceedings to recover damages in respect of the contravention in the High Court (or, subject to subsection (3), in the Circuit Court) and the Court may award to the person such damages (if any) as it considers appropriate.

(3) The damages recoverable under this section in the Circuit Court shall not exceed the amount standing prescribed, for the time being by law, as the limit of that Court's jurisdiction in tort.

(4) Nothing in this section shall be construed as creating a criminal offence.

(5) (a) Proceedings under this section shall not be brought in respect of any contravention of subsection (1) which arose more than 1 year before the commencement of the proceedings.

(b) The period referred to in paragraph (a) may be extended by order made by the Court if it considers it appropriate to do so in the interests of justice.

Section 2 of the Act defines “organ of state” as including a tribunal or any other body (other than the President or the Oireachtas or either House of the Oireachtas or a Committee of either such House or a Joint Committee of both such Houses or a court) which is established by law or through which any of the legislative, executive or judicial powers of the State are exercised. The most notable point in this definition is the exclusion of the courts from the obligation contained in section 3(1).

The principal issue that has arisen in respect of section 3 is whether the obligation in section 3(1) can be enforced only by means of the damages remedy in section 3(2) or whether the general remedies against a public body that has acted unlawfully are also available.
 Some have read the Act as excluding remedies other than the damages claim under section 3 and the ex gratia compensation claim under section 5.
 In our view, this is incorrect. The obligation in section 3(1) represents a general limitation on the powers of public authorities that can be enforced through judicial review with access to the panoply of remedies envisaged by Order 84 of the Rules of the Superior Courts. Section 3(2) provides a specific remedy presumably to avoid any doubt as to whether an action for breach of statutory duty could lie in respect of a human rights obligation owed to all persons.
 

Notwithstanding the academic reservations at the time the Act was passed, the jurisdiction to grant remedies other than damages under section 3 has been assumed in a number of cases. For instance, in Bode v Minister for Justice, Equality and Law Reform, Finlay Geoghegan J granted an order of certiorari quashing a deportation decision of the Minister on the grounds that it constituted a breach of his obligations under section 3 of the Act.
 In Agbonlahor v Minister for Justice, Herbert J granted leave to the applicants to seek an order of certiorari by way of judicial review on the sole ground that the decision to deport the applicants was a breach of the applicants’ rights under Article 8 of the Convention.
 At the substantive application, Feeney J refused the relief sought but again on the merits, without any suggestion that such an order was unobtainable under the 2003 Act.
 A similar approach was apparent in O’C (a minor) v The Minister for Education and Science
 where the applicants sought, inter alia:
If necessary, a mandatory injunction requiring the first named defendant and the third and fourth named defendants to comply with their statutory duty pursuant to section 3 of the European Convention on Human Rights Act, 2003 to discharge their functions [in a manner compatible with section 3 of the 2003 Act]... thereby providing the plaintiff with [the provision of services such as applied behaviour analysis, speech and occupational therapy]. 

This formulation was not criticised by Peart J in the course of his judgment, although it should be noted that none of the mandatory reliefs sought in O’C was granted in the judgment of Peart J.
 

In MacFarlane v DPP, a delay case, Kearns J commented as follows:

Prohibition is nonetheless to my mind a remedy which, in the absence of actual prejudice, should only be granted where a serious breach of either the applicant’s rights under Article 38.1 of the Constitution or article 6(1) of the European Convention on Human Rights is established. I would accept that a distinction may require to be drawn between breaches of the right which give rise to an entitlement to obtain prohibition and lesser transgressions which may conceivably give rise to some other remedy, such as one in damages.

Of course, if the restrictive view of section 3 were correct, an order of prohibition could never be granted for a serious and prejudicial breach of a person’s rights under Article 6 of the Convention. The extracted quotation therefore, notwithstanding that the point does not appear to have been argued in the case, reflects a judicial assumption that the courts’ powers to control public authorities in breach of section 3 are no less than the courts’ powers to control public authorities in breach of the Constitution.

However, in the only case to date in which the issue has been directly contested, it has been held that the obligation in section 3(1) can only be enforced by way of an order for damages under section 3(2). This case arose in the rather special context of challenges to local housing authority evictions under section 62 of the Housing Act 1966.
 As noted above, the courts have identified a Convention deficiency under section 62 and held that it cannot be re-interpreted in a manner that makes it compliant with the Convention. As will be seen below, the courts have granted several declarations of incompatibility in respect of section 62. Although the substantive issue (ie, whether the entirely formal process for eviction by housing authorities under section 62 is compatible with Ireland’s obligations under the Convention) remains for determination by the Supreme Court, this situation raised the question of whether an ongoing violation of the Convention might ever be remediable. Tenants would continue to be evicted under section 62, repeatedly declared incompatible with the State’s obligations under the Convention, with at best a possibility of ex gratia damages under section 5. 

A novel argument to secure a remedy was advanced and accepted by the High Court in Pullen v Dublin City Council (No 1).
 In this case, typical of many of the cases that have arisen in respect of section 62, the applicants were evicted from housing authority accommodation once the District Judge was satisfied of the formal proofs and therefore issued a notice to quit under section 62 of the Housing Act 1966. Irvine J held that the use of section 62 of the Housing Act 1966 to evict the plaintiffs amounted to the determination of their civil rights by a procedure that offended the provisions of Article 6(1) of the Convention. She also concluded that the interference with the plaintiffs’ rights under Article 8 of the Convention was not justified as necessary in a democratic society. This was particularly so where the aims of the defendant under Article 8(2) could have been met by the use of the re-entry clause in the tenancy agreement followed by proceedings under section 14 of the Conveyancing Act 1881. Irvine J concluded that the Council’s choice to use the Housing Act procedure rather than the Conveyancing Act procedure was a breach of the Council’s obligations under section 3(1) of the 2003 Act. This was a more useful finding for the plaintiffs as it opened up the possibility of real remedies, rather than the pseudo-remedy provided by a section 5 declaration of incompatibility. The question was what remedies would be available to the plaintiffs.

In Pullen v Dublin City Council (No 2), the Court was required to determine the following issue: “Does the court have jurisdiction to grant an injunction when it has found that an organ of the State has acted in a manner which is incompatible with its Convention obligations?”
 Irvine J ultimately answered this question in the negative, on the basis of a number of arguments. These arguments can helpfully be broken down into two types: those that arise because of the precise order sought in Pullen (ie, an injunction restraining a public authority from using a particular statutory provision at all) and those that apply to section 3 in all contexts. In relation to the precise order sought, Irvine J reasoned that this would offend both the scheme of the Act and the separation of powers. Having regard to the scheme of the 2003 Act, she highlighted the express provision in section 5(2)(a) of the Act that a declaration of incompatibility would not affect the validity, continuing operation or enforcement of the statutory provision declared incompatible. In her view, this would render it inconsistent to interpret section 3(1) in such a way as to invalidate an order obtained on foot of a valid statutory provision. Having regard to the separation of powers, Irvine J reasoned that the constitutionality of section 62 had been upheld. Accordingly, it would be inconsistent with the separation of powers to restrain a public authority from acting on foot of a court order obtained pursuant to a statutory power. In this regard, she relied on the dicta of O'Flaherty J in McDonnell v Ireland to the effect that statutes must be observed as constitutional unless and until struck down.
 There may be some merit to Irvine J's approach in the context of the specific argument made in Pullen – namely that section 62 should never be utilised by a housing authority given the existence of section 14 of the Conveyancing Act 1881. In our view, Irvine J’s points on these grounds are well made. The injunction actually sought in Pullen would have allowed a situation where a presumptively valid statutory provision could never be used, a result clearly at odds with the approach taken in section 5 of the Act and constitutionally impermissible.

The difficulty with Irvine J’s judgment, however, is that she also relied on the scheme of the Act and the separation of the powers, as well as other arguments, to conclude that an injunction could never be granted to remedy a breach of section 3(1). In relation to the scheme of the Act, Irvine J noted that in the Act as a whole, the Court was effectively restricted to making a finding that an organ of the State acted incompatibly with the State's obligations under the Convention or a declaration that a statutory provision or rule of law was incompatible with the State's obligations under the Convention. Other than the declarations pursuant to section 3(1) and 5(1), the only remedies were damages under section 3(2) and possible ex gratia payments of compensation under section 5(4). The consistency of remedies supported the Council's contention that the legislature “did not intend to provide any remedy that would have the effect of displacing or curtailing the operation or enforcement of any constitutionally valid provision of national law.” There are several difficulties with this reasoning. First, section 3(1) itself does not permit a court to grant a declaration.
 Second, the question at issue is whether the presence of specifically enumerated remedies does exclude the applicability of other, general remedies. In that context, it confuses conclusion and premise to rely on the absence of other express remedies in section 3. Third, the actual remedy in section 3(2) can be explained by the need to clarify that a tortious action lies for breach of the statutory duty; the ex gratia remedy in section 5 can be explained by viewing the Act as an attempt by the Oireachtas – operating within the constraint that it cannot bind itself – to provide a coherent system of protection for Convention rights. Neither implies that damages is the only remedy for a breach of section 3(1).
In relation to the separation of powers, Irvine J made the general point that section 3(1) of the Act does not admit of the court granting relief which would have the effect of preventing the execution of a court order validly obtained under a lawfully enacted provision. As a general statement as to the limits of section 3, this is flawed for three reasons. First, the courts frequently prevent public authorities from acting in a particular way on foot of a statutory provision, notwithstanding that the provision must be presumed constitutional. There is – in terms of the separation of powers – no difference between holding that it is ultra vires for a public authority to act in breach of natural and constitutional justice and holding that it is ultra vires for a public authority to breach section 3(1) of the 2003 Act, by failure to observe the fair procedures protected by Article 6 of the Convention. Neither conclusion questions the validity of the statutory power which was exercised, but merely imposes certain restraints on how that power can be exercised. Second, where a public authority’s power is restrained, this restraint comes not from the court’s decision to issue an injunction but from section 3(1) itself. We may assume that the Oireachtas was not intending a “law and economics” approach to section 3 whereby section 3(2) is to be read as charging public authorities a small fee for the privilege of breaching the Convention rights of citizens and others. Presumably section 3(1) is actually intended to restrain behaviour and presumably public authorities – given their respect for the rule of law – will observe the strictures of section 3(1) even if the only remedy which could be granted is an award of damages. Third and most important, the granting of an injunction to remedy a breach of section 3(1) could only be said to breach the separation of powers if it is contrary to the meaning of section 3. If, on a proper construction, section 3 does not preclude the granting of an injunction, then it would be equally a breach of the separation of powers to stymie legislative intent by precluding the grant of injunctions. Ultimately, the separation of powers concern collapses into a question of what section 3 means.

Finally, Irvine J relied on general canons of construction.
 The Council relied on the general rule of construction, laid down by Wright J in Clegg Parkinson & Company v Earby Gas Company that where a general obligation is created by statute and a specific remedy is provided, that statutory remedy is the only remedy.
 However, this is a general rule only; the scope and language of the statute and considerations of policy and convenience might allow for the conclusion that the legislature did not intend the remedy to be exclusive. Irvine J held that the general rule applied to section 3 of the 2003 Act – where the same section as specified the breach specified a remedy, the conclusion was that the legislature intended an award of damages to be the only remedy:

What the legislature appears to have done in the present case is to have created a private law right to an action for damages where an organ of the State has been found to be in breach of the State's obligations under the European Convention. A breach of a statutory duty, per se, does not necessarily give a party a right to a claim for damages in respect of a breach of that statutory duty. In these circumstances, the fact that both the right and the remedy are specified in s.3 is a good indicator that the legislature intended to protect the right by the provision of the specific remedy referred to in the section, but not by any other means.
 

This conclusion does not necessarily follow. The difficulty in obtaining damages for a breach of statutory duty explains why section 3(2) was included in the Act. It establishes that it is not necessary to prove any duty or relationship of proximity as between the public authority and the plaintiff: the entitlement to damages arises from breach of section 3(1), causation and damage. In the wording of section 3(2), it is significant that the section expressly refers to there being “no other remedy in damages” available. This is consistent with the understanding that the key purpose of the section is to institutionalise on a statutory footing the availability of monetary compensation: the Oireachtas was expressly contemplating situations in which no damages remedy (and not no other remedy at all) would be available, and explicitly taking steps to fill that particular lacuna. On an application of the orthodox expressio unius est exclusio alterius principle of statutory interpretation, then, the express reference to other remedies in damages not being available supports the proposition that the Oireachtas was not attempting to rule out the availability of other types of remedy for breach of section 3(1).
More fundamentally, Irvine J's conclusion that section 3 was intended solely to create a private law right of action seems out of place in the context of a statute that is manifestly public law in character. On this ground alone, section 3 would seem an appropriate exception to the rule of construction identified by Wright J in Clegg Parkinson & Co. The Long Title of the Act states that the purpose of the Act is to enable further effect to be given to certain provisions of the Convention. When one considers the scheme of the Act as a whole, it is clear that the restrictive interpretation of section 3 causes a significant lacuna in the Act or, at the very least, will displace onto section 2 issues that might more easily be resolved under section 3. Consider a situation where a statutory provision (or a complete absence of statutory provisions) permitted a public authority to adopt fair procedures, but the authority elected not to, thereby infringing section 3(1). Under Irvine J’s approach, an order of certiorari would not be available. However, where a statutory provision suggested that fair procedures should not be followed, but where that provision could be reinterpreted to require such fair procedures, the court would be obliged under section 2 to reinterpret the statutory provision to require the fair procedures. An order of certiorari could then be made against the public authority for breaching the other statute, as reinterpreted. However, it makes little sense of the Act to conclude that a public authority that wilfully chose to ignore fair procedures can only be enforced against in damages, whereas a public authority with ostensible statutory authority for not following fair procedures can be subject to the full panoply of public law remedies. In summary, Irvine J’s judgment in Pullen (No 2), while correct as applied to the order sought on that case, is incorrect as a general interpretation of section 3. It is required neither by the separation of powers nor by general rules of statutory construction. Rather than being supported by the scheme of the Act, it actively undermines that scheme by inserting a private law right of action in the middle of a public law statute and by introducing a significant anomaly in the scheme of human rights protection.

What remains to be considered is the awards of damages actually made under section 3(2). In O’Donnell v South Dublin County Council, Laffoy J appears to have envisaged an award of damages sufficient to purchase a mobile home, as the Convention default in that case was the failure to provide such a home.
 In Pullen v Dublin City Council (No 3), Irvine J awarded the two local authority tenants €20,000 each for the breach of their rights under section 3 of the 2003 Act.
 Irvine J considered that she should award damages on a compensatory basis respecting common law principles. These cases both suggest that the courts will take a reasonably generous approach to the assessment of damages, attempting to compensate for actual loss rather than merely signify an interference with Convention rights. An issue arises as to whether this approach is consistent with the obligation of the courts, under section 4, to have regard to the principles laid down in the judgments of the European Court of Human Rights itself. This issue will be considered in the next section. 
Section 4 – Interpretation of Convention provisions

Section 4 of the 2003 Act, entitled “Interpretation of Convention provisions”, provides:

Judicial notice shall be taken of the Convention provisions and of—

(a) any declaration, decision, advisory opinion or judgment of the European Court of Human Rights established under the Convention on any question in respect of which that Court has jurisdiction,

(b) any decision or opinion of the European Commission of Human Rights so established on any question in respect of which it had jurisdiction,

(c) any decision of the Committee of Ministers established under the Statute of the Council of Europe on any question in respect of which it has jurisdiction,

and a court shall, when interpreting and applying the Convention provisions, take due account of the principles laid down by those declarations, decisions, advisory opinions, opinions and judgments.

The use of the mandatory imperative “shall” in this section is significant, particularly given the breadth of the obligation on the courts to have regard to ECHR-related authorities, which appears to apply even where no arguments are advanced by the parties concerning the ECHR. Thus, as has been observed elsewhere, in the context of a declaration of unconstitutionality being sought in the absence of any ECHR-related claim, the Court has a statutory obligation pursuant to this section to have regard to any of the pertinent ECHR-related authorities listed in section 4.
 This point underscores the potential for section 4 to create an enhanced impetus for the already-developed practice of the infusion of Convention protection into domestic constitutional analysis. A good example of such a practice is to be found in the judgment of the High Court (Laffoy J) in O’Shea v Ireland,
 in which Laffoy J in considering the scope of the right to marry under Article 40.3 of the Constitution made reference to the judgment of the European Court of Human Rights in B and L v The United Kingdom.
 In that case the European Court had found that a legislative ban aimed at protecting the integrity of the family (similar to the particular marriage ban at issue in O’Shea) violated Article 12 ECHR. The 2003 Act was neither pleaded nor invoked in O’Shea, but notwithstanding this Laffoy J relied upon the judgment of the European Court of Human Rights in B and L. Laffoy J explained:

While … the interpretation or application of the Convention provisions is not in issue, so that the Court is not obliged to take account of the principles laid down in the judgment of the European Court of Human Rights, as would otherwise be the case by virtue of s.4 of the Act of 2003 if Convention rights were invoked, in my view the reasoning of the European Court of Human Rights in B and L v United Kingdom is persuasive in the context of the issue before the court.

Interestingly and significantly, Laffoy J, in concluding that the domestic legislation impugned in O’Shea was unconstitutional in that it breached the plaintiffs’ right to marry under Article 40.3 of the Constitution, couched her conclusion on the constitutionality point in the very language of Convention analysis: 

Adopting the terminology of the European Court of Human Rights, it is an impairment of the essence of the right of each because it prevents each marrying her and his chosen partner.

Given that this approach was adopted in a case in which the 2003 Act was neither pleaded nor invoked, the seamless infusion of Convention with constitutional principles evident in O’Shea will a fortiori likely occur in cases in which the Act is relied upon in order, for instance, to invoke section 2 and/or 3. That having been said, however, it should be emphasised that the fluid, integrationist approach adopted by the High Court in O’Shea, displaying as it does a readiness to interpret constitutional rights in a manner that marches in step with Strasbourg jurisprudence, constitutes an approach that was and is open to the courts even had the 2003 Act, or any other interpretative legislation, not been introduced. Just as with the earlier analysis in this article of section 2 of the 2003 Act, then, one is driven to conclude that the introduction of section 4 has not in and of itself exerted any particularly discernible change in rights protection in the courts.
 In this context again, accordingly, Keane CJ was right in another prediction made just before the passing of the 2003 Act when he observed: 

While one can never predict with complete confidence the manner in which relatively novel legislation will operate in practice, it would seem to me that, given the extensive overlap between the protection afforded by the Constitution to fundamental rights and freedoms and the corresponding protection afforded by the Convention, the issues presented for the judiciary by the European Convention on Human Rights Act, 2003 may be less daunting than a casual acquaintance with the legislation might suggest.
 

A discrete question arising from consideration of section 4 – and one which may enable the section to develop a distinctive potency - is the extent to which this section may influence the Irish courts in granting remedies for breach of the Act. This question, of course, has a close connection with our analysis above of the High Court decision in Pullen (No 2). Significantly, in that case, Irvine J made explicit reference to section 2 of the 2003 Act as being of key relevance to the basis for awarding damages under section 3(2) when she observed: 

As s. 2 of the Act of 2003 imposes an obligation on the courts to interpret Irish law in accordance with the Convention, the remedy provided for in s.3(2) must be an effective one, within the meaning of the Convention.

What, however, of the relevance of section 4 of the 2003 Act to this point? Since section 4 requires that the courts take judicial notice of Convention authorities and have “due account” of such authorities, what are the consequences of this for, inter alia, the award of compensation under the 2003 Act?

An important point to stress here is again a point of comparison between the 2003 Act and the UK Human Rights Act 1998. Section 8(4) of the HRA provides that, in determining whether to award damages, or the amount of an award, the court “must take into account the principles applied by the European Court of Human Rights in relation to the award of compensation under Article 41 of the Convention.”
 Unlike section 8(4) of the Human Rights Act 1998, the award of damages under section 3(2) of the 2003 Act is not explicitly constrained by reference to Article 41 of the Convention.
 As we have just noted, however, section 4 of the 2003 Act requires that judicial notice be taken of decisions of the European Court of Human Rights. In light of this, the approach taken by the Strasbourg Court to the application of Article 41 is relevant to an assessment of damages under the 2003 Act. Judicial decisions in the United Kingdom have confirmed that it is to the jurisprudence of Strasbourg that regard must be had by the domestic courts in assessing the appropriate level of damages to be awarded under the HRA.

In this regard, decisions of the English courts in relation to the assessment of damages under the HRA may be of relevance. A pertinent example is the approach of the Court of Appeal in Van Colle v Chief Constable of Hertfordshire Police.
 This authority is significant in sounding a note of caution in terms of the manner of arriving at quantum in damages awards having regard to the “just satisfaction” principles of Article 41 ECHR. In Van Colle, the Court of Appeal emphasised that the European Court of Human Rights has interpreted Article 41 as being premised on the need to adopt an “equitable” approach (both as to the award and the amount thereof). In light of this, it set aside a damages award made at first instance as being too high, substituting a lower amount regarded as more properly reflecting the nature of Article 41 as interpreted in the case law of the Strasbourg court.
 
It must of course be stressed that decisions of the English courts require to be interpreted in light of the different legislation in that jurisdiction, and in particular in the context of the express reference to Article 41 in the Act of 1998. It is submitted, however, that in light of the Irish courts’ obligation under section 4 of the 2003 Act to take due account of the principles laid down in Strasbourg jurisprudence, the application of Article 41 in UK case law should be considered by the courts in this jurisdiction when considering the award of damages pursuant to section 3(2). 

This consideration of recent United Kingdom case law is all the more relevant when it is recalled that section 5 of the 2003 Act, which provides for the possibility of ex gratia payments being made in the context of a declaration of incompatibility, explicitly requires that Article 41 principles be taken into account in this context. The remedy of the declaration of incompatibility is considered in more detail below; the point to note here is that a party to the proceedings concerned may make an application in writing to the Attorney General for compensation in respect of an injury or loss or damage suffered by him or her as a result of the incompatibility concerned. If the Government, in its discretion, considers that it may be appropriate to make an ex gratia payment of compensation to that party, then such a payment can be made. In those circumstances, the Government may request an adviser appointed by it to advise as to the amount of such compensation (if any); the adviser is required to “take appropriate account of the principles and practice applied by the European Court of Human Rights in relation to affording just satisfaction to an injured party under Article 41 of the Convention.” 

In Pullen (No 2), Irvine J observed that the approach of the Strasbourg court under Article 41 “is not significantly different to the rules applied by the courts in this jurisdiction when assessing damages at common law.”
 This statement should be viewed through the lens of a comparison of the monetary award in Pullen of €20,000 with that made by the European Court of Human Rights in the leading Connors v United Kingdom
 judgment, where the Court awarded €14,000 in compensation to the applicants, and of the factual similarities and differences between the two cases. In other cases, however, the differences between common law approaches to damages and Article 41 may be much greater and in this context the impact of section 4 will potentially be much more marked. 
Section 5 – declarations of incompatibility
Section 5 provides for the courts to issue a declaration of incompatibility where legislation is found to be inconsistent with the Convention and this inconsistency cannot be ironed out by means of the interpretative obligation under section 2. The effects of a declaration of incompatibility are limited. The Taoiseach shall cause a copy of any court order containing a declaration of incompatibility to be laid before each House of the Oireachtas within the next 21 days on which that House has sat after the making of the order. The Government may make an ex gratia payment of compensation to the injured party. Crucially, however, a declaration of incompatibility does not affect the validity, continuing operation or enforcement of the statutory provision or rule of law in respect of which it is made. The obligation is on the courts to declare such legislation incompatible; there is no obligation on the Oireachtas (under the Act) not to pass incompatible legislation. Subsequent to a declaration of incompatibility, the Oireachtas might choose to pass amending legislation, but is under no obligation to do so.
 In this respect, a declaration of incompatibility is a markedly less attractive remedy than a declaration of unconstitutionality. Although the effect of a declaration of unconstitutionality is significantly reduced after A v Governor of Arbour Hill Prison,
 it still has an erga omnes prospective effect and some limited retrospective effect for the particular litigants. This would presumably be exercised in favour of a litigant imprisoned on foot of an unconstitutional statute that she herself had successfully challenged. In contrast, a declaration of incompatibility has no effect at all. For these reasons, a declaration of unconstitutionality will remain the more attractive remedy for litigants.

In Carmody v Minister for Justice, Laffoy J held that Convention rights should be addressed first in order to avoid a situation in which constitutional arguments are reached unnecessarily.
 Gerard Hogan argued convincingly that this is the wrong approach.
 The rule of practice that constitutional issues should be addressed last, identified in Murphy v Roche,
 ought not to operate in such a way as to allow the Convention rights become the first port of call for litigants. Such an approach would lead to a reduction in the status of the Constitution as the primary protection of fundamental rights in the jurisdiction. The Supreme Court in Carmody, in reversing Laffoy J, has adopted this approach, at least insofar as holding that a declaration of unconstitutionality must be considered before a declaration of incompatibility:

[T]he Court is satisfied that a declaration of incompatibility pursuant to s.5 of the Act of 2003 cannot be said to be a remedy which would resolve the issue between the parties. Any such declaration in this case would leave the appellant in the same position with regard to his claimed constitutional right to legal representation in the prosecution pending against him in the District Court as he was prior to the commencement of proceedings.

The High Court has granted declarations of incompatibility in respect of section 62 of the Housing Act 1966 on several occasions.
 In Foy v An t-Ard Chláraitheoir, McKechnie J granted a declaration that the Civil Registration Act was incompatible with Ireland’s obligations under the Convention.
 Following the decision of the European Court of Human Rights in Goodwin v United Kingdom, McKechnie J held that the failure to allow transsexuals the right to rectify their birth certificates to reflect their true gender constituted a breach of Article 8 of the Convention.

A number of points of both substance and procedure emerge from an analysis of the recent cases in which declarations of incompatibility have been granted. First, it is significant that McKechnie J in Foy stressed that for the purposes of section 5, “rule of law” was to be interpreted broadly and could encompass a failure by the State to take steps to safeguard rights. Rejecting the argument advanced by the State to the effect that “rule of law” did not have such a broad meaning, McKechnie J said: 

“[I]n such circumstances the powers of the constitutional courts of this jurisdiction, which are the ultimate custodians of constitutional, convention, legal and other rights, would be rendered sterile and reduced to futility. That cannot be correct and I entirely reject such a proposition.” 

This passage must now, however, be viewed in light of the decision of the Supreme Court in McD v L, discussed above in this article. In particular, Fennelly J in McD stressed that in order for a declaration of incompatibility to be granted, the “rule of law” in question must be clearly identified.
 

Article 35 of the Convention provides that the European Court of Human Rights shall only deal with matters after all domestic remedies have been exhausted. In Burden v United Kingdom, the Grand Chamber of the Court confirmed its previous position that it did not consider a declaration of incompatibility under the United Kingdom Human Rights Act to be an effective remedy.
 Accordingly, there was no obligation on an applicant to apply for a declaration of incompatibility before the national courts prior to instituting proceedings in Strasbourg. The Court did envisage that it might transpire, in future, that the United Kingdom so routinely gave effect to a declaration of incompatibility that it was an effective remedy requiring exhaustion. However, that time had not yet been reached. A fortiori, it would appear that there is no obligation on an Irish applicant to seek a declaration of incompatibility prior to instituting proceedings in Strasbourg. However, a declaration of unconstitutionality (if possible) would still need to be sought.

Conclusion
Since the coming into force of the European Convention on Human Rights Act 2003 in January 2004, the Irish courts have had a number of opportunities to consider and apply the various provisions of the legislation. From the analysis in this article of the leading case law to date concerning sections 2, 3, 4 and 5 of the Act, the picture to emerge is one of restraint and caution on the part of the judiciary towards a piece of legislation that is, to begin with, severely limited in both its scope and potential impact. Notwithstanding the undoubted constraints of the statute, however, the approaches of the courts on diverse aspects of the legislation have unnecessarily compounded these constraints. One way in which this has occurred is in the approach adopted towards the scope of section 3(2) in Pullen (No 2) - an example, we have argued, of the courts reading the legislation in an excessively limited manner. Another limitation in the jurisprudence to date, however, can be seen in the dearth of innovation or impact witnessed in respect of both the section 2 interpretative obligation and the construction of the section 4 obligations concerning judicial interpretation of Convention provisions. Whether either or both of these trends currently in vogue in the jurisprudence will give way to a broadening of the application of the Act remains to be seen. From the evidence available thus far, however, Chief Justice Keane was undoubtedly correct in predicting on the eve of its introduction that the European Convention on Human Rights Act 2003 would not prove as transformative as might originally have been conjectured. 
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