Abstract

Issues of human rights are at the heart of correctional healthcare. This article aims to bring a discussion of human rights into debates on how such policy should be best organized. It does so by suggesting the European approach to human rights in correctional healthcare as model for other nations seeking to improve their prison systems. The article describes the position of the European Court of Human Rights on the topics of access to healthcare, ill health and release from prison, mental illness in prison, and the duty to provide rehabilitative programming for those seeking to reduce their level of 'risk'. It provides some practical suggestions for reform of correctional healthcare based on the human rights principles analyzed, and suggests that legal frameworks have much to offer healthcare leaders seeking to uphold the dignity of those in their care.

Background: Protecting human rights in correctional healthcare 

Prisons and jails are eminently rule-bound institutions. Legal frameworks shape the working lives of healthcare professionals working with prisoners, as well as prisoners. They are especially important in sites where security and care can often be in tension (Rhodes, 2006; Lovell, 2015).

Correctional or prison law can be a key source of protection for those in prison, in both practical and symbolic ways. Europe has created a set of human rights standards for correctional healthcare which aim to ensure that core European values are reflected in its criminal justice systems. This approach can serve as a model for other nations seeking to improve correctional healthcare. This article argues that applying the principles of European human rights law which govern correctional healthcare will promote better clinical outcomes for prisoners, a better working environment for healthcare staff in prisons, and the promotion of human dignity and the prevention of ill-treatment in correctional systems. 

The European approach to human rights in prisons is distinctive. The protection of the rights of those in prisons has been identified as a central feature of European prison law (Girling, 2006; van Zyl Smit and Snacken, 2009; Snacken, 2010; Daems et al, 2014). Striking features of that law which exemplify European values include the prohibition on sentences which exclude any possibiilty of a review to assess a person’s prospects for release (van Zyl Smit Weatherby and Creighton, 2014; Rogan, 2015), an emerging right of access to rehabilitative programming (van Zyl Smit, 2013), and regular inspection and monitoring (discussed further below). Perhaps the most succinct summary of European values in the context of prisons can be found in a decision of the European Court of Human Rights in the case of Hirst v United Kingdom (No. 2) (6 October 2005, no. 74025/01), which concerned the right of prisoners to vote. Referring to the European Convention on Human Rights (a treaty containing protections for fundamental rights, described below), the Court stated:

There is no question … that a prisoner forfeits his Convention rights merely because of his status as a person detained following conviction. Nor is there any place under the Convention system, where tolerance and broadmindedness are the acknowledged hallmarks of democratic society, for automatic disenfranchisement based purely on what might offend public opinion. (at para 70)

This statement that prisoners do not forfeit their rights while in detention also animates the European approach to healthcare in prisons, which is the focus of discussion here.

This article will first describe the role of the Council of Europe as a main source of legal instruments on prison conditions in its member states. Next it will introduce examples of how two Articles of the Council of Europe’s foundational document, the European Convention on Human Rights, have been used to judge aspects of the adequacy and appropriateness of correctional healthcare.[footnoteRef:1] Finally, it ends with a series of recommendations, derived from the legal analysis set forth, for how other nations can take a human rights approach to improving correctional healthcare. [1:  Not every case or legal instrument relevant to correctional healthcare can be explored here. Examples of those containing the most fundamental principles are presented. ] 


This article does not purport to say that correctional law or indeed litigation necessarily leads to good outcomes for incarcerated people (Johal, 2014; Schlanger 2015; Kerr, 2015; Guetzkow and Schoon, 2015). Nor is it to say that all European countries follow the principles set for them by their human rights law (Daems, 2016) nor that they can be forced to by the European Court of Human Rights. Nevertheless, it is the case that European law has made the treatment of prisoners and the protection of their rights a singular focus.[footnoteRef:2] This article argues that implementing the human rights framework outlined here will provide better outcomes for practitioners, their patients, and ultimately the correctional system as a whole.  [2:  The article takes the approach that the best proxy for a European consensus on these matters is the position of the Council of Europe. ] 


The role of the Council of Europe in improving correctional healthcare

The term ‘European’ used here requires explanation. The main source of legal instruments and caselaw on prison conditions on a European level is the Council of Europe. This body, not to be confused with the European Union, comprises 47 members, of which 28 are presently in the European Union.  The Council of Europe’s mandate is to promote human rights, democracy and the rule of law in Europe.[footnoteRef:3]  [3:  As the institutions of the European Union have yet to examine the area of in the same level of detail, the position of the EU will not be addressed. ] 

The Council of Europe also maintains a Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (the CPT).[footnoteRef:4] This body visits places of detention to monitor how detainees are treated. It seeks to prevent torture and inhuman or degrading treatment in member states. The existence and work of the CPT reflects a European value emphasising the need for oversight and independent monitoring of the prison system. Its reports provide valuable information on the administration of correctional healthcare and prison systems as a whole, and can increase pressure on states to implement reform. The CPT (2015) emphasizes that all prisoners should be able to have access to a doctor at any time, and to do so confidentially, and without screening by a custody officer.  A central principle put forward is that of equivalence of care, i.e. that those in prison should receive healthcare of an equivalent standard to that available in the community. The CPT also notes that health care staff in any prison are potentially staff at risk, and that their duty to care for their patients may often conflict with considerations of management and security, giving rise to particularly acute ethical considerations. An instructive example of where the interests of prison healthcare staff should lie in these situations in order to protect rights is provided by the CPT. The CPT considers that: “medical personnel should never participate in any part of the decision-making process resulting in any type of solitary confinement, except where the measure is applied for medical reasons” (2015, at para 62), while at the same time calling on healthcare staff to be very attentive to the situation of all those held under solitary confinement. In a further statement of the importance of the healthcare staff adhering to their ethical obligations towards their patients, the CPT states that a prison doctor’s clincial decision making should be governed only by medical criteria (2015, at para 72). [footnoteRef:5]  [4:  See www.cpt.coe.int.]  [5:  Though not a norm exclusive to Europe, it is important to note that the United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules) (2015) states: “Clinical decisions may only be taken by the responsible health-care professionals and may not be overruled or ignored by non-medical prison staff “ (rule 27.2).
] 

The Council of Europe’s Prison Rules (Recommendation Rec(2006)2) also contain principles which should govern correctional healthcare. The Rules require that medical services in prison be organized in close relation with the general health administration of the community (rule 40.1). Rule 12.1 states that persons whose state of mental health is incompatible with detention in a prison should be detained in an establishment specially designed for the purpose, and, if they are exceptionally held in prison, there shall be special regulations that take account of their needs (rules 12.1 and 12.2). 

[bookmark: _GoBack]The European Convention on Human Rights is a foundational document. A central Article therein is the prohibition on torture and inhuman or degrading treatment or punishment contained in Article 3. Article 2 recognizes the right to life. See further, textbox 1.The European Convention on Human Rights
Article 2 
1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 
2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary: 
(a)  in defence of any person from unlawful violence; 
(b)  in order to effect a lawful arrest or to prevent the escape of a person lawfully detained; 
(c)  in action lawfully taken for the purpose of quelling a riot or insurrection. 
Article 3
No one shall be subjected to torture or to inhuman or degrading treatment or punishment. 


Textbox 1: Articles 2 and 3 of the European Convention on Human Rights
Use of Articles 2 and 3 of the European Convention on Human Rights in judging the adequacy of correctional healthcare
The right of access to appropriate medical care without delay
It has been clearly established that inadequate healthcare may result in inhuman or degrading treatment (Kudla v Poland, 26 October 2010, no. 30210/96). Failure to examine a prisoner when there are indications it might be necessary can be degrading (Nevmerzhitsky v. Ukraine (5 April 2005, no. 54825/00). 
Prisoners have the right of access to medical care without undue delay, regardless of the prison regime (Pilcic v Croatia 17 January 2008, no. 33138/06). In Mozer v. the Republic of Moldova and Russia (23 February 2016, no. 11138/10), refusal by the authorities to transfer a prisoner to hospital against the advice of doctors was found to breach Article 3.

Where there is seriously inadequate medical treatment resulting in death, Article 2 may be engaged. In Kats v. Ukraine (18 December 2008, no. 29971/04), a prisoner was HIV positive and suffering from a variety of chronic illnesses. The treatment she received was very basic and often delayed. She was not moved to the medical wing of the hospital or to a specialist hospital on the outside. Nor was she released. The Court held that the prisoner’s death was caused indirectly by the inadequate medical assistance given to her, violating Article 2.
Screening and treatment of infections
The Court has also found that the failure to prevent the spread of infectious disease in prison can be a breach of Article 3 (Vasyukov v. Russia (15 September 2011, no. 2974/05). In Melnik v Ukraine (28 March, 2006, no. 72286/01) the Court held that the State’s failure to prevent, diagnose and cure tuberculosis along with the existence of overcrowding and unsanitary conditions amounted to degrading treatment. The absence of appropriate and comprehensive medical treatment for HIV and tuberculosis were also factors in a finding that Article 3 had been breached in Logvienenko v. Ukraine (14 October 2010, no. 13448/07). In Khudobin v. Russia (no. 59696/00 (2006) ECHR 898), the applicant was HIV positive and also had epilepsy, hepatitis and mental illnesses. During his time on remand, he contracted measles, bronchitis and acute pneumonia. The Court found that the applicant had not been given the medical assistance he required, not even in the prison hospital. He was also denied appropriate medical care from an outside source. The refusal was such as to create a strong feeling of insecurity that, when combined with the physical suffering involved, violated Article 3. 
The European Court of Human Rights has also recommended that all prisoners have access to free screening for hepatitis and HIV/AIDs, should they desire it (Catalin Eugen Mic v. Roumanie, 5 January 2016, no. 55104/13).
Ill health and the question of release

The early release of a prisoner may be required on the basis that, because of his or her age, or medical condition, ongoing detention is not compatible with Article 3. In Papon v France (27 November 2003, no. 65436/01) the 92-year old applicant failed in his claim, but the Court did not exclude the possibility that in certain circumstances the ongoing detention of an elderly person might raise an issue under Article 3. 

There is no general obligation arising out of Article 3 to release prisoners on health grounds (Khudobin v Russia, 26 January 2007, no. 59696/00), but if it is decided to keep a seriously ill person in prison, the authorities should demonstrate special care in guaranteeing conditions of detention that correspond to the needs arising from a person’s disability. In Gülay Çetin v. Turkey (5 March 2010, no. 44084/10) the prisoner involved was suffering from advanced cancer and died. The Court found the stress inherent in prison life had repercussions on her life expectancy and health. The prisoner had become unable to carry out everyday activities unaided and had been placed under the supervision of people who were not qualified in medical or palliative care. The authorities had decided to keep the prisoner in detention, and the Turkish courts had refused requests for release. The prisoner had been declared unfit to remain in prison but was still not released. As such, she was unable to enjoy the support of her family and spend her final days in dignity. A breach of Article 3 was made out. 

In Farbthus v Latvia (2 December 2004, no. 4672/02), the Court held that there had been a violation of Article 3 in circumstances where an 84 year-old prisoner, suffering from very poor health who had been detained in prison and prison hospitals for nearly two years, was refused release by the authorities.  




Prisoners with mental illnesses

The failure to recognise the particular vulnerability of prisoners with mental illnesses may lead to a finding they have been subjected to inhuman or degrading treatment. Prison authorities must take into consideration their vulnerability and inability to complain coherently or at all about how they are being affected by any particular treatment (Kucheruk v. Ukraine 6 September 2007, no. 2570/04). 
The detention of prisoners with mental illnesses must be compatible with their needs (Dybeku v. Albania (18 December 2007, no. 41153/06; Riviere v. France (11 July 2006, no. 3834/03). Failure to take measures to ensure that a person’s detention is compatible with his or her mental state, especially when that person is at risk of suicide, can give rise to a beach of Articles 2 and 3. In Renolde v. France ((2009) 48 EHRR 42) the prisoner concerned took his life in his cell. There were several reports available to the prison authorities indicating cognitive deficiencies and paranoia, and he was given medication, but received several doses without supervision. The autopsy found no medication in his body. The Court reiterated that the vulnerability of the mentally ill called for special protection. This applied all the more when a prisoner with severe disturbance was placed in solitary confinement or a punishment cell for a prolonged period. 
Access to rehabilitative programs

Access to rehabilitative programs is a particularly acute issue for those whose offending is linked to a psychiatric illness, and their release is dependent on reducing their level of risk. In the case of Murray v. Netherlands (26 April 2016, no. 10511/10), the applicant was serving a life sentence. He argued that he had de facto no hope of release as he had never been provided with any psychiatric treatment, and his risk of recidivism was deemed too high to be eligible for release.  In the view of the Court, there was no ‘right’ to rehabilitation as such, but convicted persons should be allowed to rehabilitate themselves, and it is a duty on states to make this possible. Article 3 requires states to ensure that the health and well-being of prisoners are adequately secured, and the vulnerability of those with mental illnesses must be considered. 

Recommendations for improving correctional healthcare based on a human rights and European approach

The European approach considered here makes clear that the protection of human dignity and the prevention of inhuman and degrading treatment must be at the forefront of decisions on healthcare in the prison context. The fact that many of the most robust statements concerning the organization of prison healthcare come from the European Committee for the Prevention of Torture further indicates the value of regular inspection of prisons in promoting better correctional healthcare. The above review gives rise to a number of practical recommendations for the improvement of correctional healthcare.

1. All correctional authorities should ensure that prisoners receive adequate and timely treatment; to do otherwise is inhuman and degrading treatment;
2. When a person’s medical condition or advanced age means that their detention is no longer compatible with human dignity, they should be released; 
3. Meaningful access to rehabilitative programs must be provided, especially where this affects release; 
4. External and independent inspection bodies should be established, have unfettered access to prisons, and have a remit in monitoring the delivery of correctional healthcare;
5. More engagement between scholars and practitioners in human rights and correctional health, including training of healthcare professionals in human rights and collaboration in research, is necessary for the mutual enhancement of both fields. 


Conclusion

The cases and human rights instruments described here provide us with considerable practical guidance on how to organize correctional healthcare. The European approach provides a model for correctional authorities everywhere, but to suggest a simple transplantation of European principles to other contexts would be foolhardy (Smith, 2016), as would a naïve assumption that human rights principles or international law are universally embraced (Stover, Peskin and Koenig, 2016). Principles from elsewhere, however, also hold out the promise of a foundation of human rights in correctional healthcare. The Supreme Court of the United States has found that, admittedly extremely inadequate, healthcare breached the Eighth Amendment to the Constitution. In Brown v. Plata (131 S.Ct.1910, 1922 (2011)) the lack of minimal, adequate care for prisoners with serious mental illness infringed the right to be free from cruel and unusual punishment, with Justice Kennedy holding that prisoners retain the essence of human dignity inherent in all persons (at p.12).  

Linking the rights of those in prison with concepts of dignity and the rule of law connects prison with the rest of society, an idea of global significance. As Montross reminds us: “physicians … are uniquely positioned to call attention to the circumstances that result in our patients being housed in places of punishment rather than places of healing” (2016: 1409). The European approach of prison inspection, combined with strong and evidence-based statements as to the requisite standard for correctional healthcare has provided its nations with a way of incorporating European values into their correctional systems. The European human rights principles examined here can act as a beacon for those who struggle every day to live out their commitment to see the patient, and not only the prisoner, and a guide for all those responsible for correctional healthcare. 
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