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Constitutional Cases, Foreign Law and Theoretical Authority

ABSTRACT: The judicial use of foreign law in constitutional cases is often unsatisfactorily explained in terms of persuasive authority, judicial learning or judicial dialogue. In this article, I argue that the central case of the judicial use of foreign law involves judges treating foreign case law as theoretically, rather than practically, authoritative. The justification for this approach lies in how case law emerges from a process that is structured in such a way that its outcomes deserve respect. There is, in contrast, no justification for any attempt on the part of judges to treat constitutional cases as an opportunity for inter-jurisdictional judicial dialogue.
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I. Introduction
[bookmark: _Ref259875208]The use of foreign law in constitutional cases has been both trenchantly criticised and broadly endorsed.[footnoteRef:1] Scalia comments that judges are sworn to apply the laws of their own people; they are not ‘some international priesthood empowered to impose upon [their] free and independent citizens supranational values that contradict their own.’[footnoteRef:2] In contrast, Bingham observes that if ‘the law is a humane science reflecting the product of intellectual endeavour century after century, it would be strange if in this field alone practitioners and academics were obliged to ignore developments elsewhere, or at least to regard them as of no practical consequence. Such an approach can only impoverish our law; it cannot enrich it.’[footnoteRef:3] However, if the judicial use of foreign law ‘enriches’ national law by changing what would otherwise have been the outcome of a case, Scalia’s concerns appear justified. Conversely, if using foreign law never changes the outcome of cases, why would anyone bother to engage in it, still less applaud it? [1:  Although foreign law is cited in many types of cases, the debate over legitimacy is fiercest in respect of constitutional cases. I suspect this is for a combination of two reasons: first, in constitutional cases, judicial power is at its greatest relative to other organs of government; second, constitutional cases often involve broad commitments giving greater interpretative freedom to judges. There is no common conception of ‘constitution’ across jurisdictions, but these two reasons point to the sorts of cases that are the subject of this debate: those where judges have a strong-form judicial review power and those where judges are interpreting broad human rights provisions. These two types of cases, which will often but not always overlap, are what I have in mind when I talk of constitutional cases in this article.]  [2:  (1996) A Scalia, ‘Commentary’ 40 St Louis ULJ 1119, 1121.]  [3:  T Bingham, Widening Horizons (Cambridge University Press, Cambridge, 2009) 6. Bingham’s comments are not limited to the constitutional context. This article does not address the citation of foreign law in other contexts, in respect of which different considerations may arise.] 

[bookmark: _Ref308947579][bookmark: _Ref308947543][bookmark: _Ref308947826]Bingham’s broadly sympathetic attitude, which is widely shared, depends for its force on the factual possibility that foreign law can have influence (and hence be useful to judges in constitutional cases) without having the sort of determinative influence decried by Scalia. The literature, however, has failed to provide a convincing concept of this moderate influence. The notion of persuasive authority, almost always mentioned by judges in their written judgments and further elaborated by some academic commentators, has foundered on the inability to reconcile authority with persuasion.[footnoteRef:4] Notions of judicial learning, developed externally to the practice but partly by some judges writing extra-judicially, equivocate between whether a judge is simply learning about her own law or about alternative solutions to problems encountered in her legal system. This equivocation obscures the precise effect being accorded to foreign law.[footnoteRef:5] The notion of judicial dialogue has been employed in very different ways, making it an insecure basis for any conceptualisation of the judicial practices of using foreign law in constitutional cases.[footnoteRef:6] [4:  See HP Glenn, ‘Persuasive Authority’ (1987) 32 McGill Law Journal 261, F Schauer, ‘Authority and Authorities’ (2008) 94 Virginia Law Review 1931 and J Waldron, Partly Laws Common to All Mankind (Yale University Press, New Haven, 2012).]  [5:  See B Markesinis with J Fedtke, Engaging with Foreign Law (Hart Publishing, Oxford, 2009), A Slaughter, A New World Order (Princeton University Press, Princeton, 2004), and the comments of Breyer in A Scalia and S Breyer, ‘A Conversation between US Supreme Court Justices’ (2005) 3 Int’l J Const L 519.]  [6:  L’Heureux-Dubé presents judicial dialogue as an enhanced form of judicial learning. Claire L'Heureux-Dubé, The Importance of Dialogue: Globalization and the International Impact of the Rehnquist Court (1998) 34 Tulsa LJ 15, 17. Choudhry presents judicial dialogue as something akin to a dialectical comparison of national law with foreign law. Sujit Choudhry, ‘Globalsation in Search of Justification: Toward a Theory of Comparative Constitutional Interpretation’ (1999) 74 Ind LJ 819, 858. Markisenis and Fedtke raise the possibility of an inter-jurisdictional discussion among judges, carried on through their written judgments, about the meaning of rights and other constitutional issues. Markesinis with Fedtke, Engaging with Foreign Law (n5) 48.] 

In this article, I construct a concept that underpins Bingham’s sympathetic attitude to the use of foreign law. In short, we can conceive of foreign law as holding theoretical authority. This concept is not a description of how judges use foreign law although it is consistent with much judicial practice and extra-judicial commentary. Rather, the concept is presented as the central case of the judicial use of foreign law in constitutional cases. The selection of this central case depends on two evaluative judgments. I do not have space to defend these judgments here but they have sufficient currency to provide a reasonable basis for further analysis. First, the judicial power of constitutional review is only legitimate where it is exercised on the basis of norms that can be democratically revised by those subject to that judicial power.[footnoteRef:7] Therefore, foreign law provides no grounds for a court to disapply a provision of national law. Second, court judgments should elucidate rather than obscure the basis for a judgment. Therefore, foreign law should only be cited where it actually does play a role in the judge’s reasoning process. These conditions frame the debate epitomised by Scalia and Bingham: how can the use of foreign law genuinely enrich judgments without raising democratic concerns? [7:  This assumes that it is not democratic for, say, the people of Switzerland to make laws for the people of Austria, even if the law-making procedures employed would be unimpeachably democratic if the Swiss were making laws for themselves.] 

In exploring the answer to that question, this article constructs the concept of foreign law as theoretically authoritative. Judges can learn from foreign law, treating it as authoritative in relation to how they should understand legal concepts, not in relation to how they should act. There is a pro tanto justification for the treatment of foreign case law as theoretically authoritative because it emerges from processes that are structured in such a way that their outcomes deserve respect. However, this justification must be set against countervailing reasons arising from concerns over selection bias and judicial competence. Finally, there is no justification for any attempt on the part of judges to treat constitutional cases as an opportunity for inter-jurisdictional judicial dialogue. 
The presentation of this central case advances the debate over these judicial practices in several ways. Although the concept does not attempt a description, it is consistent with many accounts of the treatment of foreign law offered by both judges and commentators. In particular, it makes sense of the judicial preference for the phrase ‘persuasive authority’, while aligning it with the extra-judicial commentary phrased in terms of judicial learning and some understandings of judicial dialogue. However, it succeeds where those accounts fail in showing how the use of foreign law can genuinely enrich judicial decision-making without raising democratic concerns. It thus provides the conceptual underpinning to Bingham’s broadly sympathetic attitude. At an evaluative level, it provides guidance to judges on how foreign law can legitimately figure in their judgments as well as to commentators who wish to assess the legitimacy of those judgments. 
[bookmark: _Ref272419346]This article does not attempt to address all questions in the foreign law debate. Sub silentio influences of foreign law and faux references to foreign law must be understood as deviations from the central case in which court judgments elucidate rather than obscure the basis of judicial reasoning.[footnoteRef:8] Although the article does not address important empirical questions about how judges come to rely on particular pieces of foreign law in their judgments, it is alert to how selection bias affects the justification for the use of foreign law. The impact of judicial networks and the role of advocates and academics are all worthy of study. In particular, if there turned out be systematic biases at play (for instance, in favour of liberal-progressive values), this would be a genuine cause for concern. There is also inherent interest in tracing the path of ideas around the judicial world to identify patterns of influence.[footnoteRef:9] As important as these issues are, they only have relevance because of a judicial willingness to use foreign law in the first place. The purpose of this article is to construct a concept that can help determine legitimate parameters for the judicial use of foreign law. [8:  In a survey of apex court judges, Flanagan and Ahern uncover some evidence that judges engage in such references. B Flanagan and S Ahern, ‘Judicial Decision-Making and Transnational Law: A Survey of Common Law Supreme Court Judges’ (2011) 60 ICLQ 1, 23.]  [9:  For instance, there may be differences between common law and civil law jurisdictions. For an example of this approach, see C Saunders, ‘Judicial Engagement with Comparative Law’ in T Ginsberg and R Dixon (eds), Comparative Constitutional Law (Edward Elgar, Cheltenham, 2011).] 


II: Persuasive authority and theoretical authority
[bookmark: _Ref228618837][bookmark: _Ref250472063]Judges almost uniformly refer to foreign law as holding only persuasive authority. There has been a signal failure, however, to provide a convincing account of what this means. Some argue that foreign law can and should have no authority.[footnoteRef:10] Others argue that since the authority is only persuasive, the practice cannot be problematic.[footnoteRef:11] Yet others hold that if foreign law relies on suasion for its effect, then it is not authoritative in any sense and is no different from anything else on which a court might rely.[footnoteRef:12] What these positions have in common is that they seek to avoid, rather than dissolve, the paradox apparently involved in the notion of persuasive authority. Other theorists have grappled more directly with that paradox. [10:  Scalia (n 2) 1122.]  [11:  Vlad Perju, ‘Constitutional Transplants, Borrowing, and Migrations’ in Rosenfeld and Sajó (eds) Oxford Handbook of Comparative Constitutional law (Oxford University Press, Oxford, 2012).]  [12:  For strains of this approach, see M Tushnet, ‘Transnational/Domestic Constitutional Law’ (2004) 37 Loyola of Los Angeles Law Review 239, 264 (2004) and VC Jackson, ‘Constitutional Comparisons: Convergence, Resistance, Engagement’ (2005) 119 Harv L Rev 109, 119.] 

[bookmark: _Ref228349708][bookmark: _Ref259876570]Waldron equates the persuasive authority of foreign law with the authority accorded to non-binding precedents of national law. He argues that persuasive authority has less force than binding authority but still some force independent of its persuasiveness.[footnoteRef:13] Arguments thereby have weight that is partly a function of their persuasiveness and partly a function of their source.[footnoteRef:14] Although this is plausible as an account of the persuasive authority accorded to national sources (for instance, courts of coordinate jurisdiction), it does not easily fit the ways in which national courts treat foreign law in constitutional cases. In such cases, there is little (if any) evidence of judges treating foreign case law as imposing any sort of obligation to act in a particular way, still less an obligation that could lead a national court to disapply an obligation under national law to opposite effect. Sedley observes that he knows of no judge in the world who has ever decided a case differently because of persuasive authority in other jurisdictions.[footnoteRef:15] If this is correct, Waldron’s account of the persuasive authority of foreign law cannot hold. [13:  Waldron (n4) 21.]  [14:  ibid 61.]  [15:  S Sedley, ‘Constitutional Court Judges Roundtable’ (2005) 3 Int’l J Const L 569, 570.] 

[bookmark: _Ref228847787]Glenn has characterized persuasive authority as authority that attracts adherence as opposed to obliging it.[footnoteRef:16] However, this fails to provide any discrete meaning to the word ‘authority’. For that reason, Schauer argues that persuasive authority is a contradiction in terms.[footnoteRef:17] The point of authoritative statements is that their normative force is content independent. If an army sergeant issues a directive, her subordinates are taken to be under an obligation to obey that directive, wholly irrespective of the merits of its contents. In contrast, the notion of persuasion implies scrutiny and consideration of merits. The same directive therefore cannot rely for its force simultaneously on authority and suasion. To resolve the problem, Schauer suggests that it is more helpful to think in terms of ‘optional authority,’ as capturing the distinction between that which must be used and that which may be ignored.[footnoteRef:18] The phrase ‘optional authority,’ however, remains problematic. If we can opt in to treating something as authoritative, how can it really be authoritative?  [16:  Glenn (n4) 263. ]  [17:  Schauer (n4).]  [18:  ibid 1946.] 

The apparent contradiction in the term ‘persuasive authority’ can be resolved in the context of the citation of foreign law in constitutional cases if we pay attention to the distinction between practical authority (with a view to action) and theoretical authority (with a view to knowledge). Some argue that where a legal system exists, the law of that system will either claim to have or be taken to have legitimate, practical authority.[footnoteRef:19] The kernel of legitimate, practical authority is that the directives of the authority both provide reasons for the subjects of authority to behave in a particular way and exclude the force of such reasons as might, absent the authoritative directive, have applied. Legitimate, practical authority is – in this image – absolute. However, the mere fact that law makes this claim or that people treat law this way cannot establish that law is legitimately practically authoritative. Justifications of practical authority usually rely on the authority having either greater wisdom or the ability to solve coordination problems that need to be solved.  [19:  Raz has been the leading exponent of attempts to understand law in terms of authority. See, for instance, J Raz, The Authority of Law (Clarendon Press, Oxford, 1979). The purpose here, however, is not to defend the use of authority in a general understanding of law but rather to introduce a series of distinctions around authority that helps inform the foreign law debate. For my own views on Raz’s concept of authority, which inform the shorter account given here, see O Doyle, ‘The Legitimate Authority of the Living Law’ (2012) 3 Jurisprudence 113.] 

Foreign law does not claim authority in the national legal system, but – as noted above - judges often speak of it as having authority.[footnoteRef:20] We can dissolve the paradox of persuasive authority if we conceive of judges treating foreign case law as theoretically authoritative rather than practically authoritative. In the same way that practical authority provides an exclusionary reason for action, theoretical authority provides an exclusionary reason for belief. If we treat another person as a theoretical authority, we treat the fact of her belief in X as a reason to believe X, that excludes the force of other reasons we might have to believe or disbelieve X. I have reason to accept that global warming exists and is caused (at least substantially) by human activity because of the fact that the vast majority of climatologists think so and they hold theoretical authority over me on this issue. Furthermore, this authority excludes as irrelevant any half-baked assessment of the climate that I might be inclined to make myself. In much the same way, if in Cork, I have reason to believe that what a Cork person tells me about the location of Kent train station is correct. [20:  This avoids a further problem in explaining law in terms of authority – the question of whether law can claim at all. On that problem, see R Dworkin, ‘Thirty Years On’ (2002) 115 Harv L Rev 1655 and J Gardner, Law as a Leap of Faith (Oxford University Press, Oxford, 2012) 125.] 

The justification for theoretical authority can only be the justification of greater wisdom, not the justification of coordination. Unlike practical authority, therefore, the justification of theoretical authority (greater knowledge) matches the object of theoretical authority (knowledge). Whereas practical authority can require one to act in a way that one knows is ill-advised, theoretical authority does not require us to believe what we know we have greater reason to disbelieve, because familiarisation with the reasons for belief and disbelief simultaneously eliminates the gulf in wisdom and displaces the theoretical authority. Let us reconsider the two examples. In the unlikely event that I were to develop great expertise on global warming, I would have no reason to accept scientists’ views as authoritative but could instead accept or reject their opinions based on my own assessment of the merits. Similarly, if in Cork I were to consult a map and realise that the train station lay in the opposition direction, I would simultaneously have no reason to treat the Cork person as theoretically authoritative over me in respect of the location of the train station and reason to disbelieve what she had told me about the location of the station (presumably motivated by the antipathy that many Cork people hold for Dubliners). The relative difference in knowledge that grounded the theoretical authority in the first instance has been displaced by my consultation of the map. 
Of course, there will usually be more than one possible authority figure in respect of a particular issue. Not all scientists agree about climate change. However, given the norms of scientific knowledge, we have reason to treat 95 per cent of scientists as theoretically authoritative rather than the other five per cent. A more difficult situation could arise where I need to understand a passage of Aristotle that has been translated differently by two eminent classicists, each of whom holds theoretical authority over me. If I seek other translations, that intensifies rather than resolves the problem. Other than make an act of faith, the only way out of this quandary would be to engage with the issue myself and explore the reasons why each authority figure offers her particular translation. Over the course of this process, each classicist’s theoretical authority would dissipate. But the views of each would have played a special role in my reasoning process on account of their initial theoretical authority: I would be grappling with their understandings of Aristotle rather than attempting a blank-slate translation of Aristotle.
Theoretical authority is therefore best understood as providing an exclusionary reason to believe X unless and until one has as good a claim to knowledge or perspective as the authority. The views of the theoretical authority figure play a special role in that reasoning process: they provide a starting point, a guide and a foil for analysis. The same occurs where there is more than one authority figure. Countervailing reasons are not weighed against the exclusionary reason, but greater appreciation of all reasons by the subject of authority dissipates that authority and makes it rational for the previous subject of authority to assess the balance of reasons herself.
It is possible to have theoretical authority about directives that are taken to be practically authoritative. For instance, I have no practical authority when it comes to interpreting Irish constitutional law, but I do have knowledge of Irish constitutional law and I hold theoretical authority over at least some people in respect of Irish constitutional law. If a foreign court needed to establish what protections Irish constitutional law provided to an accused person before determining an extradition request from Ireland, as an expert witness I would have relative (at least before cross-examination and the examination of other expert witnesses) theoretical authority as to Irish constitutional law. But I would have practical authority for neither the judge nor the litigants. My authority is limited to the question of what legal concepts might mean, not what individuals ought to do in light of those concepts. 
Foreign case law can be understood as theoretically authoritative as to the meaning of national constitutional provisions in an analogous way, albeit with important differences: the fact of it being a judgment of a foreign court is taken to provide a reason for the national court to understand its own legal concepts in a particular way. The knowledge of foreign judges is akin to the classicists’ knowledge of Aristotle rather than the scientists’ knowledge of climate change. It is less about empirically identifiable facts but more about judgment and discernment, although those qualities also play an important role in scientific knowledge. It is an applied knowledge of what moral and legal values mean for particular situations; this knowledge can be helpful to judges in other countries seeking to understand what similar values mean for similar situations. If we conceive of foreign law as theoretically authoritative in this way, it avoids Scalia’s objection: consideration of foreign law can help judges better understand the laws of their own system, but foreign law never has direct relevance to the question of what the judge ought to do. 
[bookmark: _Ref250468852][bookmark: _Ref228348189]The concept of theoretical authority also shows how foreign law can enrich judicial decision-making. Some have argued that foreign law is persuasively authoritative in the same way as all other non-binding sources, such as law review articles. As such, for Tushnet and Jackson, the use of foreign law is not a sui generis issue and its legitimacy or otherwise turns on the resolution of other debates in constitutional theory.[footnoteRef:21] This position is insensitive to differences between the treatment often afforded to foreign law and the treatment generally afforded to other factors, national law provisions aside, that might bear on a judge’s decision-making process. It is easier for counsel to cite and judges to rely on foreign case law than it is for counsel to cite and judges to rely on law review articles or the works of moral philosophers. In the United Kingdom, the official law reports list foreign cases alongside national cases but do not list any other sources that might have been cited. These observations are impressionistic and open to contradiction. It is worth noting, however, that Flanders has reached the same conclusion in respect of the US legal system.[footnoteRef:22] [21:  Tushnet, ‘Transnational/Domestic Constitutional Law’ (n12) and Jackson, ‘Constitutional Comparisons: Convergence, Resistance, Engagement’ (n12).]  [22:  C Flanders, ‘Toward a Theory of Persuasive Authority’ (2007) 62 Oklahoma Law Review 55. Flanders is discussing persuasive authority as between different States. Obviously, the citation of foreign case law is considerably more problematic in the USA. Similarly, Jackson considers that the fact that the foreign case law speaks as law in another jurisdiction puts it in a different category from scholarly articles. VC Jackson, Constitutional Engagement in a Transnational Era (Oxford University Press, Oxford, 2010) 148.] 

This sense of how foreign law is treated coheres with the theoretical authority concept. Foreign law is treated as authoritative simply because it is foreign law. The foreign law holds theoretical authority at the outset and provides a starting point, guide and foil for the national judge’s reasoning process. This applies especially where the national judge considers potentially conflicting foreign authorities. However, this theoretical authority dissipates as the national judge undertakes her own examination of the issues. Ultimately, foreign law ceases to be treated as authoritative and instead persuades only on its merits. However, before the national court undertakes that reasoning process (and indeed if the national court were not to undertake that process), the foreign law would be treated as authoritative irrespective of its persuasiveness. This is not the case of law journal articles and the musings of moral philosophers, the influence of which depends entirely on its persuasive effect. The concept based on theoretical authority thus makes sense of the prevalence of the phrase ‘persuasive authority’ in a way that avoids Scalia’s objection while making sense of Bingham’s claim that consideration of foreign law enriches the judicial decision-making process.

III: Theoretical authority and judicial learning
[bookmark: _Ref228267285][bookmark: _Ref229112273][bookmark: _Ref230065376][bookmark: _Ref230237414][bookmark: _Ref229727505][bookmark: _Ref230061278]The concept based on theoretical authority also makes sense of the idea of judicial learning, often used by academics and judges writing extra-judicially to explain their use of foreign law. Ackermann writes of judges ‘seeking information, guidance, stimulation, clarification, or even enlightenment, but never authority binding on one's own decision.’[footnoteRef:23] Markesinis and Fedtke speak of Ackermann infusing the South African legal system with a ‘treasure trove of potentially useful foreign ideas.’[footnoteRef:24] Slaughter writes that judges accept the value of persuasive rather than coercive authority; they acknowledge the possibility of learning from one another based on relative experience with a particular set of issues.[footnoteRef:25] Jackson comments that decisions of foreign courts can inform national courts ‘not only by suggesting ways of reasoning about common areas of human experience, but also by providing a basis against which divergent judgments can be tested.’[footnoteRef:26] Jackson also suggests that consideration of foreign law can open up ways in which national law can be re-understood or reconstructed as part of the ongoing process of constitutional development.[footnoteRef:27] Breyer observes that the practice ‘involves opening your eyes to what is going on elsewhere, taking what you learn for what it is worth, and using it as a point of comparison where doing so will prove helpful.’[footnoteRef:28] [23:  LWH Ackermann, ‘Constitutional Comparativism in South Africa: A Response to Sir Basil Markesinis and Jörg Fedtke’ (2005) 80 Tulane Law Review 169, 183. For the same view, see A Barak, ‘Response to The Judge as Comparatist: Comparison in Public Law’ (2005) 80 Tulane Law Review 196, 198.]  [24:  Markisenis with Fedtke, Engaging with Foreign Law (n5) 132.]  [25:  Slaughter, A New World Order (n5) 69.]  [26:  VC Jackson, ‘Narratives of Federalism: Of Continuities and Comparative Constitutional Experience’ (2001) 51 Duke LJ 223, 254. ]  [27:  Jackson, ‘Constitutional Comparisons: Convergence, Resistance, Engagement’ (n12) 110. Choudhry makes a similar point: S Choudhry, ‘Globalization in Search of Justification: Toward a Theory of Comparative Constitutional Interpretation’ (n6) 858.]  [28:  Breyer (n5) 524.] 

Markesinis and Fedtke emphasise that consideration of foreign law does not absolve judges from forming their own opinion, a point consistent with the treatment of foreign case law as holding theoretical authority.[footnoteRef:29] Judges who engage with foreign law almost uniformly emphasise this limitation. In Roper v Simmons, O’Connor J of the US Supreme Court was prepared to have regard to the international consensus but would not allow it displace the view she had reached about the state of national consensus and other issues in the case.[footnoteRef:30] Justice Hoffmann-Riem of the German Constitutional Court writes that learning from other legal orders does not shift the responsibility for the decision onto the other order; legal solutions must be rooted in the order to which they apply.[footnoteRef:31] Sometimes, judges present this point as an opposition between authority and learning. Bader-Ginsberg has stated that foreign opinions are not authoritative but ‘can add to the store of knowledge relevant to the solution of trying questions.’[footnoteRef:32] This opposition is only necessary if one conceives of authority in terms of practical authority. Once one conceives of the persuasive authority of foreign law as theoretical authority, all tension between authority and learning dissolves. [29:  Markisenis with Fedtke, Engaging with Foreign Law (n5) 161.]  [30:  543 US 551 (2005). The issue was whether the 8th Amendment to the US Constitution prohibits the imposition of the death penalty for offences committed by minors.]  [31:  W Hoffmann-Reim, ‘Constitutional Court Judges’ Roundtable’ (2005) 3 Int’l J Const L 556, 559.]  [32:  R Bader Ginsburg, ‘A Decent Respect to the Opinions of [Human]kind: The Value of a Comparative Perspective in Constitutional Adjudication’ (2005) 64 Camb LJ 575, 580.] 

The judgment of Chaskalson P of the South African Constitutional Court in The State v Makwanyane provides a good illustration of judicial learning and the treatment of foreign case law as theoretically authoritative.[footnoteRef:33] In one of the first cases to come before it, the Court had to consider the constitutionality of the imposition of the death penalty for murder. The recently enacted interim South African Constitution did not directly address the issue of the death penalty but contained several provisions that were relevant to the issue. Section 11(2) provided that no person should be subjected to cruel, inhuman or degrading treatment or punishment. Section 9 guaranteed the right to life. Section 10 guaranteed respect and protection of dignity. Section 8 guaranteed the right to equality before the law and equal protection of the law.  [33:  [1995] ZACC 3.] 

Chaskalson P referred to a wide range of foreign material, which he referred to as ‘authorities’. Foreign law was cited not just for its relevance to the substantive issue, but also for its assistance on the more technocratic problems of constitutionalism, such as the relevance of travaux préparatoires and how to approach limitation provisions. The judgments of the German Bundesverfassungsgericht were particularly important in this regard. On the substantive issue, Chaskalson P reviewed case law from Hungary, the USA, Canada, the ICCPR, the ECHR, India, California, Massachusetts, and Tanzania. He described these as valuable ‘because they analyse arguments for and against the death sentence and show how courts of other jurisdictions have dealt with this vexed issue.’[footnoteRef:34] Four basic positions emerged. Courts in Hungary, California and Massachusetts had prohibited the death penalty, Hungary on the basis of the right to life, the two US States on the basis that it was impermissibly cruel. Courts in India and Tanzania had upheld the constitutionality of the death penalty. The USA had upheld the constitutionality of the death penalty but surrounded its practice with many procedural guarantees. This led to death row phenomenon, which in turn caused different levels of difficulty for Canada, the UNHRC and ECtHR when considering possible extraditions to the USA. [34:  ibid [34]. Section 35(1) of the Interim Constitution required the Constitutional Court, when considering human rights claims under the Constitution, to have regard to applicable provisions of international law and permitted the Court ‘to have regard to comparable foreign case law.’ This provision, broadly replicated in s 39(1) of the current Constitution, is relevant to the legitimacy of having regard to foreign law but does not necessarily affect the way in which foreign law is used.] 

Chaskalson P treated this case law as the starting point for his analysis, carefully interrogating the reasoning behind those conclusions and tracing both similarities and differences between the various constitutional texts and regimes and the South African Interim Constitution. He rejected the US approach because of the endless litigation, considerable expense and interminable delays caused by using procedural fairness to mediate the contradiction between allowing the death penalty in principle while accepting that it might amount to cruel and unusual punishment in particular circumstances.[footnoteRef:35] The conclusions reached in the foreign cases provided possible positions on the question of whether the death penalty should be prohibited. In using these as the starting points for his analysis, Chaskalson P treated the foreign case law as theoretically authoritative. The positions recommended themselves to his consideration simply because they had been reached by other courts. However, as he engaged in the issue himself, the theoretical authority of the foreign case law dissipated. Ultimately, the foreign case law could only persuade on its merits, the chief question being its appropriateness to the South African context. Chaskalon P had also noted that foreign law would be particularly important in the early stages of transition where there is no developed indigenous jurisprudence.[footnoteRef:36] This illustrates the two dimensions of the theoretical authority concept as applied to the use of foreign case law: the relative gap in wisdom that warrants theoretical authority applies both when a court approaches a new issue for the first time and, more generally, when a new court starts to approach constitutional issues for the first time. This explains why we tend to see greater reliance by new courts on foreign case law.[footnoteRef:37] [35:  ibid [56].]  [36:  ibid [37].]  [37:  Perju (n11) 1318.] 

[bookmark: _Ref228267642]Many have employed the phrase ‘judicial dialogue’ rather than judicial learning to conceptualise the judicial use of foreign case law in constitutional cases. L’Heureux-Dubé writes of courts involved in judicial dialogue, looking to one another for persuasive precedent.[footnoteRef:38] The word ‘dialogue’, however, does not seem a good fit for the practice under discussion. Dialogue would involve judges speaking directly to one another. Court A must understand its judgments as being primarily addressed to court B, and vice versa. There is little evidence to suggest that courts understand their judgments in this way: written judgments and extra-judicial commentary both assume that judgments are primarily addressed to the parties in the case. This is consistent with the model of judicial decision-making stipulated at the start of this article. In a judicial survey, Flanagan and Ahern did not directly ask whether apex court judges considered themselves in dialogue with foreign judges; however, through combining the responses to two questions, they conclude that nearly half of their respondents perceive distinguished foreign judges as part of the audience for their judgments.[footnoteRef:39] Even if this is correct, however, it does not amount to judges engaging in a dialogue with foreign judges. What these references gesture towards, however, is an increasingly prevalent practice of reciprocal listening: court A has regard to the case law of court B while court B has regard to the case law of court A. This is not judicial dialogue, however, since neither court understands its judgments to be addressed primarily to the other.[footnoteRef:40] [38:  C L'Heureux-Dubé, ‘The Importance of Dialogue: Globalization and the International Impact of the Rehnquist Court’ (1998) 34 Tulsa Law Journal 15, 17. See also C McCrudden, ‘A Common Law of Human Rights?: Transnational Judicial Conversations on Human Rights’ (2000) 20 OJLS 499, 528; A Slaughter, ‘A Global Community of Courts’ (2003) 44 Harvard International Law Journal 191, 193; Markesinis with Fedtke, Engaging with Foreign Law (n5) 17, 47; B Brye, ‘The Constitutional Judge and the International Constitutionalist Dialogue’ (2005) 80 Tulane Law Review 203; G Canivet, ‘The Practice of Comparative Law by the Supreme Courts: Brief Reflections on the Dialogue between the Judges in the French and European Experience’ (2005) Tulane Law Review 1377; V Perju, ‘The Puzzling Parameters of the Foreign Law Debate’ (2007) 20 Utah Law Review 167, 182; V Perju, ‘Constitutional Transplants, Borrowings and Migrations’ (n11) 1324; S Choudhry, ‘Migration as a new metaphor in comparative constitutional law’ in S Choudhry (ed), The Migration of Constitutional Ideas (Cambridge University Press, Cambridge, 2006) 22; G Halami, ‘The Use of Foreign Law in Constitutional Interpretation’ in Rosenfeld and Sajó (n11) 1328.]  [39:  Flanagan and Ahern (n8) 16.]  [40:  Jackson notes that dialogue implies a conversation that may not always be taking place. For this reason, she prefers the broader term ‘engagement’. Jackson, Constitutional Engagement in a Transnational Era (n22) 71. ‘Engagement’ encompasses and perhaps is co-extensive with the notion of judicial learning under consideration here. L’Heureux-Dubé distinguishes dialogue from one-way transmission, again suggesting that what she has in mind is reciprocal listening more than dialogue in the sense of two courts speaking to each other. L’Heureux-Dubé, ‘The Importance of Dialogue: Globalization, the Rehnquist Court, and Human Rights’ (n6) 236.] 

‘Judicial dialogue’ is also used to describe a process in which national judges use foreign law to identify and interrogate the presuppositions of their own system. In this vein, Choudhry provides a perceptive account of what he terms a dialogical use of foreign law, by which he means that national courts carefully scrutinise foreign law to identify similarities and differences. They can use foreign law to emphasise the particular in their own system or to stimulate change. But he never suggests that the dialogic mode actually involves judges engaging in a dialogue with one another.[footnoteRef:41] Judicial dialogue in both Choudhry’s sense and the reciprocal listening sense are better understood as variations of theoretical authority: these accounts enhance our understanding of the different ways in which judges can learn from foreign law. However, the currency attained by the term ‘dialogue’ is unfortunate because it suggests a wholly different process in which judges use their judgments not primarily for the purpose of resolving the case before them but instead for the purpose of engaging in inter-jurisdictional dialogue. Such an approach would negate the entire basis for treating foreign law as theoretically authoritative in the first place which, as the next section explains, depends on the fact that a judgment is an attempt to resolve a real-world dispute, not an abstract philosophical exegesis. [41:  Choudhry, ‘Globalization in Search of Justification: Toward a Theory of Comparative Constitutional Interpretation’ (n6). Yap refers to this as the diagnostic value of foreign law. See Po-Jen Yap, ‘Transnational Constitutionalism in the United States: Toward a Worldwide Use of Interpretive Modes of Comparative Reasoning’ (2005) 39 USF L Rev 999, 1001.] 


IV: The justification for treating foreign case law as authoritative
[bookmark: _Ref299959136]The most strident criticism of the reliance on foreign law in constitutional cases wrongly assumes that the foreign law is treated as practically authoritative, i.e. as having direct normative force within the national legal system. In Roper v Simmons, Scalia J of the US Supreme Court described the premise of the majority’s argument as being that ‘American law should conform to the laws of the rest of the world.’[footnoteRef:42] If judges treated foreign law as practically authoritative, they would have to give it real normative weight that could pull against and potentially override a normative direction democratically endorsed within their own system. This would involve the exercise of judicial power on the basis of standards that are not democratically revisable. The treatment of foreign law as theoretically authoritative is fundamentally different. It does not impose any obligation on the national court to act in accordance with the law of the foreign country. This is consistent with the extra-judicial observation of Sedley that he knows of no judge in the world who has ever decided a case differently because of persuasive authority in other jurisdictions.[footnoteRef:43] Once foreign law is being used only to help understand national law concepts, there can be no significant democratic objection to the practice.[footnoteRef:44] With this most fundamental criticism out of the way, the justification of the practice can be considered. [42:  543 US 551 (2005).]  [43:  Sedley (n15) 570.]  [44:  The arguments from democracy presuppose that normative force within the national system is being granted to the foreign law. See RP Alford, ‘In Search of a Theory for Constitutional Comparativism’ (2004) 52 UCLA L Rev 639, 710-711 and Sanford Levinson, ‘Looking Abroad When Interpreting the US Constitution; Some Reflections’ (2004) 39 Texas Int LJ 353, 363–4. For a response, see Tushnet, ‘Transnational/Domestic Constitutional Law’ (n12).] 

Justification for theoretical authority depends on relative gaps in knowledge or wisdom. Climatologists, Corkonians and classicists hold theoretical authority over most other people in their relevant area of expertise. If one comes to know as much as, or more than, the person who held theoretical authority, there is no longer any justification to treat that person as theoretically authoritative. Even if one accepts the views of the previously authoritative figure, one does so because one is persuaded by their merits rather than compelled by authority. The same sort of observation can justify national courts treating some types of foreign law as authoritative in some circumstances. A foreign court’s understanding of the meaning and appropriate application of a legal concept at the end of a case should be stronger than the national court’s understanding at the start of a case. This analysis does not of itself justify treating foreign law, more so than law review articles, as theoretically authoritative. The final step in the argument turns on the special nature of court processes for adjudication.
A judgment is written only after the judge has the benefit of hearing arguments advanced by (at least) two reasonably well-funded opponents. Each side has the opportunity to deconstruct the other side’s argument, as does the judge. Moreover, the judge (conscious that the judgment will have real world effects and is not simply a philosophical teaser) can be assumed to have taken care in coming to her judgment.[footnoteRef:45] Developing on this idea, Jackson suggests that the judgments of national courts have more weight than judgments of international tribunals, since they have binding effect and the judge lives in the country where that effect will take place.[footnoteRef:46] Taken together, these features justify theoretical authority for foreign case law in a way that does not apply to other forms of foreign law or to other non-binding sources such as law review articles. As such, the justification coheres well with the general contours of judicial practice. [45:  Flanders has made similar points in addressing the slightly different question of why judges treat cases from outside their legal system as having more persuasive authority than other non-binding sources. Flanders (n22) 71-72. Tushnet also endorses the notion that a judicial decision carries weight ‘akin to a warranty that the decision maker was fully serious in arriving at his or her normative conclusion.’ M. Tushnet, ‘When is Knowing Less Better than Knowing More? Unpacking the Controversy over Supreme Court Reference to Non-US Law’ (2006) 90 Minn L Rev 1275, 1285-6.]  [46:  Jackson, Constitutional Engagement in a Transnational Era (n22) 174-5.] 

There are, however, four significant limitations on this justification. First, the theoretical authority is temporally limited since the national court is embarking on the same process that the foreign court has already completed. Once the national judge starts to approach her own reasoned conclusion about the legal problem before her, the foreign case law loses its justified authority and has only the force of persuasion. In the same way as the theoretical authority of climatologists, Corkonians and classicists dissipates once the subject of authority gains as much knowledge, so the theoretical authority of foreign case law dissipates once the national court has equalized the knowledge base by going through the same judicial process that justified the theoretical authority of the foreign court in the first instance. The theoretical authority of foreign case law provides a starting point, guide and foil for analysis, but thereafter its force depends on its persuasiveness.
Second, and related to this, a national court should not artificially preserve the justified theoretical authority of foreign case law by refusing to engage in its own reasoning process. D v Ireland is an example of this.[footnoteRef:47] The Irish Supreme Court upheld the constitutionality of the Criminal Law (Sexual Offences) Act 2006, which criminalised a wide range of sexual activity with persons under the age of 17, but exempted from criminal sanction females under the age of 17 who engaged in vaginal intercourse, as distinct from the other criminalised forms of sexual activity. The Supreme Court did not cite any of its own case law on the Irish Constitution’s guarantee of equality, which suggested some heightened scrutiny for sex-based discriminations. Instead, the Court relied on the judgment of the US Supreme Court in Michael M v Superior Court of Sonoma County, which upheld the constitutionality of a law that made it unlawful for a male to have sexual intercourse with a female under the age of 18.[footnoteRef:48] Denham CJ, delivering the judgment of the Court, adopted the rationale of Rehnquist J to the effect that discrimination in favour of females would provide an incentive for females to report the offence, which in turn would deter males from committing the offence, which in turn would reduce the risk of teenage pregnancy, the core objective of the Act. The difficulty is that this rationale does not carry over to the Irish Act in question, given that it also criminalizes for both males and females a wide range of other sexual acts in which – the evidence suggests – teenagers tend to engage.[footnoteRef:49] In that context, the exception from criminal liability for females who engage in vaginal intercourse actually creates an incentive for young females to put themselves at risk of pregnancy rather than engage in other sexual activity for which they might be criminally liable. We can understand this in terms of the Irish Supreme Court continuing to treat the previous judgment of the US Supreme Court as theoretically authoritative after that authority should have been displaced by the Court’s own consideration of the issue. This led the Court to overlook some important differences between the two cases. A danger with the use of foreign case law is that it lends itself to over-use in this way. Because foreign law is framed in the same language of practical authority that the national court will use to decide its case, there is always the risk that the national court may treat it as practically authoritative. [47:  [2012] IESC 10. This is not a typical example of how the Irish Supreme Court treats foreign case law.]  [48:  450 US 464 (1981).]  [49:  Catherine O’Sullivan, ‘Protecting Young People from Themselves: Reforming the age of Consent Law in Ireland’ (2009) 31 Dublin University Law Journal 386.] 

Third, for the limited justification for theoretical authority to hold, the foreign court must be in a similar legal system, interpreting a similar constitutional position and addressing a similar problem. Writing extra-judicially, some judges, such as Ackermann, note the universalist character of modern constitutions;[footnoteRef:50] other judges make the more modest claim of commonality between some constitutions.[footnoteRef:51] These are taken to be preconditions for comparison. Of course, it may transpire that an initial apparent similarity is not real. This is not problematic provided the national court approaches the foreign law with care, bearing in mind that the courts’ role is not simply to resolve great social disputes over liberty, equality and fraternity, but rather to resolve those disputes according to some set of constitutional material.[footnoteRef:52] This is not to argue that only similarities between jurisdictions are relevant. As noted above, Choudhry and Jackson have both shown how courts can learn from differences as much as similarities. However, there must be a baseline of commonality before comparison is helpful. The constitutional case law of Saudi Arabia is probably not a useful comparator for a western liberal democracy seeking to understand a gender equality issue, and vice versa. [50:  Ackermann (n23) 181.]  [51:  Barak (n23), 196; Canivet (n38), 1396; L’Heureux-Dubé (n38), 23. 35 of the 43 respondents to Flanagan and Ahern’s survey indicated that a democratic form of governance was a pre-requisite for the citation of the law of another jurisdiction. Flanagan and Ahern (n8) 21.]  [52:  See M Ramsay, ‘International Materials and Domestic Rights: Reflections on Atkins and Lawrence’ (2004) 98 American Journal of International Law 69, 74.] 

Fourth, this is a justification for reciprocal judicial learning and cross-jurisdictional comparison, but not for inter-jurisdictional judicial dialogue. As discussed above, the term ‘judicial dialogue’ is generally taken to mean reciprocal judicial learning or a process of the court scrutinising its own legal material in the light of the positions adopted in foreign law. However, some academic literature and extra-judicial writing encourages judges to engage in judicial dialogue in the sense of speaking directly to foreign courts. Markesinis and Fedtke muse:

[bookmark: _Ref259877027]it is permissible to speculate as to whether, notwithstanding past practice, in the years to come foreign courts may turn more and more towards those sister courts which prove themselves to be the richest source of inspiration while at the same time openly fashioning solutions that are exportable and do not depend-and are clearly stated not to depend-on the text of one constitution alone, however famous (and old) it may be.[footnoteRef:53] [53:  Markisenis with Fedtke, Engaging with Foreign Law (n5) 48.] 


[bookmark: _Ref230005149]Some see the promotion of judicial dialogue as justification for having regard to foreign law. Slaughter argues that judges perceive themselves as engaged in a common endeavour that transcends national boundaries – this ‘creates an incentive to both lender and borrower be.’[footnoteRef:54] O’Connor offers a justification for judicial dialogue by suggesting that the US courts should cite foreign case law in order to create ‘that all-important good impression’ and enhance the ability of the US to act as a rule-of-law model for other nations.[footnoteRef:55] Similarly, Breyer has suggested that the US Supreme Court should refer to judicial decisions in emerging democracies in order to bolster those democracies.[footnoteRef:56] Although these are noble sentiments, they are inconsistent with the very basis on which foreign law can be treated as theoretically authoritative in the first instance. Paying attention to how her judgment will be received in foreign countries introduces a tension with the judge’s primary obligation to decide a case based on norms democratically endorsed in her own legal system for the benefit of the litigants and her own community. The tension may well be resolved in favour of the judge’s primary obligation (as indeed was the case in Justice O’Connor’s judgment in Roper v Simmons discussed above), but it would be far better if the tension were not introduced in the first place. The theoretical authority of country A’s case law for the judges in country B depends on that case law being an attempt to resolve a dispute in country A not an attempt to fashion a cosmopolitan value for export to country B. [54:  Slaughter, ‘A Global Community of Courts’ (n38) 198.]  [55:  SD O’Connor, ‘Remarks to the Southern Center for International Studies’ Atlanta, USA 28 October 2003, 2 at http://southerncenter.org/OConnor_transcript.pdf (visited 4 April 2013).]  [56:  Breyer (n5) 524. Slaughter explicitly links the incentive to pride in a cosmopolitan judicial outlook. Slaughter, A New World Order (n5) 75. For criticism, see Waldron, (n4) 81; Choudhry, Migration (n38) 7.] 


V: The dangers of treating foreign case law as authoritative
[bookmark: _Ref228847407]There is therefore a pro tanto justification for judges treating foreign case law as theoretically authoritative, subject to significant limits that flow from the nature of the justification itself. However, there are also two counter-arguments that tend to undermine the force of that justificatory argument. The first turns on the selection criteria to be applied when deciding which foreign case law to refer to. The import of the justification for treating foreign case law as theoretically authoritative in the first instance is that the judgments of all courts that share those desirable structural requirements are equally theoretically authoritative. If only some of those courts are referred to, what selection principle is used? The national court will probably do one of two things: reach for those foreign cases that are most easily available (presumably those available on the internet with a version in the judge’s own language, ideally from a legal system with which the judge has some familiarity) or seek out those cases that support the conclusion that the judge wishes to reach.[footnoteRef:57] Either way, there is a significant bias in the selection principle. It could be argued that if judges behave with such intellectual dishonesty, there is a general problem of judicial ethics not peculiar to the foreign law debate. However, the particular way in which foreign case law is treated as theoretically authoritative means that the concerns remain valid. Because foreign case law, on account of its theoretical authority, has some force independent of its ability to persuade (unlike other non-binding sources), a selected set of foreign case law is likely to be treated as more relevant than the intrinsic merit of the arguments contained in that case law would suggest. The manner in which it is selected therefore remains critical. [57:  This is the charge laid by Scalia J of the US Supreme Court against the majority judges in Roper v Simmons 543 US 551 (2005), namely that they do not have regard to foreign law where it is less liberal than the law in the US. See also B Sullivan, ‘Constitutional Interpretation as Interfaith Communion: the Use of Foreign Legal Materials in US Courts’ (May 2007) Newsletter International Litigation News 44; R Hirschl, ‘On the Blurred Methodological Matrix of Comparative Constitutional Law’ in Choudhry, Migration n38) 43.] 

The second counter-argument turns on the difficulty of properly understanding the laws of a foreign legal system. In this regard, Jackson has helpfully coined the phrase ‘bilegalism.’[footnoteRef:58] In order to understand the case law of a foreign legal system, it is necessary to understand both the surrounding legal context and the legal culture in which it is placed. Behind most constitutional judgments lie layers of assumptions about the constitutional text, precedent cases and attitudes to judicial deference. These are difficult enough to gauge when one has spent a professional life studying that legal context and living in that legal culture. It is far more difficult when one is an occasional visitor to a legal system. Various strategies have been suggested to counteract this problem. Law Schools could become more proficient at teaching comparative law; lawyers and judges would become more versed in the laws of foreign legal systems; academia could be called on to provide evidence as to the law in foreign countries.[footnoteRef:59] As admirable as these developments might be, they seem either impractical or excessively costly. Law students would not have to study comparative law so much as the foreign law of many other legal systems (at least 40 or 50 if the selection bias principle is not to be replicated). The knowledge base of many lawyers largely crystallizes, outside their areas of practice, at the point at which they completed formal education. There is little reason to think that this would be different in relation to the laws of other legal systems, which would remain unconsidered until the lawyer was involved in relevant litigation. To ensure accurate and properly tested evidence of foreign law would be costly both in terms of preparation and court time. The prospect of reaching a better judgment scarcely justifies the delay and expense.[footnoteRef:60] The cost implications might instead lead to the task not being done properly, reintroducing the problem of selection criteria. [58:  VC Jackson, ‘Comparative Constitutional Law: Methodologies’ in Rosenfeld and Sajó (n11) 70. Posner comments that ‘foreign decisions emerge from complex social, political, cultural, and historical backgrounds of which Supreme Court Justices, like other American judges and lawyers, are largely ignorant.’ R Posner, ‘Foreword: A Political Court’ (2005) 119 Harv L Rev 31, 86.]  [59:  Markesinis with Fedtke, Engaging with Foreign Law (n5) 114.]  [60:  Sullivan (n57).] 

The general justification for treating foreign case law as theoretically authoritative is undermined by these two counter-arguments. However, the counter-arguments are contingent. In a particular case, a judge might employ a reasonable selection principle. In a particular case, a judge might know enough of the foreign legal system properly to understand the case in question. Nevertheless, there is good reason to consider that these contingencies are likely to occur. Ultimately, the question of whether reference to foreign law is appropriate is highly context-specific. The desirability of referring to foreign law is a function of two factors: the limits of the justification for referring to foreign case law at all and the strength of the considerations militating against reference.[footnoteRef:61] These considerations will vary from case to case. The purpose of this article is not to offer a set of bright-line rules, but a number of general points may be made. [61:  It is for this reason that any lack of expertise on the part of judges is not a consideration that militates against their consideration of national law. The justification for judges to have regard to national law is so strong that it outweighs any concern that a particular judge might not have the relevant expertise on a particular area of the law.] 

[bookmark: _Ref259612296]First, most constitutions are both contingent and universalist in character. Where a foreign constitution is a contingent response to a local problem, reference to its case law is less appropriate. Where a foreign constitution commits itself to a universal ideal shared by the national constitution, reference to its case law is more appropriate. Many commentators have suggested that reference to foreign law is inappropriate in cases concerning federalism and distribution of governmental powers. Jackson argues that constitutional provisions about federalism are more likely to be the result of historic compromise.[footnoteRef:62] Kentridge has commented that ‘separation of powers’ is an international catchphrase but it means different things in different counties.[footnoteRef:63] Conversely, most agree that the more universalist human rights provisions provide a better case for comparison. This cannot be simply assumed, however, and should be verified. For example, in one sense, both the US Constitution and the ECHR protect property rights. But a prohibition on the taking of private property for public use without just compensation cannot be assumed to be the same as an entitlement to the peaceful enjoyment of possessions, subject to various exceptions. Any reliance on foreign case law must therefore take great care to ensure that like is being compared with like and/or that lessons are only being drawn from relevant differences.   [62:  Jackson, ‘Narratives of Federalism’ (n26). See also L’Heureux-Dubé, The Importance of Dialogue (n6) 38.]  [63:  S Kentridge, ‘Comparative Law in Constitutional Adjudication: The South African Experience’ (2005) 80 Tulane Law Review 245, 245.] 

Second, the most appropriate type of constitutional case for reference to foreign law is one of judicial method. The processes of constitutional litigation produce problems that are generally unanticipated in the constitutional text and best seen as technocratic lawyering issues. The two most obvious of these are questions of standing and the effects of a declaration of unconstitutionality. In this type of case, the problems of misunderstanding are lowest and it is safest to take the foreign case law at face value. There can still be latent differences, however. Federalism may affect the foreign court’s judicial review power in unanticipated ways. A textual ‘case or controversy’ provision may imply a stricter approach to standing. Limitation issues, particularly given the widespread adoption of ‘proportionality’ tests, might be thought a safe arena in which to learn from foreign case law. However, in this context, judicial attitudes of deference to elected organs of government are most important and also most difficult to identify. These attitudes are seldom discernible from the explicit comments of judges in any one case but rather can only be identified with a thorough-going knowledge not only of constitutional case law but also the unspoken norms and conventions that govern a particular legal community.[footnoteRef:64] Learning from foreign case law is at its most fraught in this context and should be avoided. [64:  See O Doyle, ‘Conventional Constitutional Law’ (2015) 38 Dublin University Law Journal (forthcoming).] 

Third, where there are genealogical connections between different constitutions, the similarity between the provisions is likely to be greater and the justification for having regard to foreign law stronger. For instance, where the judicial committee of the Privy Council interpreted the constitutions of former colonies – all drafted on similar lines – cross-comparison of the case law from the different jurisdictions was appropriate.[footnoteRef:65] The same applies where constitutions share provisions derived from the Universal Declaration of Human Rights and mediated through the ICCPR or ECHR.[footnoteRef:66] Nevertheless, over time each country’s approach may have become encrusted with different judicial attitudes, meaning that judicial learning still requires great care. [65:  I am grateful to Zhou Han-Ru for this point. ]  [66:  Kentridge (n63) 245.] 


VI: Other justified uses of foreign law
[bookmark: _Ref228359198]The claim of this article is that the central case of the use of foreign law involves judges treating foreign case law as theoretically authoritative. In general, the more the practice departs from the central case, the less justified it is likely to be. However, there are at least two other ways of using foreign law that may be justified. First, courts sometimes refer to foreign law in constitutional cases not as theoretical authority for what a provision of national law might mean but rather as direct evidence of the possible effects of a particular course of action. A good example of this is the judgment of Rehnquist CJ of the US Supreme Court in Washington v Glucksberg.[footnoteRef:67] Upholding the state’s criminal prohibition of assisted suicide, Rehnquist CJ referred to reports from the Netherlands to substantiate the concern that, despite precautionary measures, there was a tendency for a relaxation of a ban on assisted suicide to lead to pressure on vulnerable persons and less than fully voluntary euthanasia. Under this approach, the Dutch experience had no greater or lesser weight than, say, empirical evidence about how a particular practice might have fared in the court’s own jurisdiction. Many of those within the US generally sceptical about reliance on foreign law do not see this practice as problematic, perhaps because it does not involve the notion of authority.[footnoteRef:68] This practice is justified if the foreign law in question does, in fact, provide relevant evidence. [67:  521 US 702 (1987). ]  [68:  See for instance S Levinson (n44).] 

Second, a legal system may develop a constitutional rule that regard must be had to foreign law as an aid to understanding certain provisions of national law. Rules of this type tend not to distinguish between foreign case law and foreign law. What is important is the position actually adopted by foreign legal systems rather than learning from any process of judicial reasoning. For instance, as a matter of US constitutional law, the phrase ‘cruel and unusual punishment’ in the Eighth Amendment is to be interpreted with reference to the evolving standards of decency that mark the progress of a maturing society. Jackson traces the practice of having regard to foreign law to an 1859 case upholding execution by firing squad in the Utah territory.[footnoteRef:69] In Roper v Simmons, Kennedy J, delivering the judgment of the majority of the US Supreme Court, prompted much of the controversy in the US on this issue by making extensive references to foreign and international law on the legitimacy of the execution of adults for crimes committed when minors.[footnoteRef:70] Foreign law, national consensus and psychological literature were interpreted alongside one another, all leading the majority to conclude that the practice amounted to cruel and unusual punishment. The fact of being foreign law led those judges to treat that foreign law as evidence of contemporary standards of decency, rather than as theoretically authoritative in relation to the meaning of cruel and unusual punishment. The legitimacy of this approach is a doctrinal and interpretative question for specific legal systems.  [69:  Jackson, ‘Constitutional Comparisons’ (n12), citing Wilkerson v Utah 99 US 130, 134 (1879).]  [70:  543 US 551 (2005).] 


VII: Conclusion
I have argued that the central case of the judicial use of foreign law in constitutional cases involves a judge initially treating foreign case law as theoretically authoritative, having employed a reasonable selection method and where the judge has the competence to understand the foreign case law in question. The use of foreign law is justified in these circumstances, given the relative gap in wisdom between a national court at the start of its reasoning process and a foreign court that has completed its reasoning process on the same issue. However, this gap in wisdom dissipates as the national court gives its own consideration to the issues before it: ultimately, foreign case law should only persuade on its merits. This rather limited justification must, on a case-by-case basis, be weighed against the problems of selection bias and lack of judicial competence. When faced with arguments that refer to foreign law or with an issue that appears to call for analysis in those terms, a judge should try to approximate her behaviour to the central case of the practice insofar as that is possible.
The theoretical authority concept also explains and addresses the shortcomings in the scholarly debate over the use of foreign law, by bringing together the persuasive authority account and the judicial learning account. It thus remains true to the predominant judicial self-explanation of the practice while accommodating much of the external, scholarly reflection. Moreover, it does so in a way that explains precisely how foreign case law can help a judge’s reasoning but never cause a provision of national law to be overridden. This position underpins most normative argument in favour of the practice (what I identified at the outset as Bingham’s broadly sympathetic attitude) but which has always lacked a clear conceptual explanation. The theoretical authority account provides that explanation. Conceived in this way, judicial use of foreign case law in constitutional cases does not warrant the extreme criticisms advanced by Scalia. At the same time, the theoretical authority account focuses attention on what is valuable and what is dangerous about the practice. It clearly identifies how judicial dialogue, in the sense of courts using their judgments to speak to foreign courts, is different from judicial learning and undermines the justification for treating foreign law as authoritative. In sum, a debate conducted in terms of the theoretical authority account has the greatest capacity to structure judicial participation in, as well as academic reflection on, a practice that has real value but real dangers.
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