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THE PRESENT STATE OF THE LAW,
T &

GENTLEMEN,—I beg leave to submit to you the following report
upon the question proposed to me for investigation ; namely, ¢ The
Present State of the Law and Practice in Ireland with respect to
Wills, with a view to have all wills proved and registered at the
domicile of the deceased, and to have the jurisdiction with respect
to legacies, devises, the administration of assets, and the validity or
wills consolidated and vested in the same Court.”

Following the course naturally suggested by the question itself, I
propose to pownt out the present state of the law and its prac-
tical working in this country, upon the following points :—

1. The proof of wills.

2. The registry of wills.

3. The custody of wills.

4. The decision of questions respecting the validity of wills.

5. The decision of questions arising upon the construction ot
wills.

6. The administration of assets.

I propose to notice, as I proceed, the defects in the present sys-
tem, under each of the foregoing heads.

And in the last place, I propose to suggest such alterationsin the
law as appear to me necessary in order to remove those defects,
and introduce a better system.

CHAPTER I

ON THE PRESENT STATE OF THE LAW AND PRACTICE IN IRELAND WITH
RESPECT TO WILLS AND THE ADMINISTRATION OF ASSETS.

Section 1.—The proof of wills.

‘With respect to the proof of wills, our law makes a great distine-
tion between a will disposing of personal property, and one dis-
posing of real property,*—a distinction not very intelligible to the

* Real property includes lands held in fee-simple or 1 fee-tail, or for lives. Per-
sonal property includes leases for yeams, all moveable property, goods and chattels,
money, stock, shares 1 public companies, &e.
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public, who do not see any good reason why a will which disposes
of land held by a lease for 10,000 years, should be treated dif
ferently irom a will disposing of land held in fee-simple; such,
however, 13 the law, and it is absolutely necessary clearly to explain
this distinction at the very outset, in order to render the subject
intelligible to the general reader. A will disposing of personal pro-
perty must be proved; a will disposing of real property need not be
proved; and if; as is generally the case, the same will dispose of per-
sonal and of real property, it must be proved in order to give a title
to the personal property ; but the proving of the will does not at all
establish its validity as to the real property included in it, or confer
title on those to whom the real property is devised; so that
although our law now requires the very same formalities to be
observed in the execution of wills of personal and of real estate,
and althongh the question as to the sanity and disposing mind of the
testator is one and indivisible, yet it may so happen that a will
shall be established to be a good will so far as 1t disposes of per-
sonal estate, and yet the same will shall be declared invahd and of
none effect in respect of the real estate; the consequence of which
is, that the legatees who are left the personal estate obtain their
legacies, while those to whom the real estates are devised are dis-
appointed, and the testator’s heir at law takes the real estate. The
two classes of wills are adjudicated nupon by tribunals wholly dif-
ferent, and under systems of law wholly dufferent ; the Ecclesiastical
Courts alone taking cogmzance of wills of personal estate, and the
ordinary tribunals of the country taking cognizance of the devises
of real estate. Into the reasons which origmally existed for such a
distinction, it would be a needless digression now to enter; we
shall hereafter see that there are now no valid reasons for perpetu-
ating it. Bearing in mind, then, that through the rest of this sec-
tion I am speaking only of wills of personal estate, let us see what
the law is with respect to their proof.

The proof of the will, then, must be made in an Eecclesiastical
Court, which grants probate of it. The first question for the execu-
tor, or other person seeking probate, is, ‘‘In what Ecclesiastical
Court ought I to prove the will?” There is an Ecclesiastical Court
attached to the diocese of every bishopric in Ireland, besides one
or two courts which have a peculiar local jurisdictzon. Suppose
the testator has always resided in Cork, and died there, and
his executor also resides there, he will probably bring the will to a
proctor, ¢. ¢. an ecclesiastical attorney, residing and practising in
Cork, and tell him to take out probate for him. The will 1s then
deposited m the Ecclesiastical Court of Cork; affidavit is made of
its due execution; an affidavit 1 made by the executor of the value
of the effects of the testator, in order to ascertain the stamp duty
payable on the probate ; and if the will 15 regular upon the face of
it, probate is granted, which consists of a copy of the will, certified
under the seal of the court, and a statement that the executor has
duly proved the same The amount of stamp duty is regulated by
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the value of the property sworn to, not mcluding therem the real
estate. The full stamp duty must be paid on the entire value before
the probate can jssue; and 1f in any subsequent legal proceedings
the stamp on the probate appears to be too small, 1t cannot be
recerved in evidence, and the executor must fail i the proceed-
ings The expenses, then, of taking out the probate are composed of
the stamp duty, the payment of the fees of the court, and the costs
of the proctor. It may, however, turn out that all this proceeding
has been worthless, and that the probate so obtamned 1s void; for 1t
is a rule of law, that if the testator had goods to the value of £5,
called bona notabilic, in any other diocese out of Cork where he
died, the diocesan court had no jurisdiction to grant the probate,
and probate should have been obtained in the Prerogative Court,
i.e. the Court of the Archbishop of Armagh  For nstance, if the
testator had a stmple contract debt due to lum by a party residing
m Dubhn, or if he had a judgment on record recovered in the
courts at Dublm, neither of which facts the executor might have
been acquainted with when he apphed for probate, the effect would
be that the diocesan probate would be void, and a prerogative pro-
bate should be obtained m order to give the executor a vahd title.
I have seen an executor who brought an action to recover a clear
debt due to the testator, and swng on a diocesan probate, non-
suited by the production of an attested copy of a judgment
obtained by the testator against some third party, though it did not
appear that anything was due, or could be recovered on foot of 1t For
safety, therefore, in all cases where the assets are considerable, or
where there 15 a chance of the existence of bona notabilia elsewhere,
a prerogative probate 1s taken out; the course to obtamn 1t 1s the
same as that already pointed out ; the will 1s transmitted to Dublin
to a proctor, and the probate 1s obtained there. The amount of
stamp duty 1s the same, but the expense of a prerogative probate is
somewhat higher than that of a diocesan probate. When this has
been done, the title of the executor to the personal estate is com-
plete ; he has the absolute power of disposing of 1t; 1t all vests in
him, and no legatee can take except by his assent.

Section 2.—Defects w the present low and practice with respect to
the proof of walls.

The defects and mconveniences arising from the state of the law
above detailed are obvious, and can be readily enumerated; and the
actual injury and loss produced thereby is considerable.

The multipheity of separate and mdependent courts, each exer-
cising a distinet jurisdiction,

The fact that 1t is uncertain whether a local court has jurisdiction
to grant the probate, and the liability to loss 1 consequence of a
mstake in that respect.

The fact that all these courts are governed, and justice admi-
nistered there upon prmeiples different from those which regulate
the ordinary tribunals of the country; and that thevelore a separate
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and distinct class of practitioners, proctors, and advocates, is
requrred.

The necessity of paying the stamp duty upon the full amount of
the property, as a condition precedent to obtaining probate, and fre-
quently before funds are received applicable to that purpose.

The result is, that 1n a vast number of cases the will is never
proved at all. The wills of small farmers and persons 1 that rank
of hfe, whose personal property amounts to £100 or £200, are
rarely proved; as every lawyer and attorney knows by experience of
the multitude of such cases, where htigation 1s caused by the will
remaining unproved The family agree, after the death, to act upon
the will, and avoid the expense of proving 1t, and the payment of
stamp duty; the consequence is, that there 1s no person legally
entitled to the ownership of any part of the property, and therefore
if any member of the famly becomes disposed to act unjustly, and
to deprive the others of their fair portion, there 1s no redress what-
ever for such parties at law; and when they do not seek to right
themselves by the strong hand, the clergyman or the agent of the
estate is made the judge to decide upon the rights of the parties; and
many times the office of the agent 1s a guasi Court of Chancery, to
decide upon the division of the land amongst the members of the
famly under the unproven will The litigation also created 1n
respect of the debts due by the testator 1s very considerable.
Where there 1s no will proved, any person intermneddling with, or in
possession of any part of the goods or pioperty of the testator, 1s
hable to be sued as “an executor m his own wrong,” by auy credi-
tor of the testator; and our Civil Bill Courts every day furmsh
examples of multitudes of such actions, where on the one hand the
creditor 15 hiable to be defeated by not knowing where he ought
to look for payment of his debt; and on the other hand, a person
innocently intervening m the management of the property may be
held hable to pay demands which he did not anticipate, and which,
though legally, he is not justly answerable for

The revenue itself, for whose benefit the regnlations as to the
payment of duty were made, suffers very much by the number of
small wills thus left unproven. The Stamp Acts indeed impose a
penalty of £100, and £10 per cent. on the amount of the stamp
duty payable, upon any persens taking possession of or adminster-
ing any personal estatc and effects without obtaimng probate. This
provision has, however, in piactice, been found to be mnsufficient to
prevent the state of things I have pointed out; and I have never
hlea,rd of any proceedings taken to recover a penalty under this
clansc.

Section 8.—Te registry of wills.

| Under our Registry Acts in this country, wills affecting land are
capable of being registered like other instruments which purport to
convey land; and the penalty for not registermg 1s, that a subse-
quent purchaser, claiming under a duly registered instrument, will

-
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obtain piiority over those claiming under the unregistered one.
There 15 nothing, however, to compel parties to register wills; 1t 1s
optional with them to do so or not; subject, of comse, to the Liability
of being postponed, or set aside, m favour of a subsequent regis-
tered instrument. There 1s no provision for the registration of wills
relating to personal estate. Registration 1s effected by the lodgment
of a memorial or short description of the will mentionmng the lands
affected by 1t, which memonal 1s accompanied by an aflidavit of the
execution of the will by one of the witnesses

Under the provisions of the 13th and 14th Vie. c¢. 72, the new
Registration Act, the registration of wills 1s to be effected by
depositing the original will, or, 1f 1t be proved in an Ecclesiastical
Court, by depositing a memorial or an office copy of the will. Ths
act has not as yet come mto operation, the maps requred by 1t not
having been as yet completed, but I believe they are m course of
Preparation.

Section 4.—Defects in the present law with respect to the registry of
wills.

Assuming, as I do, the expediency of a register of all acts relating
to land, there is no doubt that it 15 a very mcomplete system to
leave 1t optional whether wills are to be registered or not. The same
reasons which have convinced those who have considered the sub-
ject of the necessity of a land register, lead to the conclusion that
wills should be subject to the same regulations 1 this respect as
deeds. There is seldom a title to land which does not 1 part depend
upon a will, and a person searchng against land should be able to
find the estates, mterests, and mcumbrances created by wlls, as
readily as those created by deeds.

It would lead me too far from the present subject to discuss here
the principles on which a land register should be based. I shall
advert to them when I proceed to suggest alterations i our pre-
sent system, For the present,1t 1s sufhcient to observe that all the
objections urged aganst the system of registering deeds hitherto
adopted apply to wills, m addition to those I have already
adverted to.

Section 5.—The custody of wills.

I have already mentioned that when a will is proved in the Eccle-
stastical Court, the original 1s deposited there, and remains there; a
copy only beimg issued, under the seal of the court, to the person
who proves 1t.

If a will 1s not proved, the original remains in the custody of the
party acting under 1t, the deposit of the original not having been
heretofore required m registering a wall.

Section 8.— Defects wn the law relating to the custody of wills.

The existence of a great number of places where wills are and
may be deposited, and the consequent uncertainty if you deswre to,

-~
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search, are obvious defects in the present system. Complaints, too,
have been made, and with justice, that wills are not kept with that
care which the importance of such documents requires. Many of
those courts have no proper place, and no smtable arrangements for
the custody and classification of wills ; and wills have in consequence
been frequently lost or destroyed. When a will which has been
proved is required at a trial at law or in equuity relating to lands,
as the probate copy is not recogmzed there, it 1s necessary to bring
to the trial an officer of the Ecclesiastical Court, with the will; a
course which is attended with great expense and inconvenience.

The originals of wills relating to real estate, and which have not
been proved, are left at the disposal of those who happen to have
them, and there is no provision made for their safe custody.

Section 7.—The decision of questions respecting the validity of wills.

These questions are decided in a manner entirely different as
respects personal and real estate; the former bemng decided by the
Ecclesiastical Courts ; the latter by the ordmary tribunals. In the
great majority of cases where probate is appled for, if the will be
formal on the face of 1t, and appear to have been executed and
attested as required by law, probate issues as a matter of course, if
no opposition 1s given. Where a contest arises, the parties interested
may come in and lodge a caveat against the grant of probate; the
vahdity of the will 1s then called mto question, and put nto a tramn
of mvestigation in the Ecclesiastical Court. The parties state their
case in their pleadings, 7.e. in written documents, filed in the court;
witnesses are exammed by written interrogatories in support of the
allegations m those pleadings, and the case 1s adjudicated on by the
Judge of the Ecclesiastical Court. If the parties are dissatisfied with
lns decision, they can bring the case before a Court of Delegates, an
appellate tribunal composed of some judges and other learned per-
sons, named for each occasion; and 1f that decision be unsatisfactory,
a petition may be presented to the Lord Chancellor, who may, if
he thinks it right so to do, grant a Commission of Review, sendmng
the case for adjudication to another Court of Delegates named by
lum for the purpose. These proceedings are very tedious and very
expensive.

On the other hand, questions relating to the execution of wills of
land are determined by the ordinary tribunals; the heir at law,
who alleges the will to be invalid, brings an ejectment for the
recovery of the estate; and the question of the due execution of the
will is tried by a jury. If the question is brought into a court of
equity, the Lord Chancellor generally directs an issue as to the
validity of the will to be tried before a jury,—a tribunal in my
opmion the best suited for determining disputed facts, and for pro-
nouncing upon the competency or sanity of a testator, or the con-
duct of those who have set up the will or who dispute it.



Section 8.—Defects in the present mode of deciding questions respect-
sny the validity of wills.

It is obviously absurd and inconsistent to have in the same
country two different modes of deciding the same question, with
respect to the very same instrument ; the incongruity follows, that
a will is often established as to personal property, and annulled as
to real property, and vicé versd. The validity of all wills should be
determined by the same tribunal, according to the same principles
and mode of procedure, and the mode of bringing the question to
trial should be rendered less expensive and more expeditions.

Section 9.—The decision of questions arising upon the construction of
wills.

Of all the departments of our jurisprudence, this, in my opinion,
is the one least open to cavil or censure. The questions that arise
upon the construction of wills are adjudicated upon by the judges
of our courts of equity and law, and with them the Ecclesiastical
Courts do mot nterfere. The principles upon which wills are
expounded and construed by them are, with a very few exceptions,
based upon the soundest principles ; their professed aim 1s to arrive
at the intention of the testator, and to give effect to that without
regard to form or technicality. Every one who has had experience
in the matter can testify how difficult 1t often 1s to discover the
intention of the testator; and we can frequently predicate with cer-
tainty that he did not know his own mntentions, or express how they
were to be carried out in cerlain events, the happening of which he
probably did not antietpate. The problem, therefore, of discover-
ing the imntention is often a difficult one to solve; but in order to
arrive at 1t, our courts have laid down certain general rules, which
are the resnlt of the collective wisdom of the great lawyers of all
ages, and which serve as a key to the interpretation of these instru-
ments  The result 1s, that 1f the intentions of the testator are com-~
munijcated to a lawyer, a knowledge of those rules will enable him
to carry the intention into effect with accuracy and certamnty ; while
if a testator chooses to make his own will, and expresses him-
self mm plain language, intelligible to ordinary men, his intentions
will seldom be defeated. The great danger 1s, where a will 15 made
by a person knowing a httle law and famihiar with technical terms;
for when technical terms are used, they must be taken in their pro-
per sense; and thus the intentions of many testators are disap-
pointed, and a great deal of htigation created. I trust that no
attempt will be made to alter this branch of our law, or to transfer
to less competent tribunals the adjudication of questions arsing
upon the construction of wills. The effect of such a change inevita-
bly would be to mtroduce confusion and uncertainty into that which
1s now defined and settled.

I notice no defects m this department, because I believe there are
none, except those which apply to our system generally; namely,
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that the administration of justice is clogged with burdensome taxes
and restrictions, which render it oppressively expensive to the
switor. If these obstacles to the attamnment of justice were removed,
there could be no complaint as to the mode of decading questions
upon the construction of wills. )

Section 10.—The administration of assets.

Under this head comes the disposition of the estate of those who
die wathout a will, a branch of the subject we have not yet adverted
to. It comprehends, however, also, the management of the estates
of testators, the payment of debts and legacies, the taking of the
accounts of executors and admimistrators, and the ultumate distri-
bution of the property amongst those entitled to it, according to
those rules of construction mentioned m the preceding section.
This 18 a very extensive subject, and 1t will be necessary briefly to
advert to the piresent state of the law respectingit.

Any creditor of a testator, or mtestate, may proceed by action at
law for the recovery of hus debt against the executor or other per-
sonal representative of his debtor; and in that action the question
whether the representative has recerved funds apphicable to the pay-
ment of that debt, will be tried i the ordmary way before a judge
and yury A legatee 1s, however, placed m a different position; he
cannot mamtain any action at law for his legacy, unless the repre-
sentative has actually settled an account with him, and promised to
pay 1t. He must wnstitute proceedings m Chancery for the recovery
of his legacy, and the account of the payments and receipts of the
executor will be taken there. A person entitled to a share of the
assets of an 1ntestate stands on the same footing 1n this respect as a
legatee. The only exception to this 1s the class of cases provided for
by the Cival Ball Acts; namely, where the amount of the assets
does not exceed £200, or where thelegacy does not exceed £20, In
these cases, proceedings may be taken before the Assistant Barrister
for the recovery of a legacy, or a distributive share of the assets. A
proceeding 1 Chancery for the purpose 1s now commenced by pre-
senting a short petition, on which an order 1s at once made, with-
out notice to the executor, 1f 1t appears that the sum sought to be
recovered has been previously demanded from him; the account 1s
then taken before one of the Masters, and an order made for pay-
ment 1if the legatee establishes his case

Section 11.—Defects wn the law respecting the administration of assets.

Most of the remarks which I made under the last head seem to
me to be applicable to this part of the subject; the law connected
with the administration of assets 1s well settled and defined, and the
accounts are now taken i the Court of Chancery as cheaply and
expeditiously as 1s consistent with the continuance of a system of
taxes imposed upon every step taken in the Court; and until these
are removed, the real grievance will be left untouched. Those
whose idea of a Chancery suit suggests a course of hitigation con-
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tinued for a century, and never concluded, would be surprised to
Iearn that with us a Chancery st 1s often disposed of 1n one or two
months; a petition 1s presented, an order 15 made on it in the
course of a week ; 1n a month after, the parties are at issue 1 the
Master’s Office ; and 1 ordinary administration cases, two or three
meetings 1n the office suffice to dispose of the case, and to enable
the Master to make a final order; and all this 1s done with as hittle
expense as the system of taxation renders possible. No real im-
provement would, 1n my opmion, be effected by crealing new local
t1ibunals for such cases; or by transferring this branch of law to the
Jjurisdiction of the Civil Ball Courts. The cases brought before them,
under the provision I have referred to, are, as far as my experience
goes, very few. The tribunal 1s not one swited for the mvestigation
of accounts; they cannot m the hurry of a sessions recerve that
careful and minute attention which they require ; and masmuch as a
case of the kind could not be disposed of at one session, m conse-
quence of the necessity of permitting each party to reply to the
case of the other when 1t 1s put forward, and to produce vouchers
and evidence, the delay that would necessanly occur in the
adjournment from one session to another would be productive of
great mconvenicnce to the suitors.

In the case of a person dyimg without a will, the right to administer
belongs to the nearest of kin; and when they refuse, a creditor or
other person haviug an interest may obtain letters of administration.
The grant of these belongs, hike the grant of probate, exclusively
to the Ecclesiastical Courts, and there all questions as to the person
entitled to admimstration must be adjudicated upon ; although when
the grant is made, the admmstrator is lhable to be called to
account before the ordmary tribunals, and to be compelled to make
a fair distnbution of the assets. There seems to be no well-
grounded reason for the distinction between the nght of a creditor
and a legatee to maintain an action agamnst the executor; but this
subject will more properly come under our notice hereafter, and
indeed 1t 1nvolves very much the question as to the necessity for
the distinetion whach exists between Courts of Law and Equity.

CHAPTER II.

I now proceed to suggest the alterations in the present law which
appear to me to be expedient, m order to remove the defects and
remedy the evils which I have pointed out.

Section 1.—T'ke proof of walls.

That the distinction between wills of real and personal property
should be abolished, and that all wills should be proved m the same
manner.
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The reasons that existed for making a distinction between
wills of veal and personal property have long smece disappeared,
and accordingly we find that the tendency of modern legislation
has been to assimilate them. By the late Wills Aect, 1 Victoria,
¢ 26, they are now required to be executed and attested in
the same manner. It was felt to be an anomaly, that the same
instrument should be suffered to dispose of all a man’s personal
property; and yet,in consequence of the law requiring a different kind
of attestation, should be moperative as to the real estate, which it
professed to dispose of. This anomaly was accordingly abolished;
but surely 1t 1s a greater anomaly that the same 1mstrument should,
as to the two subject matters contained in it, be adjudicated upon
in a different manner, and by tribunals wholly different, and, may
be upheld by one, and invalidated by the other.

Assuming, then, that every will 15, as to all its parts, to be adju-
dicated upon by a smgle tribunal, the question next arises, To
what tribunal should the proving of wills be entrusted ?

I suggest, then, that probate of wills should be obtained from
our ordmary courts of law

This involves the abolition of the functions of Eecclesiastical
Courts as Courts of Probate and Admimstration. It 1s necessary
etther that all wills should be referied to that tribunal, or that
their jurisdiction in respect of wills should be altogether abolished.
I have already said something of the nature of these courts, and of
the mconvemence which results from thewr number, and from the
form of their procedure, and the great expense attending htigation
there The system there pursued, of proving a case by wrtten
depositions, has now been justly condemned as a most imperfect
mode of arriving at truth; and if those courts were to be at all
maintained, a sweeping alteration should be made 1n their machmery
and mode of admimstermg justice, m order to assimilate them to our
common-law tribunals  This it would be dafficult and expensive to
accomphish, and 1f 1t were done, it would naturally be asked, why
have a separate and independent set of tribunals for adjudicating
upon wills, why not make use of the machinery already n opera-
tion in our Courts of Common Law, and apply to the solution of
questions about wills the same tests that are applied to determine
questions as grave.

The next inquiry is, how is the machinery of the Law Courts to
be applied to the proving of wills? With respect to far the greater
number of wills, no conflict arises, no question is raised as to their
due execution and as to the freedom and competency of the testa-
tor; the proof of uncontested wills ought to be rendered cheap,
simple, and expeditious I have consdered the matter carefully,
and I do not think 1t necessary or expedient to establish local
courts for the proof of wills, and for the determimation of questions
relating to thewr validity or their construction. I propose that
officers should be appomted by our Courts of Law 1n all the princi-
pal towns in Ireland, whose duties should be merely mimisteral,
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hike the Commissioners for taking affidavits, and for taking the
acknowledgments of married women; they should be Probate and
Admnistration Commissioners. Any person desiring to prove a
will, should bring m and deposit the original will with this officer;
should procure affidavits from the attesting witnesses of its due
execution, and of the samity of the testator, and lodge these also.
He should then sign a petation to the Court, praying that probate
may be granted  Forms of these petitions should be printed and
kept for sale, and they should be in the following form :—

To the Judges of the Court of

The Petition of
sheweth that X. Y. died on the day of
having previously, on the day of duly
made hus last wnll, wherein he appointed your petitroner executor, and
your petrtioner 1s willing to act in the execution thereof, and prays that
probate thereof may be granted to your petitwoner, §c.

Forms of a like kind should be adapted to meet the various cases
of one or both executors renouncing ; and if the party be not execu-
tor, he should state 1 his petition how he is entitled to mtervene in
the administration of the estate, whether as next of kin, creditor,
or otherwise.

If 1t be a case of intestacy, the form should be varied accord-
ingly.

Ity should be the duty of this officer to transmit the papers to
Dublin, where they should be subnutted to one of the Judges in
chamber; and 1f he, on reading them, sees that all is regular on the
face of the documents, he should make a fiat that probate be
granted in common form. The probate should consist, as now, of a
copy of the will, and the order of the judge that probate be granted.
This should be transmitted to the commissioner, and by him handed
to the party, at the same time requiring him to execute a bond with
securities for the due admimstration of the estate, if the judge
thinks 1t a fit case, and directs it to be done. DBut this would pro-
bably not be required, except in cases of intestacy, because, in the
absence of any evidence to the contrary, it should be presumed
that a person named as executor would duly manage the estate.
At the same time, I would give a power to any person interested in
the estate, at any time to make a motion on notice entitled, “in
the matter of the estate of A. B. deceased,” that the executor be
requred to find due security, this application to be at the peril of
costs. The grant of this probate, or adwnimstration, should be
held to have the effect of at once clothing the person to whom it
was granied, with all the legal rights of an executor or adminis-
trator; at the same time 1t should be open to any person to apply
by motion to the Court, to vary, recal, or cancel that probate,
and put the question as to the vahdity of the will in a course of
investigation; aud the mode of mvestigation should be discre-
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tionary with the Court, either to decide the question themselves or
to send it to a jury, if any jury question arise. This probate
should in all mcidental proceedings be received as conclusive evi-
dence of the title of the party in whose favour it was granted, and
should be only questioned by a specific proceeding taken for that
purpose.*

In cases of intestacy, a course somewhat different should be pur-
sued; it would be there requisite that before admimstration was
granted, notice should be given to the next of km; and that until
such notice was given, no final grant of admimstration should be
made, although when requued, an ad interin admimstrator should
be appomted to preserve the property.

I would requre, therefore, from the person seeking administra-
tion, a statement in his petition of who were the next of kin;
and notice of the application should, as far as practicable, be given
to them by newspuper advertisement, or through the post. If no
other claimant appeared, then the grant should be made within a
Limited time, say fourteen days; subject, like the grant of probate,
to be recalled, cancelled, or varied, on any application made for
that purpose. T do not propose to make any change m the laws
now 1n force with respect to the rights and habihities of executors
and admimstrators; thus 1s but a change in the form of procedure
requited to be taken, in order to clothe a party with the representa-
tive character.

Great mjustice 1s at present commutted by the suppression and
spoliation of testamentary papers ; and there is no summary mode of
dealing with these cases. I would propose that it should be in the
power of any paity alleging that another has a testamentary paper,
upon making an affidavit to obtain from the Commissioner a sum-
mons, calling on him to answer the affidavit, and upon his doing so,
and upon both being subnntted to the judge, that he should have
power to make a summayry order to bring in the document, or such
other order as he thought fit; and that these orders should, when
necessary, be entrusted for theiwr enforcement to the ordinary ma-
gistracy and police of the district.

It 15 an essential part of this plan that the grant should be
unfettered with the payment of stamp duty as a condition precedent ;
but I would enable the Stamp Commissioners to obtam from a judge
a summary order that the paity should account and pay the tax,
and also give them the same power to require security from the
representative as 1s given to individuals. It should only be obliga-
tory on the representative to pay the duty out of the property
actually realized; and I thank it would be prudent that the Stamp
Office should authorize their distributors, from time to time, to
recerve any sums offered to be lodged on account of probate duties,

* Probates granted m England should be available for Ireland and vice versd, upon
bemng wsed at the Stamp Office, where any additional duty which mght be payable
in zespect of the property not before mcluded could be paid.
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and that the parties should have credit for such payments when
they furmshed their final accounts.

Section 2 —The regustry of walls.

This 18 & question which it 1s unnecessary for me to enter upon
at large  Walls affecting land should be made subject to the same
regulations with respcet to registry as deeds. A register based
upon a map 18 1 my opinon the best mode of registering; and I
would suggest that all wills should be registered centrally and
locally: at the Central Registry Office in Dublin, m the same man-
ner as the istruments affecting land: that they should be also
locally registered 1 each poor-law umon wherve lands lie comprised
in them; 1t would be necessary, m order to make this registry
accurate, to require a statement from the person proving the will,
of the names, &c. of the lands which the testator purported to
devise ; otherwise, where a party disposed of Ius estate by general
words, 1t would be impossible accurately to register it. It should
be also registered at the domicile of the deceased. The system of
a local and central register would be found to work well, I con-
cerve ; each would act as a check upon the other. The Clerk of the
Poor Law Guardians might be appomnted the registrar of each Union.
A safe place of deposit should be provided, and 1t should be his
duty to deposit the copies there, and to keep the books and indexes,
and make the necessary searches. It should be the duty of the
Commussioner, when probate was granted, to register the will by
transmitting a copy of the probate to the clerk of the umon
which the lands lay; and anotber to the clerk of the union m which
the domicile of the deceased was situate; and the officer of the
Law Courts m Dublin should do the same to the Central Regis-
try there.

Section 8.—The deposit of walls.

I would propose that all origmal wills be deposited in a central
office 1n Dublm, properly constructed for that purpose, and there
kept and chronologically arranged, with indexes. An office-copy of
any will deposited there should be received in every court as evi-
dence, without the production of the original; except i any pro-
ceeding taken directly for the purpose of questiomng the will. At
present, great inconvenience is felt by reason of the necessity which
exists of brmging down an officer of the Prerogative Court, with the
original will m s custody, whenever a will disposing of real
estate is required to be given in evidence, even for any collateral
purpose ; a proceedmg entirely useless, and entalling great expense
on the sutor.

Section 4.—ZThe decision of questions respecting the wvabhdity of
wills.

I have already expressed my opinion that such questions should
be disposed of by the ordinary tribunals of the country. It would
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be necessary for this purpose to alter and enlarge the jurisdiction
of the law courts. At present, proceedings there must be com-
menced by a writ framed m one of the usual forms of action;
none of which, of course, would be applicable to cases of wills.
I have already suggested how wills should be proved there. I
would propose that any party propounding a will should be at
liberty to issue a summons to be served on the parties interested,
calling on them to show cause why the will should not be admitted
to proof; and m hike manner to any. party disputing a will, to issue
a summons to show cause why the probate should not be recalled,
and the will cancelled and declared void; and let such proceedings
be had thereon, as the Judges, by general rules to be made by
them, may direct. I would not disturb the jumsdiction which
the courts of equity at present exercise, in entertaining questions
and directing issues respecting wills; but would extend that power
to all wills, instead of being confined, as now, to wills of real
estate. It is obvious that such a jurisdiction would be required, as
questions respecting the validity of wills armse incidentally in the
course of other proceedings. The Court of Delegates would of
course cease, so far as wills are concerned, and the same right of
appeal would exist i wills as 1 other cases.

It might, perhaps, be considered by some simpler to constitute
a new court of probate and admimstration than to alter our com-
mon law courts, or to engraft this jurisdiction upon them. This
would be matter for consideration. I would prefer the course I
have suggested ; but the distingmishing features of any reform should
be, the assimilation of the mode of proving all wills, and the intro-
duction of the simple process which I have suggested, whether that
be done under the control of one judge, or of all our law courts.

Section 5.—The decision of questions arising on the construction of
wills.

I have already given my opinion that it would be unwise to en-
trust these to any other tribunals than those which at present have
cognizance of them.

It is impossibile to disguise from oneself the probability of a
fusion of our Courts of Law and Equity taking place at no very dis-
tant pertod ; and if that be done, the adjudication of these questions
will take place in all our superior courts alike; but at present I
think it must be left to the Court of Chancery, taking care to
cheapen and simplhfy 1ts proceedings.

Section 6.—The administration of assets.

For the reasons I have already given, I do not propose to create
new local tribunals for the adminustration of assets, or to enlarge
the jursdiction of the Civil Bill Courts in this respect.

The question, as proposed, suggests the expediency of proving
and registering wills at the domicile of the deceased ; and of consoli-
dating and vesting in the same tribunal the jurisdiction with respect
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to legacies, devises, the administration of assets, and the validity of
wills. The suggestions which I have made will show that I pro-
pose to have wills proved in effect, and registered at the domicile of
the deceased ; but upon the best consideration which I have been
able to give the matter, and divesting my mind altogether jof any
prejudice 1n favour of our superior courts, I cannot arrive at the
conclusion that it would be a wise or an expedient thing to have
those questions decided at the domicile of the deceased; although
I think the jurisdiction ought to be consohdated. I distingwish
between acts merely ministerial, such as the granting of probate in
unopposed cases, and the registering of wills, and such acts as involve
an adjudication upon confhcting rights and the decision of comph-
cated questions of law and fact. The former should be done at the
domucile ; they are formal, and the machmery requsite for carrying
them out is sumple and mexpensive. The latter, if they are to be
locally adjudicated upon, will require very different functionaries
and very expensive machinery; and I therefore do not think it
safe and expedient to propose to have these questions determined in
the locality. I have shewn how, (without the necessity of creating
new tribunals, but merely by the appontment of officers, whose
daties would not be very onerous, and who would be remune-
rated by a small fee paid on each case,) wills may m effect be
proved and registered at the domucile of the deceased, without
rendering it necessary for the person seeking the probate to leave
his home, or even to mcur any expense of employing professional
persons, except where the will was contested. This would be car-
ried out by the adoption of the means I have suggested, without
expense, and with no greater delay than a communication by post
with Dublin would entail. If any more than this is sought to be
done; if every case, whether 1t be a litigated case or not, is to be
disposed of and adjudicated upon at the domicile of the deceased;
and if the various questions as to the construction of wills are also
to _be adjudicated upon there ; then such officers as I have suggest-
ed would not be competent to discharge these functions; and
either those questions should be adjudicated upon by the Assistant
Barrister of each county, or new tribunals should be created. If
local tribunals are to be established for the decision of questions of
such importance, they should be presided over by men of the
highest legal character and attainments; they should also be con-
tinuous in their sitting, and this would involve an enormous amount
of expense, which I think would not be attended with any advan-
tage at all correspondmg. I would not, therefore, venture to recom-
mend the establishment of a number of new local permanent courts
for this purpose. Wath respect to the other alternative, of engraft-
ing this jurisdiction upon the Civil Bill Courts, I have already
observed that the sittings of courts for the disposing of such ques-
tions should be continuous and ummntermtting; and therefore the
Civil Bill Courts could not embrace this jurisdiction unless their
constitution was entirely altered, and them judges made local func-
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tionaries, and the courts always open. If this were done, it would
be in effect the creation of new local courts, which proposal I have
already discussed.

I do, however, think that if the suggestions I have made, or
similar ones, were acted upon, no inconvenience would be felt from
the necessity of resorting to a superior court in htigated cases;
issues could be sent for sral at the Civil Bill Courts, or at the
Assizes, as might appear expedient ; and m tlis way the question
would, in effect, be decided near home, without the necessity of
constituting new tribunals, and thus introducing confusion and
uncertamty 1nto the administration of the law.

CHAPTER IIL

CONCLUDING OBSERVATIONS.

I have now given an outline of the reform which I would venture
to recommend, and which, I believe, may be fairly called for.
Some will doubtless think I have gone too far, and that the
changes I suggest are too sweeping, while others will think I have
not been a thorough reformer. My aim has been to make no unne-
cessary change in the principles of our law, but in every possible
way to simplify forms of procedure, and dimimsh the expense to the
suitors. I cannot agree to the doctrine which I have heard put
forward, that law should be made dear, in order to deter persons
from going to law, and to render i1t a scourge to those who are
defeated.

I decrdedly advocate cheap law. T hold that when men abandon
the power of righting themselves, as they do in the social state, it
is the duty of government to provide proper and adequate tribu-
nals for the decision of rights and the redress of wrongs  Such tr-
bunals should be provided and maintained at the public expense.
A man who is unfortunately obliged to be a smtor, should not, in
addition to that misfortune, be onerated with the payment of any
part of the expense of mamtaining those tribunals whose existence
is necessary for public peace and order; he should be wvisited with
no expenses save those which he 1s obliged to incur in ‘procuring
professional persons to conduct his case, or in securing the attend-
ance of witnesses. These are expenses which the unsuccessful party
ought to be obliged to pay ; but the payment by the smtor of the
salaries of the judges or officers of the court is vicious n principle,
and unjust and oppressive in practice; and while the soundness of
this principle 1s apparent to any one who considers the subject, and
indeed 1s now generally admitted, what shall we say of our legs-
lature, which in the last session of Parliament, in the new Civil
Bill Act,—an act ostensibly intended to benefit suitors, and espe-
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clally poor suitors,—for the first time imposed stamps on Civil Bill
proceedings, avowedly to defray the salaries of the Assistant Bar-
risters; and now every suitor i those Courts, as a condition of his
obtaming justice, must pay his 2s. 6d. or 1s. or 6d. as the case may
be, to the revenue, 1 the form of a stamp upon the process!

Cheap law consists not only in the removal of all such expenses,
but also 1n the removal of delay and inconvenience; and if smitors
are obhiged, with their witnesses, to go to a distance from their
homes, this inconvemence amounts to dearness, it is an obstacle
which a man would pay to get nd of; hence the propriety of having
local tribunals, which our law has recognized by making the supe-
rior courts ambulatory for certam purposes, and by the establish-
ment of local tribunals  Let us, however, recollect that in these
days of rapid locomotion and increased facility of communication,
this is a consideration which is and will be every day entitled to less
weight; for mstance, the division of the County of Tipperary into
two ridmgs for the purposes of the admimstration of justice, would
never have been carried out, 1f 1t could have been foreseen that the
county would be traversed by a ralway. Let, however, this
consideration of distance have 1ts due weight, but no more.

I do not consider law as being cheap, unless 1t be also good; if
you bring justice near a man’s door, 1t ought to be justice of as good
quality as he could obtain elsewhere; if the law be badly, rashly
admmstered by inefficient instruments, injustice, not justice, will
be done; and I think a subject who has a small might to be
decided on, all important 1t may be to hum, is entitled to have the
same care and abihity exercised by the Judge who decides his case,
as the wealthiest subject 1s entitled to.

In suggesting changes in the law, we should carefully distinguish
between the principles of law, and arbitrary rules of practice The
great doctrines and principles of our law are founded on justice and
good sense ; they have been matured by the wisdom of successive
generations ; and the decisions based upon them furnish the means
of gmding and directing the student. To unsettle these would answer
no good end; 1t would be to destroy that which 1t has cost much
time and labour to construct. But our practice and forms of admin-
istermg justice ought, I conceive, to be dealt with in a different
spirit, and should not be allowed to exist where they impede or
thwart the ready attainmens of justice. Guided by this view, I have
not proposed to open or unsettle the many branches of law whch
came under review 1n this paper; I leave them untouched; I deal
mamly with the mode of calling them into operation and applying
them.

I trust T am duly sensible of the care, cantion, and deliberation
required on the part of those who suggest law reforms. Nothing 1s
easier than to find fault with existing legal instatutions. Springing
as they do very often from fortmatous circumstances, based on prin-
ciples which have ceased to exist, or at least to command any
reverence, and moulded and altered from time to time to suit the
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necessities of each age, they present, no doubt, many imperfections
and are open to just ecriticism. It 18 easy to demohsh and destroy,
dafficult to reconstruct ; and many who are keen-sighted enough to
see the faults in our laws, would yet shnnk from the task, 1f pro-
posed to them, of constructing a faultless system mstead of the old
one. Others, however, less honest, or less capable of appreciating
the real difficulties of the task, are quite as ready to create as they
are to destroy; and from this source proceeds the hasty, ill-con-
sidered legislation which 1s a reproach to our age. In truth, there
is no department 1 which we have so much reason to blush at our
ignorance and presumption, as m the science of makmg laws,
Every session of Parliament presents us with a mass of absurd and
Inconsistent legislation, the work of men who are mcapable of
understanding the system they condemn, and of predicting the
results of the émprovements they mtroduce; while, if we look over a
series of years, and see what the legislation on a particular subject
has been, we shall tco often, where legal questions are involved,
find the pohey vacillating and uncertain, and each succeeding Act
undoing the work or repairing the blunders of the preceding. There
appears to be some radical defect in our present system of legisla-
tion, as far as law reforms are concerned. Measures of thus kind are
brought forward, sometimes by persons ignorant of the subject, and
suffered to pass by reason of the apathy or indolence of the other
legislators. Sometimes a well-considered, carefully-prepared mea-
sure is brought forward; but in its passage through the house, 1t
undergoes many transformations, and the result of the amendments
too often is, that 1ts fair proportions are destroyed, and its provi-
sions rendered nconsistent and contradictory.

To be a successful law reformer requires, indeed, a rare combi-
nation of qualities ; profound, extensive knowledge of the law itself,
famiharity with s practical working, and at the same time a
freedom from professional prejudice, which so often leads us to con-
sider the system we are famuliar with as the best that could be
devised, and to see excellence in those very obstacles which
gave scope for the exercise of our ingenuity to overcome them.
How rarely do we find such qualities umited, and the person n
whom they are so united, placed 1n a position m which he can ren-
der service to the commumty. It may, perhaps, be suggested that
our legislators should receive some better traming; or that when
they have expressed thewr opinion in favour of a certain change in
the law, the task of executing it and carrying out the details, should
be entrusted to more competent hands; but 1t is out of my province
at present to enter into considerations of that kind. But whether 1t
proceeds wanly and wisely, or not, this we may at least confidently
say, that our Legislature will follow the direction of pubhe opinion,
and that sets strongly in favour of a sweepmng law reform. Those who
understand the subject and are capable of gmiding the public mind,
ought to bestir themselves and use their energies, not in checking
this zeal, but in tempering it with knowledge and guiding it in a
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right direction. We should never lose sight of this, that there is a
wide distinetion between the principles of law and the forms of pro-
cedure. When the facts of each case have been evolved, and those
which were in dispute decided, it then becomes the duty of the
judge to apply to these facts the general principles of law, and so
arrive at a conclusion. Upon the abstract principles of our law no
great attack is made; it is directed against the forms of procedure.
The legitimate use and object of these forms is, to present as soon
as possible the material points in dispute to the mind of the
Court, and to furnish all the evidence which can throw light upon
those points. When forms are allowed to retard instead of ex-
pediting that end,—when they who should be the servants of the
Court become 1its masters, a change is called for; and the forms
must be re-moulded, so as to answer the intention of their bemg.
Any step taken in a cause which does not conduce to this end,
entails loss and 1nconvenience to him who has a just demand, while
it furmishes an opportumty for evasion and delay to the fraudulent
and litigious. The result of the rage for law reform we may
predict, ere long, will be to produce changes such as these:—

The abolition of the distinction between Courts of Law and
Equity.

The assimilation of real and personal property.

The abohtion of all forms of action or suit, each party’s legal
adviser bemg allowed to state the substance of the complaint in
ordinary language, and the other side the matter of defence.

The abolition of the law of evidence, and the reception of every-
thing that bears upon the issue.

The removal of taxes on law proceedings, so that the suitor
will incur no expense but the payment of his own attorney and
advocate.

Even if all this be effected, those concerned in the administration
of the law will have no just ground to complain of such changes.
Every thing which renders the attainment of justice easy, benefits
the commumty ; and no class has a right to set up its own interests
in opposition to the general good. There is, however, I beheve, no
real conflict of iterests here. How many rights now remain unas-
serted, how many injuries unredressed in consequence of the
high price of justice? It is the interest of all that this reproach
should be taken away, and that the attainment of justice should be
rendered as easy as the nature of things will admit. The deter-
mination of rights and the redress of wrongs will always be a daffi-
cult and arduous task; for if all artificial obstacles be removed,
there remains the complexity and doubt incident to the transac-
tions themselves, which no law reform can ever simplify or remove.

THE END.






