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Suitimarj'
Provision for hearing children’s wishes and feelings and according them due weight in 
judicial and administrative matters that affect them is enshrined in the United Nations 
Convention on the Rights o f the Child. In relation to child care proceedings, children may 
be afforded an opportunity to have their wishes and feelings heard under the Irish Child 
Care Act 1991. While there are a number of ways in which children’s wishes may be 
represented to the court in such proceedings, this study focusses on how children are heard 
through the Guardian ad litem. A Guardian ad litem is an independent representative 
appointed by the court to represent the wishes and feelings and promote the best interests 
of the child. Their remit to represent only the child, and their independence from all parties 
to the proceedings, makes them a particularly suitable mechanism for examining how 
children are heard. Although the Irish legislation providing for the Guardians was enacted 
over two-decades ago, there has been little research in Ireland on children’s participation 
through this provision. Located within a child rights and social constructionist framework, 
the study seeks to examine how the right o f the child to be heard is understood and 
achieved and how children’s involvement in decision making is constructed by key actors.

The study is based primarily on the analysis of in-depth interviews with eight children to 
whom a Guardian had been appointed, nine District Court judges and 22 Guardians 
attached to the Bamardos Guardian ad litem service. The Guardians were accessed through 
Bamardos, with 22 o f the then 23 Guardians participating in the research. An initial 
national sample of 22 District Court judges who had appointed a Bamardos Guardian in 
2009-2010 was identified and approached directly by the Dublin Metropolitan District 
Court. Nine o f the judges agreed to be interv iewed for the study, six in Dublin and three 
from other areas o f the country. Accessing children for interview required a more 
complicated process involving a number of gatekeepers, including the Guardians, 
biological parents and social workers. From an initial potential sample o f 41 children aged 
between eight and 16 years whose care orders had been made between April and November 
2011, consent for interviews was obtained to approach just nine children. One child 
subsequently withdrew from the study. In addition to these interviews the Guardian’s 
reports to the court in respect o f seven of the children were analysed as part o f the study.

The study found that the child has no input into the appointment or selection of a Guardian 
in their case. Such decisions remain at the discretion o f the judiciary and different practice 
by individual judges in this regard is evident. There is an emphasis on the appointment of 
Guardians in ‘complex’ cases and in particular those that are seen to present challenges to 
the judges. While the primary role o f the Guardian in ascertaining the wishes and feelings 
of the child and making recommendations in their best interest is highlighted, their role was 
also found to be more complex than this simple description implies. Negotiation and 
mediation between parents and the statutory child protection authority and compensation 
for an over-burdened and under-resourced social work service are just two of the additional 
and less evident roles identified by the Guardians in this study. At least some of the 
children were confused about the role of the Guardian, emphasising their frinction in 
representing the child’s wishes but being less clear about their responsibility to also fonn 
an independent view o f what is in the child’s best interest.



While the processes through which the wishes and feelings o f the child are ascertained by 
the Guardians are child-focussed, they are also frequently determined to a greater or lesser 
degree by the preferences and skills of individual Guardians. Many Guardians recognise 
the benefit of offering the child options in terms of the location o f meetings or activities, 
the choices available to the child remain largely at the adult’s discretion. In particular, it is 
notable that the likelihood of the children meeting the judge in their case prior to the 
hearings is dependent on their Guardian’s assessment of the child’s capacity and the 
judge’s ability to conduct such meetings. In many cases such options were not offered to 
children.

It is at the point of considering how to approach a child and the methods used to ascertain 
their views that the issue of age and capacity emerge in the current study. These are 
recurrent themes throughout the findings. Broad developmental age categories are 
employed most specifically in relation to the weight attached to the child’s views. Older 
children, particularly teenagers, are afforded greater opportunities to be heard and have 
their wishes upheld more often. In addition, the values the Guardians and the judges hold 
regarding an ‘ideal’ or ‘good’ childhood, infonned by developmental theory and their own 
parenting experience, appear to influence the determination of both the child’s best interest 
and considerations of the child’s agency.

In examining the added value and influence o f the Guardian for the court and the child, it 
becomes evident that the adults and the children in the study are following different 
agendas. For the Guardians and the judges, the primary purpose of hearing the voice o f the 
child is an instrumental one in that it promotes better decision making that is in the child’s 
best interest. For the children, however, the importance of the Guardian lies in simply 
being heard, listened to and supported. Children recognise that they may not be among the 
most influential people in the decision making process, but value being heard nonetheless.

This study reveals that hearing and giving due consideration to the wishes and feelings of 
the child in care proceedings is a complex and multi-layered task. Apparent are a number 
o f tensions that Guardians and judges seek to manage. In particular, the tension between 
the employment of a traditional developmental framework and normative constructions of 
childhood on the one hand, while attempting to balance this with considerations o f the 
individual child’s context and capacity and giving them a voice on the other, emerges from 
the findings. Within all of this, the view of the child as in need of protection is foremost. 
This extends beyond the child’s need for protection from abuse to protection from the 
responsibility o f decision making, with the Guardian acting as a ‘buffer’ between children 
and the detrimental effects of expressing their own views and choices.

The study concludes by posing a number o f reflective questions forjudges and Guardians. 
What is the purpose of seeking the child’s wishes and feelings and whose agenda does this 
serve? On what grounds are we excluding particular children from participation? What 
assumptions about children and this particular child do we bring to the table? Are we 
hearing children or our own adult agenda? Paying close attention to such questions may 
serve to improve provision for hearing children through the Guardian ad litem and a greater 
recognition o f their agency.



Acknowledgements
In any major undertaking in life there are always people who provide the necessary help 
and support without which little can be achieved. In this case, my sincere thanks go to my 
Supervisor, Dr Helen Buckley, School o f Social Work and Social Policy, Trinity College 
Dublin for her support, expertise and patience, and for her understanding that life does not 
always run smoothly. Thanks are also due to other members o f the School, particularly to 
Dr Stephanie Holt. The School also supported this work through a studentship for which I 
am very grateful.

No research project o f this type is possible without the participation of those who willingly 
share their views and experience with the researcher. I am extremely grateful to the 
Bamardos Guardians ad litem and to the District Court Judges who agreed to participate in 
the study. The support and assistance provided by Freda McKittrick, Manager of the 
Bamardos Guardian ad litem service and members of her dedicated team, Lily O’Ccnnan, 
Brenda Coyne and Clare Egan was invaluable. Particular thanks or owed to Eoin Manning, 
Assistant Clerk, Dublin Metropolitan District Court, without whose support and assistance 
fewer judges may have participated in the study. My thanks also go to the Health Service 
Executive’s Child and Family Services, now Tusla - the Child and Family Agency, whose 
legal team, managers and social workers provided the support necessary to access the 
children involved.

The children who participated in the study warrant special thanks. Each of these children 
had been through traumatic life events that resulted in them being taken into care. While 
not dwelling on these in the study, a number of the children voluntarily shared their life 
stories with me, thereby providing a much deeper insight into their lives. Crucially they 
also shared their experience of having a Guardian ad litem and spent a considerable length 
of time explaining to me their recollections o f this and what it meant to them.

At a personal level there are many people to whom my gratitude is owed. Not least among 
these are my own children. Eve and Eamon, who, even when there were more pressing 
issues in their young lives, allowed me to just get on with it. Thank you, thank you, thank 
you. Thanks also to Martin for supporting me throughout. To all o f those who listened to 
me moan, theorise, stress, quit and start again -  you know who you are but special thanks 
to Geraldine, Carmel and Ken without whose constant encouragement the journey would 
have been much more difficult.



List of Tables, Figures and Boxes

Tables

Table 1: Child Care Cases in the District Courts; Appointment o f Guardians

ad Litem and Solicitors for the Child...........................................................................30

Table 2: Children’s Rating o f Their Own and Other’s Influence on Decisions about

their Care........................................................................................................................ 233

Figures

Figure 1: Conceptual Framework...............................................................................................100

Figure 2: Children’s Ranking o f Important Aspects o f Having a Guardian ad litem 238

Boxes

Box 1: Ranking Exercise; What was important about having a Guardian ad litem? 237



Declaration.................................................................................................................................................i
Sum m ary...................................................................................................................................................ii
Acknowledgements................................................................................................................................ iv
List o f Tables, Figures and B oxes.......................................................................................................v

TA B LE O F C O N TE N TS

C h a p te r  O ne: C h ild ren ’s Voice, R igh ts and  Agency: An In tro d u c tio n ............................. 1

Introduction.........................................................................................................................................  1

Children’s Rights and the Construction o f C hildhood................................................................3

The ‘N ew ’ Sociology o f Childhood................................................................................................ 7

Listening to Children: Beyond Rights.............................................................................................8

Hearing the Voice o f the Child and Children’s Participation................................................. 10

Participation, Protection and the Evolving Capacity o f the C h ild ......................................... 13

The Irish Legal Context for Hearing the Voice o f the C h ild ...................................................14

The Irish Policy Context for Hearing the Voice o f the C h ild .................................................20

The Guardian a d  litem  in Ire land .................................................................................................. 24

The Appomtment o f  Guardians ad litem in Child Care Proceedings............................... 29

The Problem to be A ddressed ........................................................................................................ 31

Research Q uestions...........................................................................................................................33

Conclusion and Thesis O u tline ...................................................................................................... 34

C h a p te r  Two: The C h ild ’s R ight to be H eard : The UN C onvention on the R igh ts of 
the C h ild .................................................................................................................................................. 36

Introduction.........................................................................................................................................36

Article 12: The Child’s Right to be H eard .................................................................................. 36

Conditions for the Implementation o f Article 1 2 .................................................................. 37

The Right to be Heard in Judicial M atters...............................................................................39

Issues in Implementing Article 12.............................................................................................40

Article 12 and Article 3: Participation and the Best Interest Principle.................................43

Indeterminacy o f  the Child’s Best Interest..............................................................................45

Reconciling Article 12 and Article 3: Children’s Voice and Best Interests....................46

Dynamic Self-Determinism........................................................................................................ 48

Article 12 and Article 5: Participation and the Child’s Evolving C apacity.........................51



Views o f the C hild’s Capacity....................................................................................................52

The Role and Responsibilities o f Parents and Other A d u lts .............................................. 55

Children’s Participation Rights and Irish Constitutional R eform ..........................................58

Conclusion...........................................................................................................................................62

C h a p te r  T hree: T he Sociology o f C hildhood, D evelopm ental T heory , C h ild ren ’s 
R ights and  the G u ard ian  ad litem...................................................................................................64

Introduction.........................................................................................................................................64

Social Constructionism and the ‘N ew ’ Sociology o f Childhood’..........................................64

Developmental Psychology and Sociocultural Theory in the Sociology o f  Childhood68

Piagetian Developmental T heory ..............................................................................................68

Socio-Cultural Developmental Theory.....................................................................................70

The New Sociology o f Childhood, Sociocultural Theory and Children’s R ights.............. 73

The Construction o f Children’s Voice in Child Care Proceedings........................................78

Views o f Children and Professionals on Hearing the Voice o f  the Child in Child Care 
Proceedings.........................................................................................................................................81

Children’s V iew s...........................................................................................................................82

Professionals’ V iew s....................................................................................................................83

Children’s and Professionals’ Views o f  the Guardian ad litem ............................................. 85

The Impact of the Child’s Views and the Guardian ad litem ..................................................88

Divergence between Children’s Wishes and Professionals’ V iew s...................................... 90

Conclusion...........................................................................................................................................93

C h a p te r  F our: M ethodology ...........................................................................................................96

Introduction.........................................................................................................................................96

The Conceptual Fram ew ork............................................................................................................96

Designing a Research Strategy..................................................................................................... 101

A Case Study A pproach ............................................................................................................ 103

Carrying Out the Research Strategy............................................................................................ 104

Sampling and interv iewing the District Court Judges........................................................ 104

Semi-structured Interviews with Bamardos Guardians ad litem ......................................105

Sampling and Interviewing the Children............................................................................... 106

Analysis o f Guardian ad litem Reports to the Courts....................................................... 110

Analysing the D ata ........................................................................................................................ 111

Ethical Issues...................................................................................................................................114



Informed Consent....................................................................................................................114

Confidentiality and Anonymity............................................................................................ 119

Ensure No Harm to the Participants.................................................................................... 121

Reflexivity and Critical Subjectivity........................................................................................121

Reliability, Validity and G eneralisability...............................................................................124

Limitations and challenges o f the research.............................................................................126

Conclusion.....................................................................................................................................128

C hapter Five: F irst Steps in H earing the Child: A ppointm ent and Role of the
G uardian  ad L item ........................................................................................................................ 130

Introduction.................................................................................................................................. 130

Appointment o f the Guardian ad L item .................................................................................. 131

Rates o f Appointment............................................................................................................. 131

Criteria for Appointm ent....................................................................................................... 132

Characteristics of Cases..........................................................................................................135

Judges’ Selection o f Guardians and Guardians’ Selection o f C ases..............................139

The Role o f the Guardian ad Litem .......................................................................................... 140

The Role o f the Guardian: The Judges’ V iew s................................................................. 141

The Role o f the Guardian: The Guardians’ Views............................................................142

Explaining the Role o f the Guardian ad  Litem to the C hild ................................................151

The Child’s Understanding of the Guardian ad Litem R o le ................................................154

Conclusion.....................................................................................................................................157

C hapter Six: The Process of Engagement: G uardians, Children and P aren ts ............ 159

Introduction...................................................................................................................................159

Guidance on the Duties o f the Guardian ad Litem ...............................................................160

First Steps in the Process o f Engagement: Contact with Social Workers and File Review 
 161

Initial Meetings with Children.................................................................................................. 163

Subsequent Meetings with C hildren........................................................................................166

Providing Children with Relevant Information..................................................................167

Location o f Meetings.............................................................................................................. 168

Composition o f M eetings...................................................................................................... 169

Methods of Engagement.........................................................................................................169

Interpreting Information.......................................................................................................172



Relationship Building............................................................................................................ 173

Assessing and Supporting C apacity.................................................................................... 174

When Children Don’t Engage.................................................................................................. 177

Children’s Confidentiality......................................................................................................... 178

Facilitating Children’s Engagement with the Court..............................................................180

Children’s Experience o f the Guardian ad Litem .................................................................. 181

Meetings with Parents................................................................................................................185

Conclusion....................................................................................................................................187

C hapter Seven: Divergence and Reconciliation: C hildren’s Wishes, Feelings and Best
In terests........................................................................................................................................... 189

Introduction................................................................................................................................. 189

Factors Influencing Agreement and Disagreement between the Child’s Wishes and the 
Guardian’s Views........................................................................................................................189

The Age of the C hild............................................................................................................. 190

Coached Opinions and Undue Pressure............................................................................. 191

Loyalty to Parents and Other Family M embers................................................................ 193

Children’s Understanding of their Wishes and their Best Interest................................. 193

The Weight Attached to the Child’s Wishes and Feelings..................................................194

The Capacity of the Child and Due Consideration. Judges’ V iew s...............................198

Influencing Decisions; Children’s Views or Guardian’s Recommendations?.............200

Deciding on the Child’s Best Interest: A Social Constructionist V iew ............................ 201

The Influence of Normative Views of Childhood on Best Interest Decisions.............204

The Future Orientation of the Best Interest of the Child................................................. 206

Reconciling Wishes and Best Interest.....................................................................................209

Influence o f the Guardians on the Child’s W ishes........................................................... 210

Least Detrimental Alternative and the Child’s Capacity for Independent A ction 213

Children’s Views on their Wishes and Best Interest............................................................ 214

Conclusion................................................................................................................................... 216

C hapter Eight: The Influence and Added Value of the G uardian ad L item ...............218

Introduction................................................................................................................................. 218

The Influence of the Guardian ad Litem Report on the C ourt............................................218

Impact on Court Orders.........................................................................................................219

Influence o f the Guardian’s Report on the C ourt..............................................................220



Bringing the Child’s Views to the Court............................................................................223

The Importance of the Guardian’s Independence............................................................ 224

Maintaining a Focus on the C h ild ....................................................................................... 225

Provision o f Additional Information...................................................................................226

The Guardian’s Impact on the Development o f Care Plans and Care Reviews 227

The Added Value of the Guardian ad Litem for Children.................................................. 228

Advantages of Having a Guardian ad litem: Guardians’ and Judges’ V iew s..............229

Factors that Detract from the Child’s Positive Experience of the Guardian................230

The Added Value o f the Guardian: Children’s V iew s.....................................................231

The Child’s Right to be H eard ................................................................................................. 239

The Guardian ad Litem '. The Level o f Participation Achieved...........................................242

Guardians’ Views on Children’s Level of Participation................................................. 243

Low Level Participation for the Child.................................................................................245

Barriers to Fuller Participation for C hildren......................................................................246

Conclusion.................................................................................................................................... 248

C hapter Nine: Discussion and Conclusions.......................................................................... 250

Introduction.................................................................................................................................. 250

Back to the Beginning: The Conceptual Framework and Methodology R evisited 251

Reflections on the Research Process................................................................................... 253

Hearing the Voice of the Child: A Complex Undertaking...................................................255

Selective Participation: The Appointment of the Guardian ad L item ........................... 256

All Things to All People: The Varying Role o f the Guardian ad L item .......................260

The Process of Ascertaining the Child’s Wishes and Feelings...................................... 263

The Construction o f the Voice o f the Child........................................................................... 267

The Importance of A ge...........................................................................................................267

The Normative Construction of Childhood........................................................................270

Presenting or Re-presenting: Reporting the Child’s Wishes to the Court.....................272

The Entanglement o f Capacity Building and the Exercise of Influence........................... 273

The Influence and Added Value o f the Guardian in Child Care Proceedings................. 275

Concluding Comments: UnravelHng the Gordian Knot....................................................... 278

Bibliography....................................................................................................................................281

Appendices.......................................................................................................................................328



Chapter One

Children’s Voice, Rights and Agency: An Introduction 

Introduction

This thesis is concerned with children’s participation in child care proceedings in the Irish 

District Courts. Provision for hearing children’s wishes and feelings and according them 

due weight and consideration in judicial and administrative matters that affect them  is 

enshrined in the United Nations Convention on the Rights o f the Child (UNCRC). In 

relation to child care proceedings, children may be afforded an opportunity to have their 

wishes and feelings heard under the Irish Child Care Act 1991. The central question 

which the study addresses is how the child’s right to be heard is constructed and 

implemented in child care proceedings. This is an area in which there is a current dearth o f  

research in Ireland.

There are a number o f  ways in which children’s views may be represented to the court in 

such proceedings, including speaking to the judge in chambers or through expert reports 

(Shannon, 2012). As Shannon reports, the former is not provided for in legislation and 

appears to be a preference that is exercised more often in private than public family law 

proceedings. In child care proceedings expert reports may be ordered by the court under 

Section 27 o f the Child Care Act. 1991.' However, such reports are not concerned with the

' Section 27 o f  the Child Care Act 1991 provides for the procurement o f  expert reports as follows:
(1 ) In any proceedings under P ari IV  or VI the court may, o f  its own motion or on the application o f  any 
party to the proceedings, by an order under this section give such directions as it thinks proper to procure a 
report from such person as it may nominate on any question affecting the welfare o f  the child.
(2) In deciding whether or not to request a report under subsection (I) the court shall have regard to the 
wishes o f  the parties before the court where ascertaniable but shall not be bound by the said wishes.
(3) A copy o f  any report prepared under subsection (I) shall be made available to the counsel or solicitor, if  
any, representing each party in the proceedings or, if  any party is not so represented, to that party and may be 
received in evidence in the proceedings.
(4) Where any person prepares a report pursuant to a request under subsection (I),  the fees and expenses o f  
that person shall be paid by such party or parties to the proceedings as the court shall order.
(5) The court, if  it thinks fit, or any party to the proceedings, may call the person making the report as a 
witness.
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wishes and feehngs of the child unless they are a party to the proceedings, a situation that is 

uncommon in Ireland.

Another way in which children’s voices are heard in child care proceedings is through a 

Guardian ad litem. A Guardian ad litem is an independent representative appointed by the 

court under Section 26 of the Child Care Act 1991 to represent the views and promote the 

best interests of the child. To appoint a Guardian the court must be satisfied that it is 

necessary in the interests o f the child and in the interests o f justice (Health Service 

Executive, 2013). A number o f features o f the Guardian ad litem provision make it a useful 

mechanism through which to examine children’s participation in care proceedings. First, 

and most significantly, they are appointed solely to represent the child’s wishes and 

interests independently from those o f other parties to the case including the child’s parents. 

Second, the Guardian ad litem is provided for under the Child Care Act 1991 (see below), 

which provides the courts with a statutory mechanism by which to seek the involvement of 

children in proceedings about their care. Third, although the legislation providing for the 

Guardians was enacted over two decades ago, there has been little research in Ireland on 

children’s participation through this provision.

The current study focusses on children’s participation through the Guardian service 

provided by the children’s charity Bamardos, from the perspective o f District Court judges, 

Bamardos Guardians and a number o f children who have had these Guardians appointed to 

them. The Bamardos Guardian service was chosen for the current study as it is the largest 

single Guardian service operating in Ireland and provided an accessible and coherent study 

group.

The study is located within a child rights and social constructionist framework. Ireland 

unreservedly ratified the UNCRC in 1992. This international convention provided a 

framework for those already campaigning for the greater recognition o f children’s rights in 

Ireland to advance a rights-based approach. Central among the rights espoused in the 

Convention and one that has been the focus of increasing attention over the past two 

decades is children’s right to be heard in all matters affecting them, including judicial and
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administrative proceedings. Article 12 o f the Convention enshrines this key right and 

makes it legally binding on ratifying States (Kilkelly, 2006).

Coinciding with the growth o f the children’s rights movement, an increasing body o f work 

that adopts a social constructionist perspective o f children as active agents in their own 

lives has challenged views o f children as following a linear and universal developmental 

trajectory and as ‘aduhs in w aiting’ (James and Prout, 1997; James and James, 2004; Prout 

and James, 2004). The promotion o f children’s rights, and more specifically their right to 

be heard in matters that affect them, and the social construction o f  children and childhood 

are central to the current study, which focusses on hearing children in child care 

proceedings in the Irish District Courts. This chapter serves to introduce a number o f  key 

themes within these perspectives that inform the rem ainder o f the study. It begins by 

considering approaches to children’s rights and the basic premises o f  the ‘new ’ sociology 

o f childhood. The chapter outlines the rationale for hearing children’s voices in matters 

that affect them  beyond the call to rights and the relationship between voice and 

participation, before considering the interaction o f the child’s rights to be heard, to have 

their best interest upheld and to have their evolving capacities acknowledged. It then sets 

out the legislative and policy context for such participation in Ireland and current 

provisions for the appointment and functions o f  the Guardian ad litem. Finally, the chapter 

clarifies the problem  to be addressed in this study and the central research questions it aims 

to answer.

Children’s Rights and the Construction of Childhood

Although the intemational campaign for children’s rights began decades before the 

UNCRC was drafted, the impetus behind the children’s rights movement changed 

significantly with the UNCRC, which came into being in 1989 (Hayes, 2002). Not only is 

this a comprehensive statement o f children’s rights but with intemational convention status 

there is an obligation on the ratifying states to uphold its provisions (Kilkelly, 2006). To 

m ake the UNCRC binding on state parties and law courts, however, requires that it be 

incorporated into domestic law, a practice that has very varied implications across
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countries according to their national legal system (Lundy et al., 2012). Since 1989 the 

UNCRC has been ratified by almost all states around the world, with the United States o f 

America remaining the only government not to have done so (Vuckovic Sahovic et al., 

2012). The UNCRC has helped to bring children, and children’s rights in particular, much 

closer to the fore o f  a num ber o f  legal arenas, policy debates, and service design and 

implementation around the world. It is the most widely ratified instrument in international 

law and is generally accepted as a blueprint for children’s lives (Corrigan, 2006).

The UNCRC covers a diverse range o f social, economic and cultural rights, but four 

Articles are considered as general principles. These underpin all other Articles and rights 

and are central to their interpretation (Vuckovic Sahovic el al., 2012). The first o f  these. 

Article 2, addresses the right o f  all children to enjoy the rights sets out in the Convention 

without discrimination. The second general principle is articulated in Article 6 and 

enshrines the right o f every child to survival and development to the m axim um  extent 

possible in each case. The rem aining two general principles are o f  central relevance in this 

thesis and will be returned to in more detail in Chapter Two. These are Article 3, which 

states that the best interest o f  the child shall be a primary consideration in all actions 

concerning them, and Article 12, which addresses the right o f all children capable o f 

forming an opinion to have their voice heard in judicial and administrative matters 

affecting them. In addition. Article 5, which concerns children’s evolving capacity and the 

role o f adults in supporting their actualisation o f  rights and status as the holders o f  rights, is 

o f relevance and will be discussed in Chapter Two.

Both prior to and since the coming into being o f  the UNCRC, there has been considerable 

sociological, philosophical and political debate on the issue o f children’s rights (Archard, 

2003, Archard and M cLeod, 2002). Central to these debates are two perspectives o f 

children and childhood: the liberationist view and the protectionist or welfare view 

(Franklin, 1995). Traditionally, these are seen as opposing and conflicting views o f 

children and children’s rights, although they have been conjoined to some degree in the 

various provisions o f  the UNCRC. It is now common for the rights enshrined in the 

UNCRC to be grouped under the ‘three Ps’: provision, participation and protections rights
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(Quennerstedt, 2010). Participation and protection rights may be viewed as oppositional 

insofar as one promotes a view the child as an active agent, while the other views them as 

vulnerable dependants (Archard, 2006). Both perspectives and their co-existence in the 

UNCRC are relevant here.

Classical protectionists view children as vulnerable and dependent beings who are in need 

o f  the protection o f adults and the state, with the state in particular viewed as being capable 

o f  beneficent and unbiased actions in relation to child protection and the preservation or 

dism antling o f  the family (Fox Harding, 1997). In this classic perspective children are 

viewed as incompetent and lacking capacity for self-determination and autonomy and 

therefore subject to the control and authority o f  their parents or parental substitutes.

Liberationists believe that children should have more freedom from adult control and 

greater self-determination (Fox-Harding, 1997); that children should have some control 

over their own environments, make decisions about what they want and exercise some 

authority in various aspects o f  their lives (Violence Against Children Study Group, 1990). 

At the extreme o f this position, rights currently afforded only to adults would be fully 

extended to children, who would subsequently have no specific state protection beyond the 

nornial legal protections afforded to adults (Holt, 1975). In this perspective the view o f 

childhood in contemporary Western societies as a period o f separateness, innocence, 

dependence and vulnerability is held to be contrary to the reality experienced by many 

children. Franklin (1995) for example, argues that children who care for an ill parent are 

depended upon, not dependent, and they are not ‘innocent’ o f the harsh realities o f  life. 

Liberationists also consider the assigning o f rights to individuals or groups under or over a 

certain age, such as placing all o f  those who are under 18 years in the realm o f childhood 

and without rights, and all o f  those over 18 to the world o f adulthood, as arbitrary. These 

age thresholds vary according to particular areas o f  life (such as suffrage, marriage and 

education) and across national boundaries (Franklin, 1995). Further, liberationists claim 

that characteristics that are used to argue against the awarding o f rights to children also 

apply to adults. For example, it is argued that children lack competence and make
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mistakes, but adults also make many mistakes but are not penalised by the withdrawal o f 

their rights (Fox-Harding, 1997).

A num ber o f  contem porary authors have moved to a more moderate and intermediate 

position that can be seen to rest somewhere between classic protectionism and the more 

extreme liberation perspective. For example. Freeman (1997, 1992, 1983) has proposed a 

theory o f liberal paternalism  that recognises that children’s capacity for autonomous 

decision m aking and action increases as they grow and develop, but the achievement o f 

maturity requires the intervention o f  adults and the state. This theory o f  liberal paternalism 

allows for greater protection than the liberationist perspective and greater recognition o f 

rights and developing autonom y that the classic protectionist or paternalistic approaches. 

Flekkoy and Kaufman (1997) argue that children are fially equal to adults as persons, but 

are both vulnerable and in need o f protection and in need o f  autonomy, thereby also 

attempting to walk a more m oderate line between the liberationists and the protectionists. 

This recognition o f  both children’s need for protection and their right to express their 

autonomy is reflected in much o f the literature on the balance between Article 3 and Article 

12 o f the UNCRC: that is to say between welfare and participation. For example, Fortin 

(2004; 259) states that ‘the claim  that a rights-based approach m ust necessarily be devoid 

o f  any element o f paternalism  or “welfare” misconstrues the concept o f  rights’. W allbank 

et al. (2010), in response to Fortin’s statement, state that the corollary o f  this is also true, 

that is, that any concept o f  welfare must include an element o f rights. Fox-Harding (1997; 

112) summarises the need for mutual recognition o f children’s welfare and children’s right 

to participate in particular by stating that:

Broadly consonant with this less extreme children’s rights position is the 

argument that children should, in all spheres, at least have a greater 

independent say in what happens to them; and that the provisions o f the state 

should allow for this, in child care law and policy, education, health care, and 

any other relevant areas. Decisions should not (on the whole) be made over the 

child’s head. Thus children’s welfare is (at least partly) for children themselves 

to define.

6



The ‘New’ Sociology of Childhood

The rise o f  children’s rights and the promotion o f  their agency coincided with the 

emergence o f  the so-called ‘new ’ sociology o f  childhood which draws heavily on social 

constructionism  (James and James, 2004; James et al., 1997; James and Prout, 1997). 

According to Prout and James (2006) childhood is a social construction in which children 

are active agents in constructing the meaning o f their lives and the lives o f others. Prout 

and James (2006) offer a synopsis o f  the basic premises o f  the sociology o f  childhood from 

a social constructionist perspective. Here, childhood as a period o f immaturity is 

considered to be a biological fact. How this iminaturity is understood and made 

meaningfijl is a fact o f culture and it is these ‘facts o f  culture’ that make childhood a social 

institution. It is in this sense that childhood can be considered to be socially constructed, 

reconstructed and deconstructed both for and by children. There are six key features o f the 

emergent paradigm that distinguish it from what has gone before. These are central to the 

sociology o f childhood and are as follows:

1. Childhood is understood as a social construction. It is distinct from biological 

immaturity, is neither natural nor universal but appears as a specific structural and 

cultural aspect o f  many societies.

2. Childhood is a variable o f social analysis and cannot be separated from other 

variables such as gender, social class or ethnicity. As such, there is no single or 

universal childhood, but a variety o f  childhoods.

3. Children’s social and cultural relationships are worthy o f consideration in their own 

right, separate from the perspective and concerns o f adults.

4. Children are not passive subjects o f social structures and processes. Instead they 

are active in the construction and determination o f their social lives, the lives o f 

those around them and the societies in which they live.

5. Ethnography is a particularly usefiil methodology for studying childhood as it 

allows children a more direct voice and greater participation in the generation o f 

sociological data.
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6. Childhood represents a double hermeneutic as the development o f a new paradigm 

of childhood sociology requires engagement with and responding to the process of 

reconstructing childhood. (Prout and James, 2006)

James and James’ (2004) theory of cultural politics approaches the dichotomous social 

constructions of childhood as a period o f innocence and vulnerability on the one hand and a 

period of danger with the need for surveillance and control on the other. They relate this to 

the development o f social policies, law and institutions through which these social 

constructions are made visible and maintained. James et al (2005: 27) state that, from a 

social constructionist perspective, although we ‘know’ what childhood and children are, 

this knowledge is based on unreliable taken-for-granted meanings that arise from a 

‘predisposition o f consciousness that is constituted in relation to our social, political, 

historical and moral context.’ Social constructionism challenges these taken-for-granted 

meanings and views children as living in a world of meaning that is created by them and 

through their interactions with each other and with adults. These theories and their 

relationship to children’s rights are returned to in Chapter Three.

Listening to Children: Beyond Rights

While the right to be heard enshrined in Article 12 of the UNCRC has been employed as a 

key argument for listening to children, a number of additional reasons have been posited 

for upholding their right to participate in decisions that affect them and their lives. Thomas 

(2007) provides a succinct summary o f the rationale provided by a number of authors. 

Citing Franklin and Sinclair (2000, as cited in Sinclair 2004), Thomas identifies possible 

reasons for children’s participation as the need to fulfil legal responsibilities, to improve 

services, to improve decision making, to enhance democracy, to promote child protection, 

to enhance children’s skills, to empower children and to enhance their self-esteem. Citing 

Mathews (2003), additional reasons identified by Thomas include educating children for 

citizenship, helping to enhance children’s sense of fitting into society, and strengthening 

young people’s status in relation to adults. As Thomas (2007) points out, these are not only
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ambitious claims for children’s participation, but also have varied implications for both the 

process and outcomes o f participation in various contexts.

In the child protection arena, a specific set o f  reasons for children’s participation injudicial 

and administrative matters can also be put forward. One o f the most fundamental o f these 

is that to deny the child in such cases the right to express their views is to accept the 

assum ption that adults, most specifically parents and other family members, will always act 

in and represent children’s best interests (Taylor et al. 2007). However, Schofield and 

Thobum  (1995) argue that the very fact that children in child protection cases have suffered 

abuse o f  some form at the hands o f  their parents and/or family members challenges the 

assumption o f  fam ily protection, and clearly identifies them as victims o f  the abuse o f 

power. Schofield and Thobum  assert that this provides grounds for hearing the child’s 

account o f  their life and their wishes by the state parties making decisions about their 

future. From this perspective the child’s participation is a key aspect o f their protection 

(Roche, 1995). W hile recognising their vulnerability to hann, Cloke and Davis (1997) 

argue that this vulnerability should not be equated with lack o f capacity or a need for 

protection from participation in difficult decision making due to the further pain this may 

cause children.

Children’s experiences o f  child protection interventions in their family life by the state 

profoundly affect their fiiture well-being and development, in addition to having 

consequences for wider society (Smith et al., 1999). The decisions involved in such cases 

typically relate to residence and contact but in the context o f  child protection cases the 

physical, sexual and emotional welfare and safety o f the child is a primary concern. These 

decisions potentially make the child vulnerable to changes in a number o f  areas o f their 

lives in the context o f  what is experienced by many children as a crisis (Amato, 2006). 

Changes m ay be wrought in their education, maintenance o f  sibling relationships, contact 

with their w ider fam ily and community, health and development.

It such an em otionally charged context it might be assumed that the child is not in a 

position to fom iulate any kind o f  informed views or to make rational choices (Parkinson,
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2001). Conversely, it could be argued that it is precisely because o f the significance o f 

these decisions and the changes that they may effect in a child’s life that their involvement 

in the decision making process and the contribution o f their unique experience and 

perspective should be obtained. Donnelly (2010) suggests that the experience o f 

participation in public family law cases provides children with the opportunity to learn how 

to compromise and consider other people’s point o f view -  key aspects o f decision making 

skills necessary in adult life -  in the absence o f such opportunities being afforded through 

normal family life and, for many, stable alternative care placements.

Hearing the Voice o f the Child and Children’s Participation

Participation can be defined as taking part (Alderson, 2008). While this appears to be 

essentially an all-encom passing and non-descript definition, it nonetheless highlights a 

num ber o f  the issues which confront the very notion o f  participation. For example, as 

Alderson (2008) asks, what should children ‘take part’ in? This question introduces the 

issue o f  context into our considerations o f participation. For instance, in developing 

countries, the labour force participation o f  children as young as three years old is not only 

promoted but has been, and remains, essential to their ow’n survival and that o f their family 

and community. In engaging in economic activity, children in the developing world prove 

their capacity for taking on high level social and economic participation from an early age 

(Bourdillon, et al., 2010). Further, Bourdillon et al. (2010) argue that while children’s 

right to make autonomous decisions about whether or not to participate in such activity 

m ay be restricted by normative expectations and economic necessity, how they negotiate 

such responsibilities is an expression o f  the child’s agency. In contrast, children, 

particularly young children in the developed world are rarely required to, and are often 

legislatively prohibited from, participating in the labour market. W hile this may indicate a 

lack o f  autonomous decision m aking by the child, it also arises from an enhanced 

perception o f the need for protection and expectations o f  a protracted period o f social and 

economic dependency (Lansdown, 2010).
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A second question raised by Alderson (2008), and one that introduces the concept o f  power 

relations, is who decides who should ‘take part’ in various arenas and processes? In the 

case o f  children, their participation almost always relies on the goodwill o f  adults or, as 

Liebel and Saadi (2012b: 173) state, ‘...participation is something that is offered to children 

by adults.’ From this perspective, they argue, even the best intentioned aduhs may only 

offer children the opportunity to participate in adult-initiated and conceptualised forms o f 

participation that may serve to further the goals o f adults and legitimise and strengthen 

existing adult-child power imbalances. With regard to child care proceedings, M asson and 

Oakley (1999) point out that in the UK, children do not choose their Guardians or their 

solicitors. In Ireland, children do not even choose if  they have such representatives as, 

under the Child Care Act 1991, this is solely at the discretion o f  the judiciary.

A third and fundamental question raised by Alderson (2008), which is closely related to the 

issue o f power relations, is at what level should children ‘take part’? Most models o f 

children’s participation consist o f  adapted models o f  adult participation. The most 

commonly cited and arguably most influential model is Hart’s (1992) ladder o f children’s 

participation (Bam and Franklin, 1998, cited in Shier, 2001), which is based on A m stein’s 

(1969) ladder o f comm unity participation among adults. Hart him self claims that his 

‘ladder’ is often misunderstood and others have critiqued it, yet it remains influential 

(M alone and Hartung, 2010). In the current context, what is most significant about H art’s 

model o f children’s participation is that it is based on a series o f adult-child interactions 

ranging from manipulation at the bottom o f the ladder through decoration, tokenism, 

assigned but informed, consulted and informed, adult initiated shared decisions and youth 

initiated and directed, to youth initiated, jo int decision m aking processes at the top. 

Although frequently presented as a hierarchy o f types o f  participation, with youth initiated, 

jo in t decision making being the uhim ate achievement. Hart (1992, 1997) has argued that 

this is a misconstruction o f the model and, for example, that children volunteering for 

assigned but informed roles in adult detem iined projects and informed consultation are 

legitimate forms o f participation. W hat is important is the element o f choice among these 

forms and the context in which the participation occurs (M cNeish, 1999).
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Shier (2001) presents a different view o f participation and locates this within the context o f 

Article 12 o f  the UNCRC. He presents a five level model o f children’s participation that is 

cumulative in nature. That is, it is difficult to see how one could attain Level 5 -  children 

share power and responsibility for decision making -  without first attaining Level 1 -  

children are listened to. Shier argues that organisations committed to im plem enting Article 

12 must at a minimum act at Level 3. At this level, children’s views are taken into account, 

but children have no direct interaction at the point o f decision making. This is what Shier 

(2001) refers to as consultation and defines children’s role in this as inputting their views. 

However, it is only at Levels 4 and 5, where children are involved in decision making or 

have shared responsibility for decisions that active participation occurs.

Other models o f children’s participation provide various levels or ‘rungs’ o f  participation. 

For example, Treseder (1997) identifies five levels or degrees o f participation, ranging 

from adult-initiated and child-shared decision making through to child-initiated process 

with adults provide a supporting role. Thobum , Lewis and Shemmings (1995) set out nine 

levels fi'om m anipulation to delegated power. The difference between participation and 

hearing the voice o f  the child in such models appears to rest on whether or not children are 

contributors to a decision m aking process or have a role in making jo in t decisions with 

adults (Thomas, 2007). It is clear that Article 12 does not espouse the latter, but 

nonetheless it is considered to be the central participation right o f  the UNCRC and is 

viewed as the primary means by which children are involved in decisions that affect them 

(Lansdown, 2010), and more specifically in judicia l and administrative matters. However, 

Lansdown (2010; 2) is also clear about the limitations o f  participation at the level o f 

‘having a say’, stating that;

Participation seen as consultation or ‘having a say’ has often resulted in 

little changing, as adults continue to make decisions without taking real 

account o f  children’s views or giving them an effective part in decision 

making processes.
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Participation, Protection and the Evolving Capacity of the Child

In considering the child’s right to be heard in matters that affect them, two additional 

Articles of the UNCRC are also of significance here. The first is Article 3, which states 

that the child’s best interest will be a primary consideration in all matters concerning them. 

This is one of the four guiding principles o f the Convention (Vuckovic Sahovic el al., 

2012) and often referred to as the welfare or paramountcy principle (Reece, 1996). Article 

3 (best interest) and Article 12 (the right to be heard) are frequently seen as presenting two 

competing or even conflicting views of how decisions regarding children’s lives should be 

made: according to what adults think is best for the child or according to what the child, but 

not necessarily adults, consider the best option (Archard and Skivens, 2009). Together, 

considerations of these two concepts have come to fonn key components o f many policy 

and legal decisions involving children. In most instances the best interest principle arises 

in circumstances where there is a pressing reason to ask what we should do for an 

individual child when there are conflicting interests and opinions held by adults (Archard, 

2003). Archard and Skivenes (2012) argue that two of the most common arenas o f such 

disputes are medical decisions and family law. Further, Archard and Skivenes (2012) 

contend that while the best interest principle articulated in Article 3 has come to be 

interpreted as a primary or overarching principle, both Article 3 and Article 12 have equal 

standing in the UNCRC. Therefore the commitments they place on decision-makers must 

be balanced, but without any clarity on how this should be achieved. Such balancing or 

reconciliation has been the subject o f much debate in the literature and is returned to in 

Chapter Two below.

Article 5 o f the TJNCRC addresses the gradual relinquishing o f decision making power to 

the child in accordance with their evolving capacities. According to Article 5 this is to be 

achieved with the appropriate support and guidance o f adults. General Comment No. 7 of 

the UN Committee on the Rights of the Child (2006: 8) states that ‘the evolving capacities 

o f the child’ refers to ‘the processes of maturation and learning whereby children 

progressively acquire knowledge, competencies and understanding, including acquiring 

understanding about their rights and about how they can best be realised.’ Further, General 

Comment No. 7 goes on to argue that it is particularly important to recognise differences in
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the capacities o f children o f the same age. The evolving capacities o f the child should be 

viewed as an enabling and positive process that should not be over-ridden by authoritarian 

practices that have traditionally been used to limit children’s agency and self-expression 

(UN Committee on the Rights of the Child, 2006).

Taken together, the age and maturity qualifications attached to the consideration o f child’s 

wishes contained in Article 12 of the UNCRC and the recognition o f the evolving 

capacities o f individual children under Article 5 produce a complex set o f considerations. 

This results in the juxtaposition o f traditional considerations o f ability in line with 

chronological age under Article 12 and the more individual and liberal interpretation of 

capacity as demanded under Article 5 (Liebel, 2012). Consideration o f the child’s evolving 

capacities and the relationship between this and the right to being heard is also returned to 

in Chapter Two below.

The Irish Legal Context for Hearing the Voice of the Child

Under Article 40.3 of the Irish Constitution, Bimreacht na hEireann, all Irish citizens, 

including children, have a broad set o f unenumerated rights which the State is, insofar as is 

practicable, required to vindicate (Enright, 2008). However, it has been argued that 

children’s rights are particularly weak in both the Irish Constitution and in Irish legal 

jurisprudence and that this weakness arises at least in part from the high level of 

Constitutional protection afforded to the family, and to the marital family in particular, 

under Articles 41 and 42 (Enright, 2008; Kilkelly, 2008a). As Kilkelly (2008a; 59) states:

Although children are not unprotected by its provision, the failure o f the 

Constitution to recognise the independent rights of children has had the effect of 

rendering children’s rights invisible in a wide variety o f areas. This problem 

has been exacerbated by the extent to which parent’s rights supersede those of 

their children and this, combined with the superior constitutional position 

occupied by the family based on marriage, means that the constitutional 

influence on children’s rights is more paternalistic than rights based.
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In 2012 Ireland held a referendum to strengthen children’s rights in the Constitution. The 

proposed changes, which included providing for the rights o f  the child to be heard in 

judicial proceedings as per Article 12 o f the UNCRC, were passed by a small minority. 

However, the outcome of the referendum is currently being challenged in the Supreme 

Court. The detail o f the proposed changes to the Constitution and the potential impact of 

these are returned to in Chapter Two below in considering children’s rights and their right 

to participation in judicial matters in particular.

Ireland has ratified the UNCRC but has not incorporated the Convention into domestic law 

(McWilliams and Hamilton, 2010). While its provisions are binding on the State, they are 

not binding on the courts. However, the principles o f the child’s best interest and hearing 

the child included in Articles 3 and 12 have been enshrined in Irish legislation.

In private law, the concept o f the best interests or child welfare principle is not new and 

was contained in Section 3 of the Guardianship o f Infants Act 1964, which states that the 

welfare o f the infant must be the first and paramount consideration o f the court in any 

matter that affects the custody, guardianship and upbringing o f an infant and the 

administration of property or income in its name. The Children Act 1997, which updated 

the 1964 Act, states that the best interests of the child must be taken into account in 

decisions on the contact between the child and his/her parents following separation. In 

addition. Section 25 o f the Children Act 1997 allows for the court to consider the child’s 

wishes, while Section 28 provides for the appointment o f a Guardian ad litem for the child. 

However, Section 28 of the 1997 Act has yet to be commenced.

In the area o f public law, Section 24 o f the Child Care Act 1991 is as follows;

24. In any proceedings before a court under this Act in relation to the care and 

protection of a child, the court, having regard to the rights and duties of parents, 

whether under the Constitution or otherwise, shall—

(a) regard the welfare of the child as the first and paramount consideration, and
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(b) in so far as is practicable, give due consideration, having regard to his age and 

understanding, to the wishes o f the child.

The wording, structure and judicial interpretation o f this legislation have been criticised by 

a number of legal commentators. Not least of these criticisms is that, before outlining the 

provisions relating to both the child’s wishes and interest. Section 24 of the Child Care Act 

1991 instructs the court that this must be done in the context of due regard to the rights and 

duties o f parents (Kilkelly, 2008). This provision led to a number of very significant and 

far reaching legal decisions, and essentially redefines children’s rights and their best 

interest and welfare in ternis of parental rights (Shannon, 2000). Kilkelly (2008a) argues 

that the wording and structure of the legislation makes clear that the child’s interests are 

subordinate to the child’s wishes. Further, she considers that hearing the child is provided 

for in ‘...weak, almost grudging terms...’ and that this is evident in the phrasing of and 

caveats included in this provision. First, Kilkelly contends that the inclusion of the term 

‘as far as is practicable’ gives the court enomious discretion regarding the circumstances 

under which a child’s wishes should be taken into account and limits this only to when it is 

considered feasible and practical. Second, the provision that only children o f sufficient 

‘age and understanding’ need be heard allows the court to disregard the wishes o f children 

they do not believe to be o f such age and understanding, without any direction as to how 

such decisions on competency should be made. Finally, the court is only required to 

consider the wishes o f the child and not their views. This may reduce children’s 

involvement in child care cases to statements o f what they want rather than a broader 

appreciation o f the merits o f children’s participation and their rights to be involved 

(Kilkelly, 2008a).

In child care cases before the Irish courts, the appointment of a Guardian ad litem is a key 

mechanism through which the wishes and feelings o f the child and the best interest 

principle are brought together, with this dual fiinction being recognised in Section 13 o f the 

Child Care (Amendment) Act 2011, which states that:
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13(2B) A guardian a d  litem  shall for the purpose o f  the proceedings for 

which he or she is appointed promote the best interests o f  the child 

concerned and convey the view s o f  that child to the court, in so far as is 

practicable, having regard to the age and understanding o f  the child.

Section 26 o f  the Child Care Act 1991 sets out the circumstances in which a Guardian a d  

litem  may be appointed by the court. Further, it also provides for payment o f  the 

Guardian’s fee by the Health Service Executive (HSE)^ and for the dism issal o f  the 

Guardian i f  the child is made a party to the case and is appointed legal representation. 

Section 26 states that:

26 (1) If in any proceedings under P art IV  or VI the child to whom the 

proceedings relate is not a party, the court may, i f  it is satisfied that it is 

necessary in the interests o f  the child and in the interests o f  justice to do so, 

appoint a guardian a d  litem  for the child

(2) A ny costs incurred by a person in acting as a guardian ad  litem  under this 

section shall be paid by the health board concerned. The health board may apply

■ Until January 2014 the HSE was the statutory agency with responsibility for child protection including the 
provision o f  social work services and alternative care through foster families or residential centres. In 
January 2014 these functions transferred to the newly established Child and Family Agency. The functions o f  
the HSE under Section 3 o f the Child Care Act 1991 are:
3 .(1) It shall be a function o f every health board to promote the welfare o f children in its area who are not 
receiving adequate care and protection.
(2) In the performance o f this function, a health board shall—
(a) take such steps as it considers requisite to identify children who are not receiving adequate care and 
protection and co-ordinate information from all relevant sources relating to children in its area;
(h) having regard to the rights and duties of parents, whether under the Constitution or otherwise— (i) regard
the welfare o f  the child as the first and paramount consideration, and(ii) in so far as is practicable, give due
consideration, having regard to his age and understanding, to the wishes of the child; and
(c) have regard to the principle that it is generally in the best interests o f  a child to be brought up in his own
family.
(3) A health board shall, in addition to any other function assigned to it under this Act or any other enactment, 
provide child care and family support services, and may provide and maintain premises and make such other 
provision as it considers necessary or desirable for such purposes, subject to any general directions given by 
the Minister under seclioii 69 .
(4) The provisions o f the Health Acts, 1947 to 1986, and the Health (Amendment) Act 1987 , shall apply in 
relation to the functions o f health boards and their officers under this Act and the powers of the Minister 
under those Acts shall have effect accordingly as if  those Acts and this Act were one Act.

17



to the court to have the amount of any such costs or expenses measured or 

taxed.

(3) The court which has made an order under subsection (7) may, on the 

appHcation to it o f a health board, order any other party to the proceedings in 

question to pay to the board any costs or expenses payable by that board under 

subsection (2).

(4) Where a child in respect of whom an order has been made under subsection 

(I) becomes a party to the proceedings in question (whether by virtue o f an 

order under section 25 {1) or otherwise) then that order shall cease to have 

effect.

While recognising that this provides an opportunity for children’s voices to be heard in 

conjunction with consideration o f their best interests, this Section of the Act has also been 

criticised. Kilkelly (2008a) points out that no direction is provided to the court on the 

circumstances that may make such an appointment necessary in either the interest of the 

child or the interest of justice. Other weaknesses in this Section of the legislation include a 

lack o f specification regarding the role, functions and duties of the Guardian ad litem, the 

required qualifications for adopting this role, the absence o f a regulating body for 

Guardians and no provision for a national Guardian ad litem service (Kilkelly, 2008a; 

Shannon, 2007, 2005). Further, McWilliams and Hamilton (2010) point to the requirement 

to discharge the Guardian ad litem if  the child is awarded full party status and legal 

representation. This situation, they argue, appears to have arisen due to a misconception of 

the Guardian role as being solely as an advocate for the child’s wishes rather than having 

the dual function o f also making recommendations on the child’s best interest.

Under the UNCRC, signatory countries are required to report every five years to the UN 

Committee on the Rights o f the Child on the national implementation o f the Convention. 

In 1996, Ireland submitted its First National Report (Department of Foreign Affairs, 1996) 

on the implementation o f the UNCRC. In its Concluding Comments on this report, the UN 

Committee on the Rights o f the Child commented on a wide range o f areas in which 

Ireland’s approach to children’s rights required strengthening and made suggestions and
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recommendations on how this could be achieved (UN Committee on the Rights o f the 

Child, 1998). The Committee made the following recommendation with specific regard to 

legislation and the four general principles o f the UNCRC:

25. In view of the fact that the Convention can only be referred to before the 

courts as a means of interpretation of national legislation, the Committee 

recommends that the State party take further steps to ensure that the 

Convention is fially incorporated as part of the domestic law, taking due 

account o f its general principles as defined in article 2 (non-discrimination), 

article 3 (best interests of the child), article 6 (right to life, survival and 

development) and article 12 (respect for the views o f the child). (United 

Nations, 1998, p.4)

In addition, the Concluding Comments also recommended that Ireland should 

‘systematically promote and facilitate children's participation and respect for their views in 

decisions and policies affecting them’.

Following the submission of Ireland’s Second Report to the UN Committee on the Rights o f  

the Child (National Children’s Office, 2005b), the UN Committee noted a number o f areas 

in which progress had been made, but expressed concern over the enduring weak legal 

position of children’s rights. O f particular relevance here is the UN Committee’s concern 

over the failure to incorporate the UNCRC into domestic law, the lack o f status attached to 

children as rights-holders, the slow implementation o f the Children Acts 1997 and 2001, 

the ‘insufficient’ provisions for Guardian ad litem services and the relatively high level of 

complaints to the Ombudsman for Children in respect of children’s participation (UN 

Committee on the Rights o f the Child, 2006). In light o f these concerns the UN Committee 

on the Rights of the Child recommended that:

• measures be taken to incorporate the UNCRC into domestic law;

• all necessary measures be taken and resources allocated to the implementation of 

the Children Acts;
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• provision, including Constitutional provision, be made to ensure that children have 

the right to express their views in all matters that affect them and that due weight be 

accorded to these views; and that

• children be provided with opportunities to be heard in judicial and administrative 

proceedings affecting them, including through an independent Guardian ad litem, in 

particular where children are separated from their parents. (UN Committee on the 

Rights o f the Child, 2006)

The Irish Policy Context for Hearing the Voice o f the Child

Considerable progress has been made in the official recognition, promotion and facilitation 

of children’s rights in public policy over the past two decades, much o f which had a child 

protection focus. These developments were in response to a number o f factors including 

Ireland’s ratification of the UNCRC, increased lobbying by the community and voluntary 

sector, an increasing number o f cases appearing before the courts that highlighted the 

inadequate provision for certain children, particularly those with mental health and 

behavioural problems, and a small number of high profile cases of ongoing and severe 

child abuse, encompassing physical, sexual and emotional abuse and gross neglect (see 

Buckley and O ’Nolan, 2013 for a detailed account of policy and legislative developments 

and influences on these). These latter cases included the Kilkenny child abuse case, the 

West o f Ireland Farmer (McColgan) case and the litany o f accounts of abuse arising with 

respect to State residential institutions and members o f the Catholic clergy (Duggan and 

Corrigan, 2010).

With specific regard to improving child protection services, the Children First: National 

Guidance for the Protection and Welfare o f  Children (Department of Children and Youth 

Affairs, 2011) were first produced in 1999 and later revised in 2011 as part o f the policy 

response to these concerns, as well as to the enactment o f the Child Care Act 1991 and 

Ireland’s ratification of the UNCRC (Buckley and O ’Nolan, 2013). This national guidance 

document is intended to help standardise the approach used by statutory and voluntary 

agencies involved in providing child protection and family welfare services. One o f the
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key principles identified in the guidehnes for best practice in child protection is the right of 

the child to be heard and to have their views taken seriously. This best practice principle 

further states that children should be consulted on all child protection and welfare decisions 

that affect them, taking account o f the their age and maturity (Department o f Children and 

Youth Affairs, 2011), and is therefore in line with both the UNCRC and Irish legislation. 

Further, in 2014 the Government published the Children First Bill which, if passed, will put 

elements o f the Children First guidance on a statutory basis. These elements relate to the 

preparation, by certain providers o f services to children, of child safeguarding statements 

and mandatory reporting of suspected child abuse (Government o f Ireland, 2014).

At a broader children’s policy level, on foot o f comments by the UN Committee on the 

Rights o f the Child regarding the lack of a co-ordinated national strategy on children and of 

a single co-ordinating structure for policy that impacts on children and poor inter

departmental co-ordination (UN Committee on the Rights of the Child, 1998), the Irish 

Government developed The National Children’s Strategy’ 2000-2010 (Government of 

Ireland, 2000). This national strategy, based on extensive consultation with a wide range of 

stakeholders including children, took its perspective from the UNCRC (Corrigan, 2004). 

Howe\ er, it was not an implementation plan for the Convention and was not rights-based 

(Children’s Rights Alliance, 2006). It had three national goals: (i) that children will have a 

voice in matters that affect them and that their views will be given due weight in 

accordance with their age and maturity; (ii) children’s lives will be better understood and 

benefit from evaluation, research and information on their needs, rights and the 

effectiveness of services; and (iii) children will receive quality supports and services to 

promote their development.

Commitments contained in the National Children’s Strategy on children’s participation 

focussed primarily on the collective participation o f children in policy development and 

service delivery rather than on the right o f the individual child to be heard. A number of 

structures were put in place to achieve this collective participation, most notably Dail na 

nOg and Comhairle na nOg, which operate at national and local level respectively, the 

Children and Young People’s Forum and student councils in second-level schools. In
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addition, a commitment was given to the continued fiinduig of the Irish Associate o f Young 

People in Care (now Empowering People in Care (EPIC)) to develop a self-advocacy group 

for young people while in and on leaving care.

With regard to securing the individual right to participate in decisions affecting them, the 

measures were somewhat less defined and included a review of the Guardian ad litem 

service (see Capita/Nuffield Institute for Health, 2004). Additional measures included the 

establishment o f a formal system o f representation and complaints for children in care, a 

discussion paper on the issues surrounding children’s participation in decisions on their 

medical care, the implementation of those sections of the Children Act 1997 relating to the 

extension to the District Courts o f the power to order welfare reports and the provision o f a 

Guardian ad litem to children in civil cases involving custody and access disputes between 

parents.

The Mid-Term Review o f the National Children’s Strategy (Peyton and Wilson, 2006) 

pointed up a number o f concerns about progress under the measures to support children’s 

individual participation. Specifically, the authors raised significant concerns in respect of 

the Guardian ad litem service in public law cases, with the services being inconsistent 

across the country and with issues arising in relation to their effectiveness. In addition, as 

the relevant sections o f Children Act 1997 had not, and have not yet been implemented. 

Guardians are still unavailable to children in private family law cases.

Two other measures included in the National Children’s Strategy were also o f  significance 

in the context of the right o f the individual child to participate in decisions affecting them. 

The first was the proposed inclusion in the Irish Constitution of a statement on children’s 

rights. Although the National Children’s Strategy does not make specific reference here to 

the child’s right to participation, given its location under the national goal on giving 

children a voice, it must be assumed that it was intended that this would be one o f the 

specific rights to be enunciated in the Constitution. This issue is discussed further in 

Chapter Two. The second and more limited measure in respect o f children’s individual 

participation rights is the establishment o f an Office o f the Ombudsman for Children. This
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Office was established in 2004 under the Ombudsman for Children Act 2002. While the 

Office o f the Ombudsman has the authority to investigate complaints made by or on behalf 

of individual children on issues that affect them, and to consult with the child involved in 

such cases where it is considered appropriate, much o f its participation work is conducted 

with groups o f children.

In early 2014 the Department of Children and Youth Affairs launched its new children’s 

policy framework. Better Outcomes, Brighter Futures: The National Policy^ Framework fo r  

Children and Young People, 2014-2020. This document explicitly recognises that children 

have rights and that the State has an obligation to uphold and affirm these rights. It is also 

notable that the document makes a number o f references to children’s agency and their 

capacity from a young age to affect their own lives and those o f others around them. Better 

Outcomes, Brighter Futures contains six transformative goals that ‘...have the potential to 

improve outcomes and transform the effectiveness o f existing policies, services and 

resources in achieving these national outcomes’ (Department o f Children and Youth 

Affairs, 2014:2) and five national outcomes. O f particular relevance here is the 

transformative goal to ‘Listen to and Involve Children and Young People’. Specifically, 

this goal recognises the importance of children having a voice in decisions that affect them 

in the courts and legal system and the contribution they have to make through their unique 

experiences and perspectives. Further, the document contains a commitment by 

Government to ‘create mechanisms to provide children with the opportunity to be heard in 

judicial proceedings affecting them, including through independent representation where 

appropriate’, and locates lead responsibility for this within the Department o f Justice. In 

addition, the national outcome that children will be ‘connected, respected and contributing 

to their world’ asserts that children should be aware o f their rights and be supported to 

participate in decision making and in society, and that their own choices and determination 

influence both their own lives and their communities. While setting out many laudable 

intentions, given the newness o f this new policy framework it remains to be seen how such 

commimients will be met.
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In the meantime, building on the vision and goals of the National Children’s Strategy and 

other policy documents relevant to children’s lives. The Agenda for Children’s Services: A 

Policy Handbook (Office o f the Minister for Children and Youth Affairs, 2007) set out an 

over-arching policy framework that is intended to focus policy-makers, senior managers 

and frontline staff in child-related health and welfare services on reflective practice in 

needs-led, outcomes focused and evidence-based service development, implementation and 

evaluation. The Agenda fo r  Children’s Services promoted a partnership approach with 

children and families in the identification of their needs, as well as their views o f the 

services they receive and the services that work best in meeting their needs. Within this the 

voice of the children involved was emphasised: ‘Working in partnership must involve 

children as much as it does the adults who care for them’ (Office o f the Minister for 

Children and Youth Affairs, 2007; 20). Policy-makers, HSE senior managers and frontline 

staff were encouraged to ask themselves reflective questions in respect of the participation 

o f children and families as part o f the process of ensuring quality needs-led services. These 

questions related to the structures and processes in place to support such participation, how 

participation by children and families could be enhanced and how the impact of their 

participation on policy and services could be measured. As yet, there is no evidence o f how 

far such reflective practice has resulted in improved participation for children or on the 

degree to which such participation is impacting on policy and serv ices.

The Guardian ad litem in Ireland

As in a number o f other jurisdictions, the impetus for the implementation o f child 

protection legislation and the development o f Guardian ad litem provision came from a 

number o f high profile child abuse inquiries, most specifically the 1993 Report o f  the 

Inquiry into the Kilkenny Incest Case^ (Carr, 2010). Also in common with many 

jurisdictions, the child’s voice in child care proceedings, as in private law cases, is usually 

heard through a third party rather than directly by the court (Parkinson and Cashmore,

See McGuinness, C. (199.^). This case involved the systematic physical and sexual abuse o f  a young girl by 
her father over a 16 year period despite numerous contacts with State services. The inquiry called for the 
implementation o f  the Child Care Act 1991 m full and made particular reference to the section in the Act 
providing for the Guardian a d  litem.
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2008; Taylor et al., 2007). Relatively little is known about the operation o f the Guardians 

in Ireland, due partly to the in camera rule that prevents the scrutiny of child care 

proceedings and partly to the virtual absence o f written decisions in the District Court, 

where the majority of those child care proceedings are heard (O’Mahony et al. 2012). 

However, in 2013, Part 2 of the Courts and Civil Law (Miscellaneous Provisions) Act 2013 

was commenced. This amended the in camera rule in family law and child care 

proceedings so as to allow bona fide representatives o f the press to be present in court 

during these proceedings and to enable the media, researchers and legal professionals to 

gain access to information on the operation of the law in this area. All reports arising from 

the presence o f such persons in the court are subject to strict confidentiality rules that are 

designed to protect the anonymity o f the parties and the child’s best interest.

As indicated above, Ireland’s National Children’s Strategy 2000-2010 (Government of 

Ireland, 2000) provided for a major review o f the Guardian ad litem service that would 

consider three specific issues: the role of the Guardian ad litem service in family law 

proceedings and the general issue o f representation for children in legal proceedings; the 

need for more detailed guidelines on the appointment, role and fiinction o f a Guardian ad 

litem -, and the adequacy o f the present serv ice, including its ftinding and management. This 

review was published in 2004 and represents the first major piece o f work on the operation 

o f the Irish Guardian ad litem service (Capita/Nuffield Institute for Health, 2004). It 

locates the Irish model within an international context, drawing on models o f children’s 

representation in family law in the US, the UK, France, Norway and Germany. It 

considered a range of management and organisational issues arising from legislation and 

practice, the costs of the service and the extent and quality o f the service being provided. 

While this report made many recommendations relating to the operation o f the service, 

these can be summarised as the need for a regulatory framework that would cover the 

definition, role, qualifications and powers of the Guardians, and guidance to the courts on 

the appointment, selection and discharge o f same. The representation o f children by both 

Guardians and solicitors is currently prohibited under the Child Care Act 1991 and the 

review recommended that provision be made for such dual representation where 

appropriate. The review also recommended dispensing with the representation of
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Guardians by legal professionals and the agreement o f  an enforceable fee scale to be paid 

to Guardians.

In their concluding comments, the authors o f  the review restate that a majority o f  those 

they consulted with, including members o f  the judiciary, legal professionals, social 

workers. Guardians and other professionals, report that the Guardians undertake valuable 

work and that provision for their role, or a similar role, should be provided for, albeit in a 

regulated environment. The principal ‘sim ilar role’ discussed by the reviewers is that o f 

independent advocate. Such advocates would not replace the Guardian service, but work 

alongside it, offering the courts a second mechanism by which to hear the child’s wishes 

and feelings. Thus while presenting a range o f  options for the future o f  the Guardian 

service, the review favours a dual-track model where Guardians would continue to be 

appointed in cases where the child is very young, very vTilnerable or where cases are 

complex. In m ore straightforward cases, an advocate could be appointed for a limited 

period to ascertain only the child’s wishes and feelings, with their best interests represented 

by a legal professional. Advocates are presented as being more appropriate to older 

children who are capable o f  forming and articulating a view, but who also would, 

presumably, be capable o f  instructing legal representation. This, the reviewers argued, 

would allow for the separation o f  the child’s best interest and their wishes and feelings, 

although it is not clear how this would be achieved given that information in the case o f the 

advocate and instruction in the case o f  the legal representative would be taken from the 

same child.

Arising from the National Children’s Strategy! 2000-2010, and the above review o f the 

Guardian ad litem  service. Giving a voice to children’s wishes, feelings and interests: 

Guidance on the role, criteria fo r  appointment, qualifications and training o f  Guardians ad  

litem appointed for children in proceedings under the Child Care Act 1991 was developed 

by the Children Acts Advisory Board (Children Acts Advisory Board, 2009). This 

guidance document was devised by a consultative committee com prised o f  key
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stakeholders"* and defines the role o f  the Guardian ad litem  as to ‘independently establish 

the wishes, feelings and interests o f  the child and present them to the court with 

recomiTiendations.’ (Children Acts Advisory Board, 2009; 3) While this definition o f  role 

does not specifically refer to the best interests o f  the child, this term is used throughout the 

guidance document in relation to the function o f  the Guardian and must be assumed, 

therefore, to be implicit in this definition.

The Children Acts Advisory Board Guidance document sets out seven standards o f  good 

practice for Guardians ad  litem  in Ireland. These are similar to those contained in the UK 

Manual o f  Practice Guidance for Guardian’s ad  Litem and Reporting Officers (HM SO, 

1992), although it should be noted that the latter has statutory status while the former does 

not. The Standards o f Good Practice in the Irish guidance document are as follows.

(a) Independence: the guardian ad  litem is independent o f  all other professionals and 

agency staff involved with the child and family.

(b) Inclusiveness: the guardian ad litem shall ensure that the views o f  all parties and 

others o f significance are taken into account.

(c) Inquiry into the child’s circumstances: the guardian ad litem ’s approach to the task 

shall be planned, focused and flexible. Avoiding delay, other than planned and 

purposeful, will be a priority. The inquiry shall comply with the provisions o f the 

Freedom o f  Information Acts, 1997 and 2003, and the Data Protection Acts, 1998 

and 2003.

(d) Interests o f  the child: the guardian ad  litem shall meet the child as often as 

necessary to be satisfied that his/her wishes, feelings and interests are ascertained 

and adequately represented to the court.

(e) Evaluation and report: the guardian ad litem  shall complete a written report for the 

court, unless the exceptional nature o f  the case requires otherwise.

(f) Attendance at court: the guardian ad litem  shall attend on all court dates unless

“ This consultative committee comprised representatives o f  organisations providing Guardian services, legal 
organisations, the Children’s Rights A lliance, the Irish Association o f  Young People in Care, the Irish Youth 
Justice Service, the Probation Service, the Courts Service, the Department o f  Health and Children and the 
Health Service Executive, as well as Guardians operating independently and members o f  the legal 
professions.
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excused by the court.

(g) Closing the case: when proceedings have concluded the guardian ad litem's 

involvement in the case ceases. However, if the case is scheduled for further 

review, s/he shall seek clarification from the court regarding its expectations of 

his/her further involvement. (Children Acts Advisory Board, 2009: 3)

The tasks to be undertaken by the Guardians in performing their role are also set out in the 

Children Acts Advisory guidelines and consist of: (i) meeting with the child; (ii) 

identifying the nature o f the proceedings and the parties involved; (iii) conducting a 

thorough enquiry into the child’s circumstances and providing independent 

recommendations to the court; (iv) acquiring an understandmg of the judicial, legal, social, 

political and governmental systems affecting the child; (v) try to achieve the most 

appropriate outcomes for the child (vi) consulting with the child’s family; (vii) assessing 

the impact of the proceedings on the child and acting promptly to help protect the child 

from further stress or distress, and be aware o f all the of the options open to them; (viii) 

deciding on the necessity or otherwise o f expert evidence bearing in mind the possible 

negative impact o f delay; (ix) assessing the level, timing and manner of state intervention 

in the life of the child; and (x) providing a written report to the court based on all the 

information gathered.

The guidance provided by the Children Acts Advisory Board document also provides 

guidance for the courts on the appointment o f a Guardian, qualification and training 

guidelines, as well as operational and practice guidelines. However, the Guidance itself, as 

well as the failure of successive governments to act on both it and the Capita/Nuffield 

Institute for Health review, has been the subject o f some criticism. While recognising that 

the Guidance document marks a step forward, both Daly (2010) and Carr (2009) draw 

attention to its weaknesses. Both authors highlight that the Guidance document lacks 

status, in that it is neither legislation nor regulation, and is therefore not binding in law and 

that there remains no regulatory body to oversee the implementation o f the Guidance. 

Hence, as Carr (2009) asks, who is to ensure that the courts and the Guardians comply with 

its advice? Both Carr (2009) and Daly (2010) also draw attention to the fact that the
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Guidance did not address the issue of the funding o f Guardians in child care proceedings. 

At present, the costs o f the Guardian, and their solicitor if one is appointed, are met by the 

HSE, who are also a party to such proceedings. The Children Acts Advisory Board did not 

consider that addressing this issue and others related to the management of the Guardians 

was within their remit (Children Acts Advisory Board, 2009). Carr (2009) concludes that, 

while addressing the micro issues o f Guardian practice, the Guidance represents a missed 

opportunity to address the wider and potentially more critical macro issues.

The Appointment o f  Guardians ad litem in Child Care Proceedings 

In 2011, 2,248 children were admitted to care in Ireland (Health Service Executive (HSE)^, 

2013). O f these, 1,382 (62%) were placed in voluntary care with the agreement of their 

parents. This does not require a court order. O f the remaining 866 cases, 340 (39%) were 

admitted to care under emergency orders and 496 (57%) were placed under other courts 

orders including interim and care orders. In total, 6,160 children were in the care o f the 

state in 2011. Many children involved in care proceedings have experience of complex 

problems and family situations. In Ireland, as elsewhere, neglect, physical, sexual and 

psychological abuse, exposure to domestic violence, parental mental health problems and 

alcohol and drug addiction, and poverty frequently mark the lives o f the children and 

families before the courts (Yampolskaya et a i,  2014; Coulter, 2013).

In Ireland, the majority o f children in care proceedings have no independent legal 

representative (Shannon, 2010). Their wishes and feelings, when heard, are primarily 

mediated through a third party in the person o f a Guardian ad litem. It is not known how 

many children in child care proceedings have had their views heard and considered in the 

decisions about their care as there is no accurate recording o f the number o f Guardians 

appointed in Ireland (McWilliams and Hamilton, 2010). However, forthcoming figures

' On 1*' January 2014  responsib ility  for child protection and fam ily  support w as transferred to the new ly  
estab lished  C hild and Fam ily  A gency. B ecau se the H SE had responsib ility  for child  protection throughout 
the period during w hich m uch o f  the research for this thesis w as conducted, and w as the agency  spoken about 
by the research participants, the HSE is referred to throughout the thesis, other than w hen publications or 
interventions since the inception o f  the C hild and Fam ily A g en cy  are included.
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from the Child Law Reporting Project^ regarding just under five hundred observed child 

care cases in the District Courts indicate that nationally the proportion o f cases with a 

Guardian was just under 50%, but that regional variations were substantial (see Table 1 

below). It should be noted, however, that these observed cases were sampled primarily 

from Ireland’s main urban centres and regional towns, with the study noting that there is a 

much lower tendency for Guardians to be appointed in rural areas and along the Western 

seaboard (Coulter, 2013).

Table 1

Child Care Cases in the District Courts: Appointment of Guardians ad Litem and
Solicitors for the Child

No. o f Cases % of Cases
Whole Country
Guardian ad litem 241 49.6
No Guardian ad litem 236 48.6
Solicitor for the child 7 1.4
Not applicable 1 0.2
Not recorded 1 0.2
Total 486 100

Dublin
Guardian ad litem 115 68.0
No Guardian ad litem 51 30.2
Solicitor for the child 1 0.6
Not Applicable/Not Recorded 2 1.2
Total 169 100.0
Cork
Guardian ad litem 18 27.3
No Guardian ad litem 43 65.2
Solicitor for the child 5 7.6
Total 66 100

 ̂ The independent Child Care Law Reporting Project was launched in 2013 and aims to report on a 10% 
sample o f  child care cases m the District Courts between 2013 and 2016. Cases are attended by reporters, 
analysed and details o f  a selection o f  cases are published on the Project’s website (w ww .childlaw nroiect.ie).

30



Table 1 contd.

Clonmel
Guardian ad litem 5 17.9
No Guardian ad litem 23 82.1
Solicitor for the child 0 0
Total 28 100.0

Waterford
Guardian ad litem 11 44.0
No Guardian ad litem 14 56.0
Solicitor for the child 0 0
Total 25 100.0

Drogheda
Guardian ad litem 15 68.2
No Guardian ad litem 7 31.8
Solicitor for the child 0 0
Total 22 100.0

Dundalk
Guardian ad litem 18 81.8
No Guardian ad litem 4 18.2
Solicitor for the child 0 0
Total 22 100.0

Limerick
Guardian ad litem 10 50.0
No Guardian ad litem 10 50.0
Solicitor for the child 0 0
Total 20 100.0

Rest of Country
Guardian ad litem 49 36.6
No Guardian ad litem 84 62.7
Solicitor for the child 0 0
Total 133 100.0

Source: Child Care Law Reporting Project, unpublished figures, July 2014.

The Problem to be Addressed

The UNCRC reaffirms the basic dignity o f all people and o f the child in particular, 

establishes the child’s status as a subject of rights and provides for the indivisibility o f the
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rights it sets out (Vuckovic Sahovic et al., 2102). The rights to which children are entitled 

are enunciated in the Convention but, as with most international conventions, the practical 

measures by which these are to be achieved are not addressed and are instead left up to the 

signatories in the context o f their domestic law, policies and practice (Kilkelly, 2008). In 

Ireland, the Convention is not binding on the courts but is instead only to be considered in 

the interpretation o f domestic legislation. Legislative provision for children’s rights is 

uncommon and the implementation o f their right to be heard in judicial matters, and more 

specifically child care proceedings, is at the discretion o f the judiciary and are 

geographically varied (Coulter, 2013). Policy on children’s participation is focused 

primarily at the collective level and the relatively few policy developments aimed at the 

participation of individual children, including the review and development o f the Guardian 

ad lilem service, have been weakened by the lack o f action on the part of government 

(Carr, 2009).

While there has been interest in hearing the voice o f the child in public and private family 

law cases (for example. Shannon, 2000, 2007, 2008; Children Acts Advisory Board, 2009), 

this has tended to focus on operational issues. With respect to the Guardian ad litem, these 

issues have included the need for national standards, guidelines and regulation in relation to 

the quality, roles and conduct o f Guardians. In comparison, relatively little attention has 

been paid to the processes through which the child’s voice is heard and reported to the 

court. Little is known in Ireland about the reasons why Guardians are appointed to some 

cases and not to others, about how they ascertain the wishes and feelings o f the children 

they work with, about what and how they report to the courts and the perceived impact o f 

their recommendations on court decisions. These issues are important in the context o f the 

future development and operation of the service and children’s participation more 

generally. This study aims to contribute to current knowledge by examining these issues 

from the perspective o f Guardians, District Court judges and children w'ho have had a 

Guardian appointed to them in child care proceedings.
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Research Questions

The current study resides at the juncture of a number of theoretical positions regarding 

children's rights and the social construction o f children. Key to these are three rights set 

out in the UNCRC: the child's best interest, the child's right to be heard and the evolving 

capacity o f the child. These rights are central in considering the relationship between 

welfare and rights-based approaches to children’s care. In addressing both the theoretical 

and practical implementation of these approaches, the construction o f the child as a social 

being who is influenced by and influences their social and cultural context, is considered 

central to the current work.

Addressing current gaps in knowledge and locating the study within a child rights and 

social constructionist framework leads to the following five research questions.

1. What is the process by which children are afforded and experience the right to be 

heard within the context of decisions about their care within child care proceedings 

in the District Court?

2. What are the processes through which children’s wishes and feelings are

ascertained and reported on by the Guardians?

3. How do Guardians, judges and children perceive the relationship between

children’s right to have their best interest protected and their views heard and

accorded due weight?

4. What is the perceived influence of the Guardian’s on judicial decisions and their 

added value in child care cases?

5. What do these processes and interpretations o f children's views reveal about the 

intersection o f welfare and rights-based approaches to children in child care cases 

and perceptions of, and attitudes towards, children’s agency?

In attempting to answer these questions this study draws on the relevant international and 

Irish literature and on in-depth interviews with 22 Guardians ad litem attached to 

Barnardos, nine District Court judges and eight children who have had a Guardian
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appointed to them. In addition, the Guardian ad litem reports to the courts in respect of 

seven o f these children are analysed.

Conclusion and Thesis Outline

Although Ireland has ratified the UNCRC and has enacted legislation that provides for the 

child to be heard and their views to be considered in child care proceedings, the 

opportunity to do so is at the discretion o f the judiciary. Where this opportunity is afforded 

to children, a primary mechanism through which the child’s voice is heard is a Guardian ad 

litem. However, relatively little is known about the operation o f Guardians in Ireland, the 

processes through which they ascertain the wishes and feelings o f the child, the experience 

o f the children they represent or their influence on judicial decisions. This study aims to 

address a number of these gaps in our current knowledge.

The child’s right to be heard in judicial matters that affect them is not a straightforward 

matter and is embedded within concerns about the child’s capacity to form a view, their age 

and maturity, their best interest and their evolving capacities. In embracing these concerns, 

child rights and social constructionism present children as active agents in their own lives. 

One o f ways in which children can give effect to this agency and to their self-determination 

is through having their views heard and afforded due weight in matters that affect them. It 

is with these issues o f rights and agency and voice, and the mechanisms and processes 

through which they are realised that this study is centrally concerned.

Chapters Two and Three expand on the two theoretical fields, introduced above, that 

underpin the current study: children’s rights and the social construction o f childhood and 

children. Chapter Two provides an examination and review o f the literature on the three 

relevant articles in the UNCRC identified above. These are Article 12, Article 3 and 

Article 5, which relate respectively to the right to the participate, the principle o f the best 

interest o f the child and the child’s evolving capacity. This chapter also reviews proposed 

changes to the Irish Constitution that would impact on children’s participation rights. 

Chapter Three examines the social construction of children as proposed through the ‘new’

34



sociology o f  childhood and considers how this relates to children’s rights and 

developm ental theories. In addition, this chapter reports on the research literature on 

children’s and professional’s views o f children’s participation in child protection cases.

Chapter Four details the m ethodology that was applied in the current study and addresses, 

in particular, issues in relation to including children in the research. Drawing on the 

interviews with the Guardians, judges and children. Chapters Five to Eight present the 

research findings. Chapter Five draws out the issues considered by judges when appointing 

a Guardian, their understanding o f  the G uardian’s role and the characteristics o f the cases 

to which they appoint Guardians. This chapter also considers these issues, most 

specifically the role o f  the Guardian, from the perspective o f  both the Guardians 

them selves and the children. Chapter Six presents the research findings in relation to the 

processes through which Guardians ascertain the wishes and feelings o f  the children and 

how these are reported on to the court. Chapter Seven then considers the issue o f 

children’s voice and children’s best interest and explores the factors at play in the weight 

attached to the wishes and feelings o f the child and the reconciliation o f  these with their 

best interest. Chapter Eight presents the research findings regarding the perceived 

influence o f  the Guardian on court decisions and the added value they bring to child care 

proceedings fi-om the perspective o f  the Guardians and the District Court judges, as well as 

their views on children’s rights and the Guardian as a means o f children’s participation. 

This chapter also presents the findings in relation to what children valued about having a 

Guardian and their perceptions o f  their own influence. Finally, Chapter Nine considers the 

implications o f  the research fi-om a child rights and social constructionist perspective.
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Chapter Two

The Child’s Right to be Heard:

The UN Convention on the Rights of the Child

Introduction

The UNCRC contains 54 articles covering a diverse range o f  social, economic and cultural 

rights. These are widely considered to fall into three categories according to the “three 

P ’s” : provision rights, which address the right o f the child to have their basic need, such as 

food, shelter, health, care and education, met; protection rights that cover the right to be 

protected from hamiftil acts and practices; and participation rights that address the right o f 

children to be heard in decisions affecting their own lives (Hammerberg, 1990; Lansdown, 

1994). This chapter is concerned with the interpretation, implementation and relationship 

between two o f  the U N C R C ’s four guiding principles^: Article 3 which relates to the 

prim acy o f  the best interest o f  the child, and Article 12, which enunciates the rights o f  the 

child to be heard in matters that affect them. In addition. Article 5, which deals with the 

ch ild’s evolving capacities, is also considered here due to its potential significance in the 

interpretation o f  Article 12. The chapter firstly considers the ch ild ’s right to be heard under 

Article 12 before exploring the relationship between this and the remaining two Articles. It 

concludes by considering recent developments regarding children’s rights in the Irish 

Constitution.

Article 12: The C hild’s Right to be Heard

Children’s right to be heard in decisions that affect them  is addressed in a number o f 

articles in the UNCRC. These include the right to freedom o f expression (Article 13), 

freedom o f  thought, conscience and religion (Article 14), freedom o f  association (Article 

15), the right to privacy (Article 16) and the right to access information (Article 17). These 

articles are generally seen to be concerned with civil freedoms and have resulted in

 ̂ The four core principles o f  the U N C R C  are: non-discrim ination  (A rticle 2); the best interest o f  the child 
(A rticle 3); the right to life, survival and developm ent (A rticle 6); and respect for the view s o f  the children 
(A rticle 12) (U N IC E F, 2009).
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children’s participation in a range o f fora, including local development projects, school 

governance structures, international congresses and representations before parliament 

(UNICEF, 2009).

However, in the context of the current study the most important participation article in the 

UNCRC is undoubtedly Article 12. This articulates the child’s right to be heard in 

decisions affecting them, including judicial and administrative decisions. Article 12 states 

that

1. State parties shall assure to the child who is capable o f forming his or her own 

views the right to express those views freely in all matters affecting the child, the 

views o f the child being given due weight in accordance with the age and maturity 

of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be 

heard in any judicial and administrative proceedings affecting the child, either 

directly, or through a representative or an appropriate body, in a manner consistent 

with the procedural rules o f national law.

In its Genera! Comment No. 12: The Right o f  the ChUd to be Heard (2009), the UN 

Committee on the Rights o f the Child provides a legal and literal analysis o f the various 

components of Article 12. They are worthy o f consideration here as they refer to a number 

of themes that reoccur throughout much o f the literature on children’s participation.

Conditions for the Implementation o f Article 12

The UN Committee on the Rights o f the Child (2009) states that Article 12 places a legal 

obligation on states to recognise and ensure the right o f the child to express their views and 

have these considered in matters that affect them. The use o f the legal term ‘shall assure’ 

in the Article leaves State parties with no discretion other than to fully implement it and 

applies equally to provision for the child to express their views and the awarding of due 

consideration o f these. However, there is no obligation on the child to exercise this right
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(Daly, 2010). State parties must ensure that children are aware o f this right and are 

provided with the appropriate information and advice to decide whether to express their 

view or not, but the choice whether or not to participate belongs to the child.

General Comment No. 12: The Right o f  the Child to be Heard makes a number of 

statements relating to children’s capacity to form a view (UN Committee on the Rights o f 

the Child, 2009). These are returned to later in this chapter when considering the 

provisions o f Article 5 alongside Article 12. The right of the child to express their views 

‘freely’ is considered by the Committee not only to relate to the child’s right to express 

their view or not, but also to the need to provide an environment in which the child feels 

comfortable and secure in expressing a view, that this view and its expression is free from 

manipulation by others, that the child is interviewed only as much as is necessary, and that 

the child is fully and appropriately informed o f the conditions under which they will be 

asked to express their view, o f the matters, options and possible decisions that may be 

taken and the consequences o f these.

Article 12 stipulates that children’s views must be given due weight according to the 

child’s age and maturity. The UN Committee stresses in its Genera! Comment No. 12 that 

it is insufficient to simply listen to the child under Article 12. Not only must the child’s 

views be considered, but the child should be informed as to how their views have 

influenced the outcome o f decision making process. Age alone cannot be used to 

determine the significance o f the child’s view. Maturity, which ‘...in the context o f Article 

12, [it] is the capacity o f a child to express her or his views on issues in a reasonable and 

independent manner’, must also be considered (UN Committee on the Rights o f the Child, 

2009). Further, the impact o f the matter in hand on the child must be taken into account. It 

has been suggested that the greater the impact o f the matter on the child then the greater the 

weight to be afforded to their views (Lansdown, 2005a). The UN Committee suggests that 

the greater the impact o f the outcome on the child, the more relevant the appropriate 

assessment o f  the child’s maturity and that such as assessment should be carried out prior 

to any decision on the significance o f the child’s views being taken (UN Committee on the 

Rights o f the Child, 2009).
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The Right to be Heard in Judicial Matters

Article 12 affords children the right to be heard ‘in any judicial and administrative 

proceedings affecting’ them. Particularly relevant here is the consideration o f judicial 

hearings and the UN Committee is clear that the right of the child to be heard applies in all 

judicial cases without limitation, and therefore applies in relation to all branches o f  the law 

including family, criminal, health and social services, human rights law and legislation 

governing immigration, irrespective o f who initiates proceedings (UN Committee on the 

Rights o f the Child, 2009). The Committee recommends that while children may be heard 

through a representative, they should be provided with the opportunity to be heard directly 

where possible. While parents may represent their child’s views in legal proceedings, 

many family law cases include an element o f conflict and adversity between parents and 

their children, in which case independent representatives (lawyers, social workers. 

Guardians ad litem or others) are frequently used. It is imperative that such independent 

representatives accurately transmit the views of the child to the decision-makers using a 

method that is determined by the child or the appropriate authority. Such representatives 

should be knowledgeable of the decision making process and have experience of working 

with children. They should also be very clear, both with themselves and others, that they 

represent the interests of the child exclusively and not those o f any other person or 

institution (UN Committee on the Rights o f the Child, 2009). Finally, the child’s right to 

be heard must be exercised ‘in a manner consistent with the procedural rules o f national 

law’. This does not afford State parties the option o f using existing protocols to limit the 

exercise and implementation of Article 12. Instead, they are encouraged to ensure that 

procedural rules support and comply with its implementation (UN Committee on the Rights 

of the Child, 2009).

The UN Committee also outlines the core obligations placed on state parties in relation to 

Article 12. These include obligations to remove or amend legislation and legislative 

procedures that may hinder the implementation o f Article 12, the introduction of 

mechanisms to provide children with access to appropriate information, support and 

feedback on the weight accorded to their views in the decision making process, and the 

introduction of complaints, remedies or redress procedures. In relation to civil judicial
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proceedings, including divorce and separation, alternative care and separation from parents, 

and adoption and kafala in Islamic law, the UN Com m ittee has stated that the views o f  the 

child must be heard and taken into account when decisions on the best interests o f the child 

are being made. With regard to the separation o f  families and alternative care 

arrangements, the Com m ittee further states that experience shows that children are 

frequently deprived o f their right to be heard and urges state parties to introduce legislation, 

policy directives and regulations to ensure that the voice o f  the child is heard and their 

views taken into account in all aspects o f decisions regarding their care (UN Committee on 

the Rights o f  the Child, 2009).

Issues in Implementing Article 12

W hile the Committee on the Rights o f  the Child is clear about the weight and principle 

underpinning Article 12, it does not specify how children’s participation should be 

achieved, leaving this instead to be worked out by State parties in various national and 

local contexts (Preten and Hart, 2000). As with most other aspects o f the UNCRC, this has 

led to a variety o f interpretations and mechanisms o f  implementation that often reflect 

economic, social, cultural and other norms in a given state.

W hile children may possess the right to be heard, it appears that this general principle is 

m ore difficult to implement than those relating to non-discrim ination, survival and 

developm ent, and protection. This is because it is premised on a view  o f  children as 

holders o f  the right rather than recipients o f services or charity (UNICEF, 2009) and 

requires a respect for children as active social agents in their own lives. It fiarther highlights 

the tension between the two traditional schools o f  thought regarding children’s rights more 

generally, as previously referred to in Chapter 1. I f  we accept the notion o f  children as the 

holders o f  rights, should we thus extend all adult rights to children, or do children remain 

less than fully developed adults-in-waiting in need o f protection and incapable o f  making 

rational and informed decisions (Franklin, 1995)? It would seem that by providing for 

children who are capable o f form ing a view to have this heard, while at the same time 

placing the determination o f the weight o f this view and the determination o f  what is in the
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child’s best interest in adult hands, the UNCRC is attempting to take an alternative, middle- 

ground position between these two paradigms.

This intermediate position is evident in what Article 12 both includes and excludes. 

Alderson and Montgomery (2001) identified four levels o f participation in decision 

making: (i) to be informed; (ii) to express an informed view; (iii) to have that view taken 

into account; (iv) to be the main or joint decision-maker. Lansdown (2005a) argues that 

Article 12 provides for the first three o f these levels (ahhough the first, the right to be 

infonned, is implicit rather than explicit) but does not go so far as to allow children to be 

decision-makers. Children must be listened to but adults remain the ultimate decision

makers. However, while Alderson (2000) agrees that only the first three levels are present 

in the UNCRC, she proposes that it is a mistake to assume that participation occurs only at 

level (iv) above, where the child is the main or joint decision-maker. Alderson (2000) 

proposes that the previous three levels o f participation are important in their own right and 

precede and contribute to enabling the child to contribute to or make decisions or inform 

adult decision making. Further, allowing children to be joint decision-makers or the main 

decision-maker has been interpreted as allowing children to do what they want and as such 

supports an argument that allowing children to participate at this level is dangerous to both 

themselves and others as they are likely to make ‘wrong’ choices (Franklin, 1995). The 

Convention does not allow for this by the inclusion o f Article 3, where the best interest o f 

the child is a primary consideration in all matters that affect them (Alderson, 2000).

The UNCRC’s general principle of participation and Article 12 in particular has been 

increasingly used to inforni and guide legal processes in public and private family law 

disputes involving custody, access and alternative care arrangements (UNICEF, 2009). 

However, key interpretation and implementation questions arise in relation to Article 12 if 

children in ratifying states are to enjoy their right to be heard, including who decides which 

children will be heard and how such decisions are made. Ang et al. (2006) provide a 

summary o f the problems arising in relation to the right to participation. Two such 

problems include the need for the child to be able to express their views freely and the need 

to assess competency.
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Under Article 12 children must be afforded the opportunity to ‘freely’ express their views. 

This implies a lack o f interference by adults. Ang et al. (2006) argue this can be difficult to 

achieve in a process that almost always involves or requires adult input, support and 

guidance, and for children who may be influenced by one or other parent in particular. In 

addition to lack o f interference by adults, children need safe spaces to express their views 

freely, in which they neither feel shamed by expressing their views nor are they intimidated 

by the threat o f any form o f punishment for doing so (Preten and Haminarberg, 2000). As 

indicated above, children may choose not to express their views and cannot be forced to do 

so under Article 12 (UN Committee on the Rights of the Child, 2009). When they are 

allowed and choose to do so in judicial and administrative matters this is primarily done 

through an adult representative, frequently a parent, advocate, social worker, legal 

professional or guardian. Although such a representative is charged with reporting on the 

child’s wishes and feelings, conflict of interests can arise and abuse of the position of 

representative can occur (Ang et a l,  2006).

Further, Preten and Hammarberg (2000) argue there is a need to address social attitudes 

and behaviours if children’s participation is to be taken seriously, particularly in the context 

o f a ‘zero-sum’ perspective of allowing children to influence decisions that affect them. 

From this zero-sum perspective, allowing children to have some influence over decisions is 

viewed by the adults involved as requiring them to lose some of their own power and 

control over children in a variety of contexts. Such contexts include the family and the 

class-room, although this could also be extended to public services, the political arena or 

society more broadly. To change adults’ attitudes from this ‘children win - adults lose’ 

perspective to one that recognises that children’s participation results in a win-win situation 

may, Preten and Hammarberg (2000) somewhat dishearteningly suggest, take a number of 

generations. Such change, they argue, will only occur when a wide range o f actors 

including educators, political parties, governments, civil society and the media take 

seriously their roles in influencing and transforming attitudes and behaviour.

Establishing when a child is ‘capable’ o f expressing a view represents a further difficulty in 

the implementation o f Article 12 (Ang et a!., 2006). The inappropriateness of making this
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a purely age-based decision is widely accepted (Hodgkin and Holmberg, 2000) as 

emerging evidence suggests that even very young children can form opinions (Lansdown, 

2005b; Alderson, 2000) and that individual children mature at different rates (Daly, 2009).

The limitations o f Article 12 must also be noted, in that it affords the child the right to 

influence decisions, not to make them (Lansdown, 2005b). By assuring the child that ‘due 

weight’ will be given to their views in accordance with their age and maturity, it provides 

the opportunity for the child to motivate the decision-makers to make the choice the child 

themselves would make if  afforded the opportunity to do so (Archard, 2003). However, as 

Archard goes on to argue, one o f the key difficulties to arise is in detennining the meaning 

of ‘due weight’ and its relativity in complex circumstances where the wishes and views of 

others -  most particularly the child’s parents -  must also be taken into account. Where the 

expressed wishes of children and parents conflict, Archard (2003) asks which is to be given 

the greater weight? In child protection cases this conflict can also extend to the wishes and 

views o f experts including social workers, psychologists and Guardians ad litem. Given the 

importance attached to the issue of maturity in Article 12 it may be assumed that the views 

o f many older children are given greater weight than those o f younger children, but does 

this afford them greater weight when they conflict with the wishes of adults? How much 

weight is attached to the child’s wishes and views if they conflict with adult views o f what 

is in their best interest? Archard and Skivenes (2009) and Archard (2003) argue that in 

Britain it would appear that less weight is given to children’s voices than to adult, and 

particularly professional, judgements of what is in the child’s best interest.

Article 12 and Article 3: Participation and the Best Interest Principle

As outlined above, the interpretation and implementation of Article 12 is far from 

straightforward, even when considered in isolation from other Articles o f the UNCRC. 

Particular tensions arise when it is considered with the general principle o f the child’s best 

interest set out in Article 3 o f the UNCRC. This Article states that
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1. In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts o f  law', administrative authorities or legislative bodies, 

the best interests o f  the child shall be a prim ary consideration.

2. State parties undertake to ensure the child such protection and care as is necessary 

for his or her well-being, taking into account the rights and duties o f  his or her 

parents, legal guardians, or other individuals legally responsible for him or her, and, 

to this end, shall take all appropriate legislative and administrative measures.

3. State parties shall ensure that the institutions, services and facilities responsible for 

the care or protection o f children shall conform with the standards established by 

competent authorities, particularly in the areas o f  safety, health, in the number and 

suitability o f  their staff, as well as competent supervision.

W hile Article 3 is one o f  the four guiding principles o f the UNCRC, the Convention does 

not specify what is in any individual child’s or group o f children’s best interests. How this 

is decided upon, the difficulties faced and approaches used m doing do has been the subject 

o f  much debate in the rights-based literature. Hammerberg and Holmberg (2002) argue 

that a good place to start in determining best interest is the sum total o f  the norms in the 

Convention. W hile this does not resolve the m yriad practical issues that m ay arise, 

particularly in regard to weighing various rights against each other and the best interests o f  

the child against those o f other children, their parents, society at large, and even their own 

views and wishes, it provides a universal framework for the consideration o f  what is in a 

ch ild ’s best interest (Ham m erberg and Holmberg, 2002). An inherent problem  w ith this 

approach is that the various articles o f the UNCRC are open to different interpretations. 

One o f  the key determ inants o f  any interpretation will be the values held by the adults and 

institutions involved in the decisions, as well as by society more widely (Zerm atten, 2010; 

Archard, 2003), in addition to the particular set o f cultural norms in which such 

interpretation takes place (Zermatten, 2010; Thomas and O ’Kane, 1998a; Alston, 1994). 

W hat is therefore deemed to be in the ch ild ’s best interests in any individual case is shaped 

by the w ider context in which this decision takes place. In the context o f  child protection.
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it is particularly notable, however, that Article 3 ’s status as a general principle in the 

UNCRC allows for the rights o f  the child to supersede those o f  parents and the state in 

respect o f  the right to familial relationships or ensuring the stability o f  the fam ily if 

m aintaining such relationships or stability is contrary to the child’s best interest 

(Zermatten, 2010). All decisions in relation to the removal o f  a child from their fam ily and 

restricting parental contact must be made with respect to the best interest o f  the child 

(Zermatten, 2010).

Indeterminacy o f the Child's Best Interest

M nookin (1975, 1976) and M nookin and Szwed (1983) have argued that what is in the best 

interest o f  the child is in fact indeterminate and impossible to predict as we cannot be 

certain o f  the developmental trajectory o f  the child. W hat is in the child’s best interest in 

any specific case m ust be assessed by decision-m akers and this may become particularly 

problem atic if, as is advised, the mid- to long-term interests o f  the child must be considered 

(Zetterm ann, 2010). Because o f the indetenninacy o f  what is in a child’s best interest from 

this perspective, what results is a choice between the possible alternatives and results in the 

choice o f what is seen to be the ‘least detrimental alternative’ rather than what is in the 

child’s best interest (M nookin, 1975).

Archard (2003) agrees that we cannot be certain o f  what is in a child’s best interest and 

couches his exposition o f the difficulties faced in applying this principle in terms o f 

‘objective’ and ‘hypothetical’ interpretations. An objective interpretation o f  the best 

interest principle involves ‘an account o f  what is, as a m atter o f  fact, best for the child -  an 

account which is distinct from, and independent of, the child’s desires...’ (Archard, 2003; 

43). One o f  the prim ary difficulties with this approach is indeterm inacy, the very lack o f  

the ‘m atter o f  fact’ o f  what exactly is in the child’s best interest. Archard here cites 

Parker’s (1994) argum ent that for the best interest o f the child to be assessed in this way, 

all o f  the possible options for the child, the possible outcomes o f each option, the 

probability o f  each outcome and the value attached to each outcome must be known. 

Uncertainty over each o f  these components in decision m aking renders the objectivist 

interpretation a w eak basis for detem iining the best interest o f  the child. Nonetheless,
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Archard (2003) goes on to argue that the objectivist approach has some value insofar as it 

requires decision-makers to consider what is best for the child and has forced a shift away 

from considering only what is good for and desired by parents or guardians.

The hypothetical interpretation o f the best interest principle involves choosing for the child 

as the child would choose for themselves under certain hypothetical circumstances 

(Archard, 2003). These circumstances are three-fold: to choose what the child would 

choose for themselves if  they were at the age of reason, that is, if they were fiilly infonned 

and choosing rationally; choosing for the child as the child would choose if they were an 

adult in their particular situation; choosing as an adult analogue o f the child, that is, 

imaging a mature version o f the particular child making choices in the present, not as its 

future adult-self. Archard (2003) argues that none o f these scenarios works well as we 

simply do not know what the adult child would choose for themselves, and adults cannot 

put themselves in a child’s situation.

Reconciling Article 12 and Article 3: Children's Voice and Best Interests 

Hammarberg and Holmberg (2000) describe the interplay between Article 3 and Article 12 

as one o f the most interesting aspects o f the UNCRC, and comment that this is often seen 

as indicative o f the tension that exists between the protectionist and participation approach 

to rights in the UNCRC. As indicated above. Article 3 is essentially paternalistic and asks 

adults, but not necessarily the child, what is in that child’s best interest, while Article 12 

requires adults to listen to the child’s views and desires and to consider what the child, 

rather than adults, thinks is for the best (Archard and Skivenes, 1998). Article 12 also 

requires that due weight be given to the views expressed by the child, but offers no 

guidance on how such weight should be determined and how this should interact with the 

weight given to legal, social work, education, child development or other expert opinions 

on what in the child’s best interest (Archard, 2006).

By providing for children’s participation and that due weight be given to the views o f the 

child alongside the best interest principle, the UNCRC reflects a position where children 

are heard but do not have the right to self-determination (Ang et al., 2006). Instead,
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children are partial agents in decisions that affect them: they must be listened to and have 

their views taken seriously but ultim ately are subject to the decisions taken by adults in 

their best interests. This reflects what Ham marberg and Holm berg (2000: 36) call the ‘spirit 

o f  A rticle 12’, that is, to ensure consultation with and increasing participation o f children 

rather than expecting children to take full responsibility for the ultimate decision. From  a 

slightly different but still partial agency perspective, Fox-Harding (1997) views m ore 

independent participation by children in decisions that affect them as a basic premise o f  the 

m oderate or less aggressively libertarian approaches to children’s rights. C hildren’s 

welfare and, one could infer, best interests, should therefore at least in part be defined by 

children them selves. Such an approach is also proposed by Zermatten (2010: 496) who 

states that:

For me, there is no tension between arts. 3 and 12, or rather, the protective 

approach o f  art. 3 and the participative approach o f  art. 12. Both 3 and 12 

are complementary. If  art. 3 represents a sort o f  “ ideal” we wish to 

achieve (the wellbeing o f  the child), art. 12 provides a m ethod to help 

determine what are the best interests by enabling the affected child to 

express her/his opinion about this ideal.

Reconciling the best interest principle and the child’s right to be heard and have due weight 

attached to their views has been considered from a num ber o f  perspectives in the rights 

literature. The need to reconcile or bring together these two concepts rather than ‘balance’ 

them has been com m ented on by Schofield and Thobum  (1996) who state that good 

practice should bring the views o f  the child and their best interest together, not set them in 

opposition to each other.

Implicit in the idea o f  balance is a presum ption that “w elfare” is a specific 

route to be weighed against the specific wishes and feelings o f  the child.

As soon as we look at any individual case, this apparent clarity 

evaporates. It is likely that we are deciding between a range o f  options.
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each o f  which will meet some but not all o f  the child’s needs and some 

but not all o f  her wishes. (Schofield and Thobum , 1996:18)

Dynamic Self-Determinism

Following this reconciliation approach, Eekelaar (1994a) argued for the use o f  dynamic 

self-determ inism  in the application o f  the best interest principle in addition to 

objectivisation. For Eekelaar, objectivisation involves decision-m akers drawing on their 

own social beliefs to determine what is in the child’s best interests. These beliefs m ay 

derive from the claims o f welfare professionals who are confident o f  their predictive 

capabilities, but are more often based on the decision-m akers’ social beliefs. These include 

well-rehearsed beliefs such as that it is in the child’s best interest to grow up in a ‘nornial 

fam ily’ or that babies are better o ff  in the care o f  their mother rather than their father. 

These perceptions o f  what is in a ch ild ’s best interest presuppose the beneficial or adverse 

effects o f various states o f affairs on children and reasonable deductions are drawn about 

the consequences o f  the experience or non-experience o f  states, and the preferred 

consequences for the child. Eekelaar (1994a) acknowledges weaknesses in this approach, 

including the need for consensus over values and the variability o f the child’s interaction 

with these. However he does not dismiss objectivisation entirely as evidence might exist to 

justify  or challenge the choices made. His argument is that objectivisation used alone may 

prim arily be a means o f  furthering the interests and ideologies o f  others, principally adults, 

rather than those o f  the child.

Dynamic self-determinism, on the other hand, allows for greater flexibility in decision 

m aking and addresses the lack o f  determinacy raised by M nookin (1975) and Parker 

(1994). Eekelaar (1994a: 47-48) described dynamic self-determ inism  as an approach in 

which

...the child is placed in an environm ent which is reasonably secure, but which 

exposes it to a wide range o f  influences. As the child develops, it is encouraged 

to draw on these influences in such a way that the child itse lf contributes to the 

outcome.
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Using this approach, no final decree is made by the court about the long-term best interest 

o f the child, but instead the way in which the child’s relationships with family and other 

caregivers was left open-ended and is in part determined by the child through their 

interactions and responses to changing fam ily dynamics. Eekelaar argued that such an 

approach is already in informal use in parental separation and custody cases, and cites 

evidence from  M accoby and M nookin (1992) o f  considerable adjustm ents regarding the 

care o f  children between parents as children grew up. However, M accoby and M nookin 

(1992) contended that it is difficult to assess to what extent different factors, including 

parent-child conflict, parental ‘burnout’ and children’s choices are responsible for such 

changes. This raises the question o f whose interest and choices such changes in the care o f 

children post-divorce or separation serves: the parent’s or the child’s. Eekelaar (1994a) also 

posited that the emphasis on reviews in the UK Children Act 1989 was evidence o f  the 

growing acceptance o f  changing family dynamics and the place o f  the child and their best 

interest w ithin these dynamics.

Dynamic self-determ inism  as espoused by Eekelaar (1994a) does not devolve decision 

m aking to children and does not necessarily involve seeking the child’s views, in the sense 

that having a view  implies a balanced evaluation o f  the whole situation (Thomas and 

O ’Kane, 1998a). However, Eekelaar allowed that where a child wishes to express an 

opinion this should be listened to and is likely to be a significant factor in adult decision 

making. This largely instrumental view o f  children’s participation in infonning adult 

decision-m akers about what is in their best interest is challenged by Archard and Skivenes 

(2009) who argue that children should be allowed to participate in decision making not just 

because it has an instrumental value, but because such participation is a right that adults are 

obliged to uphold.

Thomas and O ’Kane (1998a), whilst allowing that Eekelaar’s (1994a) dynamic self

determinism  has advantages over the purely objectivist approach, criticise the concept for 

placing too little emphasis on the child’s right to be heard and to participate in decisions 

about their future and for saying little about the process o f  dialogue between adults and
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children in this regard. They argued that a version o f  dynamic self-determ inism  that allows 

for considerable weight to be attached to children’s participation in dialogue with adults 

about their interests represents a solution to the problem o f  indeterm inacy and leaving 

decisions purely in the hands o f  adults. In agreeing with Eekelaar, however, Thomas and 

O ’Kane (1998a) contend that this is not simply a matter o f  asking children for their views 

on what are frequently complex situations, but o f  subtle and sensitive work that elicits the 

child’s views in their proper context.

In choosing an interest-based approach in m aking choices for children, Brennan (2002) 

argues that adults are faced with the dilemm a o f  choosing either for the person-at-a-tim e or 

the person-over-a-lifetime. I f  the latter option prevails, Brennan (2000) points out that it is 

not clear that we should pursue this by ignoring the current preferences o f  the child as they 

are at present. Favouring a gradualist approach, she argues that children move from 

having rights that prim arily protect their interests to rights that prim arily protect their 

choices as their decision m aking com petency grows. This growth can only be achieved 

successfully if  we allow children to act as ‘choosers’ in variously protected contexts in 

order to train them  to becom e mature ‘good choosers’ whose choices will not, in the main, 

act against their self-interests. This ‘circum scribed nonnative authority’ allows children to 

develop their autonom y by treating them  as if  they were already autonom ous in some 

respects (Follett, 1999, cited in Brennan, 2002). In essence, this argum ent is prem ised on 

children having rights that are essentially protective rather than choice-based when they are 

deem ed to be insufficiently rational or mature to make good choices. What is ‘good’ 

appears to lie in adult, legal and societal determination.

In the context o f  child protection cases it is noteworthy that both Brennan (2002) and 

Eekelaar (1994a) state clearly that neither the gradualist approach nor dynamic self- 

determ inism  apply where the child is at risk o f  physical, mental or other forms o f  harm  and 

abuse. For Eekelaar (1994a: 53), the definition o f  self-interest is, at its m ost basic, physical 

and mental well-being, and the purpose o f  dynamic self-determ inism  is to ‘bring a child to 

the threshold o f  adulthood with the m aximum  opportunities to form and pursue life goals 

which reflect as closely as possible an autonom ous choice’. Therefore situations that m ay
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place the physical and mental well-being o f the child at risk, including child protection 

cases, are simply not amenable to dynamic self-determinism. In these cases adults must 

decide what is best for the child and, according to Brennan (2002), children cannot be 

permitted to place themselves in harm’s way.

Article 12 and Article 5: Participation and the Child’s Evolving Capacity

As stated above, only children who are considered capable o f forming a view are covered 

by Article 12 and the weight attached to this view is determined in accordance with their 

age and maturity. In this context Article 12 must be read alongside Article 5 o f the 

UNCRC, which states that:

State parties shall respect the responsibilities, rights and duties of parents 

or, where applicable, the members o f the extended family or community as 

provided for by local custom, legal guardians or other persons legally 

responsible for the child, to provide, in a manner consistent with the 

evolving capacities of the child, appropriate direction and guidance in the 

exercise by the child of the rights recognized in the present Convention.

Described as a new principle in the interpretation of international human rights law, the 

UNCRC recognises that children’s capacity to exercise their rights on their own behalf 

develops not only with age but also according to their environment, experiences and the 

particular right being exercised (Lansdown, 2005a). As their capacity increases so too does 

their autonomy, and their need for protection decreases. This balances the developmental, 

participation and protection aspects o f the Convention. As Lansdown (2005a: 3) points out:

The concept of evolving capacities is central to the balance embodied in the 

Convention between recognising children as active agents in their own lives, 

entitled to be listened to, respected and granted increasing autonomy in the 

exercise o f rights, while also being entitled to protection in accordance with 

their relative immaturity and youth. It provides the framework for ensuring
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an appropriate respect for children’s agency without exposing them 

prem aturely to the full responsibilities nonnally associated with adulthood.

W ith regard to participation, this interpretation o f  evolving capacity can be seen to have 

certain advantages. In line with the perspectives expressed by the UN Com m ittee on the 

Rights o f  the Child on the ch ild ’s right to be heard (UN Committee on the Rights o f the 

Child, 2009), it does not refer to any specific age and recognises that purely age-based 

assessm ents o f  capacity are limited. It accepts that capacity is influenced not just by age 

but also by the culture and society o f  the child and their exposure to various experiences, 

both good and bad. It allows for a gradual move from the status o f dependent child reliant 

on adults for the achievement o f  their rights to a substantially more autonom ous child who 

can achieve or actively participate in the achievement o f  rights on their own behalf 

Finally, it provides a framework whereby the evolving capacity o f the child is recognised, 

encouraged and supported, while at the same time providing a protective safety net 

(Lansdown, 2005a).

Views o f  the Child’s Capacity

This interpretation o f  children’s evolving capacities corresponds with changes in thinking 

in developm ent psychology and social science (Parkinson and Cashmore, 2008). Much o f  

social science no longer views children as passive recipients o f various socialising 

influences, but as active social actors who are shaped by and shape their own lives and the 

lives o f  those around them (Jam es and Prout, 1997) and by cultural, economic, social and 

political structures and processes (James and James, 2004). The ‘ages and stages’ 

approach to developm ent and capacity is also being challenged with an increasing 

em phasis being placed on the role that adults and institutions play in building and 

supporting capacity (Smith, 2002). C hildren’s capacity is, therefore, shaped by their 

personal developm ent and characteristics as well as the social, political, economic and 

cultural systems and supports they experience. This is succinctly summarised by 

Kaltenbom  (2001b: 488) in relation to children’s capacity to participate in custody and 

residence cases:
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... the ch ild ’s agency in legal custody decision m aking and residence 

changes is not just an age-related skill but a complex one constituted by 

personal characteristics o f the child on the one hand and by structural 

conditions such as family characteristics, the availability o f  social support 

and the practice o f  the family justice system on the other, all o f  which are 

em bedded and influenced by societal m acro-system s, particularly the

legal, cultural, political and economic system s Furthermore, children’s

agency and structural conditions are dynam ically intertwined; structural 

factors influence, enable or restrict children’s agency, whereas children’s 

agency m ay change structural constraints.

In addition to being the result o f  complex interactions between children and the institutions 

o f  society, children’s capacity can be seen to develop in different arenas at different times 

and at different paces and must be considered to be both relational and contextual (M antle 

et al., 2008; Backe-Hansen, 2003). Therefore an assessm ent o f  a child’s level o f 

com petency should take account o f  who is doing the assessing, the relationship between the 

assessor and the child, the particular arena under examination (such as family, school or 

health) and the context within which competency is questioned.

The dom inant view o f children’s capacity, however, is that it has to be proven to exist in 

the child (Alderson, 2008; Lansdown, 2005a). In other words, it is generally assumed that 

the child is incom petent and lacking in capacity until the contrary is proven. Much o f  this 

assum ption o f  lack o f  capacity has been based on age categorisation arising prim arily from 

Piagetian developmental theory (James et al., 2003), although the specific age categories 

implicitly or explicitly applied by different professionals may vary (M antle et al., 2006; 

Parkes, 2008b). W hile generalised and widely recognised child developm ent theories 

should contribute to the assessment o f a child’s capacity, it is important that capacity is not 

com pletely defined by age (M antle, 2006).

This view o f  children’s capacity as requiring p roof on the part o f  the child is contrary to 

that o f  the UN Com m ittee on the Rights o f  the Child which states that
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...State parties cannot begin with the assumption that a child is incapable of 

expressing his or her own views. On the contrary, State parties should 

presume that a child has the capacity to forni his or own views and recognise 

that she or he has the right to express them; it is not up to the child to first 

prove her or his capacity. (UN Committee on the Rights of the Child, 2009:

9)

The reversal o f the presumption o f incompetence among children was argued for many 

years preceding the UN Convention. Liberationalists, for example, believe that children 

are capable o f forming and expressing their own views and of assuming responsibility for 

decisions and choices (Holt, 1975; Franklin, 1983, 1995). For some time now legal 

arguments have been made for such a reversal as opposed to a rebuttable presumption of 

incompetency (Rodham, 1973). The fundamental difference between these two legal 

approaches is that a rebuttable presumption of incompetency places a burden on the child 

to prove their competency, while a reversal of the presumption of incompetency requires 

the court to assume competency or prove otherwise. Rodham (1973: 504) clearly pointed 

out, however, that such a reversal o f does not result in children being seen as ‘fiilly-fledged 

miniature adults’ before the law. She argued that their procedural and substantive rights 

may still be modified or limited according to assessments of capabilities and age limits.

The concept o f evolving capacities also has the potential to be misinterpreted and to lead to 

the exclusion o f groups o f children from processes in which they should be heard. For 

example, very young children may be excluded on the grounds that they are not capable of 

forming a view and their competence in largely unevolved. Yet research illustrates that 

babies and very young children can understand information, form and express a view and 

have been effectively involved in participative exercises (Alderson, 2000; Lansdown, 

2005b). In working with such children Alderson (2000) argues that it is the sensitivity of 

the listener rather than the age o f the child that is of primary importance, in addition to the 

methods used to support the child in forming and expressing a view. The ability o f  very

54



young children to form and express views is also supported by the UN Com m ittee on the 

Rights o f  the Child (2005: 7) according to which:

Y oung children are acutely sensitive to their surroundings and very rapidly 

acquire understanding o f  the people, places and routines in their lives, along 

with awareness o f  their own unique identity. They make choices and 

com m unicate their feelings, ideas and w ishes in numerous ways, long before 

they are able to comm unicate through the conventions o f  spoken or written 

language.

From a legal perspective, it has been argued that the rights included in Article 12 -  the right 

to express a view and to have this taken into account in decisions that affect the child -  are 

curtailed only by the ch ild ’s capacity to form a view  as opposed to the expression o f  this 

and that the criteria o f  age and m aturity do not impinge on this right, only on the weight 

attached to the views o f  the child (Kilkelly and Donnelly, 2006). Further, K ilkelly and 

Donnelly argue that Article 12 places an obligation on all adults to listen to all children in 

all matters that affect them, including the private sphere o f  the family. As indicated above, 

what is o f question in the context o f the interpretation o f  Article 12 is the weight given to 

the views expressed by very young children as it is advised that the greater the capacity o f  

the child, the greater the weight attached to it (Lansdown, 2005a).

The Role and Responsibilities o f Parents and Other Adults

Article 5 also allows that parental responsibilities will be respected in the context o f  the 

evolving capacity o f the child. Therefore it allows for the progressive handing over o f 

rights from  parents and other adult caregivers to the child as the latter’s capacity evolves, 

with due direction and guidance in the exercise o f  rights being provided by the adults 

involved. Here, the prim ary adults involved are parents and other fam ily members. The 

prim acy o f  the fam ily as the ‘ ...fundam ental group o f society and the natural environm ent 

for the growth and developm ent o f  all its m em bers, particularly children’ is recognised in 

the Pream ble o f  the UNCRC and several Articles uphold and promote this position.
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However, as with Article 3, Article 5 does not provide a carte blanche for parents 

(Lansdown, 2005a). This is achieved by use of the term ‘appropriate direction and 

guidance’ which removes the possibility that parents or others may provide any type o f 

guidance or indeed no guidance at all. Instead, it reflects the delicate balance between 

upholding the rights o f children on one hand and the rights o f parents and families to bring 

up children in a manner they see fit on the other. However, the guidance and direction 

provided by parents must serve to support the exercise o f the child’s rights and respect the 

extent to which children can exercise these rights on their own behalf as their capacity 

evolves. Parental rights, therefore, are not unbounded (Alston, 1992, cited in Lansdown, 

2005a). The power and rights that they are permitted to exercise over their children must 

be for the benefit o f the child’s maintenance, protection and education, not themselves.

This principle has been established in the oft cited legal judgement in Gillick vs West 

Norfolk and Wisbech Area Health Authority' [[1986] A.C. 112] in the English courts 

(Shannon, 2004). In this case, the mother o f a 16 year old girl sought to have a local 

authority circular declared unlawftil as it advised doctors that they could provide young 

people under the age o f 16 with information on sexual matters and contraception without 

the consent o f their parents. The House o f Lords ruled that the rights o f the parents yield to 

the child where the latter has a sufficient understanding o f the matter to be decided upon, 

although this would have to be decided on a case by case basis. Shannon (2004) questions 

whether such an approach could be adopted in Ireland or whether the Constitutional 

protections afforded to the family would prevent its application.

From the perspective o f determining the child’s capacity, Archard (2003) identifies a 

number o f elements that can be distilled fi'om the G/7//c^ judgement. These are knowledge 

o f certain facts (in this case what contraception is and is used for), an understanding o f 

what follows for the child if  an act or its omission (for example, failure to use 

contraception may result in pregnancy) and the ability to understand the significance o f  the 

act or its omission and the relevant consequences. The first two, taken together, comprise 

an understanding o f the nature o f the act, the last illustrates maturity. Archard (2003) 

questions whether this is in fact a reasonable and fair test o f capacity when it in fact
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exceeds that required by aduhs who are only required to be informed rather than mature in 

their decision making.

This approach o f  yielding the exercise o f  their rights to children as they m ature, rather than 

these being exercised on their behalf by adults, reflects the U N C R C ’s approach to the 

duties o f  parents, the rights o f  the child and the role o f  the state. It is fiirther evident in 

additional articles o f  the UNCRC, with the m ost relevant here being Articles 18.1 and 19.1. 

Article 18.1 m akes it incumbent on signatory states to recognise the comm on and prim ary 

responsibilities o f  both parents for the upbringing and developm ent o f  the child, with the 

best interest o f the child being the basic concern o f  parents in the exercise o f  these 

responsibilities. It is significant that this article addresses only parental responsibility and 

does not m ention any parental rights (Archard, 2003), thereby challenging a proprietorial 

approach to parent-child relationships. Children are not viewed as the property o f  their 

parents, rather parents have a duty to care for them and secure their rights until children are 

in a position to do so themselves, as long as parents act in their ch ild ’s best interest.

Article 19.1 challenges the inviolable nature o f the fam ily’s privacy by requiring that state 

parties take all legislative, administrative, social and educational m easures to protect the 

child from  all forms o f  abuse, neglect, negligence and exploitation. The UNCRC exempts 

no institution, including the family, from intervention by state parties where the rights o f 

the child require such protection and where the best interest o f  the child is not being served. 

One area in which family privacy, parental autonom y in child-rearing and state 

interventions coalesce in that o f  child protection. The fam ily is, generally, afforded a high 

degree o f  privacy by the state and is predom inantly free from observation or undue 

intrusion; parents are largely free to make reasonable choices regarding their children, 

while the state, in most W estern liberal child protection systems, will only intervene in 

family life in the last instance (Archard, 2003). However, it is often when such state 

intervention is necessary that the question o f  the rights o f  the child and their capacity to 

exercise these come into question. Contrary to this position o f  state intervention being a 

last resort, Ham merberg and Holm berg (2000) argue that early intervention and in
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p articu lar listening to  the vo ices o f  children is in the in terest o f  both  p ro tec ting  children 

from  any  fo n n  o f  abuse and easing  the traum a o f  their separation  from  parents.

C hildren’s Participation Rights and Irish Constitutional Reform

C onstitu tional reform  to incorporate  ch ild ren ’s rights has been on the politica l and legal 

agenda in Ireland fo r m any  years and was considered in som e detail in the 1990s in the 

repo rt o f  the C onstitu tional R eview  G roup (C onstitu tional R eview  G roup, 1996). 

H ow ever, the issue o f  C onstitu tional change and ch ild ren ’s righ ts did  no t com e to the fore 

until 2006 w hen the th ird  A ll-P arty  O ireachtas C om m ittee on the C onstitu tion  produced the 

Tenth Progress Report: The Family (G overnm ent o f  Ireland, 2006), Ireland subm itted  its 

second report to the U N  C om m ittee on the R ights o f  the C hild  (N ational C h ild ren ’s O ffice, 

2005b) and  The Ferns Report (M urphy, B uckley  and Joyce, 2005), w hich  details an inquiry 

into ch ild  abuse by p riests in the D iocese o f  Ferns and the C atho lic  C h u rch ’s handling  o f  

this, w as published. O n foot o f  these reports the G overnm ent announced  its in ten tion  to 

hold  a C onstitu tional referendum  on  children.

In 2007, The T w enty-E ight A m endm ent to the C onstitu tion  B ill (G overnm ent o f  Ireland, 

2007) w as initiated. The Jo in t C om m ittee on the C onstitu tional A m endm ent on C hildren  

was estab lished  to  consider the p rovisions o f  this B ill and, a lthough  o rig inally  estab lished  

fo r a period  o f  four m onths, the Jo in t C om m ittee received  a num ber o f  ex tensions to its 

tim escale  and rem ained active until February  2010. T he Jo in t C om m ittee invited 

subm issions on the B ill from  in terested  individuals and organ isa tions, in response  to  w hich 

it received  176 w ritten  subm issions, 15 letters from  m em bers o f  the  public, 366 pro-forma 

subm issions opposing the B ill and heard  six oral subm issions from  relevant organisations 

and p rofessionals (Joint Committee on the Constitutional A m endm ent on Children, 2009).

It is no tew orthy  here that the p roposed  B ill did not include p rov ision  fo r hearing  the vo ice 

o f  the ch ild  in ju d ic ia l or adm inistrative m atters affecting  them . T his om ission  was 

referred  to  in a num ber o f  subm issions that recom m ended  that such  a p rov ision  be  included 

in the p roposed  text. The righ t o f  the ch ild  to be heard and the responsib ility  o f  the  courts
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in particular to attach due w eight to their views is in itself view ed as an omission, but is 

also linked in a num ber o f  submissions to securing the best interest o f  the child. For 

exam ple, in his subm ission to the Joint Committee, Shannon (2008: 34) references this 

om ission and recom m ends that a guarantee to take account o f  the wishes o f  the child o f 

sufficient age and m aturity be incorporated into the Bill, stating that:

This obviously would not oblige the court to accede to the wishes o f  the 

child. It would, however, concentrate the attention o f  the court on the 

position o f  the child, ensuring that its interests are factored into the court’s 

conclusions. Furthermore, it would underline the ch ild ’s status as an 

autonom ous individual with distinct rights and interests. The second 

recom m endation o f  this submission is therefore that a reference to the need 

to take account o f  the views o f the child be inserted in place o f  an 

overarching com m itm ent to the child’s best interests.

In February 2010 the Joint CoiTUTiittee submitted its final report to the Oireachtas. This 

report addressed the proposed Article 42(A) 1-4 concerning children’s rights, the best 

interests o f  the child, the power o f  the state to intervene in the family, and adoption. Most 

significantly, this report presented an alternative form o f wording for the proposed 

Constitutional am endm ent that included provision for the views o f  the child to be heard in 

judicial m atters affecting them. The final wording o f  the proposed changes to the 

Constitution, published in 2012 and put to the people in October o f  that year, was as 

follows.

1. The State recognises and affirms the natural and imprescriptible rights o f  all 

children and shall, as far as practicable, by its laws protect and vindicate those 

rights.

2. 1“ In exceptional cases, where the parents, regardless o f  their marital status, fail 

in their duty towards their children to such extent that the safety or welfare o f  any 

o f  their children is likely to be prejudicially affected, the State as guardian o f  the
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common good shall, by proportionate means as provided by law, endeavour to 

supply the place o f  the parents, but always with due regard for the natural and 

imprescriptible rights o f the child.

2. 2° Provision shall be made by law for the adoption o f any child where the 

parents have failed for such a period o f  time as may be prescribed by law in their 

duty towards the child and where the best interests o f  the child so require.

3. Provision shall be m ade by law for the voluntary placement for adoption and 

the adoption o f  any child.

4. 1“ Provision shall be made by law that in the resolution o f all proceedings -

i brought by the State, as guardian o f  the common good, for the purpose o f 

preventing the safety and welfare o f  any child from being prejudicially 

affected, or

ii concerning the adoption, guardianship or custody of, or access to, any 

child, the best interests o f  the child shall be the paramount consideration.

4. 2°  Provision shall be made by law for securing, as far as practicable, that in all 

proceedings referred to in subsection 1 o f  this section in respect o f  any child who 

is capable o f  form ing his or her own views, the views o f the child shall be 

ascertained and given due weight having regard to the age and m aturity o f  the 

child.

The am endm ent was passed in October 2012 by a m argin o f  58% to 42% . The results o f  

the referendum  have since been challenged, albeit unsuccessfully, in the High Court, with 

the petitioners currently appealing their case in the Supreme Court.*

* This legal challenge was taken by two petitioners who contend that the Government used public m oney to 
fund an unbalanced information campaign on the proposed amendment to the Constitution. This, they claim, 
amounts to wrongful conduct that materially affected the outcome o f  the referendum.
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In considering the changes that will be wrought in the Irish Constitution, should the 

Supreme Court uphold the outcome o f  the referendum, Ireland’s Special Rapporteur on 

Child Protection has com m ented that these should be interpreted broadly so as to give 

effect to the rights o f  the child to express their views in judicia l matters that affect them.

The recent constitutional amendm ent on the rights o f  the child provides that 

provision is to be made in law to enable the views o f  children who are the subject 

o f  child care, custody, adoption or access proceedings, to be ascertained and for 

the Court to give due weight to those views having regard to the age and maturity 

o f  the child. It is not apparent at present as to how the Oireachtas will give effect 

to this constitutional provision. There are a number o f m ethods through which the 

views o f  a child can be ascertained, most notably by speaking with a Judge in 

chambers, the procurem ent o f  an expert report, or the appointment o f a guardian 

ad litem. The constitutional am endm ent m ay be interpreted and given effect to in 

a narrow fashion by the Oireachtas. It is to be hoped that this does not occur but 

rather that a broad application o f  the provision will be put into effect so as to 

fully vindicate the rights o f  children in this regard. (Shannon, 2013: 10)

W hether or not such an interpretation will be forthcoming rem ains to be seen. However, a 

num ber o f  key issues that arise if  the Constitution is amended have been identified. These 

include the new requirem ent for the judiciary to consider the competing principles 

identified by Zetterm an (2010) above, that is, that the interest o f  the child are best served 

with the marital fam ily and that the best interest o f  the child must be the paramount 

consideration in specified fam ily law proceedings (Corbett, 2012). With regard to hearing 

the views o f  the child, although the Constitutional am endm ent reflects the provisions o f 

the UNCRC and existing legislation, the significance o f  this am endm ent lies in the 

inclusion o f  the w ord ‘shall’ rather than ‘m ay’ in relation to ascertaining the views o f  the 

child. This places a new onus on the courts to ensure that the views o f  the child are 

ascertained, although only ‘in so far as is practicable’. The interpretation o f  this latter 

condition may, possibly more than any other, continue to restrict children’s participation 

in child care proceedings as it allows for a range o f  factors, such as the child’s age and
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maturity, as well as human, financial and physical resources to be em ployed as means o f  

lim iting children’s participation.

Conclusion

This chapter has considered the provisions included under Articles 12, 3 and 5 o f the 

UNCRC. Three concepts are central to the legislative fram ework provided by these 

articles: the child’s right to participate in judicial proceedings that affect them , the best 

interest principle and the evolving capacity o f  the child. Various understandings and 

interpretations o f these exist but a num ber o f  key considerations emerge from  the literature. 

Primary among these are the w idely accepted belief that children have the right to be heard 

in decisions that affect them and that this should be appropriately facilitated by competent 

adults. Such participation does not assum e that children should be the ultim ate decision

makers about their futures, but that the process o f  hearing them and the views they express 

should be treated with respect. However, the relationship between hearing the child’s 

wishes, m aking decisions in their best interest and recognising their status as social actors 

with increasing capacity and autonom y is not a straightforward one. It is in the context o f 

such com plexity that decisions are made on a daily basis in our courts. These decisions 

are, at least on some occasions, infom ied by children’s expressed wishes and feelings, 

professional interpretations o f  those, and views o f  what is in the child’s best interest. What 

is evident from this literature is that both the child’s opportunities to be heard and 

professional judgem ents are shaped by a m ultitude o f  factors, including view s o f  children’s 

competency, societal values, legislation and jurisprudence as well as legal procedure and 

professional practice.

The present study aims to address a num ber o f  the them es that arise in this chapter in 

considering the complex relationship between affording children the opportunity to be 

heard, professional and judicial decisions about their best interest and view s on ch ildren’s 

capacity. W hile widely accepted that children have the right to be heard in decisions that 

affect them , it rem ains that, in the context o f  child care proceedings, ch ildren’s 

opportunities to be heard is at the discretion o f  the judiciary in Ireland and is prim arily
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achieved through a Guardian ad litem. This study will examine the factors that influence 

judicial decisions to afford children in child care cases the opportunity to be heard. 

Guardians’ and judges’ perspectives on children’s capacity to both form an independent 

view and to hold infomied views. With regard to the balancing o f Article 12 and Article 3, 

the study further looks to explore whether judges and Guardians perceive a tension 

between these and how they seek to reconcile children’s wishes and their best interest. In 

considering the relationship between Article 12, Article 3 and Article 5, the study examines 

the significance o f age as a proxy for capacity and maturity and its relationship to the 

degree o f  self-determination afforded to children. The study also considers the influence o f 

views on what constitutes a ‘good’ childhood and personal experience on professional and 

judicial decision making.

Building on the consideration o f the interpretation and implementation o f the rights 

considered in this chapter, the Chapter Three examines contemporary constructions o f 

childhood and children as active agents in their own lives and the relationship between 

such theories and a children’s rights approach. In situating these theoretical positions in 

practice, the next chapter also examines children’s and professionals’ experience of 

participation in family law, and more specifically child care, proceedings.
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Chapter Three

The Sociology of Childhood, Developmental Theory,

Children’s Rights and the Guardian ad litem

Introduction

Central to the issue of children’s participation are debates about what it means to be a 

child. Chapter Two has set out the child rights framework that informs much o f the current 

study and introduced two key themes of relevance: the idea of children as subjective right 

holders and as active agents in their own lives. These issues are fiarther examined in the 

present chapter. In the first instance, the chapter explores social constructionism and the 

‘new’ sociology o f childhood, which represents a second strand o f theory underpinning the 

present study. From this theoretical perspective, the chapter considers two developmental 

psychology theories that potentially impact on our construction o f childhood, that o f Piaget 

and sociocultural theory. The chapter then draws the various strands o f theory together and 

considers the interplay between the sociology o f childhood, children’s rights and 

sociocultural theory in particular. The chapter moves on to examine how the voice of the 

child is constructed in legal proceedings. It follows with what research tells us about 

children’s and professionals’ views o f the voice o f the child in child care proceedings and, 

more specifically, o f the Guardian ad litem. It concludes with a review o f research on the 

impact o f the voice o f the child on decisions about their care and the reconciliation of 

children’s wishes and their best interest where these diverge.

Social Constructionism and the ‘New’ Sociology of Childhood’

Social constructionism is not a theory that lends itself to easy definition. In fact, Gergen 

(2009) and Burr (1995) comment that there is no single definition o f this theory. Burr 

(1995) describes writers in the social constructionist school as sharing a collection of 

characteristics to a greater or lesser degree. The characteristics o f this approach, according 

to Burr, are a critical stance towards taken-for-granted knowledge, recognition o f historical
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and cultural specificity, the sustaining of knowledge through social processes and an 

acceptance that knowledge and action go hand-in-hand.

In adopting a critical stance to taken-for-granted knowledge. Burr (1995) contends that we 

must challenge how the world is understood, including our own assumptions. Gergen 

(2011) argues that while we may all see the same things, the meaning that they have for 

each o f  us is different depending upon our standpoint. Both Burr (1995) and Gergen 

(2011) argue that this standpoint is shaped by the social relationships in which we engage. 

There appears at this point to be a danger that social meaning becomes static and is simply 

reproduced through similar meanings being passed from one generation to another. 

However, according to Giddens (1976) social meaning changes constantly through ongoing 

social interaction that challenges and reconstitutes our understanding. What remains 

fundamental, however, is that social meaning is jointly constructed by human beings as 

they interact with the world around them and then interpret it (Crotty, 1998). Therefore 

objects do not have an intrinsic or fundamental meaning: this is ascribed to them through 

the joint meaning-making that occurs through social processes (Burr, 1995).

Within social constructionism, all knowledge and meaning is seen as specific to its 

historical and cultural context (Gergen, 2011; Crotty, 1998; Burr, 1995). In her 

consideration o f this contextualisation. Burr (1995) points specifically to the way in which 

what was considered natural or normal for children to do has changed over the past 

centuries and to the construction o f children as in need o f adult protection as a relatively 

new construct. She stresses that the constructs that prevail in any given culture and at a 

given historical moment will be influenced by the particular social and economic 

conditions that prevail at that time and that these constructions, in turn, will lead to certain 

actions. Gergen (2011) factors the importance of values into such considerations, arguing 

that all authoritative accounts o f the world contain a set o f values regarding what and how 

the social order should be. These values drive our interactions with others, how we put 

things to them, and how we jointly construct meaning with them.
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Drawing on social constructionism, much of the new sociology o f  childhood, which 

challenges traditional assumptions and theories o f childhood, reflects a move from a 

traditional and paternalist view o f children to one where children are viewed as active 

agents who, through their interactions with the world, contribute to meaning. In their edited 

volume Constructing and Reconstructing Childhood, Prout and James (2006: 15) provide a 

useftil summary of their approach, which reflects its basis in social constructionism, by 

stating that ‘Social life is seen as being constantly created through the activities of social 

actors. It is an accomplishment o f human beings carried out on the basis o f beliefs, 

perspectives and typifications which give rise to meaningful and intentional action.’ The 

authors go on to identify key features o f this new paradigm. These are outlined in Chapter 

One above and show a number o f similarities with Burr’s (1995) characteristics of social 

constructionism. One o f the key features o f the sociology of childhood is the view of 

children as active social agents who bring about change in their own lives and the lives of 

others, as well as in society. Prout and James (2006) challenge the idea o f children as 

apprentice adults who move from childhood irrationality and simplicity of thought 

processes to adult rationality and complexity, as favoured by developmental psychology 

and translated into sociology under theories of socialisation. As in classic protectionism or 

paternalistic theories o f children’s rights, from this developmental perspective children are 

viewed as pre-rational beings who become adults through learning a number o f social roles 

that are inter-generationally transmitted.

Prout and James (2006) go on to argue that childhood is a social construction in which 

children themselves are active agents, but recognise that children’s lives remain controlled 

or constrained to a large degree by adults. In their theory o f the cultural politics of 

childhood, James and James (2004) address the contemporary but competing constructions 

o f childhood that have come to dominate social policy, social serv ices and law. On the one 

hand, children are seen as vulnerable and innocent and in need of protection, while on the 

other hand children are seen as dangerous to both themselves and others and in need of 

ever increasing levels o f control and surveillance. However, ambivalent tendencies 

towards both greater autonomy and regulation, between control and self-realisation through 

social processes, should not sit in opposition to each other. Neither does one have to
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eclipse the other (Prout, 2000; James et al., 1998). Jans (2004) argues that the need for 

both autonomy and protection should instead be understood as a social phenomenon that is 

proper to the growing up of children and, where the ambivalence between the two are 

recognised, over-emphasis on either one can be avoided.

According to Jenks (2005) the approach adopted in this new paradigm has three purposes. 

The first is to reclaim childhood from the realm of undisciplined common sense thinking. 

Such thinking results in what could be called the ‘one childhood’ approach, where 

childhood is viewed as both naturalistic and universal. This approach denies that childhood 

is socially constructed and contextualised and therefore varies for different children. Jenks 

(2005) goes on to argue that sociologists must address both this construction and context. 

Second, the child is presenced through a variety of discourses that are neither inherently 

contradictory nor complementary. Here, Jenks cites Hendrick’s (1990) dominant 

discourses on children through the last two centuries, which include the ‘romantic’, the 

‘evangelical’, the ‘factory’, the ‘delinquent’, the ‘schooled’, the ‘psycho-medical’, the 

‘welfare’, the ‘psychological’, the ‘family’ and the ‘public’ child. Each of these discourses 

represents a different form of ‘knowledge’ about the child and the political context in 

which discourses take place. This results in various constructions of childhood, each of 

which influences the lives of children. Third, the emergent paradigm on childhood means 

that sociology, as one form of discourse on the world, must work out its own parameters, 

limitations and potential in the study of childhood.

The dualism of the child as ‘being’ or ‘becoming’, as well as that of ‘agent’ and ‘structure’ 

or ‘individual’ and ‘context’ presented by the new sociology of childhood is not 

unchallenged (Prout, 2005; Lee, 2001). Lee (2001) argues that the distinctions between 

children as ‘becomings’ and adults as ‘beings’ can no longer be sustained in societies 

where the nature of adulthood has itself changed dramatically from one that centred on a 

single career, single family model to one of lifelong learning, multiple careers and variable 

and reconstituted family forms. Adulthood cannot, therefore, be viewed as a stable 

destination any more. Prout (2005) challenges the various dualities that he sees in the new 

sociology of childhood and argues in favour of a move away from these oppositional
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dichotomies to theories and research that embrace a non-linear middle ground that 

recognises a multitude o f childhoods. Such childhoods, Prout (2005: 144) argues, are 

‘...cultural, biological, social, individual, historical, technological, spatial, material, 

discursive.. and more.’ Childhood is not unitary or uniform but arises from the interaction 

and disconnection between heterogeneous elements including materials, humans and 

technologies. He concludes that interdisciplinary studies are necessary if  childhood studies 

are to progress and that stronger links are required in particular between psychology and 

sociology.

Dex'elopmental Psychology and Sociocultural Theory in the Sociology o f Childhood 

James and Prout (1997), like Jenks (2005), identify the two previous dominant accounts of 

childhood as arising in developmental psychology and socialisation theory. The approach 

developed within developmental psychology, which dominated the study o f ‘the child’ 

from the early twentieth century, is seen to have been primarily concerned with the three 

themes of rationality, naturalness and universality. It is these that were taken to be the 

defining characteristics o f childhood and children. Children were viewed as irrational 

beings whose pathway to adulthood is defined by increasing rationality and complexity o f 

thought processes, while their naturalness and closeness to nature is both governed by, and 

governs, their universality. Within developmental psychology. Western thought on 

children came to be dominated by the work o f Jean Piaget (Taylor el a l ,  2007; Jenks, 

2005; James et al., 1998; James and Prout, 1997) and the associated concept o f the 

naturally and universally developing child (James et al., 1998). The child from this 

perspective is ‘becoming’ rather than ‘being’.

Piagetian Developmental Theory

Piaget identified four stages o f  intellectual development: the sensorimotor stage, from birth 

to age two; the preoperational stage, from age two to about age seven; the concrete 

operational stage, from age seven to 11; and the formal operational stage, which begins in 

adolescence and spans into adulthood (Wyness, 2006). For Piaget, children universally 

moved through these stages in a predetermined order (Prout and James, 1997) and a child’s 

development was therefore ‘invariant’ (Wyness, 2006: 124). In the first sensorimotor
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stage, the child feels rather than knows what is happening in their environment, has not yet 

developed language to label or symbolise experiences, will visually pursue an object and 

develop ‘object permanence’, that is, an understanding that an object still exists even when 

It is out o f sight (Simatwa, 2010). In the second preoperational stage o f development, the 

child develops language and intuitive thought prevails. Their thinking is egocentric 

(Wyness, 2006) and characterised by fantasy, free association and unique illogical meaning 

(Simatwa, 2010).

According to Piaget, children entered the concrete operational stage of development at 

about the age o f seven (Inhelder and Piaget, 1958). In this stage, children begin to think 

logically and objectively about concrete events, become conscious o f cause and effect 

relationships and see themselves more objectively in comparison to others (Daly, 2009). In 

the final stage o f development from the age of 12 to adulthood, children are in the fomial 

operational stage. This is characterised by the development of abstract thinking about 

events that are beyond the experience o f the child. In the words o f Bruner (1959; 363) the 

child moves ‘from a world o f things present, to a world of things possible’. It is only by 

attaining this latter stage o f development that competency, the attribute o f adulthood, is 

attained (James et al., 1998).

The sociology o f childhood has largely rejected this development model on a number o f 

grounds. James et at. (1998) argue that it provides a basis for differentiating between 

children and adults on the grounds o f competence and therefore allows children to be 

thought o f as less than adults. Further, they contend that in seeking the gold standard o f the 

normal child against Piaget’s ages and stages, children who do not fit into these categories 

experience negative repercussions and sanctions. Prout and James (1997) criticise such 

development theory for its assumptions of naturalness and universality and the lack of 

attention it pays to the social context and social relationships within which childhood is 

experienced and shaped. Despite such criticisms, there is evidence that the ‘ages and 

stages’ developmental theory abounds in considerations of children’s capacity. Daly 

(2009) found that Irish judges hearing abduction cases under the Hague Convention show a 

tendency not to make judgements in favour o f children’s wishes under the age of 12 years.
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while both McNamee ef al. (2003) and James et al. (2004) report on the widespread use of 

such age categories among Child and Family Reporters and Children’s Guardians in public 

and private family law in England to inforni decisions in both private and public family 

law.

It is important to note that the universal ‘ages and stages’ approach o f developmental 

psychology has also been challenged from within psychology itself. Woodhead (1999) 

points to how developmental psychology has attempted to explain how most children think, 

behave and feel at particular ages and stages o f development, to identify negative and 

positive environmental influences on this development, and apply this knowledge to 

decisions about children’s lives. He argues that this universality has been challenged by 

both social constructivist cultural psychology) and social constructionist approaches within 

psychology. Such psychological approaches embrace the cultural and social context of, 

and influences on, childhood development and allow for a greater diversity of childhoods 

and child development. Further, social constructionism within psychology questions the 

social and cultural specificities o f the generation of knowledge about child development 

itself Cultural psychology in particular, Woodhouse (1999) notes has been influenced by 

the Russian socio-cultural theorist Vygotsky, to whose theories we now turn.

Socio-Cultural Developmental Theory

Related to the new sociology o f childhood and the social construction o f childhood, and 

often set against the Piagetian tradition (James et a l ,  1997), are theories o f  the 

sociocultural development o f children. O f particular relevance to the current study are key 

aspects of the work o f the Russian psychologist Lev Vygotsky (1978). Vygotsky has been 

described both as the ‘father o f sociocultural and sociohistorical theories’ (Smith, 2002; 74) 

and as being a significant influence on the development o f social constructionist theories, 

particularly in relation to childhood (Morss, 2002). Prout (2005) points to the Vygotskian 

tradition as being particularly useftil in developing interdisciplinary work between the 

sociology o f childhood and developmental psychology. This, he argues, is because it is 

socially and historically aware and grounded in the material, thereby allowing for greater
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consideration o f the importance o f ‘socio-bio-technical assemblages’ now found in the 

various phenomena with which childhood studies are concerned (Prout, 2005; 145).

Within sociocultural theories, children’s development occurs through social interaction 

with others and within their social context (Fitzgerald el al., 2010; Taylor el a l ,  2007). 

Their development is influenced by other people, by their culture and tools o f culture, by 

history and institutions (Smith, 1998). Social interaction is essential to development and to 

learning. The overall emphasis o f sociocultural theories, which challenge the concept o f 

the universal child, is the environment in which children develop. All such environments 

are culturally constructed, the product o f generations o f human activity and creativity, and 

are mediated through complex belief systems, including beliefs about the ‘proper’ way to 

raise children (Woodhead, 1999).

The Zone o f  Proximal Development (ZPD) and ‘scaffolding’ are two key components o f 

the sociocultural theory o f Vygotsky (1978). A child’s ZPD is the difference between the 

intellectual and mental functions a child can perfomi independently, and what they can do 

with assistance from a more knowledgeable and sensitive adult or peer (Taylor et al., 2007; 

Chaiklin, 2003; Morss, 2002; Kermani and Brenner, 2000). It is concerned with 

establishing the child’s current level o f development as illustrated through independent 

functioning and determining the child’s potential development level if  assisted. The ZPD 

is not concerned with the capacity o f the child to learn new skills or to undertake new tasks, 

but with the child’s maturing psychological flinctions (Chaikin, 2003). Nonetheless, tasks 

have been used by Vygotsky and others to measure the ZPD. Neither is the ZPD created 

through collaborative interactions, histead collaborative interactions with more skilled 

adults or peers allow for the identification o f the ZPD and the extent to which various 

psychological functions have matured and the development necessary to move on to the 

next stage. However, it is o f  some importance here to note that Vygotsky stated, in relation 

to education, that it was the ZPD to which teachers should address their interactions with 

children and not merely their current stage o f psychological development. Doing so has 

the potential to expand the child’s capabilities (Chaikin, 2003).
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Related to the ZPD is the concept o f  ‘scaffolding’, although this term  was never used by 

Vygotsky h im self The tenn scaffolding was coined by W oods et al. (1976) to describe the 

assistance provided by a more skilled or com petent partner to a child who was set to 

com plete a task that was not currently w ithin its range o f  independent activity. Initially, 

the partner or scaffold controlled the elem ents o f  the task that were beyond the child’s 

capacity, but as this capacity increases, the scaffold is gradually w ithdraw n until the adult 

partner and child’s roles becom e more equal. Essentially, the child is perm itted to do as 

much as they can with gaps being filled in by the adult, until the child gradually becomes 

competent. This is not a reciprocal relationship in which the child passively absorbs the 

adult’s strategy, but one in which understanding and knowledge is jo in tly  constructed by 

both parties (Taylor el al., 2007; Smith, 2002). The onus is on the aduh to understand, 

support and where appropriate assist the child in order to extend their capabilities. From a 

participation perspective, sociocultural theory promotes a dialogic approach in which close 

relationships between children and adults are necessary for the developm ent o f  shared 

understandings and purpose, with such relationships being prem ised on the adult’s 

awareness o f  children’s understandings and experience o f  their own everyday lives 

(Fitzgerald ef al., 2010).

The concepts o f  both the ZPD and scaffolding have been applied to ch ildren’s participation 

in fam ily law proceedings. In New Zealand, a study o f  the children’s view s on the Counsel 

for the Child in private or public law cases reported that approxim ately half o f the children 

indicated that they were able to come to a decision following discussions o f alternatives 

with their Counsel (Taylor et al., 2000). Furthermore, this study highlighted the 

importance o f  positive interpersonal relations between the children and Counsel and 

effective comm unication based on m utuality in increasing children’s confidence that their 

views had been represented to the court. This raises a num ber o f  questions in respect o f  the 

Guardian ad litem  and their role in enhancing children’s capacity to express a view  and 

prom oting their confidence that such views will be properly represented.
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The New Sociology of Childhood, Sociocultural Theory and Children’s Rights

While the idea o f childhood as a social construction has gained considerable traction in 

recent decades, relatively little attention has been paid to the social construction o f rights. 

Stammers (1999; 981) claims that human rights are constructed because the ‘...ideas and

practices in respect o f human rights are created, re-created, and instantiated by human

actors m particular socio-historical settings and conditions.’ Considering rights as social 

constructions, places rights, and how we uphold them, within the socio-cultural and 

political sphere (Gregg, 2012). Gregg contends that the initial development o f rights from 

this perspective is incompatible with the universality found in international conventions, 

including the UNCRC. This is because as social constructs, rights should be determined by 

local and cultural contexts and, in particular, by those to whom they are addressed. 

However, Gregg (2012) also argues that the local interpretation and implementation of 

existing rights is important, as these need to be specific to the local context, including 

socio-economic conditions. This places his position somewhat closer to the approach 

adopted under the UNCRC where its implementation is devolved to individual states 

(Preten and Hart, 2000). With specific regard to the child’s right to be heard. Morrow 

(1999; 166-167) claims that ‘ultimately the extent to which children are heard is itself a 

socio-cultural construction that varies from the micro-level (families) to the macro-level, 

and is likely to be intersected by the individual characteristic o f each child.’

Claims relating to the social construction o f childhood and children as active agents in their 

own lives have been made both by the new sociology o f  childhood and by children’s rights 

advocates (Alanen, 2010; Prout, 2005; Mayall, 2000; Freeman, 1998). Freeman (1998) 

identifies the areas o f overlap between the two arenas. Childhood sociologists and 

children’s rights proponents accept that children are not to be considered as passive 

subjects, but as active agents in the construction and adaptation o f autonomous social 

worlds. Authors in both camps recognise that children are ‘persons, not property; subjects, 

not objects o f social concern or control; participants in social processes, not social 

problems’ (Freeman, 1998, 436). Both childhood sociology and children’s rights literature 

and research challenge a view o f children as a homogenous group and emphasise the need 

to treat children as individuals within their cultural context and to take account of
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characteristics such as gender, race, disability and sexual orientation. According to 

Freeman (1998) both the sociology o f childhood and children’s rights advocates have 

questioned why the need for children’s rights has been denied for so long and agree that 

childhood has been constructed as a protectionist experience, where the apprenticeship of 

the child as a future adult has outweighed considerations o f autonomy and agency.

Freeman (1998) argues that the new sociology of childhood can enhance the children’s 

rights debate by challenging the universal child or childhood that is implicit in the 

UNCRC, and by its portrayal o f the child as a social actor. Despite Article 12, Freeman 

(1998) contends that the concept o f children’s agency is absent from the Convention, which 

was drawn up by adults with no consultation with children. Contrary to this, Prout (2005) 

argues that the UNCRC promotes the idea o f the child as a social actor by emphasising the 

principle o f participation. Freeman (1998) goes on to argue that new sociology of 

childhood also enhances the children’s rights debate by challenging notions o f dependency 

and capacity. In return, the children’s rights movement can contribute to the sociology of 

childhood by increasingly making children visible. By promoting children’s voices the 

rights movement has thrown significant light on children’s own experiences o f childhood 

and perceptions of the institutions and processes that they are obliged, or volunteer, to 

engage in. Through its significant contribution to bringing about legislative change, the 

children’s rights movement also provides childhood sociologists with increased 

opportunities and material for study. It is notable, however, that Freeman’s (1998) list o f 

what the discourse on rights has to offer childhood sociology is much shorter than that of 

what childhood sociology has to offer children’s rights (Alanen, 2010).

Despite this potential for mutual support. Freeman (1998) argues that there has been little 

dialogue or collaboration between the two disciplines. This conclusion, and the foregoing 

analysis o f the overlap between them, is based on Freeman’s review o f articles o f two 

journals. Childhood and The Jnternaliotial Journal o f  Children’s Rights. Alanen (2010) 

revisited and updated Freeman’s analysis to consider whether this had changed in the 

intervening twelve years. While also drawing the conclusion that relatively few articles 

address children’s rights, despite an increase after 2000, Alanen (2010) is critical o f the
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focus o f these articles. Few provide analyses that relate to the theoretical presuppositions 

and practical conditions o f children’s rights, to the social significance o f rights for children 

and their relationships. This is because few provide an analysis o f the concept of rights, 

rights discourse or the notion o f children as rights bearers, while even fewer locate their 

analyses within a broader analytical sociological framework. Alanen (2010) recommends 

a shift in thinking in children’s rights discourse from one that views rights as political and 

legal constructs to one that sees children’s rights as human rights, equally valid to adult 

rights. The new sociology o f  childhood could then draw on the emerging work on the 

sociology o f human rights and move towards the development o f a sociology o f children’s 

rights to emerge as a sub-field o f the sociology o f childhood.

Mayall (2000) also addresses the need for greater dialogue between children’s rights 

discourse and the sociology o f children, arguing that it is through a better understanding o f 

the social conditions o f childhood that we can provide a basis for the implementation o f 

their rights. This involves the challenging task o f re-thinking childhood as a political rather 

than an a-political concept. Childhood has been presented by developmental psychology 

and indeed, Mayall argues, by the UNCRC as an a-political experience where children are 

protected and develop according to adult knowledge and structures, where children reside 

in the private sphere away from the stresses o f public life, and where labels such as 

incompetent, unstable, credulous, emotional and unreliable have been applied to children 

and broadly accepted by adults. Mayall (2000) further argues that the sociology of 

childhood challenges this a-political analyses and points to very real ways in which 

children are indeed a central part o f the political sphere, whose lives are structured by 

political interests and social goals. Childhood is therefore structured by public, academic 

and professional opinions on what childhood is and should be.

This latter point is o f  course relevant to child protection as in this sphere decisions are 

made about what is good for children and families. Such decisions are shaped by public 

policy and legislation that determines if or when the public sphere can intervene in the 

private domain o f family life and the actions that can be taken when this occurs. In the 

context o f participation, one could also cite the policy and legislative framework in which
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children in child protection cases are, or are not, afforded the right to have a voice in their 

fiiture care arrangements, both o f which are determined by political and social goals. While 

child protection is not specifically addressed by Mayall (2000), she argues that in 

reconstructing children as social actors, adults must provide secure conditions in which 

their participation rights can be honoured and identifies significant changes in thinking 

about children that the new sociology o f childhood contributes to. First is the idea that 

children are competent social actors. Second, it points up the need to reconsider the extent 

to which children are regarded as agents that interact with structures surrounding their own 

lives, and how far they are effective in changing the conditions o f their own lives through 

the reproduction and transformation o f such structures. Third, it highlights the relevance o f 

children’s wishes and expressed needs to the construction and reconstruction o f social 

policies and practice. One difficulty with achieving such changes resides in the manner in 

which children are increasingly controlled by aduhs (Mayall, 2003), thereby limiting their 

participation.

Mayall’s (2000) research with children also provides a number of indications o f where the 

sociology o f childhood and children’s rights discourse can contribute to each other. Based 

on a study o f fifty-seven nine year old children, Mayall concludes that children think 

sociologically and see themselves as both individuals and group members; divide the social 

order into two groups o f people, adults and those that are defined as non-adults, that is, 

children; understand their world through their inter-generational relationships, primarily 

with parents and teachers; accept their sub-ordination to those (presumably adults) who 

have more experience and knowledge; see themselves as moral agents whose morality is 

constantly questioned by adults; and who emphasise reciprocity and inter-dependence in 

their relationships with family and peers rather than independence and ‘lonely’ autonomy. 

From M ayall’s (2000; 2003) sociological analysis we can draw one o f the most 

fiindamental challenges facing children’s participation; how can the conditions necessary 

for honouring children’s participation rights be created in societies where children’s moral 

status is questioned and a history o f psychology, ideologies and social policies hold rational 

and autonomous aduhhood to be the ultimate status and where children accept their
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subordination to adults and structure their social world through m ter-generational 

relationships?

In considering the potential contribution o f  a child rights fram ew ork to the sociology o f  

childhood, W oodhead (1997) points to the tension between children’s protection and 

participation rights. This has been resolved by many, he claims, by utilising the best 

interest principle. This, W oodhead (1997) argues, presents the same difficulties as the 

emphasis on ch ildren’s needs: neither needs nor the child’s best interest are an inherent 

quality o f  the child but cultural and context-specific interpretations o f  various stakeholders 

who believe they have the wisdom  to shape children’s futures. C hildren’s rights challenge 

the paternalistic and protectionist construction o f children. Their participation rights afford 

them a voice in determ ining their needs and their future. W oodhead (1999) also addresses 

the concern that the cultural relativism  o f  both social constructionist and sociocultural 

theories provide ground for a lack o f  social action and political intervention on the basis o f  

cultural specificity that romanticised ‘traditional’ cultural practices. However, cultural 

contextualising does not deny or dilute the power o f  general principles such as those 

expressed in the UNCRC. Rather, what is required is a culturally sensitive application o f  

such principles (W oodhead, 1999).

Taylor et al. (2007) argue that the new sociology o f  childhood, sociocultural theories and 

children’s rights, have much to offer each other in providing an integrated conceptual 

model that has significance for child-inclusive styles o f  practice w ithin the fam ily law field. 

This is based on the significance placed in all three approaches on children’s participation 

and the role o f  others in m ediating children’s level o f  functioning. Smith (2002) argues 

that sociocultural theory contributes significantly to the achievem ent o f  children’s 

participation rights in particular. From this theoretical perspective alm ost all participation 

o f  children occurs in a social context and it is important that the perceived m eaning o f this 

context to participants is recognised and taken into account. W hile children’s capacity will 

be a factor in their ability to engage in, initiate and control participatory processes. Smith 

argues that adult perceptions o f  this capacity are equally important. W orking within the 

ZPD and providing appropriate levels o f  scaffolding at different points in the process will

77



support children to engage in participatory processes to the best o f their ability, therefore 

contributing to the realisation o f children’s participation rights (Smith, 2002). In the 

context o f the current study this raises the question o f the extent to which Guardians ad  

litem can be considered to provide appropriate scaffolding to assist children to maximise 

the right to be heard in child care proceedings.

The Construction of Children’s Voice in Child Care Proceedings

Shannon (2000) has asserted that, from a child rights perspective, court processes involving 

conflicts between parents, or between parents and the State, are missing a central 

contribution if they do not have an independent input from the child. He goes on to argue 

that although significant changes have taken place in the ethos and procedures o f  Irish 

courts, including the introduction of independent reports and changes in the rules of 

evidence, without independent representation children remain largely invisible in such 

legal proceedings. This separate representation in child care proceedings comes primarily 

through the Guardians ad litem, as solicitors are rarely appointed to children in such cases. 

As in a number o f other jurisdictions (see Vis and Fossuni, 2013; Donnelly, 2010; Tisdall 

et a l ,  2004) the Irish judiciary do not favour children being present in the court when 

decisions are made about their futures (Shannon, 2000). This highlights the paradox 

between greater calls for hearing and listening to the voice o f children and the practical and 

procedural conditions required for children to assert this right (Fitzgerald et a i ,  2010), as 

well as concerns regarding the potential harm that direct participation in court proceedings 

may do to the child (Donnelly, 2010). In addition, the high level o f protection provided to 

the marital family and married parents under the Irish Constitution (Enright, 2008) means 

that the courts grant a rebuttable presumption that the child’s interests are best served 

within their own family. This is a presumption that is likely to remain even if the proposed 

amendment to the Irish Constitution on children’s rights is upheld (Corbett, 2013). This has 

led not only to a high threshold for State intervention in family life, but to a silencing of 

children, which has been identified as a key factor in a number of child abuse scandals in 

Ireland (Corbett, 2013).
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The position and weight attached to the voice o f children in child care proceedings and 

wider family law matters is problematic and poses a number o f challenges to family law 

courts (Krappmann, 2010; Taylor et a i ,  2007; Smart, 2002). The divergence between what 

a child says they want and what aduhs determine to be in their best interest may present 

particular difficulties. While Krappmann (2010: 505) states that There is no doubt that the 

recognition o f the child as a human being, who has the human right to be heard, 

fundamentally changed the position o f children in the legal systems o f the w orld ...’, he 

goes on to identify six issues that have been the focus o f many disputes and debates on 

hearing the voice o f the child. O f particular relevance here is whether hearing the voice o f 

the child implies a right to decide or the right to influence a decision, whether this 

constrains the rights o f parents, and whether the clauses regarding capability, age and 

maturity exclude children from communicating their views. The weight that the child’s 

view should carry at a given age is not elucidated by legislation or guidance (Donnelly, 

2010; Thomas and O ’Kane, 1998a) and may therefore be determined by any number o f 

factors or influences. Unsurprisingly, age is a key feature in the weight attached to the 

child’s views, with older children’s views being accorded more weight than those o f 

younger children (Wallace and Koemer, 2003).

Commenting on private family law disputes. Piper (1999) argues that consideration o f the 

views of the child in family law in England and Wales was introduced as part of the 

welfare principle; while the child’s views may be considered in determining what is in the 

child’s best interest, decisions in relation to the latter lie with the court. In those 

jurisdictions it is valid only to consider the views o f the child where their welfare is 

contested by their parents, hi contrast, in Scotland the child’s views are considered 

important irrespective o f whether their parents were in conflict over the child’s welfare or 

not (Piper, 1999). Locating this within a debate over rights-versus-welfare/best interest. 

Piper concludes that while there is an apparent framework o f rights in England and Wales, 

this is in the context o f a protectionist, child-saving agenda. Similar approaches apply in 

other jurisdictions. For example, in Australia children’s representatives (lawyers who must 

both present the child’s wishes and recommendations on the child’s best interest) are 

appointed only in highly contentious or sensitive cases and the child’s views are only one
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factor that the court must consider in determining best interest, which has been described as 

Its most fundamental principle (Barnett and Wilson, 2004).

It has been contended that such an approach is necessary in child protection work where 

statutory workers are charged with responsibility for identifying and intervening in cases 

where there is abuse and neglect (Healy, 1998). In such cases a professional judgement of 

what is in a child’s best interest is unavoidable and required. This does not preclude a 

participatory approach to child protection work, but requires that such judgements are 

reflectively applied and that those making them are accountable to the families about 

whom they are made (Healy, 1998). Similarly, Donnelly (2010) posits that there is a need 

to balance the child’s right to protection against the need to develop good decision making 

skills, including the ability to compromise, although the latter may be more difficuh for 

children in care due to their histories and frequent lack of trust in professionals and the 

legal system.

In most English speaking countries there has been a tendency to conflate Article 3 and 

Article 12 o f the UN Convention on the Rights o f the Child (Bilson and White, 2005). 

This has resulted in children’s representatives, including Guardians ad litem, solicitors and 

advocates being charged with the dual responsibility o f ascertaining children’s wishes and 

views and representing their best interest (Bilson and White, 2005). This conflation o f the 

two rights and roles may be problematic and lead to confusion among those charged with 

this dual function (Taylor et al., 2007). Archard and Skivenes (2009) see this dual role as 

problematic and argue that professionals who disagree with the child’s views may judge 

them as immature and the child as insufficiently competent to understand what is best for 

them. In addition they point to the distinction between what may empirically be best for 

the child -  such as a medical procedure -  and what is considered nonnatively in their best 

interest, that is what sort o f life the child should have, about which professionals may have 

no greater expertise than the child.

Normative considerations o f what is in the child’s best interest may work to reduce the 

voice o f the child in judicial processes. In their study o f Child and Family Reporters
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(CFRs) and Children’s Guardians (CGs) in the UK, James et al. (2004) queried what 

represented the best and the worst things about being a child. For both CFRs and CGs the 

best thing about being a child was reported to be freedom from responsibility. This was 

described in a number o f ways including being carefree, being able to play and be innocent, 

and being able to explore and develop. The worst thing about being a child was the 

‘experience o f powerlessness’, variously articulated as not being listened to, not having any 

information, lack o f  control, dependence or loss o f  family and vulnerability (James et al., 

2004; 192). The authors argue that such views about what represents a good childhood, in 

addition to factors such as personal biographies and the use o f Piagetian-type age 

categories, effectively serve to reduce the voice o f  the child and limit their agency as CFRs 

and CGs revert to such nonnative standards under the guise o f what is in the child’s best 

interest.

A normative view o f what type o f upbringing and family environment children should 

ideally have, which may be informed by little more than personal experience, was also 

found among the judiciary. In analysing a number o f Irish Supreme Court child law cases, 

Enright (2008) comments that the judicial view o f the family and children’s place in this, is 

more concerned with what ‘ought’ to be rather than what ‘is’. Enright argues that this fails 

to recognise the extent to which perceptions o f the family and childhood are coloured by 

tradition and myths o f  the natural order. This perception is also influenced by the belief 

that parents will, by and large, act in their children’s best interest and assert their children’s 

rights, resulting in a somewhat idyllic view o f childhood (Kilkelly, 2008). Enright (2008: 

8) concludes that this conception o f rights results in ‘an excessive focus on the child’s lack 

o f agency’. As Thomas and O ’Kane (1998a: 138) state, ‘Children may have rights, but 

adults still know best.’

Views of Children and Professionals on Hearing the Voice of the Child in Child 
Care Proceedings

Including the child’s wishes and views has come to be a central theme in discourses in 

family law and policy, including child care. However, until relatively recently little was
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known about how these views and wishes were ascertained and the perspectives o f  those 

charged with reporting on these, those asked to consider them in their decision making and, 

most specifically, of the children who were asked to articulate them (Bourton and 

McCausland, 2001; Masson and Winn Oakley, 1999; Clark and Sinclair, 1999). Arising 

from the growing children’s rights movement and fi'om the new sociology o f  childhood, 

both o f which ascribe a more active and competent role to children, the past two decades 

has seen increased interest in establishing both the processes and impact o f  the voice o f the 

child on courts decisions. This has both given rise to, and been directed by, a greater 

empirically grounded awareness that such participation by children in decisions about their 

lives has positive impacts on their skills and self-esteem, and can improve their welfare by 

informing decisions about their lives (Holt, 2009).

How children and adults, including Guardians ad litem, social workers, legal professionals 

and others view hearing the voice o f  the child has been the focus o f a number o f studies. 

These studies have involved different methodologies, different populations and samples 

and taken place over different durations. What is notable, however, is the commonality of 

the findings that emerged from these studies.

Children’s Views

Looking first at the views o f  children and young people in child care proceedings o f  their 

involvement in decision making, one clear finding is that children want to be involved in 

decision making about their care. Thomas (2000), reporting on qualitative research with 47 

looked-after children and their views o f  participation in decision making in the UK, 

concludes that what children value is the opportunity to enter into a dialogue with adults 

about decisions, with children ranking ‘to let me have my say’ and ‘to be supported’ as the 

main reasons why they should be involved in decision making. ‘To get what I w ant’ and ‘to 

help adults make good decisions’ were ranked as the least important. Many o f the children 

in this study had attended case conferences, with the majority feeling that they were 

listened to and that they had at least some influence over the decisions rr.ade for them, even 

if  a common word used to describe the meetings was ‘boring’.
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In a large scale study in the UK, Timms and Thobum (2003) surveyed over 700 children 

and young people aged between ten and 20 to ascertain their views on their child care 

proceedings and the U K ’s Children Act 1989. Fewer than half (43%) o f the respondents 

felt that someone involved in their care had listened to them. For those who feh that they 

w eren’t listened to, a lack o f information about the care process and court proceedings 

exacerbated their sense o f exclusion. In a study o f 85 seven to ten year old children who 

attended dependency court hearings in the US, Block et al. (2010) found that the children 

had little knowledge o f  the court process and that their participation in the process did not 

improve their knowledge o f this. Despite attending their dependency hearings and 

sometimes testifying, 65% o f the children did not feel that they got to tell the judge what 

they wanted, 30% felt that they could not tell their solicitor what they wanted and that 32% 

o f solicitors failed to report their wishes to the judge. Unsurprisingly, many o f the children 

expressed a desire for greater levels o f participation. This study also reported that the 

majority o f children did not appear to find seeing their parents in court distressing. This is 

in contradiction to views expressed by Guardians ad litem (Masson and Winn Oakley, 

1999).

Professionals' Views

Few studies have asked Guardians their view on hearing the voice o f the child. However, 

while most Guardians report that this part o f their work is o f central importance (Clark and 

Sinclair, 1999; Masson and Winn Oakley, 1999), some Guardians have expressed concerns 

over the extent to which the child’s views are considered and the paternalistic views held 

by some professionals (Hunt and Murch, 1990).

In contrast to the views expressed by children in their study, Thomas and O ’Kane (1998a) 

report that several social workers expressed the view that children wanted to be involved in 

decision making in order to get what they want, rather than to be a part o f the process. 

Despite this somewhat negative view o f children’s participation, in an exercise in which 

social workers were presented with three different scenarios regarding child protection^

® These scenarios were (i) a boy o fte n  on a care order follow nig physical abuse from his stepfather, who was 
now seeking to return to a neglectfiil mother follow m g his stepfather’s departure; (ii) a girl o f  8 in long-term
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Thomas and O ’Kane (1998a) report that in the first two scenarios the majority o f the social 

workers saw themselves as following the child’s wishes along three distinct lines; (i) 

because what the child wanted happened to be the right thing; (ii) that it appeared to be the 

right thing, partly because it was what the child wanted; (iii) that serious concems about the 

course o f action were outweighed by the positives for the child. In relation to the final 

scenario social workers largely said that they would not go along with the child’s wishes, 

more so because o f a desire to protect their own interests and avoid the possibility o f 

scandal, than because o f potential harm to the child. Overall, Thomas and O ’Kane (1998a: 

148) conclude that:

For most participants, following the child’s wishes did not simply mean doing 

what they asked. Rather it meant taking on the children’s aims as objectives, and 

planning to achieve them in a way that protected the child from any ‘collateral 

damage’.

In a study o f case managers and social work students in Norway, Vis el al. (2012) report 

three types o f perceived barriers in relation to children’s participation in decisions about 

their care. The first are communication obstacles, including the lack o f specific skills in 

consulting with children and a reluctance or inability to establish the long-term 

relationships they see as necessary to gain a child’s trust. Second, participation advocacy 

obstacles relate to the degree to which social workers and social work students believe that 

children’s participation in decision making processes is necessary, with the authors 

reporting a lack o f consensus about this. Those believing that this is not necessary in all 

cases tended to focus on outcomes, which children may have little impact on. Those in 

favour o f always involving the child focused instead on the process o f participation, as 

being part o f the process is o f greater importance to children than deciding on the outcome. 

Finally, protectionism obstacles relate to views on the need to protect the child from 

‘burden o f participation’ (Vis et al., 2012: 13) that arises from children having to talk about

foster care who was seeking to see her mother more often, even though her foster carers feh that this should 
be less often as her mother often lets her down at the last minute; and (ii) a girl o f  tw elve in a children’s home 
who wanted to stay overnight with a friend w hose parents have convictions for illegal drug use.
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unpleasant experiences and problems, which may result in a need for therapeutic 

interventions. Protectionism was found to be particularly high among case managers. Vis 

et al. (2012) argue that this protectionism may be related to prevalent discourses about 

children that view them as vulnerable and social work training that results in participation 

only being seen in terms o f risks and dangers. The net result o f these obstacles is that case 

managers are not engaging with children in decisions about their care and children’s right 

to be heard is not being upheld, despite significant political rhetoric.

Social work assessments o f children and families provide an opportunity for the views o f 

the child to be captured and reported on. However, Holland (2001) writes that social 

workers authoring these reports often silence children in favour o f representing and 

portraying parents. In most o f the 16 assessment reports studied, Holland (2001; 326) 

found that children were ‘minor characters in the narrative’ and most fi'equently discussed 

in relation to their parents. Further, social workers appeared to attach different weight to 

the opinions o f the children, illustrated by the manner in which children were described 

according to the perceived appropriateness o f their views. One child who sought to live 

with an unsuitable carer was described as whimsical and living in a fantasy world, as 

opposed to another child whose views coincided with that o f the social workers who is 

described as sensible. From this perspective Holland (2001) argues that social workers’ 

choice of language can greatly influence the credibility o f the child’s opinion.

Children’s and Professionals’ Views of the Guardian ad litem

A number o f studies have focussed specifically on the Guardian ad litem and have included 

children’s views. Clark and Sinclair (1999), reporting on the views o f eight children aged 

between seven and 13 in the UK, state that all o f the children felt that they could trust their 

Guardian to tell the court what they wanted and that the Guardian discussed issues that 

were of significance to them. The Guardian’s ability and willingness to listen in an 

unhurried way was o f  importance to the children, with the taking o f notes and giving o f 

answers to specific questions and requests cited by children as evidence o f being listened 

to. While most had a clear understanding o f the Guardian’s role, Clark and Sinclair (1999)
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reported that some children could not easily distinguish the role o f the Guardian from that 

o f their social worker. Hunt and Murch {1990) interviewed six children aged 11 and over 

in a review o f The Children’s Society Guardian ad litem service, reporting that all o f the 

children felt that the Guardian had been interested in what they had to say and all but one 

child believed that they understood their feelings, even though the Guardian did not agree 

with their views. While the majority o f children saw the Guardian as helpful, most were 

confused about their role and had been provided with little information about whom the 

Guardian was or how they were appointed.

Ruegger (2001a), in a study o f 47 looked-after children between the ages o f seven and 16, 

found similar positive attitudes towards the Guardian ad litem. However, she also 

identified a number of areas o f dissatisfaction among children. Prominent among these 

was the child’s dissatisfaction and sense o f betrayal at their wishes and feelings being 

shared with people other than the judges. Many children were not aware that the 

Guardian’s report would be made available to their parents in particular. A second area o f 

dissatisfaction among the children reported by Ruegger (2001a) was their inability, through 

their Guardian, to attend court or to meet with the judge. Similar findings were reported by 

Clark and Sinclair (1999), with both studies recommending that these are areas that need to 

be addressed by Guardians. Ruegger (2001a) also raised concerns about the extent to 

which children were aware that the Guardian had to provide an independent view o f what 

was in the child’s best interest and the lack o f communication about this independent 

position with the children. She questioned whether this arises from the Guardian’s desire to 

avoid conflict with the child and if  they are implicitly making decisions about whether the 

child is o f an age to give their own legal instructions and have independent counsel 

appointed to them. Similar concerns are also raised by Masson and Winn Oakley (1999). 

In a study involving 20 looked after children aged between seven and 16 years, the primary 

criticisms that children had o f their Guardian ad litem related to a lack o f access to the 

Guardian’s report and little understanding that the report would be circulated to the other 

parties in the case, in addition to the inability to access the court. Masson and Winn 

Oakley (1999) also noted that because Guardians emphasise independence over
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accountability they may choose what items to highlight in their reports and that this may be 

a strategy to avoid conflict with the local authority providing the child’s care.

A number o f  the studies on the Guardian ad litem cited above also investigated social 

workers’, solicitors’ and judges’ views o f the Guardian services. Overall, views o f the 

Guardians were positive in relation to a number o f areas o f their work (Clark and Sinclair, 

1999; Mason and Winn Oakley, 1999; Capita/Nuffield Institute for Health, 2006; Hunt and 

Murch, 1990). Hunt and Murch (1990) and Clark and Sinclair (1999) reported that social 

workers had positive views o f the Guardians. Guardians were seen as largely competent 

and having a positive influence on cases. They were reported by social workers to have 

accurately presented the child’s views, were valued for their independence and their ability 

to provide an objective view that was not influenced by previous involvement with the 

family, and their ability to communicate with children and improve their experience o f the 

care process was acknowledged. Further, they were valued by social workers as a 

‘sounding board’, as a source o f professional support, and as a means o f checking, 

challenging or confirming the care authority’s position. However some reservations were 

expressed. Hunt and Murch (1990) report that social workers had concems over role and 

task duplication, delays in initial appointment and report preparation, the holding by 

Guardians o f power without responsibility, doubts over the Guardian’s independence, 

vagueness o f role boundaries and uncertainty about complaints mechanisms. Clark and 

Sinclair (1999) found that although social workers and Guardians generally had positive 

relations, when these go wrong they go badly wrong. Where this occurs, it was reported by 

social workers to be the result o f a perceived lack o f respect for the mutual roles o f each 

professional and an overstepping o f professional boundaries by the Guardian.

Overall, solicitors’ views o f the Guardians were also positive. Clark and Sinclair (1999) 

report that solicitors view the Guardian’s independence and ability to negotiate with the 

care authority and the parents as a positive aspect o f their work, and that the majority o f the 

solicitors interviewed had positive relationships with the Guardians. Masson and Winn 

Oakley (1999) write that in cases where both a Guardian and solicitor are appointed, the 

relationship is mutually beneficial, with the Guardian relying on the legal expertise o f the
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solicitor and the solicitor depending on the social work skills o f  the Guardian, particularly 

in com m unicating with the child.

In the Irish context, the review o f  the Guardian ad  litem  service contains the views o f  a 

num ber o f  professionals (Capita/N uffield Institute for Health, 2004). However, these are 

not disaggregated according to the professional’s role, and included Health Board Officials, 

m em bers o f  the legal profession, Guardians and one voluntary organisation. However the 

review notes that views were particularly sought from those involved in court proceedings 

-  judges, solicitors and barristers -  as to the quality o f  the work o f  the Guardians. With 

particular regard to those Guardians em ployed by non-statutory agencies, the views o f 

these legal professionals were ‘overw helm ingly positive in terms o f  the quality o f  the work 

o f the Guardians, their professionalism  and objectivity, and the value they add to 

proceedings.’ (Capita/N uffield Institute for Health, 2004: 41) W hile broadly positive 

views o f  the Guardian were also expressed by Health Board staff, a minority, particularly 

those involved in frontline services, identified the adversarial approach to the Health Board 

taken by some Guardians, the delay that occurred in proceedings and the poor quality o f 

some G uardian’s reports as problems.

The Impact of the Child’s Views and the Guardian ad litem

Given the very positive views o f  hearing the voice o f  the child and the Guardian ad litem 

reported in the literature, one m ight expect that the perceived impact o f  these on decision 

m aking would be equally positive. Indeed qualitatively, this appears to be the case. Clark 

and Sinclair (1999) pay particular attention to this issue. The authors note, however, that in 

the m ajority o f  cases in their study there was no difference betw een the views o f  the 

Guardian and the local authority on the need for the order being sought from  the courts. 

Therefore the impact o f  the Guardian was related more to changes in care plans and 

arrangem ents for contact, and on the process by which decisions were reached. Positive 

impacts or added value o f  the Guardians ad  litem  were attributed to issues such as 

representing the children’s wishes, negotiating and m ediation between various parties, the 

power o f  oral evidence in court, advocating for the child’s attendance at court, and
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providing a sense o f urgency in some cases. A change in the views o f social services as a 

result o f the Guardian’s input was reported by Guardians and solicitors to have occurred in 

approximately 80% o f cases, whereas social workers reported this to be the case in just 

over one in three cases, revealing different perceptions o f the impact o f dialogue between 

the various parties.

The impact o f the child’s voice on decisions about their fiiture care can be interpreted 

narrowly in terms o f whether or not it influences significant changes in care arrangements 

or the type o f order awarded, or not awarded, by the courts. However, children’s agendas 

and concerns are wider than this and include issues about contact with immediate and 

extended family, school, the use o f leisure time and contact with friends (Vis and Thomas, 

2010; Ruegger, 2001; Masson and Winn Oakley, 1999). In effecting changes in care plans 

in relation to these issues the child’s views can be seen to have had some influence. This 

sits well with Thom as’ (2000) findings that some children want to have a lot o f say in 

relation to ‘little’ decisions but preferred more adult involvement in relation to ‘b ig’ 

decisions, particularly those that they found difficult.

Overlooking the importance o f what might be considered relatively minor decisions in 

relation to children’s care may also contribute to an underreporting o f children’s influence. 

For example. Vis and Thomas (2010) report that in a study o f  43 child care and protection 

cases in Norway in which case managers have attempted participation with children, only 

20 were found to meet the dual threshold o f participation by the child and this participation 

having an influence on the outcome o f the case. The authors posit that the meaning o f the 

ternis ‘influence’ and ‘outcome’ may be somewhat problematic and report that in all but 

9% o f the cases examined some impact was reported. These impacts included gaining 

knowledge o f the child’s wishes and perspective, the discovery o f new facts, a better 

understanding o f the child’s development and abilities, and changes in co-operation with 

other organisations and with parents. It is possible that such impacts may have indirectly 

resulted in changes or modifications in the final outcome o f the case and provision for the 

children rather than the decision as to whether or not a child should be taken into care (Vis 

and Thomas, 2010).
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Divergence between Children’s Wishes and Professionals’ Views

It is unavoidable that the views o f  professionals and the views o f  children will differ in 

some cases and it is in these that professionals’ views on the voice o f  the child may be 

particularly clear. It would appear that children’s views have m ost influence when they 

agree with those o f  adults. Thom as (2000) and Thomas and O ’Kane (1998a) reported that 

social w orkers’ opinions o f  how much influence the ch ild ’s views had, depended on the 

degree o f  difference betw een the child’s view and that o f  the social workers, with few 

social workers saying ‘the child disagreed with me and the ch ild ’s views won the day’ 

(Thomas 2000: 127). Thom as and O ’Kane (1998a) found that social workers reported 

significant differences between their own views and those o f  the child in 22% o f  cases, 

with these differences arising over placement, contact, school and leisure. According to the 

authors, and as reported above, social workers and carers were found to respond in three 

ways to such conflicts: they were confident o f  their need to override the child’s wishes in 

order to protect their best interest; they allowed the child a substantial, but not necessarily 

decisive, role in the process; they sought to seek a balance betw een protecting the children 

from harm while allowing them  to learn by taking risks in accordance with their wishes. 

W here a child’s wishes were ovemaled, the necessity o f  clearly explaining to the child why 

this was so was em phasised by social workers and carers.

From  the children’s perspective, Thom as and O ’Kane (1998a) w rite that children appeared 

to more readily accept adult decisions when they were concerned about their safety as 

opposed to some vague idea o f  w hat was in their best interest. C hildren’s ability to accept 

adult decisions as fair or good is also conveyed by their views o f  court decisions that do not 

favour their wishes, as they could distinguish between what they would ideally like to 

happen and what the realistic options open to them are (Ruegger, 2001a). In responding to 

the final outcome o f  court proceedings Ruegger (2001a: 143) states:

Children were able to convey both the difficulties they w ere experiencing

and their wish that relationships could be altered so as to enable them to
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live happily with their families. They were also accepting o f the reality of 

their situation and prepared to take second best in the form of relief from 

home circumstances.

A study o f what children wanted and what courts ruled provides a degree o f insight into the 

weight attached to the child’s view by the courts (Vis and Fossum, 2013). This study 

sampled 151 children in Norway, with a mean age o f 10 years, who were represented by an 

independent advocate whose role is simply to ascertain the child’s wishes. Decisions were 

made about care, visitations with the child’s mother and visitation’s with the child’s father, 

although all three issues did not concern each child. The authors found that the courts’ 

decisions agreed with the child’s wishes with regard to where they resided in 

approximately 40% o f cases, but that this was influenced by whether or not children 

wanted a change in care, with the courts agreeing more often with children who wished to 

remain in their existing placement. Rulings were also more likely to be in accordance with 

the child’s wishes when they were already living in protected care and did not want a 

change, and no child who did not want to return to live with their parents was forced to do 

so. With regard to visitations, the authors conclude that rulings were little impacted by the 

child’s views.

Summary of Literature Review and Research Questions Arising

This thesis takes Article 12 o f  the UNCRC and social constructionism as its starting point. 

Article 12 affords a child the right to be heard in administrative and judicial matters that 

affect them, while social constructionism recognises and promotes children as active agents 

in their own lives. The literature reviewed in Chapters One to Three above highlight, 

however, that the achievement o f  children’s involvement in decision making is far from 

uncomplicated.

Chapter One above outlines the provisions o f Article 12, Article 3 (best interest) and 

Article 5 (evolving capacity) o f the UNCRC. It provides an argument for the consideration 

o f children’s involvement in decision making about their care that extends beyond rights, 

including challenging the assumption that aduhs will always act in the child’s best interest
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(Taylor et al. 2007; Schofield and Thobum, 1995) and the learning opportunities this 

provides for children (Donnelly, 2010). However, this chapter also draws attention to the 

fact that in Ireland we know very little about children’s involvement in such decisions. 

This ‘green field site’ provided the impetus for this study and for the key research 

questions it addresses; who decides which children are heard and what factors influence 

this? What are the processes through which children’s wishes and feelings are heard and 

reported on? How are children’s wishes and their best interest balanced? What is the 

influence o f children’s wishes and professionals’ opinions o f child care decisions? These 

questions are posed in relation to the Guardian ad Utem in particular as this represents one 

key mechanism for children’s involvement in such judicial matters.

Children’s right to be heard is a qualified one, based on their capacity to form a view, while 

the weight to be attached to this view is to be considered in the context o f their age and 

maturity. In addition, the implementation o f Article 12 must be located within the context 

o f other rights contained in the UNCRC. O f particular relevance here is Article 3, which 

provides for children’s best interest to be a primary consideration in any decision affecting 

them. This potentially allows little weight to be attached to children’s wishes and feelings 

if  these are seen to be contrary to their best interest. Also o f relevance is Article 5, which 

recognises children’s evolving capacities and their increasing autonomy according to age, 

environment, experience and the right being exercised (Lansdowne, 2005a). Key issues 

and challenges in implementing Article 12 have been highlighted in Chapter Two and have 

infomied a number o f the questions with which this study is concerned. These include: 

which children are afforded the opportunity to be heard? How is capacity to forni a view 

determined? What degree o f self-determinacy is afforded to children whose views are 

heard and what factors influence this? How are the views of children and considerations of 

their best interest balanced by professionals who inform and make decisions?

Chapter Three above considers children’s involvement in decision-making from the 

perspective o f  social constructionism and the ‘new’ sociology o f childhood, socio-cultural 

theory and developmental psychology, as well as the relevance o f these theories to the 

children’s rights debate. Emerging from this literature are a number o f key messages that
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have informed this study; that children contribute to the creation o f social meaning through 

their interaction with others; that adults play an essential role in building children’s 

capacity and facilitating their participation; and that in many instances the voice o f the 

child is outweighed by professional and normative opinions o f what is in the child’s best 

interest. In addition. Chapter Three presents key research findings in relation to children’s 

participation in a child care context, the central issue which this current study addresses. 

These findings present strong evidence that children value having their views heard even 

where these are not determinative (Thomas, 2000) and that they have broadly positive 

experiences o f Guardians ad litem (Ruegger, 2001a; Clarke and Sinclair, 1999; Hunt and 

Murch, 1990), but that many children felt that they are not heard in the context o f  care 

decisions (Block, 2010; Timms and Thobum, 2003). This research also highlights that 

professionals often take a protectionist stance when considering children’s participation 

(Thomas and O ’Kane, 1998a; Vis et ah, 2012). This body o f literature and research 

findings also contributed to the development o f the research questions addressed here. Key 

questions to arise included: how did children feel about having a Guardian ad litem 

appointed to them? Did this mechanism provide sufficient opportunity to have their wishes 

and feelings heard? What was most important to them about having a Guardian? To what 

extent are professional decisions about best interest influenced by their own views of 

childhood? These questions, and those cited above, are addressed in Chapters Five to nine 

below.

Conclusion

This chapter has examined the issue o f children’s participation from the perspective o f  the 

‘new’ sociology o f childhood, developmental theory and the interplay o f these with 

children’s rights, in addition to an overview o f what research tells us about children’s 

participation in child care proceedings. While the basic premises o f the sociology of 

childhood -  that childhood is a social construct and that children are active agents in their 

own lives and those o f  others -  may now be well established, it appears that in the area o f 

children’s participation acceptance o f these may be more apparent that real. The literature 

reviewed in this chapter offers much by way o f opportunities to combine a number o f 

approaches to children’s participation and thereby increase the recognition o f their agency.
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The research reviewed above presents a picture o f the Guardian a<J litem service as one that 

has considerable value for both children and professionals, with children valuing the 

opportunity to be heard and professionals commenting on the usefulness of the Guardian 

service. However, a number o f issues o f concern are also evident. These include a lack o f 

clarity in relation to the Guardian’s role, children’s lack of knowledge in relation to the 

boundaries o f confidentiality and the mfluence o f professionals’ values regarding what 

represents a good childhood. In addition, it would appear that the extent to which children 

are heard and the weight attached to their views is at the discretion and determination o f 

adults in the context o f considerations o f risk and the child’s best interests.

These key issues are addressed in the present study. In Ireland, there is no research 

available on the process through which Guardians ascertain the wishes and feelings o f 

children and how these are interpreted and reported to the court. This is central to our 

understanding o f how children are viewed or constructed by both the Guardians and the 

judges. It is contended here that how children’s wishes and feelings are gathered, reported 

on and considered can provide useftil insights into the construction not only o f children but 

also into the construction o f children’s right to be heard, to have their best interest 

considered and their capacity recognised. Influences on such constructions and most 

specifically the importance or otherwise o f professionals’ views o f what represents a 

‘good’ childhood and age as a proxy for capacity or maturity will be explored. In addition, 

the extent to which the Guardian ad litem can be seen as the provider o f scaffolding to 

enhance the child’s capacity to fonn and express their wishes and feelings will be 

examined. Perhaps most notably, there is no Irish research on children’s experience of 

having a Guardian, the aspects o f this that they valued or found unhelpful, or how children 

view the treatment o f their wishes and feelings in what are perhaps some o f  the most 

important decisions to be made about their lives. This study also seeks to contribute to this 

research gap by reporting on children’s views on these issues.

The methodology employed to address these issues and those raised in previous chapters 

involved interviews with a number o f judges. Guardians ad  litem and children as well as
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the analysis o f a number o f Guardian reports to the court. This methodology is detailed in 

the next chapter.
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Chapter Four

Methodology

Introduction

This thesis aims to explore the process and added value o f  hearing the child in child care 

proceedings through the Bamardos Guardian ad litem service and the relationship between 

the best interest o f the child as detennined by adults and the expressed wishes and feelings 

of the child. In approaching this topic, the lens o f children’s rights and social 

constructionism, as articulated in the sociology of childhood, has been applied. In 

addressing the broad research aim of the study, a number o f specific research questions as 

presented in Chapter One and restated below, were developed. These research questions 

and the location of the study within a social constructionist and rights framework led to the 

use o f a qualitative methodology that sought to elucidate the experience and views o f three 

key actors involved in this process of hearing the child in child care cases; children. 

Guardians and District Court judges. This chapter sets out the conceptual framework that 

underpinned the research design and analysis o f the data, details the methods used, and 

discusses ethical issues, the researcher’s reflexivity, the validity o f the research and its 

challenges and limitations.

The Conceptual Framework

Miles et al. (2014: 20) describe a conceptual framework as explaming

...either graphically or in narrative form, the main things to be studied -  

the key factors, variables or constructs -  and the presumed

interrelationship between them  Conceptual frameworks are simply the

current version o f the researcher’s map o f the territory being 

investigated.... Conceptual frameworks are developed at the beginning o f 

the study and evolve as the study progresses.
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One purpose o f the conceptual framework is to help the researcher work through their 

ideas, beliefs and values about the subject they are studying, thereby helping the researcher 

to become more focussed and selective as the research progresses. The conceptual 

framework should also assist in the clarification o f the research aims and questions and the 

identification o f  the most appropriate research methods to be employed (Maxwell, 2012).

As Miles et al. (2014) advise, the conceptual framework for the study emerged and evolved 

during the initial research process, drawing on the available literature, conversations with 

those already active in children’s participation in judicial matters and the researcher’s 

previous research experience in the area o f child protection and child law. It was research 

in the latter areas that brought the researcher into contact initially with the Irish legal 

provision for the Guardian ad litem. However, as stated above, the available Irish research 

and commentary on the Guardian ad Jitem had, in the main, focussed on operational issues 

such as the efficacy o f the service in comparison with international models, its cost, the 

lack o f regulation o f Guardians and poor definition o f the role. What was not evident in the 

Irish research was what Guardians actually did and how they did it, how they were used by 

the courts or what influence they had on child protection cases. Further, the children’s 

understanding o f what their Guardian did, their experience o f the process and their views of 

having a Guardian were notable by their absence.

From the identification o f this gap in the research, an initial conceptual framework emerged 

with children’s participation as the overarching theme, and the sociology o f childhood, 

based on social constructionism, and children’s rights as two existing bodies o f research 

and theory that could be drawn on to situate and investigate participation. A children’s 

rights approach was adopted, partly due to the researcher’s previous interest and work in 

this area. In addition, much o f the work on this topic over the past two-and-a-half decades 

has been contextualised in Article 12 o f the UNCRC, which has led to increasing support 

and practical efforts at implementing children’s participation (Prout, 2003). To undertake a 

study o f  children’s participation in the absence o f a consideration o f children’s rights 

would, in the researcher’s opinion, have been to ignore a major influence on the 

development and understanding o f the both the political and social context and practice o f
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participation. Further, consideration o f  rights them selves as social constructions, as 

proposed by Stammers (1999) and Gregg (2012) contributes to the value o f  a rights 

approach to the overall conceptual framework. In addition to the child’s right to 

participation, two other rights enshrined in the UNCRC were considered particularly 

relevant and have been addressed in Chapter Three above. These are the right to have their 

best interest protected as a matter o f  prim acy and to exercise their rights on their own 

behalf in the context o f  their evolving capacity.

C hildren’s participation, like all social processes, does not occur in a vacuum  from 

individual and societal values, beliefs, institutions and systems. In attem pting to move 

beyond the observation and description o f  practice, the researcher set out to explore the 

m eaning that participation had for a num ber o f  the key actors involved in child protection 

cases. To this end, social constructionism  offers a viable ontological perspective in which 

to exam ine the m eaning and importance o f  participation for those involved. In social 

constructionism  m eaning arises out o f  the interaction o f  humans with the external world 

they experience, including their interaction and relationships with others (Crotty, 1998). 

Social constructionism  moves beyond the individual interplay o f  object and subject to the 

location o f  this interaction and the meaning attached to it in its social context. From this 

perspective, all m eaning is socially constructed through the interaction o f  people with each 

other, but this occurs within the predom inant pre-existing culture (broadly defined) and 

institutional framework which they inhabit and are inhabited by (Crotty, 1998). Therefore 

children do not individually come to the world and interpret its m eanings one by one. 

Rather, the meaning they assign to objects is shaped by the pre-existing set o f  socially 

constructed meanings attributed to various objects. In this vein m eaning is always social 

and generated through the interaction o f  humans. To assert that social constructions and 

realities pre-exist any one individual is not to say that they are static. A ccording to Giddens 

(1976) these social realities change as a result o f  actor’s constant constitution and 

reconstitution o f  meaning.

The ‘new sociology’ o f childhood draws on social constructionism  in that childhood is seen 

as a social construction in which children are active agents in constructing the m eaning o f
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their hves and those o f  others (Prout and James, 2006). The social constructionism  basis o f 

the sociology o f  childhood therefore facilitates the questioning o f  the m eaning attached to 

various aspects o f  life by children them selves and to ask how these are influenced by 

prevailing beliefs, their own life experience and their interaction with adults and 

institutions. This fram ework was used here to explore the perceived role and function o f  

the B am ardo’s G uardian ad  litem  as a key m echanism  through which children’s 

participation in child protection cases is given expression. It was further used to explore 

the existence o f  a dom inant or prevailing view  o f  children’s participation in child 

protection cases among District Court judges, Bam ardos Guardians and children, the 

processes that such a view produces and the perceived influence that these have on the 

participation process and its outcomes.

The review  o f  the literature on ch ildren’s participation, children’s rights and the sociology 

o f  childhood raised a recurring issue; the ch ild ’s capacity or competence and the 

relationship o f  this with the chronological age o f  the child. This led the researcher to 

consider, although som ewhat more briefly, theories o f  child development. A num ber o f  

authors have pointed to the implicit and explicit operation o f traditional developm ental 

theories, such as those o f  Piaget, in determ ining how children and children’s participation 

was viewed by welfare and legal professionals (M cN am ee et al, 2003; James at al., 2004; 

M antle, 2006; Daly, 2009). Given the apparent centrality o f  this issue, it was considered 

im portant to include reference to m ore traditional developm ent psychology as the existing 

research pointed to its influence in the determ ination o f  the child’s capacity and the weight 

accorded to ch ildren’s views. In addition, sociocultural theory o f  developm ent was 

included in the conceptual fram ework as this is relevant to considerations o f  the child’s 

capacity in both the new sociology o f childhood and children’s rights.

The conceptual fram ew ork was further refined in light o f  the available literature and 

ongoing conversations with those involved in and interested in the G uardian’s ad  litem  

service, including Guardians, academ ics, social w orkers and solicitors and informed the 

m ethod and research instruments used and the analysis o f  the data. This fram ework is 

diagram m atically represented in Figure 1 below.
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While the conceptual framework outlined above was applied throughout the development 

o f the methodology and the research instruments as well as during the analysis o f the 

collected data, attention was also paid to Padgett’s (2008: 47) caution that ‘the key to 

[conceptual frameworks] is to prevent them from becoming overseers o f the study.’ 

Therefore data that did not fit the framework was included in the analysis and alternative 

explanations considered. The conceptual framework was also used to develop the research 

questions that the thesis set out to address. As stated in Chapter One above, these are;

1. What is the process by which children are afforded and experience the right to be 

heard within the context o f decisions about their care within child care proceedings 

in the District Court?

2. What are the processes through which children’s wishes and feelings are 

ascertained and reported on by the Guardians?

3. How do Guardians, judges and children perceive the relationship between 

children’s right to have their best interest protected and their views heard and 

accorded due weight?

4. What is the perceived influence o f the Guardians on judicial decisions and their 

added value in child care cases?

5. What do these processes and interpretations o f children's views reveal about the 

intersection o f  welfare and rights-based approaches to children in child care cases 

and perceptions of, and attitudes towards, children’s agency?

Designing a Research Strategy

The type o f data required to address the research questions stated above is qualitative in 

nature and involved detailing the perceived role and ftinctions o f the Guardians, views on 

children’s best interests and their wishes and feelings, and an assessment o f the influence 

o f the Guardian and the child’s wishes on decisions about their care. The use o f  qualitative 

methods also reflects a social constructionist ontology. According to Burr (2003; 24) the 

emphasis on social interaction and discourse in social constructionism ‘often leads

101



logically to the use o f qualitative methods as the research tools o f choice.’ h  addition, as 

Burr (2003) highlights, social constructionist research is often more concemec with process 

than structure, thereby making qualitative research methods more appropriate :n the present 

study.

Bryman (2001) identifies three particularly noteworthy features o f a qualitative research 

methodology. Firstly, it involves an inductive as opposed to deductive approach. This 

necessitates a view whereby theory emerges from research. Secondly, qualitative research 

requires an epistemological position that is interpretevist as opposed to positivist. This 

interpretativist approach means that the researcher attempts to understanc phenomena 

through accessing the meanings that research participants assign to them (Oilikowski and 

Baroudi, 1991). Thirdly, qualitative research is based on an ontological pcsition that is 

infonned by constructionism whereby meaning is created through the iiteraction of 

individuals rather than from an objective ‘out there’ reality (Bryman, 2001).

Additional key features o f such a methodology have been identified by Hammjrsley (1990) 

and include: the use o f ‘unstructured data’, that is, data that does not focus on oreconceived 

hypothesis or definitions; a focus on a single group or setting; the use of a ange o f data 

sources; and a focus on the meaning and fiinction o f social action.

The study presented here is focussed on a single setting in that it seeks to explore children’s 

participation in child care cases in the District Court. It is exploratory in nature and seeks 

to understand the meaning that District Court judges, Bamardos Guardians ad litem and 

children assign to participation within this defined setting. While the relatiomhip between 

the child’s age and the value attached to children’s participation is explored due to its 

prevalence in the literature, no fimi hypothesis regarding this relationship was formulated 

in terms o f the meaning attached by research participants to the conceps o f age or 

participation. Instead, reflecting an interpretive and inductive approach, the meaning 

attached to these concepts and the relationship between them was data-led.
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A Case Study Approach

A case study has been defined as ‘...a strategy for doing research which involves an 

empirical investigation of a particular contemporary phenomenon within its real life 

context using multiple sources of evidence’ (Yin, 1981 & 1994, cited in Robson, 1998: 

178).

In case study analysis, the context in which the phenomenon under study is located is of 

particular concern and frequently the boundary between the context and the phenomenon is 

often indistinct (Robson, 1998; Yin, 1993). In the present study the case or phenomenon 

under consideration is children’s participation through the Bamardos Guardian ad litem. 

The context is child care proceedings in the District Court. A case study approach further 

allows for in-depth analysis of a phenomenon in context, explores processes as well as 

outcomes and is suitable for use in the study of real world problems where the focus is ‘to 

find out more’(O’Leary, 2005). Further, Robson (1998) argues that case studies allow for 

a number of types of study, including studies of events, roles and relationships, which may 

focus on encounters between client and service providers, citizens and state services, as 

well as role conflict, stereotypes and adaptations. This characterisation of a case study 

approach makes it particularly relevant in the current study, which seeks to provide an 

improved understanding of the professional roles, processes and outcomes in an area in 

which there is little current Irish research. As Chadderton and Torrence (2011) put it, a 

case study approach is useful in addressing the question of ‘what is going on here?’ This is 

particularly relevant where there is little prior research into participants’ understanding and 

construction of the case under study.

A case study approach is also characterised by the triangulation of both data sources and 

data collection methods (Padgett, 2008). Such triangulation provides what Padgett (2008) 

describes as context richness and meaningful interpretation and helps to establish the 

validity o f the subsequent analysis. However, Chadderton and Torrence (2011) identify the 

primary criticism that has been levelled at a case study approach, particularly those that 

rely only on interviews, as being overly empiricist and locked into the ‘here and now’ of 

the participant’s experience. This criticism can, in their view, be overcome by attention to
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areas that take the participant beyond the immediate, including their memories, 

explanations, detailed descriptions and aspirations, as well as attention to the relevant 

literature.

The use o f triangulated data and Chadderton and Torrence’s (2011) cautions are addressed 

in the present study. It employs four sources o f data -  the judges, the Guardians, the 

children and the Guardians’ court reports -  and two types o f data collection -  in-depth 

interviews and documentary analysis. Research participants who were practitioners were 

asked detailed questions regarding their past experience, to provide examples o f past and 

current practice, and to expand on their views in order to illuminate not just their current 

perceptions but the potential factors influencing these. Further, participants were asked to 

consider issues that went beyond their individual experience to elucidate their views on 

children’s participation in child care proceedings more generally. As suggested by 

Chadderton and Torrence (2011: 53-54) where individual responses are considered, this is 

from the perspective o f asking ‘what does this case (children’s participation) look like from 

this individual’s perspective?’ The approach favours identification and ‘thick description’ 

before moving on to use this to provide analysis and explanation o f the case under study.

Carrying Out the Research Strategy 

Sampling and interviewing the District Court Judges

It was not the original intention o f the researcher to include District Court judges in this 

research. This initial decision was a pragmatic one based on advice that judges were a 

particularly difficult group to engage in research. However, in seeking to ascertain the type 

o f data held by the district courts on the appointment o f Guardians ad litem, a number of 

judges in the Dublin Metropolitan District Court expressed an interest in taking part in the 

research. From this expression o f interest, it was decided that a sample of judges for 

interview would be sought.
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The sampHng o f the judges was purposeful. District Court judges were selected as the 

majority o f  child protection cases are heard in these courts. Only District Court judges who 

had some experience o f Bamardos Guardians were selected in order to allow for infonned 

opinions on the operation o f the service and the influence o f the Guardians on judicial 

decision making. The Barnardos Guardian ad litem  service identified 22 District Court 

judges from around the country who had appointed a Guardian at least once in 2009-2010. 

These judges were then contacted by letter by the Deputy Clerk o f the Dublin Metropolitan 

District Court and asked to participate in the research. Nine judges agreed to participate in 

the research, giving a response rate o f 41%. Six of these judges sat in the Dublin area 

where they spent a rotation entirely in the family courts. The remaining three judges were 

located in Leinster, Munster and Connaught and heard a wide range o f District Court cases 

including child protection and family law on an ongoing basis. Eight o f the judges were 

interviewed in court chambers, with one interviewed at their home as they had recently 

retired from the bench.

The interviews with the judges were completed between July 2011 and February 2012. 

Individual interviews lasted between 40 and 90 minutes. The topic guide used in the 

mterviews with the judges is contained in Appendix Seven. The topics for discussion were 

intended to ascertain their experience o f using Barnardos Guardians ad I item as well as 

their views on children’s participation in child care proceedings more broadly. The 

interviews were recorded and transcribed and subsequently coded and analysed.

Semi-structured Inten’iews with Barnardos Guardians ad litem

Although there are a small number o f private Guardians ad lilem in Ireland, the largest 

single group o f Guardians are contracted to Bamardos. It was decided to restrict the study 

to this group o f Guardians in order to achieve greater consistency in the sample as this 

group of Guardians experience the same recruitment, induction and supervision processes, 

and their practice is guided by the Children Acts Advisory Board’s Guidance document 

(McWilliams and Hamilton, 2010). At the time o f the research there were 23 Barnardos 

Guardians. Twenty-two participated in the research, while one declined as they were about 

to retire.
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The researcher attended a meeting with a number of the Guardians prior to the interviews 

taking place in order to explain the purpose, objectives and focus o f the research. Semi

structured interviews were conducted with the 22 Guardians between July 2011 and 

February 2012. Interviews lasted between 60 and 90 minutes. The topic guide used in 

these interviews is contained in Appendix Eight. A key component o f these interviews 

was to explore the processes by which the Guardians ascertained the wishes and feelings o f 

the children and came to decisions about their best interest as little is known about this in 

the Irish context. In addition, these interviews were used to examine the Guardians’ 

perceptions o f children’s agency, their own influence on the court and the influence o f the 

wishes and feelings o f the children.

The interviews allow for a brief profile o f the Guardians. The majority (19) o f the 

Guardians were female. Twenty-one o f the 22 participating Guardians were qualified 

social workers, with one being a psychologist. O f those with a social work background, the 

majority had previously worked for the HSE (which provided the statutory child protection ' 

service) and half had experience o f working in both Ireland and the UK. Three o f them had 

been employed as Guardians either in Ireland or in the UK before joining Bamardos in 

Ireland, with the majority having no prior experience in this role. The Guardians had, on 

average, worked in this role for 5.2 years, but this varied considerably from less than one 

year to 14 years. I

Sampling and Interviewing the Children

Including children in the current study was considered not simply desirable but necessary. 

Children are the focus o f the Guardian ad litem service, the purpose o f which is to ascertain 

the ch ild ’s wishes and feelings and to inform decisions about the ch ild ’s best interest. To 

exclude them from research on the nature and experience o f their participation in such a 

process would have been to deny the importance o f their participation and diminish their 

views. It was also considered essential in providing a rounded account o f the participation 

o f children in child care proceedings.
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However, gaining access to children in care for research purposes is not an easy task (Winn 

Oakley, 2000). As Masson (2000) highlights, children are rarely afforded the opportunity 

to decide for themselves whether or not to participate in research due to the number of 

adult gatekeepers that surround them, each professing an interest in protecting and 

promoting the best interest o f the child. While gatekeepers undoubtedly have the child’s 

interest at heart in most instances, they may also serve to prevent children having a voice in 

research and contribute to the challenges o f undertaking research with them (Masson, 

2000). There are additional ethical considerations when conducting research with children, 

which will be returned to below.

A number o f inclusion criteria were used to identify a population o f children from which a 

sample could be drawn. Initially, in was intended that children in middle childhood, aged 

from seven to 12 years, and whose care orders had been made between August and 

December 2010 and would be sampled. However, this had to be modified to include 

children who were aged between eight and 16 years whose care orders were made between 

April and November 2011. This was due to delays in obtaining consent to interview the 

children and the small number of children that were identifiable in the original age range. 

In addition, it was considered prudent not to interview children whose cases were currently 

before the courts due as they would be in direct and immediate contact with their 

Guardians during such processes. Using these amended criteria a potential sample o f 41 

children was identified by the Barnardos Guardians.

A further screening process on this potential sample was then conducted by the Guardians 

ad litem. This process included identifying and removing children whose interests the 

Guardians believed would not be served by being interviewed at that time. Twelve children 

were removed from the potential sample by Guardians on this ground. A ftjrther 12 cases 

had been re-entered into court and no longer met the inclusion criteria.

These processes resulted in a final potential sample o f 17 children. Informed and active 

consent for the child’s participation in interviews and for the release o f their Guardian’s 

report to the court was sought from all relevant adults and from the children. Where the
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natural parents were alive and their whereabouts known, consent was sought from these. In 

addition, the relevant HSE social work department was notified where parents and children 

consented to interviews. Where the natural parents were deceased or their whereabouts 

unknown, consent was sought from the relevant HSE social work department. In all I  

instances, foster and residential carers were notified where the child’s consent was sought 

and their support for the research was requested. Engagement with the HSE was necessary 

as in all cases the children concerned were in care and therefore the HSE occupied a 

position o f Joco parentis.

Information on the research and consent forms were provided to both the adults and the 

children (see Appendix One to Six). In the case o f children, these documents were 

prepared by the researcher and forwarded to the social workers and parents by Bamardos. 

This was to preserve the confidentiality o f the children at this stage. Information was 

provided to carers and social workers in all cases and their support for the child’s 

participation was sought.

Consent was refused by either the natural parents or by the HSE social workers in the case 

o f eight o f these 17 children. O f the remaining nine children, all consented to being 

interviewed and to the release o f their Guardian’s report. However, one child withdrew 

from the study before being interviewed. O f the eight children who participated in the 

research five were boys and three were girls. Five o f the children were aged between 12 | 

and 16 years, with three aged under 12 years. All o f the children were in foster care. The 

sample contained two sibling groups and four non-national children. All o f  the non

national children had resided in Ireland for some time and were fluent English speakers. 

Consequently the issue o f language interpretation did not arise.

Gill (2008) highlights the importance o f engaging with child participants prior to 

interviews with them, and suggests that an effective way o f doing this is to hold a ‘pre

interview’ meeting with each child. Such a meeting helps the child to further understand 

the research and to establish rapport between the child and the researcher (Gill, 2008). In 

all cases the researcher souglit to meet with the children briefly at first to talk to them about
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the research, explain its purpose and limitations, and to allow the children to ask any 

questions they might have. In addition, children were given the opportunity to talk about 

their school life, their interests and their friends and to ask the researcher any questions 

regarding their own lives as a means o f building rapport. Five o f the eight children engaged 

in such meetings, with three stating that they would prefer to simply undertake the 

substantive interview.

It is important to clearly explain the purpose o f the research and the limitations o f what the 

researcher can achieve or do in respect o f their current circumstances to children (Mahon et 

al., 2006). Children were advised at pre-interview meetings that the researcher did not 

wish to question them about their care histories or the reasons why they were in care and 

had no influence in their care status or circumstances. Children were also advised at these 

initial meetings that they could withdraw from the research at any stage without 

repercussion. These initial meetings lasted from 20 to 90 minutes. While the purpose and 

limitations o f the research and researcher, as well as confidentiality and voluntary 

participation were revisited in all substantive interviews, where children declined a pre

interview meeting particular time and care was taken to ensure that the children understood 

these issues.

The substantive interview with the children ranged from 45 to 95 minutes. With one 

exception the children were interviewed at their foster home but were offered the option of 

meeting in a more neutral location. One child took up this option. Taking account o f the 

findings o f Aubrey and Dahl (2005) and Thomas and O ’Kane (1998b) that children often 

find interviews easier when they use both verbal questioning and pen and paper or other 

activity-based methods, two such exercises were included in the interviews (see Appendix 

Nine). These exercises were intended to help children identify who was influential in the 

decisions that were made about their care (The Say Chart) and to identify what they valued 

about having a Guardian (Ranking Exercise) and involved the children using pre-prepared 

charts, coloured stickers and post-its. These exercises are described in more detail and 

reported on in Chapter Eight.
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Analysis o f Guardian ad litem Reports to the Courts

The advantages and disadvantages o f documentary analysis are succinctly summarised by 

Padgett (2008). Documentary analysis is low in reactivity as the researcher is absent from 

the process o f the creation o f the documents, what Robson (2002) calles an unobtrusive 

method. In addition, documentary analysis can be less time consuming than observation or 

interviews. However, it has to be borne in mind that documents such as minutes o f 

meetings, care reports or court reports are not created for the purpose o f research, may be 

doctored, incomplete, uneven or inaccurate. However, Padgett (2008) argues that the 

analysis o f documents should not be considered an afterthought as their advantages may 

often offset their limitations.

In the current study, informed consent was sought from all relevant stakeholders for the 

researcher to have access to the Guardian ad litem reports for the children who took part in 

the research. The purpose o f seeking the Guardian reports was to allow for the analysis o f 

the relationship between the stated wishes and feelings o f the child, the recommendations 

o f the Guardian in relation to their best interest and the final decision o f the court. In ' 

addition, the analysis o f the reports provided clearer insight into the extent to which the 

child’s wishes and feelings were included in the report and the manner in which they were 

presented to the court.

The release o f  the Guardians’ reports remains at the discretion o f the courts. The reports o f | 

all but one child in the present study were released by the courts. In the remaining case the 

District Court judge refused to release the Guardian’s report due to the mother’s lack o f 

consent for this. At the time o f consent being sought the child’s mother had been missing 

and the social work department and child gave consent for the report to be released. 

However, at the time o f requesting the report from the court, the child’s mother had 

returned and refijsed consent.

A total o f 30 Guardian reports to the court in respect o f the seven child participants were 

reviewed. These reports varied substantially in length and detail. In the majority o f case3s, 

the first report to the court was the most detailed, with subsequent reports summarising
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rather than repeating much of the background information on the case. The number o f 

reports provided to the court in respect o f the cases involved in this research ranged from 

SIX to ten.

Analysing the Data

A thematic approach was adopted in the analysis o f the data. Thematic analysis is, 

according to Boyatzis (1998: 4), ‘not another qualitative method but a process that can be 

used with most, if not all, qualitative m ethods...’ Each interview was recorded, transcribed 

and coded and analysed using the qualitative data analysis software, NVivo. In this 

process, the interviews were listened to, read and re-read in hard copy in order to increase 

familiarisation with the data. Preliminary codes and themes were noted and memos 

attached where links between codes and themes were identified. The transcripts were then 

coded in NVivo where themes, sub-themes and codes were further refined and amended.

NVivo allows for the management o f data and ideas and the querying o f the data, as well as 

the creation o f visual representations and reports from text-based and visual data (Bazeley 

and Jackson, 2013). The software requires careful coding and recoding o f data into nodes 

that allow the relationships between categories o f  data to be analysed. At the same time, 

NVivo maintains the original text from which each piece o f coded infomiation was taken 

and allows for the researcher to add notes and memos to nodes and individual pieces o f 

coded data that reflect their context or ideas that the researcher may have about it. This is 

usefiil in tracking the researcher’s thoughts and approaches to the data throughout the 

process o f analysis. While NVivo and other qualitative data analysis software has a number 

o f advantages over manual forms o f analysis, including saving time, encouraging more 

methodical working methods and testing for negative cases, Bazeley and Jackson (2013) 

highlight that such computer packages are a tool o f research and nothing more. They 

cannot make up for a lack o f interpretive capacity or poor workmanship on the part o f the 

researcher.
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Starting with the original recordings o f the interviews, these were transcribed verbatim and 

saved into NVivo. This process generated a considerable volume o f text or, in O ’Leary’s 

(2013: 258) words, an intimidating ‘mound o f messy data’, where it seemed ‘everything 

matters’ (Miles and Huberman, 1994: 55). Through listening to the interview recordings 

and several readings o f the transcripts an initial set o f themes emerging in the data was 

identified as a first step in the process o f analysis. These were primarily descriptive in 

nature and were informed by the conceptual framework outlined above, reviewed literature 

and the research questions the study seeks to address. Locating early analysis in this 

context is. Miles and Huberman (1994) argue, a reasonable defence against data overload.

Following on from this initial exercise, a first set o f codes for the data under each theme 

was devised. This process began the formal data reduction that was necessary to make the 

data manageable, for further analysis to be conducted and conclusions to be drawn. Miles 

and Huberman (1994: 11) argue that this process o f data reduction is a necessary part o f 

qualitative analysis that ‘sharpens, sorts, focusses, discards, and organises data in such a 

way that “final” conclusions can be drawn’. In this process, it is essential that the ' 

researcher only reduces the data to what is relevant, not to what fits pre-conceived ideas 

about what the data should be saying. Particular care was taken here only to exclude data 

that clearly was not relevant to the research.

The themes and coding were revisited and refined on a number o f occasions to identify | 

more specific themes and sub-themes, with hierarchical or tree nodes used to link examples 

and contexts for the coded behaviour, action or concepts. This process o f subcoding allows 

for more extensive subcategorising o f the data on the basis o f initial broad codes (Miles et 

a!., 2014). In addition, simultaneous coding was employed where similar tracts o f text 

were relevant to more than one theme and where multiple meanings could be attached to 

the same text (Miles et al., 2014). This revisiting and refining o f the classification o f  the 

data was both deductive and inductive. This is an approach considered by O ’Leary (2013) 

to be appropriate to qualitative analysis. While initial themes and codes were guided by the 

existing literature and research questions and carefiil consideration given to the extent to

112



which the data ‘fit’ with these, the data itself gave rise to additional themes and codes and 

alternative possibilities and explanations for the emerging findings.

^Vhen a final set o f themes, sub-themes, codes and sub-codes was devised, patterns, 

interconnections, similarities and divergences were examined. In considering these a 

constant process o f  reflection on the raw data, the conceptual framework, existing literature 

and research questions was engaged in. In addition, the researcher was aware o f the 

potential for their own assumptions and biases to influence what was looked for, what was 

seen and what was deemed important in the data. As Denzin and Lincoln (2011; 13) state, 

all research is ‘guided by a set o f feelings and beliefs about the world, how it should be 

understood and studied.’ Addressing this was part o f the process o f reflexivity and critical 

subjectivity employed by the researcher and is returned to below.

Separate datasets were created for the judges, the Guardians and the children. The judge’s 

cataset contained 16 parent themes and 72 sub-themes; the Guardians dataset contained 22 

parent themes and over 100 sub-themes; while the children’s dataset contained seven 

parent themes and 41 sub-themes.

A separate dataset was created for the analysis o f the Guardians’ reports and a content 

aialysis approach was adopted. Following guidance provided by Robson (2002) the first 

s ep in this was the determination of a number o f specific questions which the analysis 

s)ught to answer. These were principally derived from the research questions guiding the 

overall study but allowed for greater specificity such as: to what extent is the background 

to the child’s case recorder? what proportion of the report is taken up by the wishes and 

feelings o f  the child? is the language o f the child used verbatim? to what extent is the 

ciild, beyond their wishes and feelings, represented in the reports? do the 

recommendations recorded make reference to the wishes and feelings o f the child? was the 

template provided by Bamardos (see Appendix 11) adhered to?

Fom  this, categories for analysis were constructed and treated as themes and a set o f sub- 

tlemes were devised based on the content o f the reports. In particular, sub-codes that
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captured the degree to which the child’s wishes and feelings were reported to the courts 

and the manner in which this was done (such as the use o f verbatim quotes from the child, 

the level o f detail provided etc.) and the manner in which recommendations w ere made in 

respect of their best interest were created. The analysis o f the Guardians’ court reports 

resulted in seven parent themes and 15 sub-themes.

Ethical Issues

O ’Leary (2005; 72) defines ethics as ‘...principles and rules of behaviour that act to dictate 

what is actually acceptable or allowed within a profession.’ The reasons for taking ethical 

issues seriously, and for ethics committees, she argues, is three-fold; to ensure integrity in 

the production o f knowledge; to promote responsibility towards research participants; and 

to protect both the researcher and their institution from the legal implications o f unethical 

research practice.

O ’Leary (2005) ftirther posits that virtually all research involving human participants will i 

need to address three key ethical issues; informed consent; ensuring no harm comes to 

participants; and confidentiality and anonymity if appropriate. While these issues apply to 

all social research, a central question in the current study is the ethical treatment o f child 

participants. There has been considerable debate about whether research with children 

differs from research with adults and whether children should be treated differently in the | 

research process (Punch, 2002). In these debates the issue o f the inequality in power 

between the child participant and the adult researcher is a recurring theme (Morrow and 

Richards, 1996; Hood et al. 1996; Qvortrup, 1990). Addressing this power imbalance 

requires the researcher to move beyond giving children the opportunity to participate in 

research to the methods used and the approach to the ethical considerations o f informed 

consent, preventing harm and confidentiality (Thomas and O ’Kane, 1998b).

Informed Consent

Informed consent is premised on a number o f factors. According to Padgett (2008) these 

are that participants understand the study and its processes as they relate to them, full

114



disclosure o f the researcher’s details and any sponsoring institution, an assurance of 

confidentiality within the bounds of legal mandatory reporting requirements, clarity that 

participation at every stage is voluntary and withdrawal is without penalty, and 

identification o f any risks or benefits from participation.

Each adult participant in the current study was provided with an outline o f the proposed 

study, an invitation to participate and a consent form (see Appendix Five and Six). This 

material attempted to address the above issues. Prior to each interview the researcher again 

clarified the purpose and aims o f the research, the researcher’s credentials, arrangements 

regarding confidentiality and the safe storage o f data, the voluntary nature o f participation 

and sought pemiission to record the interviews. Each participant was also offered a copy 

of the transcript o f their interview when available and the opportunity to comment on this.

Obtaining informed consent for and from children proved to be more complicated not only 

because o f their status as minors but also because o f their status as children in care. While 

parental consent is required for children’s participation in research, additional ethical 

problems arise in relation to securing informed consent for children in care due to the 

perception o f them as being particularly \Tilnerable and their legal status. The key reason 

for this is the involvement o f a wider array of gatekeepers with whom researchers must 

negotiate to gain access to children in care. As Duerr Berrick et al. (2000: 120) state in 

relation to children in care:

Under these circumstances, biological parents, foster parents, social workers, 

social services agency administrators, lawyers and judges all may exert 

influence on children’s activities. Access to children may be tightly 

controlled...

Negotiation with gatekeepers is an unavoidable element in research with any group 

considered to have diminished capacity, including children. Reeves (2010: 317) expresses 

the view that gatekeepers ‘can help or hinder research depending upon their personal
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thoughts on the validity o f the research and its value, as well as their approach to the 

welfare o f the people under their charge.’

This concurs with Masson’s (2000) view that researchers must acknowledge both the role 

o f gatekeepers in protecting children from valueless research, while at the same time being 

aware o f the source and limits o f their power as they may also serve to censor children.

In the current study numerous gatekeepers were involved in accessing children, and 

although the majority were keen to help the researcher, a number o f issues arose that 

delayed contact with the children and illustrated a potentially overly paternalistic approach. 

As the children were in care, the permission o f the HSE had to be sought to approach the 

children for interview. This was obtained without difficulty. However, it took some 

months for the HSE to agree to the release o f the Guardians’ court reports. This was due to 

a concern that there may have been legal ramifications to the release o f the reports, a 

position the HSE legal department took many months to resolve. While the reports are the 

property o f the courts, the researcher was advised by legal professionals that the agreem ent' 

o f the HSE had to be secured, as the courts were unlikely to release these without the 

agreement o f all parties to the care proceedings.

Second, as the research involved children who had a Bamardos Guardian ad litem 

appointed to them, the support o f the organisation was necessary to identify and access the | 

children. This involved gaining the support not only o f the management o f the organisation 

but also o f the individual Guardians who would be required to identify the children they had 

worked with who fell within the inclusion criteria for the study. This process was 

negotiated by the manager and administration team o f the Bamardos Guardian ad litem 

service. In order to preserve the confidentiality o f children in the potential sample the 

researcher had no involvement in this process and no details o f the children were disclosed 

at this stage.

This raised a number o f ethical issues as it became clear over time that individual 

Guardians were acting as informal gatekeepers by selecting children in and out o f the study
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on the basis of their own criteria. From notes provided by Bamardos it appears that 

children were excluded from the research sample on the following grounds.

• Difficult family situations where contact with the child may have escalated these 

difficulties.

• Parental dissatisfaction with the child protection decisions o f the court or difficult 

relationships with social workers or the Guardian and where participation in the 

research may be used as a means to ‘get at’ the child or to resurrect issues.

• Where a child was undergoing therapeutic interventions and it was considered 

unhelpful to discuss any issues regarding their case with them.

It is not clear that any or all o f these grounds for exclusion from the potential sample were 

applied consistently or with any rigour by the Guardians. In one case, for instance, it was 

reported that a Guardian screened all o f the children in their cases out of the research by 

simply saying that they were all too traumatised to participate. The exclusion o f the 

researcher from this process on the grounds o f confidentiality meant that no remedial 

measures to address this gatekeeping could be put in place.

The third set of gatekeepers was the biological parents o f the children where the location o f 

these was known. As with the children, these were contacted by Bamardos. A small 

number o f biological parents did not respond to the letters and information regarding the 

study and Bamardos made a number of attempts to contact them by telephone in order to 

gain consent to contact the children through their social workers or foster carers. In only 

one instance where both parents were contacted did the parents disagree on contact with the 

children. As the consent o f both parents was deemed necessary to contact the children, this 

case was not pursued. Where the biological parents were deceased or their whereabouts 

was unknown, the fourth gatekeeper, that is the child’s social worker, came into play as 

their consent was needed in loco parentis.

Having obtained the co-operation and consent o f all o f the above parties, the children were 

then contacted by Bamardos. Only when they agreed to participate in the study were the 

contact details for the child and their foster carers released to the researcher. Direct contact
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was then made with the foster carers in order to arrange meetings with the children. To 

ensure that children understood the voluntary nature o f their participation, the researcher 

explained this again in all meetings. As the voluntary participation o f the children, based 

on them being fully informed (Mahon el al. 1996), was essential, children were asked 

throughout the interviews if  they were happy to complete the charts used and if  questions 

could be asked about various topics. This provided the children with a number o f 

opportunities throughout the interviews to withdraw or not to discuss particular topics. In 

relation to sensitive issues, such as parental involvement in decision making about their 

care, the researcher emphasised that she did not hold details o f their case, family 

circumstances or the reasons why they were in care, and that such details were not 

necessary for the study. In some instances, children alluded to the absence o f  one or both 

parents from the decision making process, but these issues were not pursued with them 

beyond what the child wished to reveal in the context o f the specific research topic.

Finally, and at a late stage in the research, an unexpected fifth gatekeeper emerged. This 

was a District Court judge who had not participated in the study, although they had been ' 

invited to do so. On a request being made to this judge for the release o f the Guardian’s 

report on a child who had taken part in the study, the judge refused to release the report and 

summonsed the researcher to court to explain why the child had been interviewed without 

the court’s consent. It should be noted that legal advice provided to the researcher indicated 

that the consent o f the HSE was sufficient as the corporate parent o f children. The need for | 

the court’s consent had not arisen with any other judge nor was the researcher or Barnardos 

aware that this should have been sought. However, the judge in question was of the view 

that their consent should have been sought and, in particular, that the child did not have the 

capacity to consent to their own participation as they were under 16 years old. This 

instance raises a number o f concerns regarding the varying interpretations by difference 

judges o f their role in ongoing decisions about children in care and more specifically about 

the capacity o f children to consent to participation in any forum. This issue will be returned 

to below as the decisions o f this judge also impacted upon the child’s confidentiality.
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From  a ch ildren’s rights, social constructionist and sociology o f  childhood perspective, to 

undertake research on children’s participation w ithout child participants would have been 

anathema. W hile the gatekeepers prim arily were concerned with the ch ild’s best interest, 

the m ajority o f  the children were excluded from the research without being m ade aware o f  

the possibility o f  participating. The above process and the issues arising lead the 

researcher to concur with the finding o f  Hood et al. (1996:120) regarding access to child 

participants.

...w e  could not approach children directly; their socio-political positioning 

m eans that adults m ust give permission. In considering access to children, 

adults give priority to adult duty to protect children from outsiders; this took 

precedence over the child’s right to participate in the decision to talk to us.

Confidentiality and Anonymity

Confidentiality involves the protection o f  research participants from identification by 

outsiders, w hereas anonym ity goes further and arises when no data can be attached to any 

individual respondent by the researcher (O ’Leary, 2005). Confidentiality should be 

provided to all research participants where possible, although group research m ethods such 

as focus groups m ay make this difficult to achieve. Nonetheless, all possible measures to 

ensure confidentiality should be taken. In the present instance this included rem oving all 

identifying inform ation from transcribed interviews, the safe storage o f  all data in 

encrypted and passw ord protected computed files and arrangem ents for the eventual 

destruction o f  the data.

In the current study confidentiality among the judges and the Guardians was lim ited by 

virtue o f  the relatively small samples and by the knowledge that each o f  these groups has o f 

each other. It is possible therefore that G uardians and judges m ay recognise others in the 

study by virtue o f  a particular turn o f  phrase, view point or particular use o f  language. It is 

also possible that a small num ber o f  the G uardians m ay recognise some o f  the child 

participants as they were originally identified by the Guardians. W hile not being able to 

com pletely protect the confidentiality o f  the participants, these lim itations were clearly
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explained in all interviews and approval for the use o f extracts from the interviews was 

obtained. The possible future dissemination o f the study findings through conferences and 

publications and the potential audience for these was also highlighted.

Two further ethical issues regarding confidentiality arose in the study regarding the child 

participants. The first o f these was the possible disclosure o f  infonnation regarding 

potential harm being done to the children at the time that may have given rise to welfare or 

child protection concerns and the obligation that the researcher is under to report such 

concerns (Hill, 2006). However, Thomas and O ’Kane (1998b) argue that reporting such 

confidences represents an intrusion into the relationship between children and researchers 

and adopted a position where, if  such disclosures were made, a strategy would be adopted 

with the child to pass this information on to an appropriate person who could act upon it. 

In the current study, children were informed prior to agreeing to be interviewed that if such 

information was disclosed the researcher would talk to them about this in the first instance 

but was obliged to report it. This, to some extent, allowed children to choose whether such 

disclosures were made. No issues regarding ongoing harm arose in the interviews with the ' 

children.

The second issue to arise in relation to confidentiality falls under what Hill (2005) refers to 

as ‘network confidentiality’, where researchers may come under pressure by involved 

professionals, parents or carers to reveal what a child has said. In this study it is noted that | 

this issue did not arise in relation to Guardians, carers, parents or social workers, although 

many asked if  the child had been ‘okay’ during the interview. Where this issue arose was 

in relation to the judge referred to above who brought the researcher to court to explain 

why they had interviewed a child without the court’s permission. In this instance, the 

judge ordered the release o f  the transcript o f the child’s interview to the court, following 

which the court would decide if it should be released to the child’s mother via her solicitor. 

Whilst obliged to comply with the court’s direction or face a charge of contempt o f  court, 

the researcher argued in court that the child had been assured o f the confidentiality o f the 

interview and that releasing the transcript to her mother would be in breach o f this. Prior to 

reading the transcript the judge would give no guarantee that this would not occur as they
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were o f the view that the child had no capacity to agree to the interview in the first 

instance, therefore any guarantees provided to the child by the researcher in this respect 

were invalid. Subsequent to reading the transcript the judge decided that in contained no 

material facts of relevance to the mother and did not release it.

Ensure No Harm to the Participants

O ’Leary (2005) identifies potential harm to participants as physical, emotional and 

psychological, with the latter two being more difficult to recognise than the former. 

Nonetheless, as qualitative social research often deals with sensitive issues and vulnerable 

groups, the researcher must be aware o f the possibility o f such adverse effects on 

participants and arrangements put in place to assist participants should this be necessary 

(Padgett, 2008). As Mahon et al. (1996) acknowledge, however, researchers may not be 

equipped to deal with such issues and links to alternative services, in consultation with 

children and carers, may be the most appropriate strategy to adopt.

In the current study the ethical obligation to ensure no harm to participants raised questions 

in relation to the revival o f traumatic experiences for the children. Two actions were taken 

in addressing this. First, the children and their foster carers were made aware that their 

social worker knew that the interview was taking place and would be available to support 

them if any latent issues resurfaced through the interview. Second, where such issues arose 

in the course o f interviews, the children were reassured that they could tell the researcher as 

little or as much as they wished about their history and that such information would not 

form, or be disclosed as, part of the research. However, if  disclosures or suspicions o f 

ongoing harm to the child had arisen, the researcher would have been required to report 

these under Children First: National Guidance for the Protection and Welfare o f  Children 

(Department o f Children and Youth Affairs, 2011). This obligation was made known to all 

o f the children interviewed.

Reflexivity and Critical Subjectivity

Reason (1988: 12) describes critical subjectivity as:
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...a  quality o f awareness in which we do not suppress our primary 

experience; nor do we allow ourselves to be swept away and 

overwhelmed by it; rather we raise it to consciousness and use it as part o f 

the inquiry process.

This reflects what Maxwell (2013) argues has now becom e a w idely accepted tenet o f  

qualitative research: that instead o f our prim ary experiential knowledge being seen as a 

bias and something to be eliminated from research and its design, it should be brought to 

the surface and viewed as a valuable component o f  research. W oodhead (1999) contends 

that not only is our construction o f childhood situated w ithin our cultural context, but that 

the theories we employ to understand this are themselves social and cultural constructs. It 

follows therefore that researchers are attracted to theories that fit with their own ideas about 

the world and/or their social, economic and cultural experiences.

Reflexivity requires not only careful reflection on the phenomenon being studied, but also 

on the researcher’s own behaviour and views and how these m ay impact on the study 

(Watt, 2007). Reflexivity is often limited in particular by the degree to which researchers 

can become conscious o f  the assumptions they make and the various influences on their 

thoughts about a particular phenomenon (M authner and Doucet, 2003). Nonetheless, in is 

incumbent upon researchers to attempt to identify these and to counterbalance them as 

much as possible.

Influences on researchers’ perspectives can be divided into two areas, the part that is 

influenced by academic paradigms such as theory, ethics and methods, and the part that is 

non-academic and is influenced by life-experiences (Davis, 1998). The current researcher 

is aware that she brought to the study a set o f  experiences, ideas and biases regarding 

children, childhood and children’s participation. These views fit within and are influenced 

by a children’s rights and social constructionist perspective. They coincided with the belief 

that children have specific rights, including the right to participate in decisions that affect 

their lives, and that they are active in creating, interpreting and changing their own lives 

and those o f  others through their interactions. These views are influenced by the
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researcher’s background in children’s research, children’s rights, child law and engagement 

with the literature and previous research in this area. Key among the non-academic 

influences that the researcher brought to bear on this study is her status as a parent. Each 

o f these have influenced the researcher’s view o f the world, the selection o f the research 

topic and epistemological stand point, as well as the approach to the collection and analysis 

o f the data presented in this thesis. In particular, the concern of the researcher with 

children’s participation resulted in significant time being given to securing interviews with 

children. This concern also resulted in the focus on the processes that both include and 

exclude children from being heard through a Guardian ad lilem in child care cases and the 

perceptions o f judges and Guardians o f children’s wishes, feelings and best interest.

A number o f strategies were employed to address the issues raised by these biases. 

Discussions with the research supervisor, other researchers, colleagues and knowledgeable 

social and legal professionals at all stages o f the research proved invaluable in challenging 

the assumptions and assertions o f the present researcher and in encouraging alternative 

interpretations o f the data. A feedback meeting with the Guardians also proved beneficial 

in this regard. The triangulation o f data sources also proved useful in checking and testing 

assumptions and interpretations o f the data. Repeated reading o f the data collected and the 

interpretation of this attempted to identify where the researcher was ‘seeing’ the data in a 

manner that was unduly influenced by their personal biography or assumptions and to 

correct for this. Paying critical attention to the variety of opinions that were expressed in 

the research and reporting on views where these did not coincide with the researcher’s 

assumptions has contributed to allowing a variety o f  ‘voices’ (Davis, 1998) to emerge in 

the study. With regard to reflecting on the impact o f the researcher on the interview 

process, a consideration that is emphasised by Miles and Hubennan (1994), each interview 

recording was listened to a number o f times on completion to identify where the researcher 

may have inserted themselves unnecessarily into the interview with the risk o f potentially 

leading respondents in a particular direction.
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Reliability, Validity and Generalisability

W hile the concept o f  reliability - the consistent reproduction o f  findings using the same 

research instrument in m ultiple contexts - is central in quantitative research, its relevance in 

qualitative research has long been questioned and even deemed irrelevant (see Golafshani, 

2000 for a concise summary o f  arguments). Its use in qualitative research has largely been 

replaced by concepts o f  trustworthiness or dependability (Babbie, 2013; Lincoln and Guba, 

1985). W hile the concepts o f  reliability and validity are considered separately in 

quantitative research, in the qualitative process they are seen to be closely related, with 

validity being the assurance o f  reliability (Lincoln and Guba, 1985). However, as O ’Leary 

(2005) argues, this does not mean that qualitative research can be a haphazard affair but 

m ust be undertaken consistently if it is to produce credible data and trustworthy findings.

According to Robson (1998) validity in qualitative research is concerned with the degree to 

which something is accurate, correct or true. Threats to validity include researcher bias, 

respondent bias and reflexivity, or the way in which the presence and behaviour o f the 

researcher affects the respondents (Lincoln and Guba, 1985). Validity can therefore be 

difficult to establish, but strategies for increasing the validity and reducing bias in 

qualitative studies have been identified. Padgett (2008) identifies these as prolonged 

involvement, triangulation, peer debriefing and support, member checking, negative case 

analysis and maintaining an audit trail. Cresswell and M iller (2000) include the above in 

their strategies to increase validity', but also include researcher reflexivity, collaboration 

with research participants and thick descriptions.

In the current study, a num ber o f these strategies were utilised to increase the validity o f  

the findings, some o f  which have been referred to above in the context o f  researcher 

reflexivity. These include triangulation, peer debriefing and support, member checking and 

negative case analysis. In addition, Kronick (1989, cited in Rubin and Babbie, 2005) 

provides a useful framework for assessing the validity o f  the qualitative interpretations o f 

written text that can usefully be applied to the analysis o f  interview transcripts. The first o f  

these criteria relates to what quantitative researchers call ‘internal consistency reliability’, 

where the interpretation o f parts o f  the dataset should be consistent with or uphold the
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interpretation o f the dataset as a whole. This was achieved in the current study, where the 

findings across the datasets on a number o f key themes were largely consistent. Kronick 

goes on to argue that the developing argument should also be internally consistent and 

complete, take all o f  the data into consideration, be the m ost compelling argument in light 

o f the available evidence and that it should be meaningftil. In the present study the 

researcher sought to achieve these criteria by repeatedly revisiting, analysing and 

interpreting the data.

The validity o f  the interpretation o f  the data was usefiilly tested through member checking. 

Sandelowski (1986) argues that credibility is heightened if  those having an experience 

easily recognise it from the descriptions or interpretations o f  that experience by the 

researcher. In this instance preliminary findings from the data were presented to a group o f 

Guardians ad litem. Although some o f the material presented to this group was critical o f 

their practice, this group readily acknowledged the accuracy o f the findings.

Generalisability can be both internal and external (Robson 1998). Internal generalisability 

relates to the extent to which the research conclusions are representative o f  the context 

studied, while external generalisability refers to the extent to which these conclusions hold 

beyond that setting. A number o f  issues arise in the current study regarding 

generalisability.

First, the Bam ardos Guardians included in the study represent a population rather than a 

sample. As such, generalisability within this study group does not arise as an issue. The 

extent to which the findings in respect o f  this group are generalisable across the private 

Guardians operating in Ireland is unknown as their practice and procedures remain 

unexplored. Second, with regard to the sample o f  judges and children included in this 

study, the use o f  inclusion criteria limits the representativeness o f  the study. The criteria 

used to identify District Court judges, that is, that they had appointed a Bam ardos Guardian 

in the previous two years, is justified in that the researcher sought to extend the 

understanding o f  children’s participation through this specific mechanism, therefore 

relevant experience was viewed as necessary. Similarly, the inclusion criteria used in
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relation to the children were also deemed necessary to capture and understand their 

experience o f the process o f participation through the Barnardos Guardians. Further, the 

representativeness o f the sample o f children in particular was limited by the number of 

gatekeepers involved in providing access to the children. The small samples o f both judges 

and children further attest to the limits o f the representativeness o f the study. However, the 

study provides an insight into the experiences and perspectives o f two hard to reach groups, 

one because o f their traditional reluctance to participate in research, the other because o f 

the lack of opportunities afforded to them to do so. Achieving representativeness among 

these groups was acknowledged at the outset o f this study as a challenge that was unlikely 

to be met.

With regard to the Guardian ad litem court reports analysed, no claims in relation to 

generalizability can be made. Not only were reports available for only seven children, but 

due to the presence o f two sibling groups these reports were authored by only four 

Guardians. As such, they cannot be taken as representative o f the practice o f the Barnardos 

Guardians more broadly.

The study therefore cannot make any grand claims in relation to internal or external 

generalizability. Nonetheless, as a case study o f a particular phenomenon (children’s 

participation in child care proceedings in the District Court), achieved through a specified 

mechanism (the Barnardos Guardian ad litem), the study throws some light on an area in 

which there is a dearth o f research in Ireland at present.

Limitations and challenges o f the research

All research presents challenges to the researcher and initial plans to overcome these may 

be ambitious but ultimately subject to the limitations of the real world. The principal 

challenge and limitation o f the present study lies in the inclusion and reporting of 

children’s voices. The ethical and methodological issues raised in this study regarding the 

inclusion o f children in research are not new. Holt (2009) comments that a challenge for 

social research lies in balancing the protection o f children from harm while not stifling 

their involvement, yet finding ways to safely and ethically elicit their experiences and
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opinions in a way that empowers children and contributes to knowledge. Exam ining the 

issue o f  informed consent in particular, Heath (2007) raises a num ber o f  important 

considerations regarding children’s agency and competence from  a social constructionist 

perspective. From this perspective Heath (2007) argues that children are able to express 

their own agency within the research process arising from their com petency at decision 

making, including the decision whether or not to be participate in the research. However, 

Heath also argues that such an approach presents challenges, including the different status 

attributed to gatekeepers, researchers and children, which can make it difficult for children 

to refiise to participate. As all o f  the children who were invited to participate in the 

present study chose to do so, this power differential m ay have been present despite 

attempts to address it in written infonnation, meetings and interviews.

In considering child research in gatekeeper-mediated environm ents. Heath (2007) raises a 

num ber o f  further issues, including the denial o f  access to children due to over

protectiveness. While many gatekeepers are legally or otherwise charged with making- 

decisions for the children in their care, m any do so without any consultation with the 

children concerned as they are seen as the custodians o f  children’s welfare. In addition, 

gatekeepers were often found to have refused access to children with no consultation with 

them due to their assumed lack o f  com petency to give informed consent. In the present 

study, the need to have the consent o f  a num ber o f  gatekeepers prior to contact being made 

with the children meant that the m ajority o f  children were not aware o f  the possibility o f  

participating in the research and no consultation took place with them prior to the approval 

o f  a number o f gatekeepers. Thomas and O ’Kane (1998b) adopted a somewhat different 

approach in their study o f  children’s involvement in decision m aking in the UK. In the 

study they asked that all o f  the children in potential sample population be provided with 

information on their study, who could then discuss whether or not they participated in the 

study with their carers and other gatekeepers in an informed way. Thom as and O ’Kane 

(1998b) conclude that this resulted in a num ber o f  children who would not have taken part 

in their study coming forward and participating. Had such an approach been possible in 

the present study the sample o f  children might have increased somewhat, although this 

cannot be stated with any certainty. However, on principle, from a social constructionist
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and children’s rights standpoint, such an approach would have better respected the children 

both as rights holders and active social agents.

Conclusion

This chapter set out the conceptual fram ework informing the study, the m ethodology 

employed and issues arising in this. The conceptual fram ework is prim arily informed by 

children’s rights and social constructionist theory, with a case study approach being 

adopted. These choices by the researcher in them selves present challenges. Com ing to 

children’s participation through the lens o f  children’s rights means that the researcher must 

respect the ch ild ’s right to participate in the research or not, and to ensure that those who 

do are provided with an opportunity to participate freely. Social constructionism  requires 

that the researcher gam er a valid account o f children’s experiences and the m eaning that 

this has for them. However, a num ber o f  challenges arose in im plem enting a research 

design that would facilitate these perspectives. Primary among these issues was the issue 

o f  negotiations with gatekeepers and the limited access that could be achieved in respect o f 

a sample o f  children. It is acknowledged that a researcher wanting to ask children 

questions does not mean that children will want to answer them. However, m any o f  the 

children who met the m clusion criteria for the study were not made aware o f  the 

opportunity o f  participation as gatekeepers had determined that to do so was either not in 

the child’s best interest or for reasons relating to their own agenda. Therefore these 

excluded children had no voice in whether they participated or not.

This raises a critical question in the context o f  the current study: if  children do not need to 

be consulted about their participation in research about a service that is intended to benefit 

them, or their views on this are not to be trusted, can their views on som ething as 

significant as their care be taken seriously? This is a key issue that will be addressed in 

the following chapters. Firstly, however, the next chapter presents the research findings on 

the rates o f  appointment o f  Guardians by judges in the District Court and the types o f  cases 

they are appointed to as reported by the judges and the Guardians interviewed for the 

present study. The chapter then explores the judges’. G uardians’ and children’s
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understanding of the Guardian’s role. This is an under exposed area of research in Ireland 

to which the study aims to contribute.
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Chapter Five

First Steps in Hearing the Child:

Appointment and Role of the Guardian ad Litem

Introduction

As stated earlier, this study is concerned with children’s participation in child care 

proceedings through the Guardian ad lilem in the Irish District Court. The Guardian ad 

litem provides a key mechanism through which the wishes and feelings o f the child can be 

independently ascertained and reported on to the court. In this study, the Guardians 

interviewed are part of the Bamardos Guardian service and provide a coherent study group. 

Their perspectives, along with those of a number o f District Court judges and children 

provide the basis for the study and throw much needed light on an under researched and 

largely concealed aspect o f the child protection system in Ireland. Until very recently the 

family law courts in Ireland were held almost exclusively in camera with few researchers 

admitted to observe their operation. This, combined with the lack o f statistical data on the 

appointment o f a Guardian ad litem in child care or private family law proceedings 

(McWilliams and Hamilton, 2010), has resulted in a dearth o f information on the use of 

Guardians by the courts. Further, the relative absence o f research on the operation o f the 

Guardians in child care proceedings in Ireland has resulted in significant gaps in our 

knowledge o f the factors influencing their appointment, the types o f cases to which they 

are appointed and the manner in which the role o f the Guardians has been interpreted by 

the judiciary, the Guardians and the children they serve.

This chapter aims to contribute to the body o f knowledge in these key areas. Drawing on 

the interviews with the judges, Guardians and children, it starts by ascertaining the 

proportion o f cases in which Guardians are appointed as reported by the judges. It goes on 

to explore the criteria that influence whether or not a Guardian is appointed by them, how 

they seek or select individual Guardians and how Guardians decide which cases they 

accept. The chapter then considers the characteristics o f the cases to which Guardians are
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appointed, before moving to examine the judges’ and Guardians’ perceptions o f the role the 

Guardian plays in relation to children, parents and the HSE (the statutory agency charged 

with responsibility for child protection including the provision o f social work services and 

alternative care). Finally, children’s own understandings o f the role o f the Guardian are 

explored.

Appointm ent o f the Guardian ad Litem  

Rates o f  Appointment

A Guardian ad litem can only be appointed by a judge. As indicated in Chapter One above, 

data from the Child Law Reporting Project indicates that practice in the appointment of 

Guardians varies across the country. This finding is also reflected in interviews carried out 

with judges in this study. Three o f the five judges sitting in the Dublin District Court stated 

that they appoint Guardians in the majority o f child care cases before them, with a fourth 

commenting that he appointed them whenever he felt the voice o f the child was necessary 

and always in complex cases involving sexual or severe physical abuse. Only one Dublin 

based judge questioned whether there is a need for Guardians to be appointed regularly. Of 

the three judges based outside the Dublin area, one judge could not estimate the proportion 

o f cases in which they made Guardian ad litem appointments but stated that this was in 

"most cases involving children'. O f the remaining two non-Dublin-based judges, one stated 

that they appoint Guardians in less than 10% of cases and one in between 10% and 15% of 

cases, although this latter judge pointed out that they were appointing Guardians more 

frequently in recent years. For both o f these latter judges the cost o f the Guardian ad litem 

was a consideration in their limited appointments.

Yon cannot appoint them in every’ case, there is no money there and I  

know there is no money there hut I  am very' conscious o f  the quality o f  the 

work they have done. (Judge F)
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Geographic difference in appointment rates may reflect the operation o f the Dublin 

Metropolitan District Court and regional courts. The Dublin-based judges in this study sat 

in the family court and were therefore hearing only family law cases. The judges located 

outside this, while hearing child care cases on a regular basis, were not exclusively 

dedicated to family law. This may influence awareness o f the Guardian’s role and the 

perceived need for their appointment. For the moment however, the observation from the 

Child Law Reporting Project (Coulter, 2013: 13) that ‘...children’s right to the services o f 

a guardian ad litem in child care proceedings appear to vary depending on where they live.’ 

appears to be valid.

Criteria for Appointment

Reflecting the findings o f an earlier review o f the Guardian ad litem in Ireland 

(Capital/Nuffield Institute for Health, 2004), the judges who were interviewed highlighted 

the lack of available guidance and criteria for the appointment of Guardians. The question 

o f criteria for the appomtment of a Guardian does not arise in many other jurisdictions as 

the child’s entitlement to have either a legal representative, a Guardian ad litem o f some 

form or both is established in law, for example, in the UK, New Zealand, France and the 

US (Bilson and White, 2005). However, in Ireland this decision rests solely with the 

judiciary. In addition to noting their absence, a number of judges interviewed here raised 

concerns as to whether such criteria should or indeed could be introduced. One judge was 

o f the view that the appointment o f Guardians cannot be structured in such a manner, while 

for another appointment criteria were not possible due to the operation o f  the law and legal 

principles.

...the only factors that would arise would be precedent. The law ’s based on 

precedent and the application o f  the law and the application o f  the rules.

...I can 7 imagine it being possible fo r  the court service or anybody like that 

to introduce protocols. It must be a matter fo r  the judge to decide, it is a 

matter o f  law. (Judge G)

From this perspective, the decision to appoint a Guardian ad litem remains firmly at the
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discretion o f the judge in individual cases. As Freeman (1998) highlights, it is therefore 

adults rather than children who determine whether or not a child needs a Guardian and will 

be afforded the right to have their voice heard (see also James and James, 1999). Such a 

discretionary approach has been noted as one o f the principal barriers to children’s 

participation in family law (Taylor el al., 2012). This is reflected in the comments o f a 

number o f  Guardians who were interviewed in the present study in relation to the barriers 

to children’s participation.

/  mean th a t’s a huge barrier, that there is that whole kind o f  selectiveness 

with us... (Guardian 6)

It is notable here that none o f the judges referred to the suggested criteria for appointment 

set out in the Children Acts Advisory Board Guidance document (Children Acts Advisory 

Board, 2009), although Shannon (2010) suggests that assisting the courts to determine 

when such an appointment is necessary is one o f the aims o f this guidance.

The judges who appointed Guardians in the majority o f cases did not consider specific 

criteria to be necessary. In the words o f one judge:

Almost as a matter o f  course I would consider it essential that there be one 

person... whose sole function as fa r  as the court was concerned is to 

represent the interests o f  the child. (Judge A)

However, as the figures on the different rates o f appointment indicate, this may not be a 

view widely held by the judiciary. It is possible that criteria would be helpful to guide other 

judges whose consideration o f the child’s right to be heard may be less automatic.

The Capacity o f  the Child to Form a View

While no criteria for the appointment o f Guardians ad litem are provided to the judiciary. 

Chapter Two above highlights the UNCRC’s position that children should only be heard 

where they are capable o f forming their own views. It has also been suggested that a
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child’s capacity (to form a reasonable view) must be considered in relation to the issue on 

which their views are being sought and particular in relation to its complexity. The w ider 

social, economic, cultural and political context in which capacity is being assessed (M ande 

et al., 2006; Kaltenborn, 2001b) and whether or not children are free enough from 

disturbance or disability to form their wishes (Timms, 1992) have also been identified as 

factors for consideration in assessing the child’s capacity to form a view.

To what extent do the Irish judiciary consider the capacity o f  the child to form a view prior 

to the appointm ent o f  a Guardian ad litem l The judges in the present study varied in their 

views on this issue, but it is notable that, in line with the recom m endations o f  the UN 

Committee on the Rights o f  the Child (2009), age did not emerge as a factor in the 

consideration o f  the ch ild’s capacity to form a view. Indeed a num ber o f the judges 

indicated that age is not and should not be the defining factor in determ inations o f  such 

capacity.

...the firs t thing people they look at... would be the age o f  the child and the 

level o f  understanding o f  the child, hut you see that isn 7 necessarily what it 

is about you know at a ll because in my experience...there are other factors  

that also influence a child. (Judge C)

Kilkelly (2006) has argued that the right to have their voice heard and wishes and feelings 

taken into consideration should not be curtailed by the child’s age or maturity. This position 

was expressed by two o f  the judges who specifically referred to the fact that a child lacking 

the capacity to form or express a view  does not mean that they should not have a Guardian 

ad  litem appointed to them.

The way that I  look at it is that the child has to have a voice, even the child  

that doesn V have a voice. (Judge B)

However, the decision to disregard the age o f  the child or any other variable and to afford 

the child the entitlement to a Guardian remains at the discretion o f  the judge.
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fVell at the end o f  the day every child, no m atter what age... is entitled to 

have a Guardian ad litem i f  the court decides that.... (Judge D)

Characteristics o f Cases

W hile a num ber o f  judges raised concerns about the establishm ent or operation o f  criteria 

for the appointment o f Guardians, all could identify the characteristics o f  cases in which 

they would consider their appointment necessary. It has been argued previously that age is 

a significant factor in such consideration, with younger children being afforded fewer 

participation opportunities (Thomas and O ’Kane, 1998a; Schofield and Thobum , 1996). 

W hile this m ay be true among certain legal and welfare professionals, as indicated above 

the age o f  the child did not emerge as a particular concern among the judges in this present 

study when deciding whether or not to appoint a Guardian. A num ber o f  the judges made 

specific reference to the fact that they had made appointm ents in cases involving infants 

and only two judges raised questions about the potential usefulness o f  the Guardians in the 

case o f  either very young children or children who were approaching adulthood.

I f  somebody came before the child care court who is seventeen and a half 

years o f  age and who gave very clear indications that they didn 7 want, 

didn 7 need, wouldn 7 cooperate with a Guardian, in those circumstances I  

sim ply might consider not appointing a Guardian. In a case where a child 

was under the age o f  a year I would certainly consider not appointing a 

Guardian because there is very’ little a Guardian could contribute in either 

o f  those circumstances. But in virtually all other circumstances I would 

appoint a Guardian. (Judge A)

It is notable that judges who had no difficulty in appointing Guardians to very young 

children prim arily spoke o f  the need for the Guardian to advise the court on what the 

ch ild’s wishes could or should be and more particularly to advise on the child’s best 

interest. W hile Bilson and W hite (2005) have argued that the Guardian ad I item role is a 

result o f  the conflation o f the best interest principle and the right to have one’s voice heard.
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the judges’ comments here suggest a greater separation o f the functions o f the Guardians 

by the judiciary on the basis o f the child’s age at the time o f appointment.

... because the child could he o f  such tender years and wouldn ’t be 

articulate enough, actually, to express their own view or wishes, that does 

not i f  you like disentitle them to a Guardian ad litem. So how does the 

Guardian ad litem carr\> out this role? Well its function is to bring the 

view's [of the] child to the court and its best interest to the court... a 

Guardian ad litem ... would have to advise you o f  what do they think would 

be... the wishes o f  the child at that stage. (Judge D)

The judges interviewed for the present study reported that they were most likely to appoint 

a Guardian where the case was complex or where applications for a fiall care order were 

being made. Judges identified potentially complex cases as those where each parent sought 

a different outcome from the case or where conflicting positions on the child’s wishes and 

interests were made through the legal representation of the various parties.

The Guardians in the study identified many more characteristics o f the cases to which they 

are appointed. As with the judges, the age of the child did not emerge as a key 

characteristic here, with a number of the more experienced Guardians in particular 

indicating that they had represented children across the age spectrum from birth to 18 

years. Where age was referred to as a characteristic o f cases it was to point out that the age 

cohort to whom the Guardians were appointed was getting younger.

The Guardians, like the judges, most frequently described the cases to which they are 

appointed as ‘complex’. Their interpretation o f complexity varied, but can be categorised 

in terms o f (i) the type o f abuse experienced by the children, (ii) family factors, (iii) 

parental factors, and (iv) relationships with the HSE and/or courts.

Guardians reported being appointed in cases concerning multiple forms of abuse and 

increasingly in cases involving neglect. A number o f Guardians also reported an
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increasing awareness by the courts o f emotional abuse. Where emotional abuse and 

neglect were seen to co-exist with other types o f abuse, this was considered to increase the 

complexity o f the case. Cases where the abuse or vulnerability experienced by the children 

is not necessarily o f the most extreme nature, but where low level long-term abuse or 

neglect may be seen to have an impact on children into the future were also cited by 

Guardians as being complex and as presenting challenges to the judges.

And I ’ve come across that more and more and I think that’s where courts 

really struggle... In front o f  them they see an honest and decent adult, hut at 

the other side o f the argument they see neglected and or abused children, 

they really struggle with that type o f  debate. (Guardian 1)

Family factors that contribute to the complexity o f cases reported by the Guardians 

included an intergenerational history o f abuse and long-term involvement with social 

services. Increasingly convoluted family structures also feature among the characteristics 

of complex cases.

Parental issues were also identified in respect of complex cases with a number o f  the 

Guardians pointing out that many o f the cases to which they are appointed involve not only 

vulnerable children but equally vulnerable parents. Cases involving intimate partner 

violence, parental intellectual disability and parental mental health problems that result in 

an inability to parent were typically classified as more complex than those where there is 

simply evidence o f wilful and ongoing abuse. To cite one Guardian:

... you would have complexity where you might have parental murder where 

one parent has killed the other so that would be one sort o f  scenario, or you 

would have maybe very’ significant mental health difficulties with the parent 

w ho’s the carer fo r  the children so... the complexities there might be making 

sense o f  what the parental capacity is...and recognising that i t ’s not 

deliberate harm on the part o f  a parent but i t ’s an inabilit}’ to parent... I
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suppose...one o f  the biggest complexities is that the parents are usually as 

vulnerable as the children in many respects. (Guardian 3)

Complexity in cases was also seen to arise where the relationship between the family and 

the HSE is antagonistic, or where there is a high degree o f conflict between parents.

...very contentious, fractious kind o f  split fam ilies would be another element 

o f  it, where there's high levels o f  mistrust and disagreement ben\'een 

varying parties, including professional staff, that there would be a 

significant conflict between the fam ily perspective and what the H S E ’s 

assessment might be... (Guardian 3)

It would appear that Guardians in such cases serve the function of refocussing attention on 

the children involved.

Then there are the ones... and unfortunately these are fa r  too common but 

the relationship between the social work department and the family is such 

that the common ground in the middle is lost and again in those situations 

the child gets lost. (Guardian 8)

This reflects a view offered by a number o f the judges that Guardians should be appointed 

in cases where the child, if  not specifically the voice o f the child, has been lost. However, 

this focus on complex cases raises issues in relation to the non-inclusion o f the voice o f the 

child in cases that are not deemed to be complex. I f  we accept the premise espoused m the 

UNCRC that all children with the capacity to form a view have the right to be heard in 

judicial matters that affect them, it would appear that this right is not automatically 

extended to children whose cases are viewed by the judiciary to be straight forward. Such 

considerations are important when considering whether the Guardian is primarily a service 

to the courts or a means for implementing children’s rights to be heard. This issue is 

revisited later in this study.
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Judges ’ Selection o f  Guardians and Guardians  ’  Selection o f  Cases 

The selection o f a Guardian to act on a case is at the discretion o f the judge who may 

request a named Guardian in any individual case. A variety o f means o f selection of 

individual Guardians were identified by the judges. Only one judge referred to using the 

Bamardos list o f Guardian’s when seeking an appointment. One additional judge stated 

that they will not appoint a Guardian who has not submitted a Curriculum Vita or one 

whose expertise and experience is not sufficiently compatible with the issues in the case.

. . . i t’s the old thing, you know, i f  there is a mental health issue I  want a 

Guardian who has experience with mental health issues.... So I ’d  like the 

Guardians to target or to tell you, you know, where their particular area o f  

expertise is. (Judge B)

While the judges may appoint a Guardian o f their own volition, their appointment can also 

be requested by any o f the parties to the case. Barnardos advised that when a request for a 

Guardian is made by any court. Guardians are allocated cases according to their availability 

and, as far as is relevant and possible, their particular areas o f expertise and geographic 

location.

The decision to accept any individual case resides with the Guardian ad litem. For the 

individual Guardians the most important criteria in deciding whether or not to accept a case 

is their availability and workload. Being able to give each case sufficient time and 

attention were particularly high on their selection criteria and maintaining an appropriate 

level o f work was viewed as essential in providing a quality service.

So the biggest thing obviously would be my workload and to ensure that 

I...can do the work ok and give the child the time and I  have repeatedly said  

no when I  am too busy and I  can 7 give the child and the fam ily the time that 

is required. (Guardian 19)

Other considerations for the Guardians in deciding whether or not to take on cases were 

geographical location and the issues involved in the case and how these matched their
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particular areas o f experience and expertise.

The Role of the Guardian ad Litem

The absence o f a clearly defined role has been noted in what little literature exists on the 

Guardian ad litem in Ireland. For example, in their 2004 review, Capita/Nuffield Institute 

for Health noted the lack o f clarity in relation to the role o f the Guardian in the Child Care 

Act 1991 and provided three separate definitions o f the role gleaned from Dail Debates 

(Capita Nuffield, 2004). The more recent Children Acts Advisory Board Guidelines on the 

Role, Criteria for Appointment, Qualifications and Training o f  Guardians ad Litem 

Appointed for Children in Proceedings under the Child Care Act 1991 (2009) make little 

reference to the specific role of the Guardian, focusing instead on standards for good 

practice, operational and practical guidance. While such guidance may well inform how 

the Guardian performs their role, what exactly this role is remains ill-defined. A similar 

approach is found in the UK’s Manual o f  Practice Guidance for Guardians ad Litem and 

Reporting Officers (Timms, 1992), where the work o f the Guardian is defined largely in 

terms o f duties, responsibilities and tasks. Schofield and Thobum (1996) summarise the 

role o f the Guardian as representing the independent voice o f the child, providing the court 

with an account o f the child’s wishes and feelings, providing an assessment o f all the 

evidence and offering recommendations considered to be in the child’s best interest. 

Schofield and Thobum also highlight the role o f the Guardian in case management during 

the court proceedings and the avoidance o f delay.

Bamardos Guardians ad litem have adopted the Children Acts Advisory Board Guidance 

(McWilliams and Hamilton, 2010) and as such the definition o f their role is to 

‘independently establish the wishes, feelings and interests o f the child and present them to 

the court with recommendations’ (Children Acts Advisory Board, 2009: 3). It is 

noteworthy here that the Child Care Act 1991 only refers to the wishes o f the child in the 

context o f determining their best interest.

The issue o f role definition is important as it sets the basic parameters around what
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professionals are expected to do and where their responsibilities lie. With specific regard 

to the Guardian ad  litem  in the US, Heartz (1993) has argued that poor role definition and 

lack o f  clarity leads to inconsistent and locally dependent appointm ent rates, blurred 

professional roles, conflict between professionals and eventually an inadequate service to 

children. From a child rights perspective, a clear articulation o f  the role o f  the Guardian 

could be viewed as a first step in ensuring that children have the appropriate information to 

engage in the process o f  having their wishes and feelings heard. Here, the definitions and 

descriptions offered by the judges and Guardians o f  the Guardian ad  litem  role, as opposed 

to how they conduct individual tasks such as m eeting with children and parents and 

reporting to the court, are considered.

The Role o f  the Guardian: The Judges  ’  Views

The m ajority o f the judges in this study were clear that the G uardian’s role was to represent 

the child in court by reporting on both the child’s wishes and the G uardian’s consideration 

o f  what is in their best interest. However, a num ber o f additional aspects o f  the 

G uardian’s role were commented upon. The first o f  these is the G uardian’s independence 

from all other parties and the m aintenance o f a focus on the child. This is perceived by the 

judges as essential to the G uardian’s role.

...that is their sole function, to present the ch ild ’s interest, not the p a re n t’s 

interest, not the law yer’s interest, not the H SE ’s interest but ju s t to tell the 

ju dge  what the child wants to be told to the judge. (Judge C)

Related to this is the perceived role o f  the Guardian in identifying undue parental influence 

on the child and to advise the court o f  the veracity o f  the child’s wishes as their own rather 

than those o f  others. Also related to the independence o f the Guardian is their perceived 

investigative function in respect o f  the HSE. It is perhaps unsurprising that judges refer to 

the role o f  the Guardian in assessing the H SE’s placement plans for the child, what one 

judge referred to as an ‘overseer’ role, as such plans can readily be seen as relevant to the 

ch ild’s best interest and their wishes. Evident here is the relatively free hand that Guardians 

have in the m anner in which they may undertake such investigations.
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So the Guardian ad litem then in those complex cases will, i f  you like, 

unravel certain complexities either in the nature o f  the reporting o f  the 

incidence, the incidences themselves, or whether or the incident did happen 

and did it happen in the manner in which it was said it happened or was it 

o f  a lesser nature etc. ? So I  suppose that would be the way the Guardian ad 

litem would conduct their investigations but at the end o f  the day I  very 

much leave it up to the Guardian ad litem themselves and what do they 

believe the court should know so I  don 7 dictate. (Judge D)

A number o f judges found it easier to describe the Guardian in terms o f  what they were not, 

rather than in tenns o f their specific role.

As I  say they 're like an expert witness but not an expert one, they ’re like a 

social worker but not a social worker; they’re like a lawyer but not a 

lanyer...they ’re like an officer o f  court but not an officer o f  court. (Judge C)

It could be argued that such lack o f clarity may be negatively influencing the judiciary in 

the terms o f the appointment o f Guardians. One judge who does not regularly appoint 

Guardians was explicit about their lack o f understanding o f the specific role o f the 

Guardian.

1 d o n ’t know what a proper definition o f  Guardian ad litem is, I  mean 

there’s several but I ’m ju s t trying to fin d  one that 1 can be comfortable with 

myself..... (Judge H)

The Role o f  the Guardian: The Guardians ’ Views

The Guardians’ definition and description o f their role was more expansive than that o f the 

judges. These can broadly be classified as roles that relate specifically to the child, that 

relate to the family, and that relate to their interaction with other agencies, most specifically 

the HSE.
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Guardian ad litem role in respect o f  children

The role o f the Guardian in respect o f children was largely expressed in terms o f their dual 

ftjnction, with all o f the Guardians who were interviewed claiming to represent both the 

voice o f the child and the child’s best interest. However, as the remainder o f this section 

will show, they considered themselves to have numerous other roles, some o f which were 

related to the court process and others which were concerned with wider aspects o f the 

children’s welfare.

Starting with the more orthodox functions, many of the Guardians claimed that the child’s 

wishes are presented verbatim, or close to this, in their reports, to allow for the more 

‘authentic’ voice o f the child. It was also intended to help children to tell their story and to 

addresses the previously noted invisibility of children (Schofield and Thobum, 1996). As a 

Guardian asserted:

...tha t’s probably what I most bring as a Guardian to you know, to assist in 

the court process and in the whole in the ch ild ’s life, I suppose is that 

telling, bringing the ch ild ’s narrative... that is often missed, that people 

appreciate that the five  year old, the six year old and the seven year old 

have an experience and have an awareness... it may be not intellectually 

processed but they have it emotionally.... (Guardian 3)

Almost all o f the Guardians made at least one reference to the feelings o f the child, but 

relatively few distinguished the determination o f the child’s feelings as distinct from their 

wishes. This distinction is evident, however, in the majority o f the Guardian’s reports for 

the seven children in this study for whom such reports were made available. These reports 

refer to the feelings of the child in addition to their wishes, describing the children as ‘sad’, 

‘happy’, ‘dismayed’, ‘disappointed’ and ‘anxious’.

It is notable that the additional roles referenced by the Guardians in respect o f children 

have, in the main, a protective aspect. In this vein, in addition to ascertaining the wishes
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and feelings o f the child a num ber o f  the Guardians referred to their role in rem oving the 

responsibility for decision m aking from the child.

...I don 7 put the responsibility’ o f  the decision on them, I ’m very’ clear... i t ’s 

my decision what I  think is best for you. You know, ‘you tell me what you  

want and I have to tell the ju dge what is in your best interests from my point 

o f  view, and that's not your decision, i t ’s mine ’. (Guardian 11)

Such an interpretation o f  the G uardian’s role may be viewed as potentially either realistic or 

paternalistic. In terms o f  the child’s right to be heard, Vuckovic Sahovic et al. (2012) 

clearly articulate that responsibility for decision m aking under Article 12 resides with 

adults and that children m ust be m ade aware o f  this. Consequently children should be 

m ade aware that the G uardian will form their own view o f  what is in the child’s best 

interest and report on this to the court. However, the strenuous adoption o f  such an 

approach by the G uardian’s ad  litem  m ay also be indicative o f  an overly paternalistic role 

where the wishes and feelings o f  the child are not considered as a contribution to i 

determ ining what is in their best interest. This is contrary to the ch ild ’s rights under the 

UNCRC as hearing the child is a core elem ent in the determ ination o f  their interests 

(Vuckovic Sahovic et al., 2012). Therefore central to the avoidance o f  an overly 

paternalistic approach and m eeting the standard set by the UNCRC is the extent to which 

the wishes and feelings o f  the child contribute to the determ ination o f their best interest | 

(Schofield and Thobum , 1996). This will be exam ined fiirther in Chapter Seven below.

Several o f  the G uardians referred to their role as what could possibly be term ed ‘the 

m essenger’, the person who informs both the court and the ch ild ’s parents o f  w ishes and 

feelings that the child is afraid to express directly, such as that they do not want to return 

home or don ’t enjoy access visits. In this way the G uardian’s role is to provide distance 

between the child’s wishes and feelings and the com m unication o f  these, where the 

attribution o f  these wishes and feelings to the child could have negative repercussions for 

them.
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The child might be under pressure to go home, they mightn ’t want to go  

home at all but they feel th a t’s the right thing to say. ...and sometimes I ’d  

take that on a bit fo r  the ch ild ...I’ll say, you know, well maybe i f  I  said that 

now, maybe that I  think that, that might take a bit o f  pressure o ff  you and  

some are pleased with that. (Guardian 2)

While preventing stress or pressure on this child, this approach could again be interpreted 

as somewhat paternalistic as the child’s views are in effect removed from the child and 

become those o f the Guardian. While potentially preventing further immediate conflict for 

the child, and undoubtedly interpreted by Guardians as in the child’s best interest, such an 

approach does little to recognise and promote their agency. In effect, child’s voices and 

views are removed or re-owned in a manner that is designed to protect them and their 

relationships with their parents (McNamee et a l, 2003). On a more practical level, 

removing the pressure from a child in such a way as the Guardian assumes ownership o f 

the child’s wishes may only be possible where these wishes coincide with the views of the 

Guardian, thereby further closing off the opportunity for children to freely express their 

wishes.

A number o f Guardians also referred to their role in providing an appropriate means by 

which children can participate in the legal proceedings about their care, while also 

protecting them from an adversarial court system that is not child-friendly. While many o f 

the Guardians were favourable regarding the child having the opportunity to meet the judge 

or to visit the court, such occasions were generally seen to be better if  planned when the 

court was not in session. This protective role, based on the premise that attending all or 

part of the proceedings is harnifril to children, is reflective o f practice in the UK at least

(Holman, 1999). It can also be seen to extend to the child being added as a party to the

case, as this would require their attendance at court hearings.

I think that the Guardian services act as a buffer and as a protector to the

child. I  mean i f  y o u ’ve ever been down at court... looking at what actually 

goes on there... That is not a process I  would want my sixteen, fourteen year

145



old to have to experience without somebody to help manage that  So I

think i t ’s a protective element.... (Guardian 10)

Negotiating with the HSE social workers to secure interventions or amendments to Care 

Plans that reflect the child’s wishes and feelings and their best interest was clearly 

articulated by the Guardians as part of their role and reflects an aspect o f the Guardian ad  

litem role seen elsewhere (Clark and Sinclair, 1999). This is a role that is perfonned 

outside the court room.

A huge amount o f  Guardian work is done outside o f  the courtroom in 

negotiating with services and advocating on behalf o f  a child. (Guardian 1)

However, the Guardians were clear that where they could not successfully negotiate a 

provision or resource which they viewed to be necessary for the child outside the court, 

such matters were included in their reports to the court and brought to the judge’s attention 

and, where necessary, specific court directions were sought.

Guardian ad litem role in respect o f  parents

One o f the ten key tasks of the Guardian ad litem as set out in the Children Acts Advisory 

Board Guidance (2009) is to consult with the child’s family and it is therefore unsurprising 

that all of the Guardians referred to this aspect o f their role. Reasons for consulting with 

the child’s parents and wider family include establishing the history o f the case, assessing 

the parent’s current circumstances and their capacity to parent the child into the future, 

assessing the potential o f wider family care, upholding the principle o f parental 

involvement in their children’s lives where possible, and attempting to maintain existing 

attachments between the child and significant family members (Children Acts Advisory 

Board, 2009). Each of these reasons was variously cited by the Guardians in this study. 

The issue of meetings with parents is further addressed in Chapter 6 below.

Clark and Sinclair (1999) identified negotiation and mediation between the local authority 

and parents as a key aspect of the Guardian’s role in the UK. Similarly, several o f the
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Guardians interviewed for the present study talked about acting as a mediator between the 

parents and social workers or social work departments. Such a role was cited as a means of 

resolving often long-standing disputes and removing blockages and delays in the case that 

such disputes may have caused. One Guardian described this mediation work as being the 

main difficulty to be addressed in cases.

...we do too much mediation with all the parties involved to just be hearing 

the child. The child is the least o f  your problems in our work, it is the adults 

who are going to take your time. I t ’s their fighting social workers or social 

workers fighting with parents or social workers fighting amongst each 

other. (Guardian 2)

Such mediation is considered necessary by the Guardians in the interests of the child as it 

encourages parents and the HSE to move forward with the case and progress interventions 

and decisions. In addition to simply resolving disputes and allowing for some movement in 

the case, this mediation is seen to have the effect o f allowing parents who have become 

alienated from the HSE to feel heard in the process (Munroe and Forrester, 1995; Timms, 

1992) and therefore to accept decisions and arrangements with less difficulty. As one 

Guardian put it:

... I ’d  put a lot o f  energy' into the adults in terms o f  that they felt heard... 

they actually feel, well you know at least they listened to me.... And so the 

decision isn 7 as much a blow to them as what it was when you started out. 

(Guardian 2)

However, while such work may be a necessary part o f the Guardian’s role in progressing 

cases and in securing the best interest o f the child, it would appear that there are times when 

this goes beyond mediation. While not common among the Guardians here, there is 

evidence that a blurring o f roles occurs. Given the predominant and extensive social work 

background o f the Guardians ad litem, occasional straying into a social work role is perhaps 

to be expected and reflects findings by Capita/Nuffield Institute o f Health (2004) where the 

lines between the social work role and the role o f the Guardian ad litem become obscured.
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For example, one Guardian gave the following account o f  their m ediation role with a 

child’s mother.

... it was impossible, and she was also in abusive, violent relationships and  

stu ff like that, she made very’ bad choices and part o f  the work I d id  with her

was helping her to face that she had made very bad choices and that she

had chosen to remain with partners who were violent to her and who were 

harmful to her child and so you know there was validity’ in what the HSE 

were saying.... (Guardian 3)

M unroe and Forrester (1995) advise that the role o f the Guardian is to discuss with parents 

whether or not they accept any responsibility for the child’s current circum stances or any 

reported injuries. It seems unlikely that working with parents to help them come to terms 

with their issues and mistakes as parents and the validity o f  the H SE’s position falls under 

this heading. Assuming such a role would appear to fall outside the rem it o f  the Guardians 

and reflects H eartz’s (1993) concerns regarding the blurring o f  professional roles.

Finally, in relation to parents and families, a num ber o f  Guardians referred to their role in 

assisting parents to access services. This tended to involve two distinct approaches. The

first is where the Guardian advises parents o f  the availability o f  services that they feel the

parents would benefit from and provides relevant contacts and other information. 

Frequently, the Guardians adopt a second approach in which they refer the parents’ need 

for services back to the social worker. This is similar to the specified role o f  the Guardian 

in respect o f  parents in the UK (M unroe and Forrester (1995).

Obviously i f  you think there are services that aren't being opened up for 

them, you know, I would tend to go back through the social worker for that.

You know, I think they would benefit from this this and this. (Guardian 17)
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The Guardian ad litem role in relation to the HSE

It is clear from the interviews with both the Guardians and judges in this study that the 

Guardian ad litem has a role in relation to the assessment o f the prior and proposed actions 

of the HSE. The investigative role of the Guardian has already been referenced above in 

relation to the views o f the judges, and all of the Guardians stated that they began their 

work by making contact with the relevant social work department and conducting a detailed 

review o f the social work files in respect o f the child. The role o f the Guardian in 

mediating between the child’s parents and the HSE has also been detailed above.

According to the Guardians who were interviewed, a role that is unofficially assigned to 

them by the various social work departments is the attempted securing o f services and 

placements for the child. This happens where the social work departments are not in a 

position to recommend particular services or placements due to the organisational and, in 

particular, resource constraints under which they operate. This aspect o f their role was 

frequently referred to by the Guardians and many expressed an understanding of the social 

work department’s dilemma in recognising the needs of the child but being unable to meet 

them.

IVell I  don 7 ihink the HSE would ever go into court and say we don 7 have 

any resources ‘cause I  think all o f  that takes place outside o f  the court, so 

then as a Guardian you can use the court and say I  need a [court] direction,

I  think some social workers and social work teams fin d  that very' helpful 

because that releases them from  the sort o f  shackles they’re in and they can 

go hack and say this has been directed there’s no choice here.... (Guardian 

12)

Compensating for an Over-Burdened Social Worked System

The interviews with the Guardians reveal an additional role that reflects their 

predominantly social work background: compensation for an over-burdened child 

protection social work system. Within this, social workers are seen by the Guardians as 

being over-stretched with administrative duties and unmanageable caseloads and as often
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too young and inexperienced to handle difficult and complex cases. The Guardians view 

this as resulting in social workers havmg insufficient time and/or experience to engage with 

the child in order to ensure that their wishes and feelings are heard. Rather than the 

Guardians perceiving their role as a duplication o f  the social worker’s role, it would appear 

that at least some perceive the Guardians to be compensating for poor social work practice 

in an environm ent in which social workers are not properly resourced to do their job.

Social workers are being pressurised all the time to do administrative tasks, 

to make phone calls about housing, to facilitate access. They d o n ’t train fo r  

five  years to facilitate access and to make phone calls ...They train to 

interact with children and families, th a t’s their skills base. At one level, as a 

Guardian, I  have the luxur\> o f  having time with children. (Guardian 11)

A m inority o f  Guardians questioned whether they would be necessary if  an effective and 

efficient social work service was available to children.

It would have been said to me at various junctures "but sure we have a 

social worker to do th a t”...I can see there is validity in that. ...social work 

practitioners on the ground in child protection should he given the means 

and the resources to build up the rapport and trust o f  children. That’s their 

role but sure they ’re never given that role as we all know. (Guardian 16)

Such a position, even if  a m inority one, requires consideration in the context o f  the 

overarching characteristic o f  the Guardian service and one o f  its core roles: to provide an 

independent report o f the child’s wishes and feelings and recommendations as to its future 

care. The importance o f  this independence from all parties to the case was stressed by both 

judges and Guardians throughout their interviews for a variety o f  reasons, but was clearly 

seen by both groups as essential to the performance o f  the Guardians in m aking 

recom mendations about the child’s best interest. This independence is a central premise o f  

the child’s right to be heard as articulated in the UNCRC, as the child must be able to 

freely express themselves unencumbered by undue influence by any party. This m ay be
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difficult to achieve if  the child’s views are represented only by one party to the case, in this 

instance, the HSE.

Explaining the Role o f the Guardian ad  Litem to the Child

As part o f their initial contact with the children, each o f  the Guardians who were 

interviewed stated that they had provided explanations o f  their role to the child. Although 

their role extends beyond hearing the child and m aking recom mendations to the court 

regarding their best interest, it is these two components o f  the role that are presented to the 

children. The G uardian’s wider investigative functions did not feature to any significant 

extent in the G uardian’s discussions with the children.

Findings from the current study show that the m anner in which Guardians explain their role 

is dependent upon the child’s age and the G uardian’s assessm ent o f their understanding o f 

their circumstances. With very young children -  prim arily those under three years o f age - 

a num ber o f  Guardians do not attempt to explain their role at all. From the age o f four or 

five years on, some explanation o f their role is provided with different means o f  explaining 

this employed with what are loosely termed younger and older children. With younger 

children. Guardians frequently employ visual techniques, such as drawings o f  the court and 

the judge, as well as verbal explanations o f  their role. W ith older children, the explanation 

o f  the role is given verbally and is sometimes supplem ented with written information.

The explanation o f  the Guardian’s role offered however is consistent across age groups. 

All o f  the Guardians claimed to place a particular emphasis on explaining their dual role 

and reported that while they will listen to and convey the child’s wishes and feelings to the 

court, they also have to make recom mendations that m ay not be in agreement with the 

wishes o f  the child.

/  would be saying.... I  want to know what you would like me to clearly say 

to the judge and what’s important and isn ’t important but the second part o f
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my jo b  is to look at w ha t’s in your best interests. And that the two may not 

always be the same... (Guardian 17)

In helping children understand the dual function, many o f the Guardians referred to the use 

of simple examples that have some meaning in the children’s lives.

And I  would say that, fo r  example, i f  you were to say to me that you d o n ’t 

want to live with your Mam or your Dad and you don 7 want to live with 

your foster carers but you want to go out and you want to live out down in 

the fields, a long way from  home in a tent on your own and not go to school,

I  would be saying to the judge that wouldn 7 be a good thing. So I  would 

say, tha t’s what he wants to do judge, but I  don 7 believe i t ’s a good thing... 

and I  think this would be better. (Guardian 14)

The majority of Guardians explain their role to children in the context o f the court process, 

with a particular emphasis on explaining that it is the judge who has asked them to talk to 

the child and who makes the decisions. This appears to serve two additional purposes. The 

first is to provide the child with some information and understanding that there is a court 

process in train regarding their care. This is clearly illustrated in the following rather 

lengthy quote from one of the Guardians.

/  would say at the beginning “the first jo b  I  have is to tell the judge what 

you have to say So I  have a kind o f  a drawing o f  the court house, and a 

home and a child here, and little arrows out saying this is where the judge  

sits, making sure they> understand what a judge is and that they would 

understand that the judge is the person who makes the decision about 

whether they live here or here.... And that he has sent me out to fin d  out 

what they want because they don 7 come into court. And he wants to hear 

from  me what they say. But he also wants me to tell him, having spoken to 

your parents, your grandparents, foster parents and teachers and every'body 

else, what I  think. (Guardian 9)
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The second purpose is to ensure that the child knows that neither the child nor the Guardian 

is the ultimate decision-maker.

Some o f  those children... need to have it reinforced that they are not making 

the decisions...that the judge will make the decision ...So they don 7 need to 

think that what they say...is going to make the decision. (Guardian 18)

In explaining their role to the children, clarity was viewed as essential to prevent the 

children from having unrealistic expectations, in particular that the Guardian was there 

solely to advocate for what the child wanted. For this reason, many o f the Guardians 

explained their dual function at their first meeting with the child or as early as considered 

appropriate given the understanding and circumstances of the child. Supporting this, they 

identified the need to use appropriate language and methods to explain their role to the 

child. They also cited the need to sometimes remind the child o f their role over the course 

of the case.

... /  would remind the child from time to time... and sometimes i t ’s 

necessary' to go hack and rephrase and restate, re-explain the role. Well i t ’s 

that piece about dual role... i t ’s important that I  write what I  think too hut

what you say will always go into the reports. (Guardian 10)

In addition, many o f  the Guardians worked with other aduhs and professionals, most 

commonly foster carers and social workers, to introduce the idea of the Guardian to the 

child and to reinforce the child’s understanding o f their role. This resonates with the 

accounts of the children below.

The current study showed substantial evidence that the Guardians give carefiil 

consideration as to how they explain their role to the child. Although none of the

Guardians believed that the child did not understand their role, various views were

expressed on whether or not the children completely comprehend it. A minority offered the 

view that children may well conftise their role with that o f other professionals, particularly
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their social worker. According to a number o f  the Guardians, frank and clear 

comm unication w'ith the child was central to children’s accurate understanding o f  their dual 

role. Being accustomed to having professionals make decisions for them  was also seen as 

contributing to the child’s understanding that the Guardian would be m aking decisions and 

recom mendations o f  their own.

It is notable that some o f  the Guardians referred specifically to the child’s awareness that

they were there solely to represent them and to hear their wishes and feelings. Little

reference was made in some o f these comments to the ch ild’s understanding o f the 

G uardian’s need to make recommendations that were in their best interest.

... fhe ch ild ’s understanding o f  the role o f  the Guardian, I think th a t’s the 

core o f  it, that the Guardian is therefor them. (Guardian 8)

They may not fu lly  understand my role but when i t ’s broken down into

simplistic language, they’ understand that I want to hear what they have to

say about something. (Guardian 11)

The Child’s Understanding of the Guardian ad Litem Role

W hat then is the child’s understanding o f  the Guardian’s role? This section reports the 

views o f  the children who were interviewed on this issue. Before considenng this, 

however, it is noteworthy that none o f the children interviewed for this study had an 

awareness o f the Guardian ad litem system prior to their appointm ent in their cases. 

Children did not appear to be aware o f  the possibility o f  having their voices heard through 

this mechanism. Given the noted importance o f  information in facilitating the voice o f  the 

child to be heard (UN Committee on the Rights o f the Child, 2009) and o f  the role of adults 

in providing the means to exercise such a right (W yness, 2010), this would appear to be a 

substantial gap in children’s information about how decisions may be m ade about their care 

and how they might participate in this.

Clark and Sinclair (1999) reported a general consensus among children that the Guardian
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was ‘there for them ’. This corresponds with the understanding o f the children in the 

current study, with all o f  the children reporting that the Guardian was there to help and/or 

represent them. Further, M asson and W inn Oakley (1999) have reported that children’s 

understanding o f  the G uardian’s role varied in depth but was largely accurate. The 

findings o f  the current study are broadly supportive o f those earlier findings but the degree 

o f  clarity expressed by the children in this study was age dependent. The older children -  

those in their teens -  had much clearer recollections o f  what the Guardian told them about 

their role. Y ounger children were less clear on the overall role o f the Guardian and had 

more difficulty in recalling what the Guardian told them about this.

CC: Okay, and d id  [Guardian] explain to you what he was going to he doing?

Child 8 (aged 15 years): Yeah he did. He told us that he wasn 7 part o f  the 

social workers, that he was ju st like kind o f  a representative o f  us to the 

courts so that we could have some say.

CC; ... did  she explain to you what a Guardian was?

Child 7 (aged 9 years): Well what I got into my head was, I ’m here to help, I 

give out all the booklets and I talk it through with you. That’s really what I 

heard.

CC: And what d id  you think she was here to help you with?

Child 7: /  don V really know what she would be here to help.

Reflecting R uegger’s (2001a) findings in the UK, the children in the current study 

emphasised the G uardian’s role in listening to and reporting on their wishes and feelings as 

opposed to telling the court what was in their best interest. In interviews with the children 

in the present study, eliciting their view on this second part o f the G uardian’s role required, 

in all cases, further questions and probing.

CC: What d id  you think she was going to he doing? What did you think her 

Job was?
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Child 2 (aged 16 years): To make sure that like that my opinion would he 

heard in court so that the social workers would know what I  wanted and all 

CC: Okay. Was there anything else that you thought she would be doing?

Child 2; No.

CC: Did anyone explain to you that she would also he saying what she 

thought was best for you?

Child 2: Yeah.

All o f the children were aware that the Guardian ad litem had a role in relation to the court 

and six expressed their understanding o f the Guardian’s role as being to represent their 

voice or opinions in the proceedings. The source of this information was variously cited as 

the Guardian, the child’s social worker and their foster carers, indicating the role played by 

other adults in the child’s understanding o f the Guardian’s role.

CC: Did you know what she was going to be doing?

Child 4 (aged 8 years): Yeah, well [foster carers] kinda explained. She 

would be going out and, she would be like, say because you can 7 go to the 

court because you might be too small so it's not fair i f  you can ’t say your 

opinion. So she would write it down and then she would go and she would 

say what you would like to say.

Six o f the eight children expressed an awareness that the Guardian may make 

recommendations to the court that did not agree with their own views. The remaining two 

children reported that this aspect o f the Guardian’s role was not known to them.

CC: Did [the Guardian] explain to you that, you know, when you were 

telling her things you might want changed or where you wanted to live that 

she might not agree with you, that what she recommended might be 

different?

Child 6 (aged 14 years): No.
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CC; So when she went to the court what do you think she told the judge?

Do you think she was telling the judge what you were saying, or what was 

best to you, or both?

Child 6; /  think she was saying like how we feel at the moment and stuff, and 

the way access is and everything like that.

This lack o f  awareness o f various aspects o f  the G uardian’s role is not necessarily 

indicative that the G uardian’s did not provide such information to the children. It is 

noteworthy in this context that individual members o f  the two sibling groups interviewed 

provided very different accounts o f the information provided, despite this information 

being provided to the siblings at the same meeting. W hat this may indicate is that 

individual children process this infomiation according to their own concerns, 

circumstances and needs at the time. The need for information to be provided in a manner 

that individual children can absorb on the dual ftjnction o f  the Guardian and for the 

restating and clarifying o f  this over the process o f engagem ent would appear to be 

important to ensure that children do not assume that what the Guardian will represent to the 

court is solely their wishes and feelings. Although many o f the Guardians believe that they 

are currently achieving this, the information provided by some o f the children here suggests 

that this understanding is not universal.

Conclusion

This chapter sought to examine the criteria for appointment and the role o f  the Guardian ad  

litem from three perspectives; those o f the District Court judges, the Guardians themselves, 

and the children who were represented by Guardians. It is encouraging that a number o f  

the judges confirm ed that they appoint a Guardian in the majority o f  cases. However, the 

tendency to appoint Guardians m ainly in cases that are characterised as complex raises 

questions as to how children in less complex cases have their right to participation 

recognised. It also raises questions in respect o f  who the Guardian serves; the court or the 

children? The interpretation o f  their role by the Bam ardos Guardians appears to be 

relatively consistent, although different Guardians emphasise some aspects o f  their role 

more than others, with the findings suggesting that a potentially overly protectionist
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approach is being adopted by some. There are a number o f  aspects to the role o f the 

Guardian that are not immediately evident from the simple description o f ascertaining the 

wishes and feelings o f  the child and forming a view o f what is in their best interest. These 

include their apparent role in supporting parents and compensating for inadequate social 

work provision. W hile the Guardians reverted to a relatively straightforward description o f 

their role when explaining this to children, most o f  the children in this study expressed a 

broad understanding o f  this that tended to focus on the G uardian’s role to hear and report 

on their wishes and feelings rather than to make recom mendations that were in their best 

interest. All o f this signals a num ber o f  different interpretations the role and function o f  the 

Guardian, and alerts us to the potential complexities underpinning it as a m echanism  for 

hearing the child and facilitating their participation. These com plexities are further 

explored in the next chapter which examines what the Guardians do and how they do it 

when ascertaining the child’s wishes and feelings.

158



Chapter Six

The Process of Engagement:

Guardians, Children and Parents

Introduction

As stated in Chapter One above, one o f the research questions with which this study it 

concerned is exploring the largely hidden processes through which children are afforded 

and experience the right to be heard within the court process where decisions about their 

care are made. As the Guardian ad litem is appointed solely to represent the child’s wishes 

and interests, they can be considered a key mechanism for hearing the voice of the child in 

cases involving their care. Having examined the appointment o f Guardians and the 

interpretation o f their role in Chapter Five, this chapter draws primarily on interviews with 

Guardians and children in order to explore how the Guardians engage with children to 

ascertain their wishes and feelings. From a child rights perspective consideration o f these 

processes is important as it is through such practical means that the child is afforded the 

possibility o f expressing themselves (Vuckovic Sahovic et ah, 2012). From a social 

constructionist perspective, an examination of the process o f hearing children’s wishes can 

illuminate how children are constructed within this, and the extent to which children can 

express their agency by influencing the ways in which their voices are heard.

In this chapter contact with social workers and file review and initial meetings with 

children are examined before looking in detail at what happens once this initial stage is 

over. The importance o f providing the child with relevant information, the location and 

composition o f meetings between the Guardian and the child, the methods of engagement 

used, the importance o f relationship building, assessing and supporting the child’s capacity 

and the interpretation o f the information provided by the child are considered in this 

context. The chapter also examines what happens when children choose not to engage with 

the Guardian and the practice o f the Guardians in facilitating the child’s access to the 

courts. The chapter then moves to consider children’s experiences and views o f this
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process and Guardians’ experiences o f meeting the parents o f the children they represent. It 

begins, however, with a brief overview of the general guidance provided from a number o f 

different sources, to Guardians in Ireland and elsewhere on a number o f their key duties in 

ascertaining the wishes and feelings o f the child. In Ireland, following the available 

Guidance is voluntary, but has been adopted by the Bamardos Guardian service on which 

the present study focusses (McWilliams and Hamilton, 2010). As the chapter progresses, it 

will demonstrate the degree to which these recommended practices are reflected in the 

work o f this sample of Irish Guardians.

Guidance on the Duties of the Guardian ad Litem

The Children Acts Advisory Board Guidance document (Children Acts Advisory Board, 

2009) sets out standards o f good practice for, and the duties of the Guardian ad litem (see 

Chapter One above). This chapter focuses on a small number o f the duties o f the Guardian 

as set out in that document as follows:

(i) meeting with the child;

(ii) conducting a thorough enquiry into the child’s circumstances;

(iii) consulting with the child’s family.

These are not necessarily discrete tasks and several may be ongoing at any one time during 

the Guardians’ involvement. What is o f interest here are the processes or means through

which the Guardians work to carry out these duties as it is primarily through these that the

voice o f  the child is captured for the court.

Further, the Children Acts Advisory Board Guidance document breaks the investigation to 

be carried out by the Guardian into four phases:

(i) planning tite inquiry, including identifying what is required during the timeframe 

for the enquiry and ascertaining the level of information available on the child and 

their unmediate and extended family, the grounds for the court application and 

potential areas o f professional conflict o f interest;

(ii) the preliminary' inquiry, which includes identifying all those professionals and
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family members that need to be interviewed, examining all available information and 

requesting additional information where gaps exist, infonning the child, the carers 

and the social worker o f the appointment and ensuring that the role o f the Guardian 

ad litem is understood, identifying the issues and tasks to be addressed and any 

additional direction required by the court;

(lii) the inquiry stage, which concentrates on gathering information and identifying 

areas o f dispute or where more detail is required by the Guardian; and 

(iv) the end o f  the inquiry, by which stage the Guardian ad litem will be in 

possession o f all the facts o f the cases and be in a position to represent to the court 

the child’s wishes, feelings and interests, to provide an independent view o f the 

outcomes o f the intervention o f the HSE, to advise on the options available for the 

care o f child and make recommendations on which course o f action would be in the 

child’s best interest.

What follows m this chapter is primarily concerned with the preliminary and inquiry stage 

o f the Guardian’s investigation as evidenced by the findings of the present study, which 

show that they follow the guidance with flexibility. The pace and style of their actions are 

also detemiined by the operation and direction of the Court. In fact, given the lack of 

specificities contained in the legislation, an expert in child law has suggested that the 

Guardians are best advised to take specific direction from the presiding judges in any 

individual case (Shannon, 2010). Such direction may be either expansive or limiting 

according to the perceived needs of the Court in any individual case.

Given the limited Irish guidance available on the Guardian’s functions and duties, this 

chapter draws on guidance available from the UK, most specifically Munro and Forrester 

(1995) and Timms (1992).

First Steps in the Process o f Engagement: Contact with Social W orkers and 

File Review

Munro and Forrester (1995) emphasise the need for the Guardian to meet with the social 

worker as soon as possible after their appointment to a case. This is to get a full
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understanding of the social worker’s view o f the case and should be done before the 

Guardian reviews the case files. In addition, Munro and Forrester (1995) point out that 

interviewing the social worker may save the Guardian time when reviewing the files, as 

significant reports and records can be identified by the social worker. Although the manner 

in which initial contact with social workers was made varied among the Guardians in the 

present study, they sought to review the case files and meet with members o f the social 

worker team within a tight timeframe, often reviewing files and meeting members o f the 

social work team on the same day.

In the UK, the Manual o f  Practice Guidance fo r  Guardians ad Litem and Reporting 

Officers (Timms, 1992) advises that the review of case files should establish an accurate 

chronology o f events, check for factual inaccuracies and identify hearsay evidence, examine 

how the decision making process has evolved and check the appropriateness o f the care 

plan for the child. CAFCASS (2014) advise that this review be undertaken as quickly as 

possible after the Guardian’s appointment. Munro and Forrester (1995) pay particular 

attention to this aspect o f the Guardian’s work and emphasise that the Guardian should 

analyse the file fi'om the child’s point o f view. Ruegger (2001) and Munro and Forrester 

(1995) both suggest that the separation of opinion from the facts o f the child’s case is an 

important element of this file review.

Thorough and detailed file reviews, in addition to meetings with the social work 

department, were reported by the Guardians in the current study as essential to their work. 

In particular, access to documentation such as care plans, child in care review reports, court 

reports and case conference notes are viewed by the Guardians as essential in creating a 

chronology o f events, assessing the work o f the social work department, identifying gaps in 

provision and forming a view o f what has been and what should have been done. Having 

this background knowledge o f both the case and the child was considered necessary to 

inform their engagement with the child and parents. When asked about the importance of a 

rigorous review o f case files two of the Guardians explained this as follows.
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. . . i t ’s part o f  my role...in  terms o f  gathering information. I  do that first,

...and th a t’s so that I know what I ’m talking about when I meet the child 

and I  have an idea o f  what kind o f  difficulties the child is presenting with. 

(Guardian 5)

/  think that you need to have a context and I think there can be cases where 

the child could be telling you something and then you read the files and you 

see that there is a completely different context around that, so I think i t ’s 

safer, personally, to read first. (Guardian 4)

The importance o f  understanding the child in context was stressed by a number o f  the 

Guardians and reflects findings by McNamee et al. (2003). It is significant, hov/ever, that 

this context is based on a ‘history’ constructed by other professionals in the first instance 

and not by the child themselves. In this respect, Trinder’s (1997: 301) conclusion that ‘It is 

paradoxical that children as ‘speaking subjects’ should be constructed by adults’ appears to 

have relevance at the very outset o f  the Guardian ad litem  process.

Initial M eetings with Children

The G uardians’ engagem ent with the child is a core aspect o f  their work. Introducing the 

concept o f  the Guardian to the child and explaining that they will be coming to visit them is 

the first step in this process. Most Guardians interviewed in the current study said that 

they tended to contact the parents, the foster carers or residential staff followmg their 

appointment and review o f  the files. The purpose o f this initial contact was to inform those 

individuals o f  the G uardian’s appointment where this has not been done by the social 

worker or the parent’s solicitor, explain their role in b rief and to arrange initial meetings 

with either the parents, carers or the child. In addition, many o f  the Guardians requested 

that the social workers, parents or carers made some attempt at preparing the child prior to 

any m eetings between the Guardian and the child.

As reported in their interviews, having established initial contact with the parents and carers 

involved in cases, the Guardians then seek to meet with these and with the child. Munro
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and Forrester (1995) advise that the order of these meetings will depend on the 

circumstances o f each case and in particular on the age of the child. Older children, they 

argue, should be met before their parents as the child will then see that the Guardian ad 

litem listens to their views before those o f their parents and therefore feel a more integral 

part o f the process. In such cases, if parents are met first, the child may have difficulty in 

believing that the Guardian is in fact there to represent them rather than their parents. In the 

case o f younger children, age unspecified, whose comprehension o f their circumstance may 

be more limited, the order in which meetings are held is viewed by Munro and Forrester 

{1995) to be o f no importance.

Practice among the Guardians interviewed for the present study was found to be broadly 

reflective of this advice by Munro and Forrester. In certain cases. Guardians expressed a 

preference for meeting children before meeting their parents or carers, in order to help the 

child to understand that the Guardian was there for them. This provides an example of 

where the age o f the child appears to be a consideration for the Guardians, with many 

expressing a preference to meet parents or foster carers before meeting younger children, 

but giving consideration to meeting older children first, particularly if they were teenagers. 

One Guardian commented that

. .. i f  i l ’s a teenager for example [I’ll] go and meet with them as soon as 

possible so that, 1 suppose, so that their experience is that you ’re there to 

hear what they’ have to say. (Guardian 14)

Where the Guardians reported that they would seek to meet children first, this was generally 

arranged so that parents or carers also attended at least part o f this meeting. This was 

reported by the Guardians to be at least partly influenced by practicalities: they needed to 

engage with parents or carers to arrange an initial meeting, it provided an opportunity to 

explain their role to both the child and the adults, it avoided a child being asked to meet a 

stranger alone for the first time and it allowed them to observe the child in their living 

environment. Other practicalities included the availability o f parents or carers, the child’s 

schedule, the availability of the Guardian and the geographical location o f the child and the
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parents or carers. The order o f meetings was also partly influenced by the child’s 

circumstances, for example, whether the child was living at home or in alternative care, the 

circumstances under which the child had been taken into care and their relationship with 

their parents and family.

It has been advised by Munro and Forrester (1995) that first meetings with children should 

generally happen in their place o f residence and with a parent, carer or social worker 

present. This was reflected in the practice o f the Guardians in the current study and most 

meetings took place where the children lived. Initial meetings with the child, with or 

without parents or carers, were generally viewed by the Guardians as ‘ice breakers’, as 

opportunities to introduce themselves and their role to the child. Some Guardians 

expressed a preference to try to achieve this in one meeting, others recounted cases where 

such introductions needed a number o f short meetings in order for the child to feel 

comfortable enough to talk feely with them. In many cases this depended on the age of the 

child.

Well again it depends on the age o f  the child. I mean I have a five year old  

at the moment... and I have called three times in the last tw'o weeks... I  have 

explained three times to her what my jo b  is... I  have spent 10 minutes with 

her the first time, half an hour the second and about 40 minutes the third. 

(Guardian 19)

While the majority o f Guardians reported that a parent or carer would be present at these 

initial meetings, a minority also stressed that they would seek at least some time alone with 

the child in order to observe them, to ensure that the child understood that the Guardian was 

there for them and as a mark o f respect for the child’s privacy.

It is notable that in rare cases Guardians did not meet the children they represented, either at 

the beginning o f the case or subsequently. This was attributed to the degree and the effect 

o f the abuse that the child had experienced and was sometimes done at the request of other 

professionals.
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I ’ve had one child recently who was pari o f  a child sexual abuse assessment 

so the professionals o f  that service asked that I  wouldn 7 meet the child so  

that she wouldn 7 be overburdened again with more professionals. So I put 

in the report at the moment I  haven 7 met with her... (Guardian 1)

W hile the recognition o f the individual child’s circumstances and sensitivity to their 

previous experience o f abuse represent good practice norms, it is not clear what input the 

children in such cases have into decisions about meeting with the Guardian at a particular 

point in time. M ore broadly, the absence o f  the child’s input at these early stages o f  the 

process o f ascertaining their wishes and feelings is notable and suggests a similar 

‘inescapable’ conclusion to that reached James and Jam es (1999; 198) in respect o f 

children’s involvement in decisions in divorce and separation cases. That is, it is adults 

rather than children who remain in control.

Subsequent Meetings with Children

The factors that allow children to participate in decision m akm g have been comm ented on 

by a number o f  authors. In commenting on the implementation o f  Article 12 specifically, 

Vuhovic Sahovic et al. (2012: 116) observe that the environm ent in which a child is heard 

m ust be ‘particularly suited to the personal conditions o f  the child’s age, voilnerability or 

handicap’. Drawing on a wide range o f literature, M cNeish and Newman (2002) usefully 

provide a synthesis o f  key factors that support individual decision m aking with children. 

Am ong these factors, the provision o f  sufficient information for children to make informed 

decisions and to be fiilly involved was o f particular im portance has been noted by M cNeish 

and Newman (2002) and others (Block et al., 2010; Cooper et a l ,  2010; Timms and 

Thobum , 2003). Children also need to be provided with sufficient time to prepare for their 

involvement in decision making, to consider information and options and come to an 

informed view (M cNeish and Newman 2002). These latter authors also recom m end that 

children have access to an advocate who will ensure that the child’s involvem ent takes 

place in an appropriate setting, support the child in considering different options, pay
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attention to their priorities and be even handed in their treatment of children’s and aduhs’ 

views. Lansdown (2005b), meanwhile, has pointed to the importance o f appropriate 

methods o f communication when seeking children’s views. In summary, and as Schofield 

and Thobum (1996) highlight, children’s participation requires the involvement o f a trusted 

adult who provides a skilled and caring professional service. A key question to be 

considered here is the extent to which the Guardian ad litem process of engagement with 

children addresses such factors that may help or hinder children’s participation. This is 

considered in the following sections.

Providing Children with Relevant Information

Masson and Winn Oakley (1995) and McNeish and Newman (2002) argue that children can 

only make informed choices if they are provided with relevant information. Tisdall (2004) 

noted the importance children placed on access to information on the progress of 

proceedings, while Cooper et al. (2010) highlighted the limited understanding many 

children had o f child care hearings and the stress and distrust of the legal process this can 

engender.

Clark and Sinclair (1999) noted a degree o f creativity in the methods used by Guardians in 

the UK. According to the evidence they provided, many of the Guardians in the current 

study also went to considerable lengths to explain the court process and to keep the child 

infonned of what is happening in their case. Drawings o f the court, the judge and the other 

parties, dolls, play figures or, in the case o f older children, clear verbal explanations are 

used for this purpose. As one respondent explained, this often reflected their professional 

experience as former social workers;

...people are using their own tools that they would use within social work,

depending on the age o f  the child. And you use whatever it takes. (Guardian

10)
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Location o f Meetings

M eeting the child in an environment in which he or she was comfortable was an important 

consideration for the Guardians. As already outlined, most meetings took place where the 

child was resident. A number o f  reasons were cited for this choice o f  location including 

convenience, privacy and the sense o f safety it would provide for the child. However, as 

their relationship developed over a number o f meetings m any o f  the Guardians allowed 

decisions about location and activities to be increasingly child-led. M any Guardians 

reported offering options such as shopping, going for coffee or meals, walks or drives.

W hile M asson and Winn Oakley (1999) report that outings m ay provide the child w ith the 

opportunity to talk without being overheard by other m em bers o f  their household or 

residential centre, they were seen to serve a number o f  other functions by the Guardians 

in the present study. A number o f  Guardians referred to the fact that many o f these 

environm ents allowed the child to talk to them without m aking eye contact or having to 

directly face the Guardian, thus allowing them to speak more freely about sensitive issues. 

Taking children out was also considered to help build a relationship between the child and 

Guardian as it showed that the Guardian had a wider interest in the ch ild ’s life beyond the 

circumstances o f  their care. Allowing children a choice in where they met with the 

Guardian was also viewed by the Guardians as giving the child a degree o f  control in the 

relationship and m aking the process more participatory.

How ever some o f  the Guardians did not favour such practices. Reflecting findings by 

M asson and Winn Oakley (1995) the Guardians explained that they did not want to be 

seen by the child as a provider o f  treats or as a long-term fixture in their lives but as 

someone with whom they had a more professional relationship. A m inority o f  the 

Guardians also expressed concern about outings potentially being seen as bribing the child 

to talk to them.

Because you have got to remember that this is a task centred role so you ’re 

not going to be involved with the child necessarily over a year or two years 

or whatever.... So I think you can increase their expectations too much if
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you start bringing them out, you know, on treats. I  think you 're also open to 

question about it because treats can he seen to be rewarding a child fo r  

cooperating with you ... (Guardian 13)

Composition o f Meetings

As outlined above, first meetings with children are almost always attended by another 

adult, usually a carer or parent. After the initial m eeting many o f  the Guardians expressed a 

preference to meet the child alone, but the choice to have another adult present was often 

given to the child. A num ber o f  the Guardians were cautious about meeting children alone 

in the early stages o f  their work with them. However as a relationship developed between 

the Guardian and the child. Guardians reported meeting almost all children alone.

Masson and W inn Oakley (1999) recommend that children should be met alone at least 

once, as having others present at every meeting may inhibit the child in the expression o f 

their wishes and feelings, a position that was agreed with by a num ber o f the Guardians 

inters'iewed. Speaking about meeting children with their carers, one Guardian commented 

that:

/  think children will often want to p lease the adults around them... it isn 7 

unusual fo r  children to want to go home and also want to stay in foster  

placement and fee l that the foster carer wants to keep them and they must 

say that to p lease  the foster carer... (Guardian 22)

Methods o f Engagement

The Guardians in the current study represented children fi-om just a few weeks old to 18 

years. As their responses indicated, engaging with children across this age spectrum 

requires more than one m ethod o f  explaining their role and the court process as well as 

ascertaining the child’s wishes and feelings. The need for a wide range o f  tools and 

methods to com m unicate with and understand children o f  various ages and levels o f 

development, as identified by Lansdown (2008) and (Alderson, 2008), was acknowledged. 

It is notable that while only limited guidance exists in Ireland, CAFCASS in the UK
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provides their Guardians and Reporting Officers with a number of tools that are designed to 

assist children of different ages to communicate their wishes and feelings, as well as 

recounting their experiences of family l i f e . T h e  need for these optional ways o f working 

is affirmed by Thomas and O’Kane (1998) who emphasise the importance o f finding 

sensitive and age appropriate ways to elicit children’s views.

Tools utilised by Guardians in the present study included dolls and dolls’ houses. Lego, 

drawings and paintings, charts and cards depicting feelings, and writing notes to the 

Guardian and letters to the judge. A number o f these methods were considered to be 

appropriate only to younger children, with most of the Guardians reporting that they simply 

talked to older children and particularly those in their teens. However drawing and writing 

were also sometimes used with older children. The methods used were normally selected 

on a case-by-case basis according to the Guardians’ views of what would work best with 

the particular child.

... 7 have to judge it per child. ...I usually have a sense o f  the child and then 

I ’d judge it from there. (Guardian 2)

In addition to helping the Guardian to ascertain the child’s wishes and feelings and to 

explain their role, play in particular was seen as a way in which a connection with the child 

could be forged prior to addressing issues specifically related to their care. A number o f  the 

Guardians stressed the importance o f finding out what the child was interested in and using 

this to help the child get comfortable with them.

...she loves colouring and she loves fairies and sparkles, so I  said I  have 

this very special box with some sparkles and colours and maybe we could 

draw the next time I  come, and she was all excited about that. (Guardian 

19)

According to the Guardians’ accounts o f their work, they were careful to ensure that

See wwyv cal'cass. aov.uk for a number o f  tools including the My N eeds, W ishes and Feeling Pack, Child 
Impact Tools and the My Court Record resource.
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children understood that the focus o f session was not just on play, but on using a ‘playful’ 

m ethod to com plete a task, which was to help the Guardian understand and represent their 

wishes and feelings. Play activities were also sometimes interspersed w ith ‘w ork’-type 

activities to relieve the child o f  the pressure or stress o f  talking about personal or sensitive 

issues.

... sometimes you might have to take a break because young children do find 

it tough and I  ’d  say ‘ok we ’II do a little bit o f  work now and then maybe 

after that we 7/ p lay  a gam e and then we might do a little bit more work ’ so I 

try and break it down like that with them. (Guardian 7)

In the m ajority o f  cases where Guardians are appointed, the child has verbal 

comm unication skills and significant information is gathered through conversations. 

CAFCASS (2014), Timms (1992) and Lansdown (2005b) each address the importance o f 

the nature o f  the questions that are put to the child. Avoidance o f  leading questions, 

ensuring that both Guardian and child interpret the same words in the same ways and using 

facilitative, open-ended question are all recommended. W hile the majority o f  the 

Guardians referred to using child-friendly and age appropriate language and approaches 

when working with children, a very small m inority reported having paid particular 

attention to how questions were put to children or about the impact that they, as a 

Guardian, have on the information the child provides.

...applying the skills o f  open ended questioning o f  children and forensic 

in terview ing...it’s certainly increasing your awareness about the 

appropriateness o f  interviewing children. And the safeguards that you need 

to have in p lace as an interviewer to elicit meaningful comments from  

children about their wishes and feelings and imderstand how you as an 

adult... your role and your authority impacts on children’s responses. 

(Guardian 22)
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Interpreting Information

WTiether information is garnered through observation, play, drawings or questioning 

Guardians then interpret the child’s responses. McNamee et al. (2004) argue that such 

interpretations of children’s wishes and feelings for the court are dependent not only on the 

child’s ability to communicate, but also on the Guardian’s ability to listen. Much has been 

written on the importance of representing the child’s view as expressed by them as opposed 

to the adult’s interpretation o f what the child meant (McNamee el a l,  2004; Schofield and 

Thobum, 1996; Timms, 1992). In addition, the importance o f understanding the context in 

which the child is located from the child’s perspective is an essential component o f a 

children’s rights (Woodhead, 1999; Freeman, 1998), a social constructionist (Jenks, 2005; 

Prout, 2005) and a sociocultural (Smith, 2002) view of children.

The most frequently mentioned manner in which the Guardians in the current study 

checked their understanding o f the child’s views and wishes was in mirroring back to the 

child what they had been told.

And I  will... let them know that this is what I'm  picking up and check with 

them that i t ’s right or I  understand it right. (Guardian 14)

This not only allows the Guardian to check their understanding o f what the child is telling 

them, but also provides a signal to the child that they are being listened to. As one 

Guardian said:

. . I ’d  be very nondirective with them so I  ju s t mirror back what it is they ’re 

trying to say which is usually a good signal for a child that you ’re able to 

hear and understand them. (Guardian 5)

The Guardians’ knowledge o f the cases and the context within which the child is providing 

information was identified as an important aspect in their understanding o f the information 

provided by the child. This often required repeated questioning o f a child and a careful 

unpicking o f what he or she has said or displayed. One Guardian described this in the

172



following way in relation to examining the child’s feelings on parental access, which were 

apparently more focussed on the treats they provided than actual contact:

...and they’ may have the happy feeling i f  they see their Mum and Dad, tell 

me some things that make you happy when you see your Mum and Dad, it 

might be because they bring me sweets... (Guardian 12)

In another instance a Guardian described how getting an accurate understanding o f the 

child’s wishes and feelings involved both direct work with the child and observation and 

stressed the importance o f understanding their context.

...when you listen to a child you listen to the ch ild ’s words, hut you are also 

having to understand the context in which those words are uttered and you 

have to observe the child in the setting they are in. (Guardian 10)

Relationship Building

Henaghan (2008) has commented that the key to successfully ascertaining the wishes and 

feelings o f a child is to establish sufficient rapport and trust that the child feels safe in 

saying what they think and feel. Further, Mantle et al. (2006) assert that gaining a child’s 

trust is necessary before a welfare professional can properly assess a child’s maturity. The 

majority of Guardians interviewed in the present study spoke about the need to build a 

relationship or connection with the child that would allow the child to become comfortable 

enough to express their views freely. In this context. Guardians most frequently cited the 

importance o f helping the child to develop a level o f trust in them. It was highlighted by a 

number o f the Guardians that building this trust and rapport with a child often took time 

and had to be achieved over a number of meetings before issues o f more direct relevance to 

the child care proceedings could be addressed.

Building a relationship with the child was approached in a number o f ways. Ruegger 

(2001a) found that playing with children and taking an interest in them beyond the 

circumstances o f their care was valued by children and helped in building a relationship
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with the Guardian. Similarly, the Guardians in the present study reported using both play 

and conversations about personal interests, such as sport, films, school or fashion as ways 

o f establishing a connection with the child.

A number of Guardians also spoke o f the importance o f addressing immediate issues o f 

concern to the child as a means o f establishing a trusting relationship. In the main, these 

issues tended to be day-to-day, practical concerns o f the child that did not require the 

court’s intervention, although the co-operation o f the social work team may have been 

necessary. Guardians mentioned issues in relation to the management o f access visits, the 

provision o f services, school-related issues and changes to the child’s physical environment 

in this regard. Addressing these day-to-day issues for the child at the start was reported by 

Guardians to have the effect of making the child feel empowered and listened to and 

contributing to the child’s confidence in the Guardian.

I  work on what they first tell me and when I  come back again saying I  have 

sussed that out for yo u ... and when they feel they are being listened to and I  

have some answers for them... we build on that.... (Guardian 19)

Although assisting the child in the immediate term and contributing to relationship 

building, this approach raises questions regarding children’s expectations that they will also 

influence the ultimate outcome o f their case through the Guardian and their feelings is this 

does not occur. This issue is returned to in Chapter Seven.

Assessing and Supporting Capacity

Chapter Five addressed the judges’ consideration o f a child’s capacity to express a view 

and reported that this is by-and-large left to the Guardians. For the majority of Guardians, 

assessment of a child’s capacity to form a view is done informally through observation and 

direct interaction. This is assessed on an individual basis with many of the Guardians 

expressing the view that each child is different according not only to their age and 

cognitive ability but also their experience. It is notable that many o f the Guardians thought 

that the majority o f children of all ages had the capacity to form a view and that this could
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be communicated in many ways. The only exception to this was children with learning 

disabilities that prohibited them from any form o f communication with others. In 

describing how a child’s capacity is assessed one Guardian commented as follows.

I  mean i t ’s done through... yotir own experience, your own understanding, 

o f  getting to know the child, understanding what does time mean to them, 

what do dates mean to them, what's their recall like,... how often do they 

need things repeated, is their language more advanced or less advanced 

actually than what their understanding might be. (Guardian 4)

Guardians expressed a number o f views in relation to the role of fonnal assessments in 

determming children’s capacity. Where the Guardians believed that a child was 

experiencing developmental delay, was acting in ways that were inappropriate for their age 

or was showing signs o f psychological or psychiatric problems, formal assessments, i.e. an 

assessment by a specialist such as a psychologist, were often requested to achieve a better 

picture o f the child’s level of understanding. However, a number o f the Guardians also 

referred to the impact o f earlier abuse on children and the inability o f formal assessments, 

particularly cognitive assessments, to capture this.

As detailed in Chapter Three, sociocultural theory provides for interactions with peers or 

adults to increase a child’s capacity and help them progress from their actual stage of 

development to the Zone of Proximal Development (ZPD) (Taylor et a l,  2007; Morss, 

2002; Smith, 2002; Vygotsky, 1978). In their work with children. Guardians are in a 

position to provide the associated ‘scaffolding’ (Woods, 1976) required to improve and 

support children’s capacity to express their wishes and feelings where needed.

From the interviews with the Guardians it would appear that scaffolding is primarily 

achieved through the relationship building described above, as this provides the child with 

a comfortable space in which they can share their views (Henegan, 2002), and also through 

providing children with relevant information and mechanisms to help inform and clarify 

their wishes and feelings. Many o f the Guardians interviewed here expressed how a child
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could progress through identifying basic emotions and one-dimensional aspirations for 

their care to more complex understandings o f their feelings and the consequences of 

achieving their desired outcomes. This suggests that the Guardians, through tailored 

interventions, assist the child to develop a deeper and more detailed understanding o f their 

circumstances, their family experience, their wishes and feelings and the potential realities 

o f achieving their desired outcome, hi a detailed description of how this might be achieved 

one Guardian described asking the child to first identify all the feelings they could think of, 

assigning colours to each one and then asking when they had last had that feeling. This 

process was then extended to areas pertinent to their care proceedings.

So y o u ’ve got that as a very general thing and then you can narrow it down.

“I ’m wondering what feeling you might have when you have to say goodbye 

at the end o f  access or I ’m wondering what feeling you had about what the 

judge decided. . .” (Guardian 18)

With older children, many o f the Guardians reported asking the child to describe what may 

happen if they were permitted to do what they wished to do. While appearing quite 

simple, the Guardians were conscious that this was a complex task for the child and may 

take several sessions to achieve.

. .. i t’s on a number o f  different levels ...you’ve got the first bit, I  want to go 

home but no I  can ’t, second level, ‘cause Mum is drinking, and then they ’II 

take it to a further level, well even i f  she's given up drinking I ’d  be afraid 

sh e ’ll start again... it can he simple and yet it can be very’ complex. 

(Guardian 21)

While this approach may help children come to understand their situations and their 

feelings and wishes, it remains unclear whether this is scaffolding in its true sense. Taylor 

et al. (2007) and Smith (2002) have highlighted that scaffolding is not based on a 

relationship in which the adult’s strategy is absorbed by the child, but one in which 

knowledge is jointly constructed and in which the adult assists and supports the child to
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expand their competencies. Henegan (2002) refers to scaffolding provided by children’s 

lawyers in the US as assisting the child to form their own views. While the Guardians in 

the present study report assisting children to identify and formulate their own views, the 

extent to which this is used to help the child recognise what is in their best interest, as 

determined by the Guardian and other professionals, is unclear. However, this may be 

reflected in the degree to which the child’s wishes and feelings ultimately come to agree 

with the Guardians’ views of what is in their best interest. This issue will be returned to in 

Chapter Seven below.

When Children Don’t Engage

In a publication from the 1990s, Freeman (1998) pointed out that the decision whether or 

not a child is appointed a Guardian ad litem, is made by adults, not children. As Lansdown 

(2005) has more recently argued, having their voice heard in judicial matters that affect 

them is a right, not a duty, and children therefore cannot be compelled to engage with a 

Guardian. Few o f the Guardians here identified this as an issue and reported that children’s 

resistance to their intervention was rare. Where refusal to engage occurred, this was 

reported to be more common among older children and teenagers, and that younger children 

may not be aware that they could resist in this way. This in itself is o f some concern as the 

UN Committee on the Rights o f the Child (2009) is clear that all children should be made 

aware o f their right to reftise to participate and that the consequences o f this be made 

known to them (Vahovic Sahovic et a i, 2012).

If the child continued to refuse to engage, the Guardians informed the court o f this and that 

the child’s direct expression o f wishes and feelings could not be reported on. Guardians 

also reported reverting to the social worker to discuss the issue and to ascertain why this 

resistance might have been present.

...[I’d] maybe ask the social worker to check it, was it something to do with 

me, was 1 the wrong Guardian, maybe they needed a [different gender], 

maybe they needed someoneyonnger... (Guardian 21)
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Refusal to engage with the Guardian could be interpreted as an attempt by a child, in the 

only way they could, to exercise some power over the process.

You know they can say I  don 7 want to talk with you, no interest in talking 

with you. 1 d o n ’t want you to come out. ... But other than that, th a t’s all 

they’ can do really I  suppose. (Guardian 14)

None o f the children in the present study refiised to meet or engage with their Guardian and 

therefore the issue o f resistance was not explored directly here.

Children’s Confidentiality

A number of previous studies have highlighted the importance o f explaining to the child 

the limits o f confidentiality attached to the Guardian’s report on their wishes and feelings. 

(Ruegger, 2001a, 2001c; Littlechild, 2000; Clark and Sinclair, 1999; Timms, 1992). 

Ruegger (2001a, 2001c) reported that a number of children expressed dismay, shock, 

shame, distress, anger or a sense o f betrayal on discovering that their disclosures to the 

Guardian ad litem had been revealed to others beyond the judge, particularly their parents. 

Similar findings are reported by Clark and Sinclair (1999).

Many o f the Guardians expressed their commitment to explaining the limits of the 

confidentiality between themselves and the children at the earliest opportunity. This was 

viewed not just as a part o f their duty but also a means of allowing the child to decide how- 

much they wished to disclose. The Guardians were acutely aware that their reports to the 

court could potentially be used by parents to ‘get back at’ the child. Having explained the 

limits o f their confidentiality to a child one Guardian reflected on both the child’s right to 

decide what they told the Guardian and their awareness of the consequences as follows:

/  think the child has a right to decide... I  think children know how safe they’ 

are with foster carers and whether their foster carers will step in and 

protect them ...they also know how much their parent may punish them for 

something they say .... (Guardian 5)
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The Guardians were also clear that children had to be made aware that if they revealed new 

information that raised child protection issues, this information could not be treated 

confidentially and must be passed on.

However, a small number o f Guardians appeared to diverge from the above general practice 

in their explanations regarding confidentiality, either stating or implying that the 

infonnation provided by the child would be shared with the judge but with no-one else. 

One Guardian reported telling children that:

...77/ be telling the judge exactly what's on your mind and it will be private

to the judge and to me... (Guardian 16)

It could be argued that such an approach is contrary to the child’s right to be appropriately 

infonned about their case and may not serve the child’s best interest if  it results in negative 

feelings and anxieties for the child, as those reported elsewhere.

Ruegger (2001c) advised that adopting a ‘need to know’ approach to the composition of 

court reports may help protect children from the consequences o f revealing such 

information without compromising either the wishes or the best interests o f the child. Two 

strategies were evident amongst the Guardians in the current study for handling information 

which, if revealed to parents, could have negative repercussions for the child. Their first 

strategy was to take a staged approach to releasing information to the court. Limited 

information was included in their first report, with the Guardian then working to safely 

include more information in subsequent reports with the permission of the child. In the 

second strategy the Guardians requested permission from the court to restrict the 

information released to parents. Guardians reported that in some instances this was granted, 

but in others it was not. In the latter cases, all o f the information was released to the parties 

to the case, including parents. While upholding the principle of due process, the Guardians 

reported that in some instances, this did not serve the best interest o f the child.
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Facilitating Children’s Engagement with the Court

It is rare for children to be legally represented or to attend any part o f child protections 

proceedings in Ireland (Shannon, 2010). Children’s contact with the court is therefore 

limited in many instances to submitting drawings or letters to the court, a means frequently 

employed by the Guardians. In some instances the Guardians also facilitate a meeting 

between the child and judge in the judge’s chambers or a visit to the court when it is out of 

session and empty. This corresponds with similar practice in the UK where Masson and 

Winn Oakley (1999) report that visiting the courtroom may help children better understand 

the court process.

Only two o f the Guardians reported that they always gave the child the options of meeting 

with the judge or going to the court. While most of the Guardians were in favour o f  such 

meetings and visits, this was dependent on the age of the child, with older children being 

taken to meet the judge and to the court more often that younger children, the ability o f the 

child to cope with such meetings and visits, and the Guardians’ views of the particular 

judge’s capacity to engage with children.

Four o f the judges who were interv iewed talked at some length about the issues involved in 

meeting children in chambers or outside the court. All four had engaged in such meetings 

and three remained inclined to meet with children if this was requested. One of the judges 

placed such meetings firmly in the realm o f children’s participation.

Every time they have requested to meet the judge 1 have acceded to that 

request, because I  think that is part o f  the participation, giving children a 

voice. (Judge B)

Two o f these judges reported that children were always met in the presence o f the Guardian 

ad litem and the court clerk or registrar. However, one judge reported that they met 

children without the presence o f another adult if they came to a meeting with siblings. 

Two o f the judges said that they were not inclined to meet witli young children, usually 

those under the age of 10 or 12 years. With regard to the child’s right to confidentiality in
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respect o f these meetings, one judge was o f the view that anything that could potentially 

influence a judge’s decision should be disclosed, but that there is no guidance forjudges in 

the case o f such meetings with children. The other judge considered that to reveal the 

contents o f their meetings with children was a betrayal o f the children’s trust and that this 

is never disclosed to other parties.

One of the judges who had met with children commented that they did so reluctantly for 

two reasons. First, they did not find the meetings with children helpfiil. Second, meeting 

the children involved often made decisions more difficult as they became more personal. 

As he put it, he valued the role of the Guardian in providing a ‘filter’

I don 7 think it helps me [to meet the children] so tha t’s why I  like the 

Guardian ad litem... Because some decisions you have to make you agonise 

over and then when you put a face  to that it even makes it more difficult.

(Judge D)

It could, however, be inferred that this reluctance to meet children reflects a prioritising of 

the judge’s dilemmas over the child’s desire to be heard in person.

Children’s Experience of the Guardian ad Litem

Children’s experience o f having a Guardian ad litem in other jurisdictions is addressed in 

Chapter Three. In summary, the available research shows that children are generally 

positive about their experience o f having a Guardian and appreciate being listened to, even 

if they don’t get what they wished for. The findings in the present study broadly support 

these earlier findings.

The importance o f the Guardian as a source o f infomiation was highlighted by the children 

who were interviewed. All o f the children rated the facility ‘to find out what was going on’ 

as either an important or one o f the most important aspects of having a Guardian. Even 

where children were aware o f the court process from information provided by social
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workers and/or carers, additional information provided by their Guardian was considered 

important.

Child 2 (aged 16 years); Yeah I knen’ about the courts happening every 

month, they’ re-checked it every’ month about me staying in care. 1 knew 

about that and I knew about a few things. But things I d id n ’t know, like 

when I  was in [placement] they applied for the other place, I  d id n ’t know 

that, they never even said  it.

CC; So was [the Guardian] telling you that?

Child 2: Yeah. All stuff like that.

Three o f  the children described their Guardian as helpful, and three said that they trusted 

them. Seven o f  the children believed that the Guardian told the court what their wishes and 

feelings were. However, one child said that the Guardian was unsupportive as they did not 

agree with the child’s wishes.

Despite the different methods o f  comm unication identified by the Guardians, only two o f 

the eight children reported doing anything other than talking with their Guardian, either in 

their current placement, in social w ork offices or on outings. One child told how she wrote 

to the judge, solicitor and social workers, two others described writing to the judge, while 

one reported creating a folder o f  writings and drawings that the child believed was shown 

to the judge.

Five o f  the children had a clear recollection o f  what they wanted at the tim e o f  their 

proceedings and six said that they were able to talk to their Guardian about it, while one 

child reported that they couldn’t rem ember what they wanted at the tim e or what they told 

the Guardian. However, one child said that they didn’t tell the Guardian what they wanted 

or how they felt. From both the interview with this child and the G uardian ad  litem  court 

reports it was evident that the child had become very attached to their foster family. They 

did not want to consider a proposed move to live with extended fam ily members, an avenue 

that was thoroughly explored by the Guardian and the social worker and discussed with the
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child. This appears to have had a negative impact on the child in so far as they reported 

being scared o f the Guardian and unwilling to raise objections to this possible plan for their 

care.

CC: ...Can you remember why you were scared o f  telling [Guardian] what 

you wanted?

Child 7 (aged 9 years): ‘Cause I  thought sh e ’d  be like,...she’d  probably 

want to tell the judge right, these are behaving really badly here so i f  we 

move them to. ..then... they might start behaving better.

It should be noted that the Guardian reports for this child did not recommend a move to 

live with family abroad but did recommend that that this option be explored. When this 

was eventually found to be inappropriate, the Guardian recommended that the possibility of 

sustained contact with extended family members be pursued, despite the child’s reluctance 

over a two year period to have contact with relatives who were largely unknown to them. It 

could be argued that the pursuit o f such an option reflects the conceptualisation o f children 

in the context o f their families as opposed to recognising their agency and the validity of 

their own wishes and feelings (James and James, 1999).

With regard to confidentiality, four of the children in the present study had parents who 

were not in contact with social services and therefore the prospect of the Guardians’ reports 

being revealed to their parents did not concern them. However, none o f the children 

reported having considered who, other than the judge, would see the report and all of the 

children emphasised the role o f the Guardian in providing information to the judge. This 

raises concerns about the clarity that Guardians provide in relation to this issue and to 

meeting the child’s right to be fully informed of the consequences of expressing their views 

(Vuckovic and Sahovic, 2012).

Only one child in the present study had met the judge and was accompanied by their 

Guardian. The child was positive about this meeting, reporting that they felt that they 

could talk to the judge. O f the remaining seven children, only one said that they would
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have liked to have met the judge, three stated that they didn’t know, two said no and one 

said that it would have made no difference to the outcome. However, it is notable that the 

m ajority o f  the children were not aware that this was a possibility that was open to them. 

None o f the children reported having visited the court. Only one child said that they would 

have liked to have gone to court to tell their own story rather than this being done through 

the Guardian or the social worker. However three o f the children said that they would not 

have liked to have attended the court hearings. One child explained why as follows.

Child 6 (aged 14 years): Because i f  my Mam was there and she or my D ad  

was there and say, like i f  I  said, yeah, there was a time when this happened 

and then i f  my Mam tries to deny it or something then I ’d, like, he afraid o f  

what might happen next.

Such views suggest some basis to the assumption that involvement in court proceedings 

may be harmful to the child and that judge’s protective stance in this regard may be 

warranted, particularly in making children a party to proceedings (Piper, 2000; Fortin, 

2009). However, as Piper (2000) has argued, protectiveness may also extend to an 

unwillingness to hear children’s wishes and allow them to participate, even indirectly 

through adult representations, in family law decisions due to perceptions o f  children as the 

vTjlnerable victims o f  their parents and their circumstances. Although Piper (2000) argues 

that such assumptions m ay hold less sway in public rather than private law proceedings, as 

the individual rather than the abstract child is more closely scrutinised and considered in 

the former, such assumptions about vulnerability may arise from considerations o f  the 

child’s experience o f  abuse. However, as Fortin (2009) counters, experience o f  abuse and 

the potential impact o f  this on the child’s world view and wishes does not mean that 

children should not be offered the opportunity to be heard. The selective approach taken 

by both Guardians and judges to offering and providing opportunities for the child to meet 

with the ultimate decision m aker in their case or to attend at least part o f  the court 

proceedings indicates that this aspect o f  their participation remains at the discretion o f  adult 

professionals.
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Meetings with Parents

As previously stated, one o f the duties of the Guardian ad litem is to consult with the 

child’s family (Children Acts Advisory Board, 2009) and all o f the Guardians in the 

present study reported doing so. Herring (2005) argues that it is impossible to construct an 

approach to children’s welfare that does not consider the web o f relationship in which they 

are raised. Many o f the Guardians interviewed reflected a similar position, emphasising 

that meeting parents and other family members was important in understanding the wishes 

and feelings o f  the child in the context o f their family relationships and in identifying 

coached or manipulated views on the part of the child. As with children, initial meetings 

with parents were frequently reported by the Guardians to focus on explaining their role. 

Guardians’ accounts o f providing this information emphasise the need to be clear with 

parents that they are the child’s representative and not the parents’. In general, the 

Guardian’s believe that parents understand this, although this might take some time to 

achieve and required repetition of their role over a number o f visits.

The Guardians reported different reactions by parents to their appointment. Many reported 

that parents welcomed their appointment and regarded them as providing a listening ear, 

advocacy for their child and a support in challenging the actions o f the HSE in cases where 

high levels o f acrimony prevailed (see Chapter Five). However, resistance to the 

Guardians’ involvement was also reported, albeit there was only one case cited where 

parents refused to meet with them. As Guardians, like social workers, enter a family’s life 

at a time o f crisis (Forrester et a l ,  2008), a degree o f hostility is not unexpected. The 

Guardians attribute this to two principal reasons. First, where the parents perceived that 

they have had poor experiences with the HSE, their animosity towards them is transferred 

to the Guardian, suggesting that the independence o f the Guardian is not always fully 

grasped. In the words o f one Guardian:

They see you as some kind o f  social worker, kind o f  annoying them...

(Guardian 2)

Second, and more commonly, the Guardians report that hostility develops towards them
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when they disagree with the parents’ positions or with the wishes o f  the child when the 

latter confim is the wishes o f the parent. Parents are seen to struggle particularly when their 

parenting capacity is being questioned and there is doubt over the child being returned to 

their care.

The Guardians reported a num ber o f important reasons for m eeting parents. These 

included getting another perspective on the child and their background and, and gaining an 

insight into the parent’s history. O f particular note is the extent to which the Guardians 

engage with parents to assess the possibility o f  family reunification and securing the best 

outcom es for the child. This was expressed in a number o f ways by the Guardians 

including assessing parents’ capacity for change or rehabilitation that would allow for the 

child’s safe return home.

I suppose what their capacity fo r  change, their capacity’ for improvement is.

Their understanding o f  the situation... their understanding o f  why that has 

happened... their understanding o f  the different services and different 

individuals involved, so their understanding o f  the whole picture but also 

their part in the whole picture and whether... are we looking at potential 

carers again or not fo r  that child. (Guardian 1)

The quality o f  the parents’ relationship with the HSE and their relationship with the 

individual Guardian was an important consideration as negative or antagonistic relationship 

with either one may impact upon the child’s engagement with the Guardian and, in 

particular, on the child’s ability to freely express their wishes and feelings. In this regard it 

is notable that a small number o f  Guardians spoke o f  the practice o f  seeking parental 

perm ission to meet with the child. Permission here was used with two distinct meanings. 

The first relates to seeking actual consent to meet with the child, although this m ight be 

viewed as tokenistic as the parents can object to but not prohibit such meetings i f  the child 

is in care. Seeking such consent was couched by the Guardians in terms o f  showing 

respect to the parents. The second sense in which permission was used was in relation to 

‘emotional perm ission’ to meet the child, which was seen by Guardians as allowing the
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child to speak freely and without undue influence from their parents.

Conclusion

Mantle (2003) wrote that little is known about how family law practitioners go about 

ascertaining the wishes and feelings of the child. This statement could equally have been 

written about the Guardians ad Utem in freland. This chapter set out to address this gap in 

our knowledge by reporting on Guardians and children’s accounts o f what Guardians do 

and how they do it when carrying out this aspect o f their role. A number o f key themes can 

be derived from the findings presented here. The first o f these is the importance o f the 

context and characteristics of the individual child in the practice o f ascertaining their 

wishes and feelings. Detailed knowledge o f the child and their care experience to date is 

gleaned from a careful reading o f the social work files and from meetings with parents and 

carers. Methods o f  engagement are tailored to the individual child’s level o f ability and 

interests. Second, and despite the recognition of the individual circumstances o f each 

child, age emerged as a consideration for the Guardians and the judges in respect o f their 

practice. Older children, usually loosely defined as aged 10, 12 or above, were often met 

before their parents or carers, were afforded more opportunities to meet with the judge or 

visit the court, and the methods o f engagement were often decided in the first instance on 

the basis o f the child’s age. While some Guardians referred to the importance of the 

child’s individual cognitive ability and experience, age was the most frequently cited basis 

on which such decisions were made. Third, while many o f the Guardians here attempted to 

make the process o f the child’s engagement more participatory, this was at the discretion of 

the Guardian whether or not to offer children the choice o f  meeting them at their residence 

or outside this, to do one activity rather than another. Children had very little control over 

this process o f engagement other than not to engage at all. Therefore while the process may 

be child focussed, it remains adult-led.

The findings presented here point towards a tension in the construction o f children by the 

Guardians that resides in the application of traditional developmental age categories on the 

one hand, and consideration of the individual circumstances and characteristics of the child
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on the other. Further, the limited influence exercised by children over the process described 

here indicates a potential restricting o f the child’s agency in favour o f professional 

preferences. Both the application o f  age as a proxy for m aturity and the child’s limited 

involvement in the determination o f  the process by which their wishes and feelings are 

ascertained raise a number o f  concerns from a child right’s perspective. These issues will 

be discussed further in Chapter Nine.

Having examined how the Guardians go about ascertaining the wishes and feelings o f the 

child, the next chapter explores the second aspect o f  the G uardian’s dual role, that is, 

m aking recommendations in the child’s best interest, as well as the judges’ views on this 

issue. In particular, it will look at how the wishes and feelings o f  the child, ascertained 

through the processes detailed above, inform the determination o f  what is in their best 

interest. The themes identified in this chapter -  the individual circumstances o f each child, 

the question o f  age and the extent to which the process reflects children’s wishes - will be 

re-visited.
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Chapter Seven

Divergence and Reconciliation: Children’s 

Wishes, Feelings and Best Interests

Introduction

Ascertaining children’s wishes and feelings, making recommendations in respect of their 

best interests and reporting on these to the courts are central to the official role and function 

o f the Guardian ad litem. Giving due consideration the child’s wishes and feelings and 

making decisions in respect of their best interest is the role of the court. A number of 

authors (Brennan, 2002; Archard and Skivenes, 1998; Freeman, 1997) have questioned 

whether the protection and participation afforded to children under the UNCRC presents 

those charged with listening to children and making decisions in their best interest with 

conflicting responsibilities as giving due weight to children’s wishes may not always serve 

their best interest. This chapter examines the views o f the Guardians, judges and children 

interviewed m the present study on the perceived place o f children’s wishes in decisions 

about their best interest. It firstly examines the factors that influence the degree to which 

synchronicity between the wishes o f the child and the views of the Guardians is reached. It 

goes on to discern the weight attached by Guardians and the court to children’s wishes and 

feelings. It uses a social constructionist perspective to explain the processes through which 

the best interests o f the child are conceptualised, and translated into recommendations. The 

chapter then moves on to consider how, in cases where the wishes of the child and their 

best interest are in conflict, they may ultimately be reconciled. Finally, children’s views on 

the reporting o f their wishes and decisions in their best interest are briefly elucidated.

Factors Influencing Agreement and Disagreement between the Child’s Wishes 

and the G uardian’s Views

Vis and Fossum (2013) have reported that, in Sweden, court judgements made in the 

child’s best interest and the child’s wishes were in agreement in a minority (39.3%) of 

cases. In contrast to this, the District Court Judges who were interviewed in this present
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study reported a high level of agreement between the views o f the child and those of the 

Guardians, with divergence, rather than agreement, arising in a minority o f cases. This 

high level of agreement was also reported by many o f the Guardians in this study.

A number o f factors affecting concurrence or otherwise of children’s expressed wishes and 

feeling and others’ perceptions o f their best interest were identified by the Guardians and 

judges in this study. These included the way that a child’s earlier experience o f being 

parented was perceived to impact on their capacity to form a view, in addition to an 

absence of the therapeutic intervention required to assist the child in coming to terms with 

the abuse or neglect they experienced. However, a number o f other factors were more 

commonly identified by both the Guardians and the judges in this this study and are 

discussed here. These are: age, ‘coached’ opinions and undue pressure, loyalty to parents, 

and the child’s understanding of their wishes and their best interest.

The Age o f  the Child

According to the interviews with Guardians, age was dominant among the factors that 

affected the reported level o f difference between a child’s wishes and what was 

recommended in their best interest. A number o f the Guardians indicated that 

disagreement was more common when the child was older, particularly in their teens, and 

most specifically when in special care*'. Some Guardians observed that younger children 

seemed less aware of the potential for getting what they wished for and were less likely, for 

that reason, to present opposing opinions. As a consequence, differences o f opinion, where 

these arose, appeared to be minimal.

.. .younger children... maybe that i t ’s not really registering with them that i f

they want it they’ll get it... (Guardian 7)

" Special care in Ireland refers to the detention o f  a child in a special care unit for their own safety and 
protection. They are not detained for criminal reasons and are placed in such units by direction o f  the High 
Court.
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Age was also the most common influential factor cited by judges where disagreements 

arose between the child’s wishes and the Guardian’s recommendations in relation to their 

best interest.

...sometimes when the child is fifteen or sixteen or over that age, the child 

is a teenager or going towards the age o f  eighteen, sometimes, yes, what 

the child would wish fo r  the guardian would disagree with. (Judge C)

Age emerged as a key consideration not only in relation to agreement or disagreement 

between the Guardian and the child but also in relation to views o f the child’s capacity to 

hold informed view, the weight attached to their wishes and the reconciliation o f these with 

their best interest. These issues are discussed in further sections o f this chapter.

Coached Opinions and Undue Pressure

Dissonance between the wishes expressed by the child and the Guardian’s 

recommendations were attributed by a number o f Guardians and judges to ‘coaching’ 

(Munro and Forrester, 1995) or undue pressure being placed on the child by parents or 

others to express a particular view, primarily that the child wanted to return home. This 

could result in a child expressing a wish that is not only against their perceived best 

interest, but which might also be in opposition to what he or she actually wants. Munro and 

Forester (1995) identified the discerning of coached opinions as a function o f the Guardian. 

They argue that the Guardian should try to facilitate the child to voice their own view, or 

where this is not possible, to clearly identify to the court where they believe that the views 

expressed are not those o f the child (Munro and Forrester, 1995).

James et al. (2004) and Trinder (1997) also argue that in some cases welfare professionals 

view children as open to manipulation and influence by others and are therefore unreliable 

witnesses. In the present study, there is evidence to support the notion that some children 

are subject to undue influence and this is noted by the Guardians and due account taken of 

this in their interaction with children. Coached opinions were reported by the Guardians to 

be particularly common at initial meetings between themselves and the children.
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Guardians went on to express the view that over time a child will reveal, either explicitly or 

through their observed interaction with their parents or others, that they had been coached 

and many will ultimately express their own wishes. This occurred only when sufficient 

rapport with and trust in the Guardian was established. However, as some Guardians 

pointed out, this did not always happen. The pressure placed on children and the anxiety 

and fear that they can experience was described by one Guardian as follows:

...what was coming to light was that they were terrified to say anything 

else. These children had lived in abysmal situations and they were  

terrified o f  their father ...they d idn ’t fee l safe that he wouldn't he able to 

get back at them... (Guardian 12)

Consideration o f the child’s use o f language, observations and interviews with family 

members and other professionals were all reported by the Guardians as ways to check the 

validity o f the child’s statements. This reflects McNamee et a l.'s  (2003) findings that 

welfare professionals do not always accept children’s views at face value due to their lack 

o f capacity or, as Cloke and Davis (1995) argue, due to their susceptibility to the influence 

o f  others. Conversely, where children go on to deviate from, or reveal adult schooling o f 

their wishes, this may be seen as evidence o f confidence in the Guardians and an outcome 

o f the support and trust built by them. As Taylor et al. (2007) and Smith (2007) observe, 

skilled adults, such as Guardians, have the capacity to assist children from one stage o f 

development where they mirror adult opinions, to another where they are facilitated to form 

and express wishes o f  their own as suggested by socio-cultural theory

Some o f  the judges who were interviewed in this study also expressed concern over the 

undue influence o f  adults on children when expressing their w ishes and feelings. 

However, they acknowledged that children may sometimes realise that what their parents 

want is not necessarily in accordance with either their own wishes or their best interest.

...occasionally the child may be saying what the fa ther or the mother or  

both want, and there can be incredible pressure placed  upon children...
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while at the same time being conscious... [that] their needs and the paren t’s 

demands a ren ’t compatible (Judge A)

Where this arose as a concern, the judges reported that the disentanglement o f coached 

opinions from the child’s own wishes and feelings or, in the words of one judge, the 

‘mixed messages’ such pressure often resulted in, was the job of the Guardian.

Loyalty to Parents and Other Family Members

A number of interviewees commented on how children may remain loyal and attached to 

their parents even when they had been abusive or neglectful. Some suggested that this may 

leave children prone to parental manipulation, a finding that is reflected in the literature 

(McNamee et a l ,  2004; James et al, 2004; Lansdown, 1995). A number of Guardians cited 

examples o f children who could not and would not breach this bond, even where they were 

aware that their wishes were not in their best interest and would not be upheld by either the 

Guardian or the court.

... i f  ...she gives you any hint that she agrees with you, then she is really, 

really betraying her nanny. But probably she knew it [the court decision] 

was coming and probably knew it was for the best. (Guardian 15)

Children's Understanding o f their Wishes and their Best Interest

The factor militating against disagreement between wishes and best interest most 

frequently cited by the Guardians was the child’s understanding and acceptance that they 

will not and cannot always get what they want. Guardians saw this as fundamental to all 

children’s learning, whether they are in the care system or not, and whether they receive 

such learning at home or elsewhere.

We teach it to our toddlers. ... the children we work with may not have 

received that at home, but they will have received it somewhere. So i t ’s not 

like an entirely alien concept. (Guardian 15)
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The judges who were interviewed shared this view that children understood the difference 

between their wishes and what might ultimately be recom mended or decided for them.

...they want it finished, they want a happy family. But they also 

know... they have learned from the level o f  conflict that is going on in that 

home, that that is not possible. (Judge F)

A num ber o f the Guardians and judges who were interv iewed reported that even where 

disagreements arose, children may ultimately realise that recom mendations made by the 

Guardians and decisions made by the court were in their best interest. Relaying their 

experience o f  a child in special care whose wishes were opposed by both the Guardian and 

the court, one Guardian described this knowledge as follows.

/  think she does understand because when I sit down with her and we 

discuss... why I would he concerned ...sh e’ll accept it, she d o esn ’t go, no 

that's wrong...she will accept it. (Guardian 7)

It was acknowledged however, that acceptance o f  their care status was not always easy, 

even where children are aware o f  the reasons for this.

...m ost children that I  have worked with...will understand at some level the 

need for care but i t ’s  coming to terms with that ... what is difficult for them 

is... coming to a realisation that maybe the factor that made them come into 

care w on ’t change.... (Guardian 20)

The W eight Attached to the C hild’s Wishes and Feelings

W hether in agreement with the G uardian’s views or not, the child’s wishes must be taken 

into consideration by both the Guardians and the judges when addressing the ch ild ’s best 

interest. The weight attached to the wishes and feelings o f  the child is, under the UNCRC 

and the Child Care Act 1991, to be determined according to the ch ild ’s age and maturity. 

The lack o f specificity in this direction allows for considerable flexibility on the part o f  the
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judiciary or legal professionals. As Timms (1995) argues, this results in a position where it 

is very much a matter for the individual professionals involved to determine the weight to 

be attached to the child’s wishes in light o f  their best interest. In the current study, primary 

among the factors influential in determining the weight attached to the ch ild ’s views was 

the capacity o f  the child. As will be seen from the following sections, capacity was 

prim arily linked with the age o f  the child but other factors, including the impact o f abuse 

and lack o f status also had a bearing on views o f  capacity and the weight attached to the 

child’s wishes.

The Capacity o f  the Child to Hold Informed Views: The Guardians ’ Views 

Previous findings presented in this chapter suggest that a number o f factors m ay be 

influential m determ ining the weight given to the child’s views. Among these are the 

child’s age, the perceived veracity o f  the child’s views and the extent to which they accord 

with those o f  the Guardian. These factors may also be linked to the perceived capacity o f 

the child insofar as the child is considered to display a high level o f  capacity when they are 

o f  an age to hold their own views distinct from those o f  others, and when these views 

accord with those o f  the Guardian or the courts. Views o f  the child’s capacity to form a 

view were addressed in Chapter Five above. Here, the views o f  the Guardians and the 

judges o f  the ch ild ’s capacity to understand their situation and to hold informed views are 

explored.

Inconsistent view s emerged among the Guardians regarding a child’s age, their ability to 

understand their circum stances and their capacity to form a view on the basis o f  this 

understanding. W hile m any referred to pre-school children as not having the capacity to 

understand their circumstances, a number o f Guardians also stated that while such an 

understanding m ay not be articulated at this age, children demonstrate an emotional 

understanding through their behaviour. Therefore, while denying capacity to intellectually 

process their circum stances on the one hand, a capacity to understand it emotionally and 

act on this understanding is credited to younger children. This would appear to be in line 

with the position adopted by Schofield and Thobum  (1996) that younger children’s 

knowledge o f  their situation is experiential and valuable. As Smart (2002) points out.
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children m ay have a very different view o f their family to their parents, or to professionals 

and, however expressed, recognising the validity o f  this different view is an essential first 

step in hearing what children have to tell us.

As children move into primary school, their capacity to understand their situation was 

considered by Guardians and judges in the current study to increase. Once over the age o f 

12 years their understanding o f  their situation was predom inantly viewed by the Guardians 

to be sufficient to articulate an informed view and wishes based on this. However, 

reflecting James et al.'s (2004) findings, this was not a consistently held view, with the 

individuality o f  each child also being recognised. A number o f the Guardians interviewed 

spoke o f children o f  various ages whose capacity to understand what was happening in 

their families and their lives and to have wishes informed by this understanding did not fit 

in with broad age categories. For example

...he was only six hut he knew' they had been to court... and he knew’ about 

the judge and stu ff like that. So he was young... he certainly wasn 7 at the 

age o f  ten but he had a very clear sense o f  what had happened in his home, 

in his fam ily ... (Guardian 3)

The use o f  broad age categories as well as attempts to consider each child as an individual 

in particular circumstances with specific needs was summed up by one Guardian as 

follows:

...every child obviously is an individual but I  think you can generalise  

within age bandings to some degree... (Guardian 8)

It is notable here that a small num ber o f  the Guardians in this study w ere dismissive o f 

older children’s ability to understand their situations and to form ulate views that were 

informed by this. Although the age o f  10 and 12 years are accepted in a number o f  

jurisdictions, for example, in Scotland and Norway, to represent an age at which their 

views must be heard and given significant consideration in decision making, children o f
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this age were sometimes considered by the Guardians here as being incompetent in the 

context o f  decisions about their care.

...because children o f  tw'ehe years old aren’t gonna know their own minds 

all the time... what child does fo r  G od’s sake... in terms o f  something as 

important, as monumental as that in their lives. (Guardian 21)

This supports McNamee et al.'s (2004) findings that assessments of children’s capacity in 

child care proceedings focus on the individual child but are informed by broader 

assessments o f children more generally. Further, as Mason (1995) argues, it highlights the 

manner in which children’s knowledge may be trivialised and their competency to both 

understand their situations and to express informed wishes may be minimised. Only when 

these wishes are interpreted and reported on by adults in the context o f their protection do 

they come to have a weight attached to them, however great or minor this weight is.

The Impact o f  Abuse on Children’s Capacity to Hold Informed Views 

Fortin (2009) has asserted that a child’s outlook on life and consequently their wishes can 

be distorted by their experience o f abuse. When commenting on children’s capacity. 

Guardians in the present study frequently referred to such distortion and to children’s 

general lack o f life experience. A number o f Guardians remarked that children did not 

always have an accurate understanding o f their own role in their relationships with their 

parents and their entry into care. In such cases children were reported by the Guardians as 

blaming themselves for their own situations and adopting inappropriate aduh roles. 

Further, according to the Guardians children often expressed wishes that accorded with 

such distorted assessments o f their role and that could not be considered to be in their best 

interest.

A number o f Guardians who were interviewed reported that, despite articulating an 

understanding o f the abuse that had occurred and o f the unlikelihood o f their parent’s or 

home situation changing, many children continued to assert a strong wish to return home. 

In applying the welfare principle and determinations o f the child’s best interest, such wishes 

were unlikely to have significant weight attached to them. As noted above, a number o f

197



authors (Eekelaar, 2002; Fortin, 2009) view this to be an appropriate response where issues 

o f potential harm to the child arise. Lansdown (1995) argues in a similar vein that self- 

determination, defined as the right o f children to take responsibility for their own decisions, 

must be bounded by adult judgements o f what is in the child’s best interest and their need 

for protection. However, Lansdown (1995) is also clear these considerations should not 

negate the child’s right to participation in decision making.

The Capacity o f  the Child and Due Consideration: Judges  ’  Views

The Child Care Act 1991 directs the judiciary to ‘give due consideration’ to the wishes and 

feelings of the child when making decisions that affect them. Due consideration was not 

clearly defined by the judges in this study. The majority o f the judges described due 

consideration in active terms as going beyond simply noting the children’s wishes to 

conscious deliberation as part of their decision making.

...you have to actually consider it, and it has to feed into the decision... 1 

think it's more o f  a practical approach to it rather than being able to put any 

real definition on it. (Judge B)

The age of 12 was mentioned by a number o f the judges as that at which the child’s wishes 

should be more carefiilly considered and may in some cases become determinative. This 

use o f broad age categories in considering the weight to be attached to the child’s views 

reflects Daly’s (2009) findings in relation to the weight attached to children’s wishes in 

Hague Convention cases in Ireland. Daly (2009) raises a number o f concerns regarding 

the use o f such categories by the judiciary, particularly in respect o f children aged between 

seven and 12 years. She relates this age category to Piaget’s ‘concrete operational stage’, 

in which children begin to think objectively about themselves in comparison to others and 

to establish cause and affect relationships. Daly (2009) goes on to argue that children of 

this age potentially have the capacity to think logically and objectively about their 

situations, the future and the impact of decisions on themselves and their families. As this 

development happens progressively, different children within this age group will develop 

these capacities at different stages. It is therefore, Daly argues, insufficient forjudges to
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use their discretion in favour o f the child’s wishes simply on the basis of their age. 

However, she cites a number o f Hague Convention cases where it appears that this is 

happening. The current study suggests that a similar approach to the consideration of age 

and capacity is also being adopted by some of the District Court judges.

Additional Factors in the Court's Consideration o f the Weight o f  the Child's Wishes 

The Guardians expressed a number of views on the importance attached to the expressed 

wishes o f the child as reported by them to the court. In addition to age. Guardians reported 

that the strength and consistency of the child’s wishes was important to the court, with 

greater worth being attached to the wishes o f children who voiced the same views firmly 

and repeatedly. This supports Trinder’s (1997) argument that it may only be the more 

assertive child who has their views considered.

However, a number o f the Guardians also stated that the consideration given to children’s 

wishes and the weight attached to them was arbitrary and was dependent on individual 

judges. Further, this was seen to be influenced by the judges’ understanding of child care 

law and the child protection system, as well as their views on what was appropriate or good 

for children.

... I ’ve had judges thal are veiy interesied and will sari o f  say ‘but the child 

is saying this and the child will be very distressed i f  you did that ’... but again 

you ’d have other judges ju s t writing them off... (Guardian 4)

...one o f  the things that disappoints is the lack o f  appreciation on the part o f  

most judges fo r  child care matters in general ...there are a few  judges about 

that know w ha t’s happening in the sense o f  having appreciation o f  the 

position o f  children in the system. (Guardian 8)

In addition to considerations o f the age and capacity o f the child, a number o f the judges 

were clear that the child’s views were just one factor to be considered and that due process 

required that the views of all other parties, including parents, were also considered.
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...for every’ decision I  ever make, I  always give valid reasons taking into 

account all I ’ve heard... 1 have to. (Judge F)

Some o f the judges who were interviewed highlighted cases where the voice o f the child 

cannot be the major consideration and must be overruled by their best interest. This was 

expressed most clearly in relation to cases where the evidence of ongoing abuse was 

considered to be incontrovertible.

... I f  children are being abused... or neglected on a fairly substantial scale 

there is no getting away from that, and that hard and stark evidence at times 

would weigh so heavily with the court that really the children's views might 

not be the most important. (Judge C)

Influencing Decisions: Children’s Views or Guardian’s Recommendations?

As reported in Chapters Five and Six above, all o f the Guardians were very clear that one 

of their primary functions is to bring the wishes and feelings of the child to the court, 

irrespective o f whether they agreed with them or not. However, a number o f the Guardians 

indicated that the court attached greater weight to their recommendations rather than to the 

wishes and feelings o f the child. This was primarily considered to be because judges 

viewed the Guardian as professionals with detailed and wide ranging infonnation about the 

child and the case. Therefore the Guardian as professional is imbued with both status and 

knowledge, attributes not typically associated with children (Mason, 2005). Consequently 

the closer the children’s wishes are to the Guardian’s recommendations the more likely the 

final decisions o f the courts will be in accord with what the child wants.

...the simple answer to the weight that's given to children’s wishes and 

feelings is if... it corroborates what the Guardian says well then they’ll go for 

it, but i f  there’s a difference o f  opinion the court will go with the Guardian... 

(Guardian 21)
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Thom as and O ’K ane (1998a) argue that this relationship  betw een the ch ild ’s w ishes and the 

recom m endations o f  w elfare professionals is one o f  ju d g em en t o f  the ch ild ’s capacity. 

W here the w ishes o f  the child and the recom m endations o f  the professional coincide, the 

child is v iew ed as having greater capacity  as they  are seen to understand  w hat is in their 

best interest. G reater w eight w ill therefore be attribu ted  to their w ishes. T hom as and 

O ’K ane (1998a) further contended that those children  w ho d isagree w ith  the 

recom m endations o f  professionals such as G uardians w ill be seen as having  an inadequate 

understanding  o f  their situation and w ill therefore not have their w ishes upheld. In either 

eventuality , the adults involved are seen to have a m onopoly  on understanding.

Deciding on the C hild’s Best Interest: A Social Constructionist View

E ekelaar (1994a) suggested  that decision m aking about children in the legal context is 

characterised by the reconciliation  o f  ch ild ren ’s w ants w ith the actual and prospective 

social realities that surround the child. H ow ever, E ekelaar (1994a) also argued  that w hat is 

im portant to the individual child  m ust be adequately  and professionally  d istinguished  from  

w hat is an incidental or transito ry  desire. A dditionally , E ekelaar (1994a) observed  that the 

rights o f  children to  protection and partic ipation can be seen as a social construction o f  

children as having  partial agency. From  this perspective, children m ust u ltim ately  be 

protected from  harni but should also at least be afforded the opportun ity  to have their 

opinion heard and fo r due w eight to be attached to this. This is o f  course lim ited in the 

context o f  the ch ild ’s age and understanding  as determ ined  by  adults.

From  a rights perspective. H erring  (2005) argues that the tw o ontological perspectives o f  

ch ild ren ’s rights and w elfare  are in least conflict in child  protection cases and decisions 

m ade from  either perspective are m ost likely to result in sim ilar outcom es for the child. 

T his is, presum ably , because their right to pro tection supersedes their right to autonom y. 

Such a position  is supported  by o thers such as Fortin  (2009) and E ekelaar (1994a; 1994b) 

w ho argue that the c h ild ’s right to  self-determ ination  is lim ited in cases w here to allow  the 

child  to act in accordance w ith their ow n w ishes w ould place them  at risk  o f  harm. 

H ow ever, M cN am ee et aJ. (2003) argue that such an approach, w hich m axim ises protection
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and minimises participation, is based on concepts such as appropriate care, protection and 

harm as determined by aduUs on the basis o f their own theoretical and experiential 

perspective on the meaning o f such terms. For Guardians, the majority of whom are trained 

social workers, this can be expected to be significantly influenced by a social work and 

welfare approach (James et al., 2003). From this perspective it is unsurprising that 

overriding children’s wishes is primarily described by both the Guardians and the judges 

here in terms o f the primacy of the welfare principle and children’s right to protection.

At the end o f  the day, the\>'re the child, they’re not the adult... sometimes the 

adult has to make decisions fo r  safety or whatever reason, that is not what 

the child wants hut it's... the right thing to do. (Guardian 2)

As Cashmore (1997) has argued, adults frequently rely on moral arguments when making 

decisions about children. This is reflected in the emphasis that the Guardians and judges 

who were interviewed placed on making ‘good’ or ‘right’ decisions. The particular 

emphasis on the child’s safety is unsurprising in the context o f Ireland’s current legislation, 

in which the best interest or welfare o f the child is the first and paramount consideration. It 

also accords with the position put forward by Trinder (1997) that ascertaining the wishes 

and feelings of the child is only partly about children having a voice, and much more about 

allowing professionals to make assessments of their needs and welfare. As one Guardian 

expressed it:

. ..it’s much more than the wishes and feelings, o f  the ch ild ’s interests, i t ’s 

much more than an assessment o f  the HSE planning in relation to the child, 

it's an analysis o f  what has happened in the past, i t ’s an assessment o f  the 

parenting and where things might go in the future. (Guardian 10)

Eekelaar (1994a) has argued that the best interest or welfare principle is almost universally 

accepted in family law systems around the world. One o f its appealing features for adults 

is that it allows for the suppression o f children’s wishes to adult decisions that are in the 

child’s best interest to be viewed as a humane or natural process due to the incomplete
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development o f the child (Eekelaar, 1994a). Further, removing responsibility for decision 

making from children is itself seen as a humane act, as it relieves children o f what Trinder 

(1997) calls the ‘burden’ o f decision making. This view is evident in the interviews with 

the Guardians, many o f whom expressed the need to protect children from having to make 

decisions.

. ..if’s my responsibility to take that adult decision o ff that child....An adult 

needs to decide and relieve the anxiety o f  that decision from  the child. 

(Guardian 11)

Further, both the Guardians and the judges who were interviewed also expressed the view 

that rather than feeling disempowered by not being allowed to make decisions, children 

feel relief instead.

...there is a sense o f  relief that there is someone else coming in and 

making some decisions fo r  them... (Judge F)

This sense o f relief was reported even where the decision was not in line with the child’s 

wishes. Here, Guardians in particular expressed the view that the majority of children 

accept that the decision is not theirs to make. However, a number o f Guardians referred to 

cases where children they had represented were unhappy with or hostile to the decisions 

being made as they were contrary to their wishes. It is notable that a number o f Guardians 

attributed such reactions to the child’s personal attributes rather than to feelings o f being 

treated unfairly or to a sense o f powerlessness. For example, one Guardian described a 

child who was unhappy that her wishes had not been upheld as "’grouchy”, while another 

described those who felt “defeated by the process" as those who were ‘V/7<? most damaged" 

by their abusive experiences. Locating the difficulty in the individual pathology or 

psychology o f the child is, according to Burr (1995) contrary to the social constructionist 

position. From the latter perspective, the difficulty the child displays with accepting 

decisions would arise from their interactions with others, in this case their family and a 

range of professionals, including the Guardians.
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The Influence o f  Normative Views o f  Childhood on Best Interest Decisions 

As outlined in Chapter Three above, James et al. (2004) and James et al. (1998) observe 

two opposing but co-existing constructions o f childhood held by Child and Family 

Reporters and Children’s Guardians in the UK. These professionals viewed the best 

aspect of childhood as freedom from responsibility, while the worst aspect was 

powerlessness and lack o f autonomy. Essentially, therefore, children enjoy the privilege o f 

freedom from responsibility but experience a lack of power and autonomy because o f this. 

James et al. (2004) and James et al. (1998 ) also point out that perspectives on childhood 

are filtered through the lens of a professional’s own experience o f being parented or 

parenting and the professional paradigm within which they work. From this point o f view, 

professionals, that is, Guardians and judges in this case, are faced with what James et al. 

(2004) refer to as the ‘double status’ o f children: the promotion o f their freedom from 

responsibility as an ideal and the recognition o f their powerlessness as a disadvantage. 

This creates a tension that professionals must manage when considering the child’s wishes 

and their best interest.

The findings in the present study illustrate this tension. In commenting on the best and 

worst aspects o f childhood and being a child, the Guardians who were interviewed 

provided very similar responses to the welfare professionals in James et al.'s (2004) study. 

The best aspects o f childhood were described in terms o f freedom from responsibilities, the 

opportunity to grow, learn and develop, freedom to play and explore. The worst aspects of 

childhood and being a child were generally articulated by the Guardians as dependency, 

powerlessness and vulnerability. However, many of the Guardians and the judges also 

reflected their awareness o f the harm done to children by their parents in particular and the 

many responsibilities that this forces on children, which also shape their experiences of 

childhood. Both Guardians and judges gave examples o f pressures borne by children, 

including inappropriate caring for parents and siblings, defending themselves and other 

family members from domestic violence, and managing situations of physical, sexual or 

emotional abuse and/or neglect o f both themselves and others. In describing such a
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situation one judge referred to the case o f a child who was over-burdened not only with 

responsibility but with undue independence.

...[she] had... too much independence I  would suggest in her life. From the 

age o f  seven she was told by x, y  and z ‘you are free  to do whatever you 

w ant’. And while talking to her... the sobbing, sobbing, sobbing, that she 

was too young fo r  this independence, that she could not cope with it at all.

(Judge F)

Guardians and judges are in a position where they must make recommendations and legal 

decisions giving due consideration to the child’s own wishes. This may require children to 

disclose the activities o f their parents and to share their experiences, wishes and feelings in 

relation to these. While giving children some encouragement to make their wishes and 

feelings known, the Guardians and judges may nonetheless afford them little influence in 

decision making. Instead they revert to a construction o f the ideal childhood, that is, one 

that is free from responsibility, which McNamee et al. (2003) describe as affording the 

child little power over decisions about their fijture.

...I'm very’ dear, “i t ’s my decision what I  think is best fo r  you ...when I  

recommend a change o f  access, tha t’s not you that decides that, i t ’s an adult 

decision. You don 7 decide those things ”. (Guardian 11)

Masson (2003) has written about the mixed messages that children receive from Guardians 

about their views. This above quote is an example o f such a potentially mixed message to 

children: how can children see their wishes as important if at the same time they can be 

over-ruled or dismissed by the Guardian or the judge? Masson (2003) cites this as 

evidence of the paternalism inherent in the practice o f many Guardians, which is reflected 

in the comments similar to the above made by a number o f the Guardians in the present 

study.
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Many o f the Guardians and the judges contextualised their comments on children and 

childhood in terms o f their own experiences as parents thereby further indicating a 

particular construction o f childhood.

/  suppose for me, and maybe this is having been a mum and having reared 

my kids, until adulthocxi, that I  really try to avoid getting into conflict 

situations. (Guardian 22)

/  suppose as a parent... I  don 7 need the opinion o f  a professional to tell me 

why, well why any child might vacillate... (Judge G)

Mason (2005) has argued that in child protection, the construction o f ideas about the 

normative childhood is associated with white, middle-class ideals and has largely ignored 

the relationship between the entry o f children into care and poverty. Factors such as poor 

housing conditions or unemployment and the stresses they produce are rarely a part o f the 

court’s considerations (King and Piper, 1995). Instead, parents have been ‘blamed’ for 

failing to meet the normative standards held by professionals. In addition. Mason (2005) 

has suggested that children have, in recent times at least, been predominantly placed in 

foster families that have been ‘approved’ as a suitable proxy for the nomial or acceptable 

family. Similarly, the educated and professional status o f all o f the professionals who were 

interviewed in the current study may lead to a mismatch between the socio-economic 

background o f the majority o f children who find themselves in the care system and the 

professionals who work with them. Mason (2005) argues that this socio-economic 

difference may result in both parents and children in child protection being viewed in terms 

of the ideal o f a ‘nonnal’ family held by professionals, thus reducing the objectivity of 

those adults making decisions in children’s best interest.

The Future Orientation o f  the Best Interest o f the Child

In the early 1990s, Eekelaar (1994a) raised a ftindamental question: how do we decide 

what is in any child’s best interest? In later writings, Eekelaar (2002) argues that such 

decisions would be more easily achieved if instead of best interest we considered what is

206



more favourable to the child’s well-being. He argues that this approach sits well with a 

rights approach as if  one has the right to anything at all it is to have their well-being 

respected. W hile acknowledging that the concept o f  well-being has been much written on 

in recent years and is a debated and complex area, Eekelaar (2002) suggests that a few 

basic considerations would help decision-makers in their task o f deciding between potential 

avenues for a child. In summary, he states that a person’s well-being is ‘indicated by the 

degree o f success achieved in realising the person’s significant goals in life.’ Eekelaar 

(2002: 243)

Implicit in this view is what Smart (2004) describes as the future orientation o f  the welfare 

principle. From this perspective, Smart (2004) argues that welfare and legal professionals 

are concerned with planning for the adult o f the future, in contrast to the social 

constructionist view  o f  addressing the needs o f  the child in the present. Piper (2010) has 

similarly argued that much o f our attention is on investment in children’s current welfare to 

ensure that they develop into productive and well-adjusted adults. From this welfare driven 

perspective what is important is meeting the needs o f  the child in terms o f the adult they 

will become, rather than the child that they are. In social constructionist terms, this 

represents a focus on children as ‘becom ings’ rather than ‘beings’.

This future orientation was not especially evident in the interviews with the Guardians in 

this study. In contrast, many Guardians spoke o f  the need to address the situation o f the 

child in the more immediate term in the context o f  the child’s right to protection and o f 

preventing further harm. However, a small num ber o f  the Guardians referred to the long- 

terni significance o f  child abuse and to the need to make decisions for children that would 

avert negative outcom es in adult life.

... their opportunities are fa r  more limited in life... they can often end up in 

systems that are inappropriate to meet their needs...they become 

criminalised, institutionalised ...I d o n ’t believe that is in any human bein g’s 

best interest. (Guardian 5)
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Where Guardians spoke about the child’s long-term future this included ensuring that there 

was sufficient written material available to the child-as-adult to explain the decisions that 

were made for them. Some o f the Guardians wrote letters to the children-as-adults 

explaining the decisions that were made for them, others referred to the need for adequate 

records to be available setting out what the children’s wishes were and the rationale for the 

decisions made on their behalf

.../ write the children a later life letter ... that explains how, why the decision 

was reached, how it was reached, what the judge had to think about, who the 

Judge listened to... that the judge was really interested in what you had to 

say or the judge got your letter. (Guardian 15)

The judges in this study expressed concern with the impact o f their decisions on the on

going development and future of the children. Few of the judges were happy to make long

term decisions about the children’s care and most stressed the importance of bringing cases 

back to the courts for review. This is perhaps a reflection o f the indeterminacy of the best 

interest of the child as highlighted by Mnookin (1975, 1976) and Mnookin and Szwed 

(1983).

A number of authors (Hunter, 2007; James et al., 2004; McNamee et al., 2003) have 

argued that determining the child’s future-oriented best interest has been ascribed to aduhs 

with particular and specific expertise. Fortin (1995) points out there is considerable 

jurisprudence that the courts can use to make decisions in the short-temi to prevent future 

damage to the child, irrespective o f the fact that the child may not currently see these 

potential dangers for themselves. For Fortin (1995) this does not weaken children’s rights 

as these can be upheld through decisions that are in favour o f their long-term welfare and 

autonomy, despite being contrary to their current wishes. Nonetheless, it would appear that 

the judges who were interviewed gave some consideration to the dynamic nature of the 

child’s capacity and wishes by recalling the Guardians to revisit the child’s wishes under 

case review procedures. As one o f them expressed:
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/  d o n ’t at all accept that the child, say seven years o f  age... [that] we make a 

care order until the child reaches the age o f  eighteen years... I always insist 

on reviews... I  reappoint the guardian six months prior to the matter coming 

hack before the courts to allow the guardian to make a further report.

(Judge A)

Reconciling W ishes and Best Interest

W hile m any o f  the Guardians and judges reported a high degree o f agreement between the 

child’s wishes and the G uardian’s recommendations in the child’s best interest, it remains 

that these sometim es clash. It is in this context that Guardians and judges m ay attempt to 

reconcile the wishes o f  the child and decisions in their best interest to some degree.

Reconciling decisions that are considered to be in the child’s best interest but which are in 

opposition to their wishes and feelings was described by the Guardians in terms o f 

compromise, giving children at least some o f what they want and, perhaps more negatively, 

appeasement. A num ber o f  advantages to reconciling the child’s wishes and best interest 

were identified by the Guardians. The first o f  these is providing the child with a clear 

message that they have been listened to and had some influence, even if  what they 

ultimately wished for could not be granted.

Even i f  they want to go home and the court decides that they shouldn’t, there 

can quite often be something about... "But you can have additional 

access”... something that allows them to have some sense o f  influence. 

(Guardian 15)

Secondly, ‘bargaining’ or providing at least some o f  what the child wants is also seen as a 

way o f getting children to accept the bigger decisions about their care when these conflict 

with their wishes and feelings.
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They may not be happy with the recommendation, for example, that they stay  

in care hut they may be happy with other recommendations, so there might 

be enoiigh to buy them in. (Guardian 17)

W hile such an approach could be viewed as evidence o f  placation (M asson, 2003), it may 

also be seen to be in line with Eekelaar’s (1994a; 1994b) concept o f dynamic self- 

detenninism  insofar as children’s wishes are upheld when made in relation to controlled 

environm ents such as access or school.

At least some children who express a wish to return home will remain in care. Am ending 

access arrangements is one o f  the most common ways in which the Guardians in this study 

attempted to reconcile the best interests and the wishes o f these children. From the 

G uardians’ perspective using access in this way served a num ber o f  purposes. It promoted 

increased links with the child’s biological family where the risk o f  this was deemed to be 

acceptable or low for the child, links that were considered important by the Guardians. In 

addition, increased access was seen as being beneficial in terms o f  sustaining care 

placements by making them more acceptable to the child as they feel less cut o ff from their 

family.

.. .and what might he hearable fo r  them to put up with i f  they 're still staying  

in care... sometimes w e ’d  use the access as a lever in terms o f  improving it 

or making it better quality, so they 're not going home but they 're getting  

some o f  what they asked  [for]... (Guardian 2)

Influence o f the Guardians on the Child’s Wishes

The m ajority o f  the Guardians considered that they could usually make some 

recom mendations that provided a degree o f reconciliation between their view o f  best 

interest and the child’s wishes and feelings. One o f  the questions that arose from this view, 

and also from the reported lack o f  conflict between the Guardians’ views and the wishes o f  

the child, was: to what degree does the Guardian ad litem process itself impact on the
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child’s wishes so as to increase the level o f agreement between these and the views o f the 

Guardian and, potentially, the decisions o f the court?

A number o f  the Guardians expressed the view that children’s wishes frequently, but not 

always, changed throughout the process. There were a num ber o f potential influences on 

such a change including positive experiences o f care, the aging and m aturation o f  the child 

over the course o f  a number o f court hearings that took significant lengths o f time. This was 

viewed as allowing the child to become more mature and therefore more realistic in their 

wishes and expectations.

.../  think what happened was she became more realistic, I suppose, about what 

it might mean and that was on some level a process o f  maturing as well and 

development. (Guardian 14)

Several o f the Guardians who were interviewed expressed the view that they m ay influence 

the wishes o f the child and that this was a positive aspect o f  their work w'ith children. Such 

change was seen to be effected through providing children with information about their 

cases, allowing the child time and space to consider their wishes and providing the 

opportunity to talk and work things through with the Guardian. Also cited as important 

was the child’s increasing trust in the Guardian that allowed them to say what they really 

wanted. All o f  these aspects o f  the Guardian ad  litem process were seen to allow the child 

to examine their w ishes and feelings and, in many cases, to come to the same conclusions 

as the Guardians in relation to their best interest.

...some kids, I  think you find that their thinking develops... through the work 

you are doing... so they maybe start to be more realistic about what they 

want or, in som e cases, i t ’s ju s t that they are more open about what they’ 

want. (Guardian 17)

Two interpretations o f  the maturation o f  the child, the influence o f the Guardian on their 

wishes and the view  that children become more realistic in their views are possible here.
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The first, as suggested by socio-cultural theory (Taylor et ah, 2007; Smith, 2002), is that 

the Guardian provides the child with the supports necessary to move to a new level o f  

understanding o f the reasons why they are in care and the implications o f  their returning to 

their parents. From this perspective, the Guardians are providing the necessary scaffolding 

that children need to come to terms with the significant changes that have occurred in their 

lives and to express their wishes and feelings without the fear or guilt that may be attached 

to saying that they do not wish to return home or have concerns for their own safety. This 

feature o f  children’s thinking was referenced by a number o f  the Guardians in the context 

o f  their role in the change or development o f  children’s wishes throughout the Guardian ad  

litem  process.

...kids can 7 say “I don 7 wani to go home ”. You know it's very’ difficult fo r  

kids to deny their parents. But you ’re allowing for that when you ’re 

interacting with them, when y o u ’re working with them... (Guardian 11)

The second possible interpretation o f this process is infonned by social constructionism. 

From  this view point, M cNamee et al. (2003) argue that the child is constructed not as an 

individual with agency in their own lives but as the subject o f the dom inant welfare agenda. 

Therefore even if  the child is to be helped to develop their thinking this is only successful if

the ch ild ’s thinking develops in line with that of appropriate adults, in this instance the

Guardians.

...they have a vie\i’ that they should not be in care... i t ’s going to be many 

years before they change that view. I  am not going to change that view for

them. And th a t’s where you are in a tricky position... (Guardian 17)

Although all o f  the Guardians spoke about the reconciliation o f  their recom m endations and 

the child’s expressed wishes where these were in conflict, the judges did not necessarily 

see this as a part o f  the G uardian’s role. Several o f  the judges were clear that not only were 

the ch ild ’s wishes and their best interest irreconcilable in some instances, but also that such 

reconciliation was the job  o f the court and not o f the Guardian.
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h ’s the court’s jo b  to reconcile, its irreconcilable from the Guardians point 

o f  view... It is a matter for the court then to do that. (Judge B)

This may point to an additional area in which greater clarity in relation to the role of the 

Guardian is required.

Least Detrimental Alternative and the Child's Capacity for Independent Action 

In reconciling children’s wishes and their best interest, many o f the Guardians and judges 

in this study described how they opted for the least detrimental alternative rather than the 

optimum solution. Timms (1992; 62) describes this as ‘an attempt to salvage the positive 

factors of the child’s life without further exacerbating any damage, hurt or loss already 

suffered.’ The relationship between this and the best interest o f the child is succinctly 

described by one judge as follows.

/  mean every' decision that the court makes in relation to child case matters 

is in the ch ild ’s best interest. Often i t ’s the least bad alternative. (Judge A)

Lansdown (1995) has argued that while offering perhaps less protection in the immediate 

term, settling for the least detrimental alternative often allows for greater autonomy on the 

part of the child and may result in less damage to their self-esteem if  it results in a decision 

that is more reflective o f the wishes o f the child. However, in considering the least 

detrimental alternative, the most common consideration cited by both the judges and the 

Guardians was what Masson and Winn Oakley (1999) describe as the child’s capacity for 

independent action. In simple terms, if the child is old enough and has the capacity to run 

away from alternative care or otherwise act in opposition to decisions about their care, then 

they are more likely to have their wishes upheld. Choosing the least detrimental alternative 

may require greater monitoring o f and support for the child and family, but is viewed as a 

better way o f safeguarding children.
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...he went home with his supenision order, he wanted to go home... even 

though there were child protection issues I  was actually saying he's actually 

safer at home than he was in care, he kept rimning away. (Guardian 21)

Therefore what is adjudicated to be in the child’s best interest may not be the optimal 

solution because they have the capacity to act on their own wishes. This may be viewed as 

recognition o f the child’s agency, but McNamee et al. (2003) argue that such an approach 

is not motivated by recognition of autonomy or of the child’s rights. Rather they argue this 

this represents a more practical acceptance that the wishes of older children cannot simply 

be over-ruled. There is evidence to support this argument here as a child’s capacity to act 

independently was closely related to increasing age and therefore older children were more 

likely to have their wishes upheld by both the Guardians and the judges.

The older they are the more weight has to be given for a variety o f  reasons.

One o f  the very’ simplest ones is the fac t that they can walk away from  

anything rather than children that are younger. (Judge B)

The judges therefore seem to accord with Fortin’s (2009: 299) view that there may be very 

little point in enforcing a decision on a child who is mature enough to have strong views 

and who is old enough to ‘vote with their feet if opposed’.

Children’s Views on their Wishes and Best Interest

Drawing on the interviews with the children and their Guardians’ reports to the court, it can 

be ascertained that five o f the eight children expressed wishes that were contrary to the 

recommendations o f their Guardian. O f these five children, three wished to live with an 

alternative carer who was not approved as a HSE foster carer. Therefore it was not possible 

to make recommendations or decisions in favour o f the children’s views. For the 

remaining children, one was moved against their wishes to an alternative placement at a 

considerable distance from their home while wishing to remain in their previous placement 

and one remained in foster care while wishing to return to their mother.
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All but one o f the children in the study reported that they trusted their Guardian ad litem to 

tell the court what their wishes were whether they agreed with them or not. With the same 

exception all but one o f the children believed that their views were considered by the judge.

CC: Do you think [Guardian] did tell the judge everything that you said, how 

you felt, what you wanted? Do you think she went back into the court and 

told the judge that?

Child 6 (aged 13 years): Well I ’d  like to think she did because for me that's 

what her jo b  was for us, so I  like to think she did, yeah.

CC: Do you think that [the judge] listened very carefully to what you had to say.

Child 4 (Aged 8 years): Yeah, because a ch ild ’s opinion is good as well.

CC: And do you think that what you said helped the judge make that 

decision ?

Child 5 (aged 14 years): Yeah.

CC: You think he really listened to your opinion?

Child 5: Yeah.

The reporting o f the child’s wishes was evident in all of the Guardian reports analysed for 

this study, indicating that children could trust their Guardian to present these to the court. 

However, the manner in which these were reported is significant and will be returned to in 

Chapter Eight.

O f the five children who did not get what they wanted, three reported being upset when 

they were told o f the court’s decision, while two reported that the decision "'wasn’t too bad" 

or that they "didn ’t mind'. Over time, the views of two o f the former children became more 

positive with both saying that they felt that the right decision had been made for them. 

This corroborates the findings of Ruegger (2001a) that some children, while not getting
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what they wished for, could be accepting o f their situations and were prepared to accept the 

second best option, which was often relief from a difficult home situation.

Well, I  was kinda upset but like, I ’m here now... I  don ’t really mind, because 

like it's actually not that bad being in care. You know like, you get better 

friends and you d o n ’t have to [keep] moving away and moving away. (Child 

4, aged 9 years)

/  think the right decision was made... (Child 8, aged 14 years)

Conclusion

This chapter considered a number o f aspects of the relationship between the wishes and 

feelings of the child and the recommendations and decisions of professionals in their best 

interest. Divergence between the child’s wishes and the Guardian’ recommendations were 

reported by both judges and Guardians to occur in a minority of cases. Such divergence and 

the weight attached to the child’s wishes by both the Guardians and the judges can be seen 

to be closely related to the perceived capacity of the child to understand their own situation 

and to express informed, and what were frequently referred to as realistic, views free from 

coaching by others. While allowing for exceptions to the rule, most Guardians and judges 

appear to assess this capacity in terms of broad age-based categories. Therefore in making 

recommendations and decisions about the child’s care, older children more often had their 

wishes upheld, even where this did not necessarily frilly coincide with professional views 

of what was in their best interest. This was not always reflective o f the child’s evolving 

right to exercise their autonomy, but a practical acceptance that they may ‘vote with their 

feet’ and act against a decisions that did not reflect their wishes. In addition, there is also 

some evidence here to suggest that the Guardians draw on their own ideas o f what 

childhood should be and both they and the judges draw on their own experiences of 

parenting in determining what is in the best interest o f the child. One outcome o f this 

appears to be the minimising o f the voice and influence o f the child where they do not 

agree with or accept such professional and normative concepts o f childhood and family
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life. Taking the above factors and influences together, it is unsurprising that the cases 

where the wishes o f  the child were comm only upheld were those where they coincided 

closely with the views o f the Guardian. In the present study, although five o f  the children 

expressed views that were not in harmony with the recom mendations o f  the Guardian, most 

believed that their views were reported to the court by their Guardian. In cases where 

children were initially unhappy with the decision o f  the court, the m ajority came to accept 

it and to view it m ore positively over time and to believe that the correct decision had been 

made for them. This could infer that children are willing to accept adult decisions, 

particularly if  they relieve a tense home situation or prove to be positive over time.

Bearing in mind the relationship between children’s wishes and recom mendations and 

decisions m their best interest and the central role played by the Guardian in this, the next 

chapter explores the perceived influence o f  the Guardian on judicial decisions and the 

added value seen to accrue to the court and to children by virtue o f  their involvement in 

child care cases.
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Chapter Eight

The Influence and Added Value of the Guardian ad Litem  

Introduction

Chapters Five and Six have explored the why and how of the Guardian ad litem by 

considering their role and the process through which this is implemented. Chapter Seven 

examined the dual ftinctions o f the Guardian -  representation o f the child’s wishes and 

feelings to the court and making recommendations about the child’s best interest. This 

chapter returns to the fourth research question posed in Chapter One: what is the influence 

of the Guardian on judicial decisions and their added value in child care cases? In 

addressing this question this chapter firstly considers the Guardians’ and judges’ views of 

the influence and added value of the Guardian’s report to the court. It then moves on to 

consider these interv iewees’ views on the added value for children of having a Guardian ad 

litem, before examining the added value from the children’s perspective. The chapter 

concludes by exploring the extent to which a rights perspective informs the Guardians’ and 

judges’ views on hearing the views of the child, as well as the level o f participation the 

Guardian ad litem process affords the child.

The Influence of the Guardian ad Litem Report on the Court

In her research on Guardians ad litem in the UK, McCausland (2000) asked whether a 

different court order would have been made in the cases she studied had a Guardian ad 

litem not been appointed. This, she argues, is a speculative question as it is difficult to 

ascertain what might have happened had this provision not been available. Given the 

speculative nature o f assessing the impact of the Guardian on the orders granted by the 

courts, McCausland (2000), Clark and Sinclair (1999) and Ruegger (2001a; 2001b) focus 

on the broader and more qualitative impact and added value of the Guardians. This broader 

focus is adopted here in considering the influence and added value o f the Guardians for the 

courts and for children. First, however, the limited data on the impact o f the Guardians on 

the outcome o f cases in terms o f the type of orders granted is considered.
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Impact on Court Orders

McCausland (2000) argues that the Guardian’s impact on the outcome of a case is likely to 

be greatest where issues are contested either by the child’s parents or by the statutory 

agency seeking an order. From the Guardian reports accessed for the current study, there is 

no evidence o f conflict between the recommendations of the Guardians and those o f the 

HSE regarding the court order sought. Further, the Guardians were broadly supportive o f 

the work undertaken by the HSE in these cases. Where issues o f concern and dispute arose 

these centred on the child’s care plan, the allocation o f social workers, access arrangements 

and the status o f alternative carers.

However, a number o f  the Guardians in the present study identified cases in which orders 

were made, based on their recommendations, which were different from those sought by 

the HSE or initially considered appropriate by the judge. For example, a Guardian 

described in detail a case of a child with complex needs for whom the HSE would not seek 

an order for residential care. After several months in court a care order was granted. The 

Guardian summarised their impact on this case as follows:

...he would never have gotten that service i f  there w asn’t a Guardian ad  

litem involved... 1 couldn 7 see how it would have happened. (Guardian 5)

However, a small number o f Guardians also noted cases where the judge had not been 

swayed by the Guardian but had changed the order granted on the evidence o f other 

experts. This indicates that while the Guardians reports may be influential they are not 

alone in persuading the court to a particular course of action.

... He was actually going to send her home on a supen’ision order and 

thankfully the other person who had done the parental assessment, he 

listened to [her] because she M'as a doctor. (Guardian 18)
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Influence o f the Guardian’s Report on the Court

Although there was frequent agreement between the HSE and the Guardians’ 

recommendations in relation to the court order sought, the majority o f the Guardians who 

were interviewed were positive about their influence on judicial decisions and the added 

value that they brought to cases. Most felt that the judges read and took cognisance o f  their 

reports. Further, a number o f Guardians believed that their reports had a significant 

influence on the decisions o f the judges and that their recommendations were often acted 

upon.

A number o f Guardians commented on the explicit manner in which judges sometimes 

referred to the Guardian’s recommendations, confirming that their own decisions tallied 

with them. Others reported a more oblique process but noted evidence o f their 

recommendations in the court’s decision. They commented that when their 

recommendations were not being followed, the reason was usually clarified by the judges, 

thus indicating that they had given the Guardians reports due consideration.

The Guardians cited a number o f reasons why they believe their reports have a significant 

impact on the decisions o f the court. These were: the independence o f the Guardian, the 

representation of the child’s voice and their best interest, and the addition o f another 

professional view. These are discussed further below. However, a small number o f the 

Guardians reported that that their influence on judicial decisions was not straightforward 

or automatic and that their recommendations were subject to scrutiny by the court and 

other parties to the cases. In addition, the Guardians were aware that their report was only 

one part of the overall considerations o f the judges. Some o f the Guardians here reported 

that evidence and submissions by other parties and experts were also weighed up by the 

judges in an attempt to make a balanced decision. In particular, the influence o f reports 

and evidence submitted by the HSE was noted.

/  don 7 for one minute think they [judges] have been predominantly

influenced by the guardian report, quite often the bulk o f  the evidence is
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from the HSE and that is interpreted in some way by the guardian... 

(Guardian 20)

A small number o f the Guardians referenced the appropriateness o f this approach on the 

basis that the HSE was both the party making the application to the court and the body 

responsible for implementing any orders made.

However, a number o f the Guardians were aware that where their recommendations 

conflicted with those o f the HSE, antagonism between the HSE social workers and the 

Guardian may arise. It was considered that when disagreement occurred, social workers 

felt their own reports were invalidated by the Guardians. In addition, some o f the 

Guardians reported that social workers were open to greater challenge and questioning by 

the court where the Guardian’s report made different recommendations or presented 

additional information. Conversely, where the HSE and the Guardian were in agreement, 

the judiciary were seen to have little option but to follow their recommendations.

If the guardian and the HSE are [in agreement] . ..it’s a very brave judge  

that would go against the recommendation o f  a state authority' and an 

independent professional. (Guardian 15)

While being generally positive about their influence on court decisions, many o f the 

Guardians who were interviewed referred to the arbitrariness of this occurrence. A small 

number reported that some judges do not read their reports at all. Where this arose, the 

value of the Guardian’s report was seen to reside in its availability to the other parties in 

the case, most particularly the HSE and the child’s parents, although the impact of this 

was not clearly indicated by the Guardians. Where their reports were not read by the 

judges there was still the possibility o f presenting their evidence and recommendations to 

the court through oral examination and cross-examination. However, as some 

interviewees commented, this opportunity was not always afforded to them by the judges 

and therefore the child’s wishes and feelings and the recommendations o f the Guardian 

were not considered.
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A small number of the Guardians raised some concerns about the judiciary’s use o f their 

reports as a means o f ‘opting out’ o f decision making in complex cases. They believed this 

to have a negative impact on the HSE social workers in particular. In addition, some 

Guardians expressed concern that over reliance on their reports increased the potential for 

an unbalanced decision to be made by the court. One Guardian described such situations 

and the concerns it raised as follows:

...[some judges see] the Guardian as an easy opt out sometimes... w e ’ll go 

with the Guardian, i t ’s a decision and it's very’ disrespectful to the social 

work department... i f  the Judge is using [the report] to make an informed 

choice after reading everything, I ’m comfortable. I f  they ’re kind o f  going fo r  

it as an easy option, I ’m uncomfortable. (Guardian 2)

The review o f the Irish Guardian ad litem service (Capita/Nuffield Institute for Health, 

2004) reported largely positive views on the part of legal professionals in respect of the 

contribution and added value of Guardians. The judges who were interviewed for the 

current study were also broadly supportive o f the Guardians’ contributions. However, only 

one judge said that they would generally not go against the Guardian’s recommendations 

and would attach more weight to the Guardian’s report than to reports provided by the HSE 

or other experts. The majority o f the judges expressed the view that the Guardians’ reports 

were considered equally with the evidence and reports submitted by other parties to the 

case and that they were treated in the same manner by the court.

Broadly I  would regard the Guardians report with equal weight. Now that 

is always subject to the rules o f  evidence. Any party, including the 

Guardian can be examined, cross examined in relation to the report.

(Judge G)

A number o f the judges who were interviewed referred to the court’s right to make 

decisions that are not in line with the recommendations o f the Guardians (see Chapter
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Seven). The majority o f the judges reported going against the Guardians’ 

recommendations where they feU that the wishes o f the child outweighed these. Only one 

judge identified a reason other than this. Where this judge rejected the recommendations 

of the Guardian the key consideration was the cost o f providing what the Guardian was 

proposing.

...having regard to the actual resources themselves... [if the Guardian is]

looking fo r  a standard beyond that which the court could actually deem as 

fa ir  and appropriate... (Judge D)

Bringing the Child's Views to the Court

As Timms (1999) states, the Guardian’s report is the principal mechanism for bringing the 

views of the child to the court, although Guardians may also be requested to present oral 

evidence and be subject to questioning. Ruegger (2001a), McCausland (2000) and Timms 

(1999) each comment on the significance of the written report. From James et al.'s (2004) 

perspective, if the Guardian does not fully and accurately reflect the child’s wishes in their 

report to the court, then these become part of a process that ‘turns down the volume’ on 

children’s voices in decision making without the option of hearing from children directly.

In the Guardian reports accessed for the present study, the presentation of the wishes and 

feelings o f the child varied somewhat. In some reports these are presented in the context of 

accounts of meetings and conversations with the children, some use direct quotes from the 

child and some present the child’s reasons for their views. However, other reports provide 

less detail stating simply what the child wants, for example, to remain in care, to change 

placement or to return home, with little contextualising of, or expansion on these wishes. 

While the specificities of each case can be seen to have some influence on this, it remains 

that the wishes and feelings o f the children comprise a relatively minor component o f these 

latter reports. Bamardos provide their Guardians with a Report Template (see Appendix 

Ten), advising that one third of the reports to the court should provide background 

information, one third should focus on the child’s wishes and feelings and one third should 

present the options available to the court and the Guardian’s recommendations. However,
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this template and guidance was not adhered to in all cases with the children’s expressed 

wishes and feelings being the area o f the reports that most notably did not meet the one- 

third recommendation. These differences in reporting styles may suggest inconsistent 

practice and in some cases an under-reporting o f the child’s wishes and feelings.

The Importance o f  the Guardian’s Independence

While reportedly affording no greater weight to the Guardian’s report than to the evidence 

and reports o f other parties, a number o f the judges identified the independence of the 

Guardian fi-om the parties to the case as a key factor that contributed to their usefulness to 

and impact on the court.

The guardian, they’ bring to the court that independent perspective and I  

think it's a crucial one to be quite frank. (Judge C)

...they really have no axe to grind. They are not there supporting a team; 

they are coming in as an individual... (Judge F)

Two reasons for the importance of the Guardian’s independence can be ascertained from 

the interviews with the judges. First, their independence from the HSE was reported by the 

judges to be important as the Guardians were free of a number of constraints under which 

the HSE was seen to operate. The judges considered the Guardians to be free from: the 

financial constraints o f the HSE, thereby leaving the Guardians free to make 

recommendations irrespective o f the costs attached; the statutory remit o f the HSE in the 

identification of and intervention in child protection; and the corporate culture o f the HSE. 

Second, the judges valued the Guardian’s independence because it allowed the Guardians 

to present a different professional perspective that assists the judges in identifying and 

considering the various options available to them. A number o f the Guardians who were 

interviewed were aware o f the importance placed on these factors by the court and felt it 

may lead to their reports having an increased influence.
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...this is a genuine, i t ’s a brand new.’... clear assessment with a clear set o f  

recommendations and that it's new and independent. So yeah, I do feel 

that a lot o f  the time the Guardian’s opinion is given a little bit more 

value. (Guardian 1)

As indicated in Chapter Four, many o f the Guardians in this study are former employees of 

the HSE. It could be alleged that this, potentially reduces their independence from the HSE 

social workers, many o f whom may have been former colleagues. The majority of the 

judges who were interviewed here did not regard this as an issue o f concern, with a number 

commenting on their own and other professionals’ ability to change their role while 

remaining within the same professional sphere. However, many of the Guardians and 

judges cited the establishment o f a Guardian service that would be completely mdependent 

from the HSE and any other state agency or department as one way in which the service 

could be improved.

Maintaining a Focus on the Child

An additional factor that was highly rated by both the judges and the Guardians in 

commenting on the unpact and added valued of the Guardians is their singular focus on 

the child. This is o f course central to the role and function o f the Guardian. Both 

Guardians and judges who were interviewed considered the focus on the child and the 

representation o f their wishes and feelings to be one of the most significant aspects of the 

Guardian’s work in assisting the court to come to decisions.

... the sole function o f  the guardian is to represent the interests, not just 

the views but the interests o f the child to the court to enable the court to 

make a decision that’s in the best interests o f  the child. (Judge A)

This representation o f the child’s wishes and feelings, coupled with the Guardian’s sole 

focus on the child and their independence, appears to give their reports a particular 

currency among the judges.
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... the guardian is coming at it from a different perspective; the}’’re 

coming at it by stepping in to the shoes o f  the child and analysing the 

issues and bringing to the court the wishes o f  the child but more 

importantly what the child should think. (Judge C)

Provision of Additional Information

In addition to obtaining an alternative professional perspective, a number of the judges 

referred to the importance o f additional infonnation that the Guardian may provide to the 

court. In particular, the provision of infonnation on what is in a child’s best interest as 

distinct from what is best for others was noted by the judges.

...you are that much better informed. ...that this is in the interest o f  the 

child regardless o f  any other considerations such as budgetary 

considerations ... constitutional fam ily considerations from the fam ily’s 

point o f  view, but e\>en i f  it is in the interests o f  Mammy and Daddy and 

siblings... that the fam ily would be kept together, that [this] is in this 

child's interests. (Judge A)

This again highlights the perceived significance o f the Guardian’s focus on the child and 

their independent status.

A number o f the judges and Guardians who were interviewed commented on how the 

additional information provided in the Guardian’s reports made the children more real to 

the court. The provision o f information about the child’s personality and life beyond their 

care situations is evident in a number o f the Guardian ad litem reports obtained for the 

present study. In addition to details of the child’s family circumstances, these reports 

include information on the children’s hobbies and interests, their progress or difficulties in 

school, their health and their anxieties. Several o f the reports include direct quotes from 

the children. This assists in building what one Guardian and one Judge described as a 

‘pen picture’ o f the child.
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...if  we didn 7 have the Guardian ad litem there... the child is ju s t a name 

on a piece o f  paper. The Guardian ad Litem actually brings a certain 

personality into the case and what you can actually fe e l then is you ’re 

dealing with a child here... so therefore to a certain extent humanises the 

matter. (Judge D)

... it changes it from  being a whole load o f  facts and from  kind o f  a fuzzy 

sense o f  some child out there to the child being alive and more real to 

them and I  think it makes a difference. (Guardian 14)

However, as noted above the Guardian reports varied in the extent to which such detailed 

information was provided.

The Guardian’s Impact on the Development o f Care Plans and Care Re^'iews 

Clark and Sinclair (1999) refer to a number of less visible impacts that the Guardian can 

have beyond the courts ultimate decision regarding the child’s care. One such area is in 

relation to the care plan for the child. McCausland (2000) and Clark and Sinclair (1999) 

identified a number o f elements o f the care plan on which Guardians can have an 

influence, including adjustment to contact arrangements, bringing the wishes and feelings 

of the child to bear on the plan, commenting on family support and providing an 

independent check on the statutory authority’s care planning.

The impact o f the Guardian in this area was noted by both the Guardians and judges who 

were interviewed. Many o f the Guardians said that examining the child’s care plan was 

one of the first steps in their investigation o f the child’s circumstances. The impact o f the 

Guardian ranged from fine tuning care plans to ensuring that a care plan was drawn up and 

adhered to. It was in influencing the care plan that a number of other areas, including the 

provision o f assessments, access arrangements, school placements and forward planning 

for the child were affected. Comments and recommendations in relation to care plans 

were included in the Guardian reports reviewed for this study. A number o f the Guardians
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referred to their input into care plans as a mechanism by which the wishes and feelings o f 

the child can be incorporated into decisions.

You are aware o f  the H SE ’s care plan, you have a chance to input the 

guardians perspective into it. Many o f  the HSE areas are actively seeking 

out the guardians in order to inform their opinion ‘cause the guardian is 

bringing the ch ild ’s view into the equation. (Guardian 10)

Identifying the inadequacies in a care plan, or indeed the absence o f  a care plan, to the 

court and providing an impetus for the HSE to meet their statutory obligations in this 

regard were indicated as two o f  the key impacts o f the Guardians in this respect.

A num ber o f  the judges who were interviewed also commented on the impact o f  the 

Guardian on the care plan. This was framed in terms o f  the G uardian’s ability to critique 

the plan and also to advise the court on its contents.

...and then the guardian has a view on the care plan, the guardian is a 

qualified social worker, they can advise, ...they can bring us information 

on this, what is best practice even, they ’re very useful to the court in that 

regard... (Judge C)

The Added Value of the Guardian ad Litem for Children

As outlined in Chapter One above, Donnelly (2010), Thomas (2007) and others have 

highlighted that children benefit in a number o f ways from their involvement in decision 

making. The advantages cited for individual children include em powerm ent, enhancement 

o f  self-esteem, an increased sense o f  fitting into society, preparation for citizenship and 

improved status in relation to aduhs. This section considers the advantages and 

disadvantages for children o f  having a Guardian appointed to them  as identified by the 

Guardians and judges in the present study.
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Advantages o f  Having a Guardian ad litem: Guardians  ’  and Judges ’ Views 

Both the Guardians and the judges who were interviewed were asked to identify the main 

advantages for children of having a Guardian. Those which they identified for children 

reflect many o f the factors outlined above. The advantage most commonly reported by the 

Guardians was that the child felt that they had been heard. This was viewed as a validation 

o f the child and o f their right to express their views and have these considered. This was 

reported to indicate to children that adults were respectful o f their experience and views.

... that validates them as a human being and that acknowledges their 

rights, to express themselves and to [be] heard. (Guardian 5)

Guardians also frequently cited the fact that they are there solely to represent the child and 

children’s awareness o f this as an advantage for children. Central to this was the 

independence o f the Guardian from both social work services and the child’s parents. The 

focus of the Guardian on the child, the time they spend getting to know the child, building 

trust with them and working through options and issues are all seen as positive and in some 

cases as reassuring for the child.

So it's the opportunity for the child to have one person w ho’s there 

genuinely for them and to spend time with them, to get to know them, 

obviously to advocate for them. (Guardian 4)

The Guardians also perceived many additional advantages for children over and above this 

independent advocacy and feeling o f having their voices heard. Many of these fell under 

the heading o f increasing self-esteem and confidence by allowing children to feel that they 

have some involvement in the decisions being made about them. Such advantages were 

seen by some Guardians as serving children into adulthood.

... for a child to be represented and to be given that sense o f  themselves, 

that’s huge for that child individually. Then as they go into adulthood and
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take their place in the world I  think i t ’s important that they know their 

voice is being heard... (Guardian 16)

The judges in the present study viewed having an advocate to articulate their wishes and 

feelings and having a relationship with someone that they trust as the two primary 

advantages for children o f having a Guardian. Other advantages perceived by the judges 

include allowing children to voice their views without parental interference, building the 

child’s confidence and promoting better outcomes for the child.

Factors that Detract from the Child’s Positive Experience o f the Guardian 

While the Guardians and judges reported significant advantages for the child o f having a 

Guardian, a number o f factors that detract from the child’s positive experience were also 

identified. The principal drawback for children identified by the Guardians and the judges 

who were interv iewed was that of having yet another person to talk to.

/  niean y o u ’ve got social workers... y o u ’ve got teachers, you 've got care 

workers, you've often got psychologists... paediatricians... you \ e  got 

speech and language therapists, and there can ju s t be too many people 

involved in the child’s life, and the guardian is one more. (Judge A)

This ‘crowding’ o f some children’s lives with professionals sometimes resulted in the child 

not wanting to talk to anyone else, including the Guardian. Guardians referred to needing 

to openly recognise this with children and o f being mindfiil of not scheduling visits at times 

when the child has experienced a number of appointments. In addition, it was reported that 

having so many professionals in their lives may result in confusion for some children, 

particularly if they are receiving different information from various people.

The late appointment of Guardians in a number o f cases was viewed by the Guardians to 

detract from their own effectiveness. This may result in what one Guardian described as a 

‘crisis management approach’, where the situation has reached an irretrievable stage and 

little significant effect can be achieved for the child. It was also reported that late

230



appointments m ay limit the time that Guardians have to engage with the child and therefore 

not afford them an effective input mto cases.

A number o f  Guardians comm ented on the frequently long-term nature o f their relationship 

with some children and the difficulties that this can present for the child. This was related 

to the child form ing an attachment to the Guardian. Guardians are not appointed to be a 

long-term presence in the child’s life. However, a number o f  Guardians described how 

they may, because o f  ongoing legal proceedings, be in the ch ild’s life for considerable 

periods o f time. This makes it difficult for the child to maintain their detachment from the 

Guardian. Breaking such an attachment can be difficult for some children.

...when it comes to the ending o f  the relationship, that can sometimes be 

very’ difficult fo r  children... Guardians are meant to be in fo r  a short time 

but increasingly we are in because o f  the review system, possib ly fo r  a 

year, two years, three years o f  their lives and th a t’s a significant 

relationship... (Guardian 19)

A number o f  other potentially less positive aspects o f  the role were mentioned individually 

by the judges and include the lack o f  confidentiality attached to Guardian reports, the 

potential trauma experienced by children where Guardians are inexperienced or by being 

asked to talk about sensitive issues, and the delay that can occur in some cases due to the 

Guardian’s appointment.

The Added Value o f the Guardian: Children’s Vien's

As explained in Chapter Four, children who were interviewed for this study were asked to 

undertake two exercises in order to explore their views on the added value o f the Guardian 

in their case. The first o f  these exercises sought to explore how much influence the 

children felt they had in their cases through their Guardian. The second exercise explored 

what the children valued about having a Guardian. These exercises are reported on here.
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Children’s views o f  their own and their Guardian’s influence

Some of the children were very aware that their wishes were only one factor in the

decisions that were made about their care and were equally aware o f their limited influence.
1In an exercise called ‘The Say Chart’ the children were asked to indicate what level of 

‘say’ or influence various people had in the decisions about their care (see Appendix Nine). 

In this the children placed coloured stickers next to a number from one to ten to indicate the 

level o f influence each person had. This was explained to the children during the 

interviews as a score o f one to three indicating that the person had little influence, a score 

o f four to seven indicating that the person had some influence but that there were more 

important people and a score o f eight to ten indicating that they were the people with a lot 

of influence. Table 2 below summarises the scores afforded by the children to each person 

involved.

In all instances the children rated the judge as the most influential person or one o f the most 

influential people and were aware that the ultimate decision resided with them. The 

exception to this was a child who rated the judge at 7,

Well the judge had a big say in a kind o f  a way because he said I  had to live 

with [foster carers], hut that's all really he said so I ’ll put it in number 7.

(Child 3, aged 9 years)

Although aware that the judge was the ultimate decision maker, this child did not see this 

decision as being as significant as decisions that were made about his daily life, such as 

which school he attended or who he could visit.

This was adapted from O ’Kane, C. (2000) ‘The development o f  participatory techniques: facilitating 
children’s view s about decisions which affect them .’ In Research with Children: P erspectives an d  Practices. 
Christensen, P. and James, A. (eds), Falmer Press, London and N ew  York. 1.^6-159.
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Table 2

Children’s Rating of Their Own and Other’s Influence on Decisions about their Care

Child GAL Judge Social

Worker

Mother Father Foster

Carers

Child 1 3 2 8 4 1 1 3

Child 2 5 8 10 10 4 N/A* 5

Child 3 10 6 7 8 10 10 6

Child 4 10 10 9 10 3 N/A 10

Child 5 7 8 8 10 1 1 5

Child 6 5 5 10 8 1 2 7

Child 7 6 7 10 10 N/A N/A 10

Child 8 4 8 10 9 N/A N/A 5

*Not applicable: this refers to where a parent was deceased, m issing or unknown.

The children’s view o f the Guardian’s influence was varied. However, this exercise 

illustrated that children were aware that the Guardian’s view of their best interest may have 

greater weight attributed to it than their own wishes. Two o f the children indicated that they 

had a considerably lower level o f influence than their Guardian, ranking themselves three 

or more points below the Guardian. Two children saw the Guardian as only marginally 

more influential than themselves, placing the Guardian just one point higher on the scale. 

One child viewed the influence o f the Guardian and themselves as equal although not 

particularly highly at a middle-ground score o f five, while the remaining three saw the 

Guardian’s influence as less than their own.

Half of the children indicated that the Guardian had a lot of influence over the decision 

about their care, three as having some influence and one as having little influence. This 

latter child, who gave the Guardian a score o f just two, attributed this to the Guardian’s 

perceived lack o f knowledge of the child rather than as a lack o f influence o f the Guardian 

role per se.
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/  don V think [Guardian] had a big say... like he only came to see us twice so 

he didn 7 like really know us enough... (Child 1, aged 12 years)

It is notable that seven o f  the eight children viewed their social worker as being more 

influential than their Guardian. M asson and W inn Oakley (1999) report that this is related 

to the frequency o f  contact that many children have with their social worker and the 

influence o f social workers on the child’s everyday life. This was borne out by the children 

in this study in speaking about their social worker.

Because like we have reviews even ’ year to see how we ’re going on and i f  

[the social worker] feels that there is something that shouldn’t he happening 

in this house then she will look into it and have a say in what goes on and 

stuff. (Child 6, aged 13 years)

W here foster parents were seen to be influential this was largely attributed to them 

permitting the child to live with them or actively seeking a decision that the child remain in 

their care.

The m ajority o f  the children saw themselves as having little or some influence in the 

decisions about their care. Most o f the children also expressed the view that they had 

enough influence in the decision, with only one indicating that they felt that this had been 

insufficient. The children’s satisfaction with their level o f  influence, even where this was 

perceived to be quite low, was at least partly attributed by themselves to their relative status 

as children and to the view that adults should and do make good decisions for children that 

were in their best interest.

CC; Do you think the ju dge is more concerned with what [Guardian] thinks 

than what you said you wanted, or more concerned with what you say you  

wanted than what [Guardian] thinks is best?
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Child 8 (aged 14 years): I think like he thought what [Guardian] thinks is 

best is more important ‘cause he probably thought we were too yoim g to 

make like decisions that could motivate our lives.

C C ; Do you think you had enough o f  a say in the decisions about where you  

lived?

Child 1 (aged 12 years): 1 think I d id  actidally. Because like they were only 

doing it for, like, the better p lace fo r  you so, yeah I think you actually do get 

enough o f  a say.

This supports findings elsewhere (Ruegger, 2001a, 2001b; Thomas, 2000; M asson and 

Winn Oakley, 1999) that children do not want to be the ultimate decision makers in such 

cases, but that they want to participate in decision m aking processes.

Two children placed themselves at ten on this scale, thereby indicating that they had a lot 

o f  influence in the decisions about their care. Each o f the children’s understanding o f the 

exercise was checked by repeating the explanation o f  the instrument while the children 

were completing it and with follow up questions. Both o f  these children appeared to 

understand the exercise. In one instance the level o f influence ascribed by the child to 

themselves may be considered appropriate as the decision o f the court was in line with their 

own views. This accords with findings by Thomas and O ’Kane (1998a) o f  the positive 

relationship between agreement between welfare professionals and children and the degree 

o f  influence the child perceived themselves to have. However, in the second case the child 

was clear that the decision was not in line with their wishes as expressed to the Guardian, 

yet remained adamant that they had significant influence over the decision that was made 

about their care. In this case there is some evidence to suggest that the wishes expressed by 

the child were heavily influenced by more dom inant siblings. In addition, the child was 

reported by the Guardian and the foster parents to be extremely well settled in their 

placement and to have been happy there from the outset. W hile it is not possible to make a 

definitive statement on this, it is possible that this is an illustration o f  what one Guardian 

described as the difference between the expressed wish and the felt wish and that this child
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was expressing their influence over what they wanted but couldn’t say.

The children’s view o f  their own influence in the decisions about their care was explored 

through follow up questions with them. These questions were focussed on identifying 

whether having a Guardian influenced the children’s views o f their own influence. James 

et al. (2004) argue that the role o f  welfare professionals such as the Guardians is to leave 

the child feeling more empowered. H alf o f  the children indicated that their influence was 

enhanced by having a Guardian, whereas half did not. The latter group o f children 

prim arily saw their influence being mediated through their social worker. For those 

children who considered that the Guardian increased their influence, the impact was very 

positive.

CC: Can I ask you a couple o f  questions... about the amount o f  say you  

had before and after [the Guardian] arrived. I f  I  was saying to you, this is 

before [the Guardian] arrived, where would you put yourself? You've put 

yourself a t 5 now.

Child 2 (aged 16 years); I would have put it at 1.

CC: So very little or none a t all?

Child 2: None at all.

C C : So having [the G uardian]...

Child 2: Brought it up a good bit.

Child 1 (aged 12 years): ...[the Guardian] at least gave us a chance, a 

chance to say what we wanted really.

What children value about havins a Guardian

Thomas (2000) asked children w hy they should have a say in a decision m aking about their 

care. He found that children gave a variety o f  answers including their belief that it was 

‘their life’, that it made them feel more included, that it led to better decisions and that they 

gained information and skills. M any o f the same issues are reflected in the current research
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with children pointing out that the decision concerned their lives and being heard through 

the Guardian made them feel more in control of this and that their opinions were important.

Thomas (2000) further asked small groups of children in care to rank in order of 

importance nine of the reasons why having a say was important. This was done through an 

exercise that Thomas termed the ‘diamond ranking’ in which items of most importance to 

the children were placed at the top of a diamond and those of least importance were placed 

at the bottom. This exercise were adapted for use with the children in the current study in 

order to identify what was most and least important to the children about having a 

Guardian ad litem. Here, the children were asked to place a number of items on a 

continuum ranging from ‘not important’ to ‘most important’. The items were derived from 

Thomas’s (2000) diamond-ranking exercise and from a previous small scale, unpublished 

study undertaken by Barnardos. This resulted in an 11 item instrument. The items included 

are shown in Box 1 below.

Box 1 

Ranking Exercise 

What was important about having a Guardian ad litem?

To be listened to 

To be supported

To get some time to think about things 

To find out what was going on 

To get what I wanted

To help adults make good decisions for me 

To help get things done*

To help me find the words to say what I think*

To influence what happened to me*

To let me have my say

To tell others what I thought and wanted*

*These were not included in Thomas’ (2000) original diamond ranking exercise.
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Each o f the children’s answers was assigned a score from one to six depending on the level 

o f importance afforded to each o f  the 11 items. The relative positioning o f the 11 items is 

shown in Figure 2 below.

Figure 2

Children’s Ranking of Important Aspects of Having a Guardian ad litem

MOST IMPORTANT

To find out what 
was going on

To be supported

To tell others what 
I thought and wanted

To have my say

To be listened to

To get time to think 
about things

To get what I 
wanted

To influence what 
happened to me

To help adults make 
good decisions

To help me find the words 
to say what I think

To get things done

LEAST IMPORTANT

Similar to Thom as’ findings, what appears to be most important to the children interviewed 

here is that the Guardian gave them an opportunity and a mechanism by which they could 

have their voice heard, to be supported and to be listened to. Further, being provided with 

information about their case, to ha\ e a conduit by which others could be told o f  their 

wishes and feelings and to be given tim e to think things through were o f  significance to the
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children. The relative positioning o f the Guardian as a means o f getting what the child 

wanted and o f exerting influence over their care indicates that these were o f less 

importance to the children that being part of the decision making process.

As Thomas (2000) concludes, the children appear to be more concerned with taking part in 

this process alongside adults, rather than either themselves or adults dominating or 

determining the outcome on their own. One o f the children succinctly summed up the 

importance o f having a Guardian and a voice as follows:

[The Guardian] was someone to actually listen to us, someone that could get 

our say in so it w asn’t ruled all the way by adults, that we still had a say... 

we still fe lt... that we still have control over our own lives. Like they helped 

us get that point across. (Child 8, aged 15 years)

The Child’s Right to be Heard

Both Ireland’s Second Report to the UN Committee on the Rights o f  the Child (National 

Children’s Office, 2005b) and Ireland's Combined Third and Fourth Report to the UN 

Cotnmittee on the Rights o f  the Child (Department o f Children and Youth Affairs, 2013) 

report on the Guardian ad litem under the headings o f ‘Respect for the Views o f the 

Child’. This clearly situates the provisions for a Guardian ad litem as a measure for the 

achievement of the child’s rights under Article 12 o f the UNCRC. To act as such a 

measure, and to contribute to the implementation of the UNCRC, it appears reasonable to 

assume that a positive approach to children’s rights and to their right to be heard in 

particular should be held by the Guardians and the judiciary. This section examines the 

extent to which children’s right to be heard was considered by the Guardians and judges 

interviewed and the added value that such an approach was seen to bring to child care 

proceedings.

Bourton and McCausland (2001) argue that the Guardian ad litem is both a service to 

children and a service to the courts. Given this, it was considered important to also
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explore the extent to which being heard was viewed as a right o f the child and the extent 

to which gathering the children’s views was constructed as a service to the courts. These 

two functions o f the Guardians -  promoting children’s right to be heard and providing a 

service to the courts - are not mutually exclusive. It can be argued that hearing the views 

o f  children in proceedings vindicates not only their right to be heard but also informs 

decisions that are m their best interest (Schofield and Thobum, 1996) and therefore 

upholds their right to protection. Nonetheless, approaching this issue from a rights 

perspective requires some consideration o f  the degree to which the child’s right to express 

their wishes and have due weight accorded to them forms part o f the thinking o f both the 

Guardians and the judges. Such a perspective requires moving beyond the instrumental 

value o f  the Guardians to the courts as is indicated by a number o f  the advantages 

identified above, such as providing information and expert opinion to inform the decisions 

o f the judges, to one that considers this to be a right o f the child irrespective o f  its 

perceived usefulness.

In commenting on their role, a number o f the Guardians referred directly to children’s 

rights. In the majority o f  cases this was in relation to their right to be heard, although a 

small number also prioritised the child’s right to protection.

...what I view as children’s rights is... that children have a right to be kept

safe and have a right to live to their best potential and that’s part o f the

adult role in society... to ensure that children have those opportunities.

(Guardian 5)

Frequently the right o f the child to be heard was construed by the Guardians as a basic or 

human right, the exercise o f  which was seen to validate the child even where their views 

were not acted upon. Many o f the Guardians who were interviewed did not explicitly refer 

to the child’s rights but used language that implies recognition o f these, using terms such as 

entitlement, vindication and validation, indicating that children should have voice in 

decisions about their care. A num ber o f  the Guardians talked o f  the right o f  the child to be 

heard in decisions about their lives. Such comments were frequently couched in term s o f
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the em pow erm ent o f  the child and the need for them to feel involved in decisions that 

would affect their lives in very significant ways. M any o f  the comments o f  the Guardians 

on this subject reflected what Roche (1995) describes as moral claims to be respected as 

hum an beings rather than rights in the strictly legal sense. Further, and as Roche (1998) 

later posits, this reflects a position o f  seeing children as citizens rather than subjects.

...they need that voice... I  think that's part o f  their human rights and i t ’s 

part o f  their rights as citizens o f  a democracy, it's part o f  their rights as 

human beings, and yeah we need to listen to what th ey’re saying... 

(Guardian 21)

Some the G uardians who were interviewed expressed their concern about the tension 

between the rights o f  the child and parental rights, often seeing their own work as a 

m echanism  for attem pting to achieve a more equitable balance between these. In 

particular, the impact o f  both the Irish Constitution and the European Convention on 

Human Rights were both named as placing excessive emphasis on the rights o f  parents to 

the detriment o f  the rights o f  the child. By giving children a voice in child care 

proceedings a num ber o f  the Guardians saw themselves as contributing to correcting this 

this imbalance somewhat.

The judges’ views on the right o f the child to be heard were also frequently placed within 

the context o f  national legislation and international agreements. With regard to the Child 

Care Act 1991 a num ber o f  the judges who were interviewed referred to its provisions for 

the voice o f  the child in terms o f  the ch ild’s rights, while others spoke o f  the child’s 

entitlement to be heard.

...the whole purpose o f  the act is... vindication o f  the ch ild ’s entitlements, 

their rights and I  mean the court has to protect and defend those and a child  

may need to he listened to, i f  not, actually the process is going to come up 

with a decision that affects the child without him ever feeling he had an 

input. (Judge D)

241



With specific regard to the Guardian ad litem, the legislation provided a mechanism by 

which the child’s rights can be considered.

...one has to see why... the Guardian is there. I t ’s there, the process is 

there so that... evidence that cannot he presented to the court in the normal 

manner can he [presented]... in order to address the rights o f  the children in 

these cases. (Judge G)

The majority of the judges who were interviewed also referred to the UNCRC, the 

European Convention on Human Rights and to the EU Brussels II R egulation '\ The 

latter, which concerns matrimonial and family law matters across EU member states, was 

noted as being o f particular significance as it requires that the child be given the 

opportunity to have their views heard unless to do so would be harmful. If such an 

opportunity is not provided to the child, the decision of the court in the member state with 

jurisdiction over the case may not be recognised by the court in the receiving member 

state. The requirement to provide the child with this opportunity under Brussels II was 

viewed by a number of the judges as an appropriate approach to the right o f the child to be 

heard and one that should be extended to all private and public family law cases involving 

children.

The Guardian ad Litem: The Level of Participation Achieved

Article 12 o f the UNCRC provides only that a child be given the opportunity to express 

their views and that these should be given due weight. Neither the UNCRC not the Irish 

Child Care Act 1991 afford the child any decision making rights. Yet having ones views 

heard and accorded due weight represents a form of participation in decision making 

processes (Archard 2003; Alderson and Montgomery, 2001). A number o f authors.

Council Regulation (EC) No. 2201/2003 o f  27th November 2003, com m only referred to as Brussels II, 
came into effect on 1st March 2005 and governs the recognition across the EU o f  access, custody and 
guardianship decisions made in each Member State. In order to ensure equality for all children, the scope o f  
this Regulation extends to cover all decisions on parental responsibility, regardless o f  whether the parents are 
or were married, or whether the parties to the proceedings are or are not both biological parents o f  the child in 
question.
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including Reddy and Ratman (2002), Alderson and M ontgom ery (2001), Shier (2001), 

Treseder (1997) and Hart (1992), have highlighted that participation is a process that m ay 

have a num ber o f  levels. In the main, the models or ladders o f participation that have been 

developed by such authors place something akin to tokenism  at the lower end o f  a 

participation continuum , with child initiated and directed jo in t decision making residing at 

the upper end. In considering the added value o f  the Guardians in child care proceedings, 

the current researcher was interested in exploring the perceptions o f the Guardians and the 

judges regarding the level o f  participation in decisions about their care afforded to children 

through the Guardian ad  litem  process.

Guardians  ’  Views on Children’s Lex’el o f  Participation

The Guardians who were interv iewed were asked to consider where, on a scale o f one to 10 

ranging from tokenism  to jo in t decision making, they would place the Guardian ad litem 

process as a form  o f  participation for the children. Firstly, it should be noted that all o f  the 

Guardians were aware o f  and fam iliar with such ladders or models o f  participation. This 

was checked by the researcher prior to asking them their views on this matter. Secondly, 

not all o f  the Guardians provided an actual score for the level o f participation that the 

Guardians provided to children. Rather, m any chose to talk about this in more descriptive 

and discursive terms. Nonetheless, their overall views on the level o f participation that the 

Guardian ad litem  provided to children were discernible.

Few o f  the Guardians who were interviewed considered the level o f participation afforded 

to the children to be at the very bottom end o f  the continuum and certainly not to be 

tokenism.

I t ’s a very' difficult question to answer... 1 can think o f  ten cases where 

one would start at... why not have a child who absolutely determines their 

own fiiture, I ’d  hope it would never [be] tokenism... (Guardian 10)

M any o f  the Guardians were o f  the opinion that they enhanced children’s participation by 

ensuring that the ch ild’s wishes and feelings were heard and that many o f  the children they
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worked with felt that they had been heard. Beyond these general views, however, the 

views o f  the Guardians were quite divergent. A number o f them indicated that the level o f 

participation sat around the middle o f  the continuum, with a small num ber stating that it 

was towards the higher end o f  jo in t decision making or affording it a score o f  seven or 

above.

Participation in expressing their wishes was viewed by the Guardians to be achieved by 

allowing the child some degree o f  control over the Guardian ad litem  process o f  

engagement and through the regular and accurate reporting o f  the child’s wishes and 

feelings to the court.

. . . my  daily meetings with the child... I ’d  say th ey’d  nearly be... seventy- 

five percent child led because the child can decide what they’ can do. We 

can schedule a time that suits the child... we can talk about what if is the 

child wants to talk about to a certain degree... (Guardian 5)

...because i f  we're in court ever}’ month, unless there’s a reason not to I 

would tr\! and see them once a month... so th ey’re having a say every’ 

time... (Guardian 7)

W hile a num ber o f  Guardians spoke very positively o f  the ch ild’s participation in being 

able to put their wishes to the court via the Guardian, others were clear that children should 

not be jo in t decision-makers due to the pressure that this would place on them. In the 

decision m aking arena it was viewed as appropriate that adults should be the decision

makers, with one Guardian describing this approach as collaboration.

Collaboration in the sense o f  dialogue, discussion, options explored, honest 

recognition o f  difference and whatever, th ere’s no equality o f  decision 

making and I don 7 believe there should be. (Guardian 8)
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...probably somewhere around seven... they have a voice, a clear voice in 

what they want but they ’re children and they ’re relying on the adults to make 

decisions fo r  them as w ell... (Guardian 21)

Several o f the Guardians who were interviewed further distinguished between the level of 

participation afforded to different children and in different circumstances, pointing out that 

this was dependent on a number of factors. These factors included the child’s age, with 

older children seen to be afforded a greater degree of participation as their wishes tended to 

be considered more seriously by the courts. The level o f perceived participation was also 

related to the child’s capacity and their ability to engage with the Guardian, as well as to 

the individual judge’s willingness to take the child’s wishes into account. In a number o f 

cases the level o f the child’s participation was equated with the extent to which decisions 

were made in line with their wishes. From this perspective a number of Guardians 

indicated that if the child expressed wishes that were safe for them, then their level of 

participation was high.

And that ladder o f  participation then depends hugely on the ch ild ’s 

ability, the ch ild ’s age... I  suppose the ch ild ’s own understanding and 

sense o f  their situation.... I  suppose at all times they’re participating but 

whether that participation then directly leads to decision making about 

their life really depends on their ability and whether their wishes and 

opinions are safe choices fo r  them or not... (Guardian 1)

Low Level Participation for the Child

Although only two o f the Guardians spoke of the service in terms o f tokenism, it is worth 

noting the contexts within which these comments were made. In one instance, a Guardian 

described the process as tokenistic where the child could not have what they wanted.

A care order is going to be made or an interim order or a secure order, so 

i t ’s a misnomer to say to a teenager or to a younger child... you ’re sitting
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in this review and you ’re here and you've got a contribution, because i f  

y o u ’ve got a child sitting in secure care who doesn't want to be there... it 

is a type o f  a tokenism because their voice in that would be 7  want out o f  

h ere’. (Guardian 3)

In the second instance one o f  the Guardians expressed concern that the Guardians could 

become tokenistic due to their funding relationship with the HSE. This Guardian described 

this danger as arising from ‘not wanting to bite the hand that feeds you’.

A small number o f  the Guardians placed the level o f participation for children at the low 

end o f the continuum, giving scores o f  two or three. Some o f  these Guardians spoke about 

this low level o f participation arising from a wider, societal and cultural reluctance to 

involve children in decisions and give them a voice. For some Guardians, however, this 

was also related to power relations between adults and children.

...it goes back to ...do children really have a voice in this country'? And 1 

d o n ’t think they have really. I think i t ’s starling to happen, I do, hut I 

think there’s still that culture o f  p o w er... (Guardian !2)

Barriers to Fuller Participation for Children

In the following lengthy quote from one Guardian who was interviewed, a num ber o f the 

obstacles to children’s participation in decisions about their care are clearly articulated.

Because the child... doesn ’t really have a say in how they engage in this 

process or when they engage... and it's you writing and it's you putting  

your interpretation, your own slant on it and how I might represent a 

child might be very different to how my colleague does, so it's quite low  

down. ... [children] d o n ’t have access to the system, they don't know  

w h at’s going on. And I can still choose to tell Johnny as much or as little
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as 1 want to . . .I ’m going to tell them in a certain way, so from a child's 

point o f  view it's not full participation at all. (Guardian 4)

Lack o f  choice over whether or not to engage, lack o f  direct access to the legal process, a 

reliance on the Guardian to present their wishes and feelings and having access to limited 

information are all evident in this quote. These were also raised by other Guardians in 

considering barriers to children’s participation. However, the most com m only cited 

barriers cited by the Guardians related to the operation o f the court system. Factors such as 

the arbitrary nature o f  the appointment o f  Guardians, the physical environm ent o f  the court, 

delays in hearings, the lack o f  due consideration o f children’s wishes and feelings by some 

judges, the lack o f  specific training for judges dealing with fam ily law cases and the 

absence o f a child-friendly mechanism by which children can be heard directly by the 

courts were all cited as limiting factors. Some o f  these court-related factors resulted in 

some Guardians adopting a protective approach to children’s attendance at court, thereby 

further reducing children’s opportunities for direct participation.

...I think there is a protective element that would concern me about 

children actively attending court because I think it would be a more 

negative experience than a positive on. I  think that the guardian serves as 

a buffer and as a protector to the child. (Guardian 10)

It is notable that a num ber o f  these court-related barriers were also highlighted by the 

judges in the present study. The lack o f relevant training forjudges, the lack o f  experience 

o f  the judiciary in child care matters, the physical environm ent o f  the courts, the 

unavailability o f  a means o f directly hearing children without m aking them a full party to 

the case and delays in cases were all cited by judges as barriers to children’s fuller 

participation.
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Conclusion

This chapter set out to explore the G uardian’s influence on and added value for the court 

and for children. W hile there is limited evidence that the Guardians had a significant 

impact on the ultimate outcome o f cases in terms o f  the awarding o f  various care orders, 

their influence on other decisions appears to be significant and their contribution seen to 

bring added value to court cases. In considering the added value o f  the Guardians to the 

court, it is notable that a number o f  both judges and Guardians articulated these in terms o f 

their instrumental value to the court’s decision making, including acting as a check on the 

HSE, providing additional information and, in some instances, acting as an easy ‘opt-out’ 

for judges in difficult cases. The Guardians’ and judges’ reports o f  the added value for 

children o f  having a Guardian centred on providing the child with a m echanism  and 

opportunity for having their views heard, providing an independent and child-focused 

advocate and contributing to the child’s personal growth. At least some o f  these 

advantages are reflected in the children’s views on what was most important about having a 

Guardian. Allowing them to have their say, being supported and being listened to were 

highly rated by the children, indicating a desire to be involved in decision m aking with 

adults, rather than getting what they wanted which was ranked considerably lower. Both 

the Guardians and the judges placed considerable emphasis on the child’s right to be heard, 

from a moral as well as a legal perspective, and often in the context o f national legislation 

and international agreements. Although the majority o f  the Guardians reported that the 

children attained a m id-ranking level o f  participation through their involvement, it is 

notable that high levels o f  participation were often equated with the child getting what they 

wanted. This suggests a more instrumental view o f participation than one based on rights 

and is divergent from the child’s views on what they value m ost about having a Guardian.

Having considered the views o f  the research participants on the Guardian ad litem  service 

from the appointment and role o f the Guardian, through the process o f  engagement, the 

reconciliation o f the child’s wishes and their best interest and the added-value the 

Guardians bring to the court and to children, the final chapter attempts to draw these 

findings together with the research literature to answer the final research question; what
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does this tell us about welfare and rights-based approaches to children in child care cases 

and perceptions o f  children’s agency?
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Chapter Nine

Discussion and Conclusions

A bird does not sing because it has an answer, it sings because it has a song.
Maya Angelou, Civil Rights Activist, Poet, Author, Actress.

Introduction

This study arose from a consideration of the growing acknowledgement o f children’s rights 

and agency generally, and in Ireland in particular. It sought to explore this in one particular 

context: children’s rights to be heard in child care proceedings before the Irish District 

Court. It aimed to explore a number o f questions in relation to children’s voices in child 

care proceedings, and used the medium of a specific service, i.e. the Guardians ad litem, a 

service provided by the children’s charity, Bamardos. The research focused on areas in 

which there is little research in Ireland. The first two research questions were concerned 

with the processes through which children are afforded this opportunity for representation, 

beginning with factors that influence the appointment of a Guardian, consideration o f the 

role they are perceived to perform, and the manner in which this role is then carried out. 

The third question looked at the weight attached by Guardians and the court to children’s 

expressed wishes and feelings in decisions about their best interest and the reconciliation of 

these. The fourth research question was concerned with the influence and added-value the 

Guardian brings to the courts and to children’s experience o f child care proceedings. The 

final research question, to be discussed in this concluding chapter, considers what these 

processes and interpretations of children's views reveal about the intersection o f welfare 

and rights-based approaches to children in child care cases and perceptions of, and attitudes 

towards, children as active agents in their own lives.

This final chapter attempts to make sense of the findings o f the current research in terms o f 

this last question. It begins by revisiting the conceptual framework that informed the study 

and the methodology employed. It then examines a number o f complexities associated 

with hearing the voice o f the child and considering their wishes, before reflecting on what
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the research tells us about the social construction o f the voice o f the child. The chapter 

then moves to consider the role of the Guardian ad litem in building the child’s capacity to 

fomiulate and express a view and their potential influence on the wishes and feelings 

expressed by the child, as well as the influence and added value o f the Guardian in child 

care proceedings. Finally, the chapter presents a synthesis o f the findings and concluding 

comments. Through this, it brings together and builds on the foregoing chapters and aims 

to contribute to a greater understanding o f an under-researched area in Ireland, namely the 

process o f hearing and the construction of children’s voices in child care proceedings 

through the Guardian ad litem.

Back to the Beginning: The Conceptual Framework and Methodology 
Revisited

The study sought to situate this examination o f children’s participation in child care 

proceedings through the Guardian ad litem service within both a child rights and social 

constructionist framework. These two theoretical frames place the child as a holder of 

individual rights and as an active agent in the construction of their own lives centre stage 

(Freeman, 1998). However, despite having much common ground, there has been a lack o f 

dialogue between the two spheres (Freeman, 1998; Alanen, 2010). The present study aims 

to address this gap by integrating a child rights and a social constructionist perspective in 

the analysis o f children’s right to have their voice heard injudicial matters that affect them. 

The study also sought to explore how developmental psychology and social-cultural theory 

o f children’s development interplayed with constructions of children and the 

implementation o f their rights.

Within the sociology o f childhood, the right to be heard has received some attention, with a 

number o f studies focusing on this aspect of children’s lives (James el al., 2004, McNamee, 

2003; Thomas, 2000; Morrow, 1999; Thomas and O ’Kane, 1998a). This is unsurprising 

given the emphasis within the sociology of childhood on the recognition o f the child’s 

autonomy and agency. From this social constructionist perspective Morrow (1999) argues 

that the extent to which children are heard is also a socio-cultural construction that is 

influenced by the characteristics o f each individual child.
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In considering the child’s right to be heard, however, the paramountcy principle, that all 

decisions made in respect o f the child will seek to achieve their best interest, cannot be 

avoided. In addition, those who are charged specifically with giving voice to the child’s 

wishes and feelings and those required to give due consideration to these, that is. Guardians 

and judges, are also obligated to provide recommendations and make decisions regarding 

their best interest. The right o f a child to have their best interest upheld and what is 

determined to be in the best interest o f  any particular child will also be socially constructed 

and derived almost exclusively from adult perspectives (Mayall, 2000).

The methodology employed to investigate the research questions outlined above used 

qualitative methods and a case study approach. These were considered to be particularly 

suited to the conceptual framework, the questions posed and the existing dearth o f  research 

on the Guardians in Ireland. The focus o f  this study on the construction and interpretation 

o f  hearing the voice o f the child by children, judges and Guardians required an in-depth 

exam ination o f  the meaning attributed by these actors to various aspects o f  processes 

involved and the factors that influenced them. This concern with meaning and process, 

according to Burr (2003), makes qualitative methods particularly suitable for research 

within a social constructionist perspective. A case study approach was adopted as this 

further allowed for the detailed study o f  the role o f  the Guardian, the process o f hearing the 

child and the perceived outcomes o f  this. The investigation o f such issues, Robson (1998) 

argues, lend themselves to a case study approach. The triangulation o f  data from different 

sources (children. Guardians, judges and Guardian reports) and data collection (in-depth 

interviews and documentary analysis) was used to strengthen the basis o f the case study.

This methodology resulted in the collection and analysis o f  a significant level o f  data on 

which this study is based. It allowed for the thick descriptions that are content and context 

rich that underpin the analysis presented. However, the m ethodology was not without its 

limitations. In particular, the small sample o f  children and judges achieved mean that no 

great claims in relation to the generalisability o f the findings in relation to these can be 

made. The small number o f  children for whom Guardian reports could be accessed and the
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fact that these were authored by only four individual Guardians reduced their added value 

to the study. Nonetheless, given the dearth o f  research in Ireland on children’s participation 

involving children in care and District Court judges, the study provides a valuable insight 

into the experiences and perceptions o f  these actors. In addition, while the number o f 

Guardian reports was limited, to the researchers knowledge this is the first instance in 

which these have been accessed for research purposes. Therefore their inclusion adds to 

our knowledge base on how children’s wishes, feelings and best interests are presented to 

the court.

Reflections on the Research Process

Grover (2004; 81), in addressing the issue o f  giving power and voice to children in 

research, opens with the following statement; ‘In social science as in the natural sciences it 

is never possible to com pletely escape one’s interpretive fram ework as a researcher’. 

Throughout this study the researcher was aware o f  the need to reflect on and consider her 

own interpretive framework, which was informed by a comm itm ent to children’s rights and 

a social constructionist view o f childhood and children that see them as active and expert 

participants in their own life. In addition, the researcher was aware that the lenses through 

which the research topic was identified and analysed, the selection o f  data collection 

methods and the interpretation o f  the data were also subject to influence by the researcher’s 

socio-economic position as a middle-class, educated professional, their experience as a 

parent, individual parenting style and personal experiences.

The research process and findings challenged a num ber o f the beliefs and practices o f the 

researcher. Primarily, the researcher was confronted by the dilemma o f  having to consider 

their own research practices in the light o f  the research findings. This, in the first instance, 

concerned the issue o f  the identification o f  children for inclusion in the research by virtue 

o f their age, with a lower age limit o f  seven years imposed by the researcher. This lower 

age limit was imposed not because o f  a belief that young children are not capable o f  

expressing a view. Rather it was employed due to the lack o f time and resources available 

to allow the researcher to undertake interviews with younger children and to acquire the 

skills necessary to understanding and interpreting their views. The research findings and
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conclusions presented below challenge the use o f arbitrary age limits in the affording 

particularly younger children the opportunity to be heard and the influence o f adults’ 

preferences and capabilities on this. However, in the context o f the current study recourse 

to measures to address this were unavailable.

Primarily due to these recognised limitations, the research process excluded younger 

children. This is contrary to the position adopted by the UNCRC that children, however 

young, have the right to be heard and to have their wishes considered. Further, the 

researcher’s concerns regarding the time and resources required to involve young children 

and to acquire the skills to interpret the meaning o f young children’s views were initially 

informed by developmental theory. Developmental theory questions the ability of young 

children to understand the research process, make sense of their experiences and to 

articulate these in a manner in that adults can understand. This is related to views o f the 

capacity o f children, a theme that has emerged strongly in the present study. The 

researcher in this case did not, and does not, question the capacity of younger children to 

both hold and express wishes, feelings and views. What was at question, however, was the 

researcher’s ability to accurately ascertain and analyse the views expressed by such 

children. Nonetheless, it is acknowledged that this might leave the researcher open to a 

criticism of applying arbitrary age categories to the inclusion or exclusion of children in 

participatory processes, a criticism that has been made o f others in the current study. 

Having undertaken the work presented here, the inclusion o f younger children in any ftiture 

research undertaken by the researcher would need to be revisited.

Nonetheless, one role o f researchers is to challenge such assumptions about capacity, 

particularly among those who have the power to detemiine the inclusion or exclusion of 

children from research and other processes. From a pragmatic standpoint, the children’s 

legal status of ‘in care’ introduced a wide range o f gatekeepers including parents, carers, 

social workers, welfare professionals and the judiciary (Duerr Berrick et al ,  2000). 

Progressing through these gatekeepers was not a matter in which the researcher had any 

significant choice.
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Powell and Smith (2009) argue that children in the care o f the state are further restricted 

from participation because o f their perceived vulnerability and the reluctance o f welfare 

service to open their services to ftirther scrutiny at a time where media and political interest 

in such services have been heightened. Further, they highlight that decisions about 

children’s participation in research are frequently made by adults without children ever 

being aware o f the possibility o f such participation. Such an approach is a denial o f 

children’s right to be heard through research that may influence services upon which they 

depend.

Thomas and O ’Kane (1998b) adopted an approach in their study o f looked after children 

that allowed children to be informed of the study first and to discuss their participation with 

gatekeepers on the basis of mformation, rather than seeking the consent o f the gatekeepers 

first. In the context o f the current study, such an approach would have been difficult to 

implement due to the legal status o f the children and the protectionist stance adopted by the 

principal gatekeepers involved. However, closer involvement in the process of selecting 

children into and out o f the study might have allowed the researcher to challenge the 

assumptions o f the various gatekeepers of the potential harm to children o f being involved 

in the research and opened the possibility o f participation to additional children. The testing 

of such an approach, while not feasible in the current study, would not only add to our 

knowledge o f the gatekeeping process but also potentially increase participation 

opportunities for children.

Hearing the Voice o f the Child: A Complex Undertaking

If we accept that children, their rights and the implementation o f these are in themselves 

socially constructed and interpreted (Stammers, 1999; Gregg, 2012), the broad question 

underpinning this study can be articulated as follows: how has the child’s right to be heard 

in child care proceedings been interpreted and implemented in the District Court in 

Ireland? To explore this the processes through which the child is afforded the opportunity 

to be heard, the perceived role o f those charged with giving voice to the child’s wishes and 

feelings, and the processes by which these are ascertained are considered here. Attention to 

these processes and role definition is important as they are the means through which the
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approach to the child’s right to be heard can be examined. So what do these tell us about 

the construction of children’s right to be heard in child care proceedings in Ireland?

Debates and much provision regarding hearing the voice o f the child are located within a 

growing recognition o f the rights o f the child and the active role that children play in 

shaping their own lives and the environments and structures with which they interact 

(Mayall, 2000). Despite this growing recognition, and much rhetoric in relation to the 

voice o f the child, Cantwell and Scott (1995) and McNamee el al. (2003) argue that 

ascertaining the wishes and feelings of children in contested court proceedings is no simple 

matter. In the context of providing for children’s physical and psychological protection, 

the question of balance with their right to be heard is particularly complex (Hart, 1997). 

This is in no small part due to what Scott and Cantwell (1995) describe as a process that 

involves social work, legal professionals and family members in judicial proceedings and 

an environment that is characterised by hurt and hostility with the formal goal of 

establishing the child’s best interest. The findings presented in Chapters Five to Eight 

above present a multi-layered procedure by which the child’s views are considered in this 

context. What follows considers this complex o f roles, procedures and rights from the 

position of asking who these serve and what they mean for our perspectives on children 

and their views.

Selective Participation: The Appointment o f  the Guardian ad Litem

The numbers of children coming into the care of the State has increased significantly in 

recent years, rising from 4,984 in 2003 to 6,331 in 2012, an increase o f 27% (Department 

of Health, 2014). While many o f these children are in voluntary care with the consent of 

their parents, many others are subject to various care orders made by the courts. The 

involuntary removal o f a child from their family is potentially one of the most significant 

decisions that can be made for any child (Pitchal, 2008) and one that is likely to have an 

impact on the remainder of their lives (Schofield and Thobum, 1996).

The right to be heard in administrative and judicial matters that affect them is a right that 

the UNCRC endows on all children capable of forming a view. As one o f the General
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Principles o f the UNCRC, it is considered that fiirther rights cannot be achieved if the 

provisions o f Article 12 (in addition to Articles 2, 3 and 6) cannot be fully implemented 

(Vuckovic Sahovic et a l ,  2012). In the current study, a recurring theme has been the lack 

of consistency in relation to a number o f the processes employed in both the provision of 

opportunities to children to have their wishes and feelings heard and in the manner in 

which these are ascertained and reported.

In the first instance, the various appointment rates o f Guardians by the judges indicate that 

this is a right that is afforded to various children according to a seemingly arbitrary set o f 

criteria. Despite the significance of child care decisions for children, not every child in 

care under a care order is afforded the right to express their wishes in the context of such 

decisions. In the absence o f concrete data on the rate of appointment o f Guardians ad /item 

it is difficult to report accurately on the proportion o f children that this opportunity is 

afforded to. Recent figures appear to suggest that this resides at approximately 50% 

nationally, but varies across courts from 18% to 82%.'"' The right to be heard, therefore, 

represents a right that is constructed as having greater importance by some judges than 

others, and for some children than others. Almost a decade and a half after writing. 

Shannon’s (2000: 134) conclusion that ‘At best, children’s right to representation in court 

applications directly affecting him or her is discretionary’ continues to hold true.

While a small number o f judges interv iewed for the current study advised that they would 

appoint a Guardian in the majority of child care proceedings, and also to children o f any 

age, a number o f judges also commented that they would limit such appointments to 

complex cases. The Guardians interviewed identified that their appointment in complex 

cases was a common practice, thereby indicating that this focus on such cases extends 

beyond the members o f judiciary who took part in this study. This suggests that it is where 

the judiciary cannot find a clear solution or way forward in a case that Guardians are most 

frequently appointed. Although Bourton and McCausland (2001) argue that the Guardian 

serves as both a service to the courts and as a service to children, this predominant use of 

the Guardians in complex cases by some judges suggests that the service provided by the

Data supplied b y  the C hild L aw  Reporting Project, .luly 20 1 4 .
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Guardians to the court ranks above consideration o f  the implementation o f  the right o f  the 

child. This reflects what Liebel and Saadi (2012b) refer to as utilitarian or instrumental 

participation. This occurs when participation is undertaken to improve the effectiveness o f 

an intervention and is seen as relevant only when it is useful to those initiating it.

Further, by focussing on the appointment o f Guardians to complex cases, the issue arises o f 

the right o f children in non-complex cases to be heard. M urray and Hallett (2000) argue 

that children who are in contact with welfare services are afforded greater participation 

opportunities than children who are not. This argument can be extended here to the 

exclusion o f children from such opportunities where their cases are judged by the District 

Courts to be clear and straightforward.

However, there is some resistance to this selective and instrumental participation among 

the judiciary with Gibbons, J (2007) arguing for the appointment o f a Guardian in all child 

care proceeding. This, he contends, would ensure compliance with the UNCRC and that 

due consideration would be given to the child’s wishes as required under the Child Care 

Act 1991. Further, the judge argues that:

M any would disagree with this proposition on the basis that it is not 

necessary in every case, that it would not be a good use o f  resources and that 

it might delay proceedings unnecessarily. I do not see these argum ents 

having any real validity. In many cases, the GAL would not have much 

input, the issues would be clear thus the G A L’s role would simply be to 

ensure that not only is justice done in this context but being seen to be done 

and m ore importantly, the child, the subject matter o f  the process would have 

a voice. (Gibbons, 2007; 187)

This position is more closely reflective o f Archard and Skivenes’ (2009) view that 

children’s participation is a right that adults are obliged to uphold, irrespective o f  its 

utilitarian value. Adopting the learned judge’s position would allow for a m ore inclusive 

approach to hearing children’s wishes and feelings and afford compliance with the UNCRC
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in the context o f  child care proceedings at least. In addition, it would place children on a 

more equal footing with adults in all legal proceedings, whereby they have the right to be 

heard but the ultimate decision remains with the court, having considered the balance o f 

evidence. Such an approach would extend this right to all children in care proceedings and 

prevent the unequal allocation o f  opportunities to be heard that currently exist. Such an 

approach would also contribute to meeting o f  Lansdow n’s (1995: 37) first comm itm ent to 

genuine participation on the part o f  children, that is, that ‘...i t  m ust be accepted that 

participation is a right and not a charitable gift on the part o f  sympathetic adults.’

It is useftil here to also consider Lansdown’s (1995; 37) second requirement for securing 

the meaningfiil achievem ent o f  any right for children, that is, ‘...i t  must be recognised that, 

for a right to be m eaningful, there m ust be properly recognised procedures for ensuring its 

implem entation w ith clear means o f  redress which can be pursued when the right is 

breached’. Further, Vuckovic Sahovic et al. (2012) identify preparation and the duty to 

inform as the first stage in the process o f  hearing the voice o f  the child. During this stage 

the authors argue that the child must be informed o f their right to be heard in ongoing 

procedures by the person responsible for the ultimate decision, informed o f  the process that 

being heard will entail and the consequences o f  having their views heard or not. Children 

m ust also be informed o f  their right to refuse to express their views. Vuckovic Sahovic et 

al. (2012) conclude that it is only through such preparation measures that the child can be 

m ade aware o f  the possibility o f  influencing the decision in question.

None o f  the children in the current study were aware o f the provision for hearing their 

wishes and feelings prior to a Guardian ad litem  being appointed to their case. This is 

essentially a breach o f  Article 12.1 o f  the UNCRC, under which the child must be made 

aware o f  this right. M urray and Hallett (2000) argue that, ideally, self-referral is necessary 

if  a fully participative experience is to be achieved, while Hart (1992) identifies the 

principle o f choice as essential to genuine participation. How can children seek to 

participate through a Guardian if  they are not fully informed o f the potential o f  having one 

appointed to them?
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Children in Ireland have no legal means by which to directly request the appointm ent o f a 

Guardian by the court. W ithout knowledge o f this possibility, avenues through which they 

could indirectly request such an appointment, such as through their social worker, remain 

closed to them. As indicated by a number o f Guardians in the present study the child’s 

only exercise o f  power over this process is to choose whether or not to engage with the 

Guardian appointed to them. In addition, the choice o f a particular Guardian in any 

individual case is negotiated between the judiciary and the Guardian ad  litem  service and a 

change o f  Guardian was reported to occur only at the instigation o f  the Guardian 

themselves. The child has no route by which to request a different Guardian or to appeal 

against the recommendations made by the Guardian in their best interest. From a rights 

perspective as espoused by Lansdown (1995) and Vuckovic Sahovic et al. (2012) this 

leaves much to be desired.

All Things to All People: The Varying Role o f the Guardian ad Litem

Fraser (1976, cited in Heartz, 1993) described the role o f the Guardian ad litem  as 

investigator, advocate, counsel and guardian. While counsel in the legal sense is beyond 

the remit o f Irish Guardians, Fraser’s ftjrther description o f the role of the Guardian as 

doing everything within their power to ensure that the decisions made by the court are in 

the best interest o f  the child, provides an insight into both the potential breadth and lack o f  

specificity that may attend to the role (Heartz, 1993).

The most recent statement o f  the role o f  the Guardian as set out in the Children Acts 

Advisory Board Guidance document is to ‘independently establish the wishes, feelings and 

interests o f  the child and present them to the court with recom m endations.’ (Children Acts 

Advisory Board, 2009: 3) Beyond ascertaining the wishes and feelings o f  the child and 

m aking recom mendations in their best interest, the Guidance places considerable emphasis 

on the investigative role o f  the Guardian, stating that the circumstances o f the child must be 

fully examined, the appropriateness o f  HSE interventions and care plans assessed and all 

relevant parties interv iewed.

However, the interpretation o f  the role by both the Guardians and the judges in this study
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can be seen to extend beyond the boundaries set by this Guidance. Additional roles cited 

by the Guardians interviewed include those o f negotiator o f services for both children and 

parents, mediator between the HSE and parents, and as ‘compensating’ for poor social 

work practice in an over-burdened system. Occasionally, the Guardians were seen to 

extend their role to a quasi-social work role at least. Beyond representing the child’s 

wishes, feelings and best interest to the court, some judges were unclear what the specific 

role o f the Guardian is, with some struggling to find a definition o f their role that they are 

comfortable with or only being able to define this in terms o f what the Guardian is not.

While such variation in the judges interpretation o f the role o f the Guardian and its 

potential impact on their appointment of Guardians is o f concern, perhaps more worrying is 

the possibility that many District Court judges who regularly hear child care cases are 

unaware or unclear as to the role o f a provision that was enacted more than 20 years ago. 

Heartz (1993) argues that such lack of clarity in respect o f the Guardian’s role leads to 

confusion and blurring o f roles, can result in conflict among professionals involved in child 

care proceedings, and ultimately leads to poorer representation o f children, thereby 

weakening the basic rationale for the Guardian. It is for such reasons that clarity in respect 

of the Guardian’s role is necessary. However, the current research illustrates that not all o f 

the roles assumed or ascribed to the Guardians were evident from the brief but widely 

recognised role o f ascertaining the views o f the child and representing their best interest.

The Guardians interviewed here identified a number o f roles in respect o f children beyond 

ascertaining and reporting their wishes and feelings and making recommendations about 

their best interest. A number o f these roles indicate the adoption o f a protective stance in 

relation to providing a ‘buffer’ between children and parents and children and the court. 

Protection from the court, in particular, reverts to the argument that participation in legal 

proceedings is harmful to children, particularly where this could bring them into conflict 

with their parents (Cantwell and Scott, 1995), a position that is not borne out by research 

on children’s views on such participation (Timms and Thobum, 2003; Shemmings, 1997; 

Schofield and Thobum, 1996).
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Guardians also referred to their role in relieving the child o f  the responsibility or burden o f 

decision making. The right o f  the child to be heard in matters that affect them does not, nor 

was it intended under the UNCRC, to ‘burden’ the child with determinative or decision 

m aking responsibility (Vuckovic Sahovic et al., 2012). Instead, Article 12 o f  the UNCRC 

recognises that children should have the opportunity to articulate their interest in matters 

that affect them (W yness, 2012) and to contribute to the determ ination o f  their own best 

interest (Schofield and Thobum , 1996). In the legal context, decision m aking resides with 

the court (James and James, 1999) and, therefore, the question o f  children, or indeed 

Guardians, assuming such responsibility does not arise. W hat exactly, then, are the 

Guardians protecting children from?

Reflecting findings elsewhere (Ruegger, 2001b, 2001c; Thomas, 2000; Schofield and 

Thobum , 1996) children in the current study neither expected nor wanted to be the ultimate 

decision-maker. All o f the children were very clear that this was a role that was ascribed to 

the judge. Neither did having their wishes as determinative arise among the factors they 

found most valuable about having a Guardian, as having a Guardian to get them what they 

wanted ranked below being listened to and having a say in decisions about their lives. 

Most were happy that, although not rating themselves as among the most influential people 

in the decisions that were made about their care, their involvement through the Guardian 

was sufficient. This, coupled with the views o f a number o f  the children that adults should 

make these decisions and make good decisions for them, supports M ayall’s (2000) findings 

that children accept a subordinate position in relation to adults who children viewed as 

having more experience and knowledge.

From a social constructionist perspective, this focus on protecting the child from decision 

m aking where no risk may exist can be seen to reflect the dom inance o f  the adult and 

welfare-based agenda. Critically, it can be seen to further reduce the voice o f  the child. 

Excluding them from decision making arenas and the ‘burden’ o f  decision m aking results 

in adults retaining the power to determine what is in the ch ild ’s best interest while allowing 

only for the expression o f  the adult-mediated wishes o f the child (James ef al., 2003). The 

findings in the present study relating to the need to ‘protect’ children from decision making
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illustrate a clear example o f  what Roche (1995: 288) terms ‘the elasticity o f  the welfare 

principle’, coupled with what Vis et at. (2012) found to be an overly protective stance 

taken by welfare professionals due to their assessment o f child care only in terms o f  risks 

and dangers.

The Process o f  Ascertaining the Child's Wishes and Feelings

The lack o f  a clearly defined role, powers, duties and functions o f  the Guardian have been 

raised in Ireland by a num ber o f  commentators, including the State appointed Special 

Rapporteur on Child Protection. In his first report to government, the Rapporteur 

recom m ended that the role, duties and functions o f  the Guardian be set down in legislation 

and statutory guidance, one purpose o f which would be to ensure the uniform  conduct o f  

their ftinctions (Shannon, 2007). Later, the Rapporteur recom mended that the Children 

Acts Advisory Board Guidance document be placed on a statutory footing (Shannon, 

2009). W hilst undoubtedly seeking to progress the position o f children’s right to 

participation through seeking to place clear parameters on the activities o f  the Guardians, 

following such recom m endations does not ensure that the process and procedures followed 

by the Guardians adequately or appropriately capture or report the child’s wishes and 

feelings to the courts. In this regard, the day-to-day practice o f  the Guardians is o f central 

concern.

As W yness (2012) asserts, children’s effective participation relies upon engagement with 

adults. This is particularly the case in formal processes such as legal proceedings where 

there is a need for comm itted aduhs to make a concentrated effort to bring children’s 

participation about (Schofield and Thobum , 1996). To acknowledge children’s autonom y 

and their right to participate need not, as Roche (1995) has noted, deny the fact that they 

need adult support to do so. Indeed children them selves are aware o f  and prioritise their 

interdependence with adults, rather than ‘lonely autonom y’ (M ayall, 2000; 256). W hat is 

o f  concern is the nature and quality o f  this support and the agenda it serves. In relation to 

the Guardians, it is essential that the supports they provide to children, as well as the duties 

they undertake in respect o f  meeting with parents, liaising with social workers and file 

review, are all undertaken from a child-focussed perspective (M unro and Forrester, 1995).
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What emerges from the current study is that the processes employed by the Guardians to 

ascertain the wishes and feelings o f  the child are indeed child-focussed insofar as they are 

tailored to the informally assessed capacity o f  the child and their interests. However, also 

evident is an adult agenda that informs the specific elem ents o f  this process chosen by 

individual Guardians and the m anner in which they are implemented.

Numerous factors have been identified as promoting children’s participation including 

appropriate communication methods, the provision o f adequate and ongoing information, 

the support o f  a trusted adult, sufficient time, the exploration o f  various options and the use 

o f appropriate settings (see Block et al., 2010; Cooper et a l ,  2010; Lansdown, 2005b; 

Timms and Thobum, 2003; M cNeish et al., 2000; Schofield and Thobum , 1996). The 

provision o f  these is dependent on adults, in this instance the Guardians. W hile many o f 

these elements o f  effective participation were evident in the practice o f the Guardians in the 

present study, the m anner in which they were provided was not unproblematic.

Lansdown (2005) argues that adult-initiated processes can become more participatory if  

children are allowed some control over how the process is undertaken. M any o f the 

Guardians in the present study report attempting to build a participatory element into their 

engagement with children, such as giving them choices o f  where and when to meet or o f 

undertaking particular activities. However, the study also showed that this approach was 

inconsistent and dependent on either the preferences or the specific skills o f  the Guardian. 

For example, some Guardians reported taking children out o f  their current residence for 

meetings, others saw this as creating negative expectations in the child; some favour 

drawing and art work, others shy away from this due to their own lack o f  artistic and 

interpretive skill. This selection o f methods, based on the personal preferences o f the 

Guardian, reflects the findings o f  M antle et al. (2006) regarding the various treatm ent o f 

children o f  different ages by CAFCASS court reporters, although no conclusions are drawn 

by the authors about the significance o f this. Here, it appears that, in some instances at 

least, the process o f engagement itself is child-focussed but designed in terms o f  both the 

preferences and the specific skills o f  the individual Guardian, rather than the abilities or 

choices o f  the child.
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This study has highlighted that a num ber o f  the processes involved in ascertaining the 

wishes and feelings o f  the child diminish the agency and the abilities o f the children 

involved, w ith choices made for them without the child being aware that such choices were 

there to be made. One clear example o f  this is the child’s ability to access the court directly 

through a m eeting with the judge. Frequently this possibility was not discussed with 

children as Guardians reported that they decided whether such a meeting was in the child’s 

best interest on the basis o f their assessment o f the child and o f  the judge hearing the case. 

The variability o f  ju d g es’ preferences and practices was also evident, with some welcoming 

meetings with children, others doing so only reluctantly and some not at all.

Hart (1992) argues that children’s involvement in the design o f  the relevant processes is an 

essential element o f  genuine participation, while tokenism is characterised by a number o f 

elements including a lack o f children’s self-selection into the process, and little influence 

over the subject m atter discussed or the means by which they communicate. The present 

study dem onstrates that while children have some influence over the m anner in which they 

engage with Guardians and the court, much remains at the discretion o f  both the Guardians 

and the judges. Further, when taken together with children’s lack o f involvement in the 

appointment and selection o f  a Guardian, this aspect o f  the Guardian process displays a 

num ber o f  elements o f tokenism. There is no self-referral into the process by children, the 

subject m atters to be discussed are predeterm ined by the Guardians and the judges in the 

context o f  their child protection concerns and children have little control over the m anner in 

which they engage. Shier (2001) argues that active participation requires involvement at 

the point o f decision making. According to Shier’s model, the restricted access by children 

to the courts in particular places the level o f  participation achieved through the Guardian at 

that o f  consultation. W hile accepted as a valid form  o f  participation (Shier, 2001; Hart, 

1982), such consultation remains relatively low on participation spectrums.

Findings in the current research show that not only are children denied direct access to the 

courts through their lack o f party status, but they are often denied the choice o f  informally 

accessing the ultimate decision-m akers as this option and opportunity was not presented to
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them on the basis o f  the Guardians’ assessments o f what was appropriate and the personal 

preferences o f some judges. Ludbrook (1999) argues many children may welcome the 

opportunity to meet informally with the judges and that this would increase their voice in 

decision making. W hile the m ajority o f the children interv iewed in the present study did 

not express a wish to either attend proceedings or visit the court, most were not aware that 

this was an option that was open to them. Providing children with the opportunity to  meet 

with and speak to the judge would, James and James (1999) argue, provide for fewer 

restrictions o f  children’s agency than are imposed through the reliance on aduh 

interpretations and presentations o f  children’s wishes. This is an area o f the Guardians’ and 

specifically judges’ work that would benefit from increased guidance (Shannon, 2013).

W yness (2012) contends that adults are sometimes better placed to represent children’s 

interests than children themselves and that the search for the ‘authentic’ voice o f the child 

is fruitless. Further, citing Wall (2008), W yness argues for a reconceptualising o f 

children’s participation as an intergenerational process in which adults and children have a 

reciprocal responsibility to each other. W yness (2012; 436) argues that this allows for the 

children’s participation to develop as ‘a social or collective category, which becomes a 

characteristic o f the concept o f  childhood as adults become more responsive to children’s 

capacities as participants.’ According to this argument, higher levels o f participation by 

children are not characterised by less involvement by adults. Rather, the nature o f the 

engagem ent between adults and children changes to one in which children are considered 

active participants and where the focus is on dialogue that shapes and reshapes claims, 

principles and rights. From a rights perspective, Wall (2008) contends that children’s 

participation rights are not merely claims o f  individual freedoms, but are dependent on 

adults providing meaningfiil opportunities for participation that are free from negative 

influences such as discrimination, abuse o f  power and threat o f  violence.

The findings in the current study indicate that the Guardians subscribe to the provision o f  

such opportunities that are child-focussed if  not child-led, involve working at the pace o f  

the child, checking and rechecking the meaning o f the information provided by the child 

and being mindful o f  external, potentially manipulative influences on the child.
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Nonetheless, the extent to which children can challenge and contribute to the process 

through which their views are heard, and in particular their lack o f access to any means to 

challenge decisions that are made in their best interest by the Guardians and the courts, 

undermines the meaningfulness o f the opportunities provided by the Guardians. From the 

perspective o f reliance on and dialogue with adults, greater opportunities for children to 

participate in care proceedings and processes that are shaped and open to challenge by both 

adults and children would need to be put in place.

The Construction of the Voice of the Child

McNamee et al. (2005, 2003) and James et a i  (2003) provide a conceptual framework for 

considering the construction o f the child, childhood and children’s voices in family law 

proceedings. They argue that welfare practitioners charged with giving voice to the child 

in family law proceedings experience a number o f  tensions. These have been reported on 

more fiilly in Chapter Three above. In summary, these concern the use o f developmental 

age categories and the influence o f their own views on what comprises an ideal or good 

childhood when deciding how children’s wishes and feelings are reported to the court and 

the impact these factors have upon their judgements of what is m any individual child’s 

best wishes.

The Importance o f Age

Central to both the processes involved in hearing the voice o f the child and determining the 

weight to be attached to their wishes is the question o f  the child’s capacity. In determining 

capacity to hold an informed view and to have due consideration afforded to this, the age of 

the child is a central consideration for welfare professionals and the judiciary (Daly, 2009; 

Parkes, 2008b; McNamee el a i ,  2003; Mantle el al., 2001).

In Ireland, as in other jurisdictions, the law considers children to be of diminished capacity 

(Shannon, 2010) and there is a general assumption that the child is incompetent and lacking 

in capacity until the contrary is proven. More widely, the dominant view o f children’s 

capacity internationally is that it has to be proven to exist in the child (Alderson, 2008;
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Lansdown, 2005a). This is contrary to the position o f  the UN Committee on the Rights o f 

the Child (2009), which asserts that the child’s capacity is to be presum ed unless proven 

otherwise. In the context o f  the Guardian ad litem  process, the assessment o f  the child’s 

capacity to form a view is largely left to the Guardians and is done informally through their 

engagement with the child.

The findings o f  the current study uphold a number o f concerns raised by M cNamee et al. 

(2005, 2003) and James et al. (2004) in relation to such judgem ents o f  the child’s capacity. 

In particular, the use o f  broad age categories that largely coincide with traditional stages o f 

psychological development were found to be used in determining capacity and the weight 

attached to the child’s wishes and feelings. Both Guardians and judges interviewed 

repeatedly referred to the categorisation o f children by age and broad categories that 

pertain to infants, pre-school children, school aged children o f  between six or seven and 10 

or 12 years o f  age, and teenagers were common. Such categories were used as key 

reference points in their accounts o f the appointment o f Guardians, the methods o f  

engagement used, consideration o f  their views, the weight attached to these views and the 

determination o f  best interest. Reflecting the findings o f  Mantle et al. (2001) these age 

categories were implicitly and explicitly applied and were not inextricably associated with 

capacity, with exceptions provided by a num ber o f  Guardians in particular and an emphasis 

placed on addressing the individual child. This is reminiscent o f  James et a l.'s  (2004) 

findings in respect o f Children and Fam ily Reporters and C hildren’s Guardians in the 

England, whereby such professionals struggled to reconcile the age-based construction o f 

children with one in which the individual child’s competency to express their view s must 

be assessed. Nonetheless, in the present study age was repeatedly referred to by both 

Guardians and judges as one rationale for decisions made in children’s best interest and the 

weight attached to the child’s views.

The application o f  developmental age categories is likely to continue to contribute to the 

perpetuation o f  the situation reported on here where the wishes o f older children are more 

likely to be supported by Guardians and upheld by the court than those o f  younger children. 

This can be interpreted as recognition by the Guardians and judges o f  Article 5 o f  the
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UNCRC, that the child should be allowed increasing independence in the exercise o f their 

rights according to their evolving capacity. However, James et al. (2004), Mantle (2001) 

and Fortin (2009) argue that this is more to do with an older child’s capacity to act in 

contravention o f any orders made than a consideration o f their rights. Both positions were 

evident in the current study. Decisions in accordance with older children’s wishes were 

justified on two grounds; that they had greater capacity to understand their circumstances 

and expressed wishes that were more realistic and therefore coincided with what 

professionals considered being in their interest; or, as Thomas and O ’Kane (1998a) report, 

to avoid the collateral damage o f decisions that go against the child’s wishes and result in 

children taking action o f their own volition.

Recognising the child’s increasing capacity for independent action may also be considered 

as an acknowledgement o f the developing capacity for self-determination, whether or not 

this comes with the imprimatur of the court. From Eekelaar’s (1994a, 1994b) position of 

dynamic self-determinism, this should involve the gradual relinquishing o f control to 

children as their capacity increases and their family circumstances change. Further, this 

approach resides within Brennan’s (2002) concept o f limited normative authority, where 

the child is allowed to act as if  it were already autonomous in some respects. Both 

Eekelaar and Brennan argue that the approach they propose is unsuitable to child protection 

cases due to the risk o f physical or mental hann. Nonetheless agreeing to the wishes o f 

older children in particular can be seen to reside within these conceptualisations o f 

children’s self-determinism as they largely occur within partially controlled family 

environments, as Guardians report that these are subject to the ongoing monitoring o f 

social work departments and often to supervision orders. However, deciding on when a 

child is old enough or sufficiently mature to have their wishes upheld and in what 

particular circumstances is a difficulty that Guardians and judges continue to struggle with. 

Appropriate and adequate assessments o f competency are essential in this detemiination as 

an over-estimation o f capacity may result in children being placed in circumstances in 

which they cannot protect themselves, while an under-estimation will result in children 

feeling unfairly treated by decision-makers (Donnelly, 2010). This need for appropriate
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assessment o f capacity is one that should be heeded by both Guardians and judges, as the 

current research indicates that this is current done informally by the Guardians.

In challenging the traditional developmental psychology approach to weighing children’s 

wishes and feelings under the New Zealand Guardianship Act 1968, Smith et al. (2001) 

propose the removal o f the qualifications o f age and maturity. At best, they contend, this 

should be replaced with the term understanding and maturity, but favour the complete 

removal o f any such qualifications. Drawing on a socio-cultural approach to children’s 

development. Smith et al. (2001) argue that this would promote a greater awareness of 

children’s capacity whatever their age, develop an understanding-based rather than age- 

based approach by the judiciary to the consideration o f children’s wishes, and weaken the 

existing practice of treating the wishes of younger children lightly while giving greater 

credence to those o f  older children. The authors also recommend a change in language 

from wishes to views as this incorporates a perception o f children as inputting what they 

feel is important to decisions rather than having to make choices. Given the prevalence of 

developmental age categories in the weighing of children’s wishes among the Guardians 

and judges in the present study and the reported concerns about relieving children of 

decision making responsibilities, the adoption o f a similar approach may also reap benefits 

here.

The Normative Construction o f Childhood

The balancing o f broad age-based developmental categories with consideration o f the 

capacity o f individual children is just one o f the tensions to be negotiated by Guardians and 

judges in ascertaining and considering the wishes and feelings o f children. James et al. 

(2004) and McNamee et al. (2005, 2003) draw attention to the paradox welfare 

professionals such as Guardians experience when attempting to reconcile their image o f an 

‘ideal’ childhood with that of empowering children to have greater agency. In the 

aforementioned studies this ideal childhood is reported to be constructed by welfare 

professionals as a time of freedom from responsibility on the positive side, and more 

negatively as dependency on aduhs and a lack o f power. Similar descriptions o f  both the 

best and worst aspects o f  being a child were expressed by the Guardians in the present
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study. In addition, as in McNamee et al.’s (2003) study, many Guardians and some judges 

interviewed in the current study located their considerations o f the child’s best interest in 

the context o f their own parenting experience. According to James et al. (2004) the tension 

for welfare professionals akin to the Guardians arise from the fact that their view o f what is 

best for children -  freedom for responsibility, being appropriately cared for and carefree -  

is juxtaposed with their role o f giving voice to the wishes and feelings o f the child, thereby 

empowering children and attributing to them some level o f responsibility and control.

Many o f the Guardians and judges interviewed for the present study spoke o f children 

wanting to return home to abusive or neglectful parents, o f wanting parental access where 

this was not appropriate, or no access where the Guardian’s view was that loss o f contact 

with parents was detrimental. However, such wishes by children were primarily 

overridden in favour o f professional views o f what is in their best interest, which James et 

al. (2003) view as the silencing o f children’s voices and the denial o f their agency. This, 

James et al. (2003) claim, is rationalised within the context o f the over-arching application 

of the welfare principle, where the diminution o f the child’s voice is justified by adult 

decisions about what is in their best interest. From the current research a similar approach 

can be seen to have been adopted by the Guardians and judges here, with children’s wishes 

denied primarily on the grounds that they were not in their best interest. This approach, 

coupled with the use o f developmental age-based judgements o f the weight to be attached 

to children’s wishes, suggests an emphasis on the child’s lack o f agency, as suggested by 

Enright’s (2008) analysis o f Supreme Court decisions in family law cases. Enright asserts 

that the Supreme Court judges’ views of what ‘ought’ to be for children, which is 

influenced by tradition and m>4hs o f the natural order, features more heavily in decisions 

than what ‘is’ for any particular child. This appears to also hold for the judges o f the 

District Court. Herring (2005) claims that judges may have little to base their judgements 

o f best interest on other than their own or experts’ moral values, but struggle to detach their 

personal views from their professional decision making. The current research suggests 

that such values influence not only the judges but the Guardians as well.
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Presenting or Re-presenting: Reporting the Child's Wishes to the Court

A further area o f tension identified by McNamee et al. (2005, 2003) and James et al. 

(2004) relates to the reporting o f children’s wishes to the courts and how this reflects the 

views held o f children by reporters and the way in which the child is portrayed to the court. 

M cNamee ef al. (2005) argue that, having ascertained the wishes and feelings o f  the child, 

reporters then decide how much o f this is reported to the court and in what form. Practice 

in this regard reveals how children’s voices are heightened or diminished in the court arena 

(M cNamee et al. 2005; James et al., 2004).

From both the Guardians’ and judges’ perspectives in the current study, the Guardian’s 

report to the court is central to the role and function o f  the Guardian. M any o f  the 

Guardians reported presenting the child’s wishes verbatim in the language o f the child. 

However, from the analysis o f  the court reports accessed in the present study, practice in 

this regard appears to vary considerably. Verbatim quotes from the children were a feature 

o f  the reports for only one child. In a number o f instances the child’s wishes and feelings 

were relatively minor components o f  the reports and many lacked depth or detailed 

description o f  the child’s wishes and feelings. As McNamee et al. (2005) report, the child’s 

wishes and feelings were frequently reported in a manner that failed to convey the extent o f 

any o f the emotion, positive or negative, that the child might be feeling about expressing a 

particular view. The reports analysed here can be seen to be written in a language that 

professionals and the court understand rather than in a way that fully represents the child’s 

reality in terms o f their understanding, experience, wishes and feelings. Therefore we 

come to know ‘partial aspects’ o f  the child’s life (Holland, 2001; 337). M oreover, the 

Guardians here reported selecting how much of what the child said was included in the 

report, or how much o f  what the report contains is attributed to the child, prim arily for 

reasons o f protecting the child from their parents who would also see the report. In this 

way, it can be considered that rather than presenting the child’s wishes and feelings to the 

court the Guardians re-present them in a manner that reflects the needs o f the court and the 

perceived need o f the child for protection from the potential impact o f their own views. As 

McNamee et al. (2005) conclude, reporting in this manner frirther reduces the voice o f  the 

child and does nothing to promote the concept o f the child as a social actor.
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The Entanglem ent o f Capacity Building and the Exercise o f Influence

Socio-cultural theory provides a useful framework within which to locate the Guardian’s 

role in ascertaining the wishes and feelings of the child. From this perspective, a key task 

for the Guardian is to support and assist children, where necessary, to formulate and 

articulate their wishes and feelings (Taylor et a i ,  2007, 2000). For such a process to be 

successful, Guardians must come to the task o f hearing children with the expectation that 

they have something to say, to understand them, to assist, support and guide them. By 

providing scaffolding in this way the capacity o f the child can be developed and children 

can be supported to move from their current level of capacity to the Zone of Proximal 

Development (Smith, 2002).

The engagement and relationship between the Guardians and the children reported by 

participants in this study suggest that many o f the elements o f scaffolding as described in 

the literature are present (see Fitzgerald et al., 2010; Morss, 2002; Taylor et al., 2000). 

Children reported trusting their Guardian and believing that they were ‘there for them’, 

while Guardians report spending considerable time building a relationship o f trust with 

children, adapting their working methods to suit the individual child, ensuring that they 

understand what the child has told them from the child’s perspective, and exploring various 

options with them. From such accounts Guardians can be seen to meet the child at their 

current level o f developmental capacity and, through relationship building and teasing out 

of various options and the consequences o f them, to bring the child to a more 

comprehensive level o f understanding. Further, the emphasis placed by the Guardians on 

securing a clear understanding of all aspects of the child’s case through detailed file 

review, meeting with parents, family members and relevant professionals and attendance at 

child care reviews allows the Guardians to place the child’s expressed wishes and feelings 

in the broader family and social context that surrounds them.

Nonetheless, a number o f warning bells were sounded in this research concerning the 

extent to which this represents true scaffolding as promoted by socio-cultural theory. 

Smith (2002) posits that scaffolding should promote the child’s development without the 

imposition of the adult’s agenda. Both the UNCRC and accounts o f good practice in
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participation with children (McNeish and Newman, 2002) emphasise the necessity for 

children to be able to express their views freely, including being free from the influence of 

others. Identifying the influence o f others and ascertaining the ‘true’ wishes and feelings 

o f the child was identified by the judges in the present study as one o f the key contributions 

o f the Guardian and was identified by the Guardians as an important aspect o f their work 

with children. In this context Guardians and judges were primarily concerned with the 

schooling o f children’s opinions by parents or carers. The influence o f  the Guardian on the 

child’s views was not raised as a concern.

However, both Guardians and judges referred to the closeness o f the relationship that can 

be built up between Guardians and children, to the fact that the relationship often extends 

over lengthy periods of time, that the Guardian is a figure o f trust in the child’s life and that 

children sometimes become attached to their Guardian. From this perspective the potential 

o f the Guardian to influence the child’s views becomes apparent. Guardians report that 

children’s views fi'equently changed due to the increased maturity and more realistic 

expectations they achieved through the process of engagement. Given these frequent 

changes in the child’s wishes and feelings and the attribution o f them, at least in part, to the 

maturation o f the child through the Guardian ad litem process, it would appear that the 

children’s views and the Guardians recommendations may begin to merge in many cases. 

This may be reflected in the reported high level of agreement between the children’s 

wishes and the Guardians recommendations in their best interest. However, whether this 

arises from jointly constructed knowledge as socio-cultural theories would suggest (Taylor 

et a i ,  2007; Smith 2002), or due to the imposition o f the adult welfare agenda as offered by 

social constructionism (McNamee et a/., 2003), remains unclear.

A third possibility is worth considering here: that this greater agreement arises from a 

combination o f both supporting the development o f the child’s capacity to understand their 

situation and formulate informed wishes, and the discussion o f welfare concems identified 

by the Guardian and other professionals with the child. Such an approach is more akin to 

that proposed by Wyness (2012) and Graham and Fitzgerald (2010) where the focus is on 

dialogue and where knowledge is shaped and reshaped through the relationship between
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adults and children. Guardians in the current study often referred not only to helping 

children to become better informed and to better understand and articulate their own 

wishes, but also to challenging these in the context o f  welfare concerns. This was reported 

as a method o f facilitating children to think through the implications o f attaining their 

desired outcomes or to consider options that may achieve the child’s ultimate wishes in a 

safer, more protected way. Adopting such an approach allows for the emergence o f a more 

reciprocal relationship, with the child developing a new and better understanding of their 

wishes informed by welfare concerns, and the Guardian developing a better understanding 

o f the both the child’s wishes and the how their best interest might be influenced by this. In 

this configuration. Herring’s (2005) integration o f a rights-based and welfare-based 

approach, which recognises both the child’s right to be heard and to be protected, becomes 

possible.

This approach is evident to at least some degree in the reconciliation o f children’s wishes 

and feelings and the Guardian’s recommendations and court decisions. Here, Guardians 

frequently talked o f trying to go at least some way to recognise the wishes o f the child and 

to do so as far as is possible through means that also protected their interests. Such 

reconciliation is seen not only to indicate to the child that they had been listened to and had 

some influence, but was often done in the context o f achieving their best interest in the 

longer term through sustained contact with biological families and more stable care 

placements. Such an approach can, of course, only be successful if the exchange of 

knowledge and understanding is two-way, and not simply determined by the adult, welfare 

agenda. It is regrettable that some Guardians did not favour such an approach, being 

dismissive instead o f the child’s - even the older child’s - views when these did not accord 

with their own.

The Influence and Added Value of the Guardian in Child Care Proceedings

The influence and added value o f the Guardian in child care proceedings was variously 

reported on by the Guardians, the judges and the children in this study. While Guardians 

generally perceived that they had considerable influence on cases, judges were more
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inclined to advise that the reports o f  the Guardians were weighed equally w ith all other 

evidence placed before the court. However, and echoing research findings elsewhere (Vis 

and Thomas, 2010; Ruegger, 2001b, 2001c; McCausland, 2000; Clark and Sinclair, 1999) 

both judges and Guardians claimed that the Guardian contributed to various aspects o f  the 

child’s case rather than only to the overall decision o f whether a particular care order was 

made or not. The G uardian’s contribution was particularly noted in the provision o f 

additional information about the child and their family context, in commenting on the Care 

Plan and care planning, in maintaining a focus on the child and in bringing their wishes to 

the court. In all o f  these areas the judges commented on the significance o f the 

independence o f the Guardian from all parties in the case and their sole fiinction in 

representing the child.

In contrast to the comprehensive list o f advantages for the court, fewer specific benefits 

were cited by both the judges and the Guardians in respect o f children. Here, more generic 

advantages were identified for children including having an advocate, feeling heard and 

increased self-esteem. West (2005) poses a question that has relevance here: in 

participation processes is it the taking part that matters or the product? From the current 

research it would appear that from both the Guardians and judges perspective it is the 

process that is important for children -  the feeling o f being heard -  and the product that is 

important for the court -  additional information and assessment from an independent 

professional that contributes to their decision in respect o f  the child’s best interest. From 

the children’s viewpoint, it was the process that was important: to have their say, to be 

supported, to be listened to. Assisting adults in good decision making was o f little 

importance. It would appear that children, on the one hand, and Guardians and judges on 

the other are following quite different agendas.

The Guardians and judges in this study were ostensibly committed to hearing, reporting 

and considering the voice o f  the child, and frequently argued for this from a child and 

human rights basis. Nonetheless, much o f  the above highlights that it is the professional 

expertise and status o f  the Guardian that holds sway with the judges as opposed to the 

wishes and feelings o f the child. This is reflected in the comments o f a num ber o f  the
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Guardians who reported that the weight attached to the Guardian’s professional view is 

higher than that accorded to the wishes o f the child. Only when the child is o f sufficient 

age to act independently or where they are in agreement with the recommendations o f the 

Guardian are their views likely to be determinative. The importance o f age in this equation 

has already been discussed above. Here, what appears to be at the heart o f the matter is the 

court’s and the Guardian’s perception o f children’s abilities to make what are considered to 

be rational or reasonable choices that will serve in their best interest.

When weighing up decisions that are in the child’s best interest these perceptions seem to 

revert to traditional and paternalistic views o f children as immature, incompetent and 

incapable o f making reasoned or informed decisions or likely to make the poor decisions if 

allowed to choose (Franklin, 1995). In contrast, the Guardians, as professionals, are 

imbued with ‘inherent power and authority’ (Mason, 2005; 96). Children are thereby 

placed at the bottom o f the hierarchy in decision making about their lives and their views 

are mediated through various adults, including welfare professionals. Mason (2005) 

fiarther argues that this position is reinforced by the rhetoric o f best interest although 

judgements on this may be at an individual adult’s discretion and subjective. From this 

perspective it is of little surprise that most children in the current study did not see 

themselves as particularly influential in decisions about their care, with half o f  the children 

ranking themselves below the Guardians. In addition, all but one o f the children rated their 

influence as lower than that o f their social worker and the judge, thereby illustrating that 

children are aware o f the power differentials in such relationships (Masson and Falloon, 

2001). Although some o f the children felt that their input into decisions was increased 

through their Guardian, they remained largely aware o f their lower position relative to 

adults in the power hierarchy. If, as Davis and Jones (1996: 13-14, citing Levins, 1989) 

state ‘Empowerment....requires adults to share power’, the Guardian ad litem process 

appears to have had little impact on children’s views of their own empowerment.
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Concluding Comments: Unravelling the Gordian Knot

Taking Article 12 o f  the UNCRC as the starting point, this study set out to explore the 

process and influence o f  children’s voices in child care proceedings in the Irish District 

Courts through the m echanism  o f  the Guardian ad litem. As the UNCRC adopts a position 

o f the child as an active participant in their own lives, as an individual with capacity and 

agency, the link between this and social constructionist theories o f  the child are apparent. 

W hile arising from different staring points, the separation o f  the rights debate and those 

concerning the social construction o f children and childhood became increasingly difficult 

to maintain as one, to a large degree, is a reflection o f  the other. If  we accept that children 

have agency and the ability to participate in the construction o f  meaning in their own lives, 

then the right to express this agency must be afforded to them.

The right o f  the child to be heard in matters that will significantly impact on their lives is a 

concept that has achieved considerable and widespread support. The implementation o f  this 

in practice has emerged in the present study as a m ulti-layered and complex undertaking. 

This is due to the interaction o f an array o f factors including the comm itm ent by 

professionals to hearing the voice o f the child, the predom inance o f  the welfare or best 

interest principle, the influence o f  traditional developmental theories, and the professional 

and personal experiences o f  Guardians and judges. In the operationalization o f  all o f  these 

factors, as well as the broader family relationships and experience o f abuse and neglect. 

Guardians and judges commit to hearing, reporting and considering the wishes and feelings 

o f  the child and children struggle to be heard.

A num ber o f  key them es emerge from the foregoing research. First, in relation to the 

child’s right to be heard, is the relative arbitrariness with which the opportunity to be heard 

is variously afforded to children. The practice o f  judges, the only people who can afford 

the child such an opportunity, is variable and in many cases focussed more on securing a 

service to the court in the quest for the best interest o f  the child rather than the 

implementation o f the child’s right to be heard. W hile the availability o f  resources is 

undoubtedly an influence on the appointment o f Guardians, the practice o f  their
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appointment prim arily in complex cases serves to exclude those children whose cases are 

deemed more straightforward, but who may nonetheless have something important to say 

and wish to be heard.

Second, the use o f  developmental age categories in judging children’s capacity and the 

value o f  their view s is evident in the practice o f  both the judges and the Guardians. This 

construction o f  children o f  varying ages leads to increasing weight being attached to a 

child’s views as their age increases and relatively little attention being paid to the issue o f 

the child’s maturity. This position is questioned here from the perspective o f both social 

constructionism  and a social-cultural theory o f development which argues that children’s 

m aturity and capacity is determined not simply by age but by their experiences and the 

supports made available to them by significant adults.

Third, there is the question o f  the influence o f  what can only be term ed as normative 

perceptions o f  childhood and in particular o f  what a ‘good’ childhood comprises. The 

presence o f  a protectionist stance is evident in this. Despite evidence that children, and 

particularly children with histories o f abuse and neglect, take on a wide range o f  

responsibilities, the G uardian’s views in particular o f  an ideal childhood as being free from 

responsibility has an impact not only on what is determined to be in the child’s best interest 

but in whether or not children should have a more determ inative role and direct access to 

the site o f  decision making. The research has highlighted that the Guardians seek to 

‘protect’ children from various ‘burdens’, including that o f decision m aking and o f  access 

to the judiciary and the courts.

Finally, the disjunction between the views o f  the Guardians and the judges on the one hand, 

and the children on the other, in various aspects o f  the process o f being heard has been 

highlighted. Most significantly, these relate to what children value about being heard and 

what they wish to achieve through this and what the court and Guardians seek through the 

same process. For the judges and the Guardians, hearing the child’s wishes and feelings 

was prim arily about m aking better informed decisions about their future care and giving 

children the ‘feeling’ o f  being heard and having influence. For the children in this study
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being heard was not about having a determinative say in the decisions about their care. 

Nor was it concerned with assisting aduUs to make good or better decisions. It was about 

having a say, being Hstened to and being supported. In other words, it was about being 

treated as a person whose views and opinions mattered for their own sake rather than their 

usefialness to aduhs.

Taken together, these key themes do not resolve the difficulties and complexities involved 

in hearing and giving due weight to the wishes and feelings o f children in significant 

decisions about their lives. However, the study may provide some useful points of 

reflection going forward, encapsulated in the following questions: What is the purpose of 

seekmg the child’s wishes and feelings and whose agenda does this serve? On w'hat 

grounds are we excluding particular children from participation? What assumptions about 

children and this particular child do we bring to the table? Perhaps the most important 

question, however, is; are we hearing the voice o f the child or the adult inside our heads?

Although the Guardian ad litem may be an imperfect means o f hearing the voice o f the 

child it remains one of the key mechanisms through which children can express their 

wishes and feelings in decisions that will leave a significant mark on their lives. However, 

recent policy developments and proposed legislative reform provide new opportunities to 

address a number of the issues identified in this study. The new children’s policy 

framework. Belter Outcomes, Brighter Futures (Department o f Children and Family 

Affairs, 2014) provides a renewed commitment by government to children’s rights and 

their participation in judicial matters. The Constitutional referendum on children’s rights, 

if upheld, affords an opportunity for legislation to be enacted that could address a number 

of the weaknesses in the current system, including the entitlement o f children to have their 

wishes represented in care proceedings, provision for a Guardian service and the clear 

definition o f the role and fiinctions o f the Guardian. Consideration o f the above questions 

will not solve the myriad issues that such change would involve, but may contribute to 

keeping children in their proper place; that is, at the heart o f a provision that upholds the 

participation rights of children and recognises their ability to significantly contribute to, 

and challenge, our understanding o f what is in their best interests.
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Appendices

Appendix 1

Information Letter for HSE Social Workers where Parents Whereabouts are 
Known'*

Dear

My name is Carmel Corrigan and I am undertaking a study of the construction and impact 

o f children’s participation in child protection cases through the Guardian ad litem for the 

purpose o f attaining a PhD. I am a student of the School of Social Work and Social Policy, 

Trinity College Dublin and my study is being supervisor by Dr. Helen Buckley, Senior 

Lecturer. It is being supported by the Bamardos Guardian ad litem service. It also has the 

support o f the Children and Families Social Services unit of the HSE (please see attached 

letters). It is hoped that this research will lead to an improved understanding o f how we 

view and construct children’s participation in child protection cases and the impact that 

such participation may have on decisions about their care.

Three key components o f this study are interviews with children who have had a Barnardos 

Guardian ad litem appointed to them by the court, interviews with the Bamardos’ 

Guardians ad litem and interviews with a number o f District Court Judges who have 

appointed such Guardians. In addition, it is intended to review a number o f the reports of 

the Guardians, with the permission of the HSE, the court, the parents and children.

To be included in the study, the children concerned must be in the age range 8 to 14 years 

and have completed the Guardian ad litem process between 1̂* November 2010 and 31®’ 

July 2011. (The case may still be entered for review). The total number o f cases that meet 

these criteria is approximately 16. The parents in these 16 cases are being contacted where 

possible, and their consent for their child’s participation in the research is being sought. If

Contact details including mobile telephone numbers and email addresses, for the researcher, the research 
supervisor and the Assistant Director o f  the Bamardos Guardian a d  litem  service were provided in letters, 
information sheets and on consent forms.
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this consent is obtained, I will then contact the carers and children through Barnardos with 

a view to obtaining the child’s consent to be interviewed and to view their G uardian’s 

report.

A child or children you have worked or currently work with is in this group o f  cases. It is 

possible that parents, carers or children may contact you about this research and I would 

greatly appreciate it if you could support their involvement. If consent is obtained from all 

the relevant parties in cases in which you are involved, I will write to you again. In such 

cases it is also possible that children may seek post-interview support and I would like to 

discuss this further with you in relation to relevant cases.

If you have any questions or concerns about the research you can contact me using any o f 

the contact details provided above.

Yours sincerely,

Carmel Corrigan.
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Appendix 2

Information Letter for HSE Social Workers where Parent’s Whereabouts are 
Unknown

Dear,

Carmel Corrigan is undertaking a study o f the construction and impact o f children’s 

participation in child protection cases through the Guardian ad litem for the purpose o f 

attaining a PhD. She is a a student o f the School o f Social Work and Social Policy, Trinity 

College Dublin and her study is being supervisor by Dr. Helen Buckley, Senior Lecturer. It 

is being supported by the Bamardos Guardian ad litem service. It also has the support of 

the Children and Families Social Services unit o f the HSE (please see attached letters). It is 

hoped that this research will lead to an improved understanding of how we view and 

construct children’s participation in child protection cases and the impact that such 

participation may have on decisions about their care.

Three key components of this study are interviews by Carmel with children who have had a 

Bamardos Guardian ad litem appointed to them by the court, mterviews with the 

Bamardos’ Guardians ad litem and interviews with a number of District Court Judges who 

have appointed such Guardians. In addition, it is intended to review a number of the reports 

o f the Guardians, with the permission o f the HSE, the court, the parents and children.

To be included in the study, the children concemed must be in the age range 8 to 14 years 

and have completed the Guardian ad litem process between 1*' November 2010 and July 

2011. The total number o f cases that meet these criteria is approximately 16. The parents 

in the majority o f these 16 cases are being contacted and their consent for their child’s 

participation in the research is being sought. If this consent is obtained, Carmel will then 

contact the carers and children through Bamardos with a view to obtaining the child’s 

consent to be interviewed and to view their Guardian’s report.

A child or children you have worked or currently work with is in this group of cases. In the 

case o f [child’s name] the current whereabouts o f [parent’s name or parents’ names] is
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unknown to Bamardos. If  you have a current address for them, could you please forward 

the information letters and consent forms attached to them? If  no address is currently 

available for the parent(s) o f  this child, could I ask you, in the context o f  the H SE’s status 

as loco parentis  for this child, to read the attached information sheet and consider signing 

the Social W orker Consent Form to allow Carmel to approach the child to seek their 

participation.

I would greatly appreciate your co-operation in this matter as it will afford a greater 

num ber o f  children the opportunity to take part in the research.

It is possible that parents, carers or children may contact you about this research and I 

would greatly appreciate it if  you could support their involvement. I f  consent is obtained 

from all the relevant parties in cases in which you are involved, Carmel will write to you 

directly. In such cases it is also possible that children m ay seek post-interview  support and 

Cannel would like to discuss this further with you in relation to relevant cases.

Please note that this letter is being written through Bam ardos as Carmel cannot have access 

to any information about the child, including his or her name, until she has the relevant 

consents.

If  you have any questions or concem s about the research you can contact Carmel Corrigan 

directly using any o f the contact details provided below.

Yours sincerely,

Freda M cKittrick

Asst. D irector Guardian ad Litem Service
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Appendix 3

Letter, Information Sheet and Consent Form for Parents

D ear,

As I’m sure you remember, the court appointed a Bamardos Guardian ad litem [Guardian 
ad litem name] to your child during your recent court case. I am writing to ask you if  you 
would be willing for [name] to take part in a research study to be carried out by Carmel 
Corrigan.

Carmel’s research will look at what it means for children to be involved in decisions about 
their care and protection. To do this she wants to

• talk to children about this,
• talk to the Guardians ad litem,
• talk to District Court Judges, and
• look at the Guardian ad litem report for [child’s name], with the permission o f the 

HSE and the court.

No names will be used in the research report and all the information will be treated 
confidentiallv.

Bamardos is supporting this research because we expect that it will produce some 
important lessons for improving how children are, and could be involved in decisions about 
their own care and protection and help us examine our service. This will help children who 
will use our service in the fiiture.

We would really appreciate it if you would allow [insert child’s name here] to take part in 
this research. An information sheet on the research and consent form is attached. You can 
return the consent form in the stamped addressed envelope enclosed.
Many thanks in advance.

Yours sincerely,
Freda McKittrick.
Asst. Director Guardian ad Litem Service
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Information Sheet for Parents
❖ Who is carry ing out the research? The research is being carried out by Carmel 

Corrigan, a student in Trinity College Dublin. It will be supervised by Dr. Helen 
Buckley, Trinity College Dublin.

❖ What will it look at? It will look at Guardian’s ad litem, District Court Judge’s and 
children’s views o f children’s involvement in decisions about their care and protection.

<♦ Why am I being asked to take part in the research? You are being asked to take part 
because [child’s name] had a Guardian ad litem appointed to them by the court during 
their child care case. About 15 other children are also being asked to take part in the 
research.

❖ What will be done with the information? The information gathered will be used in 
Carmel’s thesis and for conferences and articles. A full taped copy or written version of 
the interview will be available to [child’s name] if  they wish to have it. All material, 
both paper and on computer will be stored safely in a locked cabinet and protected by 
using passwords and ID numbers instead o f names. All recordings and paper documents 
will be destroyed after Carmel Corrigan completes her degree.

❖ What will happen if I agree to take part? If you and [child’s name] agree to take part 
Carmel will contact you and arrange to meet [child’s name] twice -  the first time for 
about 10-20 minutes and the second time for about 30 minutes. [Child’s name] can stop 
the interview at any time.

❖ What will happen if I don’t take part? Nothing will happen if you or [child’s name] 
don’t take part. It is entirely your and [child’s name] choice.

❖ What about confidentiality? All the infonnation gathered will be treated confidentially. 
No one will be able to identify you or [child’s name] fi'om the research. No one’s real 
name will appear in the research. Infonnation on [child’s name] can only be shared with 
others if the child says something that shows that they or other children are being hurt or 
harmed in some way. If information like this is given during interviews it must, under 
the law, be reported.

❖ Next Steps
> If you are willing to take part in this research please fill in the attached consent form and 

return it in the stamped addressed envelope provided.
>  Your child and their carers will then be contacted to see if  the child would like to take 

part in the research. Your child cannot take part in the research unless both you as their 
parent(s) and your child give their consent.

❖ Who can I contact if I have questions? If you have any questions about the research 
you can contact Carmel Corrigan. You may also contact her supervisor. Dr. Helen 
Buckley.
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Consent for [insert child’s name here! to take part in research about their experience 

of the Barnardos’ Guardian ad litem serv ice where tw o parents are involved 

Please tick the relevant box, sign and return this page in the stamped addressed

envelope provided

As the parent o f  [child’s name]. I/w e consent to their participation in research on their 

experience o f  the Barnardos’ Guardian ad litem  service. I consent to;

• a review o f  their Guardian at///Vem report Yes  ̂ ^ No  ̂ ^

• two tape recorded interviews with [child’s name] Yes |____ | No |____ |

This research will be undertaken by Carmel Corrigan for the purpose o f  a PhD study. All 

information gathered will be treated confidentially and no family or child will be identified.

Parent’s Signature Parent’s Signature

Parent’s Name Parent’s Name

Address Address

Telephone Telephone

Email Email

Date Date

Contact Information
R esearch S tuden t Carmel Corrigan, School o f Social W ork and Social Policy, 

Trinity College Dublin.

R esearch  S uperv isor Dr. Helen Buckley, Senior Lecturer, School o f  Social Work 

and Social Policy, Trinity College Dublin.
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Consent for [insert child’s name here! to take part in research about their experience

of the Barnardos’ Guardian ad litem service where one parent is involved 

Please tick the relevant box, sign and return this page in the stamped addressed

envelope provided

As the parent o f [child’s name], I consent to their participation in research on their 

experience o f the Barnardos’ Guardian ad litem service. I consent to:

• a review o f their Guardian o c / r e p o r t  Yes I 1 No | |

• two tape recorded interviews with [child’s name] Yes | | No [ [

This research will be undertaken by Carmel Corrigan for the purpose o f a PhD study. All 

information gathered will be treated confidentially and no family or child will be identified.

Parent’s Signature

Parent’s Name

Address

Telephone

Email

Date

Contact Information
Research Student Carmel Corrigan, School of Social Work and Social Policy, 

Trinity College Dublin.

Research Supervisor Dr. Helen Buckley, Senior Lecturer, School o f Social Work 

and Social Policy, Trinity College Dublin.
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Appendix 4

Letter, Information Sheets and Consent Forms for Carers and Children

Dear

As I’m sure you remember, the court appointed a Bamardos Guardian ad litem [Guardian 

ad litem name] to [child’s name] during their recent court case. I am writing to let you 

know of a research study being carried out by Carmel Corrigan, a PhD student in the 

School of Social Work and Social Policy, Trinity College Dublin.

Carmel’s research will look at what it means for children to be involved in decisions about 

their care and protection. To do this she wants to

• talk to children about this,

• talk to the Guardians oi/

• talk to District Court Judges, and

• look at the Guardian ad litem report for [child’s name], with the permission of the 

parents, the child, the HSE and the court.

[Child’s name] has been selected as a participant in this study because of their age and 

when their case was heard by the court. We have obtained consent from [their parents and] 

their social worker to approach them about taking part in the research. The next step is to 

obtain [child’s name] consent and we are asking for your assistance with this.

We have enclosed an information sheet on the research for yourself and one for [child’s 

name], as well as a consent form that [child’s name] will need to sign before an interview 

with Carmel can take place. I f  the child cannot sign the form then you may sign the 

accompanying form on their behalf This consent fomi can be retumed to Barnardos in the

stamped addressed envelope enclosed or obtained at the interview with the child. We have

also enclosed a fonn for you as carer to indicate whether you are happy for Carmel to 

contact you directly about arranging an interview or if you wish to speak to Bamardos or 

the relevant social workers about any concerns you may have.
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I f  you are happy to discuss this study with [child’s name] please do so and let us know their 

decision by telephone, email or by returning the signed consent form in the attached 

stamped addressed envelope. If  you have any concerns about the impact that participation 

in the research will have on [child’s name], please contact Freda M cKittrick at Bam ardos 

(who is the Guardian ad Litem Service M anager at Bam ardos) on or your social worker as 

soon as possible.

Please be assured that no names will be used in the research report and all the information 

will be treated confidentially. In addition, no details on you or the children involved have 

been released to Carmel at this time and will not be provided until the children consent to 

taking part in the study.

Bam ardos is supporting this research because we expect that it will produce some 

important lessons for improving how children are, and could be involved in decisions about 

their own care and protection and help us examine our service. This will help children who 

will use our service in the future.

We would really appreciate your co-operation in this research and hope to be in contact 

with you again soon. If  you have any questions about the research you can contact Freda 

M cKittrick whose contact details are provided above or we can put you in touch with 

Carmel.

M any thanks in advance.

Yours sincerely,

Freda McKittrick.

Asst Director Guardian ad Litem Service
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Information Sheet for Carers
*1* W ho is carry ing out the research? The research is being carried out by Carmel 

Corrigan, a student in Trinity College Dublin. It will be supervised by Dr. Helen 
Buckley.

❖ W hat will it look at? It will look at G uardian’s ad litem, District Court Judge’s and 
children’s views o f  children’s involvement in decisions about their care and protection.

❖ W hy is [Child’s Name] being asked to take part in the research? [Child’s Name] is 
being asked to take part because they had a Guardian ad litem  appointed to them by the 
court during their child care case. About 10 other children are also being asked to take 
part in the research.

❖ W hat will be done with the information? The information gathered will be used in 
Carm el’s thesis and for conferences and articles. A ftill recorded copy or written version 
o f the interview will be available to [Child’s Name] if  they wish to have it. All material, 
both paper and on computer will be stored safely in a locked cabinet and protected by 
using passwords and ID numbers instead o f names. All recordings and paper documents 
will be destroyed after Carmel Corrigan completes her degree.

❖ W hat will happen if [Child] agrees to take part? If [Child’s Name] agree to take part 
Carmel will contact you and arrange to meet [Child’s Name] at a time and place o f their 
choice. The interview will last approximately 30 to 40 minutes. [Child’s Name] can stop 
the interview at any time and choose to do the interview over two meetings.

❖ When will the interviews take place? It is hoped that the interviews will be completed 
between March and May 2012.

❖ W hat will happen if [Child] doesn’t take part? Nothing will happen if [Child’s Name] 
doesn’t take part. It is entirely [Child’s Name] choice.

❖ W hat about confidentiality? All the information gathered will be treated confidentially. 
No one will be able to identify you or [Child’s Name] from the research. No one’s real 
name will appear in the research. Information on [Child’s Name] can only be shared with] 
others if  the child says something that shows that they or other children are being hurt or 
harmed in some way. If  infonnation like this is given during interviews it must, under 
the law, be reported.

❖ W hat if  I am worried that it might not be good for [Child] to take part? Please make 
contact with your social worker or with Bam ardos immediately if  you have any concerns 
or worries about how participating in the research might affect the child.

❖ Next Steps
>  Please contact Barnardos by telephone or email or complete the attached from and return 

it to Bam ardos in the stamped addresses envelope provided. If  [child’s name] has wants 
to take part in the study please also return the completed consent form.

♦> W ho can I contact if I have questions? If you have any questions about the research 
you can contact Freda M cKittrick,Guardian ad Litem Service M anager at Bamardos.You 
may also contact your social worker or Carm el’s superv isor. Dr. Helen Buckley, at.
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Information for Children

Who am I? My name is Carmel Corrigan. I am studying in Trinity College Dublin. I am 
interested in talking to you because you had [Guardian’s ad litem name] to help the judge 
decide who should take care o f you. I would like to ask you questions like: who do you feel 
had the biggest say in decisions about your care? Were you happy with what [Guardian’s 
name] told the judge? I would also like to read the report that [Guardian’s name] wrote for 
the judge about how you felt and what would be best for you.

Why do I want to know this? What I hope will happen is that some people will better 
understand how children feel about taking part in decisions about their future and children 
like you will have a better chance to have their say.

What happen if you say yes? I will meet you and talk to you. I will have to write notes 
and to record your answers on a digital recorder, if that’s okay with you. You can have a 
copy o f this recording when we are finished talking if you want. You do not have to 
answer any questions you don’t want to and can stop at any time. I will ask the judge for a 
copy o f the report that [Guardian’s name] wrote for them. I will read this carefully and 
make some notes.

W hat will happen when we meet? When we meet we will get a chance to talk about my 
study and about your life and get to know each other a little. This won’t take long, 
probably about 10 minutes. We will then talk for about 30 minutes about how you felt 
about having [Guardian’s ad litem name] to help you. If you like we can meet twice to talk 
about these things.

Do you have to take part? No. You can say no and nothing bad will happen.

YES I \0

Can I tell anyone else what you told me? I will use what you told me to write my study 
report and maybe at conferences (conferences are like large meetings or classes) but I will

339



not be able to use your name. When I use what you tell me I will use a different name. 
You can tell me what name you would like me to use so nobody can tell it’s you. I will not 
tell [Guardian’s name] what you say to me.

\

But I can’t let anyone hurt you: I can only tell someone what you said if  you let me know 
that you someone is hurting you or something bad is happening to you. Then I will talk to 
you about this and I have to report this to the person who is in charge o f  my study. This is 
to make sure you and other children are safe.

W hat do you need to do now? If you are happy to take part in my study, please write your 
name on the next page and give it to [parent/carer name] and they will send it back to me. 
You can use the envelope I have sent. If  you can’t write your name it doesn’t matter. Just 
tell [parent/carer name] that you would like to take part and they can put your name and 
their name on the form for you.

You can choose how you want to take part in my study. You can meet with me and let me 
see the report [Guardian’s name] prepared for the judge. You can meet with me but say 
that you don’t want me to see this report. Or you can say that you don’t want to talk to me 
but that it is okay for me to just read [Guardian’s name] report.

W hat will happen next if  you say yes? When you send back the next page to me I will get 
in touch with you and [parent/carer name] and we will arrange where and when to meet.
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Child’s Consent Form

I would like take part in Carm el’s research about taking part in decisions about my care.

She can:

•  read the report that [Guardian’s name] wrote for the judge

Y e s  N o ____

• talk to me about taking part in decisions about m y care

Y e s   N o ____

I know that Carmel will not talk to anyone about the things I say or that are in [Guardian’s 

name] report. If  she is worried that bad things are happening to me she will tell me before 

she tells anyone else. I don’t have to answer any questions I don’t want to and I can stop 

talking to Carmel altogether if I feel like it. Carmel will give me a copy o f this letter to 

keep.

Child’s Name_______________________________________________________

Child’s S ignature____________________________________________________

Date
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Or

[Child’s name] would like take part in Carm el’s about taking part in decisions about my 
care. She can:

•  read the report that [Guardian’s name] wrote for the judge

Y e s  N o ____
• talk to me about takmg part in decisions about my care

Yes No

[Child’s name] knows that Carmel will not talk to anyone about the things I say or that are 
in [Guardian’s name] report. I f  she is worried that bad things are happening to [child’s 
name] she will tell them before she tells anyone else. [Child’s name] does not have to 
answer any questions they don’t want to and they can stop talking to Carmel altogether if  
they feel like it. Carmel will give [child’s name] a copy o f this letter to keep.

Child’s Name_______________________________________________________

C arer’s N a m e _______________________________________________

Carer’s S ignature_______________________________________________

Date
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Child’s participation in research about their experience of the Barnardos’ Guardian 
ad litem service -  Agreement for Contacting Children

Please tick the relevant box, sign and re tu rn  this page in the stam ped addressed
envelope provided

I have read the information on the research I would like to advise the following:
• [Child’s name] has agreed to take part in the research. I am happy for 

Carmel to make contact with me directly to arrange to meet with [child’s 
name] ______

• [Child’s name] and/or I have some questions about the study. These are 
noted below.

Carer’s Name

Carer’s Signature

Address

Telephone

Mobile

e-mail

Comments, notes or questions:

Contact Information
B arnardos Freda McKittrick, Guardian ad Litem Service Manager, 

Barnardos, Christchurch Square, Dublin 8.

Research Supervisor Dr. Helen Buckley, Senior Lecturer, School o f Social Work 

and Social Policy, Trinity College Dublin.
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Appendix 5

Letter, Information Sheet and Consent Form for District Court Judges

Re: Study o f the Construction and Impact o f Children’s Participation through the Guardian 
ad lilem in Child Protection cases; The Views o f District Court Judges, Guardians ad  litem 
and children.

Dear,

My name is Carmel Corrigan and I am undertaking a study o f the construction and impact 
o f  children’s participation in child protection cases involving a Guardian ad  litem. I am a 
registered PhD student in Trinity College Dublin. My thesis is being supervised by Dr. 
Helen Buckley, Senior Lecturer in the School o f Social Work and Social Policy and is 
being undertaken with the co-operation o f the Bam ardos’ Guardian ad litem service. The 
study is intended to provide improved knowledge and understanding o f the role o f 
children’s participation through a Guardian ad  litem.

A central component o f the proposed study is undertaking face-to-face interviews with 
District Court Judges who regularly appoint Guardians ad litem. The purpose o f these 
interviews is to explore a num ber o f  issues relevant to the appointment o f Guardian’s, their 
role in informing judicial decision making as well as children’s participation in decisions 
about their care and protection. Some o f  the issues I hope to explore are the views o f  the 
Judges on children’s participation and what this means, factors that inform the appointment 
o f Guardians ad litem including assessment o f the child’s capacity to form a view, how the 
child’s right to be heard and their best interests are reconciled in the judicial decision
making process and the influence o f the Guardians on this, the meaning o f ‘due 
consideration’ in relation to children’s views, and Judge’s views on the impact o f 
participation in this way on children and their own decision making. However, other issues 
may arise in the course o f  the research requiring further exploration.

In addition to these interviews I will interview the Bam ardos’ Guardians ad litem and also 
hope to review a sample o f  Guardian ad Litem reports, subject to parental/carer’s and child 
consent and the permission o f  the court. I also hope to interview a small number o f  children 
who have been involved in child protection cases to which a Guardian ad litem  was 
appointed, again subject to the consent o f  their parents and/or carers and the children 
themselves.

I am writing to ask you to participate in the interviews for this study. It is anticipated that 
interviews will take approximately one hour. The location, date and time o f  the interview
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will be at your discretion. With your permission I will take notes during this interview and 
also make an audio recording. Recordings o f  the interviews will be copied to computer for 
analysis. All material, both paper and electronic will be stored safely in a locked cabinet, 
anonymised and password protected.

W hile extracts from these interviews will be used in the PhD thesis, no identifying 
information will be included.

Participation in this research is voluntary and you can decline to be interviewed.

If  you are happy to participate in the study could I ask you to please read, sign and return 
the attached consent form? Obtaining informed and written consent is a requirement o f  the 
Research Ethical Approval Committee o f  Trinity College. I will then contact you to agree 
a convenient time and location for the interview.

I have also attached b rie f outline o f the proposed research for your information. However, 
i f  you have any questions or concerns please contact me using any o f  the contact details 
provided above and on the consent form. You may o f  course also contact Dr. Buckley in 
Trinity College should you wish you.

I look forward to hearing from you.

Yours sincerely.

Carmel Corrigan.
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The Construction and Impact of Children’s Participation through the Guardian ad 
litem in Child Protection Cases: The Views of District Court Judges, Guardians ad 
litem and children.

Carmel Corrigan, PhD Student 
School of Social Work and Social Policy, Trinity College Dublin

Supervisor: Dr. Helen Buckley

Under Section 24 of the Child Care Act 1991 children are afforded the opportunity to have 

their voices heard and their wishes taken into account in child protection and care cases 

before the courts, in accordance with the child’s capability to form a view, their age and 

maturity. This opportunity is contextualised with regard to the best interests of the child 

being the first and paramount consideration of the court. Section 26 o f the same Act allows 

the court to appoint, in the interest of justice and the best interest o f the child, a Guardian 

ad litem to the case. The Guardian ad litem has therefore become a key mechanism for 
children’s participation in cases that will determine their future care.

This legislation reflects a number of articles in the UN Convention on the Rights o f the 
Child. O f particular relevance are Article 3, which establishes the best interest of the child 

as a primary consideration in decisions about children; Article 5, which addresses the 

evolving capacity o f the child; and Article 12, which promotes children’s right to have their 

voices heard in administrative and judicial matters affecting them and to have their views 

accorded due weight in accordance with their age and maturity.

The current study is concerned with the interpretation and implementation o f Sections 24 

and 26 of the Child Care Act 1991 in the context o f the above three Articles. It seeks to 

explore understandings o f key concepts such as capability to form a view, maturity', and 

due consideration, and to examine how having a voice relates to the construction of 

children and their participation in decisions that affect them. This will be examined in the 

light of relevant literature on children’s rights, children’s participation and the social 

construction o f children and childhood.

The study is being undertaken with the co-operation of the Barnardos’ Guardian ad litem 

service. All Barnardos Guardians will be interviewed and access to a small number of 

children who have been users of this service will also be sought. However, as it is the 

judges in child care and protection cases that decide on the appointment o f Guardians ad 

litem, determine how much weight is attached to the child’s wishes and feelings, and who
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ultimately must m ake decisions about the child’s future care, their views on the above 

issues would contribute substantially to the study and to our understanding o f  the role, 

influence and potential o f  the Guardians as a means o f hearing the child’s voice and their 

participation.
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Consent Form: Judges
Research Student Carmel Corrigan, School o f Social Work and Social Policy, Trinity 

College Dublin.
Research
Supervisor

Dr. Helen Buckley, Senior Lecturer, School of Social Work and 
Social Policy, Trinity College Dublin.

Programme PhD
College Trinity College Dublin
Dissertation Title The Construction and Impact of Children’s Participation through the 

Guardian ad liletn in Child Protection Cases: The Views of District 
Court Judges, Guardians and Children

Consent: written, informed consent must be obtained from all interviewees.
Participation: any participant may withdraw from the study at any time.

Confidentiality: confidentiality will be assured as far as is possible, allowing for the 

relatively small number District Court Judge and the potential for colleagues to recognise 

each other from interview extracts used. No names will appear in the computer records or 

in the final thesis or subsequent publications. Recorded interviews may be made available 
to the research supervisor or any member o f the examination panel on request.

Review: any participant has the right to review and correct their interview and a full audio 

copy of the interview or, where requested, a frill transcript will be made available on 

request.

Purpose: all material will be used for the purpose of attaining a PhD.

Analysis: the recorded interviews will be copied to computer, transcribed, coded and 
analysed using the NVivo software package.

Security: all recorded materials and notes will be stored in a locked cabinet in a secure 
place. All computer files will be protected by the use o f passwords.

Storage: all recordings and notes will be kept and safely stored until the awarding o f the 

PhD and destroyed within an appropriate period following this.

Publication: parts or complete interviews may be used in the PhD thesis, conference 

papers, journal articles or books. In all cases confidentiality will be maintained as far as 

possible.

Not-for-profit: this is a non-commercial, not-for-profit piece o f academic research.

Participant’s Signature:___________________________________  D ate:_________
Participant’s Name: __________________________________________

Tel/Mobile: Email:
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Appendix 6

Letter and Consent Form for Guardians ad litem

Dear,

My name is Carmel Corrigan and I am undertaking a study o f the construction and impact 

o f  children’s participation in child protection cases through the Guardian ad litem. I 

understand that Freda McKettrick has already been in contact with you about this study 

which is being undertaken for the purpose of attaining a PhD. I am a student of the School 

o f  Social Work and Social Policy, Trinity College Dublin and my study is being supervisor 

by Dr. Helen Buckley, Senior Lecturer. It is hoped that this research will lead to an 

improved understanding o f how we view and constnict children’s participation in child 

protection cases and the impact that such participation may have on them.

A  major component o f this study is the undertaking of face-to-face interviews with 

Bamardos Guardians ad litem to explore a number of issues relevant to children’s 

participation in decisions about their care and protection. The issues that 1 would like to 

explore are the views o f the Guardians on children’s participation and what this means, 

how the child’s right to be heard and their best interests are reconciled in the Guardian ad 

litem process, views on the impact of participation in this way on children and views on 

how the capacity o f the child is judged. However, other issues may arise in the course of 

the research requiring further exploration.

In addition to these interviews I hope to interview a number of children who have had a 

Bamardos’ Guardian ad litem appointed to them and to review, subject to HSE permission 

and the permission o f the court, the Guardian reports for these children.

I am therefore writing to ask you to consent to being interviewed for this study. It is 

anticipated that interviews will take approximately 1 - 1 . 5  hours. The location of the 

interview will be at your discretion and I am o f course happy to travel to meet with you. 

With your pemiission I will take notes during this interview and also record it. Recordings
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of the interviews will be copied to computer and examined and analysed with a computer 

package called NVivo. All material, both paper and electronic will be stored safely in a 

locked cabinet and protected by using passwords and ID numbers instead o f names.

While extracts from these interviews will be used in the PhD thesis, no names will be 

attached to these and confidentiality will be maintained as far as is possible. However, 

given the relatively small number o f Bamardos’ Guardians ad litem, it is possible that your 

colleagues may recognise you from your statements.

If you are happy to participate in the study could I ask you to please read, sign and return 

the attached consent form? A stamped addressed envelope has been included for this 

purpose. I will then contact you to agree a convenient time and location for the interview.

If you have any questions or concerns about the research you can contact me using any of 

the contact details provided above and on the consent forni below.

Many thanks in advance.

Yours sincerely.

Carmel Corrigan.
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Guardian ad litem Consent Form
Research
Student

Carmel Corrigan, School of Social Work and Social Policy, Trinity 
College Dublin.

Research
Supervisor

Dr. Helen Buckley, Senior Lecturer, School of Social Work and 
Social Policy, Trinity College Dublin.

Programe PhD
College Trinity College Dublin
Dissertation
Title

The Construction and Impact o f Participation through the Guardian 
ad litem in Child Protection Cases; Perceptions of Guardians and 
Children

Consent: written, informed consent must be obtained from the HSE, parents and 

alternative carers and children for the review o f case files. Parents, alternative carers and 

children must provide written consent before any child can take part in recorded interviews. 

Participation: any participant may withdraw from the study at any time.

Confidentiality: confidentiality will be assured as far as is possible, allowing for the 
relatively small number o f Bamardos’ Guardians ad litem and the potential for colleagues 

to recognise each other from interview extracts used. No names will appear in the computer 

records or in the final thesis or subsequent publications. Recorded interviews may be made 

available to the research supervisor or any member of the examination panel on request. 
Review: any participant has the right to review and correct their interview and a full audio 

copy o f the interview or, where requested, a fiall transcript will be made available on 

request.

Purpose: all material will be used for the purpose o f attaining a PhD.

Analysis: information from the review o f Guardian ad litem reports will be analysed in the 

head offices o f Bamardos. These files will not be removed from this office. The recorded 

interviews will be copied to computer, transcribed, coded and analysed using the NVivo 

software package.

Security: all recorded materials and notes will be stored in a locked cabinet in a secure 

place. All computer files will be protected by the use of passwords.

Storage: all recordings and notes will be kept and safely stored for five years after the 

awarding o f the PhD. Following this time they will be deleted.

Publication: parts or complete interviews may be used in the PhD thesis, conference 

papers, journal articles or chapters of books. In all cases confidentiality will be maintained 

as far as possible.

Not-for-profit: this is a non-commercial, not-for-profit piece o f academic research.
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Participant’s Signature: 

Participant’s Name: 

Tel/Mobiie:

Date:

Email:
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Appendix 7

Topic Guide for Use with Judges

Thank you for agreeing to be interviewed for my PhD studies about children’s participation 

in child protection cases through the Guardian ad litem service. I would like to remind you 

that the interview is being recorded and that your participation in voluntary. You may stop 

the interview at any time you wish or choose not to respond to any particular question. 

Your responses will be treated confidentially but unidentified extracts will be used in my 

PhD and possibly in conference papers, journal articles and other publications. Are you 

happy to proceed?

Topic 1: Use and Appointment of Guardians ad litem
• I would like to first ask you the proportion of child protection cases in which you 

would appoint a Guardian ad litem to a particular child?
• Do cases where a Guardian is appointed have particular characteristics? Are they 

of a particular ‘type’?
• The legislation states that a Guardian may be appointed where ‘it is necessary in the 

interests of the child or in the interests of justice’. How do you determine that such 
interests are present in a given case? Could you provide examples?

• What factors influence your decision to appoint a Guardian in a particular case?
• Is there a set of criteria you use to help you make you decision?

Topic 2: Capacity of the child to express a view and the concept o f ‘due consideration’
• Does the capacity o f the child to form a view influence your decision in the

appointment o f a Guardian? If so, how do you determine this capacity?
• The legislation also states that the court should ‘as far as is practicable, having

regard to his age and understanding, give due consideration to the wishes o f the 
child’. Can you tell me how ‘age and understanding’ are interpreted by the court?

• Can you expand on the meaning o f ‘due consideration’ in practice?

Topic 3: Reconciling wishes of the child with the concept of best interest
• One o f the roles o f the Guardian is to represent the wishes o f the child but also to 

make recommendations that are in the child’s best interest. In your experience do 
these conflict?

• If so, how do you resolve such conflict when considering your decision?

Topic 4: The influence and impact of the Guardian ad litem
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• Where a Guardian is appointed, how much influence does their report and their 
recommendations carry with the court?

• What do you think are the benefits and disadvantages for the child o f having their 
voice heard through a Guardian?

•  What do you think are the benefits and disadvantages for judicial decision-making 
o f  having children’s voices heard through a Guardian?

Topic 5: Other issues
• Do you use any other means for hearing the voice and wishes o f the child in child 

protection cases? For instance, have you ever met with children in chambers?
• Are there any additional issues you would like to raise regarding children’s 

participation, the Guardian ad  litem, judicial decision-making or any other issues?
• Should I require any additional clarifications regarding this interview, would you 

consent to being contacted again?

Thank you very much for your time. I would just like to remind you that your responses 

will be treated confidentially and that a full recording or written transcript o f this interview 

will be made available to you should you wish to have it. Finally, should I require any 

additional clarifications regarding this interview, would you consent to being contacted 

again?
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Appendix 8

Topic Guide for Use with Guardians ad litem 

To be recorded
Thank you for agreeing to take part in the research for my PhD thesis. Before we begin 

this interview I would like to remind you that any information you provide will be treated 

confidentially. I would also like to remind you that you may withdraw from the interview 

at any time. Are you happy to proceed?

Topic 1: Career background
• How long have you been working as a Guardian ad litem'?
• What did you do before this?
• Did you receive any training other than that available from Bamardos for your role 

as a Guardian ad liteml
• Do you know, or could you accurately estimate, the numbers o f child care cases you 

have acted in as a Guardian?
• Are there common characteristics among these cases?

Topic 2: The process of children’s participation
• Can you describe the process you apply when appointed as a Guardian to a child in 

a child protection case?
• How do you explain your role and responsibilities to the child?
• How many times do you meet with the child?
• Where and under what circumstances do you meet with the child?
• Do you usually interview the child or others first?
• What methods are used to give information to the child about (i) the Guardian ad 

litem process and (ii) your report and recommendations to the court?
• What methods do you use for eliciting information from the child?
• How much involvement does the child have in determining the process and 

methods used?

Topic 3: Reconciling the child’s wishes and feelings with their best interest
• How do you assess the importance o f the child’s wishes and feelings and what is in 

their best interests?
• Where conflict occurs between the child’s expressed wishes and views and what 

you consider to be in their best interest, how do you reconcile these? Is such a 
reconciliation possible?

355



• Where conflict occurs between the child’s expressed wishes and views and what 
you consider to be in their best interest, how do you communicate this and your 
recommendations to the child?

• In your experience, how do children generally react when you have to tell them that 
the arrangements they stated they wanted put in place are not possible?

Topic 4: The child’s capacity and weight attached to their views
• How do you assess the capacity o f the child to express a view?
• How do you assess the validity or otherwise of these views?
• How do you determine how much weight should be given to these views in making 

recommendations about their care to the court?
• In your opinion, how does the court assess (i) the child’s capacity and (ii) determine 

the ‘due consideration’ to be attached to their views?
• How influential do you think the child’s wishes are in judicial decisions'^
• How influential do you think the Guardian’s recommendations are in judicial 

decisions?

Topic 5: Children’s participation through a Guardian ad litem
• What impact does the Guardian ad litem process have (i) on the children involved 

and (ii) decisions about their care?
• What level of involvement does the Guardian ad litem process allow children in 

decision-making about their care?
• Do you thmk the Guardian ad litem service as currently operating provides children 

with sufficient opportunities and influence in decisions about their care?
• What do you see as the key obstacles facing children’s participation in decisions 

affecting their care?
• What, if anything, could be done to improve children’s participation in such 

decisions?

Thank you very much for your time. I would just like to remind you that your responses 

will be treated confidentially and that a fiill recording or written transcript of this interview 

will be made available to you should you wish to have it. Finally, should I require any 

additional clarifications regarding this interview, would you consent to being contacted 

again?
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Appendix 9

Topic Guides for use with Children

First Meeting 
Things I'd like to talk about with you today

Your life 
W here you live 

Who you live with 

Your school 

Your friends 

W hat you like to  do for fun

You can ask me any 
questions you like

My research
Why I would like to  talk to  you 

What I'd like to  talk about 

The things we can use to  help us talk 

Any worries you have about talking to  me



Second Meeting 
Things r d  like to talk to you about today 

❖ Your Guardian ad litem  [Guardian’s name]

Who told you th a t  [Guardian's name] would be 
helping decide who would be taking care of 
you?

How did you feel abou t this?

W hat did you think [Guardian's name] would 
be doing?

W ho did you think [Guardian's name] was 
going to  help the  most?

W here did you m ee t  [Guardian's name]?

W hat happened  w hen you m et [Guardian's 
name]?
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Having a say about who took care of you and who you saw

Do you think [Guardian’s name] listened to 
you?

Do you think they told the judge what you 
thought and what you wanted?

How did you feel about what [Guardian’s 
name] said was best for you?

Who was most important in deciding about 
who took care of you and who you saw?

How do you feel about this?

What was most important about having your 
say with [Guardian’s name]?

If you were in charge, how would children 
have a say when adults are making decisions 
about their care?
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Appendix 10

Research Exercises Undertaken with Child Participants

The ‘Say’ Chart*'̂

10

9

8

7

6

5

4

3

2

1

Your
Mum

Your
Dad

Your
Foster
Carers

You The
Judge

Your
GAL

Your
Social
Worke

r

Anyont
else?

Adapted from O ’Kane, C. (2000) The development o f participatory techniques: facilitating children’s 
views about decisions which affect them. In Research with Children: Perspectives and Practices. 
Christensen, P. and James, A. (eds), Falmer Press, London and New York. 136-159.
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Ranking Exercise’’

Other children have said that some things are important to them when they are asked to 

take part in making decisions. I’d like you to think about what was most important to you 

when you were asked about your care by [Guardian’s name]. You can use these post-its or 

put other things that were important to you on the empty post-its. I ’d like you to tell me 

what was most important to you, what was kind of important and what was the least 

important.

f  A f  A f  \To find out what To influence what To let me have my
was going on happened to me say

V  J L J V--------------------------- J

f  '\ f  \ fTo get what 1 To be listened to To help adults to
wanted make good

decisions for me
J V

To be supported To get some time 
to think about 

things

J

To tell others what 
I thought and 

wanted

To get things done

To help find the 
words to say 
what I think

J

Adapted from Thomas, N. (2000) Children, Family and the State: D ecision-M aking and Child 
P articipation, London: Macmillan Press.
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Appendix 11

Barnardos Guardian ad Litem Court Report Template

Barnardos

Confidential

The contents of this report are strictly confidential and should not be shown or 
revealed to any persons other than those who are parties to the proceedings, their 
legal representatives or persons specifically authorised by the court. The report must 
not be used or quoted in whole or in part for any purpose other than the present 
proceedings, without the consent of the court or the author.

Guardian ad Litem Report

Name o f Child: l i

Court:
i j

Court Date: ,

Date o f  Report: ||

Court References: 5

Date o f  Court Hearing: |

Court References: 

Report prepared by:

Concerning:
List Children with Date 
o f Birth and Age:
Court:
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Date o f Report:

Court Proceedings & 
Reference Number 
Date o f Hearing:

Solicitor Representing 
GAL:
Date Appointed:

Contents/Index
1. Note o f purpose o f report, or if  lengthy, include table o f  contents: 

[Insert/Reference/Index Tables/Table o f Contents]

Professional Qualifications
2. [Brief qualification & experience profile, 1 -2 paragraphs]

Detail of the Proceedings & Summarj’ of Case
3. B rief detail o f the nature o f the proceedings, the Orders being sought and by whom. 

Note previous relevant proceedings.
4. Concise summary o f  the case with reference to any key issues, e.g. parent aged 16
5. Summary o f significant areas o f  agreement/disagreement

Enquiries Undertaken
6. People spoken to/interviewed
7. Details o f Contact (personal interview/telephone)
8. Examination o f files and other relevant records.
9. Note contact with child.
10. State reason if contact has not been made with a key person.

Family Composition & Note the child’s:
a. Parents
b. Former and current carers
c. Extended family where appropriate
d. Significant adults
e. Siblings

Background Historj'
11. Synopsis o f  Family Background -  KEEP IT BRIEF
12. Refer to Significant events -  Focus on child’s perspective rather than repeating a social 

work chronology
13. Note professional involvement. Social work files. Schools, GP, Early Intervention & 

other services. State sources o f information
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The Child
Separate Section for each child of sibling group

The Child’s Circumstances
14. Synopsis o f  child’s present circumstances, where they are living and with whom etc. 

Note their family circumstances; current placement and any other court involvement eg 
criminal charges o f  child or parent; custody/access disputes. Note any immediate or 
imminent issues arising, eg prospective change in placement, rehabilitation to parent 
etc.

Wishes, Feelings o f  the Child
15. Describe child’s wishes and feelings.
16. Indicate how wishes and feelings have been communicated to you and/or observed by 

you, if  consistent each time or at variance with what is said to other 
professionals/carers. Refer to and include any letter written by child/young person to 
the court regarding his/her wishes.

17. If  the child is unable to verbalise wishes and feelings because o f age and capability, this 
should be stated. However, observations o f the child’s behaviour and interpretation o f it 
(as indicator o f the child’s wishes and feelings o f the child in your view) should be 
included.

Child’s physical, emotional and educational needs
18. To include special needs and requirements especially medical. This should be tailored 

to the needs and situation o f  this particular child.

Child’s experience o f  harm/ Child in need o f  Special Care
19. Details o f any assault, ill treatment, neglect or sexual abuse.
20. Detail any impairment, or likely impairment, to the child’s health, development or 

welfare.
21. Detail any requirement o f special care or protection.
22. Detail any behaviour posing a real and substantial risk to health, safety, development or 

welfare.
23. Comment upon the criteria in CCA 18(1) (a) (b) or (c) for care order -  or 19(l)(a)(b) or 

(c) for Supervision Order
24. Or refer to the criteria for admission to Special Care

Assessment of parental and other relevant care of the child/Assessment of alternatives
to Special Care
25. The views o f the parents and other relevant persons should be summarised.
26. An assessment should be made o f their capability to provide adequate care.
27. Identify/evaluate supports needed/proposed to enable them to adequately care for their 

child.
28. Assess/note parents’ capacity to effect change/take responsibility.
29. Note any physical/mental health issues impacting.
30. Evaluate available support systems.
31. Note and assess lifestyle circumstances.
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32. Include summary assessment o f carers capacity to meet children’s needs if  not placed 
with parents

The HSE involvement and plan
33. The HSE involvement and plan for the child should be examined and evaluated. If  you 

are raising any issues regarding the HSE past or future care, they should have 
previously been aware o f any criticisms you will make and have the opportunity to 
address these.

34. Comment on the appropriateness o f decisions taken.
35. State any queried inadequacies in service provision or practice. State if these are current 

or have been resolved.
36. Note any compliance/non-compliance with relevant regulation/guidance/best practice.
37. Assess the suitability o f the provisions o f the Care Plan. Consider, and where necessary 

comment, on the following;
• Its ability to meet the identified needs o f the child
• The aim and timescale o f  the plan
• The proposed placement
• Services to be provided to the child and/or family
• Arrangements for contact and reunification
• Support in placement
• Likely duration o f placement
• Contingency plan if  placement breaks down
• Arrangements for terminating placement
• Who is responsible for implementing the plan
• Specific details o f the parents’ role in arrangements
• Wishes and views o f the child
• Views o f parents and other significant adults
• Views o f other agencies involved
• Reasons supporting the course o f  action taken
• Arrangements for input from child, parents and others into decision making process
• Arrangements for the notification o f disagreements or making representations
• Arrangements for health care
• Arrangements for education
• Dates for review

Access
38. State who the child is seeing, in what circumstances, and frequency.
39. State how arrangements are working out in practice. Indicate sources for your 

information and any observations you have made.
40. Note any other suggestions for contact e.g. with sibs.
41. Assess
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The likely efTects on the child of any change in circumstances
42. Discuss the impact o f change, positive and negative. For younger children, use 

Attachment as the framework. For older children, discuss their resilience and capacity 
to manage change.

The range of options available to the court
43. These should be listed and examined for their merits, with a reasoned analysis o f the 

likely effects o f the various options. Include Order/No Order

Discussion of Child’s Interests/Assessment/Summary
44. Withm this section, please summarise the whole situation, with the specific focus on 

the child’s interests. I f  the child’s wishes and feelings are at variance with the child’s 
interests, state this and explain clearly how you have come to this conclusion.

45. If  your report is lengthy, this may be the only section that the court or solicitors will 
actually read so make sure that everything that has to be said is in this section and that 
it is clearly marked

Recommendations
46. Make your recommendations:

a. Based on information available
b. Based on professional judgm ent
c. Based on the wishes, feelings and interests o f the child
d. Based on the needs o f  the child.

47. Make specific, realistic and achievable recommendations.
48. Note action points to be followed, and state by whom.
49. End with court recommendations re order/review/period of adjournment.

Signature

[Your Name]
Guardian ad Litem
[Date]
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