
LEABHARLANN CHOLAISTE NA TRIONOIDE, BAILE ATHA CLIATH TRINITY COLLEGE LIBRARY DUBLIN
OUscoil Atha Cliath The University of Dublin

Terms and Conditions of Use of Digitised Theses from Trinity College Library Dublin 

Copyright statement

All material supplied by Trinity College Library is protected by copyright (under the Copyright and 
Related Rights Act, 2000 as amended) and other relevant Intellectual Property Rights. By accessing 
and using a Digitised Thesis from Trinity College Library you acknowledge that all Intellectual Property 
Rights in any Works supplied are the sole and exclusive property of the copyright and/or other I PR 
holder. Specific copyright holders may not be explicitly identified. Use of materials from other sources 
within a thesis should not be construed as a claim over them.

A non-exclusive, non-transferable licence is hereby granted to those using or reproducing, in whole or in 
part, the material for valid purposes, providing the copyright owners are acknowledged using the normal 
conventions. Where specific permission to use material is required, this is identified and such 
permission must be sought from the copyright holder or agency cited.

Liability statement

By using a Digitised Thesis, I accept that Trinity College Dublin bears no legal responsibility for the 
accuracy, legality or comprehensiveness of materials contained within the thesis, and that Trinity 
College Dublin accepts no liability for indirect, consequential, or incidental, damages or losses arising 
from use of the thesis for whatever reason. Information located in a thesis may be subject to specific 
use constraints, details of which may not be explicitly described. It is the responsibility of potential and 
actual users to be aware of such constraints and to abide by them. By making use of material from a 
digitised thesis, you accept these copyright and disclaimer provisions. Where it is brought to the 
attention of Trinity College Library that there may be a breach of copyright or other restraint, it is the 
policy to withdraw or take down access to a thesis while the issue is being resolved.

Access Agreement

By using a Digitised Thesis from Trinity College Library you are bound by the following Terms & 
Conditions. Please read them carefully.

I have read and I understand the following statement: All material supplied via a Digitised Thesis from 
Trinity College Library is protected by copyright and other intellectual property rights, and duplication or 
sale of all or part of any of a thesis is not permitted, except that material may be duplicated by you for 
your research use or for educational purposes in electronic or print form providing the copyright owners 
are acknowledged using the normal conventions. You must obtain permission for any other use. 
Electronic or print copies may not be offered, whether for sale or otherwise to anyone. This copy has 
been supplied on the understanding that it is copyright material and that no quotation from the thesis 
may be published without proper acknowledgement.



Liberalisation and Restructuring of the Electricity Industry:

Is Regulatory Uncertainty the Weakest Link? The Devil is in the detail. 

Focus -  Republic of Ireland.

By Ellen Thorsch

Thesis submitted for the degree of Doctor of Philosophy, Trinity College, Dublin.

June 2012

Supervisor: Dr. Diarmuid Rossa Phelan, Law School, Trinity College, Dublin



Declaration

1, Ellen Thorsch hereby declare that:

(a) This thesis has not been submitted as an exercise for a degree at this or any other 

University.

(b) It is entirely my own work.

I agree that the Library may lend or copy this thesis upon request.



Declaration

I, Ellen Thorsch hereby declare that:

(a) This thesis has not been submitted as an exercise for a degree at this or any other 

University.

(b) It is entirely my own work.

I agree that the Library may lend or copy this thesis upon request.

Ellen Thorsch 

9th July 2012



SUMMARY

Liberalisation and Restructuring of the Electricity Industry;

Is Regulatory Uncertainty the Weakest Link? The Deyil is in the Detail.

Focus - Republic of Ireland.

This thesis exam ines the European U nion’s restructuring and liberalisation policy of 
the electricity industry. It details the level of implem entation of this policy in law and 
in practice, particularly, in the case of the Republic of Ireland. It seeks to establish the 
causes of why this policy has not met the original expectation o f a Single European 
Electricity M arket. This thesis identifies multifaceted forms o f regulatory uncertainty 
as the overriding cause for the failure to create a Single European Electricity Market. 
Some of these include for instance:-

The type o f legislative instrument (Directives) used to liberalise the electricity 
industry, which provided flexibility but at the same tim e created regulatory 
uncertainty because inappropriate unbundling of the industry, due to the model types 
and choices o f unbundling in the Directives has taken place. Uncertainty in the 
unbundling m odels has also created much inefficiency in the industry, when the 
purpose of liberalisation was to create efficiencies. This has been particularly so for 
the Republic of Ireland with consumers and taxpayers bearing the costs. Loss of 
confidence for new M arket Participants who need to invest very large sums o f money 
to enter the electricity industry has also occured.

The step-by-step or gradual approach to liberalisation of the industry, created a tim e 
lag initially and prevented full market access to new M arket Participants. This 
resulted in uncertainty because only a lim ited number of custom ers were accessible to 
new M arket Participants, thus m aking business decisions such as the size and 
financing o f generator plant more difficult.

The abundance o f subsequent legislation to attempt to rectify the restructuring and 
liberalisation process and consequently the continual developm ent of new policies and 
procedures has com pounded the regulatory uncertainty, because new M arket 
Participants cannot gain a comprehensive overview of how the industry is regulated. 
It is continually undergoing frequent changes, almost on an ad hoc basis, and thus 
business decisions m ade today on the basis o f a particular policy or procedure might 
not apply next week.

The failure to have a pre-liberalisation process or a subsequent comprehensive 
European Electricity or Energy Policy agreed in addition to not having the necessary 
network infrastructure in place to enable new M arket Participants to trade electricity, 
created and still creates uncertainty, because it inhibits electricity trading on an inter- 
M ember State basis and delays the generation of electricity at full capacity within a 
M em ber State.
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The non-integration of poHcies having a direct effect on the electricity industry into 
the liberalisation process, such as State Aid, Taxation, Environm ental Protection and 
Sustainable Developm ent and also their non-standardised application by the M ember 
States, distorts competition. This is because these policies affect the industry in 
respect o f costs, subsidies and capacity to enter and stay in the electricity industry. In 
addition, the developm ent and m anagem ent o f these policies by distinct European 
Directorates, means a broad-brush approach is used in their im plem entation and these 
are not specifically appropriate to the electricity industry. In some aspects conflicts 
between the differing provisions can arise.

A solution specifically for a small isolated country like Ireland is proposed in the final 
chapter o f the thesis.

The research carried out from a legal discipline perspective, has been extensive but 
lim ited in its outcome, because very few legal academics, particularly in the United 
Kingdom and Ireland have contributed to this field o f research. It will therefore be 
noted that m uch of the academic literature cited in this thesis stems from  the 
discipline of economics. Although the law in relation to this subject m atter was only 
first published in 1996, other network industries such as railways and 
telecom m unications had been liberalised or privatised prior to this. Thus for 
com parative purposes these industries were also researched. The conclusion of this 
thesis is that they are for the most part not comparable, due to technical complexities 
peculiar to the electricity industry. In addition there has been very little case law, 
possibly because the Regulators o f the industry in fact adjudicate in respect of 
disputes between parties and also approve all policies and procedures developed for 
the industry restructuring process.

The research m ethodology for this thesis initially stemmed from working in this 
particular industry as an analyst. The research methodology adopted thereafter 
involved researching European law and many background papers from the European 
Com m ission Directorates to investigate what the ultimate aim or roadm ap o f the 
liberalisation process was. A similar m ethodology was carried out in respect o f Irish 
law and the Irish Governm ent policies, including decisions and policies approved by 
the Com m ission for Energy Regulation. It also became clear that other international 
organisations and other aspects o f law required research because the European and 
Irish liberalisation legislation alone was not providing a full picture. The research 
m ethodology thus extended to researching organisations and their publications such as 
the United Nations, the Organisation for Econom ic Co-operation and Development 
and the W orld Trade Organisation in relation to this subject matter. The unavailability 
o f appropriate legal academic sources has undoubtedly added to the com plexities of 
researching this particular field of law. The conclusion this thesis has made in terms 
o f research is that initially the restructuring and liberalisation o f the industry broadly 
emanates from the United Nations and the economic policies o f the form er British 
Prime M inister M argaret Thatcher and the form er President o f the United States 
Ronald Regan.
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Liberalisation and Restructuring of the Electricity Industry - Is
Regulatory

Uncertainty the Weakest Link? The devil is in the detail.

Chapter 1

Introduction, Liberalisation and Thesis Argument

1



Part 1

l.A. Introduction

This thesis examines the European U nion’s liberalisation policy of the electricity 

industry. It details the level o f im plem entation of this policy in law and its practical 

application, focusing on the Republic o f Ireland. It seeks to establish the causes of 

why this policy has not met the original expectation of a Single European Electricity 

M arket or the Internal M arket in Electricity (lEM ) as it is also frequently referred to, 

and the resulting consequences. It proposes and formulates in light of interaction of 

European Union and national legal rules, proposals for reform of this policy for a 

M em ber State such as Ireland so that Ireland might regulate its electricity industry 

more cost efficiently and appropriately from  an infrastructure investment perspective 

whilst providing for com petition opportunities from parties other than the former 

State monopoly. The fundam ental question this thesis researches is whether 

uncertainty in the newly regulated liberalisation process is the prime causative factor 

for the current uncompetitive, costly, bureaucratic, investor deterring and consum er 

punitive position o f the Single European Electricity Market. Since the electricity 

industry has been newly regulated in each of the European M ember States due to 

European legislation, with the exception o f the United Kingdom, this thesis refers to 

the uncertainty created upon liberalisation as regulatory uncertainty.'

Part 1 examines the legal foundations o f liberalisation and the research and 

contribution this thesis makes to the field. Part 2 briefly addresses the m ajor critiques 

this thesis puts forward to the liberalisation process, what is the internal market, what 

is liberalisation, the experience o f other network industries concerning liberalisation, 

why liberalise, the Irish electricity system prior to liberalisation, what is regulatory 

uncertainty, the possible causes o f regulatory uncertainty, the thesis argument, the 

solution pertaining to Ireland, and an explanation of the flowchart at the end of this 

chapter.

' What is meant by regulatory uncertainty and how it manifests itself is discussed further 
towards the end of this chapter.
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1. (i) Legal Foundations of Liberalisation

Liberalisation of the electricity industry in Europe has been accom plished through its 

own specific legislative instruments in the form  o f European Directives, Regulations 

and Decisions. These legislative instrum ents are stand-alone instruments but form part 

of a w ider body of European law, the internal or single market, addressed further 

below. Academ ic literature suggests it can also be im plied from Article 3 o f the 

Treaty on European Union, at least from  a security o f supply perspective, that 

electricity because of its general vital econom ic nature and the direct and indirect 

effects interruptions to supply would cause, in effect, preventing consumers from 

acquiring goods or services and “required for the prom otion o f balanced growth and 

stability as well as a highly com petitive social m arket econom y serves to promote the 

objectives relating to economic developm ent em phasized by Article 3 TEU ”.̂  

General European com petition law provided for mainly in the Treaties and detailed 

further in secondary European legislation such as the m erger, state aid and taxation 

Directives, are further sources of law applicable to the liberalisation o f industries and 

creation o f internal markets. The essential facilities doctrine imported from United 

States anti-trust law, but arguably applied with a European slant, has relevance with 

respect to the interpretation o f competition law. Case law specifically relating to the 

electricity industry has been sparse and the European Court o f Justice’s analytic 

contribution has been confined prim arily to utility m erger cases, although according 

to Bj0m ebye, “electricity, like natural gas and other petroleum  products has long been 

regarded as constituting “goods” within the m eaning o f the Treaty on the Functioning 

of the European Union by the European Court of Justice” .̂  Thus the courts have not 

contributed towards the interpretation o f the fram ework legislation at European and 

National level, but only indirectly on general or ancillary issues. No cases have been 

adjudicated upon by the courts in the Republic o f Ireland. The main reason for this 

lim ited im pact of judicial intervention is the establishm ent o f Regulatory Authorities 

in each M em ber State. D isputes in Ireland have been m ainly in relation to access to

‘ Henrik Bj0mebye Investing in EU Energy Security. Exploring the Regulatory Approach to 
Tomorrow’s Electricity Production Pages 65-67.
 ̂ Ibid Henrik Bj0rnebye, Page 75 referring to Case C-393/92, Almelo [1994] ECR 1-1477, 

paragraph 28 where the Court unequivocally declared that electricity is to be regarded as 
“goods” with the meaning of current Article 34 Treaty on the Functioning of the European 
Union.



the netw ork and costs, with one exception and this was settled out of court. This case 

is addressed in the chapter concerning the Irish liberalisation process.

1. (ii) Research and Contribution to the Field

M uch of the research in this thesis is from original sources rather than academic legal 

writings because although there are academic writings from the University faculties of 

econom ics specifically concerning the wholesale electricity m arkets and also some 

from the University faculties o f engineering, University faculties o f law in the English 

speaking world have not been so productive in analysing the legal rules concerning 

the electricity industry. The field encompasses complex technical and economic 

issues and is a new area o f law, different to other network industries in its practical 

application and certainly very different to other non-network internal markets. The 

foundation of liberalisation is the legal framework, (albeit itself stemming from quite 

a nebulous politico-econom ic ideology) and this legal fram ework deserves legal 

exploration, because the objectives set have not been achieved to any measurable 

extent and seem possibly achievable only in the distant future, if at all. M eanwhile the 

consum er is paying extraordinary prices for consuming electricity. The Florence 

School o f Regulation (Robert Schuman Centre for advanced studies) at the European 

University Institute has provided quite a number of academic working papers but even 

here it is mainly econom ists who have demonstrated the greatest interest in the field. 

In addition, specialist institutions, although not specifically addressing the framework 

legal rules and process, have concerned themselves with this field, often in 

com bination with carbon dioxide emissions or from a global statistical point of view 

or from  a natural resources and security o f supply perspective. These institutions 

include the Organisation for Economic Cooperation and Development, International 

Energy Agency, the W orld Bank, the United Nations, the Oxford Institute of Climate 

Studies and environm ental organisations to name but a few. Thus this thesis primarily 

analyses the im portant original sources from the European Com m ission, United 

Nations, Governm ent Departm ents and other organisations. Furthermore, it will be 

noted that academic references throughout this thesis are predom inandy the views of 

economists.
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T his thesis therefore contribu tes to  the field  o f libera lisation  o f the electricity  industry  

as an exam ination , research  and analysis o f  its legal fram ew ork  because although 

stem m ing  from  a po litico-econom ic ideology, (com paratively  ju s t as cap ita lism  and 

com m unism  are po litico-econom ic ideologies, each o f  course w ith  im portant social 

im plications) this id eo lo g y ’s pan-European legal fram ew ork, differs in each M em ber 

S tate and although the original legal basis is the sam e, it takes no regard  to a S ta te ’s 

p articu lar c ircum stances, be it population  size, geographical location , or previous law  

and institu tions o f  the S tate or, in fact, the nature o f  the industry  and its good. 

E conom ic literature has generally  based  its theories and so lu tions on the existing legal 

ru les o f liberalisation  and thus lim itations ex ist because m ainly  the w holesale trading 

or m arket are addressed and not the ground rules o f the functionality  o f  the w hole 

system  on w hich the m arket or trading is built upon. T his thesis exam ines the policies 

and processes developed , based on this fram ew ork, and how  they function. It is not an 

abstract exam ination  o f  legal rules but m oves from  the source o f the law , the 

E uropean  D irectives and their background, to the national legal im plem entation, to 

the practical im plem entation  by the regu la to r and stakeholders. T his is because the 

practical application  and im plem entation dem onstrates the w eaknesses in the legal 

rules. T he fields o f  econom ics and law  have quite d ifferen t approaches w hen 

w eaknesses or non-functionality  are evident. T raditionally , the law  is perceived to be 

re luctan t to change because certainty is a valued general p rincip le o f law. T he field  o f  

econom ics is m ore dynam ic and am enable to change, fo r exam ple, the trading rules o f  

a m arket from  one type to  another (b ilateral to gross pool) seem s less o f an issue. In 

sum , there is little  hesita tion  in m aking changes w ith  the aim  o f m aking som e aspect 

m ore functional. T he legal changes in the liberalisation  process through the various 

D irectives, R egulations, and  D ecisions are therefore m ore econom ics driven and not 

so m uch focused on m ain tain ing  the general princip les o f  law  and thus this provides 

an exp lanation  for the constan tly  changing  law  in this field.

T he ex isting  consensus, certain ly  from  the E uropean C o m m issio n ’s perspective, has 

been that a lthough w ork still needs to be  done, a S ingle M arket in electricity  can be 

achieved. B ut contrary  critiques are slow ly  emerging"* predom inan tly  from  the parties

* Henrik Bj0rnebye’s book Investing in EU Energy Security. Exploring the Regulatory 
Approach to Tomorrow’s Electricity Production (2010), is an example of this changing view.
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wishing to enter this market. As stated by Harris^ “the free market political ideology 

applied to the Electricity Supply Industry across the world is remarkably consistent. 

This is in some part due to the fact that change takes some decades to fully 

implem ent, and because the im plem entation lags the ideology, the practical 

ram ification o f the ideology does not get fully tested. In other words, we await the 

results o f the global experim ent!” This “experim ent” I argue will not prove to be a 

failure m easured in absolutes, but it is proving to be costly, particularly for Ireland. 

M oreover, the results o f this experim ent may well prove to be simply a transfer of 

wealth from the State in the case of Ireland to private industry, because to date none 

o f the expected benefits of liberalisation espoused by the European Com m ission and 

discussed throughout this thesis are visible or measurable in Ireland and private 

industry has been heavily subsidised by the taxpayer. However, similarly to the recent 

banking crisis and British Rail (discussed below) if  difficulties arise, the State must 

step in due to the strategic economic im portance o f the industry.

Part 2

The following section o f the chapter briefly summ arises the major critiques this thesis 

finds concerning liberalisation o f the electricity industry and addresses issues such as 

what is the Internal M arket, what is liberalisation, why has the electricity industry 

been liberalised

This section also examines the Irish Electricity System prior to liberalisation and its 

legislation, what is m eant by regulatory uncertainty in this thesis, and some issues, as 

examples, which contribute to creating regulatory uncertainty. The Thesis Argument 

and flowchart o f policies interacting with the electricity industry and its liberalisation 

process concludes the chapter.

 ̂Chris Harris, Electricity Markets, Pricing Structures and Economics, Page 107.
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2. (i) Thesis Critiques of Liberalisation of the Electricity Industry with specific 

reference to Ireland.

The following critiques are not an exhaustive list of problematic issues concerning 

liberalisation of the electricity industry. However, they are the most obvious and will 

be addressed throughout this thesis at the appropriate points for analysis in detail. 

Some are briefly addressed below, so that diversions are not created from the main 

purpose of this thesis, which is to examine the legal framework of the liberalised 

electricity industry.

A. The costs of liberalisation have not been quantified. A cost-benefit analysis was 

never carried out prior to the European legislation being passed. In Ireland an efficient 

system was broken up and is continuing to be broken up with enormous costs being 

inflicted on consumers through subsidies to private companies in infrastructure 

investment that is uneconomic, additional levies for wind energy, increased regulatory 

oversight costs in the establishment of a Regulator, the duplication of work of the 

semi-state companies and consequent administrative costs, additional costs in 

technology to enable, for example, metering facilities to be appropriate to more than 

one provider and its oversight costs, costs to develop an electricity wholesale market, 

and administrative costs to change supplier, to name but a few, all resulting in 

increased electricity prices for consumers. Furthermore, it is very pertinent that many 

of these costs are ongoing long-term costs and not simply one-off expenditures. 

Moreover, increased high electricity prices make small countries such as Ireland 

uncompetitive from a general economic perspective and it is probably un-quantifiable 

how many companies have left Ireland because of electricity overhead costs or 

because of delays in construction to increase their Megawatt import capacity due to 

the fact that commercial consumers are placed in a queuing system, because of 

liberalisation, with market participants wishing to generate electricity. This issue is 

addressed in further detail in the chapter on the Irish liberalisation process and is also 

demonstrated by its previous efficiency in the section below concerning the Irish 

electricity system prior to liberalisation.

B. The regulatory approach applied to the electricity industry is similar to other 

network industries, yet in most instances as briefly discussed below, this approach has
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not brought benefits, but resulted in breaking up an existing system, with negative 

consequences and not benefits. If the general purpose of competition in any industry 

is to increase efficiencies, im prove services and reduce costs, to benefit prim arily the 

consum er and also the industry itself, then competition has not achieved this purpose.^ 

That is, if  one accepts that com petition is the reason for liberalising an industry. The 

rail industry and telecom m unications industry as comparative industries are briefly 

analysed below, however, lessons that might have been learned from other network 

industries with far less com plexities than electricity have not been learned. Notable is 

also that the academ ic literature does not attempt to make comparisons with other 

network industries and the electricity industry. I argue that this is because it becomes 

rapidly visible that electricity is quite different to other network industries and thus 

not comparable. However, sim ilar if  not identical regulatory principles are applied 

regardless. The regulatory approach is further addressed in the conclusion chapter, 

which advocates a different approach and solution for Ireland.

C. A lack of planning for infrastructure and the omission of a comprehensive 

European Energy Policy has been a major contribution to the internal electricity 

market not succeeding. Bj0m ebye puts it appropriately as “a goal without a plan” .̂  

Security of supply and com petition to produce cheaper prices, are the alleged prim e 

reasons for liberalisation o f the electricity industry. Yet, a comprehensive European 

Energy Policy and the international and local infrastructure, was not and is still not, 

sufficiently developed. But these are core tools to achieve the objectives of 

competition in a Single Electricity M arket and Security of Supply. The Trans- 

European Networks chapter addresses this critique in detail.

D. Environm ental costs such as retro-fitting and carbon dioxide em issions are an 

integral part of electricity generation. There are many critiques to this aspect which 

are detailed in the chapter on environm ental protection and sustainable developm ent.

 ̂ The European Commission’s communication (2009/C 45/02) of 24.2.2009 entitled 
Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty 
to abusive exclusionary conduct by dominant undertakings interprets I contend the limits of 
competition.
 ̂Op cit Henrik Bj0mebye, 24 referring to his article “Interconnecting the Internal Electricity 

Market: A Goal without a Plan? CRNIl no.3 (2006); 333-353.



however, the main one is, these costs have not been factored into the liberalisation 

process and further increase the price o f electricity.

E. Specific legislation appropriate to the industry encom passing environm ental, 

taxation and state aid issues might be better integrated within the liberalisation 

process and legislation to provide a clear picture o f the costs, subsidies and taxes 

payable and investm ent opportunities. Liberalisation legislation systematically 

arranged would bring m any benefits in relation to efficiencies, costs, sustainable 

developm ent and the avoidance of stranded costs that are incurred when inappropriate 

developm ent occurs. This issue is addressed in detail in the taxation and state aid 

chapter o f the thesis.

F. Opt out for countries where costs outweigh benefits or derogations as appropriate 

and a recognition that the one size fits all common rules m ight not be appropriate, but 

that a level of com petition and the benefits which are supposed to flow from this is 

still achievable for small markets. This issue is addressed in the conclusion chapter of 

the thesis.

G. Com petition as a concept is vague. It should be clearly defined. Is it defined and 

m easured by market share, by price increases or decreases, by the num ber of new 

entrants, by the economic impact is has, by the social impact is has, by efficiencies in 

delivery or production. Thus what are the parameters by which competition is 

m easured and what economic impacts could be brought about by taking alternative 

variations of regulatory approaches at EU and national level. I argue the purpose of 

com petition must prim arily be to benefit the consumer, because electricity, an 

essential facility, leaves the consum er no substitutable choice. This critique is 

discussed in the conclusions chapter of the thesis.

H. If electricity liberalisation has not brought the benefits expected, for instance, 

technical efficiencies and lower costs to consumers, it m ight in fact have brought 

other benefits such as renewal and expansion o f the network infrastructure.^ W hether

* Please see, for instance, the Grid 25 Strategy for expansion and renewal of Ireland’s 
Electricity Grid referred to in this thesis under 2. (vi). The Irish Electricity System prior to 
liberalisation.
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these unintended benefits outweigh the incurred detrim ents can only be ascertained by 

a m edium  and long-term cost/benefit analysis. This issue is addressed in the 

conclusions chapter of the thesis.

1. Electricity because of its technical com plexities might not be a suitable product or 

industry to be liberalised to achieve a single market o f twenty-seven M ember States. 

O ther countries have not achieved it, including the United States, which is far more 

integrated than Europe.^ A m ore realistic aim therefore might be competitive regional 

markets. Distributed generation could thus be a more sustainable and cost effective 

option. This issue is addressed in the environm ental chapter o f the thesis and the 

conclusion chapter.

J. Different wholesale market trading rules apply in each M em ber State. This makes 

trading difficult. Ireland also changed its market rules from bi-lateral to gross 

m andatory pool. Changing market rules and the national operator planning the 

infrastructure developm ent according to the needs o f the system, rather than market 

participants directing the planning and the specific issues found in Ireland are 

addressed in the Irish liberalisation process.

2. (ii) What is the Internal Market?

Bj0rnebye states “the internal electricity market can in general terms be described as 

an electricity market w ithout internal frontiers: a market in which free movem ent is 

ensured in accordance with the provisions of the Treaty on the functioning o f the 

European Union (Article 26 (2)” .'° Further, “the introduction of competition in those 

parts o f the electricity sector where competition is possible, in practice generation and 

supply activities, is therefore a key factor for realising the concept of the internal 

m arket” ."  As Harris explains “If there is comm on ownership of networks and 

generation, or networks and supply, or both (as there is in a national monopoly), there

 ̂ For instance the PJM market. For a historical development and further reading on one 
United States electricity market, the PJM market, please refer to “The PJM Maiket by Joseph 
Bowring, Chapter 13, Page 451 et seq. from the book Electricity Market Reform An 
International Perspective edited by Fereidoon P. Sioshansi and Wolfgang Pfaffenberger. 
Published 2006 Elservier Ltd.

Op cit. Henrik Bjomebye, Page 7.
''  Ibid Henrik Bjomebye, Pages 7-8.
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is conflict of interest, so that the incumbent is incentivised to raise the entry barrier 

and excessively charge new entrants” .'^

The Internal Market Directorate describes the policy of Internal Markets as a powerful 

instrument to promote economic integration and to increase competition within the 

European U n i o n . I t  states some of the benefits as being the creation of at least 

2.5 million extra jobs and an increase in wealth attributable to the Internal Markets of 

nearly € 900 billion. Competition has increased as companies find new markets 

abroad and. prices have converged (in many cases downwards). Further, the range and 

quality of products available to consumers have increased. It guarantees to EU 

companies the freedom to establish themselves in other Member states, and the 

freedom to provide services on the territory of another EU Member State other than 

the one in which they are established. The only negative aspect according to the 

Directorate is that there are still some barriers that need to be removed in some 

markets to gain the full benefit of this policy.'"^ So the basic principle of the Internal 

Market is to remove all types of barriers within European Union Member States in 

order to enable trading by any Member State company in any Member State. 

Undoubtedly, the European Internal Market with twenty-seven Member States is the 

largest in the world including with, respect to electricity, the United States. 

Undoubtedly all barriers to trade should be removed, but this should not necessitate 

the break up of an existing system to the detriment of the consumer, instead I argue 

the system should seamlessly accept and entice other competitors. To do this it must 

first be established where perceived barriers exist, if they are in fact real barriers, if 

the barriers are of benefit to the greater good, how their removal would bring about an 

even greater benefit to the greater good and not just to a specific company, and how 

the removal of the barriers can be achieved seamlessly so that the greater good is not 

damaged in the process. The greater good is, I argue, the consumer, the economy and 

the environment. Electricity, unlike other internal markets is a single product. Thus 

many of the benefits the Commission identifies for other internal markets will not be 

achieved in the electricity market.

'■ Op cit Chris Harris, Page 121.
<http://ec.europa.eu/intemal market/top laver/index 19 en.htm> 

'■* <http://ec.europa.eu/intemal market/top laver/index 19 en.htm>
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Internal M arkets have been developed in a num ber of industries, for example, 

telecom m unications and financial services, to name a few. The Internal M arket m ight 

be described in short as a further phase o f a revived and further integrated version of 

the Com m on M arket under the European Econom ic Community. The legislation 

establishing and governing the internal m arket comm enced with the Single European 

Act, which came into force on 01.07. 1987'^. It has currently advanced in October 

2010 to the European Com m ission adopting the ‘Single M arket A ct’; a plan to boost 

growth and restore confidence in the benefits o f market integration in Europe. The 

Single M arket Act sets out 50 proposals to be enforced by 2012 to make the single 

market work better and calls for action to m ake the lives o f all market participants -  

companies, consumers and workers -  easier.

Although the European Com m ission and other European bodies view the Single 

M arket and the Internal M arket as the same concept, this is perhaps questionable and 

open to different interpretations. A single market, in the context of a com m unity of 

twenty seven M em ber States, m ight imply one market where all M embers go to do 

their trading; an internal market in the context o f a comm unity of twenty seven 

M ember States m ight arguably imply twenty seven markets competing against each 

other within the com m unity boundary. The form er therefore implies centralised 

trading, the latter a form of decentralised trading where M em ber States are inviting 

other M em ber States to trade in their M em ber State. So perhaps the concept o f Single 

M arket and the Internal M arket although used interchangeably is not so well defined 

and leaves room for differing interpretations in the context of a twenty seven M em ber 

State European Union. The latter with the m ovem ent towards regional markets is 

currently the state of play.

The Single European Act Treaty of 1986 is the formal starting point o f the Single 

M arket and states in Article 13:-

“The EEC Treaty shall be supplem ented by the following provisions:

Article 8a

The Com m unity shall adopt measures with the aim of progressively establishing the 

internal market over a period expiring on 31 Decem ber 1992, in accordance with the

'^O.J. L 169 Of 29.06.1987
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provisions of this Article and o f Articles 8b, 8c, 28, 57(20, 59, 70(1), 84, 100a, and 

100b and without prejudice to the other provisions of this Treaty. The internal market 

shall com prise an area without internal frontiers in which the free m ovem ent o f goods, 

persons, services and capital is ensured in accordance with the provisions o f this 

Treaty.” Article 99 provides an insight into what some of the internal frontiers are. It 

states “The Council shall, acting unanim ously on a proposal from the Com m ission 

and after consulting the European Parliament, adopt provisions for the harm onization 

o f legislation, concerning turnover taxes, excise duties and other form s of indirect 

taxation to the extent that such harm onization is necessary to ensure the establishm ent 

and the functioning o f the internal market within the tim e-lim it laid down in Article 

8a.” Thus the harm onisation of tax and excise duty legislation is a key principle to the 

Internal M arket. It is, however, not the only principle to the formation o f the internal 

market. M easures having equivalent economic effect and abuse o f a dominant 

position as set down in Treaty legislation and interpreted by the European Court of 

Justice are further principles o f the Internal Market. Therefore, from a legislative 

perspective the application of anti-com petitive rules and taxation harm onisation are 

key aspects to the creation o f the Internal M arket in an industry.

Legislation not specifically aimed at the internal market of an industry, but rather 

consisting of general European Union principles, frequently taking the form of 

Directives or Regulations, is equally important and applicable to the developm ent of 

an internal market o f an industry. The prime exam ple is protection of the 

environm ent, which is o f general application, specifically set down in, for instance, 

the carbon dioxide emissions trading directive. It prim arily applies to the electricity 

industry, but also some other industries. The question this thesis thus poses is that 

although national barriers might be rem oved through harm onisation or com m on rules 

o f the specific legislation, is this sufficient, because other barriers m ight be present, 

that are in fact not directly part o f the specific liberalisation legislation, but that also 

hinder the developm ent o f an internal market. Environm ental com pliance costs 

provide an example.
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2. (iii) W hat is liberalisation?

A universally accepted definition is difficult to find. Pollitt states “by liberalisation I 

take to mean the use of market or quasi-market m echanism s as part o f a reform of the 

sector by regulation I take to mean intervention to restrain the operation of market 

prices or to set standards (e.g. for quality or system security) at variance with those 

that would otherwise have operated in the absence o f regulation” .'^

The historical origin and context of the concept o f liberalisation as it is known today 

was bom  sometim e in the 1980s. In the 1980s the British Prim e M inister M argaret 

Thatcher decided to privatise many national industries in the United Kingdom. The 

privatisation concept involved the selling of national industries to private investors in 

the hope that efficiencies such as operational and financial would be created, and that 

the Exchequer would be relieved of the burden o f having to feed the national 

m onopolies with funds. It turned out to be a mediocre success, but could be regarded 

as the forerunner of the current liberalisation concept. Privatisation has involved 

selling parts or the w'hole o f a previously State-owned com pany to private investors in 

the form  o f shares, often as a public offering, initially at least. The privatised 

company is also frequendy tasked with public service obligations conditions and is 

subject to regulatory oversight from a competition perspective, that is, ensuring that it 

is not abusing a dom inant position for instance. This is the model the United Kingdom 

has adopted for its m ajor industries and is thus from a corporate law perspective 

different to the liberalisation model adopted by the European Union. Since this is not 

a thesis on privatisation versus liberalisation, it is probably sufficient to accept the 

corporate ownership difference as being the main distinguishing factor between a 

form er m onopoly semi-state company that is privatised and a m onopoly semi-state 

company undergoing liberalisation, where the state still is the ow ner o f the company, 

at least in Ireland. There are therefore variations o f privatisation and liberalisation. 

Frequently the main activities, controls and obligations are very sim ilar for both types

Michael Pollitt Judge Business School and ESRC Electricity Policy Research Group, 
University of Cambridge. Liberalization and Regulation in Electricity Systems -  How can we 
get the balance right? From the book Competitive Electricity Markets Design, 
Implementation, Performance edited by Fereidoon P. Sionshansi. Page XVII Foreword.
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of company, however, this thesis will only analyse the current liberalised case of 

Ireland and its unbundling provisions as part of liberalisation.

B jom ebye states, “the term market liberalisation is far from self-explanatory and can 

be criticised as inaccurate. A ccording to the International Energy Agency, the term 

refers to the worldwide trend which aims to improve the econom ic efficiency of 

electricity supply industries by introducing elements of com petition and moving 

towards m arket-based pricing” .’  ̂ Harris provides a more detailed explanation: “whilst 

‘deregulation’ has a specific m eaning (stepwise opening of the monopoly sectors with 

regulated prices to competition), liberalisation has a more informal use. There are 

essentially three com ponents to liberalisation of the Electricity Supply Industry, (i) 

reduction o f the role o f the state, in terms of ownership, comm and and control, 

prescriptive solutions and direct cross subsidy, (ii) creation and enhancem ent of 

com petition by deregulation, vertical de-integration (unbundling), horizontal de

integration (divestm ent) and regulated third party access, (iii) increasing choice for 

consum ers and participation in short and long term demand management and 

responsibility to secure their energy” .'* The word liberalisation although used in the 

legislation o f the European Union is not specifically legally defined. Liberalisation, in 

the context o f the electricity industry, has meant the opening up of certain functions 

carried out by State or sem i-State com panies to private investors, to the extent that 

private investors are perm itted to carry out some functions previously exclusively 

carried out by state or sem i-state m onopolies. However, it does not prohibit the sem i

state companies from continuing to carry out these competitive functions. It does not 

necessarily involve the selling off of sem i-state companies in the form of shares.

Com parisons between the United Kingdom  and the Republic o f Ireland electricity 

industries are only of value to the extent that one is comparing two different economic 

models in two different countries including from  a historical, population size, market

Op cit Henrik Bjornebye, Page 42, quoting the International Energy Agency, Electricity 
Reform, Power Generation Costs and Investment (Paris:OECD/IEA,1999), 29. However, 
Bj0mebye also quotes S. Beder, Power Play (London: The New Press, 2003) 1 also on Page 
42, Footnote 146 “who argues that the term liberalisation is in itself not only inaccurate, but 
even misleading, as it downplays the role of the change in ownership and control from public 
to private hands that often results from the reform process”.

Op cit Chris Harris, Page 122.
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size and geographical perspective and is thus further reflected in the current position, 

despite the fact that they are both island nations.

European Com m unity leaders were also faced with another concept in the 1980s - 

that o f globalisation. The concept o f globalisation does not have a single universal 

definition and its impact or effects certainly create much argument. However, it could 

be described as transforming or having effects on industrial, financial, econom ic, 

political, inform ation technology, cultural, ecological, social, technical, legal and 

ethical aspects o f countries. In sim ple terms, it transforms local or regional m atters or 

phenom ena into global ones. It attem pts to transform different societies into a single 

global society to function together. A lthough globalisation now involves changes in 

all the previously m entioned aspects o f countries, its core purpose involves countries 

opening up their markets to trading with other countries, that is, international trade 

and investment. It has now reached the stage, where large corporations have their 

products produced in the country which they regard as the lowest in terms o f costs 

and corporate taxation and which provide liberal forms of regulation, that is, as little 

regulations as possible. Arguably, it m ight then be described as the m odem  version of 

colonisation by m ultinational corporations. However, it is not a new concept since, for 

exam ple, the Dutch East India Corporation was probably the first such m ultinational 

corporation when it was established around the 17'’’ century. This first era of 

globalisation ended with W orld W ar I and II, but was slowly re-born with the Breton 

W oods conference and the setting up of new institutions such as the International 

Bank for Reconstruction and Developm ent (W orld Bank), the W orld Trade 

Organisation (previously General Agreem ent on Tariffs and Trade or GATT and the 

Uruguay Round), the International M onetary Fund, the United Nations and many 

other im portant international organisations.

The European Union or the European Com m unity as it was known then, 

com paratively to the United K ingdom  followed a different economic concept, namely 

that o f a social market economy. This meant that social aspects o f politics, legislation 

and hence business decisions played a strong role and provided a form  of equity or 

social justice to balance the prim ary corporate consideration -  corporate profit.
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Faced with both the privatisation and globahsation concepts, the European 

Community was forced to re-think and re-evaluate its position and particularly how it 

was going to be competitive not only within the European Community member 

countries, but also on a global basis. The European Union chose the road to 

liberalisation.

2. (iv) Experience of other network industries

An example of a semi-State network company in Ireland which was privatised, is the 

previously named Telecom Eireann now Eircom. It was privatised by listing it on the 

Stock Exchange in 1999 and sold to private investors in the form of shares. The 

subsequent history of this company is briefly, that following a short period where the 

shares increased in price, the price quickly fell, ordinary shareholders sold their shares 

and a large corporate shareholder took over the company. The company was then 

resold, but little infrastructure investment occurred, resulting in Ireland’s network 

telecommunications system becoming outmoded. Eircom was de-listed from the stock 

exchange on 18'*’ of August 2006. As of March 2010 is has 68% market share of the 

fixed line market.'*^ The company now carries debts of over €4 billion and is in the 

process of being re-sold again. With respect to new entrants, although initially 

cheaper prices were offered to consumers and businesses alike the market share that 

Eircom holds in the fixed line business is still significant to the extent that it is a 

regulated private monopoly. Moreover, services which were prior to privatisation 

free of additional charges to the consumer, for example, fault detection, repairs, 

operator and directory enquiry services, have been separated out from the general 

service charge as additional charges now. This gives the appearance that because the 

usage charges and the general service standing charge have been reduced, the cost to 

the consumer has been lowered. On a long-term basis however, every customer will 

eventually have to pay the additional charges, but rather than pay for it in small 

amounts over the years as a proportion of the standing charge for the service, the 

consumer must now pay a larger charge, for instance, in the case of repairs a repair 

charge, but still pays a standing charge. So although the standing charge and the usage 

charges might appear to be lower, the overall long-term total cost is not. Thus if

http://www.eircom.ie
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com petition is to im prove costs and service for consumers, the conclusion is that this 

has not been achieved.

The landline or networks telecom m unications industry although com parable to the 

extent that wires and telephone poles are located all around the country, is not 

com parable with the electricity industry. Essentially this is because the 

telecom m unications netw ork does not require an input. The electricity industry is far 

more intricate because it requires a constant input to produce its product, that is, the 

electricity must be generated or produced at a geographical location from a different 

fuel source and then transported or transm itted to another location where it is used or 

consumed. Furthermore, the transmission o f the electricity generated travels at a high 

voltage, but is then reduced to a lower voltage at a substation through a transform er so 

that when it being used at the consum er’s premises, electrical appliances can function 

without being destroyed. Therefore, at the same time that the electricity is being 

generated in one location it is being consumed at another location. An additional 

com plexity is that the network system itself m ust be held at a constant frequency for it 

to function, that is im balances between consumption and generation m ust be 

controlled for the system to work safely or at all. A further important difference 

between both industries is the environm ental effect and costs, which must be factored 

into the electricity industry. The telecom m unications industry does not produce 

carbon dioxide or other greenhouse gas emissions, however, the electricity industry is 

the largest producer o f any industry that produces carbon dioxide and other emissions. 

This additional com plexity is discussed in detail in the thesis because this thesis 

argues that environm ental aspects o f electricity generation and supply are an integral 

part o f the electricity liberalisation process. The most im portant difference from a new 

entrant perspective is that no large capital requirem ent or construction is required to 

enter the telecom m unications market. The entire infrastructure is in place for the new 

entrant to use upon payment of a rent. A generator supplier on the other hand must 

invest millions o f Euro to construct the generation plant and wait for it to be 

com m issioned so that it is technically safe on the network. Furthermore, other 

construction works to connect the plant from the generator’s property is required to 

meet a possibly newly constructed network line (including other telecom m unications 

w'orks etc), built from the nearest network node, to meet the generator’s line. Re

inforcem ent works could also be required depending on the location of where the
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generator is connecting to the network. Clearly, these are major infrastructure works 

that require a considerable amount of time ( 3 - 7  years) and funding to complete. Thus 

from a technical perspective, apart from the poles and wires, the telecommunications 

and electricity industry have little in common because the telecommunications 

industry does not have the critical technical complexities that the electricity industry 

has. The current liberalisation process of the electricity industry and the privatisation 

process that occurred in the telecommunications industry in Ireland are also not 

comparable because the corporate ownership, access for new entrants, infrastructure 

investment, existence of infrastructure, new market entrants entrance costs and timing 

of entry are very different. Moreover, because the landline telecommunications 

business is substitutable with mobile telecommunications, a growing trend is 

emerging that consumers are moving away from landlines to mobile satellite 

telecommunications. Electricity does not have a substitutable product and therefore 

economic and regulatory theories appropriate to other industries such as the 

telecommunications industry and others, which all have a substitutable product, do 

not apply to electricity. Furthermore, because electricity is a live system, with a 

specific frequency to be maintained, interruptions to the system must be repaired 

fairly rapidly (often this is done automatically) because weaknesses in an area can 

disrupt the remainder of the system forming a risk of blackout. Blackouts can have 

disastrous consequences and take time and a lot of effort to rectify. This risk is not 

relevant to the telecommunications industry.

From a technical perspective, the water industry has some similarities to the 

electricity industry, because an input is required (rain) and pipes transport the water to 

the consumer. However, water pressure can be varied with little adverse consequence 

unlike the network electricity frequency. Apart from a reduced amount of water 

flowing out of the tap once the tap is opened, consumer equipment and appliances are 

unlikely to be damaged. This is also the case with the gas industry as was seen when 

Russia turned off the gas supply to neighbouring countries in 2007. Moreover, gas is a 

primary fuel source that does not require an additional complex process to be 

consumed as such. Electricity requires a process to be produced and consumed 

virtually simultaneously. The electricity industry, although comparable with other 

industries in some aspects, is not comparable with other network type industries
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because it has unique, complex technical features and these features are pertinent to 

the liberalisation process.

The United Kingdom rail industry is a network industry which although less complex 

than electricity provides a com parative exam ple of a privatisation / liberalisation 

hybrid. British Rail was formed by the nationalisation o f four big railway com panies 

and was an integrated State m onopoly, responsible for both the rail tracks and the 

provision of train services (passenger and freight) from 1948 to 1997. It was gradually 

privatised between 1994 and 1997 whereby originally different aspects o f the 

m onopoly were separated out in a rather complex form and allocated to private 

companies. Ownership of the track and infrastructure passed to a com pany called 

Railtrack pic on 1*‘ of April 1994 and services were franchised to twenty five 

individual private companies. There are now' more than ten o f these franchisees or 

licensees operating throughout the United Kingdom. The rem aining obligations of 

British Rail were transferred to BRB Residuary Ltd. The British Railways Board was 

replaced by the Strategic Rail Authority. Railtrack pic, listed on the London Stock 

Exchange from April 1994 to 2002 was sold by its parent company Railtrack Group 

pic to Network Rail. Network Rail was later renam ed Network Railway Infrastructure 

Limited and is now a company lim ited by guarantee. Railtrack Group pic (renamed to 

RT Group pic) was dissolved on 22'’‘‘ June 2010. The reasoning behind all these 

changes is because Railtrack pic’s function o f improving the railway infrastructure 

was criticised after the accidents at Southall in 1997, Ladbroke Grove in 1999, and 

Hatfield in 2000 calling into question the fragm entation of the network both on safety 

and maintenance procedures. Subsequently m ajor repairs across the whole British 

network at a cost o f £580 m illion took place due to the im position o f speed 

restrictions that alm ost brought the netw ork to a standstill following the accidents. 

Com pensation of £534 million was paid to the Hatfield accident victim s and Railtrack 

approached the Governm ent for funding. Despite this €137 m illion was paid to 

shareholders in M ay 2001 and Railtrack was put into adm inistration. Network 

im provements o f a further £3.5 billion were required and in fact the Governm ent went 

to the High Court and claimed that Railtrack was no longer insolvent. R ailtrack’s 

parent group had been placed into voluntary liquidation in October 2002 and Network 

Rail was form ed and charged with acquiring and owning Railtrack pic. Network Rail 

is a private not for dividend company and its borrow ing is backed by the Government.
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The Strategic Rail Authority’s functions were transferred to the Department of 

Transport Rail Group and the Office for Rail Regulation. Furthermore, “Network Rail 

was fined £3 million for safety failings over the 2002 Potters Bar train crash which 

claimed seven lives” . A l t h o u g h  Network Rail’s predecessor Railtrack was 

responsible at the time of the crash Network Rail must pay the fine, which essentially 

means that the taxpayer is paying the fine because Network Rail’s debt is guaranteed 

by the Government. The engineering skill of British Rail had been sold off into the 

maintenance and renewal companies, which apart from the fragmentation was a 

further causative factor for failure. What is clear from the example above is that 

passengers have not benefited from a competitive liberalised service, because they are 

in fact receiving a reduced service, a costlier service and a less safe service. 

Moreover, the taxpayer foots the bill when the private company goes into liquidation. 

So all the changes that took place within this short period of time did not bring any 

benefits to the taxpayer or the consumer. Only the shareholders benefited from the 

dividend payment of a bankrupt company, funded by the taxpayer.

From a public service obligation perspective the complexities of service provision of 

train passenger services during the snow chaos of December 2010 by the train 

franchises, was not in the best interest of the customer. The rail companies cancelled 

up to twenty five percent of train services on Christmas Eve in order to maintain 

punctuality timetables, despite the snow. “Train operators said that, because of the 

cold weather, they needed to run fewer trains to make sure that the services they did 

put on were on time”.^’ Punctuality targets of less than five minutes for commuter 

services and ten minutes for inter-city services trains means that passengers are 

normally entitled to compensation if a train is more than thirty minutes late, but many 

operators suspend payments if they are working to a special timetable. Any services 

that are removed from the timetable by 10 p.m. the previous evening are not taken 

into account when considering either passengers’ rights to compensation or a train 

operator’s punctuality. Cutting the timetable is in the train operators’ interest because 

of performance standards set by the Department of Transport. Those that miss 

punctuality targets set out in their franchise can face fines. In addition, a company 

with a poor punctuality record could face difficulties when its franchise is to be

The Daily Telegraph 14.05.2011 author not identified.
■' The Daily Telegraph, December 24* 2010, page 1.
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renewed. M oreover, fare rises of up to thirteen percent were possible for passengers in 

2011 .

In sum what was previously a service with a system has become fragmented. 

Fragmentation occludes a com plete overview  of what is supposed to be provided and 

who carries responsibility for what aspect. Thus uncertainty develops, because on a 

practical level, steps that were part o f a system, can be omitted. Not every necessary 

step can be legislated for; it is the application of policies developed on foot o f the 

legislation and the integration o f these steps and policies that eliminates or reduces 

risk and increases the quality and levels of service. A completely privatised service 

can also choose to cut all services to any areas where it does not make a profit, 

leaving consumers without any s e r v i c e . T h u s  the above examples o f network 

industries have, in fact, dem onstrated that the processes o f liberalisation or 

privatisation to establish com petition have not provided the benefits expected, but 

have had many negative consequences referred to above.

2. (v) Why liberalise?

Generally its purpose is accepted to be, to establish com petition, and through 

competition to create efficiencies w ithin an industry, provide contractual choice to the 

consum er and also the lowering of prices for the consumer. It also aims to elim inate / 

reduce necessary investm ent o f governm ent funds into these companies, which 

generally provide a public service. The European Com m ission states “consumers 

benefit from com petition through low er prices, better quality and a w ider choice of 

new or im proved goods and services and that consumers benefit from the efficiency 

and productivity which result from effective competition between undertakings” . " 

For many industries, provided com petitors are not elim inated by predatory type 

competition, com petition should provide all the above benefits to the consumer. 

However, the process to create com petition does not appear to be sound and it m ight 

not be appropriate to follow the usual com petition rules and / or process if  a product is

An example although unrelated to the train business is the insurance industry which refuses 
to offer insurance cover to areas where householders have previously encountered flooding.

Op cit Communication from the Commission -  Guidance on the Commission’s 
enforcement priorities in applying Article 82 of the Treaty to abusive exclusionary conduct by 
dominant undertakings, paragraph 5, O.J. 2009/C 45/02.
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not substitutable which is the assum ption the European Com m ission relies on. In such 

instances, direct protection of the consum er’s interests m ust take priority to the level 

playing field com petition law is trying to maintain or establish, and which then might 

subsequently lead to protection o f the consum er’s interests, depending on the 

circumstances. Perm itting access to private com panies and incentivising efficiencies 

through payments (for example, priority scheduling o f a generator on the network) 

and vice versa m ight prove more appropriate for instance, in protecting consumers 

interests. Creating efficiencies is more than ju st the elimination o f waste. It carries 

under-investm ent risks because o f initial over-efficiency, possibly taking many years 

to rectify. Each industry has an optim al level o f efficiency for that period in time and 

with the technology available. Ascertaining and achieving this might benefit 

consumers, the industry and private investors more, than an artificial level playing 

field. “The theory o f contestable markets, developed by Am erican economists in the 

1970s (e.g. Baulmol et al., 1982), is of central importance. This theory formulates the 

conditions that have to apply for potential competition to function as perfect substitute 

for active com petition - under the assumption that there is a natural monopoly 

situation where one supplier can serve the m arkets at a lower cost than several 

com petitors” .

Bj0rnebye explains that “the assum ption that the introduction o f competition in 

electricity market improves efficiency and ultim ately EU competitiveness, can at a 

very general level be explained by the growing consensus that m arkets generally 

deliver better outcom es than state planning and the process o f competition is central 

to the idea of a m arket....T he idea o f introducing com petition in electricity markets is 

based on economic theories o f electricity spot-m arket pricing, developed in the early 

1980s. These theories advanced that electricity spot m arkets would not only lead to 

the efficient operation of electricity generation facilities and efficient trade in the short 

term, but would also lead to an optimal level of investments in the longer-term. 

Essentially, neo-classical economic theory on the long-term  market equilibrium  of 

supply and demand was applied to the electricity market. The expectation was that

Gunter Knieps, Sector-Specific Market Regulation versus General Competition Law: 
Criteria for Judging Competitive versus Regulated Markets, Page 49 from Elsevier Global 
Energy Policy and Economics Series Electricity Market Reform An International Perspective 
2006.
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electricity price fluctuations due to shifts in electricity dem and and supply would 

eventually lead to long-term  dem and-side and supply-side adjustment that would 

contribute towards bringing prices back to historic levels. Broadly speaking, higher 

electricity prices were supposed to provide incentives for electricity producers to 

invest in the necessary new electricity generation capacity and for end-users to reduce 

demand. A m arket-based regim e for investm ent was thus supposed to contribute to 

optimal resource allocation” .

The results o f the theory described by Bj0m ebye have not been realised in Ireland. 

There are many reasons for this: size o f market, geographical location, the product 

itself, technical complexities, population size and distributed location of population to 

name but a few. Com petition and liberalisation are not the same concepts although 

both are equally vague. Liberalisation is a process or m ethod to enable com petition by 

setting down the fram ework structure or ground rules. Com petition is a variable state. 

Variable inputs, (for exam ple, taking (competition law enforcem ent type) actions such 

as divestm ent to reduce m arket share) produce variable outcomes, to level the 

competitive playing field, but this also depends on (other) variables that already exist. 

For the neo classical theory to be proven, certain assum ptions (existing variables) 

must be present. For instance, that operators operate their generation plant 

inefficiently, that sem i-state com panies cannot plan their transmission networks 

efficiently and that there is price elasticity^^ as with for exam ple, household goods. 

This thesis argues that com petition can be achieved with a different liberalisation 

process to the one currently being applied in Ireland, because the assum ptions on 

which the neo-classical theory are based do not apply to Ireland. Thus if liberalisation 

through com petition is not bringing the benefits it is supposed to bring, and for m ost 

M ember States this is the case, I argue that there are reasons other than com petition 

for liberalisation. These include the transfer o f wealth from  the public to the private 

sector and transferring the responsibilities and investment costs o f Governments to the 

private sector for the provision of a strategic service. Thus there is a strong likelihood

^  Op cit Henrik Bj0rnebye, Pages 43-44.
Ibid Henrik Bj0rnebye, states on Page 48 in relation to price inelasticity, “there are several 

reasons why the short-term behaviour of final customers is not sensitive to electricity price 
increases. Most final customers do not have access to real-time electricity meters, which 
means there is an absence of real-time pricing. Many customers have limited possibilities to 
reduce electricity consumption significantly through energy savings or by switching to other 
alternatives in the short-term”.
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that a different m ethodology, based on assum ptions that actually exist, can bring 

com petition to the Irish electricity industry.

To expand further on this, the most important assum ption is not m entioned in the 

application o f this econom ic theory by some economists. For liberalisation and 

competition to succeed as expected, the good or com m odity needs to be substitutable. 

Electricity is not substitutable. There is no product choice to which consumers can 

switch to instead o f electricity. Pollitt states that ’’W hat full retail com petition (i.e. 

including households in both the UK, Nordic countries. New Zealand and Texas) 

reveals is that consum ers can be content to pay “volatile” electricity prices as long as 

there is a perceived benefit from retail com petition” . Yet he does not state the 

sources o f this statement or what the perceived benefit m ight be. M oreover, it is 

difficult to establish what criteria are used to m easure consum er contentment, since 

electricity is the same product for every consumer. The only real benefit for the 

consumer can be price and if  this is volatile it is not a benefit. Indeed a perceived 

benefit is quite different to a real measurable benefit. He disputes the economic views 

of Chao, Oren and W ilson who hold that vertical economies (through vertical 

integration o f the four stages of production) were significant, because their view 

restrains regulators’ enthusiasm  for proper retail com petition in many US States and 

also because “it is based on the view that com petition is ok in most markets, but 

somehow not ok in retail energy markets. This is rather odd, as economists (though 

not politicians) are happy to see volatile gasoline prices, but not volatile residential 

electricity (or natural gas) prices. It is difficult to see how retail com petition at the 

household level can m ake much progress in many jurisdictions unless this view faces 

serious challenges’’.̂  ̂ I contend, gasoline, natural gas, coal, peat, wood and other 

fossil fuels are all substitutable. Electricity, as previously stated, although using these 

fossil fuels to produce electricity, is not substitutable with any other product. In 

addition, it not recognised sufficiently, that the construction and com m issioning o f a 

generator station and the accom panying necessary infrastructure, takes at the very 

m inimum three years, but is usually in the region o f five to seven years, depending on 

the generator type and location o f the generator. It is not disputed that there should be 

retail com petition and generator competition in this thesis, however, extreme caution

Op cit Michael Pollitt, Page XIX Foreword.
Ibid pages XIX -  XX.
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is needed that the system is not dismantled to such an extent that consumers are left 

with a volatile electricity supply (or none) and prices, for many years. The 

consequences o f this scenario are far worse than any financial or banking crisis I 

argue.

A further, reason for liberalisation Pollitt argues includes efficiency gains, which are 

of two types. Firstly, cost savings arising from the more efficient operation of 

existing assets and secondly, those arising from the choice o f cheaper technologies for 

new generation. W ith respect to cheaper technologies he states that “heavily regulated 

integrated utilities are subject to a potential gold plating problem  if they are privately 

owned and subject to the pressure to be instruments o f governm ent industrial policy 

which supports expensive home grown contractors and designs rather than generic 

scalable technologies which are available off the she l f ’. C o m b i n e d  Cycle Gas 

Technology is cited as an example. W ith respect to Ireland neither of these reasons 

apply, because the Irish former m onopoly was not using expensive home grown 

technologies since they have never existed and was mostly self-regulated. Com bined 

Cycle Gas Technology is a relatively new technology and provided with the 

opportunity, there is no evidence that the former m onopoly would not have availed of 

this. However, Pollitt fails to mention that the m ost prevalent new technology is the 

heavily subsidised w ind generation technology. This technology is not favoured by 

integrated utilities for technical and efficiency reasons. W ith respect to the efficient 

operation of existing generation, there is no evidence that this was not the case with 

the form er m onopoly in Ireland. However, Pollitt further states, “that com petition in 

generation has also led to the refurbishm ent of assets, rather than their replacem ent (or 

originally scheduled closure). For example, the widespread life extension of the US 

nuclear fleet (where no plants have shut down since 1998 and where the m ajority 

seem set to be life-extended to 2035 and beyond) is something that is clearly 

incentivised by com petition in generation” .C o n s id e r in g  the 2011 nuclear events in 

Japan, where the nuclear power stations have been operated by a private company, the 

Japanese Government, who had also had a sim ilar policy o f refurbishm ent and 

extending the life of generation plant, appears to be re-thinking this policy. To 

summarise, the reasons for liberalisation above do not apply to Ireland.

Ibid page XIX.
Ibid page XXII.
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Choice of suppUer through retail com petition has also been provided as a reason for 

liberalisation in the academ ic literature. Pollitt acknowledges that “while the vertical 

economies between generation and transmission are not sufficient to offset the 

benefits of com petition in wholesale power markets, they do appear to be significant 

between generation and retail. In particular the risk management advantages of 

generation and retail integration are very important, such that stand-alone retail 

electricity com panies have struggled.”^' Thus, I argue retail competition is lim ited to 

the num ber o f generating com panies who are willing to supply the retail market rather 

than only the wholesale market and this strand of liberalisation, which is in fact the 

core, cannot be delivered efficiently, due to the efficiency o f integration. Further, this 

is without doubt an imm ense lim iting factor in consum er choice, which is supposed to 

incentivise competition. Indeed, frequently consum er choice is further lim ited by the 

contractual terms of the generator/supply companies. Although “politicians might 

advise consumers to cut their energy bills by switching to a cheaper energy 

supplier”^̂  this is not possible if the consum er is locked into a contract for a specific 

period of time or if the consum er is arrears with payment. Thus consum er choice 

alone is not an adequate reason for liberalisation, particularly if the former 

m onopoly’s prices were alm ost half the price prior to liberalisation, because the 

consum er’s needs ought to be prioritised, that is, inexpensive electricity.

The benefits of liberalisation o f the electricity industry are not clear-cut and certain. 

Further reasons for liberalisation given by Pollitt are competition in generation, price 

playing a significant role in security o f supply, mitigating price spikes through 

capacity payments, and innovation. But these seem to be more exam ples of 

liberalisation costs, concerns o f bankruptcy, price manipulation, and increased costs 

o f security o f supply. For instance, generator companies are “higher risk businesses
33subject to the normal bankruptcy risk faced by companies in competitive m arkets” . 

This means that the form er m onopoly would probably as supplier o f last resort take 

over the generator to enable generation and supply to be continued. But this is 

provided it has sufficient skilled staff num bers rem aining to do so. In addition, since

Ibid page XX.
Ibid page XXI.

“  Ibid page XX.
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m ost generation is necessary generation (i.e. there is little fat in the system) to enable 

the system to work, in relation to who pays the taxpayer and the consumer are hkely 

to be forced to pay for the consequences o f bankruptcy.^"* Further, “in terms of 

mitigation of price spikes, special m echanism s have been introduced to pay generators 

to make extra capacity available either more generally via a capacity payment (e.g. in 

the North East US), or specifically at the system peak (e.g. in the UK )” .̂  ̂ This clearly 

leaves the trading market open to price m anipulation, because generators would be 

wise to withhold generation and receive the additional capacity payments for peak 

hours. In addition, Pollitt accepts that “price has a significant role to play in ensuring 

security of electricity supply and that the old vertical integrated system did provide 

security o f supply - at a cost” .̂  ̂ This thesis does not support the view that security of 

supply was at a greater cost than that offered by the market, which is incidentally not 

evidenced by any particular study. M anagem ent o f the network systems is more 

complex and thus far more costly post-liberalisation than pre-liberalisation, inefficient 

costly infrastructure investment due to unreliable wind farms is far higher post

liberalisation, conventional generation that might have been running at a m inimum 

must now run at a higher level to support wind generation and security of supply. 

Further, its costs are also dependent on the costs of primary fuels which are variable 

regardless o f whether the industry is liberalised or not. Indeed it might even be more 

difficult now for the form er m onopoly to hedge its costs of primary fuels, due to the 

uncertain conditions o f liberalisation and for it as a company with reduced market 

shaie and thus less negotiating power.

Benefits o f liberalisation asserted by the European Com m ission included:-

• Cheaper electricity for the consum er (both commercial and domestic) because 

due to competition consumers would be able to choose their electricity 

supplier.

•  Security o f Supply in that European Union countries would be able to import 

or export electricity to each other over interconnectors and transmission 

networks, thus creating a more com petitive electricity generation and supply

This has been the evidence to date with the liberalised financial services industry.
”  Ibid page XXI.

Ibid page XXI.
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environment, including efficiencies in the generation and supply of electricity 

and improved infrastructure.

• Large Commercial Consumers could also be authorised to build their own 

electricity generating stations and thus be able to supply themselves with 

electricity.

It is worth noting that in none of the historical papers researched in the writing of this 

thesis, have possible negative consequences been ascertained, discussed or planned 

for by any formal body. These could include technical problems such as the spread of 

blackouts over a European Super Grid, insufficient or excessive capacity, insolvency 

of firms and therefore shut-down of essential generators, competitiveness 

disadvantages compared to non European Member States, regulatory oversight and 

other costs and the more frequently encountered competition issues of mergers, 

takeovers, private monopolies, price fixing cartels, possible unreliability of private 

companies particularly regarding public service obligations, because of the primary 

obligation to private shareholders that is profit, to name but a few.

2. (vi) The Irish Electricity System  prior to liberalisation.

From an Irish perspective, it was unlikely that liberalisation might be met with much 

enthusiasm because the Irish Electricity System and the supply of electricity was 

working perfectly well. The cost of electricity was one of the cheapest in Europe per 

unit, the supply was efficient and regular, it was self sufficient i.e. independent from 

other countries, an emergency interconnector was available from Northern Ireland 

should natural or other disaster strike, the semi-state generator and supplier was 

making strong profits and therefore did not require subsidisation from the State and 

there was universal supply i.e. whether you were living in a town or rural Ireland you
-3 7

would be connected and supplied at a reasonable cost.

The Electricity Supply Board under ESB Networks has to date invested sums in the 
region of €3.7 billion in the Grid Upgrade Renewal Programme i.e. replaced and 
updated much of the transmission and distribution networks as “Owner” of the 
networks. Thus the Government’s 2007 White Paper requiring that the largely 
renewed and expanded Transmission System be transferred to EirGrid the 
Transmission System Operator is understandably disagreeable to the Board and Trade 
Unions, since it had on the basis of the 1999 Act and 2001 Regulations invested this
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The alternative, -  liberalisation of the electricity industry, prom ised even cheaper 

electricity, choice o f supplier and the same standard of service for the consumer. For 

the investor, liberalisation promised a piece o f the profits for generating and 

supplying electricity. For the country as a whole, it would offer more security of 

supply through interconnection and generation efficiency (more efficient generators 

and thus environmental benefits). The reality has however, turned out very different.

A brief summary o f the developm ent of the Irish Electricity System, its operational 

efficiency and com petitive cost characteristics is set out below.

2. (vi) (a) Early Legislation

The legislation in relation to electricity prior to the establishment o f the Electricity 

Supply Board i.e. from 1882-1919 “was repealed so that only the Shannon Electricity 

Act 1925 and the Electricity (Supply) Act 1927 applied thereafter” .'*̂  Any legislation 

prior to 1922 would have been enacted whilst Ireland was under British Rule. “W hen 

the Irish Free State was established in 1922, the electricity industry was still very 

underdeveloped” .'*'̂  “W hile in the towns and cities there were a host o f electricity 

supply undertakings, in villages and rural communities there were only a few small 

generating stations delivering electricity at a high price” .''® “In 1923 there were about 

300 electricity producers in the Irish Free State” .'’’ “There were only 91 public power 

stations for public electricity supply in 1924. O f the 91 public pow er stations, ju st four

large sum of money under a financing deal. For details on the Grid Upgrade Renewal 
Program m e see the following documentation:- 1. CER Consultation Paper Funding of 
Grid Upgrade Renewal Program me for Renewables ref: CER/03/016. dated 
30.01.2003. 2. CER Decision Paper Funding of Grid Upgrade Renewal Program me 
for Renewables ref: CER/03/090 dated 7‘̂  April 2003. 3. Grid Upgrade Developm ent 
Program me Implementation Guidelines for Generators, jo in t paper by ESB National 
Grid and ESB Networks dated 22.08.2003 ref: CER/03/208. EirGrid recently 
published a new gird developm ent strategy document entitled “Grid 25 A Strategy for 
the Developm ent of Ireland’s Electricity Grid for a Sustainable and Com petitive 
Future” available at the EirGrid website www.Eigrid.com document ref. 
EirG rid% 20GRID25.pdf 

The Shannon Scheme and the Electrification of the Irish Free State p.44 (Dublin: Lilliput 
Press Limited, 2002) 

ibid p.28 
ibid p.28 
ibid p.29
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generated alternating current. The others used direct current, which could only be 

transmitted economically over a few hundred yards”."̂  ̂“None of the politicians before 

1924 had considered the possibilities of a comprehensive national electrification 

programme”."'̂  However, “at the end of 1923 and the beginning of 1924, the 

government was presented for the first time with a proposal for a project which 

envisaged the utilisation of Shannon hydropower alone, north of Limerick, and the 

countrywide distribution of electrical energy from a large power station located there. 

The initiator of this project. Dr McLaughlin, with the assistance of specialists from 

Germany, succeeded in convincing the government of the technical and commercial 

feasibility of his plans” . “With the Shannon Electricity Act of 1925 the government 

of the Irish Free State had established the necessary legislative requirements for a 

comprehensive electrification programme utilising hydropower.

Yet one major issue remained unresolved: how should electricity be distributed to 

customers? The government did not intend at the outset that the electricity generated 

at the Shannon plant would be delivered on to the consumer by a State undertaking, 

but by private undertakings and/or local or communal bodies to whom the electricity 

would be supplied in bulk” ."̂^

“On 21 January 1926 the Cabinet officially authorised the Minister to contact 

prominent undertakings, and to establish under what conditions they would be 

prepared to take over local distribution of electricity, through a consolidated supply 

company under the control of an Irish supervisory body”.'*'’ “However, it quickly 

became apparent that involvement in electricity supply and distribution in the Irish 

Free State was not sufficiently profitable to the private sector, due to the necessity to 

supply areas with relatively low levels of consumption”.'*̂  “The Irish government was 

obliged to take full control of the supply of electricity to consumers, as the existing 

supply undertakings in the Free State in 1926 with their antiquated business methods.

ibid p.29 
ibid p.31 

■^ibidp.32 
ibid p.42 
ibid p.43 
ibid p.43
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lim ited supply areas, inefficient and rust ridden plant and distribution systems, lack of
48standardisation and unwillingness to modernise, were simply not a feasible option” .

2. (vi) (b)Establishment of the Electricity Supply Board (ESB)

The impetus for the establishm ent of the Electricity Supply Board was the Shannon 

Electricity Act 1925 and the developm ent of the Shannon Scheme (Ardnacrusha), 

since a m assive amount o f electricity could now be generated from an indigenous 

resource (hydro) which far exceeded the demand for electricity at the time. Further, 

the distribution of the electricity generated was limited. “The governm ent decided to 

vest the Shannon plant, and all future power stations together with the transm ission 

and distribution networks up to the consum er in a semi-State or State-sponsored body 

to be known as the Electricity Supply Board (ESB) which in the interests of 

efficiency, should be protected as far as possible from interference by governm ent” ."*̂

The Electricity Supply Board was established under the Electricity (Supply) Act 1927 

and thereby other suppliers o f electricity were prohibited from supplying electricity, 

unless they were an authorised undertaker, or “is a person authorised by a permit 

granted under this Act to supply electricity” .'̂ ® The Board was the authority 

responsible for authorising by special order ”any person to generate, distribute, and 

supp ly ...” .^' The establishm ent of the Electricity Supply Board under the 1927 Act 

therefore gave the Board the authority to control the generation, distribution and 

supply of electricity in the country. Under Section 19 o f the 1927 Act the Board was 

charged with the following general duties:-

“(a) to produce and generate electricity in the Shannon works so soon as such works 

or a sufficient portion thereof for the purpose are handed over to the Board by the 

M inister, and to transmit through the transmission system of the Shannon works and 

any extension o f that system the electricity so generated, and

ibid p.43 
ibid p.44
Electricity (Supply) Act 1927 Section. 35 (1) 
Electricity (Supply)Act 1927 Section 36 (1)
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(b) to control, manage, and m aintain in good repair and condition and proper and 

efficient working order each and every part or section of the Shannon works as from 

the respective dates on which such parts or sections are respectively handed over to 

the Board by the M inister, and

(c) to distribute, utilise and sell the electricity generated by the Board in the Shannon 

works and to prom ote and encourage the purchase and use of such electricity, and

(d) to control, co-ordinate, and improve the supply distribution, and sale o f electricity 

generally in Saorstat Eireann and for the purposes o f such control, co-ordination, and 

improvement, to exercise and employ the powers conferred on the Board by this Act, 

a n d .. .”

“The Act in particular made provision for the ESB to acquire electricity supply 

undertakings already operating in the Irish Free State” . The ESB ’s other main 

practical tasks on its form ation were to promote the use of electricity, so the cost of 

electricity could be kept as low as possible, and to convert existing installations from 

direct current to alternating current. It is noteworthy that Ireland was one of the first 

countries in the world where the Sate managed the electricity industry.

Prior to the establishm ent of the ESB, there was therefore no system of electricity as 

we know it today, supplying electricity to every household and business in the 

country. The ESB has thus been responsible for the developm ent o f the electricity 

network both in respect of transmission and distribution and for the generation of and 

supply of electricity since 1927. It was also the only body in the country charged with 

this function which in itself gives us an insight, that unlike in other countries such as, 

for instance, Germany where pre-liberalisation there were several Transm ission 

System Operators responsible for different areas o f the country, the Irish electricity 

system was at a different starting point in its efforts to liberalise, because it has been 

the m onopoly provider o f electricity for more than 70 years o f a fully integrated 

system.

Op cit The Shannon Scheme and the Electrification of the Irish Free State p.44 (Dublin: 
Lilliput Press Limited, 2002)
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The ESB has been the m onopoly provider of electricity since the 1920s. But more 

than that, because o f its system atic developm ent and m aintenance of the Irish 

electricity system, it has been central to the developm ent and m odernisation of the 

Irish economy. The opportunity for Ireland to generate and distribute electricity, in the 

early years at least, from an indigenous resource, enabled the population and the 

country as a whole to develop both from a social, agricultural and industrial 

perspective. Electricity after the construction o f the Shannon Scheme was so plentiful 

that the people of Ireland were actively encouraged to use it, in order to keep the cost 

o f electricity low. Private electricity undertakings were not interested in developing a 

system of electricity for Ireland, because it did not appear profitable due to the costs 

o f building an electrical infrastructure to serve the whole country. It is certainly not 

surprising if one were to com e to the conclusion, that with liberalisation of the 

electricity industry in its current form, one is taking a step back in time to the days 

prior to the form ation of the Electricity Supply Board.

2. (vi) (c) The Irish Electricity System post-liberalisation

A detailed exam ination o f the Irish liberalisation process is set out in the chapter on 

this matter. However, to briefly outline some aspects, many of the issues prior to the 

ESB constructing and m aintaining the electricity system from 1927 onwards, from a 

structural and comm ercial perspective, remain the same. Certainly issues of 

independent electricity providers not wishing to invest in conventional generation 

plant and infrastructure and / or the supply of electricity to a small, dispersed market, 

are still current. Independent generator companies have built few conventional 

generators and these have been guaranteed an electricity purchase price. Only one 

conventional generator built by the Northern Ireland sem i-state generator company 

was otherwise built (Huntstown I & II). ESB was thus forced to build a conventional 

generator (Aghada) for the use of independent suppliers, so that sufficient electricity 

could be traded to sell to the consum er. Bord Gais, a com peting semi-state company, 

also built a conventional generator at W hitegate. The rem ainder of generation built 

(with subsidies) has been predom inantly wind generation. It has been built in remote 

hilly and m ountainous areas where the wind blows well, but not where the electricity 

is needed, and is accepted to be an unreliable form of electricity generation requiring 

conventional generation back-up at all times. The result is that a lot o f expensive

34



infrastructure has been built in areas where it is not appropriate or efficient to do so. 

Thus the planning of infrastructure has to a large extent been taken out of the hands of 

the Transmission and Distribution Operators due to liberalisation and the rights of 

market participants to access the networks.

From a supplier perspective other generator-suppliers have entered the generation and 

supply industry but suppliers without their own generation plant have not shown any 

interest in supplying the household consumer. From the perspective of providing 

choice to the consumer, there has recently been an improvement, however, 

householders are not financially better off compared to the previous monopoly 

position because prices have increased dramatically over the liberalisation period.

There are many reasons for this but for Ireland some include the electricity industry 

itself having unique features to other liberalised industries, and unlike other European 

Member countries, which are predominately all connected through a single land mass, 

Ireland, as an island, is small in terms of market size, has an isolated (more or less 

closed) electricity system located at the periphery of western Europe and an electricity 

system that is spread out into areas of small population density. Little has changed 

compared to the period prior to the ESB taking charge of the electricity system in 

1927, except that electricity consumption has increased and that the indigenous 

resource (hydro) is not sufficient to supply the whole landmass. Moreover, from a 

technical perspective apart from having a different voltage for consumers compared to 

the continental European System, the transmission lines are at a lower transmission 

capacity rating to the continental European transmission lines and are more 

comparable to the continental European distribution line capacity ratings. Further 

from a liberalisation perspective, most other European Member States although 

having perhaps a single monopoly Transmission Operator for each section or area of a 

country already had more than one operator or provider. Thus Ireland had a very 

different starting point to liberalisation. Unlike other European Member States who 

have had interconnections with other Member States prior to liberalisation, Ireland 

only had an emergency interconnector between Northern and the Republic of Ireland 

for technical purposes, not trading purposes, although two more are now being built. 

The Irish electricity system has thus been and is still, virtually self-reliant with many 

unique peculiarities not found in continental Europe.
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2. (vii) What is Regulatory Uncertainty?

The com plexities o f the electricity industry and its liberalisation procedure prohibit 

the identification o f a single cause o f why benefits have not materialised. Interaction, 

(e.g. environm ent) divergence (e.g. m arket based instruments) and om ission (e.g. 

planning and financing infrastructure development, a European Energy Policy) of 

these and other central issues, this thesis proposes, hindered the form ation a single 

European Electricity M arket. However, upon exam ination, all o f these factors 

eventually converge into a predom inant theme of uncertainty in the fram ew ork o f the 

liberalised industry and the politico-econom ic concept on which it is based. In other 

words, for this industry, since the industry is regulated, most important facets of 

uncertainty can be grouped and analysed under the broad heading of regulatory 

uncertainty. Regulatory uncertainty in this thesis means that the law or rules 

governing the industry are not appropriate to the industry, open to various 

interpretations or are non-existent, or have not been set out or im plem ented at the 

appropriate time. Specifically, for the Irish electricity industry, it also m eans that 

policies based on the rules or indeed im plem entation at a practical level by the 

responsible parties has not been sufficient or appropriate. In addition, the model of 

liberalisation by fragm entation o f an industry or the type of fragm entation m ight not 

be efficient or appropriate from financial, adm inistrative and technical perspectives in 

the context of achieving com petition, lower prices, consum er choice and generation 

and supply security and efficiency. Regulatory uncertainty in the context o f this thesis 

is therefore wide-ranging and not restricted to the legislation alone.

However, legislative regulatory uncertainty is, undoubtedly, the m ost im portant aspect 

of regulatory uncertainty since it establishes the ground rules for the liberalisation 

process. There are a num ber of other aspects o f regulatory uncertainty, which if 

addressed, generally through additional legislation, create a cum ulative regulatoiy 

uncertainty. Exam ples are, the continual creation o f further regulatory type bodies 

creating m ountains o f bureaucracy, the om ission and subsequent attempts to develop a 

com prehensive single European energy policy, the om ission o f a pre-liberalisation 

process including providing adequate interconnector and other physical infrastructure 

in advance o f the liberalisation process which clearly foresaw the developm ent o f a
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market, the lack o f technical standardisation throughout the M em ber States but later 

identifying bottlenecks and then developing a Trans-European Networks policy in 

respect o f electricity, and the tim ing o f the process, using a step by step or gradual 

approach to bring about liberalisation.. M oreover, the legislation in the form  of 

com m on instead of identical rules, within which model sub-options present 

themselves, create uncertainty. In sum, the current model of liberalisation of the 

electricity industry is not creating a Single European Electricity M arket due to a 

m ulti-faceted form o f uncertainty, resulting over time, in em bedded regulatory 

uncertainty.

In the case o f Ireland, the electricity industry prior to liberalisation could be described 

as self-regulated with little interference from Government or any other body. Post

liberalisation every aspect of the industry is regulated, not by the participants in the 

industry but by the regulator, the Com m ission for Energy Regulation. O ther countries 

are not much different. According to Pollit^^ quoting Bertram (2006) the New Zealand 

governm ent conducted and economic experiment and left the regulation o f the 

operation o f the electricity distribution business to general com petition policy. This 

resulted in the lines businesses significantly increasing their charges relative to costs 

and absorbing all of the benefits o f competition in generation and retail. Thus 

electricity networks do have significant market power and need to be formally price 

regulated. Pollitt^'* also argues that to ensure that network owners do not abuse their 

monopoly pow er....there is a need for the regulation o f access to m onopoly networks. 

Furthermore, access pricing involving clear non-discrim ination in the allocation of 

network access and of tariffs to reflect the true costs of the m onopoly network needs 

to r e g u la te d .M o re o v e r ,  Independent System Operators who do not own 

transmission assets may do well on non-discrim ination but do not solve the problem  

of under-investm ent in transm ission by companies with market pow er in generation.

The list goes on, including the m onitoring o f the trading market. A lthough it is easy to 

state matters, it is quite a different task to put them into practice. All o f these aspects

Op cit M ichael Pollitt, Page X X II Foreword. 
Ibid page XXIII.
Ibid page XXIII.
Ibid page X X IV .
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of constant regulation to liberalise, to constantly setting new parameters to create 

what is essentially an artificial market, are discussed throughout this thesis. Some 

possible causes of regulatory uncertainty and the changing or setting of new 

param eters in the electricity industry are briefly addressed below. However, what is 

clear is that even when the parameters are changed, the issue m ight not be resolved 

and that other param eters m ight then also have to be changed. The intricacies of this 

industry and on this scale of a European Single Market, could alm ost be said to be 

overwhelm ing, and will not be resolved swiftly or with great ease. A lthough 

stem ming from economic theory, perhaps a surprising aspect to liberalisation and the 

creation o f a market is, that economists are able to identify many of the parameters 

that cause barriers, but have m ainly only identified them not solved them. Pollitt 

states “what seems to be the case is that the pursuit of electricity reform  through to its 

logical conclusion is only likely to happen is jurisdictions where there is a strong
C ' J

ideological com m itm ent to competition in energy m arkets” . However, I argue, 

because this theory has not shown clear, demonstrable and replicable benefits in the 

many countries it has been applied to, not only in Europe but around the world, the 

theory although in principle appearing to be sound, did not take into account the 

com plexities o f the industry, many of which can be individual to a country or a 

system, but that also require preparatory work to set the foundation, and therefore it 

could not succeed ab initio as intended. Ideology is therefore not a likely causative 

factor.

2. (viii) Possible Causes o f Regulatory Uncertainty

Based on the assum ption that regulatory uncertainty is the main cause for non

delivery o f the Single European Electricity Market, some aspects where regulatory 

uncertainty manifests itself are addressed below.

Ibid page XXIX.
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2. (viii) (a) Are Directives appropriate legal instruments to liberalise and create a 

single market?

Directives are legal instrum ents peculiar to the European Union. An academic 

evaluation o f D irectives in general is not the purpose of this thesis, but whether the 

particular D irectives applicable to the electricity industry are appropriate is of 

relevance. However, D irectives as a legal instrum ent are not only peculiar to the 

European Union, they are peculiar in them selves, because unlike other legislative 

instruments where the rules laid out are exactly the same for everyone subjected to 

them, i.e. strict legal rules, the rules in the Directives are “com m on” i.e. the M ember 

State can choose which rules it wishes to be subjected to, within boundaries. These 

boundaries are the objectives set out in the Directives, which must be achieved, with 

the M em ber State choosing the exact strict legal rules itself when it transposes them. 

Directives could be described as political com prom ise rules sim ilar to rules found in 

international treaties. They therefore set out the general principles.

Under the electricity D irectives, a large degree o f flexibility was afforded to the 

M ember States to liberalise their industry because there was a choice of two different 

models of liberalisation. Each model also had its own sub-rules. This means that there 

is an additional flexibility and the attainm ent o f the objectives rather than the 

legislative wording is prioritised, that is, it is not a literal translation o f the model 

chosen in the Directive, but actions required to achieve the objectives are legislated 

for in the transposition o f the Directive into each M ember State’s law. Thus 

transposition of the electricity Directive had a double flexibility built in for each 

M ember State. The question this thesis therefore seeks to answer is whether European 

Directives are in fact an appropriate form o f legislation to achieve these set objectives 

that all M em ber States m ust equally achieve, but where the rules can be selected by 

the M em ber State and thus differ in each M em ber State. M oreover, because the 

legislation is equally applicable to all M em ber States, regardless o f their unique 

features or their different starting points from technical and institutional perspectives, 

lim itations to attaining these objectives without some form of special assistance and
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advance preparation exist. For instance, a sparse widely distributed population, with 

low level industrialisation and geographical island isolation, as in the case of Ireland, 

has lim itations, because although expensive infrastructure is required to generate and 

supply electricity, the population distribution and its level and the low 

industrialisation mean that recovery o f capital costs will take place over a longer 

period of time. In addition, selling electricity generated in Ireland to consumers 

outside o f Ireland is also more expensive because instead of being linked with 

standard transmission lines/land based interconnectors to other more highly populated 

industrialised countries, extremely expensive seabed interconnector cables and 

infrastructure such as the Irish East W est interconnector are required. A consequence 

o f these lim iting features is that investors are less likely to invest and this in turn 

limits generator and supplier competition.

2. (viii) (b) Has the omission to consider the impact of interacting policies, 

external and within the industry, led to Regulatory Uncertainty?

The thesis also examines interacting policies o f the liberalisation process. An 

interacting policy in the context of the thesis is a policy that (though not directly 

addressed in detail in the electricity liberalisation Directives and Regulations) has, in 

practice, such a direct effect on the liberalisation process of the electricity industry, it 

ought to be considered an integral part o f the liberalisation process. It is one, which 

could affects costs, regulatory and technical aspects of the liberalisation process. 

Furthermore, this is because the interacting policy is not optional, but mandatory.

For instance, one of the m ost important distinct interacting policies currently is the 

environm ent. At the start o f the liberalisation process in 1996 environm ental 

considerations were m entioned in the legislation, but were not properly factored into 

the liberalisation process. Thus the costs of, for example, technical construction and 

im plem entation costs o f reducing carbon dioxide emissions from an electricity 

generation plant, m ust now be included in the capital and operating and maintenance

See for instance, Recital 10 of Directive 96/92/EC of the European Parliament and of the 
Council of 19 December 1996 concerning common rules of the internal market in electricity. 
O.J.27/20 of 30.1.97.
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costs of conventional electricity generation plants. The conventional generation plants 

however, support the renewable wind generation plants. These are not only subsidised 

in infrastructure construction and electricity payment terms but since they do not 

directly emit emissions, do not have carbon dioxide em ission payments. The costs of 

generating additional electricity and emissions by conventional generators to support 

wind generation however are not factored in. Therefore, the electricity liberalisation 

policy is developed and applied as a stand-alone policy and environm ental policy and 

legislation is developed and applied as a stand-alone policy, despite the fact that there 

is a clear interaction between these policies. The om ission to include interacting 

environm ental policy, as part of the liberalisation process is arguably a causative 

factor is not developing a comprehensive sustainable and clear Energy policy. 

Although this is slowly changing on foot of the ever increasing evidence of global 

clim.ate change caused by carbon dioxide and other greenhouse gas emissions, the 

im plem entation o f the Kyoto Protocol and carbon dioxide em issions trading scheme, 

were issues that were present and relevant at the com m encem ent of the liberalisation 

process and hence could have been factored into the liberalisation process at that time. 

A comprehensive energy policy would have set out the full plan and scale of 

liberalisation and created certainty for all m em ber State involved and for private 

investors. The real costs o f liberalisation, such as infrastructure investment for remote 

wind farms, subsidisation of unreliable plant and pricing, retrofitting of generation 

plant, and many other cost factors are not transparent but are indirectly part of the 

liberalisation process.

In addition to environmental policy not form ing a part o f the electricity liberalisation 

process and consequently not being integrated in a system atic way with the evolution 

o f the electricity industry liberalisation process at European Com m unity level, 

environm ental policy is also implem ented at different levels in the European Union 

countries. This therefore creates a double disconnect. H igher levels o f environmental 

enforcem ent and standards add higher costs to the electricity industry, at least in the 

short term. Higher base costs, increase the cost o f electricity to consumers. This 

scenario distorts competition in the liberalised electricity industry, because the non

integration of interacting policies, possibly at varying standards and enforcement 

levels, into the liberalisation process could, in practice, affect the opportunities for 

new M arket Participants to participate or continue operations in some E.U. M ember
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States, where standards and enforcem ent levels are stricter, and could be quantified as 

an opportunity cost.

Other interacting policies have a more indirect effect on the level o f com petition in 

the liberalisation process by their absence or presence. They can still be either a 

barrier to competition or distort it. State Aid and taxation though not strictly part o f 

the liberalisation process of the electricity could be categorised under this heading, 

because the recipient is provided with a clear advantage that can last for a num ber of 

years.

The Trans-European Networks policy, the purpose o f which is to put in place a 

European electricity network, is a direct interacting policy, and is a more visible one, 

because it specifically relates to the security of supply o f electricity and increasing 

com petition in the liberalisation process. But more than that, it is in fact essential to 

com petitive electricity trading within the European M em ber States. It is discussed in 

the chapter on security o f supply and Trans-European Networks.

As a general point there is a further aspect o f uncertainty created in the 

im plem entation and application of interacting policies and legislation that is likely not 

to be exclusive to the electricity liberalisation process but could affect other industries 

in varying degrees of uncertainty, because each industry has different requirem ents 

and obligations. This uncertainty lies with the European Com m ission and the structure 

o f having distinct Directorates exclusively responsible for different policies. There are 

distinct Directorates for Taxation, State Aid, Energy, Com petition, and Environm ent. 

Each Directorate forms its own policies. These are o f general application to every 

industry. Each industry must comply with these general policies and legislation 

regardless of the consequent results for that particular industry. It is submitted that 

this approach is not the most efficient for industry, particularly from a financial 

perspective but also with respect to achieving outcomes. Liberalisation of the 

electricity industry does not only mean perm itting new market participants being able 

to generate and supply electricity, but ju st as im portantly also involves complying 

with com petition, taxation, State aid and environm ental legislation. M ulti-disciplinary 

teams in respect o f specific industries with specific appropriate legislation to the 

industry it is submitted, could be m ore effective and efficient, rather than the broad
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brush approach, because peculiarities to the industry are taken into consideration at 

that point in tim e, creating regulatory certainty due to the lim itation o f legislative 

interpretation possibilities. Stakeholders in the industry could be fully versed in their 

obligations and responsibilities. They would know what the end objectives are, what 

the process to achieve these objectives is and could calculate with some degree of 

certainty what costs are involved in entering and remaining in the industry. The 

objectives could then be achieved within a reasonable tim efram e and with efficiency. 

It is also likely to m aintain investor interest because certainty eliminates risk for 

investors. It is also likely that the costs of the industry generally, could be lowered, 

because although the elim ination of risk reduces the return on investment for 

investors, the return can be calculated with certainty and thus the cost of borrowing is 

lowered for stakeholders.

To demonstrate this point, it been necessary for example for the European Directorate 

General o f Com petition to issue a report on the lack of com petition in the electricity 

industry since liberahsation, when the raison d ’etre of liberalisation it was claimed, 

was to create com petition through opening up of the generation and supply side o f the 

industry, which is the responsibility of the Energy Directorate.^^ Although it might be 

the practice of Directorate General Com petition to police a market opened to potential 

competition, the report on the liberalised electricity industry resulted because of 

complaints received by Directorate General Competition from new M arket 

Participants. It appears inefficient when one Directorate is essentially writing a report 

on the inadequacies o f another Directorate. Close collaboration between the 

Directorates is a requirem ent for the internal market to be realised. At M em ber State 

level on the other hand, the Com petition Authority in Ireland was statutorily excluded 

from the liberalisation process, with the Com m ission for Energy Regulation holding 

sole responsibility for the liberalisation process and hence competition in the industry. 

In short there appears to be a lack of jo ined up thinking and collaboration in the 

implem entation and m onitoring both in the Directorates and in the interacting policies 

identified in this thesis.

Communication from the Commission. Inquiry pursuant to Article 17 of Regulation (EC) 
Nol/2003 into the European Gas and Electricity Sectors (Final Report) COM (2006) 851 final 
10.1.2007 also SEC (2006) 1724. Discussed in detail in section 7.1 of this thesis entitled 
Directorate General Competition Inquiry.
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2. (viii) (c) Is the Step-by-Step or gradual approach to liberalisation leading to 

Regulatory Uncertainty?

A further aspect of the Hberalisation process to date, is the use of a step by step or 

gradual approach to liberalisation, initiated and favoured by the European 

Commission^° and how this has delayed the liberalisation process I contend 

unnecessarily, thereby causing regulatory uncertainty for participants or potential 

participants in the industry (including the form er state monopolies). W hat is m eant by 

step-by-step liberalisation in this thesis is that there has been a gradual but continuing 

abundance of new legislation and therefore also policies throughout the years of 

liberalisation i.e. it is also the tim ing o f the legislation which is at issue. This gradual 

approach has also contributed to enorm ous costs expenditure for all concerned, due to 

frequent duplication o f work for State m onopoly bodies and continually changing 

work practices in accordance with changing new policies, including for new M arket 

Participants.^' In sum, contrary to the step-by-step approach of liberalisation a pre

liberalisation process swiftly followed by a radical approach to create certainty in the 

law is advocated in this thesis as a more appropriate approach for liberalising this 

industry in order to attain more successful outcomes for all stakeholders since the 

gradual approach to liberalisation leads/has led, I contend, to a loss of m om entum  in 

respect o f investor interest due to the regulatory uncertainty encountered. Loss of 

investor interest means essential physical infrastructure through m arket-based 

m echanism s will not be built.

2. (yiii) (d) Has regulatory overkill led to Regulatory Uncertainty?

This point to an extent follows on from  the point immediately above relating to the 

abundance o f specific legislation. However, concerning liberalisation and 

com petition, there are three aspects that could be described as regulatory overkill. 

Firstly, there are the general regulatory Treaty provisions applicable to com petition in 

the European Union such as the previous Articles 85 and 86 o f the Treaty on 

European Union now Articles 104 and 105 in the Treaty on the Functioning of the 

European Union. There is also the specific sub-competition legislation in the form of

Op.cit. Recital 7 of Directive 96/92/EC.
Discussed in detail in chapter 3 of this thesis, the Irish liberalisation process.
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com petition-control type Directives, Regulations and Decisions such as company 

merger Directives, but which are o f general application. In addition, there are the 

com petition provisions in the liberalisation Directives. Thus there are three types or 

layers of com petition legislation to consider. This thesis therefore questions whether 

these general provisions, provisions o f general application and specific provisions 

have a conflicting or contradictory effect on the liberalisation process of the industry 

and its legislative provisions. A more specific application of competition rules to this 

specific industry could prove more appropriate and effective to attaining competitive 

objectives rather than the mass o f catchall rules o f the general provisions the 

European Com m ission makes.

Secondly, as m aintained above, there is the setting up or establishm ent of many new 

regulatory type bodies both at European and then at the equivalent national level. In 

this category the inclusion (particularly since the start o f the liberalisation process) of 

professional or industry type bodies that frequently also have a lobby type function is 

significant, due to their influence on regulatory decision-making. At European level in 

fact, a form o f super-regulation appears to be taking place, since Regulators are 

regulating other regulators. In other cases new bodies with sim ilar objectives have 

been duplicated at a sub-regulatory level, for example, the Florence Forum and the 

European Transm ission System Operators Organisation discuss the same or often 

sim ilar issues. This itself leads to increased conflict resulting in a regulatory stalemate 

and regulatory uncertainty, since each body is likely to protect its own vested 

in te re s ts .L a y e rs  of bureaucracy appear to add little to the liberalisation process. The 

recent financial and banking crisis m ight provide a practical example, because in the 

United Kingdom it has been suggested that the m ultiplicity of oversight bodies such 

as the Financial Services Authority, the Bank of England and the Treasury 

Departm ent has led to the consequence that although each body has its own functions, 

matters which required regulation were missed or omitted, because there was 

insufficient oversight of the whole system.

Thirdly, apart from  the gradual build up o f legislation i.e. the timing o f legislation, as 

m entioned under the previously m entioned gradual approach to liberalisation point.

The different viewpoints of different organisations are represented and discussed in detail 
in chapter 4 of this thesis.
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there is the issue of the constantly changing legislation and policies, at tim es, despite 

the fact that the previous legislation and policies might have been inadequately 

implemented. Thus, for example, with respect to the Trans-European Networks policy 

a prudent approach would be to wait and see, since as the law is developing, more 

E.U. funding is becoming available, despite the fact that market based m echanism s 

have always been advocated by the European Commission. However, the prudent 

approach also means that the developm ent o f a Single European M arket is hindered 

because the infrastructure is not in place to create the market. Therefore, with respect 

to the above points, it is a case of too much changing law, too many regulatory type 

bodies and too much dispersed law i.e. the interacting law.

2. (viiii (e) Has the lack of technical standardisation and infrastructure 

construction prior to liberalisation led to regulatory uncertainty?

Prior to the liberalisation Directives each M em ber State has had their own electrical 

technical standards. It could be argued that technical issues such as differing 

electricity systems and a lack o f robust electricity infrastructure have contributed to 

the objectives of the electricity liberalisation process not being met to date, for 

example, security o f supply throughout the European Union M em ber States and a 

single trading market. Therefore, com m on technical standards ought to have been 

introduced and complied with, prior to the liberalisation process taking place.

Further, while it is accepted in this thesis that there are technical and infrastructure 

difficulties, requiring standardisation and the construction o f infrastructure, the 

European Com m ission’s stance on using market type mechanisms to counter the 

infrastructure deficit, again creates sufficient regulatory uncertainty that these issues 

are not being addressed effectively and efficiently, because the infrastructure deficit 

still remains.

3. (i) Thesis Argument

Having briefly addressed the history o f the liberalisation concept and its vagueness 

together with some possible causes for non-delivery of the liberalisation objectives, 

the argument this thesis essentially tests is whether the concept of liberalisation in the
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context of the Irish electricity industry is appropriate and what role regulatory 

uncertainty plays. Liberalisation and regulatory uncertainty change in accordance with 

the particular circumstance of the M em ber State. Therefore what m ight be applicable 

to Ireland might not be applicable to other M em ber States or only partly applicable. 

Often specific aspects o f uncertainty only come to light when a legislative act and / or 

policy is being implemented. This thesis attempts to establish the type (s) of 

regulatory uncertainty that exists in the liberalisation process o f the electricity 

industry by careful and detailed examination of the legislation and the policies 

developed, and by analysis of the implem entation o f the practical im plem entation on a 

day-to-day basis. Furthermore, although the uncertainty might be perceived generally 

it m ight not be o f general application, but only have detrimental consequences for 

specific stakeholders, for instance, different connection policies to the transmission 

system for different types of generator companies.

The question arises - so what is new or novel about regulatory uncertainty, since 

arguably uncertainty has always existed within the law and the legal process. In this 

case, there appears to be one distinct difference, certainly within the Com m on Law 

system, and that is, that if an uncertainty exists, nonnally the judiciary attempts to 

create legal certainty through its interpretation of the law. This has not, to date, been 

the case in the liberalisation process of the electricity industry in the Republic of 

Ireland. This judicial function has in fact been taken over by the Regulator, the 

Com m ission for Energy Regulation. Thus not only is the Regulator the lawmaker 

since it commonly drafts or approves both Statutory Instruments and policies, it is 

also interprets, adjudicates and enforces them. Hence the regulatory uncertainty is the 

Regulator’s uncertainty. This issue and its consequences are also addressed in the 

thesis.

W hat is also novel about this thesis is that the liberalisation process o f the electricity 

industry is itself novel. It has never been done before on a European wide basis. In the 

history of the world as we know it, never have a large num ber of countries come 

together, decided to limit their rights to a comm odity which is generated and supplied 

in real time, and is essential for their economic developm ent, indeed their survival, 

and to compete in producing and supplying this commodity, not only in their own 

country but also in other M em ber State countries. Considering that in Ireland, a form
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o f a libera lised  electricity  industry  ex isted  prior to the creation o f the E lectricity  

Supply  B oard  in 1927, w hereby  individual electricity  com panies supplied their local 

geographical area, this thesis questions w hether the current liberalisation process is in 

fact sim ply  a step back  in tim e that could  at som e point, for instance, w ith div ision 

and  p rivatisa tion  o f the d istribu tion  netw ork  result in the previous d ifficu lties 

encountered .

Ireland has never been in terconnected  w ith  continental Europe and so the starting 

po in t o f  the liberalisation  process is quite d ifferent in m ost aspects because it has 

un ique characteristics as prev iously  stated.^^ T he thesis thus ascertains the unique 

e lem ents encountered  in the Irish liberalisation  process that have also not been 

p rev iously  described  or analysed.

Furtherm ore , since the m ain ob jective, as argued by econom ists, fo r liberalisation o f 

the electricity  industry  was to  in troduce com petition  in the industry i.e. in generation 

and supply  and create an electric ity  m arket etc. an analysis o f  what is m eant by this is 

d iscussed . W hat is com petition , how  does it apply to the electricity industry, does it or 

can it ach ieve the ob jective o f cheaper electricity  or is it regulation that sets the price. 

Identification  o f  the types o f  barriers to com petition  is required follow ed by a detailed  

analysis o f  the consequences o f their rem oval because in fact unascertained rem oval 

o f som e barriers m ight o therw ise create o ther issues not acceptable to society, for 

instance, unreliab le electricity  supply if  strategic m onopoly generator stations are sold 

to p rivate  investors. T his cou ld  start w ith a re-evaluation and analysis o f w hether the 

rem oval o f  barriers to generation  and supply  is sufficient to create com petition  and 

w hether netw ork  barriers p lay  a m ore significant role i.e. the non-liberalised  part o f 

the electricity  industry, than the structure developed  by  the European C om m ission.^“̂ 

T h roughout the thesis the degree o f com petition  achieved and the m ain obstacles or

Construction of an interconnector between the Republic of Ireland and the United Kingdom 
commenced in 2009 and is further discussed in the thesis. Interconnectors between the 
Republic of Ireland and Northern Ireland have been in existence for over twenty years, so 
these are over the same land mass, whereas the new interconnector will provide a direct link 
between the Republic of Ireland and the United Kingdom mainland.
^  For a detailed discussion please refer to Hung-Po Chao, Shmuel Oren and Robert Wilson, 
“Re-evaluation of Vertical Integration and Unbundling in Restructured Electricity Markets”, 
Page 27 et seq. from the book Competitive Electricity Markets -  Design, Implementation, 
Performance edited by Fereidoon P Sioshansi, published by Elsevier 2008.
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barriers to com petition in the form of policies are examined. In sum, some of the 

policies and legislation are exam ined as separate issues in chapters, others are 

integrated as appropriate within the chapter, and some have been omitted because 

they divert from the main argum ent o f the thesis, which is regulatory uncertainty, or 

are of such dimension that they require a thesis in itself.

M erger legislation, that is, the m erger of utility companies, essentially forming part of 

competition law is not discussed in the thesis, because, although m erger legislation is 

very im portant in order to prevent the formation o f private monopolies instead of 

State m onopolies, it is a vast area that could form a thesis in itself. In essence, 

mergers are not unique to the electricity industry i.e. there is little difference between 

the mergers o f utility com panies and the mergers of airlines for instance; the effects 

are sim ilar and hence not addressed because they do not provide new or different 

insights with respect to the law. W hat is clear at this point in time is that there have 

been a substantial num ber o f takeovers and/or sale of generator companies since the 

liberalisation process com m enced. In the Republic of Ireland for instance, there a 

num ber of generator companies which have been sold twice over in the last three 

years. M oreover, the Transm ission System Operator for the Republic of Ireland 

purchased the Northern Ireland Transm ission System in August 2008. Hence the 

liberalisation process appears to have gone much further than the simple liberalisation 

o f the generation and supply sections of the electricity industry, because the European 

Com m ission did not envisage the merger o f Transm ission System Operators i.e. the 

non-liberalised section of the electricity industry.

Similarly, renewable energy legislation and policies could form a thesis in itself and is 

not discussed in detail in this thesis. Specific preference legislation and policies exist 

both at European Union and Governm ent level, in particular, for the purchase of 

renewable electricity. It is addressed only to illustrate the possible distortion of 

com petition it presents and the role it plays in sustainable energy production from an 

environm ental perspective. The specific aspect of renewable energy connecting to the 

Transm ission System is examined, since it affects the overall regulatory process of 

liberalisation. Thus sustainable developm ent / environm ental protection. State Aid 

and Taxation policies directly affect the entry of new market entrants both from a

49



fiscal, technical and physical connection perspective and are addressed herein as 

distinct sections in the thesis.

W ith respect to the wholesale trading market(s) in electricity, there can be a variety of 

electricity m arket models, for example, a gross pool market, a bilateral trading 

market, a balancing market, or regional markets. Essentially these are simply different 

forms o f trading electricity. Different forms of markets can indeed be a barrier to 

com petition because o f the difficulties o f trading on different markets and having to 

abide by different rules for each market, but these can be changed without legislation 

by agreement between the different m arkets for instance. Thus an in depth 

examination o f trading rules is not the core purpose of this thesis. Rather, the core 

purpose is to identify the uncertainties in the regulatory fram ework structures o f the 

liberalisation process. This has not been addressed in academic writings to any great 

extent and hence the reason for this thesis. It is the regulatory structure o f the 

liberalisation process, which forms the foundation o f the process, the markets are built 

upon this foundation. I argue, because the foundation is not sound, and although the 

layers on top i.e. the markets, m ight mask reasonable functionality, the system is 

weak and liable to topple. Trading m arkets are to a degree, similar to buying and 

selling on the Stock Exchanges, the difference o f course with electricity m arkets is 

that there are technical complexities. The technical complexities form part o f the 

foundation, if these are not addressed, trading is unnecessarily weak and complex. 

Com plexities cost money and thus the more important technical issues pertaining to 

this require examination.

3.(ii) The Solution

On the prem ise that a m ulti-faceted form of regulatory uncertainty is the cause o f the 

current failure to establish a Single European Electricity M arket, the solution 

proposed in this thesis m ust be on the current existing position o f the industiy, rather 

than how it should have been done alm ost fifteen years ago, since it is not possible go 

back in time. Undoubtedly, it is difficult to undo what has been done from 

com petition, financial and regulatory perspectives. However, the current situation of 

the liberalised financial services and banking industry is a warning to be heeded in 

respect of what could happen in the liberalised electricity industry when for instance.
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principles type legislation as opposed to rules type legislation is used, because it can 

lead to important issues (and their interaction) not being addressed adequately or 

appropriately.

This thesis proposes a simple socio-market model o f liberalisation that does not revert 

back to the social market econom y formerly adopted in the European Union, but does 

revert to an approximate midway point between the social market economy and the 

liberalisation model currently in use. This model recognises on an equal basis the 

social aspects o f the electricity industry, such as the fact that the citizens of Europe 

have paid for the existing infrastructure through taxation and thus have a stake in the 

electricity industry and its infrastructure and the freedom for businesses to compete in 

the electricity industry. Further, it acknowledges the unique features of the industry 

compared to other industries, and its role in m odem  economies. The detailed solution 

this thesis proposes is set out in the Summary and Future Directions chapter of this 

thesis.

3. (iii) The Flowchart

The flowchart below dem onstrates how the fiscal, physical and technical barriers 

relating specifically to the electricity liberalisation Directives and Regulations, 

interact with other pre-dom inant interacting policies that apply and interact with the 

industry in practice. Not all o f the interacting policies or legislation set out in the 

flowchart will be discussed in the thesis. It is simply provides a graphical overview.

The flowchart below is divided into two, the left side demonstrating the issues and 

barriers relating to Electricity liberalisation legislation itself in the form of Directives 

and Regulations and the right side setting out the additional or ancillary polices 

relevant and interrelated to the electricity liberalisation process. The electricity 

legislation sections sets out the three categories o f barriers under the electricity 

liberalisation legislation. These are Fiscal, Physical and Technical. Each of these 

categories is further subdivided into issues and how they interrelate with the other 

issues in the other categories. That is, relevant is how they interrelate with the right 

hand side of the flowchart, the Other Directives and Policies section. These are 

divided into Competition rules. Sustainable Development, State Aid and Taxation.
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The flowchart thus provides and overview of how relevant issues interrelate with each 

other and also how they are relevant to the formation of a European Energy Policy. 

With respect to the E.U. Treaties this of course now the Treaty on European Union 

and the Treaty on the Functioning of the Treaty on European Union, which came into 

force in December 2009.
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Chapter 2

The European Union Liberalisation legislation
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1. Introduction and Contention

This chapter exam ines the main features o f the European Union legislation that 

liberated the electricity industry to date. A definition o f liberalisation was provided in 

chapter 1, and there is general academic agreement in relation to what liberalisation 

means. Sioshansi states “liberalisation is synonymous with restructuring. It refers to 

attempts to introduce com petition in some or all segments o f the market, and remove 

barriers to trade and exchange. The European Union, for example, refers to their 

efforts under this um brella term ” . This chapter therefore examines the European 

U nion’s efforts, in terms of liberalisation legislation, in restructuring the electricity 

industries of twenty-seven States and its attempts to introduce competition into 

segments o f the industry, (rather than the market, because prior to liberalisation, no 

market existed) under the model o f restructuring the European Com m ission has 

devised. “Actions taken by individual M em ber States to give flesh to the legislative 

skeleton is decisive for the success of the Directives and Regulations. Transposition is 

only the fist step; full and proper implem entation is essential.” ®̂ Thus the chapter on 

the Irish liberalisation process will capture the legal and regulatory process as it 

incoiporates the EU legislation discussed below.

The above liberalisation definition also refers to barriers to trade and exchange; these 

are also examined. For this purpose the sector inquiry by Directorate General 

Com petition will dem onstrate some of the rem aining barriers to a Single Electricity 

M arket for twenty-seven countries.

The thesis will exam ine uncertain aspects o f the C om m ission’s model and its 

appropriateness and application for twenty-seven M ember States, all of whom had 

their own electricity industry model and rules prior to liberalisation. The legal 

fram ework for the EU internal market in electricity “is one that through the adoption 

o f com m on rules allows considerable scope for diversity in im plem entation among

Competitive Electricity Markets - Design, Implementation and Performance. Edited by 
Fereidoon P Sioshansi. Article entitled Introduction: Electricity Market Reform -  Progress 
and Remaining Challenges, Page 2, Fereidoon P. Sioshansi. Published by Elsevier 2008 (first 
edition).
“  Legal Aspects of EU Energy Regulation Implementing the New Directives on Electricity 
and Gas Across Europe, edited by Peter D. Cameron. Chapter 1 Introduction, Page 2, 
paragraph 1.04. Author Peter D. Cameron. Published by Oxford University Press 2005.

55



the M em ber States, in proper appreciation o f the wide diversity in their resource base, 

legal tradition, industry structure, policy choices, and so on. However, the subsidiarity 

inherent in this legislative approach creates potential for divergence among M ember 

States, and between M em ber State practice and the aims o f the EU legislation” . ’̂ This 

thesis contends the potential for divergence is also a potential for uncertainty forming 

barriers to trade and thus competition. This thesis contends that there are different 

types o f uncertainty and these uncertainties can potentially be different for each 

M em ber State.

This chapter also examines the m ost recent strategy by the European Commission to 

further progress liberalisation or restructuring of the industry to create a Single 

Electricity M arket for Europe.

2. How is the electricity industry liberalised -  access, unbundling, market 

formation

To liberalise the generation and supply aspects of the form erly integrated electricity 

industries in Europe three main principles were employed. Permitting access to the 

networks by third party M arket Participants, unbundling o f the network operators 

from the generation and supply aspects o f the electricity utility and the establishment 

o f a trading market to trade the electricity generated by all generators.^^ However, 

with respect to the European legislation there are four issues that create uncertainty in 

the legislation and its subsequent transposition and implementation by the M ember 

States. Firstly, the vague generalised wording o f the Directives has created an 

uncertain industry structure where the functions and rights o f each party are not

Op. cit Legal Aspects of EU Energy Regulation Implementing the New Directives on 
Electricity and Gas across Europe. Author, Peter D. Cameron, Chapter 2 entitled Completing 
the Internal Market in Energy Page 8, paragraph 2.02.

Peter D. Cameron takes a different view, referring to three distinct strands of : increasing 
supply competition, access to networks and guaranteeing consumer choice. Competition in 
Energy Markets -  Law and Regulation in the European Union, Peter D. Cameron, chapter 11, 
page 280, Published by Oxford University Press 2007, I contend, essentially this is correct, 
because predominately the liberalisation Directives legislation took this approach, failing to 
address the issue of market design. However, competition requires a market, particularly on 
an inter-Member State basis and thus this huge omission in the legislation by the European 
Commission is pertinent to the failure of the liberalisation process of the electricity industry.
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clearly defined and delineated. This created regulatory uncertainty because market 

participants cannot be confident that their application to enter the industry is 

processed on a non-discrim inatory, unfettered basis and what powers other bodies 

have in relation to their application, for instance, with necessary infrastructure 

construction.^^ Secondly, the Directives are unsuitable legal instruments to bring 

about liberalisation, because each country could choose their own form of 

liberalisation in terms o f unbundling, access rules and participation, market trading, 

transm ission of electricity etc. Thus for example, the four components of the industry, 

i.e. transmission system operation, distribution system operation, generation of 

electricity and supply of electricity where unbundled or de-merged differently in each 

M em ber State, rather than applying the same rules. A market participant m ust thus 

com ply with different rules in different M ember States. This has many disadvantages, 

but particularly in relation to costs.

Thirdly, although there have been three liberalisation Directives to date, there are 

many supplemental legislative instruments and these are not integrated with the 

liberalisation Directives and thus cause regulatory uncertainty. Even to the point of 

having different definitions for the same concept. Compare for example, the concept 

and definition o f security of supply in Directive 2003/54/EC and Directive 

2005/89/EC. As stated by Bj0rnebye, “this definition is unfortunately not very 

informative. Not only is it subject to criticism for providing a circular definition, but 

the adoption o f a ‘final custom er perspective’ is also inconsistent with the more 

‘general custom er perspective’ adopted by the Electricity Directive.” '̂’ In addition, the 

volume of legal instruments and the frequent changes they bring about causes 

regulatory uncertainty because parties have to constantly adjust to a changing

This is accepted by the European Commission, for instance, Recital 9 of Directive 
2009/72/EC provides “without effective separation of networks from activities of generation 
and supply (effective unbundling), there is an inherent risk of discrimination not only in the 
operation of the network but also in the incentives for vertically integrated undertakings to 
invest adequately in their networks”. However, the necessary legal provisions to achieve this 
are still not in place, as discussed below. Official Journal L 211/56 dated 14.8.2009 Directive 
2009/72/EC concerning common rules for the internal market in electricity and repealing 
Directive 2003/54/EC.
™ Henrik Bj0mebye, Investing in EU Energy Security -  Exploring the Regulatory Approach 
to Tomorrow’s Energy Production, Page 156. Published by Kluwer Law International 2010.
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regulatory environment. For instance, Regulation 1228/2003/EC^‘ on conditions for 

access to the network for cross-border exchanges electricity, Decision 1229/2003/EC 

laying down a series o f guidelines for trans-European energy networks and repealing 

Decision No 1254/96/EC,^^ Decision 1364/2006/EC laying down guidelines for trans- 

European energy networks and repealing Decision 96 /391/EC^^ and Directive 

2003/92/EC amending Directive 77/388/EEC as regards the rules on the place of 

supply o f gas and electricity^'*. D irective 2005/89/EC^^ concerning measures to 

safeguard security o f supply and infrastructure investment. D irective 2001/77/EC^^ on 

the prom otion o f electricity produced from  renewable energy sources in the internal 

electricity market. Directive 2004/8//EC^^ on the promotion o f cogeneration based on 

useful heat demand in the internal electricity m arket and amending Directive 

92/42/EEC, Directive 2006/32/EC^* on energy end-efficiency and energy services. 

These are just some examples, and in fact many have been amended or repealed. 

Som e of these Directives, Regulations and Decisions are discussed in other chapters 

o f the thesis, others are om itted because, for example, renewable energy or energy 

efficiency deserve a thesis o f their own. W ith the num ber and continually changing 

nature o f the legislation at EU and M em ber State level, it can be difficult for new 

m arket entrants to have a clear understanding o f the legislative provisions and 

structure, particularly if they are operating on an inter M em ber State level, because as

Regulation (EC) No. 1228/2003 of the European Parliament and of the Council of 26 June 
2003 on conditions for access to the network fro cross-border exchanges in electricity, OJ 
L176/1, 15.7.2003

Decision 1229/2003/EC of 26* June 2003 laying down a series of guidelines for trans- 
European energy networks and repealing Decision No 1254/96/EC O.J. 176/11 dated 
15.7.2003

Decision 1364/2006/EU of 6 September 2006 laying down guidelines for trans-European 
Energy Networks and repealing Decision 96/391/EC and Decision 1229/2003/EU O.J. L262/1 
of 22.9.2006

Directive 2003/97/EC of 7* October 2003 amending Directive 77/388/EEC as regards the 
rules on the place of supply of gas and electricity. O.J. L 260/8 dated 11.10.2003.

Directive 2005/89/EC of the European Parliament and of the Council of 18 January 2006 
concerning measures to safeguard security of electricity supply and infrastructure investment. 
OJ L33/22, 4.2.2006

Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 
on the promotion of electricity produced from renewable energy sources in the internal 
electricity market. OJ L 283/33, 27.10.2001

Directive 2004/8/EC of the European Parliament and of the Council of 11 February 2004 
on the promotion of cogeneration based on a useful heat demand in the internal energy market 
and amending Directive 92/42/EEC, OJ L52/50, 21.2.2004

Directive 2006/32/EC of the European Parliament and of the Council of 5 April 2006 on 
energy end-use efficiency and energy services and repealing Council Directive 93/76/EC OJ 
L 114/64, 27.4.2006
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previously stated, each M em ber State has im plem ented its own version of 

liberalisation. It is unlikely that lawyers are going to invest in electricity generation, 

and o f course many generator investment companies do engage a lawyer and other 

professionals when they decide to generate electricity and enter the system, but in 

order to comply on a continuous basis with changing legislation and to avoid disputes 

between new market participants and the formal bodies (and thus delays in connecting 

to the network or rem aining on the network), the rights and compliance obligations 

m ust be easily identifiable I argue, and also have a reasonable consistency. This is so 

particularly for small generators connected to the distribution system or entities who 

wish to generate and supply their own electricity, in order to carry out their main 

business, for instance, manufacturing, with excess electricity being exported to the 

distribution system.

Fourthly, that within the European Com m ission Directorates, there exists a disconnect 

that compounds regulatory uncertainty because legislative provisions o f related 

aspects o f the industry, are managed by different Directorates, but that impose 

com pliance obligations on stakeholders such as, for example, environm ental 

protection and State Aid and Taxation which are not only again different in each 

M ember State, but are also not integrated into the electricity industry provisions and 

are essentially of general application.

Thus the main purpose of this chapter is to demonstrate that there is uncertainty or the 

potential for uncertainty in the liberalisation or restructuring o f the electricity industry 

provisions and its structure. Chapter 3 dem onstrates how this m anifests itself 

concretely in Ireland.

In 1996 the European Union set out the core legislative structure to create an internal 

single market in electricity within the European Union in the form of Directive 

9 6 /9 2 /E C .S e v e n  years later it was becoming clear that rather than a single 

electricity market being created, fifteen (or now twenty seven) different versions of 

electricity liberalisation were taking place within the M em ber States. Directive

D irective 96/92/E C  o f  the European Parliament and o f  the C ouncil o f  \ 9'^ D ecem ber 1996 
concerning com m on rules for the internal market in electricity. O fficial Journal L 27/20 , 
30 .1 .1997
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96/92/EC was repealed in 2003 by Directive 2003/54/EC**° and in turn the 2003 

Directive has been repealed by Directive 2009/73/EC.**' However, although the earlier 

D irective was repealed, the basic structure o f what was set out in the 1996 Directive 

rem ained, despite the 2003 Directive. Thus the general principles of Directive 

96/92/EC are still applicable, because although different provisions are applicable 

now, they do not substantively change the structural basis of the industry, for instance, 

the unbundling structure.

The general objectives of liberalising the electricity industry are set out in Recital 4 of 

Directive 9 6 /9 2 /E C .T h e s e  included the increase o f efficiency in production, 

transm ission and distribution of electricity, reinforcing security o f electricity supply, 

competitiveness o f the European economy, and respecting environmental protection. 

There are many aspects to all of these wide objectives, however, there is no doubt that 

all o f these objectives could have been achieved without liberalisation of the industry. 

For instance, co-operation agreements between adjoining M em ber States or even non

adjoining M em ber States would have reinforced security of supply. Or as more 

efficient technology develops, utility com panies would have replaced old plant with 

more efficient technology, because it is not in their interest to generate electricity 

inefficiently. This could also have been fast-tracked by perm itting independent 

generators to generate and supply electricity, by simply issuing permits and the utility 

company purchasing the wholesale electricity on long-term contracts. The utility 

company would thus be able to save on the capital investment and operating and 

m aintenance costs and the investors have a secure return on their investment. 

Therefore, the current model of liberalisation is not particularly necessary to achieve 

the objectives referred to above and as advocated in this thesis has many drawbacks, 

particularly in relation to costs and inefficiency of the system. These will be

Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 
concerning common rules for the internal market in electricity and repealing Directive 
96/92/EC. Official Journal L176/37 of 15.7.2003.

Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 
concerning common rules for the internal market in electricity and repealing Directive 
2003/54/EC. Official Journal L211/55 dated 14.8.2009.

Directive 96/92/EC, however, was not the first legislative measure concerning electricity. 
In fact in 1990 Council Directive 90/547/EEC on the transit of electricity through 
transmission grids and Council Directive 90/377/EEC concerning a Community procedure to 
improve the transparency of gas and electricity prices charged to industrial end-users, was the 
first phase towards the liberalisation process. Ref: Recital 7 Directive 96/92/EC.
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evidenced in subsequent chapters o f the thesis. W ith respect to European 

Com petitiveness, this is a debatable topic depending on which M em ber State is 

referred to, because criteria such as geographical location, size o f market etc 

previously referred to in chapter 1 need consideration.

An additional expectation included reduced electricity consumption prices because of 

the ability to choose a supplier other than the State authorised supplier. Competition 

between suppliers, would force them to operate efficiently in order to compete. This 

has not happened on a medium term basis, and undoubtedly if any operational 

efficiency savings have occurred, they have not been passed on to the consumer in 

terms o f reduced prices. Network costs also need to be incurred on an efficiency basis, 

and with respect to wind generation, this requires a thorough cost /  benefit analysis I 

argue taking into account criteria such as carbon dioxide allowance savings, network 

operation costs and additional stability conventional generation back-up costs.

The objectives were to be achieved through the provisions in Directive 96/92/EC. 

Article 1 provides that “this Directive establishes common rules for the generation, 

transm ission and distribution o f electricity. It lays down the rules relating to the 

organisation and functioning o f the electricity sector, access to the market, the criteria 

and procedures applicable to calls for tender and the granting of authorisations and the 

operation o f systems”. At the time, there was no electricity market for trading, 

different trading markets only developed later, so in fact, access to the market means 

access to the network infrastructure. Under the European Com m ission model 

liberalisation of the electricity industry formally consists of 3 parts. Firstly, access 

conditions for independent generators to the network infrastructure, secondly, 

unbundling or de-merger o f the m onopoly into separate entities, thirdly, consumer 

choice o f supplier, however, in this chapter the more important aspect o f establishing 

a trading market is addressed and not choice of supplier. These are exam ined in detail 

below.
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2.1 Access to the network

a. Tendering

The generation of electricity refers to the production of electricity i.e. the construction 

o f a generator through either a tendering procedure or an authorisations procedure. 

Article 2 of Directive 96/92/EC defines “tendering procedure” to mean the planning 

o f the need for investm ent in generation and transmission capacity on a long-term 

basis with a view to m eeting the demand for electricity of the system and securing 

supplies to its customers. Thus the tendering procedure could be used for the 

generation o f electricity but also for the construction o f transmission capacity. The 

tendering procedure under Directive 2003/54/EC, was expanded to include energy 

efficiency demand / side m anagem ent measures. Under Article 7 (1) o f Directive 

2003/54/EC however, the tendering procedure also had some lim itations imposed on 

it. In essence, the tendering procedure was lim ited to the interests o f security of 

supply in providing for new capacity or energy efficiency / demand side management 

m easures, but only if, on the basis o f the authorisation procedure, the generating 

capacity being built or the energy efficiency / demand side m anagem ent measure 

being taken, are not sufficient to ensure security of supply. This implied it should be 

used as a last resort.**"* Directive 2009/72/EC Article 8 provides a sim ilar provision. 

Thus tendering for the construction o f transm ission capacity i.e. transm ission lines 

appears to have been excluded permanently. The main disadvantage o f this I argue is 

that the Transm ission System Operator or Regulator could have adopted a tendering 

procedure for new lines instead of the task automatically being allocated to the 

Transm ission Asset Owner. Tendering for transmission lines has issues that would 

need to be overcome, the main one being that the Transm ission Asset Owner is 

responsible for the financing of the network infrastructure. Nevertheless, there was a 

possibility that the construction works could have been carried out on a m ore efficient 

and less costly basis if a tendering procedure was in place. M oreover, planning o f the 

infrastructure would be im proved and the risk of stranded assets would be reduced

Previously Article 6 (2) of Directive 96/92/EC
In Ireland demand side management measures are managed by the Transmission System 

Operator as Ancillary Services, These were not put out to tender, but managed on a contract 
basis between industrial consumers and the Transmission System Operator. Ancillary 
Services or demand side management measures can only be provided by industrial consumers 
located in the Member State unlike electricity production, which can be imported over the 
interconnector.
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because infrastructure could be built in locations where it is required. Huge cost 

savings could be possible and efficiencies m ade compared to the current model. W ith 

tendering for generators and efficiency dem and-side management measures, Article 8

(3) implies that the tender will only be won by parties already established in the 

M em ber State, because it provides “the tender specifications shall be made available 

to any interested undertaking established in the territory of a M ember State so that it 

has sufficient tim e in which to submit a tender” . Indeed this is confirmed in Article 8

(4) because “in invitations to tender for the requisite generating capacity, 

consideration m ust also be given to electricity supply offers with long-term  

guarantees from  existing generating units, provided that additional requirem ents can 

be met in this way” . Bj0mebye however, provides arguments against using a 

tendering procedure. Quoting the European Com m ission Communication on Energy 

Infrastructure and Security o f Supply from 2003 he states “ tendering should hov/ever 

be seen as a last resort given the numerous distortive effects that such a m easure can 

have on the m arket and the bias that this produces in favour o f purely supply-side 

measures. In particular, the existence of the possibility to tender will tend to constrain 

independent investm ent decisions being made spontaneously” .*̂  He states further “the 

launching o f tenders may distort future m arket signals by creating an expectation 

among m arket participants that future investm ent may be subsidised if security of 

supply concerns arise. This may lead market participants to delay planned investm ents 

in order to be able to free-ride on the next w ave of tenders which are likely to be more 

profitable than ordinary market based investm ents made under an authorisation-based 

regime. On the other hand, market intervention in the form of tenders do not represent 

any major threat to the profitability of investm ents already made unless the tenders 

are o f such a large scale that they depress m arket prices. Consequently, an assum ption 

among m arket participants that tenders may be launched is likely to be less 

detrimental to investor certainty than an assum ption that electricity price caps will be 

introduced, causing electricity prices to be set below marginal costs. It is open to 

question whether the m arket concerns raised above, which are of a predom inantly 

economic nature, are sufficient to qualify the restriction on the use of tendering 

procedures as constituting measures that genuinely have as their object the 

im provem ent of the conditions for the establishm ent and functioning of the internal

Op cit Henrik Bj0m ebye, Page 254. A lso European Commission Communication: Energy 
Infrastructure and Security o f Supply, COM (2003) 743 final 10.12.2003, 8-9.
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m arket under Article 114 TFEU. Although tendering procedures may contribute to 

investor uncertainty, they do not necessarily discrim inate as such between different 

categories of market participants” .**̂ I contend the savings and efficiency in planned 

infrastructure and non-discrim ination of market participants, outweigh the 

Com m ission’s arguments, because realistically only a lim ited num ber of generators 

need to be constructed at any point in time and sweeteners are not necessary if  this is 

the only access procedure. This situation is not comparable to, for instance, a 

m anufacturing company where many products need to be continually manufactured.

b. Authorisation

Although the authorisations procedure is not defined in the Directives, (unlike the 

term  “tendering procedure”)^  ̂ it essentially means that a market participant wishing to 

generate electricity (referred to as “producer” in the Directive) m ust apply for an 

authorisation to a M em ber State body in relation to constructing and generating
o o

electricity. However, each o f the Directives set out general criteria in relation to the 

authorisation procedure. Article 6 (3) o f Directive 2003/54/EC provided that M ember 

States ensure that authorisation procedures for small and/or distributed generation 

take into account their lim ited size and potential impact. This implies smaller 

electricity producers could be connected to the Distribution System under a simplified
89procedure. However, from a technical perspective, the impact of generator 

connections on the Distribution System has an impact on the Transm ission System 

and this still needs to be considered in relation to both the Distribution and the 

Transm ission System.

In Ireland a market participant must apply to the Com m ission for Energy Regulation 

(CER) to obtain an Authorisation to Construct or Reconstruct a Generating Station

Ibid Page 255.
Article 2 (24) “tendering procedure means the procedure through which planned additional 

requirements and replacement capacity are covered by supplies from new or existing 
generating capacity. The definition is the same as in Directive 96/92/EC.
o8 This is predominantly the procedure used in Ireland. There has also been a tendering 
competition in respect of generation capacity because there was little interest from investors 
to construct generators in Ireland. Successful applicants received a guaranteed price and 
purchase of their electricity. The network operators administer the physical connections to the 
networks.

A simplified procedure exists for micro-generation in Ireland. The Irish chapter addresses 
the connecdon procedure in Ireland.
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and a Generator Licence because the CER is responsible for assessing and granting or 

refusing to grant these permits. The conditions imposed in the Authorisation and in 

the Licence must be met by the generator and compliance is monitored by the CER on 

an ongoing basis. There are other permits that must be applied for such as planning 

permission and only then can the new entrant apply to the transmission or distribution 

operator to connect to the repective network. Again there are many contractual 

obligations including bonds involved and the applicant must also comply with 

network codes. Thus there is a two stage process with the Regulator and then with the 

Transmission System Operator.^® Article 7 of Directive 2009/72/EC now sets out the 

criteria for the authorisation procedure.

Although the 1996 Directive provided that regardless of which form of system access 

was used, they “must lead to equivalent economic results and hence to a directly 

comparable level of opening-up of markets and to a directly comparable degree of 

access to electricity markets,”^’ this no longer appears to be the case because despite 

the fact that that measurable criteria were not set out, the 2009 Directive has entirely 

omitted this provision. It could therefore be implied that both procedures do not lead 

to equivalent economic results and that authorisations are the preferred method of 

access. In Ireland, both tenders for generation and authorisations were used. The 

former received guaranteed purchase prices, the latter did not. Thus the criteria used 

in the tendering procedure and the authorisation procedure in order to gain access to 

the networks need to be transparent and clearly defined to avoid regulatory 

uncertainty and possible distortions in the market, because if one party receives 

guaranteed purchase prices, the market is distorted. Only very general provisions are 

provided in Articles 7 and 8 of Directive 2009/72/EC and thus each Member State is 

free to apply its own access procedures. For example, undue administrative delay in 

processing an application to connect to the network creates a barrier and thus 

distortion of competition. This could also happen when a “first come first serve basis” 

to connect new entrants to the network is applied. Prima facie this appears fair. But if 

for instance, two new entrants wish to connect to the system at a particular point on 

the network and one new entrant signs the connection contract first, even though, the

The process for connection to the transmission system in discussed in detail in chapter 3 of 
the thesis.

Article 3 (I) Directive 96/92/EC
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other new entrant signs the contract within the time Hmit set out by the incumbent, the 

latter m ust re-apply for connection and start all over again. O ther applicants, who 

might have applied at a later date for an access connection, could be connected before 

the losing applicant, because the losing applicant is at the back o f the queue again. In 

fact, this cycle could repeat itself ad infinitum. Such criteria “as first come first serve” 

prim a facie appear fair, but in practice are not transparent, objective and non- 

discriminatory. This is, because the losing applicant has complied with all the 

Network Operator’s conditions and should therefore not be placed at the back of the 

queue. Arguably, a shortage o f network capacity needs to be managed, but it needs to 

be managed fairly.

A further example of regulatory uncertainty and possible distortions, is the citing of 

technical requirements that are onerous or can only be met if the incumbent carries 

out work so that the requirem ents are then met. This might cause undue delay to 

com plete comm issioning of the power station and thereby prevent the new entrant 

from transmitting electricity on to the network system, because the new entrant has to 

wait until the incumbent is available to cair>' out the work. Although Article 5 of 

Directive 2003/54/EC placed some lim itations on technical safety criteria, because 

these criteria were required to be defined, and technical rules establishing the 

m inimum  technical design and operational requirements for the connection to the 

system of generating installations, distribution systems, directly connected 

consum ers’ equipment, interconnector circuits and direct lines, were to be developed 

and publicised. These technical rules also required ensuring the interoperability of 

systems and to be objective and non discriminatory. But it was only in Article 5 of the 

2009 Directive, that the Agency was authorised to make appropriate 

recom m endations and that they should be notified to the Com m ission. Thus there is a 

requirem ent to standardise physical connections, thereby cutting down the time for 

market participants to be connected to the networks and this also provides im portant 

information in relation to how market participants should frame their applications to 

the Operator i.e. what is acceptable from a technical security perspective. Such 

standardisation is also likely to allow for advance capital costing. Furthermore, it 

allows for international electricity transactions to take place, because it would 

harm onise the physical connections of interconnectors. I argue, despite this provision, 

there is still no European standard, and thus there will still be technical differences
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and cost implications for M arket Participants in different M em ber States. The 

provision does not go far enough and technical standardisation should have been 

carried out prior to liberalisation. Hence it should now be incorporated into a 

European Energy Policy.

A combination of delays in processing access connections on the grounds of technical 

requirem ents is possible. The requirem ent o f new technical studies taking into account 

the com peting new entrant’s power station on the first come first serve basis described 

above has been cited as justification for the excessive duration o f processing 

applications. This justification is not convincing because the studies are substantially 

desktop ones. In fact, this had been the case in Ireland in relation to processing of 

access connections by the Transm ission System Operator until a new procedure, the 

group processing approach was developed. O f course apart from the tim e delays, the 

losing applicant incurred additional expenses for the studies and funding. M oreover, 

this procedure applied to both generation and dem and applicants despite the fact that 

the fonner is supplying electricity and the latter is consum ing electricity. Thus 

applicants with opposing requirements / functions were treated the same. Applying 

the same rules to different circumstances can undoubtedly be viewed as 

discrim inatory. Certainly large com panies would not be encouraged to invest in 

Ireland and set up business here, since they could be waiting a long time to be 

supplied with electricity. Thus the above practical examples dem onstrate how access 

barriers to the sector can arise. M oreover, the network operators who are not subject 

to liberalisation and competition can establish the barriers. The same process needs to 

be applied in every M ember State I argue, particularly, because other criteria such as 

safety and security of the electricity system, installations and associated equipment 

and the characteristics particular to the applicant such as technical, economic and 

financial capabilities are criteria which can also be applied for refusing access to the 

network. In light o f this, it is not difficult to see the possibility or potential o f laying 

an onerous burden on new entrants and citing any of the above criteria for refusal. 

Consider also that no party has the netw ork system knowledge that the operators and 

incum bent have, and hence refusals and delays can easily be justified, thereby 

deterring new market entrants. In fact, grounds for refusal do not have to be complex 

because delays, onerous burdens and uncertainty, frequently causing increased costs, 

can be sufficient.
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As a comparison between the authorisation and tendering procedure, Article 6 o f the 

1996 Directive set out that the tendering procedure requirements be published in the 

Official Journal o f the European Com m unities at least six months prior to the closing 

date for tenders. Further, the tender specifications (to include a detailed description of 

the contract specification, the procedure to be followed by all submitting tenders, an 

exhaustive list o f criteria governing the selection of tenders and the award o f the 

contract) were to be made available to any interested undertaking established in the 

territory of a M em ber State so that it had sufficient tim e in which to submit a tender. 

Thus there is more transparency and certainty with the tendering access process than 

the authorisations process, since it is published within the entire European Union, 

leaving less scope for establishing barriers to access.

W ith respect to access a further uncertainty lies in Article 1 of Directive 2003/54/EC 

or now Article 2 (3) of Directive 2009/72/EC, because it re-defines transmission as 

“the transport o f electricity on the extra high-voltage and high-voltage interconnected 

system with a view to its delivery to final custom ers or to distributors, but not 

including supply” , It also re-defines distribution as “the transport of electricity on 

high-voltage, m edium -voltage and low-voltage distribution systems with a view to its 

delivery to customers, but not including supply” . ‘̂The difference between definitions 

in Directive 96/92/EC and the later Directives is that in relation to distribution 

voltages, this was limited to m edium -voltage and low-voltage, whereas high-voltage 

lines were reserved to the Transm ission System only. Thus in the cases, where the 

Transm ission System Operator and the Distribution System Operator are separate 

entities, such as in Ireland the potential for disputes could arise between the respective 

System Operators and M arket Participants, because high voltage lines could belong to 

either network. Disputes between System Operators could lead to market participants 

being caught up in the middle of a potential dispute when they are applying for access 

to the networks or wish to change their technical specifications.^^

Article 2 (5) Directive 2009/72/EC
A similar dispute did in fact occur in respect of the Irish networks.
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3. Continuous Access through Use of System Capacity and Tariffs

Once a new M arket Participants has constructed the generator, it is connected to the 

network via a network connection. The Participant be it a generator supplier or a 

supplier only participant then requires continual use of the network to be able to 

transmit electricity and sell it to others. This form of access i.e. use of the system, the 

tariffs for use o f system and how access to the system was to be organised, was 

originally set out in Articles 16 -  22 o f Directive 96/92/EC. Thus, although not very 

clear from the wording o f the articles, there are, in fact, two different forms o f access. 

Connection Access through the tendering or authorisations procedure, and use of 

system access for transmission and trading purposes.^"* In the liberalised electricity 

industry, trading and transm ission of electricity are closely related issues, but because 

it is possible to trade electricity without necessarily having a generator constructed, 

there are some subtle differences.^^ The opaqueness of these provisions was due to 

the fact that there was a choice for M em ber States between negotiated access and/or 

the single buyer p r o c e d u r e . I n  respect of negotiated access. M ember States were 

required to take the necessary measures for electricity producers and, where M em ber 

States authorise their existence, supply undertakings and eligible custom ers, either 

inside or outside the territory covered by the system, to be able to negotiate access to 

the system so as to conclude supply contracts with each other on the basis of 

voluntary comm ercial agreements. W hat the necessary measures should be 

specifically is not clear and certain. Indeed, to complicate matters in accordance with 

Article 17 “an eligible custom er connected to the distribution system may be required 

to negotiate access to the distribution system” (i.e. the distribution system operator) 

“and if necessary the transm ission system operator.” This is because both the 

transmission system and the distribution system are physically connected or

The trading aspect requiring the establishment of a Market Operator is discussed further in 
the section below. In Ireland there was has been four stage process for generators: 1. 
authorisation to construct a generator and licence from the Commission for Energy 
Regulation, 2. Connection Offer Process from the Transmission System Operator 3. 
Transmission Use of System Agreement to act as supplier, 4. Market Operations Agreement 
to enable trading of electricity.

The issue of use of system charges and in particular Transmission System Operator 
compensation for use of the system i.e. when electricity is transmitted over another System 
Operator’s network, is such an important issue that the European Union set up a separate 
body called the Florence Forum. System Operators, Electricity Utility and other stakeholder 
companies meet on a regular basis to resolve this issue.

Article 16 Directive 96/92/EC.
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interconnected to each other. The result is that this could entail complicated and 

lengthy negotiations, if the custom er m ust negotiate with two separate bodies i.e. if 

both systems are not under the control o f one operator.^^ Articles 20 to 23 of 

Directive 2003/54/EC im posed a requirem ent that access to the system must be based 

on published tariffs or approved published methodologies, and thus this provided 

more clarity and consistency. Furthermore, transmission use o f system charges and 

distribution use of system charges, m ust be published by the system operators, in
98order to prom ote transparency and facilitate negotiation for access to the system. 

The 2009 Directive appears to have repealed the negotiation aspect of the previous 

provisions. Article 32 provides that M em ber States “shall ensure the implementation 

o f a system of third party access to the transmission and distribution system based on 

published tariffs, applicable to all eligible customers and applied objectively and 

without discrim ination between system users” . In Ireland the practice has been for the 

system operators to calculate the charges. The Com m ission for Energy Regulation 

approves the charges and then the Statement of Charges is published. Users of the 

distribution system must pay not only distribution use of system charges but also a 

proportion of transm ission use of system chargcs, despite the fact that they are not 

directly connected to the transmission system. This includes household customers. 

Article 32 (2) pem iits the operator of the transmission or distribution system to refuse 

access where he lacks the necessary capacity provided duly substantiated reasons are 

given for such refusal.

4. Unbundling of the incumbent

The transm ission o f electricity refers to the transm ission networks, the distribution of 

electricity can refer to either an entity being fed electricity directly from the

The practice in Ireland is that the Distribution System Operator obtains consent from the 
Transmission System Operator on behalf of the Customer. Smaller generators generally 
receive consent more easily because their generator connection is unlikely to have a 
significant impact on the network system. The processing of applications to the Distribution 
System and applications to the Transmission System was until recently complex in Ireland, 
because each operator had their own procedure for processing applications and thus distinct 
connection conditions. Conflict and delays were thus inevitable for new market participants.

High use o f system tariffs can also be used as a barrier to entry or to squeeze other 
participants out.

Potential grounds for refusal were already discussed previously.
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transm ission system, but more comm only means it is fed from generators on the 

distribution system, in either case it is then supplied to the consumer.

■ D istribution line 
(lower voltase)

Small generators

Substation and 
Transform erLarge

generators

Transm ission 
line (high 
voltage)

Supplies electricity to 
industrial premises 
(high consumption)

Supplies electricity to 
premises (lower 
consumption)

Simplified Diagram o f  Generation, Transmission and Distribiaion

Thus unbundling from the vertically integrated company entails two aspects. Firstly, 

the corporate unbundling be it legal or management and secondly, the responsibilities 

and powers o f the Transm ission System Operator (or Distribution System Operator as 

the case may be.) The responsibilities and powers of the Transm ission System 

Operator are discussed in detail in the Irish chapter of the thesis. This section 

addresses the corporate unbundling aspect.

4.1 Corporate Unbundling

The de-m erger or unbundling of the Vertically Integrated Undertaking contained in 

Article 7 (6) of Directive 96/92/EC simply stated “unless the transmission system is 

already independent from generation and distribution activities, the system operator 

shall be independent at least in m anagement terms from other activities not relating to 

the transmission system”. M anagem ent unbundling was chosen by some M ember 

States, others including Ireland, chose legal unbundling. Such a simple provision 

however, has turned out to be very expensive in Ireland. It included the establishm ent

Transmission lines and distribution lines were defined in the section on access.
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of a new company with its own Board o f Directors, its own accounting and other

adm inistrative staff, a new office building, furnishings and other facilities, the

recruitm ent o f almost 200 new staff on top of the existing staff, the m oving o f the

National Control Centre to a further different building, its own information

technology systems, facilitation o f staff training, the development o f many new

processes, procedures etc to enable appropriate interaction with the Transm ission

Asset Owner, D istribution System Operator, M arket participants and the Regulator

...th e  list goes on. All these actions were to demonstrate that the Transmission

System  was unbundled from  the ESB and was able to act independently in it functions

and responsibilities as Transm ission System Operator. Legal unbundling “is lim ited to

the netw ork business as a natural m onopoly, all other activities may continue to be

operated in a single com pany or a group o f companies” . H o w e v e r ,  Peter D.

Cam eron defines natural m onopoly as “where the average costs of the new entrant

exceed the marginal costs o f the existing supplier (i.e. a situation where the market is
1

most efficient econom ically if there is only one provider” .

The definition “Vertically Integrated U ndertaking” has been re-worded in each o f the 

Directives. D irective 2003/54/EC defined it as “an undertaking or a group of 

undertakings whose mutual relationships are defined in Article 3 (3) of Council 

Regulation (EEC) No. 4064/89 of 21*‘ December 1989 on the control of 

concentrations between undertakings and where the undertaking/group concerned is 

perform ing at least one o f the functions of transm ission or distribution and at least one 

o f the functions o f generation or supply o f electricity” . Article 2 (21) o f the 2009 

Directive defines it as “an electricity undertaking or a group o f electricity 

undertakings where the same person or the same persons are entitled, directly or 

indirectly to exercise control, and where the undertaking or group of undertakings 

perform at least one of the functions of transm ission or distribution and at least one of 

the functions o f generation or supply of electricity” . Control is defined in Article 2 

(34) as “rights, contracts or any other means which, either separately or in 

com bination and having regard to the consideration o f fact or law involved, confer the 

possibility o f exercising decisive influence on an undertaking, in particular by: (a) 

ownership or the right to use all or part o f the assets of an undertaking; (b) rights or

Op cit. Peter D. Cameron, Page 18, paragraph 2.33
Op cit. Peter D. Cameron, Page 528, Glossary
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contracts which confer decisive influence on the composition, voting or decisions of 

the organs o f an undertaking” . It is uncertain if meeting the condition o f either (a) or 

(b) or both need to be met, to exercise control. It is likely that only one needs to be 

met, because o f the wide wording in the main text. W hatever the interpretation, 

control it appears, is now the deciding factor. If control is the deciding factor, this 

would substantially change many of the existing work processes and policies that 

have been im plem ented to date, particularly in Ireland, because despite legal 

unbundling an enormous amount of control is still exercised over the Transm ission 

System Operator and system by the incumbent. A more detailed discussion pertaining 

to this issue follows in chapter 3.

4.2 Ownership of assets and corporate unbundling

Unbundling o f the Transm ission System Operator from a vertically integrated 

undertaking in accordance with Article 10 (1) o f Directive 2003/54/EC was thus: 

“where the transm ission system operator is part of a vertically integrated undertaking, 

it shall be independent at least in terms of its legal form, organisation and decision 

m aking from other activities not relating to transmission. These rules shall not create 

an obligation to separate the ownership of assets o f the transmission system from the 

vertically integrated undertaking” . Thus the incum bent did not need to divest itself of 

its transm ission assets and transfer them to the Transm ission System Operator, but the 

corporate unbundling had advanced to the state that a separate legal company needed 

to be established. This is in fact the action Ireland took, although the Irish 

Government in 2007 decided that the transmission assets should after all be 

transferred to the Transm ission System Operator at some time in the future, because 

this confidence o f independence did not m aterialise with M arket Participants and 

possibly also to prepare ESB for privatisation.

“The shift towards legal unbundling shows the continued limits on these efforts

imposed by the Treaty lim itation on interference in ownership issues among the
10^M ember States” , Cameron argues. I argue, an unbundling system where the 

Transm ission System Operator is not owner o f the assets, but merely manages them

Op. cit. Peter D. Cameron Page 17, paragraph 2.31.
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regardless of whether it is a separate legal entity or not, is very complex, costly, time 

consum ing and leads to duplication of roles/work. For example, the owner o f the 

assets i.e. the incum bent will have certain property rights in relation to the assets and 

this requires constant consultation between the Transm ission System Operator and the 

owner o f the assets, thereby restricting the freedom of the Transmission System 

Operator to develop and m anage the assets as it sees fit. The incum bent will always 

have an advantage over other generator and supply market participants, simply 

because o f the inform ation available to it. Thus, if  ownership of the transmission 

assets is in the hands of a state owned Transm ission System Operator, this, apart from 

protecting the assets for the M em ber State should the incum bent be privatised and 

im buing confidence to M arket Participants in its independence, also results in 

developm ent control and cost savings. For instance. Article 15 (2) provided further 

im portant restrictions on the Transm ission System Operator, because “although the 

transm ission system operator shall have effective decision-m aking rights, independent 

from the integrated electricity undertakings with respect to assets necessary to 

operate, m aintain or develop the network, this should not prevent the existence of 

appropriate coordination m echanism s to ensure that the economic and m anagement 

supervision rights of the parent company in respect of return on assets, regulated 

indirectly in accordance with Article 23 (2), in a subsidiary from being protected. In 

particular, this shall enable the parent company to approve the annual financial plan, 

or any equivalent instrum ent of the transmission system operator and to set global 

limits on the levels o f indebtedness of its subsidiary. It shall not permit the parent 

com pany to give instructions regarding day-to-day operations, nor with respect to 

individual decisions concerning the construction or upgrading of transmission lines, 

that do not exceed the terms o f the approved financial plan, or any equivalent 

instrum ent” . C l e a r l y  considering the fact that a Transm ission System Operator will 

not know in advance how many applications for connection to the transmission 

system will be received in relation to new market participants, such a level of 

financial and developm ent control by the parent company places considerable 

restrictions on the Transm ission System Operator. This provision was further 

replicated for the D istribution System Operator in Aiticle 15 (2) (c) and in Article 17 

(c) for the Com bined Operator. The reality is that electricity distributed by the

Article 10 (2) (c) Directive 2003/ 54/EC
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Distribution System Operator, generated by the incum bent and suppHed by a 

subsidiary of the incumbent to consumers, means that the incumbent supplier and the 

Distribution System Operator are very m uch intertw ined on a day-to-day operational 

level. So in all cases the incum bent will have control in relation to financial planning 

and the finances of the respective netw ork operators. Therefore, the obligation in 

Article 15 (2) (a) prohibiting participation in company structures can only be 

considered theoretical and is in practice not significant, because on a day-to-day level 

very close co-operation is required between all the parties. M oreover, as will be seen 

in chapter 3, because the regulator makes the important decisions, unbundling is not 

necessary and is simply a costly exercise o f giving the appearance of independence to 

market participants, which is not borne out in reality.

A more appropriate solution in relation to unbundling, partially at least from  a 

practical level, was provided in Article 17 o f Directive 2003/54/EC, because it 

provided that “the rules in Articles 10 (1) and 15 (1) do not prevent the operation o f a 

com bined transmission and distribution system operator which is independent in 

terms o f its legal form, organisation and decision making from other activities not 

relating to transmission or distribution system operations (and which meets the 

requirem ents set out in points (a) to (d)). These rules shall not create an obligation to 

separate the ownership o f assets of the com bined system from the vertically integrated 

undertaking” . The last sentence again lim ited independence of the network operators, 

but would at least have introduced some efficiencies, because a substantial portion of 

the work o f each operator is in fact duplicated e.g. preparation of connection offers to 

connect to the networks, regulatory type work, studies and planning o f the respective 

systems etc. The administrative burden would thus be significantly reduced and would 

probably lead to better planning and operation o f the systems, since they would not be 

com peting against each other and better decision-m aking generally would ensue.

I argue with the Com m ission’s model o f liberalisation ownership o f the netw ork 

assets should rest with the combined netw ork operator thus m aking the operator 

independent in its decisions and shifting control and power to the network operator 

and not the incumbent. A further benefit m ight also be that the incum bent would 

become more competitive, because its main source of income would be from 

generating and supplying electricity and this would reduce its reliance on the “rental”
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incom e it receives by virtue o f being the owner o f both networks. Indeed maintenance 

and developm ent of the network could then be put out to tender with the advantages 

previously discussed above and the consequent removal of barriers for new M arket 

Participants. It would in effect place the incum bent in the same position as new 

M arket Participants from every aspect except market share. However, market share 

can and should be reduced by competitive practices of competitors, in theory at least.

That was the legal position until 2009 and the argument above for ownership 

unbundling is the m ost appropriate solution with the Com m ission’s model of 

liberalisation. However, D irective 2009/72/EC has expanded greatly on the legal 

provisions concerning corporate and ownership unbundling. The Directive sets out 

two unbundling positions. Article 9 ( 1 )  provides that M ember States shall ensure that 

from 3 M arch 2012 (a) cach undertaking which owns a transmission system acts as 

transmission system operator” . But in accordance with Article 9 (8) “where on 3 

Septem ber 2009, the transm ission system belongs to a vertically integrated 

undertaking a M em ber State may decide not to apply paragraph 1. In such case, the 

M ember State concerned shall either (a) designate an independent system operator in 

accordance with Article 13'°^, or, comply with the provisions o f Chapter V” . Article 

9 (9) provides “ where on 3 Septem ber 2009, the transmission system belongs to a 

vertically undertaking and there are arrangements in place which guarantee more 

effective independence o f the transmission system operator than the provisions of 

Chapter V, a M em ber State may decide not to apply paragraph 1” . Indeed unbundling 

o f the transmission system owner “where an independent system operator has been 

appointed, which is part o f a vertically integrated undertaking it shall be independent 

at least in terms o f its legal form, organisation and decision making from other 

activities not relating to transm ission” . Thus there are “three models for transmission 

system operation: full ownership unbundling, an independent system operator (ISO) 

and an independent Transm ission System Operator (ITO)” .'°^ However, despite the 

com plexities and uncertainties o f these provisions, where the Directive appears to be 

taking account o f the range o f unbundling which took place up to 2009 in different

Article 13 provides that “ where the transmission system belongs to a vertically integrated 
undertaking on 3 September 2009, Member States may decide not to apply Article 9(1)  and 
designate an independent system operator upon a proposal from the transmission system 
owner.

Op cit. Henrik Bj0mebye, Page 152.
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M ember States, one aspect is clear, - the transmission assets do not have to be

transferred to the Transmission System Operator and thus there is little difference in

terms o f independence of the Transm ission System Operator, regardless, I argue of

any of the other provisions the Directive attempts to impose in respect o f independent

action by the Transm ission System Operator. Bj0m ebye supports the argument that

the unbundling requirements are uncertain and also states that the reason why this is

so is because “the proposal relating to ownership unbundling for Transm ission

System Operators gave rise to fierce debate at EU level which eventually led to a less

ambitions, and arguable more confusing, unbundling regime being adopted as part of

the final adoption o f the third package in 2009”/°^ The important role the

Transm ission System Operator has and the need to retain tight control by the Operator

is stressed by Chao et al from a United States perspective. FERC (Federal Regulator)

following the California crisis (due to gaming) now “allows Independent System

Operators to impose various protective measures on generators: m ust offer

obligations, bid caps, automatic procedures for mitigation of market power,

obligations to respond to dispatch instructions, m andatory scheduling of maintenance,

penalties for large deviations from day-ahead schedules and a dozen more
108interventions that might be listed” . The provisions involving the responsibilities 

and powers of the Transm ission System Operator according to the European model 

are addressed in the chapter on Ireland because their practical application in the form 

of policies and thus compliance from an Irish perspective, demonstrates the barriers 

and issues more visibly. However, with respect to the Transm ission System 

Operator’s role Bj0rnebye takes that view “that a large part of the Transm ission 

System O perator’s role ...concerns the performance o f activities which may be 

referred to as services of general economic interest (as specifically defined by the 

Directive), rather than traditional market-based activities. These activities include 

tasks in the security of supply interest as well as (possibly) in the environmental 

interest. These tasks of the Transm ission System Operators do not, however, include 

responsibility for ensuring sufficient electricity generation investments. On the 

contrary the Directive requires TSO entities to be independent o f undertakings

Op cit Henrik Bj0mebye, Page 149.
Hung-Po Chao, Shmuel Oren and Robert Wilson, Re-evaluation of Vertical Integration and 

Unbundling in Restructured Electricity Markets, Page 39 from the book Competitive 
Electricity Markets - Design, Implementation, Performance edited by Fereidoon P. Sioshansi, 
published by Elsevier 2008
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engaged in competitive electricity generation and supply activities in order to avoid 

cross subsidisation and preferential treatm ent of integrated business activities (so- 

called u n b u n d l i n g ) . T h u s  in the United States the Transm ission System Operator 

has a very active role, whereas in Europe it is perceived to be passive. I argue, 

B j0m ebye’s view is only partially correct, because although the Transm ission System 

O perator cannot invest in generators or give preferential treatment to the former 

monopoly, however, by im plication the duty o f security o f supply m eans that there is 

an obligation to ensure sufficient, appropriate, timely generator investments take 

place, otherwise the O perator would fail in its duty of ensuring security of supply. 

This also supports the argum ent in this thesis, that separating or dism antling, what is 

an integrated system, adds unnecessary, costly com plexities and risks to the supply of 

electricity, because m anaging the networks by regulating them and leaving the 

generation and supply aspects open to com petition and hence unregulated or less 

regulated generation and supply, will not result in progressive electricity industries, 

but in regressive industries. Networks are com pletely irrelevant if they do not have 

generators, in turn generators are com pletely irrelevant if they do not have network 

lines to supply the electricity generated to the end-user. The only beneficiaries in the 

C om m ission’s model described by Bj0mebye are private investors or m onopolies 

from  other M em ber States who take over the indigenous m onopoly I argue. Moreover, 

from  a comparative perspective “Germany started with a 100% market opening 

without any restructuring o f the industry. Later on, a rapid merger process took place, 

resulting in the disappearance of half the generating, and transm ission com panies” ."*  ̂

In the electricity retail market, the market share o f the three largest companies in the 

retail m arket as a whole was above 80% in 14 M em ber S ta te s .'”  W ith respect to 

ownership unbundling Sweden, Denmark, the UK, Italy, Spain, Portugal, the 

Netherlands and Finland o f the EU 15 and 4 o f the new M em ber States had opted for

Op cit. Henrik Bj0mebye, Page 152.
Electricity Market Reform An International Perspective edited by Fereidoon P Sioshansi 

and Wolfgang Pfaffenberger. Chapter 9, Competition in the Continental European Electricity 
Market: Despair or Work in Progress, authors Reinhard Haas, Jena-Michel Glachant, Nenad 
Keseric and Yannick Perez, Page 280.

Communication from the Commission to the Council and the European Parliament. Report 
on Progress in creating the internal electricity and gas market. Page 8 COM (2010) 84 final. 
Dated 11.3.2010.
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ownership unbundling as at 2006."^ Thus it is debatable what m arkets and 

competition are intended to achieve and what they actually achieve. This issue is 

further addressed in the chapter on Regulatory Uncertainty.

5. Establishing an Electricity Market through a Market Operator

“The rationale behind the promotion of the regulated Third Party Access option is to 

secure competition in the wholesale m arket rather than in the retail m arket” .”  ̂

However, none of the Directives have detailed provisions in relation to the operation 

of the wholesale market. The wholesale market is operated by the M arket Operator, 

who in Ireland is part of the Transm ission System Operator. Other countries have 

different structures and different types o f wholesale markets, for instance power 

exchanges. Each M em ber State thus has its own rules in relation to trading, but there 

has been no substantial attempt to harm onise these rules. There have been Regulations 

in relation to cross-border exchanges, setting out more recently the technical aspects 

of capacity allocation, congestion m anagement. Transm ission System Operator 

compensation etc., but no specific market form is prescribed. This aspect is addressed 

further in the Transm ission Networks chapter and the Irish chapter of the thesis. 

However, the current position is that “trade in electricity may take place either 

bilaterally or at organised market places. In bilateral trades, contracts for the sale and 

purchase of electricity are entered into directly between a buyer and a seller, either 

with the help o f a broker or trading institutions, or solely at the initiative of the 

contracting parties. These agreements are often referred to as over the counter 

contracts. Bilateral trade currently plays an important role in many European

112 The unbundling regime for electricity utilities in the EU: A case o f legislative and 
regulatory capture? S. Van Koten, A. Ortmann Energy Economics, volume 30, (2008) 
3128-3140, Page 3131, published by Elsevier. The authors take a different view to Peter 
Cameron in relation to the reason why different forms of unbundling ai'e in the Directives; 
“Motivated by tantalizing anecdotal evidence and a well-established literature on legislative 
and regulatory capture, we conjecture that a significant part of the timing of the 
implementation of unbundling regimes and the choice of weaker forms of unbundling 
regimes, as well as the fact that this choice is possible in the first place, can be explained by 
questionable (and possibly illegal) influence activities by VIUs. We conjecture specifically 
that such influence activities are more effective in countries where the policy and regulatory 
process is more susceptible to manipulations”.

Op cit Peter D. Cameron, Page 13, Paragraph 2.18
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electricity markets and is likely to continue to do so in the future. Bilateral trade alone 

is not, however, likely to lead to a liquid wholesale market or provide suitable price 

signals for generation and consum ption, in particular due to the lack of product 

standardisation and the lack o f transparency in such markets. The encouragement of 

liquid wholesale m arkets that will provide suitable price signals for generation and 

consum ption therefore requires the establishm ent o f some form or organised 

m arketplace” ."'^ Bj0m ebye argues that “physical electricity spot market trade is not 

sufficient to provide market participants with the long term price signals needed to 

decide on large scale investments with long construction lead times and amortization 

periods. Increased trade in financial power products, that is trade in different forms of 

derivatives which apply electricity prices as their underlying reference, plays an 

important role in addressing these concerns.” "^ I strongly argue the opposite. 

Inventing financial power products, and inventions is exactly what they are, is no 

different to inventing the financial loan products that have been a primary cause of the 

financial crisis and recession in much of the developed world since 2008. Particularly 

trading in the form of derivatives, which as the name implies, in simple language, is 

an unreal invention derived from a whole, but has no real tangible value (apan from 

money) on its own. A unit o f electricity must only be traded for what it is, because 

otherwise the trading o f electricity will not reflect the real situation in relation to the 

levels o f electricity being generated and consumed. M athematical equations in the 

form of derivatives and gambling, will not keep the lights on, a unit of electricity on 

the other hand will do so. Electricity as previously stated has the unique feature of 

being generated and consum ed in real time and thus day ahead spot market and 

futures financial trading is acceptable, however, other financial products sim ilar to 

derivatives applied to com m odities that can be stored and shares etc are not 

appropriate, because otherwise it would, over time, become impossible to account for 

and trace the actual real tim e electricity generation and consumption I contend.

From  a legal provision perspective. Article 18 of Directive 96/92/EC describes the 

measures required by M em ber States o f the single buyer procedure. Single buyer is 

defined in the Directive as “any legal person who, within the system where he is 

established, is responsible for the unified m anagement of the transmission system and

Op cii. Henrik Bj0mebye, Page 228.
Op cit Henrik Bj0mebye, Page 230.
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/ or for centralised electricity purchasing and selling”.'*^ These measures include the 

publication of a non-discriminatory tariff for the use of the transmission and 

distribution systems and for Eligible Customers to be free to conclude supply 

contracts to cover their own needs with producers, inside the territory covered by the 

system ,....or with supply undertakings outside the territory covered by the system and 

for Independent Producers to negotiate access to the system with the transmission and 

distribution system operators so as to conclude supply contracts with Eligible 

Customers outside the system on the basis of a voluntary commercial agreement. The 

provision seems to distinguish producers, which could include the monopoly, from 

independent producers to the extent that an interpretation could be made that the 

monopoly producers are in some way prohibited from supplying customers outside 

their own territory. Substantial uncertainty is present in the interpretation of this 

provision. To add to this, in accordance with Article 17 (4) of Directive 96/92/EC 

“Member States may also opt for a regulated system of access procedure, giving 

eligible customers a right of access, on the basis of published taiiffs for the use of 

transmission and distribution systems, that is at least equivalent, in term of access to 

the system, to the other procedures for access referred to in this Chapter” . This form 

of access thus only applies to eligible customers, but not producers or suppliers and 

would be a modified form of negotiated access in accordance with the wording of 

Article 16, because this paragraph refers to “both” procedures. However, it could also 

be inferred from the wording that this is a third form of access because Article 17 (4) 

refers to other procedures not other procedure. Directive 2003/54/EC simply states 

that a customer must be considered an eligible customer in both Member State 

systems in order to conclude contracts for the supply of electricity from a supplier in 

another Member State and thus these uncertainties have been clarified."^ However, 

the duration of these uncertainties is likely to have left investors with doubts and thus 

a lack of confidence in the liberalisation process.

Access is not unhmited, because in accordance with Article 17 (5) of the 1996 

Directive, the single buyer may refuse access to the system and may refuse to 

purchase electricity from eligible customers where he lacks the transmission or 

distribution capacity, provided duly substantiated reasons are given for such refusal.

Article 2, Directive 96/92/EC. In practice this is carried out by the Market Operator.
Directive 2003/54/EC Article 21 (2) (a)
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in particu lar having regard  to A rticle 3. O n a literal in terpretation , the only  duly 

substan tiated  reason for refusal is lack o f  capacity  because A rticle  3 o f D irective 

96/92/E C  does not shed m uch further light on other reasons unless the M em ber State
1 1 0

is not fully  taking part in the liberalisation  process.

In sum , there is a degree o f  flexibility , depending on w hat the M em ber S tate perm its

or lim its, bu t this flex ib ility  can also create regulatory  uncertain ty  and the provisions

leave m uch scope for in terpretation. T he opaqueness in the p rovisions m ight also be

due to the staggered m arket opening in G igaw atthour term s as set out in A rticle 19. A t

this point in tim e all m arkets are now  fully  open in the sense that any custom er can

choose their supplier, and any supplier can poten tially  choose to supply a custom er or

a custom er b a se .''^  H ow ever, until as late as 2007 a further d istortion  that arose from

the first D irective w as that it did not give full access to  m a r k e t s e i t h e r  to all energy

suppliers or all custom ers and the im perfect m arket opening is likely to have had a

negative effect on the liqu id ity  o f  the new ly liberalised  energy m arkets and the
121arbitrage betw een differen tly  priced m arkets. This supports the argum ent in this 

thesis that the step-by-step  process o f  liberalisation disadvantaged  early m over new  

M arket P articipants and could  also have deterred  others from  even considering  

en tering  the industry. In sum , the electricity  m arkets o f M em ber States have not

"^Article 3 (3) provides that “Member States may decide not to apply the provision of 
Articles 5, 6, (17, 18 and 21) insofar as the application of these provisions would obstruct the 
performance, in law or in fact, of the obligations imposed on electricity undertakings in the 
general economic interest and insofar as the development of trade would not be affected to 
such an extent as would be contrary to the interests of the Community. The interests of the 
Community include, inter alia, competition with regard to eligible customers in accordance 
with this Directive and Article 90 of the Treaty.” As amended in Directive 2003/54/EC 
Article 3 (8) “Member States not to apply the provisions of Articles 6, 7, 20, and 22 insofar 
as their application would obstruct the performance, in law or in fact, of the obligations 
imposed on electricity undertakings in the general economic interest and insofar as the 
development of trade would not be affected to such an extent as would be contrary to the 
interests of the Community. The interests of the Community include, amongst others, 
competition with regard to eligible customers in accordance with the Directive and Article 86 
of the Treaty” .

Ireland’s full market opening took effect on 19* February 2005, which was two years 
ahead of the European Union deadline of 2007 set out in Directive 96/92/EC according to the 
Commission for Energy Regulation.

That is access to trading.
Michael Albers, Chapter 3, The new EU Directives on energy liberalisation from a 

competition point of view. Page 50, paragraph 3.24 from the book Legal Aspects of EU 
Energy Regulation Implementing the New Directives on Electricity and Gas across Europe op 
cit.
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received the same legislative attention as the goal to fragm ent the industry. 

Considering, that the Com m ission refers to internal market in electricity and that the 

market is allegedly the core elem ent to attaining the benefits o f liberalisation and 

further that different market rules are a contributory barrier to electricity trading, it is 

debatable, although not unforeseeable, if  the electricity industry will end up in the 

same unregulated market position as the finance industry with undoubtedly worse 

consequences.

I argue, it is important that the uncertainties in the liberalisation process are clarified

and elim inated with the utmost urgency, because as Cam eron states quoting the

Eurelectric Report “for industry, this regulatory evolution is a prospect that is viewed

with some apprehension. A recent electricity industry report declared: Regulation is

the single most im-portant factor facing electricity utilities in the foreseeable future.

The action and decisions of these sector specific regulatory authorities affects core

company revenue, business processes, custom er service, com pany structure and the
1 ^ 2nature of competition for most utilities” . ‘

To conclude, commencing with Directive 96/92/EC the focus has been on 3 main 

areas to liberalise the electricity industry, namely, physical access to the networks by 

perm itting independent market participants to build their own generators and connect 

to the networks, unbundling o f the incum bent into an independent transmission 

system operator at least in m anagement terms, and on a phased basis developm ent of 

m arkets to enable consum er choice, but little formal provisions to develop market 

structure. Although a large degree of flexibility was granted to the M em ber States to 

im plem ent the Directives, no account o f the peculiarities of the prevailing systems, 

size of market, geographic location or costs to the M em ber States was taken. Thus the 

interpretation of the Directives and their im plem entation has been uncertain in many 

aspects, as demonstrated by the practical examples and potential barriers identified in 

this chapter of the thesis. Further, they have also been different in each M em ber State. 

The progress in respect o f liberalisation was lim ited, due also to the long period to 

opening up of markets causing uncertainty to new M arket Participants. M arket

Op cit. Cameron, Chapter 2 Completing the Internal Market in Energy, Page 32, paragraph 
2.66 quoting Eurelectric Report, “Regulatory M odels in a Liberalised European Electricity 
Market, January 2004, at p.2
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entrants had to decide whether it was advantageous to be an early m over from the 

start o f partial m arket opening or wait until full market opening had occurred.

The benefits that may result from  the internal m arket in electricity, in terms of 

efficiency gains, price reductions, higher standards o f service have not m aterialised by 

increasing competitiveness. A m arket can be 100% open, but if  none of the new 

market participants are willing to supply electricity to, for instance, domestic 

consumers because they cannot undercut for instance, the incum bent in price, then 

100% market opening is a m eaningless statistic. In practice, there is little difference 

between m anagem ent unbundling and legal unbundling. Transfer o f the network 

assets to the network operators is the only m ethod of ensuring independence o f the 

network operators.

The m ost appropriate solution put forward in the Directive, if  this model of 

liberalisation to create a single m arket in electricity is at all achievable, is the setting 

up of a com bined Transm ission and Distribution System Operator -  but with the 

network assets being transferred to the network operator. However, this is optional 

under the Directive and considering that the assets need not be transferred to the 

network operators, (crucial for this form of liberalisation) even this solution is 

weakened to a very large extent. It contend that in respect of regulatory uncertainty 

and the form ation o f a Single M arket in Electricity, this is not achievable through the 

facultative w ording o f Directives and thus the thesis argum ent that Directives are not 

appropriate legal instruments is supported by the exam ination o f the liberalisation 

Directives.

6. United Kingdom

Although the United K ingdom ’s restructuring o f its electricity industry is not 

com parable to a tiny electricity industry like Ireland in m ost aspects, and although the 

United K ingdom  restructured its industry almost ten years ahead o f the European 

liberalisation restructuring, it has been claimed by Pollitt and Bialek that “England 

and W ales provided the w orld’s best exam ple of effective unbundling o f electricity

This will be demonstrated further in chapter 3 of the thesis, specifically the infrastructure 
agreement.
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transm ission from  the rest o f the electricity system .” ’ '̂* Accordingly, “the creation o f a 

separately owned National Grid company responsible for transm ission and unable to 

invest in other parts o f the electricity sector facilitated the developm ent of a 

com petitive generation market. This developm ent occurred free from  the 

discrim inatory access to transmission problem s that has plagued other m arkets which 

did not follow the U K  model (in particular Germany).” The Scottish companies on 

the other hand were privatised as bundled companies consisting of generation, 

transmission, distribution and retail assets, i.e. where the transmission function was 

not separated out from  the other functions. Recently, there has been the creation of an 

all GB transm ission system under the control o f National Grid. Thus it is evident that 

the electricity industry was already much larger than in Ireland and divided into three 

regions, i.e. England and W ales, Scotland, and Northern Ireland prior to privatisation 

or liberalisation. Each region also had its own form  of restructuring and this 

restructuring is still occurring, twenty years later. Pollitt and Bialek only provide a 

very superficial view o f the UK model, however, it appears that the industry has taken 

on a cham eleon like form, requiring constant changes to make it work. However, this 

has not reduced prices for the consumer. Indeed the UK supply companies have 

increased prices to consum ers ranging from twenty two to thirty percent in 2011. 

These are very substantial price increases, when one considers that the UK has the 

capacity to provide a reasonable amount of its own primary fuels in oil and coal. 

Consider also that from  a retail market perspective, the UK has over 60 million 

customers, although clearly less in household num ber premises and substantial 

industrial production, which permit economies of scale.

David Newbery states that the grid has hardly changed since restructuring in 1990 and 

that a large num ber o f old coal-and oil-fired stations have closed and new gas-fired 

stations have o p e n e d . P e r h a p s  this provides a partial explanation for the increased 

prices, however, it is difficult to ascertain whether substantial investm ent has taken 

place in the grid, and w hether this could becom e an additional cost for the future and

Michael Pollit and Janusz Bialek, Electricity Network Investment and Regulation for a 
Low Carbon Future, Page 17. Cambridge Working Papers in Economics, University of 
Cambridge, Reference CWPE 0750 & EPRG 0721, October 2007.

ibid Pollit and Bialek, P 17.
David Newbery, Electricity Liberalisation in Britain and the Evolution of Market Design, 

Chapter 4, Page 109 from the Book Electricity Market Reform An International Perspective 
edited by Fereidoon P. Sioshansi and Wolfgang Pfaffenberger published by Elsevier 2006
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how this might be financed, since clearly the grid has a limited lifespan. The United 

Kingdom only becam e a unified system in 1947, whereas Ireland had already unified 

and centralised its system in 1927. Even then it was not as system atically integrated as 

in Ireland, because in the UK, “the Central Electricity Generation Board (CEGB) 

owned all generation and transmission in the whole o f England and W ales, selling
127 128bulk to 12 Area Boards, responsible for distribution and supply (retailing)” . 

Scotland and Northern Ireland had their own systems. In essence the model adopted 

was to separate out the National Grid from the Central Electricity Generating Board 

(to cover England and W ales), and form the generation aspect into several companies 

i.e. sixty percent o f conventional generating capacity (30-GW ) was placed in National
1 9 QPower and the rem ainder (20 GW ) was placed in PowerGen. Nuclear generation 

was kept in public ownership. All four companies were then vested as public lim ited 

com panies on M arch 31, 1990, at the same tim e as the 12 distribution companies 

known as Regional Electricity Companies (RECs). National Grid Com pany was 

transferred to the jo in t ownership of the RECs, and the RECs were sold to the public 

in 1990. Sixty percent o f National Power and PowerGen was subsequently sold to the 

public in M arch 1991, with the balance sold in 1995. The pum ped storage o f the 

generation o f National Grid Com pany was separated and sold to M ission Energy at 

the end o f 1995 and the R E C ’s sold their shares in National Grid Com pany in a 

flotation on the Stock M arket also at the end of 1995. The m odem  (English and 

Scottish) nuclear stations were finally floated as British Energy in 1996, with the 

rump o f the original M agnox stations rem aining in public ownership until 1996 and 

then decom m issioned. All generators were required to sell their electricity in the 

wholesale m arket, the Electricity Pool.'^'’ At privatisation the 5000 consumers with 

more than 1 M W  dem and were free to contract with any supplier who could buy 

directly from  the Electricity Pool, but all other consum ers had to buy from their local 

REC, which had a franchise monopoly. By mid 1999 the REC franchises finally 

e n d e d . W i t h  respect to the Electricity Pool set up in 1990, this was replaced by the

Compare the cost efficient, streamlined system in Ireland, which only had one central 
operation in the form of the Electricity Supply Board.
'■* Ibid Newbery, Page 110.

Ibid Newbery, Page 112 
Ibid Newbery, Page 112.
Ibid Newbery, Page 113.
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New Electricity Trading Arrangements (NETA) in 2001.'^^ Thus there have been 

many structural changes in the UK electricity industry. I contend, over time, the 

taxpayer was divested of all the profitable parts of the industry and left with the 

initially un-sellable and costly nuclear aspects of the industry in addition to the costs 

of decommissioning. On the one hand this model, which is a complete privatisation, 

has the advantage of relieving the taxpayer of any future investment in the electricity 

industry, but this must be balanced against the profits the industry would have made 

for the taxpayer. On the other hand, a degree of uncertainty has arisen in the industry, 

which because of the longevity of the transmission, distribution and generation assets 

will not become apparent until their replacement and new investment is required. At 

that point in time, the shareholder and thus the owner of the assets will have to decide 

whether to retain the shares and receive reduced dividends due to huge investment 

costs, because this is when the private companies will be seeking finance for 

infrastructure investment. To enable investment, the private companies may simply 

issue more shares, thus reducing the share value of existing shareholders, or, as has 

been the case with British Rail,'^^ the taxpayer will once again be forced to pay the 

investment costs (not having received any benefit in the form of, for example, reduced 

personal taxation in the intervening years). The advantage of this model is that in can 

generate competition between companies, the disadvantage is, that it is limited in time 

to when the expensive assets need replacing. Companies that cannot compete will be 

taken over or dissolved. This can create uncertainty in supply and prices. The other 

advantage is that because of the longevity of the assets, which is approximately 50% 

to that of a human life, but almost 100% of a taxpayer’s working life, it will be the 

next generation of taxpayers who will have to fund the assets, when this situation 

arises and costs can also be spread to consumers by increasing prices. The issues that 

have already emerged are the increased electricity costs to the consumer. This 

supports the argument in this thesis that competition does not necessarily reduce 

prices or create efficiencies in the long-term, for instance, system planning 

efficiencies. Indeed there are other disadvantages, i.e. there has been a collapse in UK 

energy research and development since privatisation / liberalisation and any research 

and development activity also lacks critical mass with no company having any

Ibid Newbery, Page 109.
Please refer to chapter 1 of this thesis for the privatisation and consequences of British 

Rail.
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significant in house capability. Ofgem the UK regulator has thus permitted the 

introduction of an innovation funding incentive which allows distributors to raise 

prices by up to 0.5%  of revenue to fund research projects aimed at improving 

distribution network performance.*^'^ It is not only the UK that has seen a decline in 

research and development, according to the Com m ission “public and private energy 

research budgets in the EU have declined substantially since peaking in the 1980s in 

response to the energy price shocks. This has led to an accum ulated under-investment
I  " ^ 5in energy research capacities and infrastructures” . ' The main beneficiaries thus 

appear to be the initial shareholders.

7. Future of the Internal Market in Electricity -  European Commission 

Perspective.

This issue is partially addressed in the Transm ission Electricity Networks chapter of 

the thesis i.e. D irectorate General T ren’s view of the future of the internal market in 

electricity in the context of security o f supply and the proposed development o f a 

European Energy Policy. Below is a different view, also from the European 

Com m ission but from Directorate General Competition.

7.1 Directorate General Competition Inquiry

The Directorate General for Com petition recently identified a number of difficulties 

concerning competition in the internal market in electricity.'^^ In January 2007, the 

Directorate General for Com petition published its report on its Sector Inquiry 

pursuant to Article 17 o f Regulation (EC) No 1/2003 into the European gas and 

electricity sectors (Final Report).

Op cit Pollitt and Bialek, Page 19
Communication from the Commission to the Council, the European Parliament, the 

Economic and Social Committee and the Committee of the Regions, Page 3 A European 
Strategic Energy Technology Plan (SET-Plan) Towards a Low Carbon Future. COM (2007) 
723 final 22.11.2007

The fact, that one Directorate has issued a report on the work of another Directorate 
carrying responsibility for the liberalisation process, supports the disjointed policy argument 
in this thesis. 1 contend the European Union itself needs to be overhauled, rather than this 
report being hailed as an example of transparency within the EU.

Communication from the Commission. Inquiry pursuant to Article 17 of Regulation (EC) 
No 1/2003 into the European Gas and Electricity Sectors (Final Report) COM (2006) 851 final 
10.1.2007 also SEC (2006) 1724,
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The Directorate General for Competition (hereinafter DG Competition) states that the 

rationale behind the Sector Inquiry was that the objectives of market opening had not 

yet been achieved and that barriers to free competition remained. It further explains 

that significant rises in gas and electricity wholesale prices that cannot be fully 

explained by higher primary fuel costs and environmental obligations, including

persistent complaints about entry barriers and limited possibilities to exercise
1 ^ 8customer choice, led the Commission to open the Inquiry in June 2005. '

According to DG Competition “the Inquiry focused on identifying areas where 

competition is not yet functioning well and those areas which need to be addressed the 

most rapidly, in order for liberalisation to bear fruit. For the purpose of the Inquiry the 

key areas were grouped under the following headings:-

1. Market concentration/market power;

2. Vertical foreclosure (most prominently inadequate unbundling of network and 

supply;

3. Lack of market integration (including lack of regulatory oversight for cross 

border issues);

4. Lack of transpai'ency;

5. Price formation;

6. Downstream markets;

7. Balancing markets;

8. Liquefied natural gas (LNG).” '^^

“ITie shortcomings in these key areas call for urgent action and priority should be 

given to four areas:-

a. Achieving effective unbundling of network and supply activities;

b. Removing the regulatory gaps (in particular cross border issues);

c. Addressing market concentration and barriers to entry;

d. Increasing transparency in market operations.

Ibid Energy Sector Inquiry, paragraph 2.
Ibid paragraph 4.
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DG Com petition further explains that the three closely related objectives of a 

com petitive and efficient energy sector, security o f supply and sustainability which 

are part of the European energy policy'"*', m ust be set against the U nion’s wider 

policy o f adequate protection of the environm ent and that the Inquiry has therefore to 

be seen against this w ider policy context. The main focus o f the Inquiry has been on 

com petition and the rem aining obstacles to creating a single European energy 

m arket” .

The report contends, com petitive markets provide the necessary signals for 

investm ent, which leads to supply security in the most cost efficient manner.''*^ 

Further, a com petitive internal market will allow the U nion’s energy companies to 

operate in a market of larger dimensions, which will improve their ability to 

contribute to security of s u p p l y . A t  the same time, market forces oblige European 

operators to use the m ost cost effective methods of production, which in the 

appropriate regulatory environm ent can benefit sustainability.''*'^ M oreover, according 

to DG Com petition, Consum ers could reduce their electricity costs and adapt their 

consum ption to market developments.''*^ Com.petitive cost reflective prices will help 

encourage energy efficiency which can reduce the dependence on external suppliers 

and which supports the U nion’s objective for sustainability and security of supply.*'*^

Ibid Energy Sector Inquiry, paragraph 5. It would probably be fair to say that these areas 
are the main cornerstones of the liberalisation process since the 8 headings in the preceding 
paragraph could fall within the 4 listed here i.e. virtually the whole process.

This was only set out in 2006 at the Spring European Council by the Commission’s 
Communication entitled “Time to move up a gear -  Annual Progress Report on Growth and 
Jobs, 25"’ January 2006” and in the Commission’s Green Paper “A European Strategy for 
Sustainable, Competitive and Secure Energy COM (2006) 105 8.3.2006 and adopted by the 
Commission in March 2006. Note the Commission’s intentions concerning regulatory 
proposals to be made are set out in its Communication “Prospects for the internal gas and 
electricity market” COM (2006) 841.

The evidence is that there has been a ‘dash for gas’, which reduces security of supply 
because of the dependence on a single primary fuel.

Implicit in this is that the smaller companies will be taken over by large companies. There 
is no evidence that this can contribute to security of supply I argue.

Diversity of fuel sources and generators and distributed generation are required for 
sustainability I contend.

I argue on the basis of the evidence so far, this can only be achieved by non-consumption 
or deferred consumption to unreasonable hours, perhaps in the middle of the night. The 
alternative is self-generation.

Ibid Energy Sector Inquiry, paragraph 9.

90



That at least is the theory. The evidence to date is that many of these aspirations are 

not achievable, in Ireland at least, from  a surface analysis o f the Com m ission’s 

wording. The “m ost cost effective m ethods o f production” , does not necessarily 

include the most cost effective m ethod of supply or delivery to the consum er I 

contend. Furthermore, if all producers use the same “m ost cost effective m ethod of 

production” , sustainability is not the main criterion for producers, cost is. If all 

producers adopt the m ost cost effective m ethod o f production, this leads to less 

security of supply, because security of supply requires a num ber of different m ethods 

o f production, in order to reduce the risks and dependence on a single prim ary fuel. 

W hat is very clear is that achieving the appropriate regulatory environm ent, in 

accordance with the Com m ission’s m odel, has very high costs associated with it, 

which in the end the ordinary household consum er and small businesses m ust bear 

through increased electricity prices. W hat is also clear is that there is a difference 

between reduced prices and cost reflective prices, when those costs have increased. 

Cost reflective prices might lead to increased energy efficiency, but only because the 

cost is high not because it is low, and the consum er m ust thus consume less. 

Furthermore, allowing the U nion’s energy companies to operate in a market o f larger 

dimensions no doubt has short-term benefits for the particular company, but in the 

medium to longer term, smaller operators tend to get squeezed out altogether, thus 

reducing choice o f supplier, stifling com petition and increasing prices for the 

consumer. This has already been occurring in the continental European area with 

increasing numbers o f takeovers and mergers.'"*^ Although there has been a form  of 

liberalisation of the electricity and gas industries, an Energy policy for Europe is only 

a recent developm ent and at a very early stage. This thesis argues that an European 

Energy policy should have been in place prior to the liberalisation o f the industry and 

prior to the internal market directives for many reasons, but principally, because it 

would provide market participants, incum bents, household consumers and industry 

w'ith a roadmap of what was required and where this whole process would lead to. 

Thus the Com m ission has made statem ents o f what it believes com petition will 

achieve, but these are not borne out by what has been achieved.

In Ireland alone, a large number of ESB generators were sold to Endesa a Spanish utility 
company, Airtricity was purchased by a Scottish Electricity company and Huntstown / 
Viridian was sold to a consortium from Bahrain and is to be sold again.
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The detailed findings of the Sector Inquiry Report refer to Continental Europe and 

Great Britain. The Republic of Ireland is generally not included and thus does not 

provide any insight into how liberalisation o f the electricity industry has progressed in 

Ireland. Certainly many issues which apply to the larger Continental European 

countries are also relevant to the Republic of Ireland, but Ireland has additional 

aspects which need to be addressed and have been referred to previously in this thesis.

DG Competition states that the main focus o f the report is the wholesale trading, i.e. 

the selling and buying o f electricity in bulk. The Inquiry findings refer in detail to 

m ore economic type issues such as features of electricity markets i.e. trading 

wholesale electricity, for example, on power exchanges. I argue, unless the 

fundam entals o f electricity industry restructuring are addressed, trying to overcome 

the wholesale trading arrangement issues is a very difficult task i.e. the fundamentals 

such as the basic structure o f the liberalisation process must be addressed first, before 

electricity trading issues can be resolved. However, the liberalisation Directives failed 

to provide a particular agreed wholesale trading model and thus difficulties in market 

developm ent and formation were quite foreseeable. The detailed Inquiry findings are 

set out below.

a. Competition Inquiry findings on the Regulatory Framework

W ith respect to the two electricity Directives the conclusion o f the Competition 

Inquiry is, firstly, that where M em ber States have properly im plem ented the 

Directives -  not only in form , but also in spirit, it has significantly contributed to the 

creation of a common electricity market.

Secondly, that the Directives only contain m inim um  requirem ents leading to different 

m arket designs between M em ber States. Some market participants raised concerns in 

this respect, as the differences in market design, can amount to entry barriers and
148underm ine the level playing field for operators located in different M em ber States.

This is a very important issue for interconnector transmission of electricity. Standardisation 
both in the technical and regulatory sense is required. It is an unreasonable expectation for 
Market Participants to have in depth knowledge, which in fact is what is required, of 27 
different electricity systems. This is another reason why Directives are not suitable
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I argue, because only minimum  requirem ents are set out in the Directives, providing 

M em ber States with a choice o f im plem entation, the com plaints from M arket 

Participants are justified, because a single market cannot be created or operated 

efficiently, when there are different market fonnation and trading variations and rules 

for perhaps each country. The fact that each market is operated in a different language 

alone would cause difficulties for M arket Participants, but add to that the complexities 

of electricity itself and complex different information technology systems a M arket 

Participant must have for each market, and it is not difficult to see why M arket 

Participants would be deterred from entering other markets. Som e M em ber States are 

not participants of the Euro currency and thus exchange rates m ust also be taken into 

consideration. The Com m ission has also not properly acknowledged the costs of 

delayed market opening, because it took the view that taking a step-by-step or gradual 

approach, provided business with the opportunity to adjust. However, this approach 

also placed limitations on inter M em ber State trading.

Regulation 1228/2003/EC on conditions for access to the network for cross-border 

exchanges in electricity,''*^ and the Regulation’s guidelines on congestion 

m anagement and tariff setting, fom i part o f the Regulatory Framework the 

Com m ission states.'^” However, I contend they have been (unsuccessfully) under 

discussion for many years through the Florence Forum, which specifically deals with 

this aspect of the liberalisation process perhaps because as distinct legislative 

instrum ents they are not fully integrated with the liberalisation Directives. They are 

not further mentioned in the report but are, I content, a crucial aspect of enabling 

trading.

instruments for liberalisation of the electricity industry and create regulatory uncertainty in 
the single market context.

Op.cit Regulation 1228/2003/EC on conditions for access to the network for cross-border 
exchanges in electricity. O.J. L I76/1, 15.7.2003

Energy Sector Inquiry, Page 177 paragraph 346, states that new interconnectors in the 
form of Direct Current lines (DC) i.e. cables on the seabed may be exempted from the rules 
on how revenues from capacity allocation are spent as well as from provisions relating to non- 
discriminatory access. The development of the East West Interconnector between Ireland and 
Great Britain and the application of non-discriminatory access and revenues from capacity 
allocation will thus be of interest in the future.
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The Sector Inquiry Report by DG Competition in reference to Directive 2005/89/EC 

concerning m easures to safeguard security of supply and infrastructure investment 

states, security of supply com prises two elements: the need for system security, and 

the need for balance between supply and demand of electricity in the medium and the 

long term. The purpose, according to the Commission, is to ensure that an appropriate 

level o f network security is maintained and transparent market based rules are in place 

regarding any action taken to balance supply and demand. In addition, networks must 

set performance objectives and the regulatory framework must provide appropriate 

signals for developm ent and facilitate appropriate network m aintenance.'^’ DG Tren, 

however, includes in its understanding of security o f supply a w ider context i.e. the 

supply o f electricity and prim ary fuels. In particular, it advocates speaking with one 

voice in relation to the supply of primary fuels from non-European Union countries 

for the generation o f electricity. Thus, the interpretations of basic concepts differ 

according to different Directorates, which supports the thesis argument that the 

European Union institutions require reform to remedy this disjointed approach. In 

addition, the statem ents above, have not set out the actions required, to achieve these 

objectives, they are simply statements. Security of supply and the many issues this 

entails is discussed in depth in the Trans-European networks chapter of the thesis.

Included in the regulatory fram ework by DG Competition is the need to improve 

environm ental protection and sustainable development under the Kyoto Protocol and 

D irective 2003/87/EC, the Emissions Trading D i r e c t i v e . T h e  Renewable Electricity
1 c - j

Directive which encourages M ember States to apply various support mechanisms 

such as green certificates, feed-in-tariffs, tendering and tax incentives, priority access 

to the grid and priority when dispatching electricity for producers o f green electricity 

is also part o f the Regulatory Framew'ork. Two other Directives, Directive 2004/8/EC 

on the prom otion o f cogeneration based on useful heat demand in the internal 

electricity maiket,'^"* and Directive 2006/32/EC on energy end-use efficiency and

Energy Sector Inquiry Report Page 117, paragraph 348.
Directive 2003/87/EC establishing a scheme for greenhouse gas em ission allowance 

trading within the Community and amending Directive 96/91/EC OJ L 275/25 10.02.03 Page 
32.

Directive 2001/77/EC on the promotion o f electricity produced from renewable energy 
sources in the internal electricity market (OJ 2001 L 283/33)

Directive 2004/8/EC on the promotion of cogeneration based on usefule heat demand in 
the internal energy market OJ L52/50 21.2.2004 P 50 amends Directive 92/42/EEC
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energy services (requiring an overall national indicative energy savings target o f 9%) 

and the Com m unity guidelines on State aid for environm ental protection'^^ are the 

legislative instruments which take environm ental protection into consideration in 

relation to the single electricity market. However, I argue, many of these promote 

preferential conditions or terms that do not perm it competition on an equal basis and 

steer producers in the direction of the m ost beneficial terms for them, rather than what 

is most beneficial for the electricity system or consumers. M oreover, the consum er 

and taxpayer has already subsidised the form er State M onopoly to deliver an efficient 

system, for the benefit of the whole State and therefore should not be forced to 

subsidise private companies because the benefits are solely for the private company.

DG Com petition also investigated what it termed Vertical Foreclosure and Vertical 

Integration i.e. vertical integration o f generation and retail activities and vertical 

integration o f network and supply activities.’'”*̂ “The Sector Inquiry states that both 

forms o f vertical integration, whilst also bringing about certain economic benefits,
1 S7have adverse effects for the liberalisation process” . I argue the liberalisation

process has adverse effects on econom ic benefits, particularly because the

Com m ission’s views are primarily directed at the form er state m onopolies and not

new M arket Participants, who are also vertically integrated, since there are very few

new M arket Participants who do not have generation facilities. W ith respect to

vertical foreclosure, DG Com petition finds that exclusive long-term  contracts may

result in vertical foreclosure, because independent suppliers have (almost) no access

to uncomm itted generation and independent generators cannot supply electricity
1directly to the wholesale market.

Directive 2006/32/EC on energy end-use efficiency and energy services OJ 2001 C 37/3
Energy Sector Inquiry Page 151, paragraph 449.
Ibid Page 151, paragraph 449. In the Republic of Ireland, i.e. the cost of electricity supply 

was approximately half to what it is now when it was fully vertically integrated. On analysis 
therefore, the rising costs are for the most part due to work duplication and regulatory costs 
incurred in the liberalisation process itself. Economies of scale savings are a feature of 
vertically integrated companies.

This is not quite correct. Independent generators can act as independent suppliers 
themselves and sell to their own customers and to the wholesale balancing market. In Ireland 
independent suppliers have had the opportunity to purchase electricity from the Virtual 
Independent Power Producer Auctions (generated by the incumbent) without the necessity to 
construct their own generation and from the Aghada power station.
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DG Com petition takes the view that vertical integration o f generation and retail 

supply within the same group reduces the need to trade on wholesale markets. 

Further, this lack o f liquidity can cause high volatility o f prices, which increase costs 

for hedging (this can be an im portant barrier to entry) and a lack of trust that the 

exchange price reflects the overall supply and demand balance in the wholesale 

m arket (reduced reliability o f the price signal).

A lack of liquidity may create further incentives to vertical integration because 

operators do not want to rely on the wholesale market for their electricity supply. This 

is turn creates higher risks (e.g. higher capital costs) for new entrants, because 

markets are volatile, and who may not be able to match, at least not in the short run, 

market offers from their vertically integrated competitors. Similarly, economic 

penalties for imbalances on the balancing market create an incentive to vertically 

integrate. Thus vertical integration limits exposure to volatile wholesale m arkets and 

balancing m a r k e ts .F u r th e r m o r e ,  cross-border entry in electricity markets is 

facilitated if entrants do not have to enter as vertically integrated companies acquiring 

sim ultaneously generation capacity and a custom er supply portfolio, but can choose to 

enter as purely a supply c o m p a n y . I  argue it is debatable whether supply only 

com panies should be facilitated, because they do not contribute anything to the 

industry since they do not have their own generation facilities. Their purpose is sell 

electricity at a profit, w ithout investm ent in the industry. W holesale markets are by 

their nature volatile and by purchasing electricity produced by others, the cost of 

electricity is kept artificially high, because transaction costs m ust be factored into the 

retail price. This volatility is therefore passed through to the retail sector and 

consumers, because wholesale markets are simply in a position of being a middleman. 

If only generator suppliers are in the industry, the purchase and sale of excess or 

insufficient electricity is at the balancing market level and could be a signal and 

stim ulus to construct new generator plant, because the purchase of electricity at this 

level is likely to be higher. It therefore provides a truer reflection of the infrastructure 

requirem ents o f an electricity system. Excess electricity that cannot be sold or

In Ireland this is applicable to both the incumbent and independent generators. 
Ibid Page 151, Paragraph 452.
Ibid Page 151, Paragraph 453.
Ibid Page 152, Paragraph 454.
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consum ed locally, could theoretically be sold internationally on an inter-M ember 

State basis and this could lead to lower prices across the EU. The efficiencies of 

vertically integrated undertakings and electricity systems are thus fully realised on a 

least cost basis.

Apart from  vertical integration, long-term Power Purchase Agreements (PPA) 

(longer than 3 years) the Com m ission argues, are a factor, which may affect the 

volumes that are traded on wholesale m arkets and can affect interconnector trading. 

Import and export contracts will add or reduce the amount o f electricity that is 

available for trading in a given M em ber State. Import contracts may mitigate the 

effects of domestic contracts whereas long-term export agreements will aggravate 

them .’^̂  Power Purchase Agreements, because they may restrict severely the volume 

o f electricity being traded, contribute to the price formation process and could 

constitute a significant barrier to the developm ent of the wholesale market. I argue, 

the opposite to all those points and from the point of the consumer, power purchase 

agreements if set at a reasonable level and for a reasonable amount of tim e can bring 

price stability. M any suppliers and retailers use a similar m ethodology to entice new 

custom ers to switch to them. Thus it is debatable whether power purchase contracts 

have a negative effect for consum ers, because consumers might welcome a supplier 

who is able to guarantee an electricity price for a number of years. A wholesale 

m arket in an industry where the inputs (oil, gas, coal) are more or less the same price 

all over the European Union and the technology in the form of generators is similar if 

not the same because clearly there are a lim ited amount of electricity generator 

m anufacturers and in which the output product is exactly the same has in-built 

lim itations that m ust be recognised. Once this is done, the pursuance o f other goals 

and benefits can be prioritised for instance research and developm ent and 

sustainability.

Vertical (dis)integration between supply and network activities, which DG 

Com petition describes as inefficient unbundling, (probably more appropriately 

described as ineffective unbundling), is considered indispensable for competition to 

develop. This is due to the fact that the network generally constitutes a natural

Energy Sector Inquiry Page 157, Paragraph 467.
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monopoly, that is uneconomic to duplicate, and hence effective access to the existing 

network is required for new m arket entrants to compete.'^"'

According to DG Com petition, a com pany active in electricity generation and/or 

supply that owns at the same time transmission or distribution netw ork assets has an 

incentive to use its m onopoly position as network owner to prevent or limit 

competition in other areas of the value c h a i n . E x a m p l e s  according to DG 

Com petition’s report are raising rivals’ costs, price squeezes, w ithholding essential 

information and by providing the information only to affiliated companies.

I argue that, there are many other m ethods of lim iting com petition. For example, 

delays in constructing and com m issioning generating stations for new entrants,’ ®̂ 

delays in carrying out any necessary network construction upgrades, costs and time 

taken to carry out technical studies in relation to the network and thus access and 

connection to the network. The Report, also refers to congestion constraints on 

networks and the issue that applicants can only be connected if they are ready to 

compensate the network operator for the costs of reinforcing the netv.'ork and further, 

that such costs can be substantial when compared with the overall investment in 

generation capacity, which may then render any project unviable. M oreover, such 

compensation for network reinforcements is particularly problem atic, if  the alleged 

congestions cannot exclusively be attributed to the new plant. Thus, a lack of 

transparency as regards network constraints, combined with the obligation on 

applicants to contribute to network reinforcement (and the subsequent delays in 

constructing tim e) creates considerable leeway for vertically integrated companies to

Energy Sector Inquiry Page 159, Paragraph 474.
Energy Sector Inquiry Page 160, Paragraph 475. On the other hand, DG Tren still believes 

in accordance with its 2007 from its Green Paper and subsequent legislation, that this type of 
unbundling is perfectly acceptable.

In Ireland new entrants have a choice of whether to have the generator built by the 
incumbent Electricity Supply Board or whether to self-build. This is termed non-contestable 
and contestable in the Connection Contracts for connection to the network. Either way there 
are certain construction works and commissioning that are only carried out by the incumbent. 
Moreover, until a form of standard pricing was approved by the Commission for Energy 
Regulation, the incumbent was free to charge different prices to different customers. If the 
new entrant chose to self-build the generator, the incumbent through the Transmission System 
Operator would carry out such works as site visits and connection requirements, because the 
Transmission System Operator was engaging ESBI (ESB International -  a subsidiary business 
unit of the incumbent) to carry out this work on its behalf.
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raise their rivals costs for bringing new generation online or even to make this de 

facto impossible w ithout an outright refusal of network a c c e s s . T h e  Report 

specifically refers to Ireland and that a network operator has no incentive to choose 

the shortest connection or to make attractive offers for building network extensions 

and reinforcements that will serve its competitors. In addition, costs for network 

connections by the netw ork operators were significantly higher (between 17 and 51%) 

com pared to earlier connection offers or offers to execute the building works made by 

third companies.'^* I argue, if, as is the case in Ireland in relation to re-inforcem ent or 

deep connection works, new M arket Participants do not pay for these works, and costs 

are then socialised in the form  o f Transm ission Use of System Charges paid by all 

consumers, whether such a blanket approach is appropriate. For instance, in cases 

where generators are built in rem ote or inappropriate areas, that are not in compliance 

with the network developm ent plan, an indirect subsidy falls to the generator, thus 

subsidising a project that is long-term unviable resulting in stranded and 

decom m issioning costs.

Adm inistrative costs and delays in connection access to the network, in addition to 

also having a process requiring participants to compete for capacity to access the 

network have an im portant role in creating barriers to potential participants. Lack of 

capacity due to old or insufficient network infrastructure, maintained and constructed 

by the Network Asset Owner'^^ can be cited as a technical reason for delays in 

connection access, but as concluded by the Report, no means exists to verify whether 

claims o f congestion or costs for network reinforcements are valid. As noted by DG 

Com petition’s report these practices distort a level playing field and render market 

entry more difficult. This in turn can reinforce the market power of incumbent

Energy Sector Inquiry Page 163, Paragraphs 490 and 491. In Ireland the reinforcements 
are built by the incumbent ESB and not the Transmission System Operator, however, the 
Transmission System Operator makes the final decision of whether the reinforcements are 
required or not.

Ibid Page 163, Paragraph 494. The issue is that although the construction of the generating 
station may be contestable, the construction of what is termed deep reinforcements have not 
been contestable i.e. they may not be built by the new market participant.

Until recently a network study was carried out for each new market participant in Ireland, 
despite the fact that other generators had also applied to connect to a particular node or point 
on the network. A Group processing procedure has now been implemented saving time and 
costs for market participants. Network studies of the Transmission System are applicable not 
only to generators and demand customers connecting to the Transmission network, but also 
generator and demand customers connecting to the Distribution network.
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generators/suppliers, but possibly also generates handsome profits in relation to the 

work carried out by the incumbent on behalf of the Transmission System Operator for 

the new market entrants. The report also states that with full ownership unbundling 

netw ork operators no longer have the incentive to favour affiliated companies since 

there are none, but can focus on optimising the use of the networks. Yet despite this 

view by DG Com petition, the Directives do not set out a requirement for ownership 

unbundling as previously described above. I contend these issues raised by DG 

Com petition have validity, but are less valid in instances, where the Regulator in fact 

m akes the final decisions.

The C om m ission’s Report also describes some practical problems in the 

im plem entation o f the unbundling provisions. To name a few, network and supply 

branches are still located in the same building, thus providing better access by 

incum bent employees to employees working in the network branch. The sharing of 

com m on facilities, which allows for an informal exchange of views, the same training 

program m es/facilities allowing for the same exchange of information and sharing the 

same InfoiTnation Technology services are additional factors.'^*’ Thus it is virtually 

im possible for the Regulator to verify in all companies that the unbundling provisions 

are fully respected, even if  the Directive is correctly implemented into national law .'^ ' 

These arguments are undoubtedly also valid, however, even if the incum bent is not 

the asset owner o f the network, if  it is responsible for maintenance and construction of 

the network, ownership unbundling is of little importance, because all this 

information has to be exchanged for the purpose o f maintenance and construction.

N on-discrim inatory access to the Transmission System Operator networks at 

regulated tariffs can be categorised as financial bairiers and also physical baixiers. 

They can be difficult to distinguish at times, because, physical barriers for instance, in 

the form  of insufficient transmission capacity, also have financial consequences. The 

Inquiry Report confirms this argument submitted in the thesis'^^ and refers to 

com plaints by supply companies and trades relating to interconnectors. These include 

lack o f adequate investm ents into interconnectors, use of allocation procedures that do

All of these factors have been applicable to the Irish situation.
Energy Sector Inquiry Report Page 161 Paragraph 484.
Please refer to Trans-European Networks chapter.
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not bring about m axim um  use of interconnector capacity and long-term capacity 

reservations in favour o f in c u m b e n ts .In v e s tm e n t  into interconnectors and use of 

allocation procedures are addressed in detail in the Trans- European Networks chapter 

o f the thesis. Lack o f information, lack of transparency, excessive access (and/or 

network) tariffs, even though they are subject to regulatory oversight are also issues 

raised by new entrants in the Report.'^"' However, I contend issues concerning 

regulatory oversight can only be attributed to the Regulator and not the incumbent.

The next issue investigated by the Sector Inquiry is market integration. One of the 

objectives of the internal market in electricity was to create a single European market. 

This requires the use o f interconnectors between M em ber States. Interconnectors that 

allow the import and export o f electricity over M em ber State borders, have several 

important functions. The prim ary one identified by DG Com petition is that they are an 

additional source o f com petition between borders and play a role in eroding market 

shares of m ajor generation companies in wholesale electricity m arkets.’’  ̂ Others 

include ensuring electricity supply during emergency situations prior to and since 

liberalisation o f the electricity industry and system stability for wind generation. The 

Sector Inquiry found that insufficient interconnecting infrastructure between national 

electricity systems has led to a lack o f electricity market integration. This is because 

there are insufficient incentives to improve cross border infrastructure. Inefficient 

allocation of existing capacities and incom patible market designs, for example, 

differences between balancing regimes, nomination procedures, differences in 

opening hours o f pow er exchanges between Transm ission System Operators and/or 

spot market operators are also causes o f lack of market integration according to the 

R e p o r t . T h e  m anagem ent o f congestion'^^ both in relation to interconnectors and

Energy Sector Inquiry Report Page 164 Paragraph 497.
Further on in the Report, DG Competition, (Page 198 et seq.) examined Price Issues under 

three headings. Firstly, which external factors might explain wholly or in part, the price 
increases over the last number of years such as increases in fuel costs or the introduction of 
the C02 emission trading scheme, secondly, the effects of publicly set supply tariffs for 
competitive electricity wholesale and retail markets and thirdly, special support schemes to 
support large energy intensive users currently being assessed. The costs of moving from an 
integrated incumbent system to a liberalised market as a possible explanation for increased 
costs of electricity supply, particularly when there is little competition in the market is 
surprisingly not even considered a factor for price increases in the report and is not 
considered.

Ibid Page 170 Paragraph 519 and 520.
' Ibid Page 171, Paragraph 521.
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the Transm ission Network, by the Transm ission System Operator, also appears to be a 

factor according to DG Com petition, for the lack of cross border imports and
1 7 8exports. The 1996 Directive did not require a standardisation o f the issues referred 

to by DG Com petition, and the lack of interconnectors and their construction was also 

not addressed at that time, so I argue it should not be a surprise that progress on this 

issues is limited.

Similarly, DG Com petition also refers to the fact that according to Article 6 of 

Regulation 1228/2003/EC (cross border exchanges in electricity), revenues resulting 

from the allocation of congested interconnector capacity shall be used for (a) 

guaranteeing the actual availability of the allocated capacity, (b) network investm ents, 

m aintaining or increasing interconnector capacities or (c) as an income to be taken 

into account by the regulatory authorities when approving the m ethodology for 

calculating netw ork tariffs, and/or in assessing whether tariffs should be modified. 

But the Com m ission has found that many Transm ission System Operators obtain 

congestion revenues and that these revenues are not fully invested on projects to 

increase interconnector capacity but are used to reduce national grid tariffs. Again this
17Qwas perm issible in accordance with the Regulation. M ember States can thus not be 

accused of not complying with the Directives or Regulations. Thus as argued in this 

thesis, the above two criticism s of DG Com petition, support the argum ents of this 

thesis that European legislation needs to be integrated into one com prehensive 

instrum ent, and further Directives are not appropriate instruments to attaining goals in 

the electricity industry.

DG Com petition provides an overview o f the most common interconnector allocation 

mechanisms. This is replicated below, in two tables; com patible and incom patible 

methodologies. They are discussed in detail in the Trans-European Networks chapter 

of the thesis.

Congestion mechanism or management is defined by DG Competition as a set of actions 
and measures that are applied to handle network access in the presence of congestion. Ibid 
Page 180, Paragraph 545.

Ibid Page 176, Paragraph 537.
Ibid Page 178 Paragraph 541 and 543.
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Incompatible Methodologies

Not market based, discriminatory and 

often not transparent methods

First-com e-first-served (Priority list) 

Capacity is allocated according to the 

order in which the transm ission requests 

have been received by the TSO. Starting 

from the earliest request, all requested 

amounts of capacity are fully granted 

until the available capacity is used up.

Pro-rata rationing

All requests are partially accepted so that 

each applicant is granted a fixed share of 

his requested capacity amount, the share 

being equal to the amount of available 

capacity divided by the sum o f all 

requested capacity amounts.

Retention

A proportion of the available capacity is 

granted in long-term contracts (also) 

based on grandfather rights.
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Compatible Methodologies

Market based and non-discriminatory 

methods

Explicit auction

Along with the requested capacity 

amount, the applicants have to declare 

how much they are willing to pay for this 

capacity. These bids are ordered by price 

and allocated starting from  the highest 

one until the available capacity is used 

up. Usually the price for the capacity is 

set to the bid price of the lowest allocated 

bid. Alternatively each successful bidder 

pays the amount bid.

Implicit auction

Transm ission capacity is managed 

implicity by two or more neighbouring 

spot markets: network users submit

purchase or sale bids for energy in the 

power exchange in the geographical zone 

where they wish to generate or consume, 

and the market clearing procedure 

determines the most efficient am ount and 

direction of physical power exchange 

between the market zones. Hence, 

separate allocation of transmission 

capacity is not required, cross border 

capacity and energy are traded together.

DG Com petition states that the non-m arket based mechanisms are incom patible with 

Regulation 1228/2003/EC but still seem to be practised for certain interconnectors.

Ibid Page 181 Paragraph 547.
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It also regards them  as an inefficient use o f interconnector capacity, because in 

contrast to auctions, first-come-first-served, pro-rata rationing and retention do not 

necessarily allocate capacity to participants that value interconnection capacity the 

highest. Furthermore, it also takes the view that explicit auctions do not lead to an 

optim al use of scarce interconnector capacity when allocation sessions are not co

ordinated with the deadlines for trading e.g. the day-ahead interconnector auction

ends in one M em ber State before the energy market clears in another M em ber 
181State , and has efficiency deficits compared to implicit auctioning, especially where 

intraday and balancing markets are i l l iq u id .In te rc o n n e c to r  capacity allocation of 

the North-South interconnector between the Republic of Ireland and Northern Ireland 

has been carried out through virtual independent power (VIP) auctioning. These are 

carried out on an explicit auctioning basis, but it is the auctioning of virtual power, 

and hence a financial transaction not based on actual capacity o f the interconnector.

The next issue o f concern in the Energy Sector Inquiry Report is transparency. 

Transparency is needed for electricity m arkets to develop and is lacking in most 

M em ber States. By this is meant that all market participants should have access to the 

information considered necessary to trade, in particular as regards expected demand, 

supply and network issues. In fact, generation outage information was found to have

been withheld, until after the market had closed, and further, that there is a perception
18^of affiliates receiving generation data prior to other market participants. ' This is, I 

argue, to be expected, because if the generator/supplier incum bent is also the ow ner of 

the network, there are maintenance and developm ent functions that are carried out by 

the owner and thus this knowledge is required at all times. However, it is possible to 

distinguish situations where a new M arket Participant has requested this information 

and has been refused it, perhaps on the grounds of confidentiality, but which m ight in 

fact fall into the category of information required to be kept confidential under the 

Directives. Thus transparency and the w ithholding o f information has not be 

addressed appropriately in the Directives I argue.

Market respondents to the Sector Inquiry complained that important differences between 
administrative rules underlying the electricity markets result in increased risks and are 
therefore barriers to trade, thus requiring harmonisation. Page 186, Paragraph 561.

Ibid Page 186 Paragraph 559.
Ibid Page 188 Paragraph 564.
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DG Com petition takes the view that transparency is essential to allow all players to 

take informed action on the markets, which m inimises their comm ercial risks and 

reduces entry barriers. Transparency ensures a level playing field by avoiding a 

situation where certain parties have access to com m ercially sensitive information but 

others do not, thus allowing some market participants to profit unfairly at the expense 

o f others. Furthermore, a lack o f transparency underm ines the trust in the wholesale 

markets and with it, its price signals, as a reliable benchm ark.’**'̂  I argue with all these 

indisputable reasons for transparency it is thus inexplicable why the Directives place 

such emphasis on largely unnecessary confidentiality, because generator and network 

inform ation is vital for efficient operation of the network and generator dispatch. 

M oreover, I contend transparency is also necessary to prevent and counter market 

price m anipulations. It is even difficult to establish what information should be 

classified as com m ercially sensitive apart from investor financing information, 

because all other information is more or less sim ilar for each generator.

The Sector Inquiry requested information on 49 precise issues from national
185regulators. It found lhat 80% of m aiket participants are not content with the current 

level o f transparency arguing that indispensable, important and useful infom iation is 

not made a v a i l a b l e . I n  decreasing order, technical availability o f interconnectors, 

technical availability o f Transm ission network, generation capacity, balancing and 

reserve power, load, and generation production were found most important. In 

Ireland, the Transm ission System Operator is statutorily bound to keep certain 

infonnation confidential but publishes information in aggregate form. The Inquiry 

found that alm ost all suppliers who said that generation (production) information was 

“not useful” were local or regional incum bents who might be expected to be able to 

benefit from  the refusal to release the information, whilst possibly sharing relevant 

infoim ation between affiliates.'*’ Despite this DG Competition took the view that

Ibid Page 188 Paragraph 565.
Ibid Page 190 Paragraph 573. These are found in annex H of the report and pertain to 

technical issues which could be grouped under operation of the network. E.g. technical 
availability of network (10 issues inter alia frequency/cause of congesnon, net and available 
transfer capacity, prices and physical flows), technical availability of interconnectors (11 
issues) load, (5 issues) balance and reserve power (5 issues) generation production (4 issues), 
generation capacity (14 issues).

Ibid Page 190 Paragraph 576.
Ibid Page 192 Paragraph 579.
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European Com m unity financial services rules, im plem enting rules imposing various

transparency obligations on financial markets, are not applicable to electricity and
1 8 8gas, unless it is considered to be trading in derivatives or com m odities.

The next issue addressed by the report is Downstream  M arkets and Balancing 

M echanisms. The Dow nstream  M arket is essentially the retail market. Balancing 

m echanism s are im portant from  a network system safety / stability perspective and 

includes the provision o f ancillary services by market participants, such as Demand 

Custom ers i.e. industrial custom ers supplied with electricity having it interrupted. 

They are balancing m echanism s i.e. actions rather than the balancing market. Both 

areas have an effect on distorting com petition in the liberalised market argues DG 

Com petition stating that any im perfection of the retail market can be expected to have 

serious spill-over effects for the wholesale m arkets including generation activities 

(and vice-versa). If retailers do not have to vigorously com pete for final customers, 

they also do not need to secure the lowest cost generation portfolio. This in turn 

increases the risk o f collusion between wholesale suppliers. Thus competitive
1 8 Qpressure from the dem and side is required for effective wholesale trade. 

Furtherm ore, “even if the wholesale trade is highly concentrated, custom ers can still 

benefit from the existence of com petitive downstream  markets. Com petition at the 

retail level prevents double m arginalisation, which occurs when downstream  firms 

mark up over their input cost. Hence, thanks to com petition on the downstream  

market, a m ark-up on a m ark-up, i.e. double m arginalisation, is less likely” . 

However, 1 contend DG Com petition has not considered that competitors, and this 

was certainly the case in Ireland, might not wish to supply for instance, household 

custom ers because it m ight not be sufficiently profitable for them. Indeed to a degree 

this scenario still applies to Ireland, because the only main com petitors have been 

sem i-state com panies apart from  Airtricity. Thus demand custom ers, particularly 

household custom ers do not have this com petitive power the Com m ission speaks of 

on the retail m arket side. Quite the opposite, because household custom ers are captive

Ibid Page 194 Paragraph 583. Considering the recent financial market catastrophe it is 
submitted, transparency and the provision of information are also requirements for the energy 
markets.

Op. cit Energy Sector Inquiry Page 283, paragraph 921.
Ibid Page 283, paragraph 922.
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custom ers, w hereas som e industrial custom ers w ould have the capacity  and the 

finances to generate  their ow n electricity.

D G  C om petition  then exam ines foreclosure on dow nstream  m arkets w hich refers to 

the an ti-com petitive  effects w hich  can arise from a bundle o f parallel long-term  

agreem ents betw een  final custom ers and their suppliers -  be it a dom inant supplier or 

a netw ork  o f  suppliers, engaging in the sam e type o f practice.*^' A ccording to  the 

Inquiry R eport a netw ork  o f  parallel contracts can adversely affect the m arket w hen 

the contracts p reven t alternative suppliers from finding su itab le outlets for their 

products. T he custom ers have m et their dem and, or a large part thereof, on the basis 

o f  long-term  contracts w ith incum bent suppliers and are thus no longer available on 

the m arket. W hen assessing long-term  exclusive supply re la tionsh ips at least four 

elem ents w ill norm ally  be taken into account. These are the volum es tied  under the 

ind iv idual contracts (exclusiv ity), the duration of the contracts, the cum ulative m arket 

coverage o f  the contracts, and efficiencies claim ed by the parties (e.g. recuperation  o f 

sunk  investm ents).'^^ T he purpose o f the exam ination in the R eport is not to spell out 

in w hich c ircum stances such contracts m ay be incom patible w ith A rticles 81 and 82 

o f  the T reaty, bu t to ascertain  w hether from  a factual point o f  view , new  entry and 

expansion  by o ther m arket p layers is m ade m ore difficult. W hereas efficiencies are to 

be considered  on a case-by-case basis, the other three crite ria  listed  above are 

exam ined  in order to obtain a first indication on w hether dow nstream  contracts raise 

barriers to entry.'^^ A ppendix  1 o f  this chapter sets out the criteria  in fu rther detail. 

F rom  a com m ercial supply perspective, the supplier and custom er should  be free to 

contract on the term s they desire, I argue. Household custom ers on the o ther hand 

should receive the pro tection  they  w ould norm ally receive w hen en tering  any o ther 

contract as a consum er, for exam ple, unfair contract term s need to  be addressed  under 

national law . In terference by the C om m ission in the freedom  to contract on term s 

agreed by the parties, could  itse lf have a m arket distorting effec t and does not require

Ibid Page 283, paragraph 925. Suppliers with a market share not exceeding 5% are in 
general not considered to contribute significantly to a cumulative foreclosure effect (De
minimus Notice, OJ of 22.12.2001, C 368, Page 13). The examination focuses on industrial 
clients because they are considered to be the best-informed consumers, whose price 
sensitivity is expected to be the highest amongst all customers.

Ibid Page 283, paragraph 925-926. Other issues that can be taken into account include, 
other entry barriers, the nature of the customer and countervailing buyer power.

Ibid Page 283, paragraph 926.
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legislation at EU level. I contend it is difficult to be innovative with contractual terms 

when the same product is being sold to consumers. Both the consumer and the 

supplier have a desire for stability, the consum er in relation to price and the supplier 

in relation to retaining customers. Longer-term contract are thus often attractive for 

both parties because they provide the stability desired by them.

Balancing Mechanisms'^"* as the Report explains further, maintain a constant balance 

between electricity supply and demand on electricity networks to ensure system 

stability. Ensuring system balance is a complex task because electricity, contrary to 

gas, cannot be stored and deviations from supply and demand occur more regularly. 

This requires Transm ission System  Operators to constantly m onitor the network and 

take corrective (balancing) m easures when needed i.e. to call on certain generators to 

increase or decrease production at short notice or to increase or decrease 

consumption.'^^ Balancing m echanism s are not only a technical issue to ensure 

system stability, but also have important comm ercial implications and in turn 

implications for effective com petition. This is due to the fact that Transm ission 

System Operators need to procure balancing services from generators that might also 

have supply interests in the m arket concerned. Furthermore, balancing services are 

paid for by network u s e r s . I  argue the provision of balancing services can also 

provide advantages to the incum bent’s generators, for example, to be called on by the 

Transm ission System Operator in preference to other market participants to provide 

these services. From the dem and side, the provision o f balancing services m ight also 

lead to preferential treatm ent of certain custom ers for example if  the Custom er is a 

custom er of the incum bent generator/supplier) and the Transm ission System Operator 

does not use a tendering procedure for the provision o f this Ancillary Service. The 

provision of ancillary services can be financially quite lucrative to certain industrial 

customers.

This section of the Inquiry is termed balancing mechanisms rather than balancing markets 
because balancing market is narrowly defined in economic literature i.e. balancing markets 
are generally defined as merely comprising the market/platform where market participants 
can place short term (e.g. day ahead) bids to the Transmission System Operator to provide 
incremental (generate more or consume less) and decremental (generate less or consume 
more) production.

Ibid Page 295, Paragraph 952.
Ibid Page 295, Paragraph 953.
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DG Competition states that balancing m echanism s should be as efficient as possible 

and contribute to com petition in related electricity markets (e.g. supply), however, the 

Sector Inquiry has found that balancing markets are highly concentrated. Due to this 

concentration, Transm ission System Operators are often faced with few generators 

who can supply balancing capacity and balancing p o w e r . I f  Transmission System 

Operators procure balancing capacity and power from their affiliate companies i.e.
198intra-group, this may also affect their m otivation in designing such mechanisms. 

There is a risk that network users are exposed to excessive imbalance charges when 

paying for the balancing power (M W h) supplied by the generators via the 

Transm ission System O perator in order to restore imbalances. It may also eat away 

the profits o f supply com panies with a small supply portfolio, and a supplier without 

flexible production facilities often has to rely on the balancing market. This can 

constitute a barrier for entry in the supply market. Ultimately it reduces the num ber of 

supply companies that consum ers can choose from ” .'*̂  ̂ Indeed new generators 

without an existing portfolio of custom ers are also affected. The purchase of more 

capacity than is strictly necessary by the Transm ission System Operator, particularly 

from affiliates, may also result in under-utilisation of generation capacity, increase 

prices in wholesale m arkets more generally, cross subsidisation and the exercise of 

market power.^°® DG Com petition suggests that significant differences in balancing 

rules and designs underm ine the creation of an integrated market and cause 

unnecessary com plexities for cross border t r a d e . P r i c e s  charged for balancing 

power send im portant scarcity signals for the related supply market.

Wind generators do not have the capacity to provide balancing services, but wind 
generators are the type of generators most frequently constructed since liberalisation. Hence it 
is also not surprising that this area is highly concentrated. Moreover, because of the increase 
in wind generation the requirement levels of balancing services has increased due to the 
instability of wind generation. Thus this is an additional cost that wind generators have added 
to the price of electricity for consumers.

Ibid Page 296, Paragraph 955.
Ibid Page 296, Paragraph 956.
Ibid Page 296, Paragraph 956 and 957.
Ibid Page 296, Paragraph 957.
In Ireland severe financial penalties are imposed in particular on demand users i.e. 

industrial customers who exceed their agreed Maximum Import Capacity under the 
Connection Agreement between the network user i.e. the customer and the Transmission 
System Operator. In fact both generators and demand customers are not permitted to exceed 
their Maximum Export Capacity (generators) or their Maximum Import Capacity (demand 
customers) by plus or minus 10% of their agreed capacity. Demand Customers otherwise face 
an unauthorised usage charge. This charge was implemented on T‘ of May 2003 following the
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Apart from being tasked with providing a secure and stable high-voltage grid 

operation, the Transm ission System Operator is responsible for managing commercial 

transactions and physical flows in a secure (balanced) m anner (balancing 

mechanisms). This is done by the Transm ission System Operators employing a set of
'yO 'i

technical and administrative rules. The technical and adm inistrative rules however, 

differ across M ember S t a t e s . D G  Com petition explains that “given the need to 

ensure “second by second” balance of supply and demand in the grid, at some point 

trading by market participants has to cease and the system has to pass from 

decentralised trading to centralised control by the Transm ission System Operator. The 

report explains the trading process in significant detail and states that this point is 

generally referred to as “Gate C losure” . Prior to this moment, trade amongst market 

parties may take place across a num ber of different timescales, for instance, day 

ahead, month ahead and year ahead. In these periods before Gate Closure market 

participants will typically aim to cover their expected physical positions (i.e. suppliers 

contract to purchase electricity to cover their custom er demand, or generators contract 

to sell energy from their power stations.‘ Thus at Gate Closure, all market 

participants submit data to the Transm ission System Operator setting out (i) intended 

consum ption scheduled for the next period by location (ii) intended production 

schedules for the next period by location and (iii) commercial trading schedules. Once 

these data have been passed to the Transm ission System Operator, bilateral trading for 

physical delivery at Gate Closure should c e a s e . H o w e v e r ,  deviations between 

supply and demand on the network occur. Deviations can be due to a mixture of 

technical or commercial issues and the most comm on causes are because market

Commission for Energy’s approval of ESB National Grid’s MIC Administration Proposal for 
customers connected to the Transmission System dated 17*'' June 2002.

In Ireland the commercial aspects have been carried out by the Market Operations 
department of the Transmission System Operator using the “Trading and Settlement Code”. 
The technical aspects are managed by the National Control Centre which is also part of the 
Transmission System Operator company.

Ibid Page 297, Paragraph 962. This is a very important factor in cross-border / 
interconnector trading and flows in electricity, particularly in condnental Europe when a 
supplier may wish to supply across several different Member State borders.

Ibid Page 298, Paragraph 963. Gate Closure is the point in time when market participants 
notify the Transmission System Operator of their intended final physical position and is, for 
example, set at one hour ahead of real time. In addition, no further contract notification can be 
made.

Ibid Page 298, Paragraph 964.
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participants may not produce or consume the exact volume they expected, or due to 

unforeseen generation plant failure, or changes in demand, changes in wind speed
^07and/or changes in im ports/exports.‘ To ensure a continued secure grid operation, the

Transm ission System O perator m ust therefore have (i) sufficient reserve production

available on the system^'’*, (ii) the ability to call up generation plants to increase or

decrease power on the system (iii) enough network capacity.^°^ The Transm ission

System  Operator (in the form  of a National Control Centre) then has the task of

balancing the system through increases or decreases in generation or consumption.

How this is done is dependent on the network system, the type and capacity of

generation and the provision o f Ancillary Services via dem and customers. For

exam ple, if  there are relatively few generation plants in the network system which can

respond very quickly i.e. within a few seconds to a shortfall in generation, the price

for such short-term, alm ost instant flexibility, is likely to be high. On the other hand it

m ight be less costly if the Transm ission System Operator can call on its Ancillary

Services providers to sim ply switch off the electricity usage. Thus Transm ission

System Operators procure a range o f different types of reserve. Having called on the

im m ediate reserve, once the im m ediate imbalance has been addressed, the less
210im m ediate and cheaper reserve can be instigated.

The Sector Inquiry report does not focus on primary control power, because it is only 

a small amount of reserve electricity for m aking very small corrections, within

It is these deviations that need to be balanced.
Reserve production may not actually involve increasing generation production as such, but 

could be through the sourcing of Ancillary Services by the Transmission System Operator i.e. 
paying industrial consumers to reduce electricity consumption at, for example, peak hours.

Ibid Page 298, Paragraph 965.
Wind generation requires conventional generators to be constantly running in the 

background as a back up and is quite unstable in comparison to conventional generators. This 
causes significant instability to the Transmission network, in particular if substantial amounts 
of wind generation are connected to the Transmission System. The Energy Sector Inquiry 
Report using European Transmission System Operators organisation sources describes how 
the UCTE area i.e. endre Continental Europe manages imbalances on Page 299. For example, 
in reladon to Primary Control, the stabilisation of the frequency is done automatically through 
a local sensor, immediately and locally. Secondary control used to bring back the frequency 
and the interchange programs in their target, ai'e carried out automatically, centrally through 
the Transmission System Operator with a response in seconds. Tertiary control which is used 
to restore the secondary control reserve, to manage eventual congestions and to bring back the 
frequency and the interchange programs to their target if the secondar>' control reserves are 
not sufficient, are carried out manually by the Transmission System Operator to Generators, 
Consumers or other Transmission System Operators after receiving instrucdons from the 
Transmission System Operator.
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seconds, and which m ust be done locally due to small disturbances in a particular

place and thus cannot im m ediately be restored by plants located thousand of

kilometres away. Prim ary power is not activated by the Transm ission System
211Operators (it is done autom atically) and is often not bought on separate markets. In 

sum, it is not a significant issue in relation to com petition law. However, secondary 

power, is activated by the Transm ission System Operators to replace primary power 

and requires a pow er plant to be directly connected to the Transm ission System 

O perator’s com m and centre. Furthermore, it requires a fast response time to increase 

power generation. W ind generators are thus excluded in the provision o f this service. 

Tertiary power, frees secondary power by re-scheduling power plants manually. 

Again wind generators are excluded because plants must m eet a set of technical
'?  1 9criteria in order to qualify for the provision o f these balancing services.

Transm ission System Operators procure this generation capacity from market 

participants on a longer-term  basis, for example, one year ahead to ensure that these 

system services will be available in relation to specific delivery periods. This is called 

“spinning reserves” . Hence, prior to Gate Closure the Transm ission System Operator 

will enter into contracts with participants, under which the participants guarantee to 

be available to provide reserves. This may be done by means o f half-yearly or yearly 

tender p r o c e d u r e s . S o m e  market participants can place shorter-term (e.g. day 

ahead) bids to the Transm ission System Operator to provide increm ental and 

decremental production in order to balance supply and demand. Payments from  the 

Transm ission System  O perator can be based on availability alone, and also on 

availability and electricity provided. According to DG Com petition the roughly 

estimated aggregated cost for this capacity is alm ost 120 million euro per m onth paid 

for in tariffs by netw ork users and network users causing the i m b a l a n c e . ^ T h e

Energy Sector Inquiry Page 299, Paragraph 967.
Energy Sector Inquiry Page 299, Paragraph 969.
Ibid Page 299, Paragraph 970. In Ireland the provision of Ancillary Services in the form of 

operating reserve, has not been carried out by tender but by contractual arrangements where 
the Transmission System Operator selects suitable market participants over a variety of time 
scales. Other Ancillary Services in Ireland are Reactive Power, Black Start, Automatic 
Generation Control, and System Support Services. A service called Short Term Active 
Response was previously known as Interruptible Load (i.e. demand customers having their 
electricity supply interrupted or cut).

Ibid Page 300, Paragraph 972. It is not clear from the report which or how many Member 
States incur this estimated aggregated cost.
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im balance price may be derived from the bids received in the balancing market. Thus 

the cost of these services is not insignificant and requires competition.

Depending on how a balancing market is arranged, it can have a so-called dual 

im balance price or a single imbalance price. The first refers to an arrangem ent where 

a different price is paid to positive and negative imbalance volumes, in cases where 

incremental as well as decremental balancing pow er is necessary. Single imbalance 

pricing refers to an arrangement where a single im balance price is used for both 

positive and negative im balance volumes. Each o f these arrangements may affect the
215level o f liquidity in wholesale markets but is not further discussed in the report. 

Balancing m arkets are generally national in scope since most generators located in 

one M ember State cannot supply reserve power bids across a border to an adjacent 

M em ber State due to, for example, insufficient interconnector capacity and 

insufficient com m unication platforms between Transm ission System Operators. Only 

generator plants that m eet a set of technical criteria qualify for the supply of balancing 

power. Thus, harm onisation o f balancing market regimes would help to reduce 

concentration in this m aiket, improve transparency, simplify European Union trade 

and hence reduce barriers to t r a d e . A p a r t  from the Com m ission’s description of 

how the balancing m arkets can be distorted and the requirements of harm onisation on 

an EU level, I contend the unavailability of generators, particularly, incum bent 

generators can cause balancing irregularities and thus also distort the market price.

Academic literature, for instance, Bj0mebye^'^ appears to accept the findings o f the 

Sector Inquiry by DG Competition and refer to it as an explanation for further 

legislative m easures in the form of the Third Package or 2009 legislative measures. 

However, as discussed above, there are many questions concerning this inquiry and 

the third legislative package does not remedy these. I contend in fact many of the 

difficulties in the liberalisation process stem from legislative actions by the 

Com m ission and the Com m ission’s model o f liberalisation, which is unique certainly 

in its dimension o f encom passing twenty seven M ember States and also in its 

structure as will be evidenced in subsequent chapters o f this thesis. A singular focus

Ibid Page 301, Paragraph 975.
^'®Ibid Page 30 2 -3 1 0 .

Op cit Henrik Bj0mebye, 148 -149. See also Peter D. Cameron op.cit
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on market m easures with insufficient acknowledgem ent o f the complexities of the 

industry and no specific plan to achieve defined outcom es w ithin a measured capacity 

of the industry is a Com m ission created obstacle to progressing the liberalisation 

process o f the industry. Furtherm ore, the Com m ission m ust review and integrate all 

its legislative m easures into a com prehensive detailed fram ework appropriate to the 

industry, because the current position in respect o f legislative measures is 

insufficiently certain to establish confidence either in M em ber States or with potential 

investors and thus progress the liberalisation process.

b. Conclusions on the liberalisation Directives and the Sector Inquiry

Analysis of the European liberalisation Directives, supported by DG Com petition’s 

Sector Inquiry dem onstrate that the single predom inant cause of the failure to achieve 

the objectives o f the internal m arket in electricity is regulatory uncertainty. Directive 

96/92/EC failed to address issues that create barriers to competition and entry for 

instance, market design and developm ent and adopting a phased approach to market 

opening form ing a barrier to new entrants, because only a percentage of customers 

could change supplier and thus new market participants could only vie for customers 

from a proportion o f the total electricity custom er base. D irective 2003/54/EC went 

further and the suite of legislation to address cross-border issues advanced 

liberalisation o f the industry, but still insufficiently. The 2009 suite of legislation has 

taken the process some steps further, but the single m ost im portant issue o f ownership

unbundling has becom e more com plex. Ownership unbundling is the predom inant
218barrier, if this m odel of liberalisation is used. It provides advantages to the 

incum bent from  a developm ent o f the network perspective and in relation to 

maintenance o f the network. The network owner controls the financing o f these high 

cost network projects, and thus the Transm ission System Operator is placed in a 

difficult position in relation to developm ent and operation o f the network. The 

Transm ission System Operator cannot be considered independent under these

Unbundling is the main barrier in the context of Directive 96/92/EC et seq., however, in 
the context of Regulation 2003/54/EC et seq., insufficient infrastructure is the predominant 
barrier and thus different barriers are formed with different pieces of legislation. 
Cumulatively, they all concern facilitating competition of the electricity industry, but from 
different aspects of it demonstrating the complexity of the industry and the need for single 
integrated legislation, so that all these issues are addressed at once forming a single 
comprehensive solution.
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circum stances and this leads to regulatory uncertainty touching all aspects of the 

industry, including access to the network physically and financially, dispatch of 

generation, balancing m arkets and even m arket design. Regulatory uncertainty is also 

due to the constant inappropriate re-regulation, because it lacks clarity and is
9 1 Qdisjointed. Each M em ber State has chosen its own form of liberalisation, making 

inter M em ber State trade difficult for instance, different market rules apply in 

different States. The accom panying legislation also creates uncertainty, because, for 

exam ple, cross border trade is addressed in separate pieces o f legislation. This has 

fragm ented the process, which is now at the stage of 100% market opening. 

M easurable benefits are not evident, in fact imm easurable disadvantages have 

occurred in every aspect o f the industry ranging from electricity prices, to 

m anagem ent and operation o f the transmission system, to inappropriate planning and 

developm ent of the transm ission system, to construction of only certain subsidised 

generators; all leading to the less secure supply of electricity and increased costs. 

A lready electricity is becom ing unaffordable for some sections o f the population, The 

result is, Europe itself is also becoming uncompetitive.

Sustainable Developm ent and protection o f the environment are recent add-ons to the 

electricity generation liberalisation policies because funding into research and 

developm ent of new sustainable electricity generation technologies is inadequate. 

Even with the current sustainable technologies, there is a distorted approach towards

wind generation, with other technologies not receiving the funding or implementation
220they should. There is still no agreed single European Energy Policy to provide a 

roadm ap of liberalisation and the future of the electricity industry. The pre

liberalisation process, which should have included detailed analysis and studies of 

how this industry and com petitive market should function, construction of 

interconnectors and other necessary infrastructure, and a comprehensive European 

Energy Policy for a European energy m arket did not and has still not taken place.

219 “Whereas the internal market in electricity needs to be established gradually, in order to 
enable industry to adjust in a flexible and ordered manner to its new environment and to take 
account of the different ways in which electricity systems are organised at present.” Recital 5 
of Directive 96/92/EC.

For instance, I contend a simple measure such as the installation of insulated European 
style shutters to the exterior of windows would save a significant amount of heat energy in 
Ireland.
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The pecuharities of electricity itself have not been taken into consideration, for 

instance, unlike other comm odities it cannot be stored, runs in real tim e with 

lim itations existing both geographically and technically. Even the necessary num ber 

o f generators has limitations. Yet it is treated from economic and legislative 

perspectives as if it was like any other commodity. Analysis o f the Directives 

dem onstrates liberalisation o f the electricity industry has simply been a theoretical 

1980’s ideology not a concrete business plan for today’s world of even higher 

electricity consum ption due to an ever-wider range o f electrical products.

Consum ers are captured custom ers I contend, being exploited by this essential 

facility, because State assets are disposed of, huge subsidisation is taking place for 

private companies and prices are increasing sharply. The United Kingdom, who led 

this ideology and is ten years ahead of the EU, although under a different model, has 

also not benefited consumers. It is also continuously changing its model. I argue if the 

model does not work, as evidenced by price increases for 2011 ranging from twenty 

percent in Ireland to over thirty percent in the United Kingdom, it is inexplicable why 

it is still being pursued. Similarly at EU level, reports, legislation, decisions, 

regulations. Com m ission Com m unications and other documentation are continually 

being churned out. The problems are complex but obvious, and still the same 

solutions are being proffered. The creation of more regulatory type bodies and the 

shift towards Regulators regulating more is not going to resolve the issues without 

radical change in the liberalisation structure. Regulators can only regulate in 

accordance to what is set out in the legislation. It is the legislation that m ust be 

changed to create a firm structure, if this model of liberalisation is to succeed at all. 

Radical change includes a com prehensive, m andatory legislative instrument instead of 

bit-by-bit optional legislation being put in place. Com m itm ent cannot be attained from 

M em ber States or investors if  there is no clear, tim e-lined plan in place.

The DG Com petition report has been the first European institution document that has 

in any way identified and analysed in detail the difficulties with the internal market in 

electricity. However, it lacks solutions in many cases. It is also lim ited in that its main 

focus is on the energy wholesale markets. The basics m ust be rectified first in this 

model o f liberalisation, for example, unbundling, before the markets can be developed 

in a transparent manner. However, the Inquiry apart from identifying many of the
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issues hindering competition, also provides important information in respect of how 

the electricity industry currently functions and indicates that the aim of the 

Com m ission is to develop a stock exchange style electricity market, even if this is not 

the m ost appropriate and least efficient form  of market structure for this industry. I 

contend this is inexplicable, because com paratively for instance, in the liberalised 

telecom m unications industry, this does not exist. Day ahead or balancing type 

m arkets for units or parcels o f data do not exist and therefore success and efficiency 

gains in units o f electricity in the real-tim e more complex electricity market appear 

doubtful.

It was a very bold move to attempt to create an internal in market in electricity, 

because M em ber States naturally have a protective disposition towards this essential 

facility. M any o f the provisions in the Directives appear to be political comprom ises 

rather than the application o f strict competition rules to create a com petitive single 

internal market. The Directives refer to comm on rules for the internal market in

electricity, not the (same) rules for the internal market in electricity. This is not
021unusual for European Directives" , since the main objective is generally to have 

equivalent economic effect^^^, but it is up to M em ber States to decide how they are 

going to achieve this within legislative limitations. Guidance is given in the

Directives o f how this can be achieved, although not specifically how it is supposed to 

be m easured. For the purposes o f the Directives, 100% market opening could be the 

main m easure o f assessing whether the Directive has been transposed and 

im plem ented correctly in the M em ber States. From this perspective Directive 

im plem entation could be said to have been achieved. However, 100% market opening 

has not achieved the objectives of a European single market in electricity i.e. mainly 

cheaper, efficient electricity production and security of supply.

The question o f the cost o f liberalisation or re-regulation to a single m arket arises. 

There are two aspects to costs. M em ber State im plem entation costs of a new

The underlying reason for the vagueness of the Directive is the European principle of 
Subsidiarity which provides that “general principles providing for a framework must be 
established at Community level, but their detailed implementation should be left to Member 
States, thus allowing each Member State to choose the regime which corresponds best to its 
particular situation”. Recital 11, Directive 96/92/EC.

Recital 12, Directive 96/92/EC. However, it is unclear what criteria are used to measure 
this.
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regulatory regim e and the costs to M arket Participants who have to manage several 

different regulatory regimes. These costs are assessable but have not been assessed or 

calculated by the European Com m ission in its annual benchm arking reports or any 

other reports. Add to these costs, the less quantifiable costs incurred due to regulatory 

uncertainty present in each regime, where for instance, uncertainty causes disputes 

and delays within a regim e and the consequence is that additional costs are in 

m ultiples compared to the period prior to liberalisation o f the industry. W hat is clear 

is that the costs of regulatory uncertainty are finally borne by consumers and 

taxpayers as are the costs o f adapting to liberalisation. Although market econom ies 

are in a state of constant change, a degree o f certainty is required for new entrants to 

have the confidence, to budget their investm ent and return, and be enable to compete 

w ithout being disadvantaged by financial, physical and regulatory barriers. D ecision

m aking on information in the market that is reliable and transparent is an essential 

requirem ent for investors. Legislative provisions that are changed frequently and that 

have uncertain wording is neither reliable nor transparent and thus results in 

regulatory uncertainty. I argue liberalisation o f the electricity industry is a misnom er, 

because the re-structuring o f the electricity industry is in fact the gradual 

fragmentation and systematic destruction o f the industry, but without a viable 

replacem ent that will provide the same convenience and costs for consumers. Some 

parties will benefit from this process, but it is very clear it will not be consum ers or 

taxpayers either in the short or long term.

8. W hat is the future European policy on electricity?

This question has been answered for the m ost part in the analysis o f the liberalisation 

Directives. However, frequently the Com m ission will issue policy papers or 

comm unications in advance o f new legislation that m ight be passed in the future. 

Thus it is possible to ascertain from these documents what could be planned for the 

future in the electricity industry. According to the Com m ission, “the EU's new energy 

and environm ent policy agreed by the European Council in M arch 2007 establishes a 

forw ard-looking political agenda to achieve the Com m unity’s core energy objectives 

of sustainability, com petitiveness and security o f supply. To make this a reality, the 

EU has comm itted to the "20-20-20" initiative: reducing greenhouse gas em issions by
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20%, increasing the share o f renewables in energy consumption to 20% com pared to 

8.5% today and im proving energy efficiency by 20%, all by 2020. To put this mto 

effect the new Renewable Energy Directive, the third internal energy market package 

and the new Em ission Trading Scheme Directive have been passed. These are 

discussed in different chapters o f the thesis except for the Renewable Energy 

Directive. The EU has proposed a “five point EU Energy Security and Solidarity 

Action Plan in order to spread the risk o f energy security whilst recognising that each
224M em ber State is responsible for its own security” . This sentence alone appears 

contradictory and thus it is difficult to establish what the outcome will be. As in 

previous comm unications and Green Papers etc the five point action plan focuses on 

infrastructure needs and the diversification o f energy supplies, external energy 

relations and oil and gas stocks and crisis response mechanisms, and energy 

efficiency, but a new concept has been added which is making the best o f the E U ’s 

energy resources. The other issues of the five-point action plan are not new (they have 

been under discussion for at least the last fifteen years) and are addressed under the 

Green Papers and Com m ission Com m unications in chapter 4 o f this thesis. A further 

new proposal is a “Green Tax Package, as a com plem ent to the energy and clim ate 

change package. It will include a proposal to review the Energy Tax Directive to 

make it fully com patible with the energy and climate change goals and an 

exam ination o f how VAT and other fiscal instruments can be used to promote energy 

efficiency”. Another new developm ent is (in conjunction with the European 

Investment Bank and the European Bank for Reconstm ction and Development) the 

EU Sustainable Finance Initiative to m obilise large scale funding from capital m arkets 

for investments in energy efficiency, renewable energies, the clean use of fossil fuels 

and com bined heat and power from renewables in Europe’s c i t i e s . T h i s  initiative is 

in the context of m aking the m ost of the EU ’s indigenous fuels and renewable energy, 

previously m entioned above, and the European Energy Technology Plan. (SET-Plan 

also m entioned above). The areas thus concerned are solar, wind, biofuels, carbon

Communication from the Commission Second Strategic Energy Review. An EU Energy 
Security and Solidarity Action Plan Page 3 COM (2008) 781 dated 13.11.2008.

Ibid Page 4.
Ibid Page 13.

'""Ibid Page 14.
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227capture and storage, electricity grids and nuclear fission. Therefore, the funding is 

not into new technologies, but on improving already developed technologies.

Although not specifically directed at the electricity industry, the Commission 

Com m unication on “An integrated Policy for the G lobalisation Era Putting 

Com petitiveness and Sustainability First” , appears to prom ote a different approach to 

regulation. It states, “first, it is important to ensure that all policy proposals with a 

significant effect on industry undergo a thorough analysis for their impacts on 

competitiveness. Examples of such measures are new internal market legislation, 

m ajor financial markets regulations that may affect access to finance, and new climate 

change or environm ental legislation. The analysis o f impacts on competitiveness 

would be carried out through the existing impact assessment process by:

-  assessing and reporting the overall impacts o f a proposal on competitiveness, 

including the investment, cost, price, and innovative im plications for industry and 

individual sectors, as well as consumer satisfaction and taking particular account of 

the potential interactions between a policy proposal and other existing or planned 

legislation and regulation;

-  ensuring the transparency o f planned impact assessm ent work through the 

publication of roadmaps for all initiatives likely to have significant impacts, including 

in particular those on competitiveness;

-  soliciting the opinion of businesses and other stakeholders in the preparation of 

significant legislative initiatives through stakeholder consultation and by encouraging 

them to make use o f the roadmaps in preparing their inputs into the policy making 

process;

-  continuing to ensure that all significant Com m ission proposals likely to have 

significant effects, including action plans (and trade negotiation mandates), undergo 

an impact assessment and are submitted to the Impact Assessm ent Board.

-  indicating in the roadmaps accompanying the annual W ork Program me which 

measures would undergo impact assessment.

The second element will be ex post evaluation o f the effects o f legislation on 

competitiveness. The systematic evaluations of legislation must become an integral 

part o f smart regulation. Evaluation o f the results will lead to more responsive.

Ibid Page 15.
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evidence-based and transparent policy-making and help to identify new opportunities 

for improving the quality o f legislation, including sim plification and adm inistrative 

burden reduction. Since legislation in the past naturally focused on tackling primary 

objectives (such as ensuring Single M arket regulation, m eeting environm ental 

objectives etc.), potential spillovers on industrial competitiveness and in particular the 

cumulative impact of legislation was not always fully evaluated” . The 

Com m ission’s concept o f sm art regulation thus supports the argum ents in this thesis 

that interacting policies on the liberalisation process of the electricity industry are not 

fully considered in their effects such as additional costs and adm inistrative burdens, 

and that because o f the lack o f integration o f the legislation and concepts, this causes 

additional uncertainty to the main provisions o f the liberalisation legislation and thus 

the process. It would also be advantageous for businesses I argue, if the Com m ission 

would also combine the concept o f smart regulation with least cost regulation as also 

argued in this thesis. However, in pressing ahead with the Sm art Regulation agenda, 

the Com m ission is “including considering the wider use of regulations (as also argued 

in this thesis) rather than directives, launching ex-post evaluation o f existing 

legislation, pursuing market monitoring, reducing administrative burdens, rem oving 

tax obstacles, improving the business environm ent, particularly for Small M edium 

Enterprises, and supporting entrepreneurship” .^"  ̂Should all this come to pass, it could 

certainly turn Europe’s current uncom petitive global position around. It will, I 

contend create huge efficiencies in virtually all industries, increase transparency, 

increase investm ent opportunities and place Europe on a sustainable path o f growth. 

The smart regulation concept should also be applied to all past legislative instruments, 

thus modernising and m eeting the needs o f a competitive Europe at all levels. The 

arguments and issues in this thesis of how and why liberalisation has not attained its 

objectives might not have arisen if smart regulation had been applied.

An Integrated Policy for the Global Era Putting Competitiveness and Sustainability Centre 
Stage COM (2010) 614, Page 6. Commission Communication to the European Parliament, 
the Council the European Economic and Social Committee and the Committee of the 
Regions.

Communication from the Commission Europe 2020 A Strategy for Smart, Sustainable and 
Inclusive Growth COM (2010) 2020 final of 3.3.2010, Page 21.
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Chapter 3

Analysis of the Irish Electricity Industry Liberalisation Process and 

Transposition of the European Union Directiyes.
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1. Introduction

This chapter of the thesis examines the transposition and practical implementation of 

the European electricity liberalisation Directives in Ireland. Chapter 2 focused on 

what from a European law perspective is termed secondary law, being the binding 

Directives, Regulations and Decisions, with the Treaty on Functioning of the 

European Union being termed primary law. The transposition of the Directives from a 

Member State perspective into national law could be termed the Member States’ 

primary law, be it the Acts and the Regulations. The practical implementation of this 

law into policies and procedures by the relevant bodies, from a Member State 

perspective could be termed and is termed for the purpose of this thesis, the secondary 

law. It is a mixture of contract and administrative law. These policies and procedures, 

although having their framework in the primary national law, have been drafted and 

developed in the first instance, by the State monopoly utility company, been approved 

by the Regulator, and then implemented by the State monopoly and its various 

divisions or business units. The focus of this chapter of the thesis is to examine the 

primary law and the secondary law in Ireland in its transposition of the Directives. 

The secondary law might be viewed as being less formal and is frequently in a state of 

change. Yet, it is I argue, by the examination of the secondary or informal law, that 

the weaknesses and barriers to entry into the industry and thus competition are 

exposed. The primary law might be appropriately transposed from the Directive, I 

argue, but the objectives cannot be achieved, because the secondary informal law is 

not appropriate. Moreover, the argument concerning the inappropriateness of the 

secondary law does not necessarily mean the appropriateness of the primary national 

law and the Directives. New entrants can thus be disadvantaged in their attempt to 

enter the industry or, to remain in it, from different vantage points.

From an Irish perspective, it was unlikely that liberalisation might be met with much 

enthusiasm because the Irish Electricity System established in 1927, provided 

everything the consumer and the economy needed. The cost of electricity was one of 

the cheapest in Europe per unit, the supply was efficient and regular, it was self 

sufficient i.e. independent from other countries, an emergency interconnector was 

available from Northern Ireland should natural or other disaster strike, the semi-state 

generator and supplier was making strong profits and therefore did not require
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subsidisation from  the State and there was universal supply i.e. whether you were 

living in a town or rural Ireland you would be connected and supplied at a reasonable

The alternative, -  liberalisation of the electricity industry, prom ised even cheaper 

electricity through choice of supplier and efficiencies and the same standard o f service 

for the consumer. For the investor, liberalisation promised an opportunity to profit 

from  generating and supplying electricity, although the capital costs would be high. 

For the country as a whole, it would offer more security o f supply through 

interconnection and generation efficiency (more efficient generators and thus 

environm ental benefits). The reality has however, turned out very different because 

these benefits have not materialised.

This chapter thus exam ines why this is so, and if these benefits could ever m aterialise 

with the current model o f liberalisation. It examines the roles o f the parties charged 

with the liberalisation process and how it is controlled. Unbundling is a key feature o f 

the liberalisation Directives and this is exam ined from the perspective o f the 

changing corporate structure or unbundling o f the incum bent, the transposition of the 

liberalisation directives into Irish Law, unbundling of the industry by defining the 

roles and delineating the powers o f the various parts of the unbundled incum bent and 

by exam ining the grants o f licences and authorisations, functions of the transmission 

system operator, and the infrastructure agreement that regulates the relationship

The Electricity Supply Board under ESB Networks has to date invested sums in the region 
of €3.7 billion in the Grid Upgrade Renewal Programme i.e. replaced and updated much of 
the transmission and distribution networks as “Owner” of the networks. Thus the 
Government’s 2007 White Paper Delivering a Sustainable Energy Future for Ireland -  The 
Energy Policy Framework 2007-2020 requirement that the largely renewed and expanded 
Transmission System be transferred to EirGrid the Transmission System Operator is 
understandably disagreeable to the Board and Trade Unions, since it had on the basis of the 
1999 Act and 2001 Regulations invested this large sum of money under a financing deal. For 
details on the Grid Upgrade Renewal Programme see the following documentation:- 1. CER 
Consultation Paper Funding of Grid Upgrade Renewal Programme for Renewables ref; 
CER/03/016. dated 30.01.2003. 2. CER Decision Paper Funding of Grid Upgrade Renewal 
Programme for Renewables ref; CER/03/090 dated 7‘'’ April 2003. 3. Grid Upgrade 
Development Programme Implementation Guidelines for Generators, joint paper by ESB 
National Grid and ESB Networks dated 22.08.2003 ref; CER/03/208. EirGrid recently 
published a new gird development strategy document entitled “Grid 25 A Strategy for the 
Development of Ireland’s Electricity Grid for a Sustainable and Competitive Future” 
available at the EirGrid website <www.Eigrid.com> document ref. EirGrid%20GRID25.pdf
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between the incumbent and the system operator. This chapter also examines how 

access and connection to the network is regulated in the form of technical 

requirements and contractual obligations. In the context of unbundling of the 

incumbent by functions and roles an analysis of whether the powers of the regulator 

can replace unbundling is conducted.

Following the first wave of liberalisation of the industry a second wave of 

liberalisation took place, not as a consequence of an EU Directive, but rather in the 

context of the developing relationship between Northern Ireland and the Republic of 

Ireland. Therefore, the development of the single electricity market in Ireland and 

whether wide regulatory powers contribute to regulatory uncertainty in the Single 

Electricity Market is examined in the context of the All Island Energy Market 

development framework including its development through the Single Market High 

Level Design decision. From or in pursuance of this second wave of liberalisation, 

new policies and procedures required development to accommodate this new position 

and thus the Single electricity market generation connection policy decision and the 

cost benefit analysis of the Irish single electricity market is analysed. The conclusion 

of the chapter also examines whether the recession and the financial crisis will re- 

regulate the industry once again as a consequence.

2. Reformation of the Incumbent -  Changing the Corporation

Prior to liberalisation a single vertically integrated company, the Electricity Supply 

Board (ESB), carried out the generation and supply of electricity and construction and 

maintenance of the networks. Since liberalisation, a complex corporate web has been 

weaved. The single vertically integrated company has been split into several other 

companies and even the status within these separate companies has changed over 

time. A mixture of management and legal unbundling has evolved over time in 

accordance with the changes required under the Directives, as previously discussed in 

chapter 2 of the thesis. To provide a brief overview: initially in 2000/2001 the 

Electricity Supply Board (ESB) was split into different units under the umbrella of 

ESB. Powergen was the generator arm, PES the public electricity supplier, DSO the 

Distribution System Operator and TAO (Transmission Asset Owner) was the 

Transmission System Owner of both the distribution network and the transmission
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network. M anagem ent o f the transmission system was perform ed by the ESB National 

Grid business unit of the incumbent, who also performed the functions of M arket 

Operator and dispatch o f generation and control o f the netw ork through its National 

Control Centre. EirG rid pic was established as a separate legal company in 2001, 

however, it did not take over the functions of the Transm ission System Operator until 

2006. EirG rid pic thus absorbed ESB National Grid in 2006, but up until 2006 ESB 

National Grid perform ed the functions on behalf o f EirG rid pic. EirGrid pic is not a 

subsidiary com pany o f the ESB. Thus, during the six years between 2000 and 2006 

the Transm ission System  Operator ESB National Grid was unbundled only in 

m anagem ent terms from  the incum bent ESB and then legally unbundled. However, 

despite the legal unbundling of the ESB and ESB National Grid (now EirGrid)^^' 

ownership, m aintenance and construction o f the transm ission assets still rem ains with 

the Electricity Supply Board or more accurately with a subsidiary com pany of the 

Electricity Supply Board, i.e. with a separate entity called ESB Networks. Thus 

there are variations o f both legal and m anagem ent unbundling. The European 

Com m unities (Internal M arket in Electricity) (Electricity Supply Board) Regulations 

issued on 18'’’ o f July 2008^^^ provide an exam ple of re-regulation causing regulatory 

uncertainty and what unbundling is and the difficulties in doing so. The purpose of 

these Regulations is to separate out or unbundle the Distribution System Operator 

from the ESB Networks business unit, which had only m erged 7 years previously in 

2001. Thus the first act o f separation of this unit took the form  of m anagement 

unbundling, after various units had been merged, then it was legally unbundled into a 

subsidiary and then this subsidiary is also being unbundled. The Regulations change 

this form  to legal unbundling, however, this only applies to the Distribution System 

Operator aspect o f ESB Networks and it is still a subsidiary com pany of the 

incum bent. The ESB Networks business unit thus as part o f the unbundling process in

EirGrid came into full operation on July 2006. EirGrid / ESB staff in April 2006 had a 
choice of either staying with the Electricity Supply Board, transferring over to EirGrid pic or 
accepting a voluntary severance package. The principal document to push through the 
separation of EirGrid from ESB is the Transfer Agreement in respect of the transfer of staff 
and the Infrastructure Agreement for regulating the relationship between the Electricity 
Supply Board and EirGrid.

The purchase of the network in Northern Ireland has in fact gone much further than what 
was set out in the Directives, since only the generation and supply aspects of the electricity 
industry were to be liberalised, not the network infrastructure.

European Communities (Internal Market in Electricity) (Electricity Supply Board) 
Regulations 2008, Statutory Instrument No 280 of 2008.
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2001 consisted o f a m erger between the Transm ission Asset (System) Owner, 

Distribution System Owner, the D istribution System Operator, M eter Registration 

System Operator and also included the Networks construction and m aintenance 

business o f both networks, all in the form of management unbundling and has now 

resulted in the de-m erger o f the D istribution System Operator in the form of legal 

unbundling, but as a subsidiary company.

The Statutory Instrument states, “the purpose of these Regulations is to give further 

effect to Directive 2003/54/EC” . B u t  perhaps the reasoning behind this decision is a 

European Com m ission Press release issued on April 2 0 0 6 . This stated that the 

European Com m ission was taking action against M ember States, which have not 

opened up their energy markets properly. One of the chief problem s found regarding 

transposition was “the lack o f legal unbundling and insufficient m anagerial separation 

between electricity and gas transmission and distribution system operators to ensure 

they are independent of each other” . However, this wording does not reflect what 

Directive 2003/54/EC stated in relation to unbundling. In fact. Directive 2003/54/EC 

perm itted the m erger of the Distribution System Operator and the Transm ission 

System Operator provided they were both unbundled i.e. an independent company 

from the generation and supply monopoly.

Under Regulation 6 the Board and the subsidiary company are obliged to enter into 

agreements providing for the terms on which each o f them will fulfil its functions 

with respect to the distribution system and the terms on which the Board will provide 

the subsidiary com pany with the resources (including financial resources) and 

services necessary to enable the subsidiary to operate the distribution system. 

Therefore, an infrastructure type agreement, similar to the ESB and EirGrid 

Agreement, discussed below, has been agreed between the subsidiary and the parent 

company.^^^ The Distribution System Operator will operate the Distribution System 

but in accordance with Regulation 7 (3), there is no requirem ent to transfer ownership

Recital Statutory Instrument No 280 of 2008.
European Commission Press Release IP/06/430.
There is what is termed an Operating Agreement between the Electricity Supply Board and 

ESB Networks Limited to form this legally separate Distribution System Operator, however, I 
argue this is merely “optics” since the ESB owns the majority shareholding and thus the 
legally separate subsidiary company serves no purpose except to increase costs through 
duplication of work and bureaucracy.
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of any part o f the distribution system owned by the Board to the subsidiary company. 

On a practical day-to-day basis this re-regulation for the third tim e will not make any 

difference I argue apart from increased costs, paid for, in the end, by the consumer. 

ESB was re-branded as ESB Electric Ireland, but also established a further electricity 

supply company in 2001, ESB Independent Energy, serving business custom ers.‘

The Electricity Supply Board is a progressive company with other subsidiary 

companies such as ESB Telecoms and ESB International. The form er is not o f interest 

in relation to liberalisation o f the industry, apart from  the fact that fibre optic cable 

has been attached to the transm ission lines, and this thus secures its position in the 

telecom m unications industry. ESB International is an international consultancy 

company and its function in the liberalisation process has been to set out the 

connection m ethods for all new m arket entrants wishing to construct a generating 

station and connect to the distribution or transm ission networks.

The Electricity Supply Board, although restricted from constructing conventional 

generating stations (except for special circum stances such as Shannonbridge and 

Lanesborough which are peat fired pow er stations and the new Aghada power station, 

where power generated is reserved for independent suppliers, although produced by 

ESB) has formed wind electricity generation companies such as Hibernian 

W indpower and a jo in t venture with the Northern Ireland utility to develop the 

Synergen generator. So it also plays a role in the generation of renewable electricity 

and other utility companies. In sum, then, there is a strong interrelationship between 

all the different entities. The Electricity Supply Board has turned into a chameleon 

like structure over the years o f liberalisation, changing into different entities, but de 

facto it retains control. It m ight therefore be difficult to establish with whom  exactly 

one is doing business with as a new m arket entrant. Connery and Hodnett contend, 

“regulatory law is constantly changing and is highly political in na tu re ...the  principal 

acts are less than a decade old have been substantially revised or am ended many

Thus the Electricity Supply Board had two supply roles one as Public Electricity Supplier 
and another as a new market entrant in its form of ESB Independent Energy.

Therefore the charges for the connection, the engineering methodology for the connection 
and the line route were all determined by the subsidiary company (ESB International) of the 
incumbent, on behalf of the Transmission System Operator. It is of course the Transmission 
System Operator’s function to process market applicant applications and offer connection 
contracts to connect to the Transmission System.
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times. As economics is a means to an end, so too is regulation. It m ust be responsive 

to change and recognise new objectives and can only then be useful” . This thesis 

does not accept this viewpoint. Regulatory law m ust comply with the general legal 

principle of certainty in the law. For instance, there is no economic basis for the 

changing and re-changing corporate structure o f the Electricity Supply Board. The 

econom ic principles upon which unbundling is based have not changed since the 

1980’s. This is not to state that the economic principles are appropriate because 

general economic principles that could be successful in m anufacturing processes, 

where there is not necessarily an integrated system, are being applied without 

consideration of the technological or systematic nature of the electricity industry. 

Further, the economics o f the electricity industry have not changed; there is no new 

technology to which regulatory law must adapt because the principles of generating 

and supplying electricity are the still the same -  they are over 100 years old. It is 

generated, transmitted, distributed and sold -  but in real time, unlike m anufacturing 

processes that can be interrupted and resum ed, with world-wide sourcing of parts and 

m aterials etc. Thus the same economic principles are applied to dissim ilar situations 

and are therefore not appropriate I argue. Lack of planning, be it by cost / benefit 

analysis and be it by determ ining the appropriate variables and principles are some of 

the causes o f this re-regulation and thus uncertainty. Certainty is a core principle of 

investm ent economics, rates of return on investm ent are calculated on this principle, 

because certainty equates to risk. Certainty is also a core principle of law, because it 

allows people to regulate or determine their lives and make decisions on reliable 

information. The rules o f competition can only work if the rules are certain, it is not 

possible to compete if the rules are uncertain, a basic football match will prove this 

point and thus the economic rules o f com petition must also be certain. This is 

discussed further in the chapter on com petition and regulatory uncertainty o f the 

thesis and thus this thesis does not accept the view that constant change and the 

setting of constantly new objectives should form  any part in regulatory law.

Regulatory Law ion Ireland Niamh Connery and David Hodnett, Page 1. Published by 
Tottel Publishing Ltd 2009.
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3. Transposition of the Liberalisation Directives into Irish Law

In chapter 2 I argued, a reason for regulatory uncertainty was the abundance o f EU 

legislation, its lack o f integration and uncertain wording. Furthermore, legislation 

with direct im plications for the electricity industry, for example, the environm ental 

and taxation aspects o f the electricity industry are also not integrated into the 

liberalisation process. This in turn made the liberalisation process overly complex and 

creates barriers to entry from  financial, administrative, competitive and legal 

perspectives. This argument is replicated and m ultiplied from  an Irish M em ber State 

transposition perspective, because the amount of legislation in Ireland has been 

abundant. It is also not consolidated. It has changed the corporate structure of the 

Electricity Supply Board, sets out the powers and duties o f the derived ESB entities, 

the D istribution and Transm ission System Operators and the Regulator, but is 

relatively sparse in relation to the rights and obligations o f new market participants. 

To date the transposition o f the EU Directives has resulted in well over twenty 

legislative instrum ents (in ten years) not including the European Com m ission’s 2009 

third legislative package and include the following:-

■ Electricity Regulation A ct 1999 No. 23 of 1999.^“̂^

■ Statutory Instrument No. 309 of 1999 Electricity Regulation Act 1999 

(Criteria for Determ ination o f Authorisations) Order 1999.

■ Statutory Instrument No. 49 of 2000 Electricity Regulation Act 1999 (Trading 

Arrangem ents in Electricity) Regulations.^'*^

■ Statutory Instrument No. 445 of 2000 European Com m unities (Internal M arket 

in Electricity Regulations 2000.

■ Electricity Supply A m endm ent Act 2001, No. 9 o f 2001^'*^

This Act was brought into force on 14* of July 1999 by S.I No. 213, 1999 Electricity 
Regulation Act 1999 (Commencement) Order 1999. S.I. No 214 1999 Electricity Regulation 
Act 1999 (Establishment Day) Order 1999 establishes the Commission for Electricity 
Regulation to perform the functions conferred on it by the Electricity Regulation Act 1999 on 
14* of July 1999.

This order sets out the criteria in accordance with which an application for an authorisation 
to construct or reconstruct a generating station may be determined by the Commission for 
Electricity Regulation.

Revoked by Statutory Instrument No. 723 of 2007 Electricity Regulation Act 1999 
(Trading Arrangements in Electricity (Revocation) Regulations 2007.
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■ Statutory Instrument No 145 of 2002 European Communities (Internal Market 

in Electricity (Amendment) Regulations 2002 '̂*''

■ Statutory Instrument No. 3 Electricity Regulation Act 1999 (Eligible 

Customer) Order 2002.̂ "̂ ^

■ Statutory Instrument No. 217 o f 2002 Electricity Regulation Act 1999 (Public 

Service Obligations) Order 2002.

■ Statutory Instrument No. 614 o f 2002 Electricity Regulation Act 1999 (Public 

Service Obligations) (Amendment) Order 2002. '̂*^

■ Statutory Instrument No. 304 Electricity Regulation Act 1999 (Market 

Arrangements for Electricity) Regulations 2003.

This A ct is not discussed in the thesis because it m ainly concerns corporate issues relating 
to the E lectricity  Supply Board e.g. 5 % issue o f shares to em ployees and does not directly 
affect the liberalisation process regarding new entrants.

The Statutory Instrum ent provides that ESB shall make resources available to ESB 
N ational Grid Business U nit and to E irG rid until such time as the transfer schem e provided 
for by R egulation 13 o f S.I. No. 445 o f 2000 and the infrastructure agreem ent provided for by 
Regulation 18 o f S.I. 445 have been made. Interestingly it am ends Regulation 10 (3) o f S.I. 
445 o f 2000 and by substitution provides that until the transfer schem e and the infrastructure 
agreem ent have been made it shall be the duty o f  the Board and the N ational G rid Business 
Unit to ensure that the greatest degree o f separation of the business o f  the N ational G ird 
Business U nit from that o f the Board w hich is practicable, is m aintained at all times. Until 
both the Infrastructure and the T ransfer agreem ents had been im plem ented, ESB was obliged 
to provide resources to the N ational Grid business unit now EirGrid.

The O rder varies the consum ption threshold for eligible electricity  custom ers under 
Section 27 (2) o f the Electricity Regulation A ct 1999 by varying the eligibility  threshold from  
4 G iga W att hours to 1 G iga W att hour thus providing for an increased level o f  electricity 
m arket opening to approxim ately 40%  from 19'^ February 2002.

This Act has been am ended subsequently, however, it concerns the Public Service 
O bligations levy collected from  all custom ers to subsidise ESB peat generators and certain 
renew able, sustainable or alternative generators some o f which are ow ned by ESB and some 
o f w hich are ow ned by independent generators. The grounds for operating the levy is to 
ensure that indigenous prim ary fuels are used to generate electricity  w hich ESB then 
purchases under a Pow er Purchase Agreem ent. The A ct perm its suppliers, the T ransm ission 
System  O perator and the E lectricity  Supply Board to recoup adm inistrative expenses in the 
collection of the levy. The levy is operative from  T' January 2003 to 3 T ‘ D ecem ber 2021. In 
sum the purpose o f  the Public Service O bligation is for general social, econom ic and 
environm ental factors. N ote how ever, this is partly contradictory because the subsidisation o f 
peat generation does not benefit the environm ent, however, from  an econom ic perspective it 
is an indigenous fuel source.

The Statutory Instrum ent am ends Statutory Instrum ent No. 307 o f 2002. It relates to  the 
A lternative Energy R equirem ent V N otification (AER V) from  the European Union 
Com m ission and other am endm ents, w hich will not be discussed further in this thesis since 
they principally relate to renew able energy.

These R egulations w ere m ade by the C om m ission for Energy R egulation for the purpose 
o f establishing a new system  o f trading in electricity  in exercise o f the pow ers conferred  on it 
under Section 9 (1) (d) o f the E lectricity  Regulation Act 1999. They concern F inancial 
Transm ission Rights will allow  the holder to hedge the difference betw een Locational
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■ Statutory Instrument No. 328 of 2003 European Communities (Internal Market 

in Electricity) (Amendment) Regulations 2003. '̂*^

■ Statutory' Instrument No. 632 of 2003 Electricity Regulation Act 1999 

(Eligible Customer) (Consumption of Electricity) Order 2003.̂ *̂̂

■ Statutory Instrument No. 60 o f 2005 European Communities (Internal market 

in Electricity) Regulations 2005. (Discussed below)

■ Statutory Instrument No. 287 o f 2005 European Communities (Cross-border 

Electricity Network Access) Regulations 2005.^^'

Marginal Prices (i.e. the price per megawatt hour of electricity at a given node) at different 
nodes (i.e. a location on the Transmission or Distribution System where electricity is injected 
or withdrawn for which an LMP is calculated) or between Locational Marginal Prices and the 
uniform wholesale spot market price (i.e. the mandatory centralised pool market in which the 
System and M arket Operator purchases and sells electricity offered by generators and 
Suppliers) (Regulation 3 (14)). These Regulations replace the system of trading in electricity 
and settling electricity imbalances established by the Electricity Regulation Act 1999 
(Trading Arrangements in Electricity) Regulations 2000 (S.l. No. 49 of 2000). This trading 
system in wholesale electricity requires all electricity exported or imported from the 
transmission or distribution system to be sold to and bought from the System and Market 
Operator (a business unit of EirGrid). The Commission gave itself the task of the 
development of the detailed rules and procedures necessary to give effect to the new system 
of trading in electricity and are known as the Market Arrangements for Electricity Rules. 
Initially the ESB National Grid business unit had spent a considerable amount of money, time 
and resources on this project. However, the Commission then decided to undertake this task 
itself.

This Statutory Instrument amends S.1.445 of 2000 European Communities (Internal 
Market in Electricity Regulations) 2000 the most important aspect being the amendment of 
Regulation 50. Interestingly it provides that the first Chief Executive (Mr Kieran O ’Brien of 
the ESB National Grid Business Unit) be the person who was the Managing Director of the 
Board’s National Grid Business Unit immediately before the incorporation of EirGrid and 
further that until the transfer agreement and infrastructure agreement have been made he be 
seconded to the National Grid Business Unit to discharge the Transmission System Operator 
functions. The Chief Executive must accept the terms and conditions of the office within a 
four-week period (this was not the case in Regulation 50, however, it was a strong indicator 
of the difficulties present at that time). Appointment and removal of the Chief Executive is by 
the directors of EirGrid. The directors of EirGrid may themselves only be removed from 
office by the M inister with the consent of the M inister for Finance. Regulation 50 has similar 
provisions, however, the first Chief Executive was to be appointed by the M inister and only 
subsequent Directors of EirGrid had the power to remove the Chief Executive. Mr Kieran 
O ’Brien only held the office for a couple of years, the circumstances of his leaving are not 
known. However, from a number of public letters sent to the Commission for Energy 
Regulation it was clear that Mr O ’Brien was not satisfied with the liberalisation process as it 
was being conducted. In fact in a Dail Debate dated 21“ of October 2004 the T.D. Eamon 
Ryan quoted him as having said “that the management of electricity generation is an 
inefficient oligopoly which is the halfway house of deregulation and not fully deregulated.” .

This Statutory Instrument increases the number of eligible customers because it reduces 
the level of electricity a customer must consume in order to be an eligible customer and thus 
further liberalises the electricity market in allowing customers at a consumption level of 0.1 
kilowatt hours to be eligible to choose an electricity supplier.
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■ Statutory Instrument No. 40 of 2006 Energy (M iscellaneous Provisions) Act 

2006. (Discussed below)

■ Statutory Instrument No. 524 o f 2006 European Communities (Internal M arket 

m E lectncity Regulations.

■ Statutory Instrument No. 723 of 2007 Electricity Regulation Act 1999
253(Trading Arrangem ents in Electricity (Revocation) Regulations 2007.

■ Statutory Instrument No. 5 of 2007 Electricity Regulation (Amendment) 

(Single Electricity M arket) Act 2007. (Discussed below)

■ Statutory Instrument No. 266 o f 2007 Energy (M iscellaneous Provisions Act 

2006 (Com m encem ent o f Section 8) Order 2007.

■ Statutory Instrument No. 582 of 2007 Electricity Regulation Act 1999 (Public 

Service Obligations (Amendment) Order 2007.

■ Statutory Instrument No. 583 of 2007 Electricity Regulation Act 1999 (Public 

Service Obligations (Am endm ent) (No. 2) O rder 2007.

■ Statutory Instrument No. 280 of 2008 European Com m unities (Internal M arket 

in Electricity) (Electricity Supply Board) Regulations 2008. (Discussed below)

In fact, the legislation only sets out general principles; the im plem entation is in the 

policies and procedures developed on foot o f the legislation (referred to as secondary 

legislation). Policies frequently start out as consultation papers issued by the 

Com m ission for Energy Regulation and Transm ission System Operator. These then 

result in Regulator decisions and are therefore, the policies applied by the System 

Operators and the incumbent. Thus the Transm ission System Operator has a strong 

role in leading the liberalisation process, initiating policies and ensuring their

This Statutory Instrument implements Regulation 1228/2003 (Cross-border electricity 
network access) Contravention of the Regulation by a director, manager, secretary or other 
officer of the body corporate is penalised by a fine not exceeding €5000 or imprisonment for 
a term not exceeding 6 months, or both.

These Regulations are intended to provide clarity and consistency as to those decisions of 
the Commission for Energy Regulation that may be appealed to an Appeals Panel, however 
they do not bring about major changes. An Appeal Panel shall hear and determine an appeal 
against a refusal to grant a licence or an authorisation, a modification, or a refusal to modify a 
licence or an authorisation. “Any decision whether described as a decision, selection or 
determination or otherwise made by the Commission” - is the significant additional wording 
inserted into the Electricity Regulation Act 1999 by the Regulations.

Revokes the Electricity Regulation Act 1999 (Trading Arrangement in Electricity 
Regulations 2000 (S.I. No. 49 of 2000) with effect from the November 2007.
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approval by the Regulator. The Regulator makes the final decisions. Therefore, these 

Regulator decisions that are of general application to the industry, but can also have 

specific application to a particular Market Participant are a whole new category of 

regulatory laws that must be adhered to, because failure to do so might result in 

proceedings in the High Court.

Similarly to the European Directives there has been a certain lack of forward 

planning, without the setting of clear and final end objectives in the Irish transposition 

of the liberalisation legislation, particularly so in the early years of the liberalisation 

process. Thus, issues are legally addressed as they arise, despite the fact that many 

issues have been foreseeable for a number of years. A good example would be 

ownership unbundling of the Transmission System where the Transmission System 

Operator and the Commission for Energy Regulation went to the High Court in 

relation to ownership control of the Transmission network, discussed in further detail 

below. Another example, is the processing of applications for connection to the 

Transmission System, where the applicants i.e. both demand and generator applicants 

have to compete to be connected to the Transmission System and the Distribution 

System. Further, in a time where there is a Government target to increase renewable 

energy on the systems, in fact, for a period of approximately one year, no wind 

generation applicants were being processed and a “Wind Moratorium” was imposed 

by the Transmission System Operator and the Commission for Energy Regulation. So 

rather than a planned process of liberalisation taking place where each party is fully 

aware of their rights and duties, important issues (in many cases foreseeable) have 

only been addressed as they have arisen, thereby causing regulatory uncertainty for 

all. It has thus not been easy, low cost or efficient for new applicants to connect to the 

network systems (particularly the Transmission System) and enter the electricity 

industry as a new entrant. Indeed it has been so unattractive for electricity generating 

companies, that the Regulator had to provide incentives such as keeping the price of 

electricity artificially high and managing a capacity tendering competition, with 

substantial financial benefits, to attract new electricity generation.

The main legislative Acts discussed in this thesis are the Electricity Regulation Act 

1999, the European Communities (Internal Market in Electricity) Regulations 2000, 

the European Communities (Internal Market in Electricity) Regulations 2005, the
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Energy (M iscellaneous Provisions) Act 2006, the European Com m unities (Internal 

Market in Electricity) (Electricity Supply Board) Regulations 2008. Each of these 

legislative instruments is exam ined in the context of the policies that have been 

developed on foot o f the legislative provision. This is to demonstrate how the 

legislative provisions have been applied or implem ented in practice and I contend, 

provides a clearer understanding of this complex and at times nebulous area, due to 

the fact that there are technical considerations and an abundance o f policies etc. Thus 

discourses from  legislative provisions to policies or practical application thereof are 

intentional for the aforem entioned reason. The examination o f the legislative 

provisions and policies dem onstrate the regulatory uncertainty, which exists in the 

Irish liberalisation process, the principle argument of this thesis. The purpose of other 

legislative instruments, which are o f lesser importance, have been referred to in the 

footnotes above.

4. Unbundling -  defining the roles, delineating powers and responsibilities.

The European C om m ission’s model o f liberalisation centres on unbundling o f the 

incumbent, whereby the provision o f electricity is divided into a simplified three- 

section process of electricity generation, transmission and distribution, sale 

(wholesale or retail) and supply. By necessity all three stages interact with each other 

and are not easily split. As referred to in chapter 2 of this thesis electricity generation 

is of little use if  there are no lines to transmit it and vice versa. This also applies to the 

sale and supply of electricity. The Com m ission’s model hinges on an artificial 

separation of these stages to create competition. Competition is to be created in the 

generation and supply sections of the process by separating it from  the transmission 

and distribution stages to bring about all the intentioned liberalisation benefits 

previously discussed, and create what is termed a level playing field for new entrants. 

As referred to in chapter 2 this involves corporate unbundling be it m anagem ent or 

legal unbundling, but also delineating the powers and duties of the different sections 

and thus setting out their roles. I argue, it is not possible to have this separation model 

at an optim um  level unless the assets are also owned by operates and m anages them, 

as is the case with the Transm ission System Operator. But this is what the 

Transm ission System Operator is expected to do. Under the C om m ission’s model the 

Transm ission System Operator is not perm itted to have any part in the ownership of.
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or management role in electricity generators. Indirectly, because of its role in issuing 

dispatch instructions, which have been strengthened in the 2009 liberalisation 

Directive, it does have a role in the operation of generators. However, the scenario of 

separation of the Transmission System Operator from the incumbent where others 

own the assets, but are managed and operated by the Operator, is as incomprehensible 

and unworkable in creating a level playing field, as if the scenario of separation was, 

that the Transmission System Operator owned the generators and others managed or 

operated them. There is, in each scenario an inherent interest to use property rights 

over the assets to the maximum benefit of the owner, regardless of whether this 

disadvantages others. Thus in this artificial separation, roles and powers are difficult 

to define and delineate because of this inherent ownership interest with brings with it 

ownership rights. The European Directives and the national primary law attempt to do 

this, but as demonstrated below, the secondary or informal law, (in a constant state of 

change) despite being supervised by a Regulator, places limitations on this artificial 

separation of roles. This is the issue discussed below in the form of the obligations of 

the parties set out in the legislation and in their licences and the management of 

relationships between the incumbent and the Transmission System Operator set out in 

the Infrastructure Agreement.

The relevant primary legislation is the Electricity Regulation Act 1999 (divided into 

seven sections), in conjunction with the European Communities (Internal Market in 

Electricity) Regulations 2000. These legislative instruments set out the basic structure 

of the liberalisation process of the electricity industry in Ireland in accordance with 

Directive 96/92/EC. The remainder of the legislation (until 2005 when the European 

Communities (Internal Market in Electricity) Regulations 2005 came into force, thus 

implementing Directive 2003/54/EC) addresses specific aspects of the industry on an 

individual basis, for instance, public service obligations.
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4.1. Unbundling through Licensing and Authorisations^^'*- defining the roles of 

statutory bodies.

Section 14 (1) o f the 1999 Act provides the Com m ission with the power to grant or 

refuse any licences to generate electricity, supply electricity to eligible custom ers, to 

supply renewable, sustainable or alternative forms o f energy purchased to final 

custom ers (which in aggregate does not exceed the amount of electricity which is 

available to the supplier ), and / or to supply electricity using com bined heat and 

power to a single premises. Should the Com m ission refuse to grant a licence, it must 

notify the Com m ission of the European Com m unities o f the reasons for the refusal 

and the person may appeal the refusal in accordance with Section 29 of the Act.

Under Section 14 (12), the Com m ission is also responsible for granting a licence to 

the ESB Board, who shall be obliged to supply electricity to the holder o f a licence in 

accordance with the trading arrangements provided for in regulations to be made by 

the Com m ission under Section 9 ( 1 )  (d).^^^ In fact, the Electricity Supply Board has 

been granted several licences. Firstly, it has been granted a licence as Transm ission 

System Owner, and also as Distribution System Operator. Secondly, as a sub-function 

o f the D istribution System Operator licence, it is also the M eter Registration System 

Operator.̂ ^̂

Similarly w'ith the EirGrid Transm ission System Operator Licence, apart from acting 

as Transm ission System Operator, it also holds responsibility as the Settlement 

System A dm inistrator and as the M arket Operator.^^* The conditions o f the licences 

essentially repeat what has been set down in the legislation in the form  of the 

Electricity Regulation Act 1999 and Statutory Instrument 445 of 2000. However, one

This issue is addressed in detail, because there are issues, which may appear contrary tc 
expectations in respect of how they are applied.

Thus a supplier who purports to be a Green Supplier is restricted in purchasing brown or 
electricity produced from conventional sources and selling it to final customers as greer 
electricity. Note the Commission also has the power to revoke a licence if the supplier doe< 
not comply with the terms and conditions of the licence under Section 14 (6).

This refers to the trading arrangements i.e. the Trading and Settlement Code.
Condition 8 of the Distribution System Operator Licence granted in June 2001. Ref. 

cer0177. Similarly to independent Suppliers and Generators the Electricity Supply Board alsc 
holds a Supply licence and a Generator licence.

EirGrid Transmission System Operator Licence Condition 5 granted on 29"’ June 200f 
CER/06/123.
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of the important functions of the Transm ission System Operator is to be responsible 

for Security of Supply under conditions 3 and 7 of the licence. Thus in the context of 

security of supply, the im port and export o f electricity through interconnectors, 

(thereby enlarging the electricity market and increasing competitiveness) is a 

Transm ission System Operator function.

The Transm ission System O perator’s main function is “to operate and ensure the 

m aintenance o f and if  necessary develop a safe secure, reliable, economical and 

efficient electricity transmission system and to explore and develop opportunities for 

interconnection of its system with other systems” . T h e  Transm ission System Owner 

must facilitate the discharge by the Transm ission System Operator o f its functions and 

provide such co-operation as may be required by the Transm ission System Operator 

in carrying out is functions under the Act, the Regulations or the Transm ission System 

O perator’s licence.^^° The Transm ission System Owner is also perm itted to make 

additional use o f the Transm ission System Assets and to dispose of them, provided it 

has the agreement o f the Com m ission for Energy Regulation.^^' Indeed Regulations 4 

-  7 of the Regulations prohibit anyone other than the licensed Transm ission System 

Operator, the Transm ission System Ow'ner and the Distribution System Operator from 

carrying out these specific functions (as inserted by Regulation 32).

So with the Distribution System Operator and Transm ission System Owner i.e. ESB 

Networks, having such a substantial input into the Transm ission System, the 

Transm ission System Operator m ust manage to carry out its functions with many 

additional complexities. M anagem ent of these functions is through an agreement 

between the parties: the Infrastructure Agreement, previously referred to above. The 

m ost up to date definition o f Infrastructure Agreem ent is defined in the Transm ission 

System O perator’s licence - “the agreement between the Board in its capacity as 

Transm ission System Ow ner and the Licensee, entered into on 16*'’ M arch 2006 

pursuant to Regulation 18 (Infrastructure Agreement) of S.I. 445 o f 2000 as from time 

to time revised, amended, supplem ented or replaced with the approval or at the 

instance of the Com m ission” . I argue, this definition does not reveal a lot about the

Condition 3(1) Transmission System Operator’s licence 2006.
Conditions 9 (2) Transmission System Owner’s licence.
Condition 6 Transmission System Owner’s licence.
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practical interaction and co-operation required between the parties, but it is substantial 

as discussed further below. W hat is certain is that this is a very complex and therefore 

tim e consum ing m ethodology to the operation, management and maintenance o f the 

Transm ission System, particularly, if  there is a dispute between the parties. This 

com plex process is not aided by the opaqueness and changing form of the parties. The 

G overnm ent’s W hite Paper “Delivering a Sustainable Energy Future for Ireland -  The 

Energy Policy Framework 2007-2020” foresees ownership of the transmission 

system  assets being transferred to the Transm ission System Operator. Thus inevitably 

there will be more regulatory changes whenever and if this might occur.

Any licence shall be subject to monitoring, m odification‘^̂  or revocation by the 

Commission.^®^ The Com m ission also has the power to refuse to grant a licence. The 

applicant may appeal the refusal in accordance with Section 29.

Section 29 o f the Act provides for the M inister to establish an Appeal Panel in the 

event of an application for a licence or an authorisation being refused by the 

Com m ission or to a person who is a holder of a licence or an authorisation and who 

wishes to appeal against a decision m odifying a licence or an authorisation o f the 

Com m ission. The Appeal Panel in consultation with the Competition Authority as to 

the com position of the Panel, shall be established within one month to consider an 

appeal.

However, this legislative provision did not assist in what might be described as 

regulatory uncertainty, pertaining to the roles and powers of the Transm ission System 

Operator and ESB. In a dispute between the Transm ission System Operator and the 

Com m ission for Energy Regulation which contributed to the long delay in the 

progress o f the liberalisation process, an Appeals Panel could not be set up, because 

the Appeals Panel only has a narrow function i.e. reviewing licences to generate 

electricity and authorisations to construct a generating station; not disputes between

This may occur upon request of the licence holder or as the Commission sees fit without 
the licence holders consent according to Section 19 of the Act.

Section 14 (6) (b) and 14 (11) Electricity Regulation Act 1999.
Section 29 (3). The Panel shall have all the powers and duties of the Commission that are 

necessary and be independent in the performance of its functions. An appeal shall be 
determined within six months and the Minister may by order amend or revoke an order made 
under Section 14 or subsection 14(7).
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the Transm ission System Operator and the Regulator. Thus the disputed matter was 

taken to the High Court in 2001 because the Com m ission had issued a D irection to 

reach agreement on the Infrastructure Agreement complying with industry 

requirements dated 20*'’ Novem ber 2001.“̂  ̂ This docum ent set out some general 

principles in relation to the rights, obligations and powers of each of the parties 

concerning the drafting of the Infrastructure Agreement i.e. between the Transm ission 

System Operator and the Electricity Supply Board. The Transm ission System 

Operator was not agreeable to some of the terms, because it did not have unfettered 

rights to carry out its statutory obligations. Thus the Com m ission for Energy 

Regulation issued High Court Proceedings against the Transm ission System Operator, 

for failure to comply with a Direction. Alm ost one year later in October 2002,^^® 

agreement was reached in relation to the draft terms o f the Infrastructure Agreement.

To demonstrate the complexity of this relationship, some of the following was agreed 

to become part of the Infrastructure Agreement^^^:-

1. “EirGrid recognises that ESB shall be responsible for all detailed design and 

procurement subject to the direction o f 20'^ Novem ber 2001 and the terms of 

this docum ent...”

2. Eirgrid will be free to review and assess any aspect o f detailed design and 

procurement and in the absence of agreement, refer any dispute to an expert.

3. All choice of third parties such as sub-contractors, service providers, providers 

of goods etc are similarly subject to review and assessm ent by EirGrid.

4. All goods being procured by ESB are sim ilarly subject to review and 

assessment by EirGrid.

Commission Direction to reach agreement on Infrastructure Agreement complying with 
industry requirements of 20'*' November 2001, CER/01/159 also CER/02177.pdf

CER/02171 .pdf letter to Professor Eddie O’Kelly, chairman of EirGrid Board, from Denis 
Cagney Commission for Energy Regulation, dated 15‘'' October 2002.

CER702170.pdf. Untitled. Terms agreed following High Court proceedings between the 
Commission for Energy Regulation and EirGrid.
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5. E irG rid’s client engineer shall have unrestricted rights o f inspection with 

respect tc all projects.

Thus although the Transm ission System Operator is obliged to ensure the safe, secure 

and reliable operation and developm ent o f the Transm ission System, it only had 

reviewing rights according to the Com m ission’s Direction. I argue the m atter might 

have been resolved quicker and at less cost by an Appeal Panel, but this example 

demonstrates regulatory uncertainty in practice and the consequences thereof. The 

terms and conditions of the Infrastructure Agreement are discussed in detail below but 

although the case com m enced in 2001, Infrastructure Agreement was not signed until 

2006.

As an aside, the C om m ission’s submission in relation to the G overnm ent’s Better 

Regulation consultation docum ent‘d* states, “the M inister for Com m unications, 

Marine and Natural Resources has made a Statutory Instrument (S.I. No 524 o f 2006) 

effectively ending the rights of a party to dispute with either electricity system 

operator -  transm ission or distribution -  whose dispute has been the subject of a 

refenal and determ ination by the Com m ission for Energy Regulation, to request the 

M inister to establish an Appeals Panel to review that determination” . T h e  

Com m ission takes the view that essentially an Appeals Panel is relation to its 

decisions is not appropriate. It argues that “individual parties - CER included - will 

inevitably be influenced or even biased by their vested interest in the outcom e” ." 

Further, that ...the more complex the underlying issue the more likely the panel will 

dabble in it or sim ply substitute one expert’s view for another, that their decision

268

<http://www.betterregulation.ie/attached files/Appeals/Commission%20for%20Energy%20R 
egulation.doc.>
Consultation Paper on Regulatory Appeals please refer to the document entitled Regulatory 
Appeals_ 2.pdf on the betterregulation website.

This is I argue very restrictive on both customers and the network operators, particularly as 
has happened in the past, in disputes where both network operators and a customer are 
concerned. In one case, for example, the case related to whether a particular aspect of a 
customer’s connection was part of the transmission system or part of the distribution system. 
This was important for the customer in relation to costs and important to the network 
operators in relation to operadon of the asset.

According to Section 29 of the 1999 Act the Panel is required to be independent, thus no 
parties with vested interests should be on the panel.
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making can be slow^^’ and lastly their precise brief can be unclear or dependent on the 

views of the individual m em bers” . It further argues that “Appeals Panels should not 

be available to parties who are dissatisfied with a regulator’s determination o f a 

network access dispute” . . . ’’the regulator’s determination will itself, after all, be the 

outcome of an appeal by the custom er who has sought but failed to secure a particular 

outcome from  the operator. To provide for a further recourse to an Appeal Panel 

would am ount to an appeal against an appeal regim e” .̂ ^̂  M oreover, “this would be 

disproportionate, would give rise to delays and possible misuse of the appeals process. 

The CER has determ ined many network disputes in recent years and no party has 

sought the establishm ent o f an Appeal Panel” . I n d e e d  “Appeals Panels should not 

have a role in regard to a regulator’s decision on appeals by custom ers o f suppliers of 

electricity or gas” . There should be no role for Appeals Panels on those decisions by 

regulators which am ount effectively to im portant instruments o f sectoral policy 

significance, which affects the wider economy. M any o f the m ost im portant CER 

decisions fall into this category. Exam ples would include annual decisions on ESB 

tariffs^^*^, Bord Gais Eireann tariffs, wholesale market design issues, network 

treatment o f renewable and conventional generation etc. “They are always the subject
^75of detailed prior consultation with industry and consum er interests” . ' Finally, it 

states, “this would frustrate the sound discharge of public policy and would

No doubt some of the Commission’s decisions could also be considered slow, the 
legislation provides for a maximum of 6 months for a decision.

This argument does not stand up. The network operators are not as such decision making 
bodies, their function is to administer and facilitate the applications for connections to the 
networks and to operate them safely and securely etc.

An analysis of CER decisions on disputes between the Transmission System Operator and 
customers wishing to connect or make changes to their connection to the transmission system 
demonstrates that the Commission has overwhelmingly ruled in favour of the customer 
referring the dispute to the Commission. Moreover, since Commission decisions can take a 
substantial amount of time to be issued, the likelihood is that customers would if the 
Commission had ruled against them, simply not have the patience or finance to await the 
outcome of an Appeal decision and might therefore try to work around the decision. In cases 
where the Commission has decided that another customer should be connected prior to them 
despite the fact that they were first in the connection queue is most unsatisfactory to new 
market participants.

Certainly the Commission’s setting of tariffs has significantly increased prices for final 
customers and appears anti-competitive. The Electricity Supply Board has publicly expressed 
the view that it would like to provide customers with cheaper electricity, but cannot do so 
because of regulated tariffs.

This is really only true if one continually keeps up with the Commission’s website, 
because consultations are not published in any other media by the Commission.
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underm ine the position of the regulatory body” . ’̂  ̂ Bearing all this in mind, it is 

evident the Regulator has taken a strong defensive stance to ensure its decisions are 

not challengeable. It is thus difficult to see how an applicant or a licence holder might 

appeal a Com m ission decision in light of the above discussion concerning S.I. No 524 

o f 2006 and the Com m ission’s view on appeals."’  ̂ I contend, the Com m ission view is 

analogous to arguing that there should be no Appellate courts, if decisions made by 

the Com m ission should not be subject to appeals.

4.2 Unbundling by defining the functions of the Transmission System Operator

Regulations 8 -  12 o f the 2000 Regulations are the primary legislative instrument that 

specifically set out the functions of the Transmission System Operator and also 

therefore delineates and thus unbundles the activities between the Transm ission 

System Operator EirGrid, and the incumbent Electricity Supply Board.

Under Regulation 8 (1) the Transmission System Operator has the following 

exclusive functions:-

a) To operate and ensure the maintenance of and, if necessary develop a safe, 

secure, reliable, economical and efficient electricity transm ission system and to 

explore and develop opportunities for interconnection of its system with other 

systems, in all cases with a view to ensuring that all reasonable demands for 

electricity are met and having due regard for the environment;

cit
<http://www.betterregulation.ie/attached files/Appeals/Commission%20for%20Energv%20R 
egulation.doo

These Regulations are intended to provide clarity and consistency as to those decisions of 
the Commission for Energy Regulation that may be appealed to an Appeals Panel, however, 
they do not bring about major changes. An Appeal Panel shall hear and determine an appeal 
against a refusal to grant a licence or an authorisation, a modification, or a refusal to modify a 
licence or an authorisation. “Any decision whether described as a decision, selection or 
determination or otherwise made by the Commission” - is the significant additional wording 
inserted into the Electricity Regulation Act 1999 by the Regulations.
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b) To ensure the availability of all ancillary services which are necessary for
978the transm ission system operator to carry out its duty outlined in paragraph (a);

c) To take into account the need to operate a co-ordinated distribution system 

and transm ission system;

d) To operate a system o f dispatch and use o f interconnectors on objective, 

non-discrim inatory, econom ical and technical criteria without prejudice to the supply 

o f electricity on the basis of existing contractual obligations;^^^

e) To develop, adhere to, m aintain and review, modify and publish 

procedures for the use o f interconnectors with other systems;

0  To provide to the operator of any other system with which its system is 

interconnected sufficient information to ensure the secure and efficient operation, co

ordinated developm ent and inter-operability o f the interconnected system;

278 Ancillary Services are essentially a num ber of electricity non-usage schemes 
developed by the Transm ission System Operator to manage the safe operation of the 
transm ission system. They are generally aimed at industrial custom ers, who are in a 
position to be flexible enough to be able to have their supply o f electricity reduced 
specifically during peak hours, but also in case o f emergency. The customers enter 
into a contract with the Transm ission System Operator and receive payment for their 
services. TTie provision o f Ancillary Services will not be discussed in detail in this 
thesis, since although there m ight be competitive distortions or irregularities between 
already connected custom ers to be able to provide these services, it does not 
essentially affect the liberalisation process o f the industry to the extent that it is a 
barrier to entry or causes regulatory uncertainty or results in significant competitive 
disadvantages. Rather it is a dispatch / operational, cost and generation efficiency 
measure.

Undoubtedly market participants can potentially be disadvantaged, if the Transmission 
System Operator calls on the incumbent’s electricity generating plants rather than the new 
market participants, however, it is not a barrier to entry or a cause for regulatory uncertainty 
in the liberalisation process and thus is not further discussed in this thesis. But it raises the 
issue of affording new entrants the opportunity to compete. At this point in time it is only a
theoretical question, because virtually all the electricity generated in Ireland is consumed.
280 To effect this requirement, the Transmission System Operator published a procedure 
entitled “EirGrid Invitation to bid South North Interconnector Export Capacity” on 2T' 
February 2007, Eirgrid Invitation to bid South-North Interconnector Export Capacity 
published as a Commission for Energy Regulation document reference CER07027.pdf which 
is essentially a procedure to auction off electricity capacity. According to the document 
EirGrid will conduct an initial auction and where appropriate subsequent capacity allocation 
procedures for any capacity not taken up under the initial auction.
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g) To com ply with any other regulation or directions applicable to it made by

the Com m ission under these Regulations or under the Act of 1999;

h) To charge for connection to and use of the transmission system in

accordance with Section 35 of the Act o f 1999 and these Regulations;

i) To offer terms and enter into agreements where appropriate for connection

to and use of the transmission system with all those using and seeking to use the

transm ission system.

These functions and the policies and procedures developed on foot o f these functions 

including how the policies interact with each other are discussed in further detail 

below. Hence under each function as previously referred to in the introduction, there 

is a discourse to the policies in order to gain a better understanding o f their 

im plem entation.

W ith respect to a) above, one o f the functions of the Transm ission System Operator is 

to be responsible for ensuring the “m aintenance” of the transmission system. This 

does not mean that the Transm ission System Operator physically carries out the 

maintenance o f the Transm ission System, but has the management responsibility o f 

ensuring that it is maintained. In fact, the physical maintenance as is all other work on 

the transm ission system, is carried out by ESB Networks. Thus a high level of co

operation is required between the parties, since different rights o f ownership on the 

one hand and the rights o f m aintenance and developm ent on the other hand need to be 

balanced. This is an im portant issue for new market participants, because if the 

transm ission system is not m aintained and developed as is necessary for independent 

generators to be able to connect to the transmission system, this is a physical barrier to 

entry. A weak or underdeveloped system does not have the capacity to connect other 

generators safely. Hence, as referred to above, following the out of Court agreement, 

the Infrastructure Agreement was put in place in order to manage this unbundled 

relationship and set the boundaries in relation to roles and powers. The Infrastructure 

Agreement is discussed in further detail below.
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4.3 Limitations of Unbundling in accordance with the Infrastructure Agreement

The statutory primary law in relation to the Infrastructure Agreement is found in 

Regulation 18 of the 2001 Regulations. The Agreement sets out the relationship and 

the roles of the Transmission System Operator and the Transmission System Owner. 

It is thus a further aspect of unbundling. It has been approved by the Commission for 

Energy Regulation, but there are, I argue some provisions in the Agreement that 

provide the Transmission System Owner i.e. the Electricity Supply Board with 

considerably stronger rights than what has been set out in Regulation 18. It is not the 

intention here to detail the whole agreement, but to demonstrate the regulatory 

uncertainty existing for the parties to the agreement. This uncertainty eventually feeds 

into potential barriers to entry for new entrants and thus competition. For instance, in 

respect of the Transmission System Operator carrying responsibility for the 

Transmission Development Plan under the Statutory Instrument, the wording 

contained in the Infrastructure Agreement appears to place limitations on the 

Transmission System Operator in the implementation of the plan -  “TSO will be free 

to review and assess any aspect of detailed design and procurement and in the absence

of agreement refer any dispute to an expert in accordance with the terms of Clause
28125” . Thus it is the Transmission System Asset Owner who is controlling the 

detailed design and procurement (and hence costs) of the development of the 

Transmission System and not the Transmission System Operator (TSO), because the 

TSO does not even have approval rights.

Another example in the Infrastructure Agreement is that “the Board (i.e. the 

Transmission System Asset Owner (ESB Board, now ESB Networks) shall prepare 

and make available to the Transmission System Operator on request cost projections 

and indicative lead times (“Standard Development Costs”) for network planning and 

modelling purposes for standard configurations for typical system enhancements in 

sufficient detail to enable the Transmission System Operator to use the information 

for the purposes of planning and modelling the development of the Transmission 

System and carrying out feasibility studies” . Therefore, the Transmission System 

Owner not the Transmission System Operator is controlling the timing of construction

Clause 7 of the Infrastructure Agreement, March 2006.
Ibid.
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and maintenance works. The Transm ission System Operator must request information 

on the developm ent o f the network it manages and operates and the information 

appears to have a lim itation, because the information to be provided is to enable it to 

develop a network plan and for m odelling purposes. Obligations such as managing 

security of supply are difficult in these circumstances I contend, because the TSO 

does not have any real authority or powers. Com pare for example, construction 

contracts in other industries, where the m anager or operator controls the development 

order and speed at which construction progresses using, for instance, penalty clauses 

for late completion o f works.

Another exam ple concerns the rapid step in rights afforded to the Transm ission 

System Operator under Regulation 18. However, the Infrastructure A greem ent’s 

version o f rapid step in rights is as follows:-

“Procedure for obtaining Step-in Direction

If the TSO considers that the Board is in delay or default of its construction or 

m aintenance obligations under this Agreement, the TSO may give notice to the Board, 

with a copy to the Com m ission, stating its concerns, indicating that in its opinion 

there is such a delay or default and providing all information as may be required to 

substantiate the claim.

The Board must respond to the notice within 14 days after it is given. This response 

shall be addressed to both the TSO and the Com m ission and should: 

if the Board accepts that there is a delay or default, explain in detail the steps the 

Board proposes to take in order to reduce, m inim ise or alleviate the delay or default; 

or,

if  the Board does not accept that there is a delay or default, explain in detail its 

reasons (together with supporting evidence).
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The Com m ission is the sole determinant^*^ as to whether there is a delay or default by 

the Board, which it shall determine once it has considered the T SO ’s notification and 

the Board’s response. The Com m ission is also the sole determ inant of the appropriate 

response to the notices and the Parties shall abide by its determination in that regard, 

including any conditions o f that determination, whether that is to:

- require im plem entation o f the proposals put forward by the Board

- instruct that additional or alternative steps be taken by the Board to reduce, 

m inim ise or alleviate any delay or default;

- give a direction to the TSO to step in (“Step-in Direction”);

- accept the Board’s response and determine that the Board is not in delay or default.

If exceptional circum stances exist such that the standard step-in procedure set out 

above is inappropriate the TSO may, in its notice request the Com m ission to make its 

determination as a m atter o f urgency and without first having a response from the 

Board.

Note there is no provision to state how long the Commission may take to make its 
determination. At a minimum I suggest it would take six weeks. Thus the project has been 
delayed by eight weeks already, if the work has been stopped.

If the Transmission System Operator takes the view that it must “step in” then surely this 
itself is sufficient to show that the circumstances are exceptional. It would not be standard for 
the TSO to wish to “step in”, because essentially it means taking over the work and engaging 
a different company to take over the work. The procedure in the agreement is both time 
consuming and a deterrent to stepping in.
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If the Com m ission gives a Step-in Direction, then the TSO shall give notice^*^ (“Step- 

in N otice”) to the Board o f the time from which it intends to step-in. The TSO shall, 

subject to the term s of the Step-in Direction, be entitled to elect to perform the step-in 

activities: -

itself;‘^̂

by engaging an Approved Contractor;‘^̂  or

stepping into the existing contractual arrangements that the Board has with an 
Approved Contractor.

The Board shall do all things reasonably necessary to co-operate with the TSO to 

enable the TSO fully and effectively to comply with the Step-in Direction.

The TSO shall undertake step-in activities in accordance with Prudent Utility 

Practice.^**

The TSO shall use only Approved Contractors for construction works, maintenance 

works and procurem ent o f materials.

If requested by the TSO, the Board shall execute Notices of Appointment of an Agent 

in favour o f the TSO as necessary to give effect to the Step-in Direction. W here the 

TSO steps-in to contractual arrangements with an Approved Contractor in this m anner 

it shall, for the Step-in Period, assume jo in t and several liability with the Board to 

such Approved Contractor, benefit from the rights under the TSO Relevant Contract 

and, to the exclusion o f the Board, be entitled to deal with such Approved Contractor

Note there is no time period in relation to this notice and thus several weeks could pass 
before the TSO can step in.

This option is in practice not feasible since the Transmission System Operator does not 
have either the number of staff to complete the work or employees with the type of skills 
required to carry out this work. It is a company with just over 200 employees who are 
essentially office employees. The incumbent on the other hand has a staff number of well 
over 6000 employees.

The Approved Contractor may not be available to carry out the work, thus there could be a 
further waiting period. Moreover, the concept of “an approved contractor” is unclear and 
again, this places limitations on who can step in and complete the work.

With respect to Prudent Utility Practice who determines this and what form does Prudent 
Utility Practice take because the concept of this is as vague as that of an efficient 
Transmission System Operator since there are too many variables to consider. What is 
prudent in one jurisdiction may not be so in another.
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in respect of the Approved Contractor’s performance of the TSO Relevant Contract as 

if it were the counter party to the contract in place of the Board.

The materials and other items constructed or maintained by the TSO during the Step- 

in Period remain, or will be, the property of the Board in respect of which the Board 

will be required, after the end of the Step-in Period, to discharge its Transmission 

System Obligations. In exercising rights under existing TSO Relevant Contracts or 

entering into any new TSO Relevant Contracts for the purposes of exercising its step- 

in rights, the TSO shall have regard to the longer term position of the Board by 

ensuring, for example, that:

ownership of the materials and other items is clear;

the Board has the benefit of express and implied warranties and obligations to repair 

defective materials or workmanship and similar obligations of the Approved 

Contractor. The Board shall co-operate with the TSO to enable it to come to a 

suitable arrangement by, for example, executing agreements as requested by the TSO 

in order to enable it to take over these obligations at the end of the Step-in Period.

Step-in does not relieve either Party from its general obligations under this Agreement 

(other than, in the case of the Board, the obligations the subject of step-in).

The TSO shall give reasonable notice (“Step-out Notice”) of the date from which it 

will cease to exercise step-in rights.

Thus this appears to be quite a time consuming cumbersome process requiring the 

Commission to decide whether or not the Transmission System Operator can step in 

or not and thus entails the micro-management of the Transmission System Operator’s 

functions. From a practical perspective, considering the periods of time between the 

Transmission System Operator giving notice, ESB’s response, the Commission for 

Energy Regulation’s decision and that only once such a decision is made will the 

Transmission System Operator be able to begin sourcing other approved contractors 

to carry out the work and agree terms for construction, factoring in the possibility that 

a period of time may elapse before the new contractors can commence work, a

Ibid Clause 21.
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lengthy period of time will elapse. Consideration must therefore be given to whether it 

is preferable not to step in, rendering step in rights in effect useless. A reasonable 

estimate is that this would put projects on hold for perhaps up to one year. Such a 

delay could prove very costly to new Market Participants with the possibility of their 

projects being abandoned. What is certain is that any costs will always be recouped 

from the consumers in the end. Indeed, there appears to be no express provision in the 

procedure relating to costs being borne by the Board as required under Regulation 18 

(6). This procedure is neither rapid nor from the Transmission System Operator’s 

perspective effective I argue.

In addition, other examples of the obligations of the Transmission System being 

constrained by its limited powers include the variety of committees between both 

parties that must be set up. In some of these committees the Transmission System 

Operator is a minority number, thus simply giving the Transmission System Operator 

an opportunity to offer an opinion and outline tasks but leaving the decisions, detail, 

timing, and costs to the Board. The Transmission System Operator must also comply 

with a protocol to gain access to the Transmission System e.g. for inspection (clause 

11). Further, it is for the Board to determine the resources available and the duration 

of maintenance tasks (clause 8). Thus the Agreement appears to be an extremely time 

consuming exercise with quite unreasonable restrictions being placed on the 

Transmission System Operator, thus in essence providing the Transmission System 

Owner virtually limitless controlling powers.

The exclusive functions the Transmission System Operator is supposed to have, in 

practice do not appear to be exclusive or for that matter independent under this 

regime. Instead of the Transmission System Owner being bound to comply with the 

directions of the Transmission System Operator, the reverse appears to be the case. In 

sum, the Infrastructure Agreement is inappropriate because it reduces substantially the 

statutory functions and independence of the Transmission System Operator and 

creates regulatory uncertainty. Unbundling to assign control is not present. The 

establishment of an mdependent Transmission System Operator (whether owner or 

not of the transmission system) who has powers to make swift unfettered decisions 

from the incumbent is undoubtedly a core element in liberalising the electricity 

industry, according to the European Commission’s model of liberalisation. This
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agreement has a significant anti-competitive impact because of the potential barriers 

to entry and regulatory uncertainty it creates in lack of control to the Transmission 

System Operator and uncertain imbalanced delineation of roles. Consider that it takes 

approximately 7.5 years for a 400/200kV transmission line to be constructed and 

approximately 5 years for a 400/200kV transmission station to be constructed and 

c o m m iss io n e d .M a n y  years can be lost for market participants wishing to connect 

to the system if the infrastructure is not in place.

The primary legislation in the form of the Regulations sets out the issue of the 

unbundled relationship and control between the incumbent and the Transmission 

System Operator differently to the Infrastructure Agreement and the subsequently 

developed policies and procedures. Regulation 9 specifically refers to the relationship 

in terms of not interfering to ensure the independence of the Transmission System 

Operator.^^' It provides “the Transmission System Owner shall neither direct nor give 

any instructions to the Transmission System Operator in relation to any of the 

functions conferred on the Transmission System Operator by these Regulations”. 

Regulation 9 (2) has similar strong wording, it provides “the Transmission System 

Owner shall comply with any requirements considered necessary by the Transmission 

System Operator to enable the latter to discharge its functions under these 

Regulations” . Regulation 9 (3) (a) is perhaps less certain in light of the above analysis 

of the infrastructure agreement, it provides “the Infrastructure agreement made under 

Regulation 18 shall be the basis of the relationship between the transmission system 

operator and the transmission system owner”. Regulation 9 (3) (b) is perhaps also less 

clear because it provides, “the Transmission System Owner shall not exercise its 

property rights in a manner which would interfere with the obligations on the 

Transmission System Operator to operate the Transmission System and to the extent 

that it is possible to do so, the infrastructure agreement shall set out the respective 

rights of the Transmission System Owner and the Transmission System Operator in 

that regard”. The operative word here I argue is “operate”, but the Transmission 

System Operator has many other important functions apart from operation of the 

Transmission System. Perhaps it could be interpreted to mean that in relation to 

development of the Transmission System the Transmission System Owner can asset

The lifespan o f a transmission line is approximately 40 years.
Regulation 9(1) .
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its property rigiits. Furthermore, there are different interpretations that can be given to 

the word operate because it can be operated on the basis of, for instance, with optimal 

efficiency or to ensure security of supply or to enable competition or simply to ensure 

it is functioning. Thus the provisions at least partially substantiate the argument in this 

thesis concerning the inappropriate implementation of primary law into secondary law 

policies and procedures because although the latter two provision appear to make it 

debatable how much control the Transmission System Owner has and how much 

control the Transmission System Operator is to be afforded, Regulation 9 ( 1 )  and 9 

(2) shift control to the Transmission System Operator.

The purpose of the Infrastructure Agreement is to enable the Transmission System
^92Operator to fully and effectively discharge its functions under the Regulations.' 

Analysis of the general requirements of the Infrastructure Agreement set out in 

Regulation 18 substantiates the argument that this complex relationship cannot be 

properly regulated because the provisions do not take into account the necessity and 

thus integration required to operate an electricity system, i.e. the generation and 

transmission of electricity is a technical system and attempts to separate it through 

regulated rules of conducting business are quite futile, as is ownership of the 

transmission assets and operation of the transmission assets. This is especially so 

because each party relies on the other and cannot in reality, as was demonstrated with 

the step in rights of the Infrastructure Agreement above, contract or form a 

relationship with another competing party, as is normally the case in business 

relationships. Particularly the case of Transmission Asset Owner and Transmission 

System Operator might be described as a perpetual contract or lease, that can never be 

repudiated or rescinded, except in this case the parties must work together to conduct 

their business, as partners. This is clear from the provisions of Regulation 18:-

• To ensure that the Transmission System Owner will facilitate the discharge by 

the Transmission System Operator of its functions and to ensure the 

performance of the Transmission System Owner’s own obligations in 

accordance with its own duties;^^^

Regulation 18(1) S.I. 445 of 2000 
Ibid Regulation 18 (2) (b) S.I. 445 of 2000
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• To provide for the Board as asset owner to maintain the transmission system 

and carry out construction work in accordance with the Transmission System 

Operator’s development plan using its own resources and outsourcing to 

contractors (the selection of outsourcing contactors shall be on a list agreed 

between the Board and the Transmission System Operator, Commission to 

decide on disputes);^^'*

• To provide for a system of payments which shall be subject to approval of the 

Commission to the Transmission System Owner by the Transmission System 

Operator;^^^

• The aggregate of payments to be made in any year to the Transmission System 

Owner by the Transmission System Operator shall be consistent with the 

revenues allowed to the Transmission System Owner (Transmission System 

Owner’s allowed revenue) in that year by the Commission;*^'’

• The Transmission Owner’s allowed revenue shall relate to the reasonable costs 

anticipated to be incurred by the Transmission System Owner in the

performance of its functions under the Infrastructure Agreement and the 

licence granted to it under Section 14 (1) of the 1999 Act, plus the 

Transmission System Owner’s transmission business costs, plus depreciation 

of the transmission system assets constituting the transmission system, plus a 

rate of return on existing assets and on agreed additions to the asset base, plus 

any over or under recovery of allowed revenue from a previous period and 

shall provide such incentives as the Commission considers appropriate so that 

costs are incurred efficiently;^^’

• The Infrastructure Agreement shall include a specification of which assets of 

the Transmission System Owner shall constitute the transmission system 

including the technical operating limits of such assets and how this

Ibid Regulation 18 (3) (a) and (b) S.I. 445 o f 2000.
Ibid Regulation 18 (4) (a) S.I. 445 o f  2000
Ibid Regulation 18 (4) (b) S.I. 445 o f  2000
Ibid Regulation 18 (4) (c) S.I. 445 o f 2000. This appears to be similar to a leasing 

agreement.
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specification may change over time, provisions for maintenance and 

development of the transmission system, provisions regarding construction, 

connection to and use of the transmission system by third parties, 

arrangements for the transfer of information between the Transmission System 

Owner and the Transmission System Operator in relation to the development 

plan, its implementation and costs thereof, provisions regarding rights and 

responsibilities for de-energisation and disconnection, the allocation of risk for 

insurance or other purposes between the two parties, provisions regarding the 

term, termination and renewal of the infrastructure agreement, and provisions 

regarding review of the infrastructure agreement.^^^

• Furthermore, in case of delay or default by the Transmission System Owner, 

the Transmission System Operator shall have rapid step-in rights to arrange 

for work to be undertaken by an approved contractor by direction of the 

Commission. The cost of such work to be undertaken shall be borne by the 

Transmission System Owner.

• In case of emergency where the safety or security of persons, apparatus or 

installations or system security is threatened, the Transmission System 

Operator may take whatever safeguarding or remedial measures it thinks fit to 

remedy the emergency, however, the Transmission System Owner is only 

granted such rights where the physical safety or security of persons is 

threatened.

Thus under each action, both parties are mentioned and must work together. Although 

Regulation 18 makes provision for some of the terms to be amended in the future, the 

parties to the Agreement are not changeable as Transmission Asset Owner and 

Transmission System Operator. Similarly, but not for the same duration or necessarily 

the same generator party company, generators, particularly conventional generators, 

be they the incumbent’s generators or an independent generator, once commissioned.

Ibid Regulation 18 (4) (d) S.I. 445 o f 2000
Ibid Regulation 18 (6) S.I. 445 o f 2000
Ibid Regulation 18 (7) (a) and (b) S.I. 445 o f 2000
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are in a long-term  relationship, because (at least in Ireland) the transm ission system 

functions on the generator being in operation.

4.4 Other Limitations to the role of the Transmission System Operator

Recalling that the purpose o f unbundling the Transm ission System Operator from the 

incum bent generator and supplier is to enable the Transm ission System Operator to 

m ake independent decisions and thus enable new M arket Participants to enter the 

industry, there are other policies apart from the Infrastructure Agreement, that place 

lim its on its independence and decision m aking powers. In the context of 

infrastructure construction, an additional lim itation for the Transm ission System 

Operator and M arket Participants is that the Com m ission for Energy Regulation in its 

2006 Transm ission Price Control Review Decision set a cap of €520 million for the
301current penod. Thus new connections and the infrastructure to enable these to 

connect to the Transm ission System are lim ited to this cap amount. The Grid Upgrade 

Developm ent Program me and the recently approved Transm ission Development
S03Plan 2007-2011‘ provide an overview of the Transm ission System and might 

provide some assistance to counter this lim itation for prospective generator companies 

wishing to connect to it. Briefly, the Transm ission Development Plan is the proposed 

plan for the developm ent o f the transmission system over the next five years. It 

supersedes the Transm ission Development Plan 2006-2010.^°'^ Accordingly, it is 

intended to provide inforaiation in relation to the long-term developm ent of the 

Transm ission System in accordance with Regulation 8(6) of Statutory Instrument 445 

of 2001.^°^ Thus, if M arket Participants choose to connect their generator plant within

Commission for Energy Regulation Transmission Price Control Review Decision 2006. 
Ref; cer05143.

CER Decision Paper CER/03/090 Funding of Grid Upgrade Development Programme for 
Renewables dated 7"' April 2003.

EirGrid Transmission Development Plan 2007-2011 available from the EirGrid website 
<www.eirgrid.com> but subject to copyright (TDP 2007-201ICER approved). The document 
was only approved and published on the EirGrid website on 29* Februai'y 2008.

Clearly the 2006 plan did not last the full five years since it was revised the following year.
Note according to EirGrid’s Transmission Development Plan introduction “the network is 

designed to comply with the Transmission Planning Criteria which set out the objective 
reliability standards of the Transmission System. ESB as Transmission System Owner is 
charged with constructing the assets for the transmission system. Thus the Transmission 
Development Plan provides the Transmission System Owner with an overview of

157



the Transm ission Developm ent Plan, there is better possibility of doing so. However, 

if they choose not to connect their generator plant within the lim itations of the 

Transm ission Developm ent Plan and the €520 m illion cap has been reached, it is 

difficult to ascertain if they can be accom modated in their desire to connect to the 

Transm ission System. However, a large sum of money has already been spent on the 

networks. Since liberalisation, the Electricity Supply Board’s ESB Networks has 

spent over €1.5 €bilhon on the com plete network i.e. the transmission and distribution 

s y s t e m . H o w e v e r ,  the Distribution Capital Expenditure by ESB Networks has far 

exceeded the Total Transm ission Capital Expenditure. The table below provides a 

summ ary of ESB Networks Capital Expenditure for the years 1999 to 2006.

1999

€m

2000

€m

2001

€m

2002

€m

2003

€m

2004

€m

2005

€m

2006

€m

Total Distribution Capital 

Expenditure Gross

265 264 309 432 550 611 653 564

Total Transm ission Capital 

Expenditure Gross

28 32 90 136 122 90 113 69

Clearly there is a huge difference in expenditure between the distribution system and 

the transm ission system. Perhaps it could be inferred that there is either a greater need 

or a greater interest in the distribution network but as stated previously above, the 

Com m ission for Energy Regulation in its 2006 Transm ission Price Control Review 

Decision set a cap of €520 m illion for the current period on expenditure for the 

transmission system and account must also taken of the fact that the distribution 

network is m uch larger in terms o f lines etc than the Transm ission System.

Another exam ple of the Transm ission System Operator being hindered in carrying out 

its functions independently, and what was rather peculiar certainly at that point in 

tim e when consum ption o f electricity was expected to rise by 20% during the duration 

of the Transm ission Developm ent Plan, was that according to the Plan, in Novem ber

transmission projects in progress and the level of development likely to emerge in the period 
to 2011”, page S-1 of the EirGrid Transmission Development Plan 2007-2011 document.

ESB_networks_summary_statistics_2006.pdf The procurement spend has been as follows: 
2001- €169million, 2002-€239million, 2003-C343 million, 2004-C371 million, 2005- 
€353million and 200&-€392rriillion.
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2006 the Electricity Supply Board and the Com m ission for Energy Regulation signed 

an agreemenf^^^ which com m itted ESB Power Generation to close or divest itself of 

1,300 M egawatts o f existing p l a n t . “In June 2007 the ESB produced a programme 

to im plem ent the agreement including the closure/divestm ent of Tarbert, Great Island 

and Poolbeg stations and the steam  unit in M arina Station” . T h e  argument in this 

thesis that the separation of roles is artificial and difficult is dem onstrated with the he 

Transm ission System  Operator’s view on this issue, “the network has been designed 

to accom modate these existing generators. These provide reactive power capability to 

the local network, which assists the system operator to maintain voltages within 

allowable limits and may in certain cases help reduce inter-area pow er flows by 

supplying the local demand. Divestm ent o f these generators, therefore would remove 

reactive support and local power infeed. It is likely that this would lead to the need for 

network reinforcem ent in at least one o f the locations if the plant is not kept in 

operation or replaced with generation which provides sim ilar active and reactive
310power capabilities in the same area in a m inimum  tim e after the closure” . The 

Transm ission System Operator also states “Network constraints may dictate that more 

expensive generator units are required to run in place o f units using a cheaper fuel. 

The Transm ission System Operator takes these constraint costs into consideration 

when identifying new network reinforcem ent to rem ove the network technical 

constraints. Future fuel cost differences may lead to new reinforcement projects in the 

Transm ission Developm ent Plan” .^ '' I argue, in accordance with the Transm ission 

System O perator’s concerns, this situation and decision by the Com m ission for 

Energy Regulation does not benefit the consum er because the consum er pays for 

network reinforcem ents, regardless of the Com m ission’s desire to reduce the 

generator capacity o f the incum bent to less than forty percent. The electricity 

generation is required on the system  and thus its absence could increase the price of 

electricity even further. Reducing market dom inance is at great cost and risk to

CER ESB Asset Strategy Agreement between the Commission for Energy Regulation and 
the Electricity Supply Board of November 2006.Dated 27 April 2007 divesting ESB of 
generator assets. Ref: cer07056.pdf

EirGrid Transmission Development Plan 2007-2011 Pages 3-11 Planned Generation 
Closures.

Ibid Page 3-11 Planned Generation Closures.
Ibid EirGrid Transmission Development Plan 2007-2011 Page 3-11 Planned Generation 

Closures.
Ibid EirGrid Transmission Development Plan 2007-2011 Page 3-11 Constraints on 

Existing Generation.
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everyone. I argue, operation o f the network and thus the views o f the Transm ission 

System  Operator m ust take priority over the issue of market dom inance in this 

situation. It is simply a further example o f attempting to create competition artificially 

at the cost to the consum er and without any competitive, consum er or technical 

benefit. The Transm ission System Operator is a body according to the unbundling 

provisions, which is independent and is tasked with managing and operating a safe, 

secure and reliable Transm ission System, not the Commission for Energy Regulation. 

This decision could benefit prospective generator applicants, since instead of 

constructing their own pow er stations they can purchase one, albeit an older and 

possibly inefficient one and thus this decision also does not meet the efficiency 

requirem ents set out in the European Directives.^

A further example in relation to lim itations of the obligations under Regulation 8 ( 1 )  

(a) concerns the Grid Upgrade Development Programme, because this again 

dem onstrates the integration of the unbundled bodies, or the lim itations of 

unbundling, but from a financial perspective. The Grid Upgrade Development 

Program m e concerned the question of whether the Grid Upgrade Development 

Program m e for renewables could be funded by ESB Networks and recovered through 

Transm ission Use o f System charging to c u s t o m e r s . ^ T h i s  is because the 

G overnm ent’s Green Paper on Sustainable Energy 1999 recognised that a key 

constraint to the developm ent o f renewable energy was the ability of the electricity 

system to accom modate it. The Renewable Energy Strategy Group set up to examine 

all aspects o f and obstacles to the further deployment o f renewable energy 

technologies, recom m ended in its report “Strategy for Intensifying W ind Energy 

D eploym ent” that National Development Plan funds be used to overcom e the capacity

Regulation 6 (a-g) sets out the requirements of the development plan. These are: to 
guarantee security of supply relating to a period of 5 calendar years, to be revised at least 
once each year and approved by the Commission. The plan shall take account of existing and 
planned generation, transmission, distribution and supply, the forecast statement prepared 
under Section 38 of the 1999 Act, interconnections with other systems and national and 
regional Government development objectives. Further, the plan shall indicate the manner in 
which the Transmission System Operator shall discharge its functions under Regulation 8(1) 
and engage in a public consultation process before submitting the plan for approval to the 
Commission. The Commission may direct the Transmission System Operator in respect of 
matters to be specified in the plan and review and revision by Transmission System Operator.

Consultation Paper Funding of Grid Upgrade Development Programme for Renewables 
dated 30"’ January 2003, Page 2. The legislative basis are Regulation 8 (6) S.I. No 445 of 
2000 and Section 9(4) of the Electricity Regulation Act 1999.
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constraints.^'"' Although a Steering Group for the Grid Upgrade Development 

Program me was established which identified and selected grid upgrades in certain 

areas through a feasibility study, because o f budgetary constraints, the funding for the 

Program me was not provided through the National Development Plan. Instead 

therefore, it was proposed that ESB networks, which in turn would be kept whole 

through the transmission use o f system charges, underwrite the scheme. The 

Com m ission for Energy Regulation in its decision paper o f 7 '’’ April 2003^'^ 

determined to support the funding o f the programme through Transm ission Use of 

System Charging to the level of €30 m i l l i o n . T h u s  even from a financial 

perspective and the powers to raise capital and manage the developm ent of 

program mes, the parties are not unbundled, further supporting the argum ent in this 

thesis that unbundling is not a necessary requirement to liberalise the industry and that 

the electricity system is a technically integrated system that cannot be separated into 

distinct parts as in m anufacturing or by using theoretical economic or business 

principles.

Under Regulation 8 (1) (a) the Transm ission System Operator is also tasked with the 

function of “exploring and developing opportunities for interconnection o f its system 

with other systems, in all cases with a view to ensuring that all reasonable demands 

for electricity are met and having due regard for the environm ent” . As an aside, I 

argue, this is a rather un-am bitious task since the element of “with a view to 

increasing com petition” could also have been included because this is the purpose of 

liberalisation o f the industry. If the Irish electricity industry was not liberalised it 

would not require an interconnector because the Electricity Supply Board would 

simply have built another generator at much lower cost than the East W est 

Interconnector. A lthough the arguments for an interconnector are also security of

Ibid Page 2.
Decision Paper Funding of Grid Upgrade Development Programme for Renewables, 

Commission for Energy Regulation. Ref; CER/03/090
Note initially this was to support 5 cluster schemes of wind farms around the country. 

Furthermore, the Programme would be co-funded by the European Union under the Economic 
and Social Operational Programme at a level of 70% in the Border Midlands West (BMW) 
regions and by 50% elsewhere. Each developer connecting to the transmission network under 
the programme would pay a proportion of the cost of the common connection equipment as 
well as 100% of the costs for connecting the development into the common connection 
equipment. The connecting party’s portion of common connection equipment costs are in 
proportion to the generator’s output rather than the common connection equipment costs 
being shared equally.
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supply, the main reason for an interconnector from an Irish perspective is the 

developm ent of wind energy, since excess wind energy could be exported to Northern 

Ireland and W ales in order to stabilise the transmission system frequency. “For a 

small and isolated electricity system such as Ireland, a high penetration of wind is 

econom ically sound only with increased interconnection to Great Britain, since wind 

generation would otherwise be curtailed” .^’’ But again this is not very efficient, 

because wind generated electricity is already being subsidised by the consumer in the 

form of the Alternative Energy Requirem ents and will again be the main beneficiary 

o f the interconnectors. However, returning to the main argument of unbundling with 

respect to the East W est interconnector once it has been constructed, ownership of the 

interconnector is to be transferred to the Transm ission System Operator, to ensure that
' i  1 C

it rem ains in public ownership. Specifically, the Energy (M iscellaneous Provisions) 

Act 2006 amended Section 2 o f the Electricity Regulation Act 1999 and thus an 

interconnector owned by a person other than the Board shall not be part of the 

Transm ission System, but shall be considered to be part of the Transmission System 

for the purposes of calculating and im posing charges for use of the Transmission 

System. Three options for the construction o f this interconnector were available (a) a 

competitive tender, (b) via an authorisation granted to a person without a prior 

competitive tender or (c) by requesting the Transm ission System Operator to provide 

for an interconnector in its developm ent plan. In the end the tendering option was 

chosen. The Electricity Supply Board is constructing the additional network 

reinforcements required to accom m odate the additional 500 m egawatts on the system. 

Thus even from the perspective o f international network lines, the incumbent has a 

substantial level o f control.

Section 34 A inserted after Section 34 o f the Electricity Regulation Act by Section 8 

(7) o f the Energy M iscellaneous Provision Act 2006 refers to the holder of a licence

317 Page 1, “Investment in electricity infrastructure in a small isolated market; the case of 
Ireland”. Authors: Sean Diffney, John FitzGerald, Sean Lyons, and Laura Malaguzzi Valeri. 
Oxford Review of Economic Policy, Volume 25, Number 3, 2009, pp.469-487

Please refer to the letter by the Department of Communications, Marine and Natural 
Resources to Tom Reeves, Chairman of the Commission for Energy Regulation dated 27* 
July 2006. Ref: 06194[!].pdf
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o I 0
under Section 14 (1) (i) (Electricity Regulation Act 1999) the “interconnector 

operator” . Access to the interconnector concerned shall be based upon published non- 

discrim inatory terms, subject to the approval o f and direction o f the Com m ission. 

Directions to the interconnector operator include (a) the matters to be specified in an 

agreement for use of the interconnector, (b) the terms and conditions upon which an 

offer for access to the interconnnector is made, (c) the basis upon which charges may 

be m ade for access to the interconnector, (d) the terms and conditions upon which 

applications for access are to be made and the period of time within which an offer or 

refusal to an application is to be made by the interconnector operator and (e) any other 

matters which the Com m ission considers necessary or expedient for the purpose of 

m aking an offer of access to the interconnector. Thus the Com m ission for Energy 

Regulation will make the final decisions concerning access to the interconnector, in 

effect, neutralising any ownership rights the Transm ission System Operator has.

From  a new market participant perspective, the interconnector will have the same 

impact on the transmission system as if a new 500 megawatt generating station was 

being built on the network i.e. it is using up already scarce capacity on the 

transm ission system and thus the Transm ission System Operator is competing for 

capacity on the transmission system with other new applicants. Hence, there has been 

some unease by other market participants^^° in relation to how they might be 

accom m odated should they wish to connect in the vicinity o f the W oodland (County 

M eath) Irish connection point, which was selected by the Transm ission System 

Operator and approved by the Com m ission for Energy Regulation. I argue it is 

debatable from a competition perspective if an interconnector prevents or discourages 

independent companies from constructing generators in Ireland, regardless o f whether 

it is in the W oodland area or not, because there would be little point in doing so, if the 

electricity generated does not have a market in Ireland. This is because with the large 

amount o f m egawatts of wind generation (in excess o f 1000 M W ) being connected to 

the Transm ission System, it is likely to be difficult to export it to the United 

Kingdom, due to wind generators wishing to use the interconnector. The Com m ission

Inserted by Section 8 (3) (c) whereby Section 14 (1) of the Electricity Regulation Act 
1999 is amended to read “by the insertion after paragraph (h) of the following paragraph (i) 
to transport electricity across and maintain an interconnector”

Connection of the East-West interconnector to the Irish transmission system - Responses to 
comments. CER/07/116 dated 9'*' August 2007.
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has issued a direction to the Transm ission System Operator pursuant to Section 34 of 

the Electricity Regulation Act 1999 to the effect that EirGrid should assum e for the 

purpose of preparing and issuing future connection offers, that a 500 M egawatt 

interconnector will be connected on to the system at the W oodland transm ission 

station no later than the end of 2 0 1 1."'^’ Thus should a connection application be 

m aterially affected i.e. interact with the assumed interconnector, the Transm ission 

System Operator is to consult with the Com m ission who reserves the right to issue a 

specific direction to deal with this contingency, if it is concluded that this is warranted 

by the wider public interest. I argue, this m ight resolve the short-term  issue o f a 

generator wishing to connect to the Transm ission System at this point, but does not 

resolve the longer-term  issue of whether the inteconnector is a deterrent to investment 

m generators m Ireland.

In its Consultation Paper entitled Authorisation to Construct an In te rco n n ec to r ' the 

Com m ission stated that there m ight be plans for Imera Power to develop two East
'^ 7 dW est Interconnectors on a merchant basis. The Com m ission has the power under 

Section 16 (1) of the Electricity Regulation Act 1999 as amended by Section 8 of the 

Energy (M iscellaneous Provision) Act 2006 to authorise the construction of an 

interconnector, and it seems likely that this will be granted. W hether Imera Power will 

proceed in the current economic clim ate is uncertain.

A further exam ple of an obhgation that limits unbundling of the Transm ission System 

Operator from the incumbent particularly in the case where the incum bent owns all 

the assets is to be found in Regulation 8 (1) (c) of the 2001 Regulations, because it

Letter from the Commission for Energy Regulation dated 16* July 2007 to the 
Transmission System Operator EirGrid. Ref: cer07096a[l].pdf Woodland was chosen by 
reference to 3 criteria: feasibility of construction within the agreed timeframe (end 2011), 
overall cost to the consumer including system reinforcements costs, and environmental 
impact. Direction issued by the Commission on 9* August 2007 in a letter to Mr Dermot 
Byrne CEO EirGrid. Commission reference 34301. Ref: cer07117.pdf

Whether consumers should be paying in the region of €600 million to €1 billion for an 
interconnector is debatable, considering that possibly one or two generators providing the 
same power could have been built in h'eland for this sum with possibly less transmission 
losses. Moreover, they might have been fully funded by private investors.

Authorisation to construct an Interconnector CER/07/094 June 2007 available at 
<www.cer.ie>

The Transmission System Operator’s East West Interconnector will be on a regulated 
basis.
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states that the Transm ission System Operator m ust take into account the need to 

operate a co-ordinated distribution and transm ission system. This requires close co

operation and the transfer of information between the Transm ission System Operator 

and the incumbent. This task would certainly be a lot m ore efficient in every way, if  

the Transm ission and Distribution System Operator had become a single entity as 

perm itted by D irective 2003/54/EC. The difficulties o f m anaging and operating two 

systems in the context o f an artificial Chinese wall add costs and duplication o f work 

for both operators, and delays and additional expenses for potential m arket 

participants and customers. However, even if the transm ission assets had been 

transferred, this issue would still arise because o f the division of the netw ork and thus 

the only transparent solution is to com bine and merge both the Transm ission and 

Distribution System Operators with the network assets. The issue o f inappropriate and 

inadequate unbundling pervades alm ost every aspect o f the European Com m ission’s 

model o f liberalisation and as argued in this thesis creates regulatory uncertainty with 

all its negative consequences.

5. Market Participant Access and Connections to the Network 

5.1 Market Participant Licences and Authorisations

Although Sections 33-38 of the 1999 Act, set out the provisions relating to access to 

the Transm ission and Distribution System, the first step to constructing a generator is 

to obtain an authorisation and a generator licence, both granted by the Com m ission 

for Energy Regulation. Thus apart from the authorisation and generator licence, the 

terms and conditions o f the Transm ission or Distribution System Operator, the M arket 

Operator, and the M eter Registration System Operator m ust be met and the necessary 

planning permissions and environm ental licences obtained. The generator com pany 

will also have to obtain a supply licence from the Com m ission for Energy Regulation 

if  it is to supply custom ers because section 16 requires a person to obtain an 

authorisation from the Com m ission in order to construct or reconstruct a generating 

station for the purpose o f supply to final c u s t o m e r s . T h i s  also applies to the

Statutory Instrument 309 of 1999 Criteria for determination of Authorisations sets out 9 
criteria. 1. That no activity carried out will adversely affect the safety and security of the 
electricity system, 2. that energy will be used efficiently in the course of any activities, 3. that
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Electricity Supply Board. The Com m ission has wide powers in relation in relation to 

specifying the generating capacity o f the proposed generating station. Similarly to 

licences, the authorisation is subject to m odification or revocation by the 

Com m ission. Refusals and modifications o f authorisations again may be appealed in 

accordance with Section 29, previously discussed above. The applicant would, under 

Section 32, be able to seek Judicial Review, provided the High Court is satisfied that 

there are substantial grounds for contending that the decision is invalid or ought to be 

quashed i.e. that the High Court decision involves a point o f law o f exceptional public 

importance and that it is desirable in the public interest that an appeal should be taken 

to the Supreme Court, but this would clearly be at a very high cost

Yet Section 18 o f the Act perhaps provides some lim itations to the C om m ission’s 

apparent unencumbered authority, because the Com m ission m ust only refuse on 

specific grounds or criteria specified by the M inister. These criteria include (a) the 

safety and security o f the electricity system, electric plant and dom estic lines, (b) the 

protection of the environm ent including the lim itation o f em issions to the atmosphere, 

water or land, (c) the siting of a generation station and associated land use, (d) the 

efficient use o f energy, (e) the nature o f the prim ary source o f energy to be used by a 

generating station, (f) the qualifications of an applicant, including the technical and 

financial qualifications of the applicant and (g) public service obligations provided for 

in an order under Section Hence the applicant by virtue of the criteria o f refusal 

is obliged to comply with a substantial num ber o f criteria in order to obtain an 

authorisation to construct a generating station and should the Com m ission decide so, 

it has a wide-ranging num ber of grounds for refusal.

the applicant complies with the grid or distribution codes and has the capability of doing so, 
4. that all applicable statutory consents necessary for the construcdon of the plant are applied 
for, 5. that the generating station is constructed within a period specified by the Commission, 
6. that the generating station will be capable of providing an appropriate level of ancillary 
services, 7. that the generating station will be capable of generating electricity for any 
minimum continuous period specified by the Commission using a primary fuel source of a 
nature other than that proposed to be used predominantly, 8. that the applicant is a fit and 
proper person and has the financial capacity and technical skills to carry out the acdvities and 
comply with the authorisation, 9. that the applicant is capable of complying with any order 
made by the Minister under Section 39 of the Electricity Regulation Act 1999.

Similar criteria are found in S.I. 309 of 1999. Additional criteria were inserted by 
Regulation 15 of Statutory Instrument 60 of 2005 European Communities (Internal Market in 
Electricity) Regulations 2005 amending Secdon 18 of the 1999 Act. These are the protecdon 
of public health and safety, the efficient producdon and use of energy and the use of public 
ground.
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M odifications o f licences or authorisations may be made at the request of the holder 

or where the Com m ission is of the opinion that they should be modified. The consent 

o f the holder is not required in the latter case, (including m odifications relating to 

Public Service Obligations as provided for under Section 39 and 40 of the Act) 

however, representations or objections with respect to the proposed m odification may 

be made. The Com m ission may also, where it is satisfied that sufficient grounds exist 

to warrant a public hearing, cause such a public hearing to be held.

The Com m ission also has the authority to direct a holder o f a licence, authorisation or 

the Electricity Supply Board, (including cases where the holder is contravening or 

likely to contravene a condition of the licence or authorisation) to discontinue or 

refrain from specified practices in circumstances where the Com m ission is of the 

opinion that im m ediate action is necessary to protect, public health or safety or the 

environm ent, or the continuity o f supplies of electricity or the interests of other 

holders o f licences or authorisations. This also includes the dissipation o f the assets of
'I 'J Q

the holder o f a licence or an authorisation."

Although the holder may make objections and representations, under Section 26 the 

Com m ission may apply in a summary m anner ex-parte or on notice to the High Court 

for an order requiring the holder of a licence or an authorisation, who in the opinion 

o f the Com m ission is contravening or who is likely to contravene a condition or 

requirem ent, to discontinue or to refrain from specified practices. Thus, it is not the 

incum bent or the netw ork operators who have sole powers to refuse connection access 

to the networks, although they also do in a lim ited form as discussed further below, it 

is in fact the Regulator. This substantiates the argument o f this thesis that it is not 

necessary to unbundle the incum bent to create com petition in the industry, because 

the grounds for refusal o f a licence or authorisation and thus connection access in fact 

lie with the Regulator. The Transm ission System Operator has similar formal grounds

Sections 19 and 20 Electricity Regulation Act 1999. However, the Commission has the 
power to assess the interest of any person who applies to be a party to the hearing and may 
admit or exclude them for stated reasons. Indeed the Commission has the power under 
Section 21 to administer oaths, issue notices, issue subpoenas, compel the attendance of 
witnesses and the production of books, accounts records etc to take and receive evidence.

Section 23 Electricity Regulation Act.
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for refusal for connection access, but if the criteria have been met to satisfy the 

Com m ission for Energy Regulation, then it is difficult for the network operator to 

argue that these conditions are not met.

5.2 Technical requirements for Connection Access

Section 33 requires the Electricity Supply Board to produce a Grid Code and a 

Distribution Code in relation to the Transm ission and Distribution Systems. Both 

codes set out the technical param eters for safe physical connection and operation of 

the plant that is, or is proposed to be, connected to the networks. Compliance with the 

Grid Code by applicants takes precedence over all other commercial type 

agreements^^° made with the Transm ission or Distribution System Operators i.e. 

although an applicant might have complied with all the terms and conditions of their
33  ]Connection Agreement , failure to abide by the Grid Code conditions could prevent 

the applicant’s plant from being connected to the network in the first instance, or from 

rem aining connected. This might take the form of de-energising the plant. The 

requirem ents of the Codes are not the only technical requirements a new market 

participant must comply with, because further specific detailed technical 

requirem ents, are set out in the Connection Agreement issued by the Transmission or 

Distribution Operator.

In theory it would be possible for the network operators to set out onerous technical 

requirem ents which might in effect lead to the improvement of the network systems 

and could in fact be more to the benefit of the network operators rather than what is 

strictly necessary to be connected to the network systems. For example, choosing a 

particular route for wires which might benefit other applicants who wish to be
332connected at the same point in the future when a shorter route is possible, or 

specifying requirem ents so that there is more scope for future developm ent / general 

strengthening of the infrastructure. However, as discussed further below' the network

Transmission System Operator Grid Code.
For example, the Connection Agreement.
The Connection Agreement sets out the commercial terms for connection to the network 

and the technical details of the plant, location etc intended to be connected to the network. 
However, this cost is usually shared between applicants in the form of a rebate.
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operator m ust apply the Least Cost Technically Available connection policy, which 

eliminates or reduces such a possibility.

333Section 33 also provides that the Com m ission may give directions to the Board ‘ in 

respect of matters to be specified in the grid and distribution codes and can also direct 

that the codes be reviewed and revised. Thus once again the Regulator has extensive 

decision-m aking powers, superseding any powers the incum bent or network operators 

have. Unbundling is thus an unnecessary requirem ent to developing com petition in 

the industry. In addition, there are also other checks or restrictions to overcom e the 

possibility o f excessive or onerous technical requirem ents. The Custom er make a 

com plaint to the Com m ission under Section 34 of the 1999 Act, and the establishm ent 

o f a Grid Code Review Panel ensures that the Grid Code is updated regularly enabling 

applicants to seek a derogation or m odification from specific conditions. In addition, 

policies such as the Connection Assets Costs policy^^'' and the Contestable / Non

contestab le  policy^^^ provide the applicant with information in relation to what can be 

built by the applicant and what is reserved to be built and taken into ownership by the 

Electricity Supply Board.

5.3 Contractual Connection Access and Use of System

Section 34 o f the 1999 Act obliges “the Board to offer to enter into an agreement 

for connection to or use of the transm ission or distribution system subject to terms and 

conditions specified in accordance with directions given to the Board by the 

Com m ission. The contractual connection conditions and use o f system conditions are 

thus under the control of the Regulator, substantiating the argum ent that unbundling is

This is in fact the Transmission System Operator in respect of the Grid Code and the 
Distribution System Operator in respect of the Distribution Code.

Connection Assets Costs: Guiding Principles published in 2000 by ESB National Grid 
under CER/ESB/2000/10 12'’’ April 2000. The main principle is that the Network Operator is 
obliged to use the Least Cost Technically Acceptable (LCTA) route and that rebates are 
payable to the applicant in certain circumstances.

ESB National Grid policy on Contestable and Non Contestable transmission connections 
entitled “Contestability and Assets” dated March 2002. Ref: contestability.pdf available from 
EirGrid.com

In the first instance the specific agreements and procedure referred to below were drafted 
by the Electricity Supply Board, however, once ESB National Grid was established as a 
separate business unit from ESB it took over and managed the agreements and procedure as 
applicable to it.
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not a requirem ent to com petition. Directions given by the Com m ission may provide 

for:-

(a) the matters to be specified in an agreement for connection to and use o f the 

transmission or distribution system;

(b) the matters to be specified in an agreement for use o f the transmission and 

distribution system;

(c) the terms and conditions upon which an offer for connection to the 

transmission or distribution system is made;

(d) the methods for determining the proportion of the costs to be borne by the 

person m aking the apphcation for connection to the transmission or 

distribution system and to be borne by the Board being costs which are 

directly or indirectly incurred in carrying out works under an agreement or 

making a connection or m odifying an existing connection;

(e) the terms and conditions upon which applications for an agreement are to be 

made and the period o f tim e within which an offer or refusal pursuant to an 

application is to be made by the Board.” '̂̂ ^

(f) any other matters which the Com m ission considers necessary or expedient for 

the purpose o f m aking an offer for connection to or use o f the transmission or 

distribution system.

In practice (a) was im plem ented as the Transm ission Connection Agreement or the 

Distribution Connection Agreement. Thus an applicant applying for connection to 

either the Transm ission or Distribution System is obliged to sign either one of the 

agreements. A lthough many o f the terms and conditions in the agreements are similar, 

the Transm ission Connection Agreem ent is far more complex than the Distribution 

Connection Agreement. Hence depending on which system a custom er wishes to 

connect to (this is dependent on the num ber of M egawatts to be exported by the 

Generator Customer) the conditions for connection differ, with connection to the 

Transm ission System being more arduous. This is probably justified, since if  the

Section 34 (2) Electricity Regulation Act 1999.
Connection Offer Process, Process for Connection to the Transmission System in Ireland 

dated 16'*’ June 2003, effective from July 2003. Ref: connection to tx new process.pdf 
available from EirGrid.com
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safety o f  the T ransm ission  System  is com prom ised , this w ill have m ore critical 

consequences than if  the D istribu tion  System  is c o m p r o m i s e d . T h e  T ransm ission  

C onnection  A greem ent, a lthough in the first instance drafted  by the incum bent, has 

been frequently  am ended to  take in to  consideration new  leg islation  and d irections and 

decisions by the C om m ission  for Energy R egulation. O ver tim e therefore the 

connection  conditions have changed  and thus new  m arket partic ipants have also 

incurred  the expense o f having  these new conditions legally  rev iew ed  post signing o f 

the agreem ent. T hus regula tory  uncertain ty  is constan tly  present as a consequence o f 

these condition  changes and additional costs.

W ith  respect to (b) above, this has been im plem ented  in the form  o f a T ransm ission  

U se o f  System  A greem ent. T he T ransm ission  U se o f  System  A greem ent sets ou t the 

ten n s  and conditions for suppliers but also in conjunction  Vv'ith the T ransm ission  

C onnection  A greem ent generators o f electricity. This now  includes the Public 

E lectric ity  Supplier i.e. ESB. B ecom ing a suppher o f  electricity  in Ireland is relatively  

easy in com parison to becom ing and independent generator. N o huge investm ent is 

required  on the part o f  the new  supplier since it is not necessary  to  construct anything. 

All that is required  is the grant o f  a licence and som e financial bonds to cover 

transm ission  use o f system  charges for use o f  the transm ission  system  and trading. 

T he Supplier as is the case w ith  a generator supp lier m ust also agree to the term s o f 

the T rading and S ettlem ent C ode. T his C ode sets ou t the term s o f  trading electricity . 

T he m ain risk  for a new  supp lier is the risk  o f  not purchasing  enough  electricity  or 

purchasing  too  m uch electricity  and then e ither having  to  purchase the shortfall from  

the M arket O perator at an unknow n cost or having  to sell excess electricity  to  the 

M arket O perato r at a possib le  loss. O f course there is also the task  o f  estab lish ing  a 

custom er base. O nly since 2009 have independent Suppliers en tered  the electricity  

m arket to supply dom estic consum ers in the R epublic o f  Ireland. H ow ever, in itia lly  at

™  However, the connection application process and the queuing system for capacity also 
differed. Eventually, the Regulator instructed both network operators to have a similar 
application process, since connection applications to the distribution system affected 
transmission system applications being processed.

Additional costs are also incurred post signing of the Connection Agreement, since 
regulatory /policy changes apply retrospectively and the market participant could be landed 
with additional administrative or technology costs or legal costs e.g. implementation of the 
Irish Single Electricity Market between the Republic of Ireland and Northern Ireland and 
hence not to be confused with the European Single Market.
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least this was not com petition in the normal sense, since it was based on undercutting 

the inflated regulated tariffs of the Electricity Supply Board, set by the Regulator. 

Independent supplier tariffs are not regulated and in 2010 the Regulator finally 

perm itted the Electricity Supply Board to set its own tariffs. Again this demonstrates 

that the Regulator controls all financial aspects in the electricity industry including, 

for instance, the allowed revenues of all divisions of the incum bent and the 

Transm ission and Distribution System Operators, connection charges, use o f system 

tariffs, all type o f bonds required from new market entrants. Public Service Obligation 

Levy, Levy to support its own work, the list goes on. However, in the first instance, 

m ost o f these charges and bonds are initially calculated by the incum bent and 

presented to the Regulator for approval. Subsection (d) relating to the costs of the 

connection are initially determ ined by the consultants (ESB International) who design 

or approve the connection m ethodology. This includes the deep re-inforcem ent works 

(to strengthen the netw ork in order to be able to manage the additional electricity 

flows on the system) and the shallow connection works i.e. the apphcant’s part of the 

connection. The shallow connection works may be carried out by the applicant, or, by 

the Electricity Supply Board, depending on whether the applicant chooses a 

contestable connection, or, a non-contestable connection. If the applicant chooses a 

contestable connection then the applicant builds the shallow connection, if the 

applicant chooses a non-contestable connection then ESB builds the whole connection 

i.e. the shallow and the deep connection works. In either case there are always some 

rem aining works, which only the ESB may carry out to ensure the security or safety 

o f the transm ission system. Therefore, cost control for a new market participants are 

lim ited, because the incum bent will always have to carry out some of the construction 

work and thus by necessity also knows exactly what new entrants are going to build 

and where. Since ESB International carries out the technical specifications work and 

cost calculation, (described in further detail below) confidentiality in terms o f Chinese 

W alls and the provisions found in the Directives and the primary legislation are 

irrelevant in the context o f the incumbent. Their only purpose is keep information 

confidential for a lim ited period o f time from other new entrants. In sum, unbundling 

provisions in the context o f costs, generator plant and line construction work and 

confidentiality, to connect and access the network serve no purpose. The new market 

participant company would not be in a disadvantaged position if it had simply applied 

to the incum bent for connection access rather than the legally unbundled

172



Transm ission System Operator I contend, because the same information is available to 

the incum bent in either case.

The issue of costs, in the context of unbundling is further substantiated in Section 35 

o f the Electricity Regulation Act 1999. It provides that “the Board shall prepare a 

statement for the approval of the Com m ission setting out the basis upon which 

charges are imposed for use o f the transmission or distribution system and for 

connection to the transmission or distribution system .” This has been im plem ented as
^41the Statement of Charges policy, approved by the Regulator. However, there are 

additional policies concerning costs for connecting to the transmission system. The 

ESB National Grid policy “Connection Asset Costs; Guiding Principles’’̂ '’̂  contains 

the main principles of how and what will be charged to the market participant wishing 

to connect to the Transm ission System. To summ arise this policy, the market 

participant should be offered the Least Cost Technically Available (LCTA) 

connection. If this is not deemed f e a s i b l e , a n d  a more complex connection is 

deemed appropriate by the Transm ission System Operator, the market participant 

should still only have to pay for the Least Cost Technically Available connection on 

the complex connection basis because should “other users subsequently be connected 

to the custom er’s connection asset, then a suitable reallocation of connection assets to 

use of system or to new users as connection assets shall be adopted” .̂ '*'̂  It is debatable 

whether the applicant is enhancing the Transm ission System with the advance 

payment or whether due to the choice of location o f the generator plant it is 

appropriate that the more expensive connection charge is payable. The applicant may 

receive a rebate and may pay a reduced amount in ongoing maintenance and service 

charges should another applicant wish to connect to the same point within a ten (10) 

year period, since m aintenance costs and on-going operations costs will also be 

charged to the custom er (On-Going Service Charge). In addition, the policy broadly

ESB National Grid / EirGrid Statement of Charges policy available at 
<http://www.eigrid.com>

Op cit The ESB National Grid policy “Connection Asset Costs; Guiding Principles” 
published in 2000 by ESB National Grid under CER/ESB/2000/10 IZ'” April 2000 Page 1. 
available at <http;//www.eirgrid.com>

This might be on the ground that the transmission system requires development in this 
particular geographical area.

Op cit Connection Assets Costs; Guiding Principles published in 2000 by ESB National 
Grid under CER/ESB/2000/10 n '"  April 2000 Page 1.
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sets ou t w hat is deem ed a transm ission  system  asset (w here the T ransm ission  A sset 

O w ner is deem ed the ow ner o f the asset) and w hich assets are deem ed  the ap p lican t’s 

connection  assets. T his is im portan t from  the perspective o f control and costs and thus 

can also  have variable im plications fo r the m arket partic ipant re la ting  to these issues. 

Indeed, o ther criteria  relating  to  the technical requirem ents o f  the ap p lican t’s 

connection , and w hether add itional re inforcem ent is required  as a resu lt o f  the 

connection  not being  indicated  as a requ irem ent fo r general system  re in fo rcem ent in 

the T ransm ission  System  O p era to r’s Forecast S tatem ent, can also lead to a degree o f 

uncertain ty  in relation  to costs and  r e b a t e s .T h e r e f o r e ,  a lthough general p rincip les 

in re la tion  to costing  are set ou t in the S ta tem ent o f  C harges, costs can easily  escalate 

w ith  the po ten tially  costly  variab le  com ponents that could  be described  as being  o f  a 

technical nature, thus po ten tially  creating  a barrier to industry entry. In sum , although 

the incum bent and its d iv isions develop  the po licies and im plem ent them , this is 

carried  out on the approval o f the R egu la to r in accordance w ith Section  36 (2) w ho 

has a duty to  consult the B oard  in re la tion  to the S ta tem ent o f  C harges, p rio r to 

m aking its decision , and m ust also  have regard  to any subm ission  m ade by the B oard 

but in fact m akes the decision. N o policy  can be im plem ented  w ithou t approval o f  the 

R egulator, consequently  rendering  unbundling  requirem ents unnecessary . T he ESB is 

en titled  to recover an appropriate  p roportion  o f  the costs directly  o r ind irectly  incurred 

in carrying out any necessary w orks and a reasonable rate o f  return  on the capital

The Forecast Statement is required under Section 38 of the Electricity Regulation Act 
1999. Section 38 provides that the forecast statement shall include forecasts in respect of 
capacity, forecast flows and loading on each part of the transmission system and fault levels 
for each electricity transmission node. It requires that such further information as shall be 
reasonably necessary to enable any person seeking to use the transmission or distribution 
system to identify and evaluate the opportunities available when connecting to and making 
use of the transmission or distribution system be provided. It should include a statement 
identifying those parts of the transmission system most suited to new connection and to 
transport further quantities of electricity, the generating capacity likely to be connected to the 
transmission system, the demand for electricity in the period to which the statement relates 
and a statement on the demand for electricity generated from renewable, sustainable or 
altemadve sources including a statement on arrangements for the supply of electricity to 
customers who have opted to purchase such electricity. The period to which the forecast 
statement relates shall be seven calendar years. In accordance with the Connection Offer 
Process document, the Forecast Statement sets out upgrades and developments to the 
transmission system which have been completed and where further work is planned. It 
highlights the opportunities for generator connecdons at fifty points on the grid and for 
demand connecdons at twenty eight points. The informadon about opportunity at the point 
closest to the generation or demand site being considered, provides an indicadon of the 
capability of the grid to facilitate the proposed connection. See Transmission System 
Operator’s Forecast Statement 2007-2013 at <http://www.eirgrid.com>

174



represented by such costs in relation to charges for connection or for use of the 

transmission/distribution system according to Section 34 (4) of the Electricity 

Regulation Act 1999. Approval by the Commission for Energy Regulation is required 

for this, but uncertainty is certainly a factor when determining what indirect costs are.

Section 34 (2) (a) discussed previously above and (c) and (e) have been implemented 

as a Connection Offer Process procedure in order to provide a Transmission 

Connection Agreement to new Market Participants. Both the Distribution System 

Operator and the Transmission System Operator conduct their own separate offer 

processes, which differed in the past. However, following a Commission for Energy 

Regulation D i r e c t i o n , b o t h  processes have recently been made more compatible. 

Nevertheless, applicants must still apply to either the Distribution or the Transmission 

System Operator. I contend, a single network operator for the processing of all 

applications would have advantages for applicants and both network operators. These 

include quicker application processing, reduced costs due to less studies being 

necessitated, less financial costs in funding, swifter connections construction and 

therefore earlier electricity generation output. Currently, applications for connection 

to the Distribution System Operator also require approval from the Transmission 

System Operator, because according to the Transmission System Operator’s Offer 

Process Procedure, connections to the distribution system have a consequential impact 

on the transmission system and thus once again the argument for unbundling is 

obsolete, because all divisions of the former incumbent have full knowledge in 

respect of new market participants and close co-operation is required on the grounds 

of technical implications between all p a r t i e s . T h e  Connection Offer Process 

Procedure of the Transmission System Operator originally developed by the 

incumbent Electricity Supply Board was revised in 2003 by ESB National Grid now 

EirGrid at the Commission’s direction. Essentially the processing period for 

connection applications was reduced by ten business days. Although the process 

appears simple, I contend it can create barriers to entry in the form of delays, 

additional costs and reprocessing. It is described below.

Commission for Energy Regulation Direction to align the transmission and distribution 
connection offer processes of 2004. Refxer04319.pdf

ESB National Grid Connection Offer Process . Process for Connection to the Transmission 
System in Ireland dated T' July 2003.
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The Transm ission System O perator’s Offer Process procedure provides for an 

application for connection to the Transm ission System to be processed w ithin a 

seventy (70) business day period, but only from the date that the application has been 

deem ed complete by the Transm ission System Operator. The Connection Offer 

process is applicable to both generator market participants and demand custom ers i.e. 

m arket participants generating and transmitting electricity onto the Transm ission 

System  and also custom ers who draw electricity from the Transm ission System are 

bound by the same process, despite opposing requirements. In the Connection Offer 

Process the Transm ission Operator has a period of ten days to advise the custom er 

whether the application is deemed com plete or not from the date of receipt of 

application. The ten-day period is not counted as part of the seventy (70) business day 

offer process period. If the application contains errors or omissions, the application is 

sent back to the custom er and deemed incomplete. The custom er will then need to 

correct the application and re-send it to the Transmission System Operator. Only once 

the custom er’s application is deemed com plete does the seventy (70) business day 

O ffer Process begin. Thus the shortest possible time period for an application to be 

processed from start to finish is (80) business days (unless no construction works are 

required).'*'^*

Once the application is deemed complete, the Transmission System Operator passes 

the application to a firm  o f consultants (in the past this has always been ESB 

International, a business unit /  subsidiary of the Electricity Supply Board) who carry 

out desk top studies o f a technical nature in relation to load flows o f electricity on the 

system, determine the m ost suitable m ethod for connection o f the generator or 

dem and connection to the network^”̂ ,̂ assess suitability of the proposed site location 

o f where the generator can be connected to the national grid (Line route), determ ine 

the reinforcem ent works (also known as deep works) which m ight be required to 

ensure the physical and technical secuiity o f the connection to the grid and calculate 

the costs for connecting the generator at this particular site. On the 70'*’ Business Day

Note prior to 1” of July 2003 when the shortened process came into force, the Offer 
Process was much longer at 90 Business Days, not including the application completeness 
period.

The Connection Method is determined in accordance the Transmission Planning Criteria of 
the Transmission System Operator.
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a Connection Offer in the form of a Quotation Letter setting out the principle 

provisions of the Connection Agreement is issued to the customer. The Offer is valid 

for seventy (70) business days. Should the applicant have any difficulties with the 

Offer, the seventy-day period is stopped at that point for negotiations between the 

parties to take place.

O f course the applicant might not the only applicant wishing to connect to the 

Transm ission System. This is where complications arise in the form of Interacting 

Offers^^° that could result in a Connection Offer being reprocessed i.e. starting the 

process at the back o f the queue again because a com peting applicant has accepted 

their offer ahead of the applicant market participant. Thus market participants 

regardless of whether they are demand or generation must compete against each other 

for capacity on the transmission system. The Transm ission System Operator describes 

the process of interacting offers as follows:-

“If an offer has been formally accepted then work that ESBNG (EirGrid) may be 

undertaking for another interacting applicant to develop or finalise a connection offer 

or an issued connection offer which has not yet been accepted by the applicant, may
3S1no longer be valid or appropriate for other interacting applicants” . ' The reasoning 

according to the Transm ission System Operator is “that it can only base connection 

offers on com m itted connections i.e. a connection for which a connection agreement 

has been executed. A connection offer must allow for the rights of third parties to 

proceed to comm itted connection, which may occur in advance of the connection 

offer being accepted by the original connection applicant if he delays in his 

acceptance for whatever reason. The first interacting or conflicting applicant to 

execute their connection agreement will be the one to be given priority” .

The effect of this process is that if there are interacting applicants, the 70 business day 

validity period o f an offer does not, in practice, apply. Once an applicant has accepted

“Interacting” is defined by the Transmission System Operator as “meaning in respect of a 
connection offer, that the studies performed and basis for which an offer is made will change 
as a result of another offer being accepted.” Thus new studies are carried out, this time taking 
into account the offer that has been accepted in the meantime during the 70 day Offer period.

Op. cit ESB National Grid Connection Offer Process, Page 8.
Ibid Page 9.
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the offer, the other competing applicants go to the back of the queue and are 

reprocessed with new studies, this time taking into account the effect of the accepted 

application on the Transm ission System. Clearly if the original applicant is supposed 

to have 70 business days to sign the agreement, then there is no delay if the agreement 

is signed within the 70 business day period. Two interacting applicants could in fact 

sign their agreements on the same day, and then the question arises, which offer has 

been accepted first. Considering also that this process also applies to demand 

custom ers i.e. industrial custom ers and that they must compete to be supplied with 

electricity on the same terms as a generator who produces electricity and the 

conclusion that Ireland does not seem to be a favourable location for multi-national 

companies or large indigenous to set up business. M oreover, if an application for 

connection is considered complex, then the Connection Offer will not be delivered 

within the seventy (70) (including application completeness check, eighty (80)) 

business day timetable. The reasoning given by the Transm ission System Operator is 

that “the Grid Code (developed by the incumbent) allows for the Transmission 

System Operator to declare a connection to be com plex” .

Although this Offer Process procedure to connect to the network is not user-friendly, 

it increased transparency in relation to the interaction of applications, compared to the 

previous offer process, because the Transm ission System Operator now publishes a 

specific set of data on its website in relation to the type of applicant (i.e. demand or 

generator custom er), the location, the amount of m egawatts, the progress of an 

application (i.e. Offer made or application being processed) and whether or not the 

application interacts with other applicants. The applicant is not identified by name but 

by an identification num ber in order to m aintain confidentiality.'^^'* So potential 

applicants can now assess where they stand in the Offer Process queue. However, by 

necessity co-operation and interaction of all divisions of the incum bent have 

knowledge o f all applicants and thus confidentiality can only be maintained 

concerning other new market participants.

Ibid ESB National Grid Connection Offer Process, Page 11. 
Ibid Page 11.
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To add to the com plexities o f the standard Connection Offer Process procedure
o c  c

following the W ind M oratorium ’ the Com m ission for Energy Regulation instructed 

the Distribution System Operator and the Transm ission System Operator to develop 

an additional connection process for managing interacting applications in respect of 

renewable generation to connect to the transmission or distribution system. This 

process is set out in the EirGrid / ESB Networks Joint TSO/DSO Group Processing 

Approach Principles Guidelines Document. This process is explained thus: “The 

Group Processing Approach enables the System Operators to process a pre-defmed 

num ber o f connection offers concurrently rather than having to treat each application 

on an individual independent basis, as had been the case before Group Processing was
-3 C 7

introduced” . In the group processing approach Groups are made up o f applicants in 

the same geographical area and who are likely to drive the same deep reinforcements. 

Sub-groups are applicants that are likely to share the same connection method. It is 

assumed that all parties within a particular sub-group will proceed to connect and this 

forms the basis upon which the cost of connection is levied on connecting parties 

within the sub-group. W ith respect to the Connection M ethod, if  the System Operator 

does not agree to provide the Least Cost Technically Acceptable method and uses the 

System O perator’s preferred connection method, the additional costs will be 

recovered through Transm ission Use o f System Charges rather than from the 

connection applicants i.e. the costs are socialised and are recovered from all users of 

the system including industrial and dom estic customers. The criteria the System 

Operator takes into account in this case are the w ider system development, the costs 

of associated system reinforcem ents, the possibility of future connections at a 

subsequent date and an overall prudent medium term approach to system planning
o c o

when m aking its determ ination.' Difficulties in countering these criteria by a market

The Wind Moratorium was introduced from December 2003 and lasted until December 
2004 when the Commission issued a Direction on 23 ‘̂* December 2004 to resume wind 
connection offers and to move from an individual to a group processing regime. Ref: 
cer04381

CER/05/049 of 6‘'’ April 2005, Group Processing Approach for Renewable Generator 
Connection Applications Connection and Pricing Rules. Ref:cer/05/049 
The Group processing approach was initially developed in 2005 with a further version 
published on 27"’ February 2007.

EirGrid / ESB Networks Joint TSO/DSO Group Processing Approach Pricing Principles 
Guidelines of 27/02/2007. Ref: cer07030 (hereinafter Guidelines)

Whether this approach of constructing deep reinforcement works i.e. the building of 
network assets is a form of indirect State Aid or not could be questioned. The companies 
connecting to the networks are only charged for their shallow connection or basic connection
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partic ipan t are likely  I contend, because attem pting  to carry out a p robab ility  analysis 

o f  fu tu re connections is not a task  that can be carried  out w ith any certainty. T hus in 

this contex t uncertain ty  is very ev iden t and the m arket partic ipant can only  rely on 

hope that the application  will be p rocessed  w ithout com plications and additional 

costs. H ow ever, it is a m ore positive ou tcom e than not being p rocessed  at all as in the 

case o f  the W ind M oratorium .

S hould  an applican t request an alternative connection  m ethod to  that o ffered  by the 

System  O perator, d ifferen t criteria are taken in to  consideration. T hese  are as fo llow s:-

•  W hether it is technically  feasib le and there are no negative sign ifican t system , 

p lanning or environm ental im plications associated w ith  the app lican t’s 

p roposed connection  m ethod;

•  It is consisten t w ith  the long-term  (note not m edium  term ) developm ent o f the 

system , i.e. it does not adversely  im pact upon the ab ility  o f the System  

O perators to obtain necessary  planning  consents fo r o ther system  

developm ents in either the short or m edium  term , does not adversely  affect 

scarce station or line rou ting  capacity  for potential future system  developm ent 

to the benefit o f  all custom ers, is not likely to lead to  h ig h er charges fo r 

potential fu ture connection  applicants/custom ers, is not likely  to  increase costs 

for the end user, and does not resu lt in a change o f the designated  connection

to the network. Frequently this would be insufficient in order to be connected technically safe 
to the network. Thus without the deep reinforcement works the generator or demand customer 
would not be able to import or export electricity from or to the network making their shallow 
connection effectively useless. However, all users of the networks are paying for the deep 
works now which are then owned by the Transmission / Distribution System Asset Owner i.e. 
ESB. So the capital costs are only part financed by the applicant company, consumers paying 
the remainder, because applicants are free to choose their connection points on the networks. 
Once the user has paid towards the capital costs of the connection payments in the form of 
transmission and distribution use of system charges and ongoing maintenance charges are 
also payable. I contend, there are very few businesses in Ireland (apart from multi-nationals) 
who have received such large sums in grants or aid towards their capital costs when setting up 
a new business. Although they are not the owners of the asset after construction, they would 
not be able to carry on their business without them. Compare for instance, planning 
permission development in the United Kingdom, where developers must construct access and 
other infrastructure as a condition to a grant of planning permission whereby the developer 
bears the costs and the local authority then takes over this infrastructure. Moreover, the Asset 
Owner (ESB) generally receives the assets at little cost and is then also it seems receiving 
payment for use of these assets afterwards by all users.
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point on the meshed transmission system originally chosen by the System 

Operators.

• Furthermore, the applicant must also pay any additional cost to the System 

Operator associated with its connection method and no other applicant within
- JC Q

the sub-group can be adversely affected.

These criteria are undoubtedly uncertain, very wide and require further definition. I 

contend Applicants would find these difficult to counter in their current form, if they 

wish to specify their own connection method. For example, questions arise in relation 

to v/hat studies could or are carried out which would show that the customer’s chosen 

connection method is not likely to increase costs for end users, or is not likely to lead 

to higher charges for potential future connection customers. Thus determinations on 

how far in the future and how exactly costs might increase for end users (considering 

the Commission until 2010 determined the electricity tariffs) must be made. I contend 

that for any applicant to have any realistic prospect of success the Transmission 

System Operator must provide its own pro forma methodologies and calculations to 

enable the applicant to demonstrate it chosen connection method meets the criteria of 

the Transmission System Operator. Otherwise the criteria are undoubtedly sufficient 

to deter an applicant from specifying their own connection method, if they do not 

wish to incur further delay in being connected to the Transmission or Distribution 

System, whilst studies are carried out to determine whether the above criteria are 

fulfilled or not.

With respect to the Connection Charges, the Group Processing Approach states that 

the connection charges reflect the cost of constructing, installing and maintaining the 

connection assets. Further, that these charges comprise a capital element to cover the 

construction and installation of the asset and a revenue element to cover the ongoing 

maintenance of the a s s e t . T h e  guiding principle appears to be found in the 

Commission’s Direction^^' “Group Processing Approach for Renewable Generator

Ibid Guidelines Page 6 and 7.
Ibid Page 8.
CER Direction Group Processing Approach for Renewable Generator Connection 

Applications Connection and Pricing Rules, Page 13, dated April 2005. Ref: 
CER/05/049 (hereinafter Pricing Rules)
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Connection Applications Connection and Pricing Rules” which provides on page 13 

that “applicants are free to notify the relevant System Operator o f their preferred 

connection methods. The System Operators may accommodate this provided it does 

not unfairly affect the optimal connection o f all applicants within the subgroups and 

the costs and m ethod of the other applicants. Further, that one of the fundam ental 

ideas o f the Group Processing Approach is that it will result in more efficient and 

effective network expenditure and connection costs overall for Renewables, but this 

does not necessarily equate to cheaper connections for each individual applicant. The 

Com m ission considers that the connection m ethod chosen for a subgroup should be 

the optim al m ethod from a system developm ent perspective which may look beyond 

the applicant of the Gate being processed” .

Thus it appears that in relation to group processing, a group pricing approach, w'hich 

is to a degree future-proofed for future development, is the guiding principle 

prevailing here. Indeed a new term “Actual Build” has been introduced in this process 

which “is used to refer to the Shared Connection Assets that are used to connect a user 

or group o f users (i.e. Connection Applicants). Furthennore, in some circumstances 

the Transm ission System Operator may deem that a connection m ethod other than the 

least cost m ethod is m ore appropriate and therefore the cost o f the Actual Build in 

some cases may be higher than the cost o f the Least Cost Technically Acceptable 

Connect ion” . A n y  remaining costs will be added to the respective asset base, 

subject to them  being efficiently incurred. Developers coming on stream under Gate 2 

or subsequent Gates will pay for their proportion of the shared costs via capital 

contributions, the rules o f which will be developed” .

U nder the Gate 2 group processing approach the charging structure in respect of 

transm ission connections is conducted in accordance with the Com m ission approved 

Connection Charging Policy Direction o f 16'*’ of October 2 0 0 0 . Furthermore,  that 

the charges for connection to the shared network shall be based on a per megawatt 

basis and that generators will be charged 100% of the cost of providing the Dedicated

Op cit Page 12. (Pricing Rules)
Ibid (Pricing Rules) Page 12. Note the wording “rules to be developed” substantiating the 

fire-fighting approach argument of this thesis.
Op cit (Guidelines) Page 9.
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Connection Asset.^^^ So although applicants appear to be at risk of pa>'ing for future 

proofing, provided other applicants wish to be connected to their connection node, it 

is likely that they may be eligible for a rebate, or m ight not be liable at all if the asset 

is assigned to the Grid Upgrade Development Programme.

The difficulty with Group Processing is, when one or more applicants might decide 

not to go ahead with their connection. The policy for managing applicants who have 

decided not to accept their connection offer or who have accepted the connection 

offer, but then withdraw from the project, is that the connection m ethod is then re

examined. If non-acceptance o f the offer (taking into account prudent long term 

system planning and the interest of final customers) results in a reduction in their 

connection costs of 5% or more, the remaining offers may be re-worked i.e. re

processed. If the reduction in the connection costs is less than 5% the over-recovery

of connection payments will be reconciled with the Transm ission Asset

O wner/Distribution System Operators Regulated Asset Base as appropriate. The

connection costs to the remaining applicants in the group will therefore not be 

increased because any anticipated un-recovered costs will be added to the appropriate 

Regulated Asset Base and funded by the Transm ission and Distribution Use of 

System customers. Should the applicant accept the offer and then decide not to 

proceed, their bonds will be forfeited with any rem aining shortfall being recovered by 

Transm ission Use of System Customers or Distribution Use of System Customers.

I argue, clearly a number o f variations can arise in relation to who bears which costs. 

W hether this approach can be considered a form of State Aid is debatable, because 

costs are being transferred from new market participants, to the incum bent’s asset 

base, and then to the consumer.

Another issue with the Group Processing Approach is that although a hierarchy for 

rebates in the event of a new applicant connecting to Transm ission System / 

Distribution System is set out, which also takes into account conventional generation, 

since there are now two connection offer process in place, (i.e. the 2003 Connection 

Offer Process and the Group Processing Approach) an additional uncertainty 

concerning competing for capacity on the networks exists. The Com m ission in its

Ibid (Guidelines) Page 8.
Op cit (Pricing Rules) Page 16.
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Direction to the System Operators dated 6th April 2005 has addressed this issue. 

The Com m ission stated, “it considered it is necessary to reserve some degree of 

discretion with regard to the treatm ent of conventional generation plant in the 

connection application process. This discretion would be exercised on the grounds of 

the w ider public interest such as security of supply. However, given the m ultiplicity 

o f scenarios involved in the possible treatm ent of conventional plant the Com m ission 

does not consider it beneficial or appropriate to formulate detailed and speculative 

rules at this time. The Com m ission believes it is of greater benefit to focus on getting 

renew able connection offers issued. On the basis of this the Com m ission has in fact 

issued several directions giving the conventional generator applicant priority over the 

renewable generator applicant. It would appear therefore, that there is a degree of 

non-transparency and a large amount o f discretion afforded to the System Operators 

and the Regulator, both in the Group Processing Approach itself and by virtue o f the 

fact that there are two separate application processes in place. Both approaches have 

many aspects of uncertainty and all aspects, are finally determined by the Regulator, 

substantiating the regulatory uncertainty and unbundling arguments o f this thesis.

Once the applicant has built the connection to the network system and had it 

com m issioned satisfactorily, this does not mean that the transmission o f electricity is 

im m ediately possible. There is a possibility that the applicant will be temporarily 

constrained off the system i.e. can only, for example, generate a lower value of 

electricity than what was agreed to in the Connection Agreement between the 

applicant and the System Operator. The m ost likely reason is that the deep connection 

works have not been completed at this stage and thus the flow of electricity may not 

be safe on the network. Hence the Firm  and N on-finn Access to the Transm ission 

System^^* policy was developed.^^^ This policy described below, determines the 

conditions under which constraint payments w'ill be made to the new market

Op cit (Guidelines) Page 7.
The first Firm and Non-firm Access to the Transmission System Direction by the 

Commission for Energy Regulation was issued on 19"’ June 2001 (CER/01/72), followed by a 
further Direction on 3̂*̂ September 2001 (CER/01/111) and another one on 6*'’ March 2003 
(CER/03/036).

Although strictly speaking the Firm Non-firm policy is not part of the Connection Offer 
Process in accordance with Section 34 (e) of the Electricity Regulation Act 1999, it is 
discussed here, since it constrains the generation or production of electricity by the applicant 
thus barring full access to the network system, and increases costs to consumers because of 
constraint payments made to the applicant.
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participant for being constrained off the system i.e. not being able to generate 

electricity. This is not a policy like the other policies developed on foot of prim ary 

legislation, but is a commercial policy, detennined by the Regulator. Similarly, to the 

allocation o f costs in the event of a market participant not proceeding with a 

connection offer in the group processing approach, the risk of entering the electricity 

industry is transferred from the market participant to the consum er in the form  of 

constraint payments. This Direction determ ines the eligibility criteria for these 

compensatory payments to the market participant.

The first Firm and Non-Firm Direction of 2001 instructs the “Board (operating as the 

Transm ission System Operator) to offer to enter into an agreement with any generator 

applicant that is subject to central dispatch under the terms of the Trading and 

Settlement Code for connection to and use o f the transmission system (the 

O ffer)...T he Offer shall include reasonable estim ates for a Shallow Connection Date 

(i.e. the construction and completion of the Shallow Connection W orks) and a Deep 

Operational Date (i.e. the construction and completion of the Deep Reinforcem ent 

W orks and also the Shallow Connection W orks). The Offer shall also include a 

Deemed Firm Date.” ’̂° “The Deemed Firm Date shall be the date on which the 

generator shall have firm  financial access to the transmission system. The Deem ed 

Firm Date shall be no earlier than 12 months before and no later than the Deep 

Operational Date. The generator shall choose either o f the following as the Deem ed 

Firm Date a) 30 months after the date of signing o f the Offer, or b) 24 months, after 

the Com m encem ent o f Construction Date. This date shall mean the date possession o f 

the site is given to any contractor for the purpose o f com m encem ent of the works
1 7  1

where the works shall in whole or in part form  part o f the generating station” .

Once the Deemed Firm Date has been chosen by the market entrant, “the Board shall 

be liable for a proportion o f any additional constraint costs associated with the 

generator having firm financial access to the transm ission system for the period from  

the Deep Operational Date in the signed Offer to the actual date that the Shallow

Firm and Non Firm Access to the Transmission System Direction by the Commission for 
Energy Regulation dated 19‘*' June 2001 (CER/01/72), Page 2 Paragraphs 5 and 6. Note this is 
subject to Regulation 33 of Statutory Instrument No. 445 of 2000.

Ibid, Page 2 Paragraphs 8 and 9.
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C onnection W orks and the D eep R ein forcem ent W orks have been com pleted  w here 

the latter occurs afte r the D eep  O perational D ate” .^^  ̂ T he constra in t paym ents are 

funded  partia lly  by the E lec tric ity  Supply B oard and partia lly  from  T ransm ission  U se 

o f System  Charges. T his is because the app lican t has firm  (full) financial access to  the 

system , but not firm  physical access.

“F irm  F inancial A ccess to  the transm ission  system  m eans that the provisions o f 

A ppendix  7 to the T rad ing  and S ettlem ent Code^^^ shall apply w here the generator is 

instructed  by the T ransm ission  System  O perato r to run a unit at a level above or 

below  the value o f its ex  ante generation  unit nom ination  (A N O M E ) in any trading 

period  to relieve a transm ission  system  constra in t.”^ '̂' T he F irm  and N on-F irm  

D irection  only applies to generators that are d ispatchable from  the N ational C ontrol 

C entre  and thus exc ludes w ind generation , w hich is generally  not considered  

dispatchable. C onstra in t paym ents have been  substantial and from  a consum er 

perspective an unnecessary  additional cost if  the industry had not been liberalised . I 

argue, the cum ulative effects o f  the costs o f liberalisation ensure that the cost o f  

elec tricity  will only increase. From  the perspective o f unbundling  and m arket entry, 

the firm  and non firm  direction , it could  be  argued, is a C om m ission  D irection to 

order com pensation  paym ents as an incen tive to the incum bent not to delay

Ibid Page 2 Paragraph 21.
The Trading and Settlement Code sets out the rules for the trading of electricity, however, 

it is expected that considerable changes will occur with the Irish and Northern Ireland Single 
Electricity Market. However, up to November 2007 when the Single Electricity M aiket came 
into operation the rules for firm financial access set out in the 3̂** September 2001 
Commission Direction CER701/111 where as follows:
*at the day ahead stage (D-1) a nomination (ANOME) is submitted for the volume of 
electricity that a generator wants to sell from each of its units. This nomination takes no 
account of any transmission constraints or system operational issues. After the event this 
nomination is adjusted (by the Ex-Post Unconstrained Schedule or EPUS) to take account 
only of forecast errors in unit availability and demand (XNOM);
*during the day the TSO will dispatch units, taking account of the units’ ANOMEs, the 
INC(Increment) and DEC (Decrement) prices offered for the units, transmission constraints 
and system operational conditions;
*a separate ex-post reconciliation takes place between the generators and the TSO for any 
differences between a unit’s XNOM, its instructed output and its actual output (instructed and 
uninstructed imbalances);
*this results with the generator having a quantity of electricity to sell, XNOM, in the market. 
Thus the Transmission System Operator has granted firm financial access for the unit’s 
tradable quantity (XNOM) through the mechanisms of the Instructed and Uninstructed 
imbalances.

Op cit Firm and Non Firm Access to the Transmission System Direction 2001 
(CER/OI/72), Page 2 Paragraph 20.
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construction works and would also be payable if the incumbent had not been 

unbundled. Yet the consumer is also burdened with these payments to the benefit of 

private companies. It is argued, that “the rationale for market reform is founded upon 

theories which advance that electricity spot markets not only contribute to short term 

economic efficiency, but also to a socially optimal level of investment in the longer 

term”. I argue the market will have to find a very low price to equalise the 

additional costs the market creates.

The final point in relation to the Connection Offer Process, regulatory uncertainty and 

additional costs, is that should an applicant wish to change some aspect of their 

application, the applicant will be charged a modification fee for re-processing it. This 

is not a standard fee but determined by the Transmission System Operator. Should the 

applicant wish to change their application once a connection offer has been made by 

the Transmission System Operator, then the applicant is likely to have to go through 

the 70 business day offer process again, depending on the degree of changes. This is 

particularly so, if there are interacting applications in the process. Therefore, the 

applicant must be quite certain in relation to the details of their connection application 

to avoid further delays and costs. Thus both the modification fee and the decision in 

relation to the amount of re-processing, rest with the Transmission System Operator, 

the final decision being made by the Regulator.

As demonstrated above there are informal methods of refusing or delaying access for 

connection to the Transmission System, however, the Electricity Regulation Act 

1999, Section 34 (4) sets out the grounds where a connection offer to enter into an 

agreement can be formally refused. These are:-

• that to the satisfaction of the Commission it is not in the public interest to 

provide additional capacity to meet the requirements to be imposed by that 

agreement,

• to enter into an agreement would be in breach of the 1999 Act, in breach of 

regulations made under the 1999 Act, in breach of the grid code or distribution 

code,

Henrik Bj0m ebye, Investing in EU Energy Security -  Exploring the Regulatory Approach 
to Tomorrow’s Energy Production, Page 8. Published by Kluwer International.
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•  breach o f the conditions of any licence or authorisation under the Act, or

• the person making the application does not undertake to be bound by the terms 

o f the grid code or distribution code.

In com ing to its decision the “Electricity Supply Board shall not discrim inate unfairly 

as between any persons or classes o f p e r s o n s . Y e t  as can be seen from  the first 

point the Com m ission effectively determines if a refusal to connect is necessary. In 

fact, the Com m ission also determines any dispute between the applicant and the 

Electricity Supply B o a r d . W i t h  respect to the first ground, one could not come to 

the conclusion that the im position o f the wind moratorium i.e. the refusal to process 

wind applications for connection, was in the public interest considering the 

G overnm ent’s and the EU ’s com m itm ent to renewable energy M oreover, none of the 

other grounds for refusal would apply. However, it is clear that the Com m ission can 

sim ply refuse connection access on other grounds not set out in the Act and thus 

discretion and by implication uncertainty play a strong role in gaining connection 

access. In this case, the networks were not in a sufficient physical state to provide 

additional capacity for connection, but arguably this was also due to poor planning on 

the part of the System Operators. The consequences of the wind m oratorium  are 

undoubtedly that it had tim e and cost implication for many applicants.

The latter three grounds for refusal o f an application are unlikely to arise during the 

application stage, rather they are more likely to arise during the connection or post the 

connection stage when the applicant is no longer an applicant but a custom er or 

connected paity. The Connection Agreement between the System Operator and the 

market participant sets out these and other additional grounds for disconnecting or de- 

energising a custom er from  the network and hence they are dealt with on a contractual 

breach basis rather than a legislative basis.

Op cit Electricity Regulation Act 1999 Section 34 (8). These decisions have been 
published on the Commission’s website. There could be a case of indirect discrimination 
since instead of the Transmission System Operator making the decision, the Commission for 
Energy Regulation is providing preferential treatment to some customers. Please see 
<http://www.cer.ie/en/electricitv-transmission-network-decision-documents.aspx> Note 
seven of these CER decisions have been issued in the year 2010 alone. The decisions are as 
follows: CER 07033, CER 07034, CER07035, CER 07010, CER07109, CER 07214, 
CER07222.

Ibid Section 34 (5).
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However, where access to the transmission or distribution system for holders of 

Hcences or authorisations or eligible custom ers is refused by the Board due to lack of 

capacity, the Com m ission may permit the applicant to construct a direct line not 

connected to the network system for the purpose o f facilitating the supply of 

electricity for which the application for use of the transm ission or distribution system 

concerned was made and refused.^^* Since the construction of a direct line is an 

unusual situation (despite the lack of capacity) and is in effect a private network, it 

will not be discussed further in the thesis, however, it is worth m entioning as a last 

resort option for applicants wishing to generate electricity to supply them selves or 

other eligible customers. Applicants constructing a direct line must build it to 

transm ission / distribution standards and the Board can request the Com m ission to 

transfer the ownership of the direct line to the Board upon payment o f compensation.

6. Unbundling by defining the role of the Incumbent

Further detail concerning the unbundling structure o f the electricity industry is found 

in the European Com m unities (Internal M arket in Electricity) Regulations 2000, 

Statutory Instrum ent No. 445 of 2000 in terms of setting out the functions of the 

Transm ission System O p e r a t o r , t h e  Distribution System Operator, and the 

Transm ission System Owner.

Regulations 19 -  26 set out the functions of the Transm ission System Ow ner and the 

Distribution System Operator. Functions of the Transm ission System Owner can be 

categorised into three classes and were referred to above in the analysis of the 

Infrastructure Agreement, and include firstly, to m aintain and carry out construction 

work on the transm ission system in accordance with the Transm ission System 

O perator’s developm ent plan, including any other works. Secondly, to provide to

Ibid Section 37(1).
Previously discussed above.
The Transmission Owner’s duties are limited to the Transmission Development Plan and 

any other works but in practical terms this is not particularly clear. The Transmission 
Development Plan is a long term plan, so this refers to general development rather than 
development due to new market participants. Who determines the other works is also not 
particularly clear, however, the works must be carried out in accordance with the procedure 
set out in the Infrastructure Agreement referred to above.
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the Transm ission System Operator such information as required by it, to ensure the 

secure and efficient operation, developm ent and maintenance o f the Transm ission 

System. Thirdly, not to dispose of, to an extent considered material by the 

Com m ission, or to create any encum brance over the transm ission system assets 

without prior notification or prior written consent of the Transm ission System 

Operator and the Commission. In addition, the Transm ission System Owner has a 

duty o f non-discrim ination and non-disclosure of com m ercially sensitive
383information, but as stated previously considering the unbundling provisions and the 

interactions between the divisions o f the incumbent, it is difficult to see its value. 

Thus as is evident from the Regulations there is perhaps a degree o f overlap between 

the Transm ission System Operator’s functions and those of the Transm ission System 

Ow ner or at least a co-operative relationship was foreseen by the Regulations.

The D istribution System Operator is also the M eter Registration System Operator and 

hence although neither the Distribution System Operator nor the M eter Registration 

System Operator is permitted physical supply activities, it certainly has a controlling 

function in supply activities. For example, connecting electricity supplies, 

disconnecting or de-energising supply, meter function activities for itself and 

independent suppliers, and switching activities. Thus from a com petition perspective, 

the D istribution System Operator being part o f the incum bent Electricity Supply 

Board (although ring fenced) has information which might not be available to 

independent generators or suppliers and which could potentially provide an advantage 

to its parent company, the incumbent.

In sum, analysis o f the functions of the incum bent’s divisions from  a legislative 

perspective dem onstrates that in the actual implem entation through the secondary 

policies and procedures roles and functions are difficult to separate and the

Again this obligation is vague because is it only the information the Transmission System 
Owner believes should be provided to the Transmission System Operator or information the 
Transmission System Operator specifically asks for.

It seems the Transmission Operator has little input in relation to the disposal of the 
transmission assets. Thus to safely manage and operate a system, when the assets could 
simply be disposed of is difficult, as previously discussed with the divestiture of ESB 
generating stations. Generating stations are not considered transmission assets, but clearly 
have an effect on the safe operation of the Transmission System.

The question of whose cornTiercially sensitive information should not be disclosed is not 
clear.

190



requirement o f independence o f the Transm ission System Operator seems far from 

being compliant, when one apphes the word “independent” as the test to each and 

every action, particularly under the Infrastructure Agreem ent. The unbundling 

provisions in term s o f ownership o f the netw ork and control o f the network by the 

incum bent in the form o f maintenance, construction and developm ent of the network 

can potentially set up many barriers for m arket participants in respect of time efficient 

and financially viable access to the network. The complex unbundling structure and 

policies create a lack o f transparency, which can also deter new M arket Entrants 

because there are many policies that could potentially lead to disputes. Disputes cause 

delays and create a heavy financial burden. The third legislative package Directives 

had not been transposed into Irish law as at 1®' o f Septem ber 2011, although it is 

expected that this will happen soon. The corporate unbundling provisions of Directive 

2009/72/EC concerning common rules for the internal m arket in electricity and 

repealing D irective 2003/54/EC were discussed in chapter 2 of this thesis. 

Concerning unbundling by functions or roles, the Transm ission System Operator in 

accordance w ith Article 14 to 23 has not been granted any exceptional additional 

powers to carry out its functions. However, the certification conditions o f the 

Transm ission System Operator previously discussed in chapter 2 o f this thesis, are 

likely to make Transm ission System Operators more accountable in its functions. 

Furthermore, the Com pliance Officer role in Article 21 (2) (d) requiring the 

Com pliance O fficer to notify the regulatory authority on any substantial breach with 

regard to im plem entation o f the compliance program m e should m ean that the Officer 

will actively report contraventions to the Regulator, rather than the Regulator finding 

out about contraventions following, for exam ple, a com plaint by a M arket Participant. 

However, the Transm ission System Operator was already obliged to establish a 

compliance program m e setting out the m easures taken to ensure that discrim inatory
■5QC

conduct by it or its employees is prevented by the transposed 2005 Regulations.

Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 
concerning common rules for the internal market in electricity and repealing Directive 
2003/54/EC of 13 July 2009 published in the Official Journal L211/55 dated 14.8.2009.

S.I. 60 of 2005 Part 3 Regulation 8, amending Regulation 11 of S.I. 445 of 2000.
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7. Can the Powers of the Regulator replace Unbundling?

As was demonstrated in the functions o f the Transm ission System Operator and the 

Incum bent the Regulator is the final determ inant of all decisions, policies and 

procedures in the electricity industry. A further exam ination of the powers of the 

Regulator substantiates this argument. The role and powers o f the Regulator although 

specifically set out in Articles 35 to 40 of Directive 2009/72/EC have been increased, 

and are also present in many other provisions o f the Directive in relation to 

obligations o f the Transm ission System  Operator, Transm ission Asset Owner and 

Distribution System Operator. The tone of the Directive is that bodies under its 

supervision m ust report to it and require its approval for the functions they carry out. 

In Ireland the Regulator already exercises these powers and thus there are not likely to 

be great changes once the Directive is transposed into Irish Law because although 

Parts II, III and the Schedule o f the 1999 Act set out the establishm ent and functions 

o f the Com m ission for Electricity Regulation, which following the liberalisation of 

the gas industry became the Com m ission for Energy Regulation, analysis of the 

powers in the Act and how they are in fact exercised, dem onstrates the Com m ission 

already exercises its powers possibly beyond what it is authorised to do in the Act. 

Section 8 (4) provides that it shall be a body corporate “with the power to sue and be 

sued in its corporate name and to acquire, hold and dispose of land or an interest in 

land and to acquire, hold and dispose o f any other property” . T h e  main functions of 

the Com m ission are set out in Section 9 (1) o f the Electricity Regulation Act 1999 and 

include (a) to publish, pursuant to a policy direction (s) o f the M inister, which shall be

made publicly available proposals for a system of contracts and other

arrangements including appropriate rights and obligations for trading in electricity, 

yet, the M inister has not played a publicly visible role in relation to this. Further, to 

(b) engage in a public consultation process on the procedures to be adopted by the 

Com m ission to implement the proposals drawn up under paragraph (a), and (c) to 

advise the M inster on the im pact o f electricity generation in relation to

an example, the Commission was in a position to accept, potentially contaminated land 
as financial security from the Tynagh Mines generating company, who was chosen as a 
successful competitor in the tendering competition for additional electricity generation by the 
Commission for Energy Regulation.
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sustainability^*’ and international agreements on the environment to which the State is 

or becomes a party. Thus the overall tone is that the Commission is accountable to the 

Minister and that the Commission is under the supervision of the Minister. With 

respect to subsection d) the Commission was following a public consultation 

process...to make regulations, subject to consent of the Minister, establishing a 

system of trading in electricity including the supervision and review of such a system 

by the Commission. What in fact occurred was that the Transmission System 

Operator had established, and incurred a considerable amount of expenditure in doing 

so, a sub-division with the assistance of external consultants, to develop the Market 

Arrangements in Electricity (MAE) as it was known then, however, the Commission 

did not find this satisfactory, and thus the subdivision of the Transmission System 

Operator was disbanded. The Commission then made the arrangements for this to be 

developed by another party. I argue, this was not what was foreseen in Act, because 

the powers contained in the Act are to supervise and review and to develop the 

regulations. Thus the powers of the Regulator appear to be far greater than as set out 

in the Act. However, of most interest is the provision in Section 9 (3) because, it 

provides that the Minister and the Commission shall cairy out their functions and 

exercise their powers in a manner which does not discriminate unfairly between 

holders of licences, authorisations^*** and the Board (i.e. the Electricity Supply Board) 

or between applicants for authorisations or licences and, as the case may be, consider 

and protect the interests of final customers. The issue of potentially disadvantaging 

wind generators was discussed previously above and although the Commission has 

made decisions in relation to protecting consumer rights, the most important aspect of 

keeping electricity prices has not been achieved. But it is debatable whether this is in 

fact an obligation of the Commission because although Section 9 (4) provides that in 

carrying out the duty imposed by subsection (3), the Minister and the Commission 

shall have regard to issues such as competition, capacity by undertakings to finance 

activities, continuity, security and quality of supplies of electricity etc, yet there is no 

specific obligation in relation to the price paid by consumers. There is a provision in 

Section 9 (5) (c), where the Commission should, take account of the needs of rural

There appears to be an overlap in this function between the Commission for Energy 
Regulation and Sustainable Energy Ireland, another government body established under the 
Sustainable Energy Act 2002.

These are authorisation to construct generating stations.
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custom ers, the disadvantaged and the elderly, but no provision is m ade for the needs 

o f other custom ers i.e. to keep electricity prices low by, for instance, ensuring that 

liberalisation o f the industry is conducted on a least cost basis. The powers o f the 

Com m ission under the Act were already increased by the European Com m unity 

(hitem al M arket In Electricity) R e g u l a t i o n s . T h i s  Statutory Instrum ent transposed 

D irective 2 0 0 3 / 5 4 / E C . I t  amended the Electricity Regulation Act 1999 and 

afforded additional powers to the Com m ission for Energy Regulation in relation to the 

regulation of the Public Electricity Supplier i.e. the Electricity Supply Board,
•5Q 1

concerning the provision of supply of electricity and charging. It amends Section 9 

o f the Act by restating some m onitoring functions o f the Commission^^^ and 

introduces the specific consum er protection functions to ensure adequate safeguards
-3Q-3

and measures to protect vulnerable custom ers to avoid disconnection are in place. 

Furthermore, it introduces the obligation for the Com m ission to take account o f the 

rights o f custom ers, particularly household customers and small enterprises, to be 

supplied with electricity at reasonable, easily and clearly com parable and transparent 

p r i c e s . A  reasonable price of electricity is clearly different to the low prices paid 

prior to liberalisation o f the industry, and the test is also quite subjective, because the 

criteria to test whether a price is reasonable or not under the current circum stances or 

com parative to other M em ber States is not defined. However, a series o f policies 

concerning the ordinary household consum er have been developed and the 

Com m ission has appointed ESB Networks as the Design A dm inistrator for the Retail 

M arket and as a separate entity, ESB Retail M arket Design Service within ESB 

Networks (ESB RMDS).^^^ The Design A dm inistrator is responsible for the cost

Op cit Statutory Instrument No. 60 of 2005.
The European Commission had finally decided to issue 17 Member States including 

Ireland with infringement notices for failure to transpose the gas and electricity Directives, 
see IP/06/430 on the Europa website dated 4* April 2006.

Confusingly “by the insertion of the following subsection after subsection (1C) (inserted 
by the European Communities (Internal Market in Natural Gas) (No. 2) Regulations 2004 
(S.I. No 452 of 2004))”.

Ibid S.I. No 60 of 2005, Regulation 3 (c).
Ibid S.I. No 60 of 2005, Regulation 3 (c) (IF)
Ibid S.I. No 60 /2005 Regulation 3 (d) (iii)
For example:- Customers with Special Needs Code of Practice CER/04/252; Governance 

Procedures for the liberalised Electricity Retail Market CER/05/081; Quality of Service 
Incentive Mechanisms during the 2006-2010 Price Control Period for ESB PES and ESB 
DSO CER/06/107; Consumer Protection in the Liberalised Electricity Market CER/04/201; 
Marketing Code of Conduct CER/04/254; Management of Customer Payments and Arrears 
CER/05/060.
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effective support and delivery o f quality systems that will help achieve the 

Com m ission for Energy Regulation’s objectives of encouraging competition in the 

supply market.^^^ It m ight have been preferable to assign or tender this role to a party 

who could be considered com pletely independent from the incumbent. However, the 

Com m ission did carry out a public consultation and has appointed an assurance body, 

initially for an eighteen (18) m onth period to develop and oversee the retail market 

assurance process. Thus the Com m ission already has extensive powers to carry out 

its functions from  a consum er protection perspective, because the Com m ission has the 

power to approve and ensure adherence to the custom er charter required under 

Regulation 23 of the 2005 Regulations in respect of both the Public Electricity 

Supplier and licensed suppliers who supply household custom ers and / or small 

enterprises. M oreover, in respect o f household custom ers, one o f the conditions of the 

Charter is that the custom er is inform ed of its statutory rights to be supplied with 

electricity o f a specified quality, at reasonable prices, and to have a right to a contract 

with a licensed supplier.^^*^ The Com m ission m ust establish a sim ple dispute and 

custom er com plaint resolution m echanism  to include the payment of compensation. 

The other dispute determination power granted to the Com m ission is set out in 

Regulation 31 (6) (d) (amending Section 34 (6) of the Electricity Regulation Act 

1999) where in the event o f cross border disputes, the Commission has jurisdiction if 

the Transm ission System Operator (licensed under Section 14 (1) (e) refuses use or 

access to the Transm ission System.

In Part 7 the Statutory Instrument also sets out conditions in relation to the Supply 

Licence under Section 14 (1) (h) of the 1999 Act concerning the Public Electricity 

Supplier and empowers the Com m ission to invite expressions of interest from 

licensed suppliers to act as Supplier o f Last R e s o r t . T h e  Com m ission may however, 

designate the Public Electricity Supplier as the Supplier o f Last Resort. The 

obligations of the Supplier o f Last Resort are to supply electricity to final custom ers

Specific functions can be viewed at <http://www.rmdservice.com/about us.htm>
The assurance body is a company called Gemserv who describes itself as being the central 

system operator for the Independent Central Market Agency in Scotland. 
<http://www.gemserv.com>

Fifteen specific pieces of information must be provided in the Customer Charter and eight 
other statutory rights are granted to household customers. However, a breach will only incur a 
fine of €3000.

Ibid S.I. 60 of 2005 Part 7 Regulation 21.
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of another licensed supplier where a licensed supplier with whom final customers 

have a supply contract, ceases or fails to supply electricity to those final customers.'*®^ 

The Com m ission is obliged to specify the terms and conditions under which the 

Supplier of Last Resort supplies electricity to a final customer including the duration 

o f supply, termination of supply, price and the m ethod for calculating the charges for 

the supply of electricity to a final customer."*®*

The important issue o f Security o f Supply is primarily addressed in Part 10, 

Regulation 28 of the Statutory Instrument. The Com m ission has m onitoring functions 

in this respect, however, the Transm ission System Operator must report to the 

Com m ission in regard to the matters to be monitored."*®^ In addition, the Com m ission 

also has powers to secure the provision o f new or additional generating capacity'*'*'^ to 

connect to the Transm ission or D istribution Systems and to secure the provision o f 

energy efficiency demand side m anagem ent measures: both by competitive tenders. 

But it can also give consideration to electricity supply offers with long-term 

guarantees from existing generating units. M oreover, where the Com m ission has 

identified a likely and substantial risk to security of supply, and it is not practicable in 

the tim e available to otherwise ensure security of supply, the Com m ission, with the 

consent of the M inister may direct the Transm ission System Operator, the Public 

Electricity Supplier or any licensed undertakings, as appropriate, to undertake all or 

any such arrangements as the Com m ission considers necessary, including financial 

arrangements relating to security o f supply. The Com m ission must also publish a 

report concerning these matters every two years. The Com m ission thus has extensive 

security o f supply powers. The Transm ission System O perator’s obligation is to 

contribute to security of supply through adequate planning and operation o f 

transm ission capacity and system reliability."*®'^

Ibid S.I. 60 of 2005 Part 7 Regulation 21 (2) (a & b).
Ibid S.I. 60 of 2005 Part 7 Regulation 21 (4).
This includes the balance between supply and demand, the level of expected future 

demand, the envisaged additional capacity being planned or under construction, the quality 
and level of maintenance of the transmission networks, the measures to cover peak demand 
and the measures to deal with a shortfall of capacity by one or more suppliers.

The Commission has already availed of this right by holding a tendering competition for
additional capacity.

Op cit Regulation 8 of Statutory Instrument 445 of 2000 as amended by Regulation 6 of 
Statutory Instrument 60 of 2005.
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W ith respect to de-energisation o f electricity supply, defined"^^^ as “the

discontinuation or interruption of supply to that custom er where the electricity

connection to that custom er has not already been discontinued”, only the

Transm ission or Distribution System Operators, as the Com m ission deems

appropriate, may de-energise or disconnect the supply o f electricity in accordance 

with the terms of its licence and any relevant custom er charter. In sum, although the 

Directive enhances the powers of Regulatory A uthorities, the Com m ission for Energy 

Regulation is already exercising these enhanced powers. Furthermore, although the 

general tone of the Electricity Regulation Act 1999 im plies that the Com m ission is 

carrying out its role under the supervision o f the M inister, it appears from  the analysis 

above, it can substantially act on its own initiative. The question or the uncertainty of 

w hether the Com m ission is in some instances acting ultra vires is unlikely to be 

determined in the courts, considering the Transm ission System O perator’s attem pt to 

have its role and powers clarified in the High Court in 2001. The question o f whether, 

with the extensive powers the Regulator has, unbundling is a necessary requirem ent 

o f creating competition in the electricity industry, I argue no, because none o f the 

divisions o f the incum bent have any unfettered, unsupervised, decision m aking 

powers in the relevant aspect of creating competition in the industry i.e. connection 

access. This does not mean that it is not possible for the incumbent to delay 

connections or refuse connections to the networks by less visible means than outright 

refusal. This does not also mean that because no action can be taken w ithout the 

Com m ission’s consent that regulatory uncertainty is not present, as dem onstrated by 

the many examples above, regulatory uncertainty pervades almost every aspect o f the 

industry. The deciding test is whether it is sufficient to prevent or distort the 

developm ent o f com petition in order to achieve the objectives of liberalisation o f the 

industry. Based on the non-delivery o f the objectives of liberalisation to date, 

particularly on the price objective, I argue, it is. M oreover, as described above the 

extensive powers the Regulator has render unbundling of the incum bent an 

unnecessary requirement to liberalise the industry, particularly in a small industry like 

Ireland.

Op cit S.I. 60 of 2005, Part 11, Regulation 29
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8. Development of the Single Electricity Market in Ireland -  What are the

benefits?

8.1 How has it been developed?

T he all-island  energy m arket w as a concept the R egulators, G overnm ents and 

T ransm ission  System  O perators had been w orking on shortly  afte r the liberalisation  

process began, culm inating  in w hat is now  know n as the S ingle E lec tric ity  M arket. To 

clarify , it is no t the S ingle E lec tric ity  M arket as envisaged in D irective 96 /92/E C  - a 

single E uropean m arket betw een all M em ber States o f the E uropean  U nion, but 

estab lishes an electricity  m arket encom passing  N orthern Ireland and the R epublic o f 

Ireland only, and in the contex t o f  the E uropean S ingle M arket, is a regional m arket. 

T he starting  point o f  this process occurred w hen the C om m ission  for Energy 

R egulation  and the N orthern  Ireland A uthority  for Energy R egulation  en tered  into a 

M em orandum  o f U nderstand ing  on o f  A ugust 2004.“*®̂ In itia lly  it w as agreed that 

the w holesale  m arket w ould  be in p lace by 1*‘ o f July  2007 , how ever, this w as 

deferred  to I ' ’ o f  N ovem ber 2007. W ith  respect to  costs it was agreed that these w ould 

be shared tw o-th irds by the C om m ission  for Energy R egulation and one th ird  by the 

N orthern  Ireland A uthority  fo r Energy R egulation. T he d ifficu lty  o f  having  d ifferen t 

m onetary  currencies w as acknow ledged  and it was agreed that appropriate  ru les to 

m in im ise any distortion  w ould be pu t in place. The M em orandum  o f  U nderstanding  

o f 23'̂ '̂  o f  A ugust 2004  was fo llow ed by an A ddendum  on 22"^  ̂ M arch 2007.“̂^̂  T he 

im portan t aspect o f  this A ddendum  is that the C om m ission fo r E nergy  R egulation  

agreed to w ork  w ith  the E lectric ity  S upply  B oard to ach ieve a phased  d ivestm ent / 

c losure p rogram m e by 2010 at the latest, o f  at least 1500 M W  o f conven tional m id 

m erit /  peaking generation capacity  and the creation o f  a land  bank  (including  

connection  rights). A s previously  argued, this is understandab le  from  a M arket 

dom inance point o f view , how ever, as prev iously  d iscussed above, it is questionable 

from  a security  o f supply  perspective. Furtherm ore, “w ithout p re jud ice  to security  o f

Memorandum of Understanding between the Commission for Energy Regulation and the 
Northern Ireland Authority for Energy Regulation dated 23^“ August 2004 available at 
<http://www.dcmnr.ie> on the North South co-operation section of the website. Ref: 
M OU.pdf

Addendum to Memorandum of Understanding between the Commission for Energy 
Regulation and the Northern Ireland Authority for Energy Regulation dated 22"‘‘ March 2007. 
Ref: AIP-SEM-07_CER-OFREG_Signed_MOU_22_3_07.pdf
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supply considerations and subject to law, the Com m ission for Energy Regulation will 

not authorise the construction by the Electricity Supply Board o f any further 

conventional generating stations after Aghada with a comm ercial operation date 

before 2013”. A further M em orandum  of Understanding was entered into between 

the Governm ent o f Ireland and the Government of the United Kingdom of Great 

Britain and Northern Ireland, signed on behalf o f the Governm ent o f Ireland on 5 

Decem ber 2006 and on behalf of the Governm ent of the United Kingdom of Great 

Britain and Northern Ireland on 6 Decem ber 2006” ."'°̂  This Governmental 

“M em orandum  of Understanding'^*’̂  refers to the establishm ent and operation o f a 

single wholesale electricity market, replacing trading with bilateral contracts (as was 

the case in the transitional m arket in the Republic o f Ireland) with a gross mandatory 

pool market""®. In the pool market, the electricity generated, is traded via the Single 

M arket Operator,'*”  in the form of bids by the generating companies. Specifically the 

M emorandum  provides that “it is not the intention o f those authorities (i.e. the 

Governm ent o f the United Kingdom  of Great Britain and Northern Ireland and the 

G overnm ent of Northern Ireland) to require harm onisation of all regulatory 

functions” .'” ‘ I argue, although there might not be harm onisation of all regulatory 

functions, a degree of harm onisation o f the policies and procedures, as discussed 

further below is required. The intention was provide a single, competitive, sustainable

Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 Section 3 (a) 
amending Section 2 of the Electricity Regulation Act 1999.

Memorandum of Understanding between the Government of the United Kingdom of Great 
Britain and Northern Ireland and the Government of Ireland dated 6th December 2006 
available from the Department of Communications, Marine and Natural Resources website at 
<www.dcmnr.ie> Ref: SEM-MOU.pdf

Refen-ed to as the new trading arrangements in the Memorandum of Understanding 
between the two Governments. These will be governed by a single law in practice, the 
Trading and Setdement Code, however, allowance is made for the run-off of existing 
arrangements, for example, existing Power Purchase Agreements that generators may hold.

Currently the Single Market Operator is in fact two parties EirGrid pic the Transmission 
System Operator for Ireland and Soni Ltd., however, with the recent purchase of the Northern 
Lreland transmission system, this is likely to result in EirGrid taking full control as Single 
Market Operator.

Page 2, Memorandum of Understanding between the Governm.ent of the United Kingdom 
of Great Britain and Northern Ireland and the Government of Ireland. Thus as also stated in 
the Memorandum it is a commitment to the principle of co-operation, agreement to consult 
each other on electricity matters that materially affect or are likely to materially affect the 
Single Electricity Market, to provide each other with as full and open access to all 
information necessary or expedient including scientific, technical and policy information but 
these are subject to restrictions relating to vital national interests, confidentiality, data 
protection or freedom of information requirements.
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and reliable wholesale electricity m arket while aiming to m inim ise the cost of 

establishing such a market."*’  ̂ Specific objectives included:-

• to be transparent, integrated and promote competition in the sale and purchase 

of wholesale electricity on an all-island basis and thereby enhance prospects 

for investm ent in the electricity sector in Northern Ireland and Ireland;

•  to facilitate the participation o f renewable energy generators in the market;

• to take into account the operation o f arrangements in relation to the 

environment;

•  to incorporate a harm onised approach to transmission connection policy and 

planning criteria for transm ission networks and activities, and appropriate 

regulatory and contractual arrangements for the planning, developm ent, 

operation and contractual access for connection to and use o f the transmission 

systems in Northern Ireland and Ireland being undertaken on an appropriately 

co-ordinated all-island basis;

• to provide for the m onitoring and regulation of the behaviour o f market 

participants and may include the imposition of bidding principles and bidding 

mles;

• to incorporate a co-ordinated approach to address the issue o f m arket power 

effectively in a transparent manner;

•  to include appropriate regulatory and contractual m echanism s to enable the 

arrangements to develop over time in line with the aims o f the Single 

Electricity Market;

• to prom ote, where possible, a harm onised approach on an all-island basis to 

security o f supply issues; and

• to provide for a harm onised approach to the investigation o f licence breaches 

including where appropriate provision for on-site investigations.

W ith respect to the organisation and structure of the Single Electricity M arket, the 

M emorandum  m akes provision for legislative changes to current transm ission and 

distribution arrangements including changes to scheduling and dispatch, system

The estimated costs of establishing and regulating the new market will be discussed further 
since consultants have carried out several cost benefit studies.
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operation, planning and development, the introduction of agreements between system 

operators as to the operation o f their respective system within an all island context, 

changes to connection and use of system arrangements and changes to distribution 

and grid codes. It also includes the mandatory modification of existing licences in 

each jurisdiction. In sum, the establishment of the Irish Single Electricity Market is a 

complete regulatory overhaul or a second liberalisation process.

The establishment of a new licensable activity o f acting as Single Electricity Market 

Operator is the core principle to the formation of the Single Electricity Market. The 

Single Electricity Market Operator’s function is to provide an appropriate structure 

for the delivery of efficient business functions for the market and the administration 

of day-to-day trading and the settlement and clearing processes under the Trading and 

Settlement Code. Initially, and to date System Operator Northern Ireland Ltd and 

EirGrid pic are undertaking this function jointly under appropriate contractual 

arrangements, with appropriate authorisations.""“̂

SONI Ltd and EirGrid pic have both been issued with a Licence to undertake Electricity 
Market Operation. The licence granted to SONI Ltd was issued tlirough the Northern Ireland 
Authority for Energy Regulation and the licence granted to EirGrid was issued by the 
Commission for Energy Regulation. Curiously, although this is a joint function, the licences 
do not have the same wording with SONI’s licence having substantially more wording than 
the EirGrid licence. The two companies also entered into a Market Operator Agreement on 3̂ “* 
of July 2007. This agreement could be described as a co-operation agreement. Specifically 
both parties agree in Clause 1.2 “to ensure that any matter that is within the control of one 
Party and affects the ability of the other Pai1y to carry on, on a continuing basis, its Market 
Operation Activity, is carried out in a manner such that the other Party is capable, on a 
continuing basis, of carrying on its Market Operation Activity and to facilitate the 
achievement of the following objectives (i) the efficient discharge by the Parties of the 
obligations imposed upon them by the Market Operator Licences, (ii) the development and 
administration of the SMO Business in accordance with the requirements of their respective 
Market Operator Licences and (iii) such other objectives in respect of this agreement (if any) 
as may be set out in the Market Operator Licences or either of them”. Furthermore, they agree 
that any party wishing to become a party to the code (i.e. the Single Electricity Trading and 
Settlement Code) will have a single point of contact when interfacing with the SMO Business 
and to administer and maintain in force the Code and the operation and maintenance of the 
SEM Trading and Settlement System (i.e. the software used for trading and settlement). 
However, they need not perform an obligation if it requires approval by either of the 
Regulatory Authorities until approval has been obtained. The Agreement provides for the 
establishment and functions of a Governing Committee and a General Manager. It specifies 
the costs to be incurred in setting up and operating the SMO Business and a Balancing costs 
fund in the specified proportions i.e. 25% Northern Ireland and 75% Republic of Ireland. Two 
offices will be set up, one in Dublin and one in Belfast. Disputes may be referred to an 
independent expert or the Regulatory Authorities. The Agreement and any disputes arising 
under out of or in relation to the Agreement shall be interpreted, construed and governed in 
accordance with the laws of Northern Ireland. Schedule 2 sets out the tasks in which both
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There are also “comm on duties” for each o f the Regulators and the Authorities (i.e. 

the Governm ent departments), to in circumstances that may m aterially affect the 

Single Electricity M arket, promote co-ordinated regulation o f the Single Electricity 

M arket.^’  ̂ Furthermore, cancellation of existing cancellable generation unit 

agreements in Northern Ireland are not to be prejudiced by the introduction of the 

Single Electricity M arket recognising that such contracts are likely to subsist 

following implem entation of the new trading arrangements, but subject to such 

arrangements as may be considered necessary in consequence of the im plem entation 

or operation of the Single Electricity M arket.

The Single Electricity M arket arrangements also include an appropriately defined set 

o f transm ission system operator activities in each jurisdiction, such activities and the 

activities o f the Single Electricity M arket Operator are to be carried out by one or 

more organisations that neither carry out the activity of generation nor supply in 

Northern Ireland or Ireland (nor affiliates). For this purpose, the establishm ent of 

special committees consisting of the Northern Ireland Authority for Energy 

Regulation and Com m ission for Energy Regulation (SEM Com m ittees) is provided 

for. But despite the detailed arrangements, the M emorandum of Understanding is not 

legally binding on the Authorities, but simply a record of the understandings reached 

between the Governm ent of the United Kingdom of Great Britain and Northern 

Ireland and the Government o f Ireland. To summarise, the Single Electricity M arket 

requires a large num ber of joint activities between all the relevant bodies and with the 

large num ber o f policies and procedures to be re-developed, this m erger of m arkets is 

a re-liberalisation process with all the cost and regulatory uncertainty im plications 

that the first liberalisation process incurred. In addition. M arket Participants m ust 

adapt to a completely new set of rules with new additional cost expenditure and new 

com pliance obligations.

parties must operate ”in conjunction” with each ottier. Ref: AIP-SEM-159-06-appendix2.pdf; 
AIP-SEM-159-06-appendixl.pdf available from the All Island Project website linked from 
the Commission for Energy Regulation’s website.

Page 5, § (f) Memorandum of Understanding between the Govemm.ent of the United 
Kingdom of Great Britain and Northern Ireland and the Government of Ireland.
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8.2 Do wide regulatory powers contribute to regulatory uncertainty in the Single 

Electricity Market?

From a legal perspective, the Energy (M iscellaneous Provisions Act) 2006 provides 

for an all Ireland energy market and thus the setting up o f a Single M arket Operator 

(SMO).""^ Further provisions in relation to the Single Energy M arket are also set out 

in the Electricity Regulation (Amendment) (Single M arket in Electricity) Act 2007. 

The 2006 Act predom inantly addresses the powers o f the Com m ission for Energy 

Regulation concerning this development. I argue, the Com m ission’s powers in the 

original Irish liberalisation process were comparatively, from  a legislative perspective 

narrower than the new Irish single market provisions and still m uch uncertainty 

developed in the fonn  o f policies and procedures in that process. This new combined 

liberalisation and m erger process widens these powers further and thus additional 

uncertainty is likely. For instance. Part 2 Section 3 of the 2006 A ct amends the 

Electricity Regulation Act 1999 by the insertion of a new Section 9B (1) which 

provides that “it shall be, and be deemed always to have been, a function o f the 

Com m ission to participate in the developm ent of an all-island energy market, 

including the preparation o f proposals and the provision o f advice to the M inister in 

regard to any part or aspect of the establishment, m anagement and operation of such a 

m arket.” Section 9B (2) provides, “the Com m ission may take all actions it considers 

necessary, in carrying out its functions under subsection (1)” . Section 9B (3) provides 

“the powers conferred on the Com m ission by subsection (1) include the power to 

direct (a) a person holding a licence under section 14 (1) (e) or ESB National Grid to 

negotiate, with any person holding an analogous licence in any part o f Northern 

Ireland, and to enter into an agreement with any such person to establish an entity to 

be known as a single market operator, (b) for ESB National Grid to take such steps as 

are necessary to ensure the proper functioning and operation of the system of trading 

in electricity for which it is responsible, on foot of a direction from the Com m ission 

under the Act or the European Com m unities (Internal M arket in Electricity 

Regulations 2000 and 2005)” . The establishm ent of an All Ireland Energy M arket is

Section 9B (6) of the Electricity Regulation Act as amended by Section 3 of the Energy 
(Miscellaneous Provisions) Act 2006 defined as an entity established pursuant to an 
agreement made under subsection (3) for the purpose of establishing and operating a system 
of contracts and arrangements (including such rights and obligations as appear to the 
Commission to be necessary) for trading in electricity on the island of Ireland.
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thus a further role of the Com m ission, albeit with retrospective legislative 

em pow erm ent. The grant of these wide powers under the Act can be described as 

being unfettered not only in the context o f creating the Irish Single Electricity M arket, 

but in relation to every aspect o f the electricity industry, including the various arms of 

the incum bent but also every private company in the electricity industry. The 

previously described M em oranda of Understanding are not legally binding and thus 

the Com m ission does not need to take account o f the objectives set out in these 

M em oranda. Any actions taken by the Com m ission would therefore be difficult to 

challenge I argue on foot o f these wide powers. In addition, any policy or procedure, 

on which a M arket Participant had relied when it entered the industry, can be changed 

alm ost regardless o f the im plications for M arket Participants including the incum bent 

This therefore creates an additional layer of regulatory uncertainty. It makes 

unbundling of the incum bent irrelevant, because the incum bent does not have powers 

to m ake decisions, even outside its own jurisdiction. Powers o f the Commission 

include liasing, co-operating and entering into arrangements, which may include the 

sharing of information and expenditure, in particular with the Northern Irelanc 

Authority for Energy Regulation, but also with a relevant person in any other Member 

State of the European Union.'^'^ “Relevant person” is defined as including any persor 

exercising a function in relation to an energy market which corresponds to any o f the 

functions of the Com m ission or the M inister under the Electricity Act 1999, the 

European Com m unities (Internal M arket in Electricity) Regulations 2000 and 2005 

and any person engaged in generation, supply including export or im port 

transm ission or distribution o f electricity. Potentially, I contend expansion of the 

energy m arket to also include the whole of the United Kingdom  is possible. Thus 

form ing an all Ireland and United Kingdom energy market, sim ilar to the N ordpod
418m arket in the Scandinavian countries is not an unlikely possibility in the future.

M arket in Energy is defined to include the generation, supply, transmission, 

distribution and trading, including the export or im port o f electricity, and electricit/ 

generated from renew able sources. Therefore, it is not simply the harm onisation of 

trading rules, as is the case in other M em ber State regional m arkets that is taking

vSection 9B (5) of the Electricity Regulation Act as amended by Section 3 of the Energ/ 
(Miscellaneous Provisions) Act 2006.

Ibid Section 9B (6).
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place. It is the unification or m erger o f both systems into one system. Single 

Electricity M arket is defined as “the new arrangements in the State and Northern 

Ireland which are (a) described in the M emorandum  of Understanding and (b) 

designed to prom ote the establishm ent and operation o f a single com petitive 

wholesale electricity market in the State and Northern Ireland” .'*’  ̂ I argue this 

narrower definition does not coincide with the functions previously described above 

in respect of the Com m ission for Energy Regulation who has m uch wider powers than 

establishing a wholesale trading market, but powers in every aspect o f the industry. 

Energy efficiency services, energy research and developm ent and other sustainable 

energy activities also form  part of this developm ent.”*̂  ̂ The Act thus provides for 

sim ilar developm ents as in the electricity industry in the Republic of Ireland.

In 2011 the United Kingdom Prices in gas and electricity for consumers increased by 

22% or slightly more with some providers, the same occurred in the Republic of 

Ireland and thus there appears to be a convergence o f prices between the two 

jurisdictions, to the detriment of consumers. Higher primary fuel costs have been cited 

as the reason, but generators purchase their fuel requirem ents well in advance o f the 

winter, sometim es several years ahead and o f course in bulk. It is questionable I argue 

that all providers purchased their advance fuel purchases at the same time as is 

implied by these price increases. Even renewable energy generating companies who 

do not need to purchase any fuels for wind generation, for instance, A irtricity 

increased their prices by a sim ilar amount as conventional generator companies. 

M oreover, there has never been an announcem ent or study in relation to any 

efficiencies the Regulator has achieved via its regulatory regim e, so that efficiencies 

can off-set prim ary fuel costs and thus maintain a predictable price for consumers. 

Simply relying on consumers for efficiencies who have in fact reduced their
421consumption by 12% since the Recession in the 27 EU M em ber States, without any 

from the industry is not acceptable, because electricity is an essential facility. 

Furthermore, despite the additional expenses the Electricity Supply Board incurs

Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 Section 3 (a) 
amending Section 2 of the Electricity Regulation Act 1999.

Section 9B (6) of the Electricity Regulation Act as amended by Section 3 of the Energy 
(Miscellaneous Provisions) Act 2006.

Communication from the Commission to the Council and the European Parliament COM 
(2010) 84 final of 11.3.2010 Report on progress in creating the internal gas and electricity 
market, Page 5 Eurostat graph.
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compared to new entrants, for example, in maintaining the networks and the 

developm ent of policies and other statutory functions it has to carry out, it did not 

increase its prices any m ore than the new entrants Bord Gais and Airtricity, who 

would have far lower overheads because they only act as generator suppliers. Thus I 

contend it seems the only com pany that is being competitive is the incumbent. In sum, 

there is an unexplained and unjustifiable convergence of electricity prices upwards 

and the Regulator despite its wide decision m aking powers has not ensured that the 

consum er receives the m ost competitive electricity prices or optimum efficiencies a 

liberalised industry is supposed to achieve.

There is a political aspect to com bining the industries of both jurisdictions, but the 

powers o f the Com m ission are not curtailed by M inisterial powers, at least in respect 

of the day-to-day operation o f the electricity industry. The Act inserts an additional 

Section lOA into the Electricity Regulation Act 1999, whereby “in the interest of the 

proper and effective regulation o f the electricity and natural gas m arkets and the 

form ulation of policy applicable to such proper and effective regulation, the M inister 

may give such general policy directions to the Com m ission as he or she considers
42^appropriate, to be followed by the Com.mission in the exercise of its functions” . 

Furthermore “notw ithstanding the generality of paragraph (a) such general policy 

directions may have regard to the following issues (i) security o f energy supply, (ii) 

sustainability o f energy supply, (iii) competitiveness o f energy supply, or (iv) such 

other m atter which the M inister considers appropriate” .'*̂  ̂ However, “the M inister 

shall not give a direction in respect of (a) a person who has applied for or holds a 

licence, authorisation or consent or (b) a person to whom a licence, authorisation or 

consent may be granted by the Com m ission or (c) the performance of the functions of 

the Com m ission in relation to individual energy undertakings or persons” .'̂ '̂* Thus 

general policy appears to be w ithin the powers o f the M inister, but market participant 

issues are exclusively w ithin the jurisdiction o f the Regulator. However, security of 

energy supply and com petitiveness of energy supply have to date been exclusively 

managed by the Regulator and sustainability o f energy supply has not received 

attention from any party.

Section 7, Energy (Miscellaneous Provisions) Act 2006.
Ibid Section 7.
Ibid Section 7.
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However, in accordance with Part VIA Section 40A the M inister is provided with the 

powers of issuing a direct order relating to emergency measures in the event of a 

sudden crisis. Sudden crisis includes where the physical safety or security o f persons, 

apparatus or installations or the integrity o f the natural gas or electricity transmission 

system or distribution systems are threatened. The order may not only be addressed to 

the Com m ission but also the holder o f a licence under Section 14 (Electricity 

Regulation Act 1999) and thus includes the Electricity Supply Board, EirGrid, ESB 

Networks as Distribution System Operator etc. M ost likely these powers are reserved 

to address potential terrorist attacks. The im plication with these powers is that perhaps 

political intervention is not within the capacity o f the Com m ission, but in practice all 

other aspects are.

W ith respect to the parties and bodies o f this market, “Authority is defined as the 

Northern Ireland Authority for Utility Regulation (NIAUR), however, where the 

electricity functions of the Authority are, under the law for the time being in force in 

Northern Ireland, exercisable by any other authority, Department, M inistry, person or 

statutory body, references to the Authority in this A ct shall be construed as references 

to such other authority, Depaitm ent, M inistry, person or statutory body as the case 

may be” .''^  ̂ This future-proofed, wide definition thus reflects the current possibly 

tenuous governmental position o f Northern Ireland. It is not that long ago when the 

political situation in Northern Ireland was in serious conflict. It also indicates that 

further changes might be implem ented in the future. Thus, establishing a single 

electricity wholesale market is probably courageous, but could also be considered 

risky, should the relatively new Governm ent of Northern Ireland collapse due to “the 

troubles” erupting again.

W ith respect to the powers o f the Regulator, im plem enting the Governmental 

M emorandum  of Understanding referred to above, the Electricity Regulation 

(Amendment) (Single Electricity M arket) Act 2007, Section 4^^  ̂ provides for the

Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 Section 3 (b) 
amending Section 2 of the Electricity Regulation Act 1999.

Amending Section 8 of the Electricity Regulation Act 1999 by the insertion of a new 
Section 8A after Section 8 of the Act.
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establishm ent o f a com m ittee o f the Com m ission (Com m ission for Energy 

Regulation), which shall be known, as the Single Electricity M arket Com m ittee or as 

the SEM  Committee. Any decision as to the exercise of a relevant function of the 

Com m ission in relation to an SEM  matter, shall be taken on behalf o f the 

Com m ission, by the SEM  Com m ittee. A m atter is an SEM  matter, if the SEM 

Com m ittee determines that the exercise of a relevant function o f the Com m ission in 

relation to that m atter m aterially affects or is likely to m aterially affect the Single 

Electricity M arket. Relevant function means (a) a function under this Act relating to 

electricity, (b) a function under the Internal M arket Regulations. Hence, it would 

seem that the SEM  Com m ittee has the last word in relation to a m atter, if it holds it to 

be an SEM  m atter However, it is m erely an internal com m ittee o f the Com m ission 

and does not seem to include any m em bers from the Northern Ireland Authority, and 

so it is difficult to gauge if it does lim it any powers o f the Com m ission itself. Indeed, 

apart from  the C om m ission’s new obligation to publish a statem ent setting out the 

procedures and working arrangements adopted by the Com m ission for ensuring 

compliance in relation to SEM  m atter decisions being taken by the SEM  Committee 

on behalf of the Com m ission, (including how the Com m ission will work together 

with the Northern Ireland Authority for Utility Regulation),"*^^ the Com m ission may 

take all necessary steps to establish and facilitate the operation of the Single 

Electricity M arket. This wide-ranging power includes the m aking o f regulations 

requiring every person holding a licence under Section 14 (1) (a) to (d) and (h) to 

make available for trading under the Single Electricity M arket, such electricity as is 

generated by that person or available to that person for supply, and prescribe an 

amount o f electricity to be a threshold quantity, including different amounts in 

relation to different classes of licence holder.'*^^ The argum ent that the SEM 

com m ittee does not curtail any Com m ission powers is thus substantiated by the wide- 

ranging powers it has over licence holders and the power to take all necessary steps in 

the relation to the Single Electricity Market.

Section 5 Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 
amending Section 8 of the Electricity Regulation Act 1999 by the insertion of a new Section 
8B.

Section Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 
amending Section 9 of the Electricity Regulation Act 1999 by the insertion of a new Section 
9B. This affects every licence holder generating and/or supplying electricity.

208



The principal objective of the M inister, the Com m ission and the SEM  Com m ittee is to 

protect the interest of consumers o f electricity in the State and Northern Ireland by 

prom oting effective competition between market participants."^^^ This wording is 

rather weak compared to “ensuring” effective competition. The Act provides no detail 

in respect of how effective competition could be prom oted through specific measures. 

The competitive impact the closure or divestment of ESB power generation stations, 

discussed previously, will have rem ains to be seen. The measures to introduce 

com petition to date have included the setting of high regulated tariffs to entice 

investors (this was not successful), a generator tendering competition (this was 

successful, but the sacrifice was a Power Purchase Agreem ent), a further attempt has 

also been for the ESB to build a generation station at Aghada, but to only sell and 

supply the electricity generated to new market participants. None o f these measure 

have reduced electricity prices, which is the test, I argue to determine the success or 

failure o f liberalisation of the electricity industry, the purpose of liberalisation being 

to introduce com petition and reduce prices.

Although Section 40 A of the Energy M iscellaneous Provision Act 2006 provided the 

M inister with strong powers in emergency situations, the Electricity Regulation 

(Am endm ent) (Single Electricity M arket) Act 2007 provides in Section 11 (d)"*̂  ̂ that 

the M inister shall not give a direction where the SEM Com m ittee has informed the 

M inister that the proposed direction would materially affect or would be likely to 

m aterially affect the Single Electricity Market. This substantiates the arguments above 

in relation to ministerial powers being reserved for political crisis type situations 

rather than intervention in the Single Electricity M arket process, procedures and 

policies developed by the Com m ission. If this provision is supposed to assert the 

independence o f the Com m ission from Government, I contend it is going too far, 

because no statutory body should be placed in a position o f being virtually 

unaccountable, which is the position that the Regulator has been placed in and which 

the Regulator has sought, as dem onstrated by its submission in the Better Regulation 

consultation previously discussed above.

Section 9 Electricity Regulation (Amendment) (Single Electricity Market) Act 2007 
amending Section 9BB of the Electricity Regulation Act 1999 by the insertion of a new 
Section 9BC.

Ibid amending Section IDA of the Electricity Regulation Act 1999.
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Terms and conditions of licences are addressed again in Section 12 and 13 of the 

Electricity Regulation (Am endm ent) (Single Electricity M arket) Act 2007. Section 12 

refers to the Single E lectricity M arket Operator whereby the Com m ission may grant 

an exem ption from the requirem ent to hold a licence to act as the Single Electricity 

M arket Operator to a person who holds a licence to perform corresponding functions 

in Northern Ireland. Section 13 has a wide application perm itting for example, the 

Com m ission to modify licences for the purpose of implementing or facilitating the 

Single Electricity M arket but need not relate to the activity authorised by the licence. 

Furthermore, the terms m ay also require the holder o f a licence to enter into such new 

contract or other arrangem ents...fo r such purposes or o f such description as may be 

specified in or determ ined by or under the conditions. M oreover, they may include 

provision for determ ining the terms on which such new contracts or other 

arrangements are to be entered into, including tenns for the contract or arrangement to 

be governed by a law other than the law of the State. Indeed, they may require the 

licence holder to amend or term inate or agree to the amendm ent or termination of 

such existing contracts or other arrangements, or existing contracts or other 

arrangements of such description, as may be specified in or determ ined by or under 

the conditions. Quite clearly these are again very wide powers, with the potential to 

create much uncertainty for any market participant. Apart from a possible loss of 

profits as a result o f com plying with new terms and conditions, they could turn out to 

be quite costly in legal expense terms for licence holders should a licence holder not 

be agreeable to, for exam ple, abiding by a law of another jurisdiction or the 

term ination/am ending o f existing contracts or being forced to do or refrain from doing 

something which is not connected to their licence and can be justified  on the grounds 

that it is in the interest o f  the Single Electricity Market.''^* In fact, the Regulator 

appears to have been placed in a very unique position for a statutory body.

In conclusion, the provision that the harm onisation o f all regulatory functions is not a 

requirem ent between the two jurisdictions could, I contend, create further regulatory 

uncertainty and thus hinder the successful implementation o f the Irish Single 

Electricity M arket. How ever, this provision in practice should be countered by the

Note this is a transitional power, which may not be exercised after the end of the period of 
2 yeai's beginning with the day on which the section comes into operation.
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fact that EirGrid owns the transmission system in Northern Ireland and will be the 

Single Market Operator. Thus it may be, that the purpose of drafting this non

harmonisation provision might have been to satisfy political concerns. However, one 

disadvantage that is certain to exist for Market Participants in the Single Electricity 

Market is the cost of having to adjust or change their Information Technology 

Systems in order to trade and indeed similar costs will mount up over time as the 

harmonisation of policies and procedures takes place. Extremely wide-ranging powers 

have been granted to the Commission, the only limitation being Ministerial 

intervention in a crisis situation. Although high-level objectives are present, there is 

little detail in relation to how the Single Electricity Market is to operate between the 

two jurisdictions. Despite the presence of two websites dedicated to the operation of 

the Irish Single Electricity Market, namely a link from the Commission for Energy 

Regulation website called the All Island Project and then the dedicated Single 

Electricity Market website, it is rather difficult to foresee the level of success this new 

development brings. Uncertainty is prevalent through this second liberalisation 

process and the unfettered powers of the Commission as demonstrated above do not 

create certainty. However, it substantiates the argument of this thesis that unbundling 

is unnecessary to liberalise the electricity industry and that many negative 

consequences ensue from this for the consumer.

Next follows an analysis of some of the more important policies established to date 

and the most recent cost benefit analysis carried out by consultants (NERA Economic 

Consulting based in London) engaged by the Commission for Energy Regulation. 

This will provide a better understanding in respect of the potential, advantages and 

disadvantages the establishment of the Irish Single Electricity Market has or could 

have.

9. What are the benefits of a Single Electricity Market in Ireland?

9.1 All Island Energy Market -  A Development Framework.

The first important document that sets out a framework for the Single Electricity 

Market was published in November 2004 entitled All Island Energy Market -  A
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Developm ent Framework."*'^^ The Development Framework states that whilst certain 

policy areas, for example, taxation and emissions trading which can have a direct 

im pact on the achievem ent of the All-Island Energy M arket are outside the im m ediate 

control of the two Departm ents and the Regulatory Authorities, custom ers irrespective 

o f where they live, should be free to source their energy needs from suppliers and 

service providers anywhere on the island, and generators should be able to participate 

freely regardless o f the jurisdiction. This implies consumers could purchase their 

electricity from suppliers in both jurisdictions, but it is not clear whether this also 

applies to domestic consumers. In addition, it confirms what has never been fully 

explored at an integrated European Union level and which has been one o f the focal 

points of this thesis i.e. that taxation and emissions trading have a very definite impact 

in relation to the ability of companies to compete in a liberalised electricity market 

(and thus should have been fully integrated in the electricity liberalisation process).

The Development Framework acknowledges a further lim itation or perhaps it m ight 

be described as a lim itation on the level of integration in the Irish Single Electricity 

M arket, because it states that sepaiate structures may still be required to oversee the 

local market in each j u r i s d i c t i o n . S o  if there is going to be a local market in each 

jurisdiction, I suggest it could not be a single market but becomes an agreement to 

integrate each local market to a certain level. The test for this level of integration I 

contend is whether each local market subsists or can subsist without the other i.e. 

could trading and the supply o f electricity occur at 100 percent, if the local market of 

the other jurisdiction is severed from the single market from a financial and supply 

perspective.

The Joint Steering Group defined and cited possible benefits (rather than objectives) 

o f a “m ature” All-Island Energy M arket. Thus possible benefits might be seen in the 

long-term, but no short or m edium  term benefits are cited. Although these benefits are 

not quantified, they are worth m entioning to demonstrate the basis for the

All Island Energy Market -  A Development Framework. This document stems from the 
Department of Enterprise Trade and Investment, The Department of Communications Marine 
and Natural Resources, the Northern Ireland Authority for Energy Regulation (NIAER) and 
the Commission for Energy Regulation. In fact as early as July 2003 the Government 
Departments and both Regulators set up a Joint Steering Group to oversee development of an 
all-island energy market.

Ibid Page 4.
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establishment of the Irish Single Electricity Market. They are as follows: Larger 

single market with competitive energy prices, open and transparent competition at all 

levels in the marketplace and for all energy sources, more stable and attractive 

investment location, consequential improvements to national and international 

competitiveness of the wider industrial sector, greater security of supply, robust 

integrated infrastructure, sharing a more diverse energy mix, greater energy 

efficiency, greater consumer choice of supplier of energy or of energy services, longer 

term savings through rationalisation of functions in regulation, system operation and 

transmission asset planning and ownership, improved organisation of energy research 

through the emergence of an all island network of academic and industry expertise. 

Lower prices for consumers are thus not foreseen, because competitive prices are of 

no benefit to consumers, if they are high. Each of these benefits could in fact be 

countered and no figures or quantitative assessment is provided for each of these 

benefits. They are thus not substantiated by any evidence. Indeed, this unquantified 

assessment I argue, is very one-sided since no potential drawbacks are mentioned. 

These could include, for example, political conflict and destruction of infrastructure 

as has happened in the past, huge additional infrastructure development costs, 

currency fluctuations leading to instability in price structure, environmental costs 

because localised generation is more efficient, possible disputes which can paralyse 

both jurisdictions, less security of supply because the infrastructure is more deeply 

interconnected and a technical failure in one jurisdiction could have an overall more 

pronounced effect elsewhere, to name but a few. Integration levels can vary, each 

bringing with it its own benefits and drawbacks, full integration could be less 

beneficial than emergency level integration in the current regulatory environment, 

however, this has not been explored. Considering that the Single Electricity Market 

was declared to be in operation in November 2007, from all these benefits the only 

credible one has been improved infrastructure, the remaining assertions are only 

aspirations.

The Development Framework discusses the short to medium term priorities, which 

require action (keeping in mind that these actions must be financially supported and 

thus recouped as additional costs to the consumer). These actions include the removal 

of existing gaps and bottlenecks in electricity or gas infrastructure that adversely 

affect cross-border trade and the construction of a second electricity interconnector
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and network reinforcements.'*'’'* In addition, since the single wholesale electricity 

market is a critical elem ent of a successful all-island market, trading arrangements 

will require a harm onised approach including transmission connection policy, tariff 

m ethodology and planning criteria. In practice this will certainly entail the 

developm ent of a new trading inform ation technology programme both for the 

Transm ission System Operators and any market participant, thus increasing costs for 

all parties. Other information technology program mes will need to be developed to 

im plem ent other policies which are proposed to be harmonised, for exam ple, planning 

of the networks to enable them to work as one system. In sum, again substantial 

financial support and m an-hours will be required for the developm ent of these 

policies.'*^^

Further actions under the Developm ent Fram ework are a co-ordinated approach to 

address the issue o f dom inance and market power, and the developm ent of policies 

that encourage and facilitate greater contributions from renewables, combined heat 

and power generators and energy efficiency. The Joint Steering Group has established 

the Sustam able Energy W orking Group to lead on and co-ordinate all-island activity 

under this strand.

Legislative and adm inistrative changes are also required according to the 

Developm ent Framework. In order that legislative or administrative barriers do not 

limit or curtail the im plem entation of the All-Island Energy M arket, or create investor 

or market uncertainty, the regulatory authorities will ensure that the Departm ents are 

made aware of any such requirem ents that need to be implemented. Although vague, 

this objective supports the argument in this thesis in respect of regulatory uncertainty 

and the consequences that emanate from  this. Further, this is the first docum ent from 

all the docum ents exam ined and researched at both European Union and national level 

for this thesis that acknowledges the issue o f regulatory uncertainty. The final point 

concerning the Developm ent Fram ework document is that the developm ent o f a

As stated above this could be viewed as a drawback since the costs involved are very 
significant.

Again this creates regulatory uncertainty and additional costs for State bodies and market 
participants.
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common retail market design and systems will be considered by the regulatory 

authorities to ensure compatibility.

In fact, although the above provides an insight into developing an Irish Single 

Electricity Market the detailed tasks are set out in the Appendix to the Development 

Framework paper. In sum, virtually every policy established to date will be reviewed 

or examined and new policies developed. These include apart from the infrastructure 

and information technology systems (where costs are more readily quantified since 

there is a physical structure), the development of policies in respect of transmission 

connection, transmission tariffs, joint planning system and planning criteria, ancillary 

services and agreements, treatment of transmission losses, common grid codes, 

common generation adequacy reports, demand side management policies, forecast 

statements, single Transmission System operator study and creation, metering policy, 

supplier of last resort, new licensing arrangements, new customer codes and 

protection, harmonisation of carbon dioxide emissions trading, wind energy market 

policies, non-wind renewables policies, energy efficiency policies, co-ordination of 

regulatory activities, co-operation on energy research and also security and continuity 

of supply. Thus for a considerable period of time more regulatory uncertainty will 

exist and many more costs incurred. Furthermore, all these policy and procedure 

changes are evidence of unification of both systems, not a common wholesale market 

or single electricity market as defined in the Electricity Regulation (Amendment) 

(Single Electricity Market) Act 2007 Section 3 (a) amending Section 2 of the 

Electricity Regulation Act 1999.

To summarise, although the consumer in the Republic of Ireland has not gained 

financial or other benefits since liberalisation of the electricity industry, no short to 

medium term benefits are in sight either with the Single Electricity Market. The 

establishment of a new Irish Single Electricity Market is financially expensive due to 

the number of man-hours required to develop all these new harmonised policies 

including information technology systems and the development of new electricity and 

gas infrastructure.

As an alternative proposal to a single market on the island, a more modified form of 

interconnection could have been costed, reducing costs and creating less regulatory
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uncertainty. Trading over the existing interconnectors has already been taking place 

for many years between Northern Ireland and the Republic of I r e l a n d . A n  enhanced 

form of trading with an additional interconnector might have offered the security of 

supply and additional electricity trading opportunities, without the creation o f single 

market. However, this alternative has not, it appears, been considered or exam ined by 

the Regulatory Authorities. Indeed it seems no other alternatives were considered.

W hether the costs o f harmonising policies will prove to be justifiable can only be 

assessed in the long-term, if  the possible benefits as cited by the Joint Steering 

Com m ittee, actually become a reality. I argue in the current econom ic and energy 

clim ate this huge expense of harm onising policies is of little or no benefit to the 

consum er in the short term and possibly even in the longer term  since the main issue 

now is in fact the continued supply of primary raw materials at a reasonable cost in 

order to be able to generate electricity in the first place. Thus it seems that the 

consum er and industry are being hit in price terms with a treble blow of increasing 

costs, due to harm onisation of policies for the Single Electricity M arket, the first Irish 

liberalisation process and increased primary fuel costs.

9.2 Single Electricity Market High Level Design Decision

The Development Framework paper was followed by the Single Electricity M arket 

(SEM ) High Level Design Decision Paper by the Northern Ireland Authority for 

Energy Regulation and the Com m ission for Energy Regulation dated 10*’’ June 

2005.''^^ The previous documentation discussed the regulatory structure o f the Single 

Electricity M arket. The main decision in this paper is the form ation o f the trading

From a market trading position the policy of Interconnector Superpositioning through 
Capacity Auctions, which entails financial trading rather than physical trading (virtual 
trading) in both directions proved to be a very successful policy because ESB made a specific 
amount of electricity available to be traded, thus providing Market Participants without or 
with insufficient electricity supply to profit.

Single Electricity Market (SEM) High Level Design Decision Paper by the Northern 
Ireland Authority for Energy Regulation and the Commission for Energy Regulation dated 
10*'’ June 2005, reference AIP/SEM/42/05.This decision paper followed the prior publication 
of the consultation paper published on 3T‘ March 2005, reference AIP/SEM/06/05. The 
consultation paper considered the different Market Models i.e. centralised versus 
decentralised market, capacity payments, the treatment of renewables, design of the Single 
Electricity Market etc.
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4^8m arket i.e. that the Single Electricity M arket is to be a central com m itm ent M arket 

with a single clearing price and an explicit capacity payment mechanism. The single 

price is set ex-post on an unconstrained network basis, though constrained on and 

constrained off payments will be made to participants in w’ell defined circumstances. 

It is a gross m andatory pool where all electricity must be sold through a central 

electricity pool with no opportunities for bilateral physical pow er transactions outside 

the pool. A gross mandatory pool was selected as the appropriate model on the 

grounds that it provided advantages over a bilateral contract m arket in the areas o f 

security of supply, efficiency, practicality, equity and com petition while being equally 

stable.''^^ It is not clear how these criteria for a pool market are m easured or how they 

compare to criteria of a bilateral market. For instance, w hat are the sub-criteria for 

measuring efficiency, how is it costed, who pays, who benefits, where are the 

efficiencies made etc, and thus it is difficult to provide an analysis of this type of 

market. In sum, the advantages can only be considered assertions or aspirations.

It is thought to provide both the economic signals and the price discovery to 

encourage timely entry of new generation and the certainty o f generation source to 

encourage new supplier entry. M oreover, it is recognised as being more suitable for 

the participation o f renewable and Com bined Heat and Pow er generators, since all 

energy can be sold directly to the pool and off-take contracts are not a prerequisite to 

market entry. Transparency is a key feature of the design o f this market according to 

the High Ixvel Design Decision Paper."̂ "*® The SEM will apply static locational 

transmission loss factors (set annually) to all generator outputs. Again the same 

analysis and critique applies as in the previous paragraph I contend. I also argue in 

this thesis for a more structured approach to the entry of new generation, because it

That is, Generators in the Single Electricity Market are dispatched on the basis of offers 
submitted to the Market Operator. Further, the calculation of an efficient dispatch schedule in 
the SEM will be dependent on generators submitting generation offers. It involves a long gate 
closure, a 24-hour optimisation period (taking account of plant on the system at the end of the 
previous trading day) and ex post pricing.

The evaluation criteria for the appropriate market model were:- security of supply, 
stability, efficiency, practicality, equity and competitiveness.

It is not the intention of this thesis to discuss in detail the market-trading model selected 
but to provide a brief overview. However, the gross mandatory pool model was successfully 
established quite a number of years ago in the Scandinavian countries and is called Nordpool. 
Thus one could say the model chosen has already been tested in the electricity market 
elsewhere and that this should provide some confidence to Market Participants.
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seems that price signals need to be high in order to entice new generator entry and this 

defeats the objectives o f cheaper electricity through competition and supplier choice.

An im portant issue that has repeatedly been discussed at the Florence Forum'*'*' is the 

m anagem ent of congestion on the transm ission lines. In the Single Electricity M arket 

it has been decided that congestion occurring on the North/South interconnector will 

be managed on the same basis as that o f other transmission lines, through constraint 

payment rules.'*'*^ But, according to the High Level Decision Paper,"*"*  ̂ where a plant is 

situated behind a m edium  to long-term  constraint and / or is regularly constrained 

down, it has m arket power. There is an incentive for a plant in this position to 

m axim ise its constrained down payments by bidding as low as possible, because 

generators that are constrained down as a result of transmission constraints, will 

receive the difference between their offer price and the Single market price (SM P) i.e. 

their opportunity profit. The Regulatory Authorities will therefore scrutinise and 

m onitor such generators and regulate their bids where appropriate. I contend these 

com plexities and costs were not incurred prior to liberalisation because there was no 

need for a market to exist. This is clearly a major disadvantage o f liberalisation and a 

perm anent cost to consumers.

W ith respect to generators connecting to the Transm ission System and constraint 

payments, a shallow connection policy (as applied in the Republic of Ireland) was to 

be applied i.e. physical access to the Transm ission System at the date of shallow 

connection prior to completion o f deep reinforcements, with only a lim ited num ber o f 

megawatts having firm  access to the Transm ission System, and receiving constraint

The Florence Forum, its decisions and policies are discussed in the trans-European 
Networks chapter.

Transmission constraints arise when there is insufficient capacity on the transmission 
network to accept all the generation that wishes to produce and export in a given area. Thus 
some generation needs to be reduced or constrained down. In order to still meet the demand 
of electricity, other generation may have to be increased or constrained up (i.e. in a different 
location which has the capacity to transmit the electricity). Transmission constraints have 
been remunerated in the Republic of Ireland, while the deep reinforcement transmission 
works are being constructed, at least for a limited period of time / limited amount of 
Megawatts. Dispatch of plant in the Single Electricity Market will initially be determined on 
the basis of an unconstrained merit order of all available plant, however, it may not be 
physically feasible due to transmission constraints. Page 8 High Level Decision Paper 2005.

Page 8, Single Electricity Market, High Level Design Decision Paper, lO'*’ June 2005. 
Reference AIP/SEM/42/05.
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off payments for the portion o f their plant with Firm  Physical Access until the deep 

reinforcem ents are constructed.'*'*'' However, one year later, in Septem ber 2006 it was 

decided to change this policy. Please see the exam ination below for this important 

policy change.

In sum, the High Level Decision Paper predom inantly concerns the electricity trading 

m ethodology to be used i.e. how electricity is traded. It alters the previous 

m ethodology used in the Republic of Ireland and so M arket participants will have to 

adjust to this from  procedural and financial perspectives. The gross m andatory pool 

m ethodology of trading has been used for a num ber o f years in the Nordic countries 

(Nordpool). It is thus becoming evident that regional m arkets are developing but not a 

European Union Single M arket in electricity. Am id all the regulatory uncertainty it 

seems to be the only choice if inter M em ber State trading is to take place. However, I 

argue once regional markets are established and entrenched, it m ight be even more 

im probable that a single European M arket in Electricity will develop.

9.3 Single Electricity Market Generation Connection Policy Decision

The Single Electricity M arket Generation Connection Policy Decision Paper was 

published in Septem ber 2006 following a public consultation.'*'*^ The Regulatory 

A uthorities’ main decisions are as follows:-

• The guiding principles regarding the identification of connection costs for the 

Single Electricity M arket should be based on the Guiding Principles"*'*^ 

currently applied in the Republic o f Ireland.

Transmission Losses will be accounted for by applying locational loss factors to the 
outputs of each generator. These loss factors will be calculated on the single combined 
Transmission System and will be set annually ex-ante. The loss factors may vary by season 
and time of day.

AIP/SEM/114/06 The Single Electricity Market: Generation Connection Policy Decision 
Paper September 2006.

The basis of this is the Commission for Electricity Regulation and Electricity Supply 
Board paper entitled “Connection Asset Costs: Guiding Principles Paper” of 12*'' April 2000, 
Reference CER/ESB/2000/10.
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•  F irm  access should  only  be p rovided  from  the actual com pletion  date o f  deep 

re in fo rcem ents bu t such re in forcem ent to  be com pleted  in a tim ely  m anner. 

E x isting  agreem ents concern ing  D eem ed F irm  Dates'*'*’ w ill be honoured.

•  T o the ex ten t that any fast acting  control schem e is installed  at the behest o f a 

user, the costs o r consequences o f  the schem e should be borne by tha t user.'*'**

•  T he connection  o ffer processes do not require full harm onisation  in term s o f 

tim escales o r in the requ irem ent fo r p lanning perm ission, although  a detailed 

p rocedure in the event that applica tions from  different ju risd ic tio n s  interact 

w ill requ ire  fu rther developm ent. H arm onised  connection charges apply from  

January  2008.^'*^

•  A rebate policy  will apply in respect o f  deep connection charges paid  w hich 

are no longer trea ted  as deep connection  assets under the SE M  (i.e. they are 

deem ed  transm ission  assets).

Deemed Firm Date is defined in the Transmission Connection Agreement and “means 
either the date set out in the Customer’s Letter, or established by the CER following a referral 
to the CER pursuant to paragraph 9 of the CER’s Direction on “Firm and Non-Firm Access to 
the Transmission System” dated 19 June 2001” .

This has been a scheme used in Northern Ireland, where generators would install or 
construct a technical device in order to enable them to generate and export electricity safely 
prior to the completion of deep reinforcement works, since Northern Ii'eland did not permit 
any generation/export of electricity until the deep reinforcement works were completed unlike 
the Republic of Ireland.

EirGrid published its own Transmission Connection Charging Methodology Statement on 
14'̂ ' March 2008 (Ref SEM-08-030) in respect of how it was going to charge for connections 
to the Transmission System. Soni also published its own Connection Charging Methodology 
(Ref. SEM-08-029). In addition, The Single Electricity Market Committee also issued a 
Decision Paper entitled Transmission Connection Charging Statements on 14 March 2008 
(Ref SEM-08-028). The Charging Methodology Statements of each of the Transmission 
System Operators are not identical, but according to the Single Electricity Market Committee 
decision they are sufficiently similar to deliver an all-island shallow connection charging 
methodology. It does raise the question why the two Transmission System Operators could 
not issue a single unified document enabling Market Participants to make their decision 
without having to read each Transmission System Operator's statement. It is another example, 
in my view, of the duplication of work so prevalent in the Republic of Ireland (usually 
between EirGrid and ESB) and considering the SEM Committee also needed to issue its own 
decision, it could be a trebling of work. In fact, it is likely that each of the Regulators CER 
and Northern Ireland Authority for Energy Regulation also had to approve each of the 
Transmission System Operators’ statements.
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• Contestability in constructing connections will not be a prerequisite o f the 

Single Electricity M arket and can be considered through the appropriate 

regulatory channels.

Thus a stricter and more costly regime is being applied than was previously the case 

for applicants wishing to connect to the Transm ission System in the Republic of 

Ireland, because o f the uncertainty regarding contestability and the abolition o f the 

Firm Non-Firm  policy i.e. constraint payments. I argue, this m ight not be very 

enticing to investors, but should reduce costs recouped from  consumers in respect of 

constraint payments. However, this policy change substantiates the argument o f the 

need to develop a whole new suite o f policies and procedures for the Single 

Electricity M arket and that this is a re-liberalisation process.

9.4 Cost benefit Analysis of the Irish Single Electricity Market"*^^

Considering all the changes the new Single Electricity M arket brings, the final 

docum ent being examined in this thesis relating directly to the Irish Single Electricity 

M arket is the third and final version o f a cost-benefit analysis entitled “A Cost- 

Benefit Study o f the Single Electricity Market. A Final Report for NIAER & CER by 

NERA Econom ic Consulting dated 30'*’ Novem ber 2006” . Before exam ining the 

study, it is necessary to establish the basis of the study including its definitions.

The basis o f the study is to appraise the costs and benefits of the Single Electricity 

M arket by com paring a scenario where the SEM is im plem ented against a business- 

as-usual scenario (BAU), i.e. the assum ption is made that the existing systems in 

Northern Ireland and the Republic o f Ireland are m aintained w ithout any significant 

change, unless there is a specific existing requirem ent for change. A  10 year time 

horizon from  1'"' Novem ber 2007, the date when it is assum ed the SEM  is 

im plem ented, reflecting a reasonable lifetime for a new market design, a 3.5% real 

discount rate, and reflecting public sector appraisal guidelines to estim ate costs and

A Cost-Benefit Study of the Single Electricity Market. A Final Report for NIAER & CER 
by NERA Economic Consulting dated 30"' November 2006. Ref:AIP-SEM-207-06 A Cost 
Benefit Study of the Single Electricity Market 0L[1]. 12.06
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benefits in these two scenarios is used.”*̂ ' This substantiates the argument in this thesis 

that alternative levels of integration were not explored and costed and thus the study is 

lim ited because it only examines two extremes.

“M easured against BAU, the costs and benefits o f the SEM  fall into two main 

categories:

■ Non-m arket impacts: costs o f im plem enting and operating new market 

systems compared with the costs o f m aintaining the current system s/^^ and

■ M arket impacts: costs and benefits o f changes in Northern Ireland and the 

Republic of Ireland wholesale market outcom es, which result from changes in 

econom ic dispatch on the island, investm ent decisions, and/or market 

prices”."'̂ ^

The study states that “the costs and benefits of the SEM will be distributed between 

N onhern Ireland and the Republic o f Ireland and between producers and consumers, 

and hence the net benefits of the SEM will vary depending on which group is 

considered” ."'̂ '*

The costs of im plem enting the Single Electricity M arket comprise:

•  M arket operator im plem entation costs: the costs o f creating the new M arket 

Operator and equipping it with the new systems it needs to operate the Single 

Electricity market;

• M arket Participants costs: the costs o f installing the new systems needed by 

generators to interface with the Single Electricity M arket systems together 

with the costs o f suppliers of proving credit cover to the M arket Operator for 

energy received on account;

Ibid Page i.
Non-Market and Market Impacts are discussed in detail below. 
Ibid Page i.
Ibid Page i.
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• Transm ission System Operator implem entation costs; the costs o f changing 

both Transm ission System Operators systems and procedures and contracts 

with grid users to accom modate the Single Electricity M arket, including 

additional metering costs, together with the legal and other advisory costs o f 

divesting System Operator Northern Ireland (SONI) from  Northern Ireland 

Electricity (NIE);

• Regulatory designs and administration costs: the costs o f consultancy and 

other advice to the Regulatory Authorities to design the Single Electricity 

M arket and the ongoing costs o f the Regulatory A uthorities’ Joint Regulatory 

Com m ittee and o f market m onitoring to help control market power.

Thus the only costs put forward are the basic implem entation costs. I argue, however, 

there are other costs such as the costs incurred by regulatory policy changes, for 

instance, the fact that the deep connection costs will now be borne by the consum er 

and not by the market participants. The study also defines “social benefits” which are 

viewed as the society on the island of Ireland as a whole, where the net benefits o f the 

SEM  are equal to the amount of any savings in the resources used in the electricity 

supply industry i.e. any net cost s a v i n g s . S o c i a l  Benefits (or the benefits o f SEM 

implem entation) are more specifically set out on Page iii of the study and comprise:

■ Fuel, carbon dioxide and import costs savings (i.e. variable cost savings): due 

to m ore efficient dispatch under the SEM  because o f better use of the North- 

South interconnector as a result of centralised scheduling and control o f the 

all-island system and also because of the improved availability of the plant of

Ibid Page i. The footnote states “this assumption is based on a range of empirical evidence 
that shows electricity demand is, for small price changes, relatively unresponsive to price, 
unlike say the demand for computers. This price inelasticity means that price changes do not 
cause detectable increases or falls in the demand for electricity, only changes in the price paid 
by consumers and received by producers. Since the sole effect of a price changes is to change 
the amount consumers are paying and producers are receiving for the same volume, the only 
effect of a price change is to transfer wealth between one group and the other”.
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ESB Pow er generation as a result of stronger availability incentives under the

■ Installed reserve savings: i.e. the savings that derive from more efficient 

generation investment decisions under the SEM  due the adoption of a jo in t 

system adequacy standard covering both Northern Ireland and the Republic of 

Ireland and thus greater sharing of installed reserves across the island. In 

addition, savings due to the improved availability of ESB Power Generation 

plant which delays the need for new generation investment compared to the 

Business as Usual scenario;

■ Avoided costs o f redundant M arket Operation system: i.e. the savings from the 

early retirem ent of existing M arket Operation systems, which lead to 

reductions in operating costs as well as the avoidance o f future capital 

expenditure that would have been needed for routine upgrades to the existing
457systems;

" Avoided transm ission investment costs: i.e. the savings from more efficient 

transm ission investment decisions under the SEM as a result o f the creation of 

a locational transmission charging system in Northern Ireland, modelled on 

the one that currently exits in the Republic o f Ireland.

The footnote states that “under the Business as Usual scenario, ESB Power Generation will 
continue to be constrained by cost based regulation, whereas under the SEM the CER 
envisages giving ESB Power Generation directed contracts that allow ESB to keep a share of 
the extra market sales it would achieve by improving availability.” In other words ESB is 
incentivised for having its generators run at a higher capacity, since in the previous years the 
generating plant of ESB has not been running at full capacity. This might be due to a number 
of reasons for example, due to the plant being older and less profitable to run or because of 
the primary fuel used to fire the plant (e.g. turf, coal) or because the plant needs 
maintenance/repairs/improvements. However, this is very unlikely, because ESB has been 
divested of its generators, and it therefore cannot run generators that it does not have.

Cleai'ly the Market Operation System in Ireland was not redundant, because it has only 
been in operation for a short period of time. Moreover, once a successful system is in 
operation, it is unlikely to change and thus does not incur any costs.
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I contend with respect to the above benefits the net present value of these benefits 

are the variable cost savings and installed reserve saving accounting for over 90% of 

the total benefits. The variable cost savings are split more or less evenly between 

savings from  better use of the North-South interconnector and improved ESB Power 

Generation availability under the Single Electricity M arket according to the study. 

The social benefits are a mixture o f market and non-market impacts as defined in the 

study. Furthermore, providing the Electricity Supply Board with incentives to run its 

generators entails additional costs and m ight aslo give the impression to potential 

investors that there is little point in investing since there is an appearance of adequate 

generation capacity. However, ESB will not be able to run generation it does not have 

because of the divestm ent agreement referred to previously above. Avoided costs of 

the existing M arket Operation System are undoubtedly less than the costs to provide a 

new system, since the main costs are in the establishm ent of the system. Thus some of 

the cited benefits in the study are not in fact so beneficial I argue.

The distribution of Non-M arket Impacts or costs previously referred to above have 

two dimensions:-

“Geographical -  which looks at how the costs and benefits are divided up between 

Northern Ireland and the Republic of Ireland, and

Vertical: which looks at where costs and benefits are allocated within the supply chain 

between M arket Participants and Consumers.

The non-m arket impacts or costs are quite easily defined because they are shared 

geographically between Northern Ireland and the Republic of Ireland based on cost 

sharing rules agreed. M arket operation im plem entation costs are shared one quarter to

The Net Present Value of these social net benefits is C155MN and varies between €332 
and €411 Million over a 20 year life of the Single Electiricty Market. The €411 Million is 
broken down as follows: Variable cost savings €214.1 MN (predominantly due to ESB PG’s 
increased generation availability), installed reserve savings €160.7 MN (due to joint adequacy 
standards by EirGrid and SONI, avoided costs of redundant market operation system €30.2 
MN, avoided transmission investment costs €6.3 MN.
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three quarters between SONI and EirGrid. Regulatory designs and administration 

costs are shared one-third to two-thirds between NIAER and CER."*^^

Market Participant implementation costs are rather more difficult to establish but have 

been allocated between Northern Ireland and the Republic of Ireland in proportion to 

installed capacity or electricity demand, depending on the nature of the costs, 

according to the study. However, I argue, this is not the appropriate approach, because 

new implementation costs are going to be similar for each market participant 

regardless of location. For smaller companies, however, the impact of these new costs 

will be larger because the same costs apply regardless of the size of the company.

Further, the distribution of non-market impacts between market participants and 

consumers depends on a range of market, regulatory and contractual factors. For 

example, generators in Northern Ireland who are covered by long-term power 

purchase agreements have a right to cost recovery. Hence, for example, costs of new 

settlement systems are passed through to consumers.

Similarly, Market Operator costs are recoverable from market participants under the 

Single Electricity market and these costs will be allocated to producers and suppliers 

who will seek to pass them on to consumers. Whether they can do so depends on 

w'hether the generators and suppliers have a regulatory guarantee of costs recovery 

and the extent to which consumers can avoid these costs by switching supplier. I 

argue these costs are unavoidable for consumers because the price of electricity is 

broadly similar from all suppliers.

In sum, it seems to be the case that implementation and operational costs will not have 

significant effects on any other party, except the consumer from whom these costs are 

recoverable. In addition, because several generation plants in Northern Ireland and the 

Republic of Ireland have long-term power purchase agreements permitting cost 

recovery, these costs will not apply to them. The distribution of Market Impacts of the 

SEM i.e. wholesale market outcomes, cover costs savings from more efficient 

dispatch and investments, as well as price changes including reduction in the

Ibid Page v.
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resources used to meet the demand for electricity. Thus in the study they overlap with 

the social benefits previously referred to above.

What can be gathered from the report is that the net present value of costs of 

implementation of the Single Electricity Market at 2006 prices is estimated at €256 

Million, being made up of Market Operator implementation costs of €201.7 Million, 

Market Participant costs of €22.6 Million, Transmission System Operator 

implementation costs of €13.4 Million and Regulatory design and administration costs 

of €18.7 Million. Although the net present value of benefits of implementation of the 

Single Electricity Market at 2006 prices exceed these costs at €411.3 Million (best 

case scenario, long term), and thus appears to indicate that the benefits outweigh the 

costs over the longer term, in the immediate period the net present value of the 

benefits is only €155 Milhon and thus the costs outweigh the benefits. Considering 

the benefits are mainly derived from improved generation capacity by the Electricity 

Supply Board and improved North-South interconnector capacity, these benefits are 

not going to materialise because ESB has been divested of its generators. The 

electricity market is being enlarged with the addition of Northern Ireland by 30% and 

this thus reduces the dominant position of the former monopolies in Northern Ireland 

and the Republic of Ireland. Hence I argue, the decision to divest the Electricity 

Supply Board of 40% of its generation plant is dubious, because enlargement of the 

market in addition to construction of the East-West interconnector alone would have 

reduced any dominant position the ESB might have had and thus the ESB derived 

benefits must be discounted from the study. FurtheiTnore, the study did not consider 

an alternative scenario of simply improving transmission network and interconnector 

capacity but leaving the wholesale trading markets as they were i.e. two distinct 

wholesale markets instead of a merged wholesale market, thus avoiding all new 

market implementation or harmonisation costs and only incurring transmission 

network and interconnector costs in each jurisdiction.

In conclusion, the cost benefit analysis did not provide a clear indication that an Irish 

Single Electricity Market at this point in time was the best option I argue. Benefits are 

only seen in the longer term and only once further huge investments have been made. 

Possible disadvantages were not considered. No alternative methods of improving the 

markets in both jurisdictions without the implementation of an Irish Single Electricity
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Market were either suggested or costed. Rather it appears to be an accounting analysis 

of one single idea. The analysis of the Memoranda, 2006 Act, the 2007 Act, the High 

Level Design Paper, the Development Framework, the Connection Policy paper and 

the NERA cost /benefit study substantiate the arguments of uncertainty in law, 

policies and procedures, unbundling as a means to create competition, uncertainty 

with the wide powers afforded to the Commission without possibility of challenge or 

curtailment and inappropriate decision making to establish a Single Electricity Market 

between Ireland and Northern Ireland, based on a study that did not consider 

alternatives or costs other than the immediate implementation costs that could be 

described as level 1 costs, but not the future costs incurred as a result of policy and 

procedural changes which could be described as level 2 costs e.g. connection costs, or 

indeed the savings of a less integrated Single Electricity Market between Ireland and 

Northern Ireland or even the scenario of a vertically integrated all Ireland electricity 

industry.

10. Conclusion

The Irish electricity industry has been liberalised twice over in the last ten years. 

Firstly, there has been the liberalisation process in accordance with the Electricity 

Regulation Act 1999, the European Communities (Internal Market in Electricity) 

Regulations (S.I. 445 of 2000) and the European Communities (Internal Market in 

Electricity) Regulations (S.I. No. 60 of 2005) implementing Directive 96/92/EC and 

Directive 2003/54/EC and the accompanying European Union Regulations and 

Decisions of 2003. Secondly, less than a year after the first liberalisation process had 

been implemented, the second liberalisation process in the form of the Energy 

(Miscellaneous Provisions) Act 2006 and thus the Irish Single Electricity Market 

commenced. This was not because of a direct transposition of any of the European 

Directives but on the initiative of the Irish Government and the Government of the 

United Kingdom. Although it is clear that the second liberalisation process was being 

developed almost concurrently in the background, it was not part of the first 

liberalisation process.

The result of the first liberalisation process was unbundling of the incumbent into 

management unbundling and then into legal unbundling of the Transmission System
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Operator. All the other stages of electricity production were also unbundled on a 

management level with mergers and de-merges, operational and infrastructure 

agreements etc as described above. The difficulties involved in this have been 

identified with ownership unbundling appearing to be the only option to permit any 

level of independence. However, because of the production and supply process that 

requires interaction of all the unbundled bodies independence can never be 

guaranteed. The curtailment of the independence of the Transmission System 

Operator in its functions cannot be guaranteed by business rules for a technical 

process. Lack of transparency, duplication of work, and most importantly, regulatory 

uncertainty leading to lack of investor interest and increased prices for consumers, to 

name but a few, are the consequences. Regulatory uncertainty pervades the whole 

liberalisation process from the Directives through to their national transposition, and 

down to the policies and procedures. Unbundling contributes to the uncertainties, 

because the process for connection is not streamlined and fragmented. I argue, just as 

many economists, promoting this model of liberalisation take the view that the 

networks are natural monopolies (but for different reasons), the vertical integration of 

the electricity generation and supply process is a natural monopoly and a technically 

integrated system. There is also the contradiction that the incumbent must be 

unbundled but new market participants need not be. This does not mean that others 

cannot enter the industry and compete and that efficiencies in the industry cannot be 

attained. They can, but it does not require unbundling, because the Regulator with its 

wide powers manages the industry and not the incumbent. This model is more 

transparent, the market participant simply applies to the incumbent or the Regulator to 

be connected to the network, the access issue is thus eliminated and efficiencies are 

gained, because there is no duplication of work and the incumbent must compete with 

the competitor. Once market entry is secured, it is within the powers of the new 

entrant to gain market share through efficiencies and lower prices. I contend market 

dominance should only be curtailed if this dominance is being abused, not used by the 

Regulator to provide advantages to new competitors. Power purchase agreements can 

be offered to the market participant or the market participant can sell its generator to 

the incumbent. In either case the market participant can make profits. Security of 

supply and appropriate network development are increased, because appropriate 

planning of the network can take place without the risk of stranded assets. The 

consumer’s interest should come first and it is inexplicable why consumers are
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subsidising private companies now, when no subsidisation of the incum bent took 

place prior to liberalisation. The model proposed in this thesis is discussed further in 

the Conclusion chapter o f the thesis.

The results o f the second Irish Single Electricity M arket process are not fully evident 

yet. However, some matters are clear. In accordance with the NERA Cost Benefit 

Study this process does not demonstrate conclusively that it is likely to be of any great 

benefit to the consum er in terms o f price, because all the policies previously 

developed are to be redeveloped, not necessarily on a harm onised basis, including a 

new market trading system for the M arket Operator and market participants -  thus 

involving additional costs, which are not insubstantial. There is no greater benefit also 

in terms o f security o f supply with the Irish Single Electricity M arket than there 

would have been with simply building an additional interconnector between Northern 

Ireland and the Republic o f Ireland The evident benefit therefore is that it does expand 

the market trading opportunities by 30% approximately. Thus because of the 

additional costs to the electricity industry, there can be no reduction in price to 

consumers in the short or medium term. The redevelopm ent o f the previous policies 

ought not to be underestim ated because during this period more regulatory uncertainty 

is certain to occur and additional costs ensue for investors. Investors are unlikely to be 

enticed into the industry in this context, particularly, if there are political aspects to 

this.

The Electricity Supply Board is being divested o f 40%  of its generators on an all 

island basis in accordance with its Divestiture Agreement with the Com m ission for 

Energy Regulation. Strictly speaking it is questionable how the Com m ission can 

direct the Electricity Supply Board in another jurisdiction. The divestiture according 

to the Transm ission System Operator will require additional network reinforcements 

and / or additional generator plant, according to the EirGrid Transm ission 

Development Plan 2007-2011. Thus the safe operation o f  the network could be at risk 

due to insufficient generation of electricity. The issue of reducing a dominant position 

is therefore being tackled on percentage o f generation share. However, the retention 

of a dom inant position might not rest solely on the market share percentage, 

particularly if only the conventional generator aspect is addressed. M arket share of 

renewable generation can also be significant and aspects o f control such as efficient
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and economical access to the network and the formation o f tariffs for use o f the 

network system are a greater barrier or deterrent to entry than market share. The East- 

W est interconnector is under construction and will provide an additional 500 

m egawatts of electricity between Ireland and the United Kingdom. It will allow 

further wind generation on the transmission network and assist in the security of 

electricity supply. However, it is unlikely to cancel out the disadvantages o f the 

closure of ESB power stations. At a cost of almost €  one billion, other options such 

as constructing a new generator m ight have provided greater benefits. However, since 

an im portant function o f the interconnector is control the operation o f the 

Transm ission System in order to facilitate wind generators, it could be regarded as a 

further subsidisation o f wind generators.

The main new beneficiaries of the Irish liberalisation process appear to be wind 

generators, and generators who were successful in the tendering com petition due to 

the provision o f power purchase agreements and the provision o f State aid.

Finally, if there are any benefits to the consumer, they will only become visible in the 

long-term. Reductions in the price o f electricity due to efficiencies and com petition as 

envisaged by the liberalisation Directives are unlikely to become a reality based on 

the evidence above. Consum ers currently might have a choice in selecting their 

supplier, however, the choice is irrelevant because the same high prices are payable to 

all suppliers.

11. Recession and the Financial Crisis -  Is Re-Regulation a Consequence?

The M cCarthy Report“̂ °̂ takes the view that alternative ownership options for state 

energy companies need to be considered in the context of energy policy and with due 

regard to the adequacy of the regulatory regime. It quotes the Irish Academy of 

Engineering (2011) Report “ in industry efficiency term s the Irish electricity sectors 

does not match the performance of its EU peers....there  is an opportunity to lower

Report of the Review Group on State Assets and Liabilities of April 2011. Mr. Colm 
McCarthy, School of Economics, University College Dublin, Mr. Donal McNally, Second 
Secretary, Department of Finance and Prof. Alan Matthews Department of Economics,
Trinity College Dublin.
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costs / prices further over the next five to ten years by: minimising capital expenditure 

in the sector and taking advantage of increased supplies of low priced internationally 

traded natural gas” .^ '̂ I argue costs can certainly be lowered further and as can prices, 

however, the quotation above gives the impression that costs and prices have been 

com ing down. This is both inaccurate and deceptive, because since liberalisation costs 

and prices have been increasing. Furthermore, prices have increased all over the EU 

despite other M em ber States having larger markets, for instance, the United Kingdom 

as referred to above. However, efficiency gains can and must be made, but not via the 

current liberalisation process. Undoubtedly m inimising capital expenditure will 

lower costs, however, if  market participants are to be connected to the networks, as is 

their right under the liberalised electricity regime, then capital expenditure is a 

necessity I argue. However, because of the liberalised regime the network operators 

are in a difficult position of complying with their obligation to offer connection 

agreements, and at the same time due to this obligation being forced to build 

infrastructure that could be considered debatable and could result in stranded 

infrastructure. The netw ork operators must build the infrastructure where the market 

participant decides to build the generator, which frequently happens to be on remote 

m ountains or coastal areas in the case of wind generation, because the wind speed is 

highest in these areas. W ind and renewable generation are policies of both the 

Government and the EU and thus some difficult decisions will need to be made in 

how far Ireland can comply with these policies. The Review Group also has 

“reservations about the advisability in the public interest o f heavy commitments to 

sunk costs in the form  of renewable generation assets and the transmission 

infrastructure needed to connect them  to the grid” .'*̂  ̂ The Report also substantiates 

the previously discussed point in relation to subsidisation of wind generation and the 

costs o f this on conventional generators and the consumer. It states that “W ind 

generators ..face transm ission charges which do not reflect the incremental capital 

costs created their location decisions” and that “costs imposed through intermittency 

on conventional generators are also socialised or bom e directly by them”.''^  ̂ The 

Report also substantiates the argument of this thesis in relation to the Irish 

liberalisation process and in Recom m endation 20 it recom mends “an early review.

Ibid Colm McCarthy Page 32.
Ibid Page 33
Ibid Page 35-36.
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before divestment, to be undertaken of the system of energy regulations in Ireland”^̂ ”* 

on the grounds that there is no obligation to increase electricity renewable (wind) 

generation from the EU, that Ireland has sufficient generation capacity because no 

significant increases in consumption are expected, that large expenditure on 

interconnections to accommodate wind are not justifiable because there are cheaper 

methods of reducing carbon emission, in particular energy conservation. Moreover, 

the report again substantiates the argument in this thesis concerning the risks for 

Ireland (and the EU) with the merger of large European companies (discussed in 

chapter 2) and that “a small number of pan-European companies have emerged in the 

power industry which economists regard as oligopolistic in nature” .'*̂ ^

With respect to the unbundling of the Electricity Supply Board, Recommendation 21 

of the report substantiates the arguments in this thesis in relation to ownership 

unbundling and the purpose of unbundling. It recommends that “the transmission grid 

mcluding the high-voltage system in Northern Ireland, be transferred to EirGrid and 

retained in public ownership as a regulated monopoly...the Review Group notes that 

unbundling is not an end in itself but a policy designed to increase competition and 

efficiency in the industry”. H o w e v e r ,  with respect to ESB generation the report 

appears to contradict itself in Recommendation 23 because it recommends that the 

ESB be required to dispose of further generating capacity in Ireland, the units to be 

sold to be selected by the Commission for Energy Regulation....no acquirer should be 

permitted to bid for capacity which would bring its Irish market presence above about 

2000MW”."̂ ’̂ The reason given for this recommendation is that ESB remains the 

price setter in the Irish market far more often than any other generator, 

notwithstanding the 2007 disposal to Endesa of the Tarbert and Great Island 

generating stations together with four peaking units.'*̂ ** Clearly this contradicts 

Recommendation 20 of the report referred to above and also contradicts the 

assessment of market dominance in the report which states that the market share ESB 

generators now hold is 41% on an All -Island basis but this consists of the regulated 

market share and the unregulated market share, so in fact its market share is 31%. The

Ibid Page 36-37.
Ibid Page 37.
Ibid Page 44.
Ibid Page 46.
Ibid Page 45.
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report provides no evidence that ESB is the price setter and I argue this 

recom m endation is the disposal of the ESB generation arm by the back door, because 

it is being sold off in parts. Should this occur I argue, the Com m ission for Energy 

Regulation could also be downsized significantly or dissolved because it does not 

regulate independent generator suppliers, only the former incumbent. Furthermore, 

because the Transm ission and Distribution System Operator will not have any 

significant interaction with what remains o f the ESB generator arm and the ownership 

o f the network assets would have been transferred to EirGrid and the Distribution 

System Operator, the issues of market dominance, unbundling, access and 

connections to the networks would disappear and thus there would be not be anything 

significant to regulate. Generation would be virtually completely privatised and 

unregulated and the market would find its own price, regardless or economic or 

consum er considerations. In addition, in a market situation where there arc m ultiple 

competitors, there is generally one com pany that is a price setter. It is debatable 

whether this should be a semi-state company or a private company and thus this is not 

an adequate reason to recommend disposal o f further generators. It is more likely this 

recom m endation was proposed to raise funds for the Government because of the 

Recession and financial crisis, yet, this might be a decision that future Governments 

will regret, because a private company m ight set a price that could have even more 

catastrophic effects on the economy, and the Government will be unable to intervene. 

Indeed there is also the question of who will act as supplier o f last resort should 

private generator companies go into liquidation because ESB might not have the skills 

base to m anage these generators that are essential for the networks to function. A 

short term gain could thus be a long term loss and contradicts Recom m endation 1 of 

the Report which states “The Review Group recommends that any program m e of 

asset disposal should be assessed from the standpoint of its contribution to long-term 

economic recovery. The Group cautions against any actions which enhance short term 

asset disposal prices at the cost of damage to the econom y’s long-run 

com petitiveness” .'*̂ ^

There also appears to be an error in the report because it states, “while the low- 

voltage distribution system is also a natural monopoly and m ust be regulated, the

Ibid Page 9.
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Review G roup does not feel that, in the Irish m arket it would make sense to detach it 

from the ESB which owns and operates distribution across the island. W ith the 

measures recommended here the ESB will transfer its transm ission and hydro 

businesses to EirGrid and will sell further generation assets. It will then consist o f the 

rem aining Irish generation assets, interests in overseas generation assets, the regulated 

distribution system in both the Republic and Northern Ireland, the supply (retail 

business in the Republic and its international consulting and other business units”. 

However, Recom mendation 24 immediately thereafter states, “The Review Group 

recom m ends that the ESB ’s energy supply business, electricity distribution business, 

generation assets (after some divestment) international investment, and consulting and 

engineering business should be sold as a single entity” .''™ Thus this appears to be an 

error in the report because it contradicts the previous paragraph and other 

recom m endations in the report. In conclusion, the report makes some appropriate and 

some not so appropriate recom mendations. It is not foreseeable which 

recom m endations the Government will accept. Re-integration o f the Electricity 

Supply Board to reduce the costs o f regulation and re-regulation, duplication of work 

etc thereby creating efficiencies and reducing wasted expenditure, resulting in 

reduced electricity prices to all consumers and increase com petitiveness o f the Irish 

economy, rather than just the electricity industry as argued in this thesis, is not an 

option considered. Instead the focus is on reducing capital expenditure and the 

disposal o f assets, which I argue, is a short term and shortsighted solution of raising 

capital for the Government, however, it is more easily quantifiable because although 

efficiencies and reduced wasted expenditure are quantifiable, increased 

com petitiveness of the Irish economy might not be as immediately quantified. In the 

medium to long term though, it could in fact raise more capital than the solution 

proposed in the report, because low electricity prices would incentivise industrial 

com panies to invest in the Irish economy and thus yields greater benefits.

Ibid Page 46
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Chapter 4 

The Causes of such failings

Deficits in European Energy Policy , Security of Primary Fuel and 

Electricity Supply Exchanges through the Trans-European Networks

In

Electricity
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Part 1

1. European Energy Policy, Security of Supply, and Investment in Infrastructure 

1.1 Introduction and Contention

This thesis contends that a European Energy Policy can be categorised into six broad 

headings; security o f primary fuel supply, investm ent in infrastructure, security o f 

electricity supply, taxation and subsidies, environm ental protection, and regulatory 

provisions for a liberalised electricity (and gas) industry, although not necessarily the 

current model prescribed by the European Commission.

Part 1 o f this chapter examines the first three issues to demonstrate that the 

inappropriate legislative provisions o f these three issues contribute to the non-delivery 

o f the objectives of liberalisation o f the electricity industry. It is contended, that these 

three issues ought to form part of a European Energy Policy to elim inate the 

uncertainties in the fragmented legislative approach that currently exists in the 

electricity industry."^^' Further, in addition to these three issues being a cause for the 

failings of liberalisation of the industry, they are also, at the same time, objectives.

1.2 Inter-relationship of the issues.

The issues o f a European Energy Policy, containing provisions for security of prim ary 

fuel and electricity supply and investm ent and construction of infrastructure are 

interrelated, because the failure to develop and agree a com prehensive European 

Energy Policy prior to liberalisation of the industry or since, has created uncertainty 

for investors be they private or M em ber State, and is therefore a causative factor for 

non-delivery o f the objectives of liberalisation. This is because, although M em ber 

States have liberalised their electricity network, it is in accordance with their national 

energy policy i.e. to their own fashion, rather than the necessary pan-European energy 

policy appropriate to achieving a single European Electricity M arket and not twenty- 

seven individual markets. The uncertainties created by this in the context of security

Taxation, State Aid and Environmental Protection are examined in other chapters of the 
thesis, and also require integration into a European Energy Policy.

237



of electricity supply include for instance, different types of trading m arkets with 

different rules for trading, different network development plans that are not co

ordinated with neighbouring countries and little if any co-ordination in the 

construction of appropriate generation plant. Thus congestion and bottlenecks on the 

networks exist. This in turn causes barriers to trading on an inter-M em ber State basis 

and enables price manipulation. There is a reluctance to invest in expensive 

infrastructure without certainty o f return, because network and generation 

infrastructure must be in the appropriate location and of the appropriate type. For 

instance, Ireland is connecting many windfarm s hoping to sell excess electricity to the 

United Kingdom and thereby also manage the safety of its transmission system. 

However, the United Kingdom  has a sim ilar plan only on a much larger scale with 

France. W here private investors fit in with these inter-M ember State plans is difficult 

to determine.

Private investors have not invested in any infrastructure other than what has been 

necessary to connect their generation plant to the existing infrastructure. Existing 

infrastructure was, (certainly in Ireland) inadequate prior to liberalisation, but it is 

essential for trading, transmission, com petition, generation efficiency and from a 

single m arket perspective, security of supply purposes. Uncertainty for both M ember 

States and private investors exists also because, the Trans-European Networks 

(TENS) policy to enable investment and construction o f network infrastructure and 

related legislation is also uncertain, and is thus discussed in Part 2 of this chapter.

Security o f supply and generation efficiencies as envisaged by the European 

Com m ission in its Green Papers, are both objectives of and reasons for liberalisation. 

The Trans-European Networks policy alone, however, is not enough to address 

security o f supply, it also requires a European Energy Policy, because security of 

supply, I argue, concerns also sufficient supply o f appropriate primary fuels, sufficient 

generation plant, sufficient, appropriate network infrastructure construction 

(previously ensured nationally by the m onopoly utility) but now on both a national 

and European basis, including sufficient interconnection between M em ber States. 

Bjom ebye defines security o f supply as “ensuring the uninterrupted availability of
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sufficient electricity supplies to final customers at all t imes” , w h i c h  o f course it is, 

but many steps need to be taken to ensure the supply. Similarly so with respect to 

creating potential efficiencies. Virtually the same ingredients are also required for a 

com petitive single electricity market. In sum security of primary fuels and adequate 

infrastructure are necessary for security o f electricity supply and the developm ent of 

an internal market in electricity.

1.3 Academia

The academic literature has not addressed the issue of a European Energy Policy or 

the need for it as part of the liberalisation process o f the industry in any detail, 

because no cohesive policy currently exists. Singular legislation addressing specific 

issues IS currently in existence. Economic literature has focused on the developm ent 

of the trading market and price signals to invest in generator plant. It does not focus 

on the requirem ent o f investm ent in, and construction of, network infrastructure on a 

European basis and the need for complex issues to be integrated. Electricity price 

signals will not influence investors to invest in transmission line infrastructure or 

interconnectors, because by analogy, it is sim ilar to constructing road infrastructure; it 

requires a long period of time to receive a return on this type of investm ent and the 

investm ent required is huge. Thus I argue a comprehensive European Energy Policy 

Agreem ent is needed to progress the liberalisation process and secure supply of 

electricity. The European Com m ission’s approach o f addressing issues singularly has 

resulted in fragmented policies in the form o f Green Papers and European 

Com m ission comm unications. From legal academic literature Peter Cameron'*^^ 

explains why - “after several failed attempts, and in spite of various emergency 

m easures taken during and after the energy crises of the 1970’s the idea o f a 

Com m unity energy policy gave way to a new approach to energy strategy in 1981. 

This abandoned any attem pt at a transfer o f competence, a centralised decision 

m aking process or the creation o f EC rules on a common policy. The strategy 

...accepts more that action is better taken at national level, subject always to the

Henrik Bj0mebye, Investing in EU Energy Security -  Exploring the Regulatory Approach 
to Tomorrow’s Energy Production, Page 55.

Peter D. Cameron, Competition in Energy Markets, page 46, paragraph 2.24, Oxford 
University Press 2002.
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constraint that it contributes to a common effort but Community initiatives are 

advantageous...whenever and wherever it seems necessary and more effective. A 

common policy would therefore be justified only in those areas where the Community 

possessed specific or exclusive powers”. This view still appears to hold true partly, 

because no European Energy (Policy) Agreement exists. However, clearly the 

Community takes the view that in relation to energy it can create an internal market 

and this is baffling. Similarly, the Treaties have also not contained integrated 

provisions in this respect. I argue, since agreement has been reached by the Member 

States to liberalise their energy industries, the situation has therefore changed since 

the 1980s, and in order to pursue the internal market objectives successfully, such a 

policy is a necessity. The evidence is the internal markets in energy have not achieved 

their objectives. The European Commission has however, re-ignited the concept of a 

European Energy Policy through its Green Papers and Communications and these are 

addressed in the chapter.

1.4 Structure of the chapter

Part 1 of this chapter discusses the essential criteria of what could be contained in a 

European Energy Policy and briefly addresses the issues involved in ensuring security 

of primary fuel supply. The basis of both is contained in the European Commission 

Green Papers on security of supply and the European Commission Communication 

“An Energy Policy for Europe”. Thus the vital aspect currently missing is a formal 

agreement between the Member States. It is thus intended here, that in addressing the 

importance and intricacies of these issues, their necessity both in enabling the single 

market in electricity to move forward as originally envisaged is demonstrated, and the 

complexities of liberalising the electricity industry are identified, because measurable 

criteria other than the connection numbers of new market participants and the trading 

amounts of electricity need to be used in ascertaining the success or failure of 

liberalisation of the industry. The impact of even a small risk to the security of 

electricity supply is beyond measurement in monetary terms in the context of 

consumers. The 2011 Japanese tsunami demonstrates the economic and human 

consequences when only a small amount of electricity supply is lost for a prolonged 

period. The restoration of a regular supply of electricity is not achieved in a short 

period of time and this is the risk, because infrastructure construction takes several



years and many millions of euro. Thus connecting numerous windfarms as a measure 

of success of liberalisation is not an appropriate measure, because if the supply of 

electricity is insufficient and / or not regular, liberalisation is a failure since it is not 

supplying the needs of the consumer (i.e. security of supply at the least cost). In Part 1 

security of the supply of primary fuels, managing the risk to security of primary fuel 

supply, security of electricity supply and a sustainable, competitive and secure 

European Energy Policy to initiate investment are addressed. Part 2 of this chapter 

examines the issues creating barriers to the Single Electricity Market in the context of 

interconnection between Member States, how the Trans-European Networks and 

Maastricht Treaty legislative provisions, which commenced the process of an internal 

market, address this. The Financial support, identification of projects and access to 

infrastructure legislative provisions is examined to demonstrate the insufficiencies of 

European finance and lack of incentives for private investors The interim measures of 

congestion management on interconnectors and transmission lines are addressed to 

demonstrate the complexities of inter- Member State trading due to lack of consensus 

on methodologies and trading rules and to address the infrastructure deficit. All these 

issues are of relevance because they hinder the progress of the Single Market or 

Internal Market in electricity.

2. Securing the supply of primary fuels -  what are the risks?

Inexplicable and unjustifiable fluctuations in the price of oil and gas, and the repeated 

gas supply disputes between Russia and Ukraine (more recently again in 2008/2009), 

resulting in the gas pipeline being closed temporarily during the dispute, with 

consequential shortages in the supply of gas to European Member States, and 

additionally the power cuts by Russia to Belarus in June 2011 due to the inability of 

Belarus to pay for its imported electricity supply from Russia, exemplify the need for 

such a policy in Europe. The issues surrounding the security of primary fuel supply 

are due to the fact that the fuels come from non-EU countries and are thus not under 

the control of the European bodies. But Europe is not helpless despite this and has 

made good efforts to strengthen its position.

Security of Energy Supply has in fact been a long-standing issue, the roots of which 

are found in the Treaty of the European Coal and Steel Community provisions. This 

Treaty is no longer in force, but ensuring sufficient supplies of primary sources of
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energy at an affordable cost (and hence the means of production) has been an 

im portant foundation stone in the history and development o f the European Union, 

because it is one o f the founding Treaties o f the European Economic Community. 

Article 3 of the ECSC provides “The institutions of the Com m unity shall, within the 

lim its of their respective powers, in the common interest:

a. ensure an orderly supply to the comm on market, taking into account the needs 

of third countries;

b. ensure that all comparably placed consumers in the common market have 

equal access to the sources o f production;

c. ensure the establishm ent of the lowest prices under such conditions that these 

prices do not result in higher prices charged by the same undertakings in other 

transactions or in a higher general price level at another time, while allowing 

necessary am ortization and normal return on invested capital;

d. ensure the m aintenance of conditions which will encourage undertakings to 

expand and im prove their production potential and to promote a policy of 

using natural resources rationally and avoiding their unconsidered exhaustion;

e. promote improved working conditions and an improved standard of living for 

the workers in each o f the industries for which it is responsible, so as to make 

possible their harm onisation while the improvement is being maintained;

f. prom ote the growth o f international trade and ensure that equitable lim its are 

observed in export pricing;

g. prom ote the orderly expansion and modernisation o f production, and the 

im provem ent o f quality, with no protection against competing industries that 

is not justified  by im proper action on their part or in their favour.

Instead o f ensuring the supply o f coal which was the main primary source o f fuel in 

the production of electricity, the more recent European Com m ission Green Paper 

pubhshed in 2000^’"̂ sets out sim ilar objectives in respect of other primary sources of 

fuels and also advocates diversity in prim ary fuel supplies. Security o f Supply in the 

context of the Green Paper means the uninterrupted physical supply o f primary

Green Paper towai'ds a European strategy for the security of energy supply COM (2000) 
769 final, 29.11.2000. Not published in Official Journal.
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sources of energy. It is mainly concerned with the importation of oil and gas from 

countries outside the European Union, since the European Union has only small 

indigenous resources of coal, oil and gas, which are expensive to extract. Security of 

Supply also means that these imported resources should be readily available and at an 

affordable cost. Thus oil and gas must also be readily available without interruption 

i.e. they must be able to pass freely through transit countries. These crucial external 

risks where the European Union has little control continually come to the forefront 

despite the European Union’s huge investments in alternative transit countries.

Furthermore, there is a correlation between insufficient quantities of oil and gas at an 

affordable cost and economic deflation in the European Union, a correlation 

exemplified in the Oil Crisis of the 1970’s and ‘80’s from which Europe took a long 

time to recover in employment and productivity terms. This is due to the strong 

dependence on these products, particularly in the growing transport sector for which 

there is not yet a commercially viable fuel supply to replace oil. Insufficient 

technological development in finding a suitable alternative source and also because 

oil has been easy to transport and is still reasonably cheap, has undoubtedly hindered 

the furtherance of finding suitable alternative sources and technologies. The 

Commission in its 2000 Green Paper suggested, “diversifying the energy mix”."*’  ̂

Each Member State and energy company chooses its own energy mix. However, it 

argues, choices made by one Member State inevitably have an impact on the energy 

security of its neighbours and of the Community as a whole, as well as on 

competitiveness and the environment. The examples provided to sustain this argument 

are that a large reliance by a Member State on gas can have significant effects on the 

security of supply of its neighbours in the event of a gas shortage, and further, that 

decisions by Member States relating to nuclear energy can also have very significant 

consequences on other Member States in terms of the European Union’s dependence 

on imported fossil fuels and carbon dioxide emissions. It suggests that a Strategic EU 

Energy Review should offer a clear European framework for national decisions on the 

energy mix. This should analyse all the advantages and drawbacks of different 

sources of energy and the knock-on effects of these changes for the EU as a whole. 

This could be based on a standard methodology. Furthermore, it might be appropriate

Ibid, Page 9
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the Com m ission suggests, to agree an overall strategic objective, balancing the goals 

o f sustainable energy use, competitiveness and security of supply. This would need to 

be developed on the basis o f a thorough impact assessment and provide a benchmark 

on the basis o f which the E U ’s developing energy mix could be judged and would 

help the EU to stem the increasing dependence on imports. As an example, an 

objective might be to aim for a m inim um  level of the overall EU energy mix 

originating from secure and low-carbon energy sources. The suggestion o f a Strategic 

EU Energy review should, it is argued in this thesis, form part of a comprehensive EU 

energy policy rather than an isolated strategy. In fact, it is not only consumers, 

com panies and electricity generators who decide the energy mix, it is also the 

European Com m ission itself I contend. For instance, with its renewable energy 

D irective and its combined gas cycle turbine Directive it is encouraging wind and gas 

use. Thus in its present form  at least, the fragmented developm ent of policies within 

the European Com m ission in respect o f interrelated policies is clear, because it does 

not seem to acknowledge that its own other policies hinder diversity o f fuel supply 

leading investors towards particular fuel supplies.

In addition, there are price level risks to the security of primary fuel supply i.e. the 

level at which oil is traded internationally"*’*̂ and the OPEC cartel. Further, the price 

o f gas is linked to the price o f oil, and this thus effectively reduces the choice of 

diversification o f fuel source in relation to price. The Com m ission argues, “it is the 

energy choices made by the developing countries -  and in particular China, India and 

Latin Am erica whose population and energy demand will see the strongest growth, 

which will have the m ost decisive and lasting influence on the international energy 

m arkets” .^’’ Therefore, not only is demand increasing in Europe but also in 

developing countries. This will likely lead to greatly increased prices and critical 

shortages of these lim ited resources in the future.

Geopolitical disputes and the effects of exchange rates where barrels o f oil are 

currently traded in US Dollars should also not be underestimated. The Green Paper 

points out that the “impact o f speculative capital flows generated by the growing 

num ber of transactions in the futures m arkets can cause sudden price movements,

Ibid P.22 
Ibid P. 28
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which m ight be eased through the stockpiling o f oil as an anti- speculative 

measure” . I t  further acknowledges that crises in the supply o f oil often have more 

to do with market economics that with the physical disruption of supply.''’'̂  In 

addition, there is also the risk o f a creeping increase in the price o f oil or gas rather 

than a crisis in the supply o f these products. The regions which have plentiful 

resources in oil also have the highest levels o f natural gas and therefore, there is little 

possibility of spreading the risk in supply and transit. M oreover, the natural gas 

m arket is rigid and supplies are under long-term take or pay contracts that reduce 

com petition between exporters."*^® Therefore a large num ber of risks exist in the 

supply o f primary fuels, some within the control of the European Com m ission, but 

many outside of its control.

2.1 Managing the Risks to Security of Primary Fuel Supply

The European Union has managed the risks to security of primary fuel supply by 

facilitating the building o f suitable infrastructure through the Trans-European 

Networks programme (TENs) for example, in the case o f gas, building gas pipelines 

to transport it to the heart o f Europe."**' In addition the Tacis and M EDA technical 

assistance programmes are intended to improve the energy infrastructure.'**'

Energy conservation policies and demand m anagement such as energy efficient 

buildings and efficient transportation under the SAVE and ALTENER Directives,"**^ 

the labelling of appliances and the setting o f m inim um  efficiency standards and 

expanding or balancing the use o f alternative forms o f transport to road vehicles are 

m ethodologies used to reduce consumption and thus m anage the reduction of risks to

Ibid P. 28. Note the release of stockpiled barrels of oil by the International Energy Agency 
to counter market speculation in June 2011.
479

480
Ibid P. 29
Ibid P. 40
However, the larger infrastructure projects concern building through alternative transit 

countries i.e. they are also politically motivated.
Ibid P. 73 
Ibid P. 56
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security of supply."***"* The introduction o f the Euro should also not be underestim ated 

since this has helped in the m anagement o f exchange rate fluctuations.

The Green Paper takes the view, that the lack o f a comprehensive European energy 

policy considerably weakens its bargaining pow er with respect to negotiating supplies 

and seeks to develop such a policy, in particular, because the effects of the internal 

market now cross national boundaries and a problem  in one M ember State would 

therefore also have an impact on the other M em ber States."*^^ As part of a European 

energy policy, emergency reserves and crises measures that have been developed by 

the International Energy Agency could be further strengthened.'*^^ The im portation of 

prim ary fuel sources is currently a m atter for each M ember State, but there is a policy 

towards the holding o f or stockpiling o f oil. This thus not necessarily mean that the 

oil is stored in a particular country, but that contractual arrangements exist that if 

called upon, the oil will be supplied, often from a tanker at sea. M em ber States must 

also establish contingency plans for releasing reserves onto the market, lim iting 

consumption, ensuring supply to priority custom ers and regulating prices."**^ 

Furthermore, the completion of the internal market in gas is intended to lead to a spot 

market in the price of gas, which should reduce the rigidity in the price of gas the 

Com m ission states."*^® W ith respect to electricity production there has been a switch 

since liberalisation from  coal to gas, due to the em issions costs and technology change 

to combined cycle gas turbines in generation plants. The dem and for gas has therefore 

been increasing in the European Union and this will also, over time, limit the 

diversification of generation plant. In sum, risks in the secure supply of prim ary fuels 

can be managed by a comprehensive European Energy Policy, increasing the E U ’s 

bargaining power, the stockpiling o f fuels, balancing between and diversifying the

Ibid P. 70 
Ibid P. 39 
Ibid P. 28 
Ibid P. 28
Ibid P.30 International Energy Agency (lEA) Member States commit to maintaining 

reserves of oil equivalent to 90 days net of imports.
Ibid P.30
Ibid P.41. Since gas is imported from non-EU countries, it is difficult to see how a spot 

market will improve the price.
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various sources of supply (by product and by geographical region)"^^' and completion 

of the internal market in gas and electricity.

The diversification to renewable sources of energy, which are also linked to fiscal or 

taxation measures in order to promote this source, assists in reducing the risk. The 

2000 Green Paper suggests that renewable energy sources can be increased and 

developed through the removal of obstacles such as the granting of planning 

permission as a priority, and the use of emissions certificates which would have the 

effect of promoting renewable energy, which has little or no direct emissions. Indeed 

State Aids are currently available through a tendering procedure in the some Member 

States.'*^^ Thus there is also subsidisation of renewables and not just the removal of 

obstacles. In Ireland this has been through successive AER P r o g r a m m e s . T h e  

Commission argued in 2000 that State Aids for renewable sources could be provided 

through the taxation of conventional energy since waste products of conventional 

energy and the damage to the environment have not been taken into account in the 

pricing of conventional energy. These costs should be internalised using the polluter 

pays principle."'^'* I contend this argument does not take into account that wind energy 

indirectly contributes to the waste of conventional generators, due to the requirement 

that it must be supported by conventional generation at all times. Moreover, the 

carbon dioxide emissions directive is arguably intended to pay for pollution. This 

issue is discussed in detail in the Environmental Protection chapter of the thesis.

With respect to managing risks through fiscal or taxation measures according to the 

Green Paper 2000, this is justified to develop an energy and an environmental policy 

and to promote a truly competitive internal market and prevent distortion of 

competition. Tax harmonisation in the energy sector is a means to achieve this 

because the current disparities in taxation between Member States point to tax 

approaches with objectives of generating budget revenue, or economic policies to 

develop sectoral competitive advantages or even environmental, social or regional

Ibid P.2 
Ibid P. 44

'‘̂ ^Alternative Energy Requirement Programmes managed by the Department of 
Communications, Marine and Natural Resources.

Ibid P. 50
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considerations."*^^ This issue is discussed in detail in the Taxation and State Aid 

chapter o f the thesis, but undoubtedly Taxation and State Aid issues should be part of 

a European Energy Policy. I contend it is baffling that the Com m ission should argue 

these points, because the Energy Taxation D irective’s provisions in fact gear M em ber 

States towards doing exactly what the Green Paper states here should not be done.

Therefore, the main issues have not changed since the European Coal and Steel 

Com m unity Treaty i.e. ensuring that Europe has sufficient supplies o f prim ary fuels, 

which it is forced to import, due to its own lack of natural resources in primary fuels 

and that these imported fuels are affordable. In the 1950’s coal was the main 

indigenous prim ary fuel available in Europe but it is now too expensive to extract 

within Europe. In addition, since the 1950’s an additional factor has come into play: 

clim ate change caused by the emissions produced from the burning of fossil fuels. 

Notable other differences between the 1950’s European Coal and Steel Com m unity 

Treaty and now are that investors would receive a nonnal return on investments, the 

promotion o f an orderly expansion of and modernisation o f industries, no protection 

to com petition with competing industries and also included a policy o f using natural 

resources rationally thud avoiding their exhaustion. In addition, in relation to prices, 

the objective was the least cost (Article 3 (c) ECSC). Now the return on investment 

for investors is lim itless, industries expand as they desire but do have to modernise 

because of the caps on carbon dioxide emissions. Furthermore, the focus is now on 

com petition within an industry since the developm ent of the internal market and a 

policy o f using natural resources rationally and avoiding their exhaustion which was 

for the most part ignored in the past, has resurged since the warnings on climate 

change in the last 20 years or so. Europe’s import dependency in energy requirem ents 

is rising, reserves are concentrated in a few countries (roughly half o f the European 

U nion’s gas consum ption comes from only three countries, Russia, Norway and 

Algeria) global demand for energy is increasing and although the Com m ission has 

stated that since the European Union is the w orld’s second largest energy market, 

“acting together, it has the weight to protect and assert its interest” ,"*̂  ̂ based on 

evidence of the liberalisation o f the electricity industry and the recent financial crisis.

Ibid P. 50
Page 2 COM (2006) 105 final Green Paper -  A European Strategy for Sustainable, 

Competitive and Secure Energy. Not published in Official Journal.
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it is questionable if the Com m ission currently really can rely on all 27 M ember States 

acting together.'*^^ It is difficult to see how politicians would allow their citizens to 

freeze in winter and rely on candles for light at night in order to act together against 

oil or gas producers should such a situation arise. It is easy to foresee how civil unrest 

under conditions o f cold and darkness could develop. M oreover, although the 

European Union might have been the second largest energy market in 2007, with 

India and China developing at an enormous pace, this position will not be held for 

long. Indeed, if oil and gas reserves are running out, Russia would probably wish to 

use up its own reserves for its own people, rather than export it to others.”̂ *̂ In fact, 

Russia recently entered into an agreement to supply China with primary fuels and thus 

is developing its markets elsewhere.

The threat to security of supply o f prim ary fuels is real and urgent. The security of 

supply of primary fuels has an impact on the workings o f the Internal M arket in 

Electricity in the context of pricing and obtaining a reliable supply o f primary fuels to 

generate electricity and thus in the choices o f generation plant. This further 

substantiates the requirem ent for agreement in the developm ent o f a comprehensive 

European Energy Policy.

3. What is security of electricity supply?

Security of Supply in the context o f electricity is not a universally defined concept. 

The European Com m ission in its early legislation viewed it vaguely and widely 

because it included the safety of the network and the more general capacity to supply 

all electricity needs. In Directive 2005/89/EC on measures to safeguard security of

The financial crisis has proven, that in a crisis each Member State seems to be forced to 
determine and take its own actions to save itself. It took several weeks before the EU leaders 
even met to discuss the crisis, and so Ireland acted unilaterally. In any case, even after they 
met, the decision was left to each Member State to resolve their own problems. Furthermore, 
it is surely inaccurate to describe Europe has having the second largest energy market since 
the European Union is in reality the second largest customer of energy, but this simply 
demonstrates Europe’s weakness and dependence not strength. Other continents might still be 
developing, but they have the natural resources.

A recent example is that since the summer fires of 2010, Russia is not exporting wheat but 
using it itself.
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electricity supply and infrastructure i n v e s t m e n t , t h e  Directive defines “Security o f 

Electricity Supply” as the ability of an electricity system to supply final customers 

with electricity.^*’*’ It provides a separate definition for “Operational Network 

Security” to mean the continuous operation of the transmission, and where 

appropriate, the distribution netw ork under foreseeable circumstances. Foreseeable 

circumstances are not defined and therefore debatable. If a network is properly 

m aintained and operated, and has the appropriate infrastructure, the only circum stance 

which is unforeseeable is in cases of natural disaster. However, the Transm ission 

System Operator in Ireland, has argued that the volume of wind generator applications 

was unprecedented and com prom ised network security due to inadequate 

infrastructure capacity, thus implying this was unforeseeable.^*” Therefore, distinct 

definitions are certainly welcome, but as can be seen in the above example o f Ireland, 

they can be interchangeable because both to an extent depend on the infrastructure 

capacity of the network.

Harris defines “the concern over security o f supply into two distinct areas: (i) the 

likelihood of cessation o f provision o f electricity, for whatever reason, o f power to a 

party who currently uses and needs it and (ii) the current or prospective absence of 

provision, for whatever reason, of electricity to a party whose welfare or effectiveness 

would be enhanced by it” .̂ *̂ ‘ Both aspects are important with respect to liberalisation 

of the electricity industry since prior to liberalisation, in Ireland at least, the 

Electricity Supply Board m aintained both. Post liberalisation, both could be at risk, 

the first due to under-investm ent in conventional generation, but particularly, the 

latter aspect, if  living or establishing a business in rural Ireland, because the cost of 

providing a connection m ight now be prohibitive, which previously it was not due to 

the Electricity Supply B oard’s obligation to supply everyone with electricity.

Directive 2005/89/EC of the European Parliament and of the Council of 18 January 2006 
concerning measures to safeguard security of electricity supply and infrastructure investment. 
Official Journal L33/22 of 04.02,2006 
■'“ ibid Article 2(b).

Please refer to the wind moratorium discussion in chapter 3. Wind generation was being 
actively promoted through Governmental policy, for example, the Alternative Energy 
Requirements (AER), thus these issues were quite foreseeable. This incident demonstrates 
that adequate infrastructure and planning should have been in place prior to the liberalisation 
process as argued in this thesis because it was a barrier to entry for market participants.

Chris Harris, Electricity Markets -  Pricing Structures and Economics, Page 477. Published 
2005 by John Wiiey & Sons, Ltd.
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Bj0m ebye cites definitions from the Com m ission Green Paper: Towards a European 

Strategy for the Security of Energy Supply^^^ and the United Nations Development 

Program m e d e f i n i t i o n . T h e  comm on thread for all definitions is the requirement of 

investm ents, be it in generation plant or lines. From the perspective of EU electricity 

generation investment Bj0rnebye takes the view “that prom oting investments in 

generation capacity using prim ary energy sources other than natural gas in order to 

hedge against potential disruptions to natural gas supplies and obtaining investments 

in sufficient electricity generation capacity to ensure uninterrupted supplies in 

situations of both ordinary and peak load” are r e q u i r e d . D i v e r s i t y  of fuel supplies 

and generation investments to meet base and peak load are necessary elements, but 

more than that is required from a single market perspective, they m ust be co-ordinated 

between M em ber States. Particularly so, if efficiencies are an important factor in 

security o f supply.

Prior to liberalisation the integrated m onopoly utility com pany in each country 

managed security of supply. Now it is a function carried out by the network operators, 

supervised by the Regulator and has undergone some radical changes. So although 

securing electricity supply simply means ensuring that there is sufficient electricity 

supply i.e. generated and transmitted, and supplied to all consum ers, there are a lot of 

steps and criteria to achieving it, and this is made a lot more difficult in a liberalised 

market, because now the Transm ission System Operator m ust additionally depend on 

private generators to generate electricity in sufficient quantities and at the appropriate 

time, m ust ensure adequate finances and perm issions are in place for the appropriate 

necessary transmission infrastructure, and must take market factors and neighbouring 

interconnected countries into account.

Op cit Henrik Bj0raebye, Page 54.
United Nations Development Programme, World Energy Assessment, 2004 Update (New 

York: UNDP, 2004), 42 “ a term that applies to the availability of energy at all times in 
various forms, in sufficient quantities, and at affordable prices, without unacceptable or 
irreversible impact on the environment”.

Op. cit. Henrik Bj0mebye, Page 55.
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4. A Sustainable, Competitive and Secure European Energy Policy to initiate 

investment - can it be achieved?

M uch further action by the Com m ission and the M em ber States is required to attain 

the objectives o f hberalisation. Security of electricity supply is one such objective. 

This requires investm ents in national network lines, interconnectors and appropriate, 

reliable and clean generation technology. Investment in ageing infrastructure to the 

tune o f around one trillion euros will be required over the next twenty years. The 

legislative provisions and interim  measures in the context of infrastructure 

insufficiency are discussed in Part 2 of this chapter. In this section the main tenets o f a 

European Energy Policy to induce investment in generators are addressed, since this 

thesis advocates such a policy is a necessary requirem ent to induce investors and 

ensure security o f electricity supply. As slated by Bj0mebye^'’̂  there is no consensus 

in academic literature on whether competitive markets where the electricity prices 

charged to custom ers are the only source of revenue for electricity producers (energy- 

only m arkets) can be expected to deliver adequate, or optimal investm ents in 

generation capacity. Since competitive electricity markets are a relatively new idea, 

empirical evidence on the ability of well-functioning markets to provide the necessary 

investm ents in lacking.” Bj0mebye makes the assumption that there are well- 

functioning markets, but this is not the case in many countries because line and 

interconnector infrastructure is not in place. Furthermore, he states that many 

countries entered the era o f liberalisation with electricity generation over-capacity and 

then provides examples o f Spain and California where there was under-capacity 

leading to blackouts. Ireland is a further example, that just meets capacity and would 

not in fact meet capacity if  the form er m onopoly had not built a new conventional 

generator at Aghada and Bord Gais had not built a new generator at W hitegate. All 

infrastructure only has a specific lifespan and needs to be replaced or at least 

refurbished, and this is not a task completed overnight or inexpensively. M oreover, it 

m ust be reliable generation plant. Indeed the evidence is that there is a desperate 

shortage of network infrastructure, prohibiting certain generators from connecting to 

the network in a tim ely fashion and avoiding constraint payments. There is also a 

shortage o f interconnector infrastructure to enable trading and transm ission on an

Ibid Page 44.
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inter-Member State basis. Bj0raebye does not address this issue or the Trans- 

European Networks policy of the European Commission. Thus there are two types of 

investment required, generation and interconnector and line infrastructure.

The European Commission accepts that Europe has not yet developed fully 

competitive internal energy markets. To achieve this aim, interconnections should be 

developed, effective legislative and regulatory frameworks must be in place and be 

fully applied in practice and Community competition rules need to be rigorously
S07enforced. The call for interconnections to be developed is not new, the European 

Commission has spoken of this for more than ten years. The enormous costs and the 

question of who should develop these interconnections is the crucial issue, which is 

difficult to address under the internal market in electricity, because prior to 

liberalisation the Member States themselves would have built these interconnections 

for supply transmission purposes. This is discussed further in Part 2 of this chapter. 

Furthermore, the European Commission calls for the consolidation of the energy 

sector to be market driven if Europe is to respond successfully to the many challenges 

it faces and to invest properly for the future. Thus for investment reasons a European 

Energy Agreement must be agreed. However, the internal market in electricity is 

supposed to generate competition not consolidation and I argue consolidation is in 

fact detrimental to consumers. It is therefore difficult to establish exactly what the 

Commission’s aims really are because they seem to contradict each other in different 

documents. Furthermore, the liberalisation legislation has not created competition but 

consolidation. In addition, the Commission has not developed any incentives for 

investments to be market driven.

There is no need to re-invent the wheel in relation to the development of a European 

Energy Policy. Many of the requirement are set out in the Commission’s 2006 Green 

Paper “A European Strategy for Sustainable, Competitive and Secure Energy” and the 

European Commission 2007 Communication “An Energy Policy for Europe”. T h i s  

is not to accept that these requirements and actions are sufficient or without criticism.

Page 2 COM (2006) 105 final Green Paper -  A European Strategy for Sustainable, 
Competitive and Secure Energy.

Communication from the Commission to the European Council and the European 
Parliament. An Energy Policy for Europe COM (2007) 1 final. Not published in Official 
Journal.
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and certainly many more aspects need to be addressed in such a policy, but it is a 

starting point. Moreover, Directive 2005/89/EC concerning measures to safeguard the 

security electricity supply and infrastructure investment contains the Commission’s 

legislative provision on this matter. An analysis of these is set out below.

The Commission has identified the development of a single European Grid. By this is 

meant ensuring common rules and standards on issues that affect cross-border trade, 

because this it argues could encourage harmonised, or at least equivalent, grid access 

conditions resulting in consumers being able to purchase their electricity from 

suppliers in other Member States. This would take the form of common rules on 

regulatory issues that affect cross-border trade. The Commission proposes two 

methods of achieving this i.e. examining what needs to be done to address the 

differences between existing equivalent powers and independence for national 

regulators and to examine whether existing forms of collaboration between national 

regulators and national grid operators are adequate, or whether a closer level of 

collaboration is needed with, for example, a European energy regulator to look at 

cross-border issues. This suggestion has been acted upon and a new Agency has been 

established under the European third package legislation previously discussed in 

chapter 2. A further suggestion by the European Commission is that a European 

Centre for Energy Networks could bring network operators together in a formal body 

to assist work on developing a European Grid Code. A European Grid Code would set 

out the technical requirements on a standardised basis I suggest.

These suggestions are not new and in fact bodies are already established to solve the 

issue of cross-border trade. There is already a European Transmission System 

Operators organisation in place (ETSO) who has been working in conjunction with 

other parties at the Florence Forum which is a body specifically set up to deal with 

cross border trade activities including inter Transmission System Operator 

compensation and the issues under Regulation 1228/2003/EC on conditions for access 

to the network for cross-border exchanges in electricity (previously discussed in 

chapter 2). Furthermore, there is also already a Council of European Energy 

Regulators and the European Regulators Group set up under Commission Decision
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2003/796/EC^°^ establishing the Regulators Group for electricity and gas, and whose 

purpose is to deal with regulatory issues on a European level. There a risk of 

duplication o f activities and bodies I contend which could lead to disputes or issues 

being overlooked. Furtherm ore “comm on rules” have not proven successful in the 

liberalisation Directives and so it is difficult to ascertain on what grounds it would be 

successful in respect o f a European Grid. Indeed comm on rules I argue are 

responsible for the creation of 27 different markets and their differing market rules 

and thus for the current inadequate level o f electricity trading. Further common rules 

would only entrench the uncertain position. Identical rules must be in place.

The Com m ission further suggests a priority interconnection plan. The Green Paper 

states “that progress has not been satisfactory and that there can be no truly 

com petitive and single European market without additional physical capacity. This is 

particularly vital for countries such as Ireland and M alta or for the Baltic States, 

which rem ain an energy island” . F o r  the purpose of clarity, the European Grid 

means the technical rules for interconnection i.e. electrical engineering rules and 

standardisation o f equipm ent, whereas interconnection here means the physical 

network i.e. a cable crossing under the sea in the case of Ireland or Malta. Thus 

private and public investments in infrastructure need to be stim ulated and 

authorisation procedures accelerated to further the construction o f infrastructure. The 

greater the interconnection in the European electricity grid the lower the need for 

spare capacity and, in time, the lower the costs. The action it intends undertaking to 

resolve this issue is to identify the individual measures it considers im portant at the 

level of M em ber States and that further actions at Com m unity level will also be 

identified such as m ore effective use of the Trans European Network instruments. I 

argue the Com m ission is correct in relation to interconnection being essential to create 

a com petitive single m arket and in that there could be a reduction in spare capacity in 

each M em ber State. Yet, reductions in spare capacity need to be treated with caution

Decision 2003/796 on establishing the European Regulators Group for Electricity and Gas. 
O.J. L 296/34. Note this Decision has been repealed by Commission Decision 2011/280/EU 
of 16 May 201 Ion repealing Decision 2003/796 establishing the European Regulators Group 
for Electricity and Gas. OJ L 129/14 of 17.05.11. This was to ensure the smooth transition to 
the Agency for the Co-operation of Energy Regulators.

Op. cit Page 6, COM (2006) 105 final Green Paper. The reference to Ireland refers to 
electricity interconnection and not gas interconnection because gas interconnection has 
already commenced.
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because electricity cannot be stored unlike other consumer items. Interconnection is 

fine provided there is no significant electrical incident in the country supplying 

another interconnected country. But should such an incident occur, if the country 

being supplied does not have sufficient indigenous capacity to call on to supply its 

network, then this network will also be down, leading to blackouts. In other words it 

would not seem econom ically sensible to, for example, only produce half the 

electricity needed to supply a M ember State and rely on purchasing the other half 

through an interconnector from  another M em ber State. The difficulty with the 

C om m ission’s suggestion of the priority interconnection plan is that it has made no 

suggestions in relation to who is going to build, pay and maintain the interconnectors 

or how exactly it intends to stim ulate investment. This therefore remains the primary 

stum bling block to physical interconnection. In sum, the percentage o f imported 

electricity must be carefully assessed and the interconnector infrastructure needs to be 

financed.^'* Clearly this interconnector infrastructure should have been constructed 

prior to liberalisation, because the issue of enabling trading and transmission of 

electricity was foreseeable prior to liberalisation, but must now form  part o f a 

European Energy Agreem ent I contend. The steps currendy taken to achieve the 

priority interconnection plan and the Trans-European Networks are discussed in Part 

2 of this chapter.

The replacem ent o f ageing electricity generation capacity to meet dem and including 

dem and peaks over the next 20 years and the necessary r e s e r v e ^ i n  order to prevent 

disruptions at high dem and and to serve as back-up for intermittent renewable energy 

sources as required. The Com m ission states that for timely and sustainable 

investm ents, a properly functioning market is needed, giving the necessary price
513signals, incentives, regulatory stability and access to finance. It is argued in this 

thesis, that regulatory stability and certainty is the core issue of liberalisation and the 

phased liberalisation of the electricity industry has caused regulatory uncertainty with 

investors not willing to invest in the unknown. Financial institutions are also unlikely 

to provide huge investm ent finance when the circumstances are unknown, particularly

By reserve is meant reserve capacity referred to in the preceding paragraph above.
I argue the reverse is true. Regulatory stability, access to finance, the necessary price 

signals and incentives must be in place first, in order to create a proper functioning market, 
which will only then entice further investment.
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in a small country like Ireland, in which the num ber of financial institutions providing 

such finance is limited. In addition, the nature o f the product itself takes at a m inim um  

not less than three years to construct, and that is the generator only. The electricity 

generated m ust then be transported or transm itted to where it is to be consum ed or 

further distributed. The infrastructure for this to take place m ust also be constructed. 

A properly functioning market needs the infrastructure to transm it the electricity and 

enable trading, this requires the network infrastructure previously referred to above, 

hence an energy policy to incentivise and create certainty for the network 

infrastructure must be in place first. In other words robust network infrastructure must 

be in place first to develop a market and not vice versa as the Com m ission suggests. 

By analogy, there is little point in having a car with no roads to drive it on.

The Com m ission also identified ”a level playing field: the im portance o f unbundling” 

as a priority. This issue has been addressed in detail in chapter 2 and 3 o f the thesis. 

Considering the cost and time to construct a conventional generator (approximately 

€300 m illion or more and no less than three years at the m ost prudent estimate), it is 

difficult to imagine potential market participants investing under circumstances of 

regulatory uncertainty unless financial or other incentives are provided. The only 

solution the Com m ission has provided in the Green Paper is to state that the 

provisions o f the second electricity Directive (Directive 2003/54/EC) be fully 

im plem ented, not just in their letter but also in their spirit. Indeed it goes on to state 

that if progress to a level playing field does not result, further measures at Com m unity 

level should be considered. Thus the third legislative package of 2009 is intended to 

resolve this.

The Com m ission’s suggestions further include smart electricity networks, distributed 

generation and demand management.^'"* These suggestions are already in place in 

m ost M em ber States, however they need to be tied together in an agreed European 

Energy Policy. Distributed generation would however, be a fundam ental shift towards 

a different electricity generadon and supply model, which is the opposite o f the 

transm ission based model currently in place, because it is essential local rather than 

national or international. I argue it is a better model from a sustainable energy

Demand management is carried out through the provision of Ancillary Services.
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generation and supply perspective. D istributed generation is addressed in detail in 

chapter 5 of the thesis.

Further suggestions include the establishm ent of a “European Energy Supply 

Observatory” to m onitor the demand and supply patterns on EU energy markets, 

identifying likely shortfalls in infrastructure and supply at an early stage and 

com plem enting on an EU level, the work of the International Energy Agency. The 

im provem ent of network security through increased collaboration and exchange of 

information between transm ission system operators in defining and agreeing common 

European security and reliability standards in a “European Centre for Energy 

Networks” with powers to collect, analyse and publish relevant information as well as 

to im plem ent schemes approved by the relevant regulatory institutions are other 

suggestions. It is submitted that these actions are substantially already in place. There 

appears to be little advantage in duplicating the work of the International Energy 

Agency through the form ation o f a European Energy Supply Observatory. 

Advantages are also difficult to see in creating a European Centre for Energy 

Networks, when the European Transm ission System Operators Organisation and the 

Florence Forum are already in place. These tasks need to be carried out by one body 

so that investors can access information easily and quickly. M oreover, a clearer 

overview is provided when only one body is responsible for all the issues, for 

example, the European Regulators. In whatever form these suggestions come to 

fruition, they do need to be part o f a European Energy Agreement.

The physical security of infrastructure, merits two main actions for further 

consideration according to the Com m ission. Under the first action, a mechanism 

could be developed to prepare for and ensure rapid solidarity and possible assistance 

to a country facing difficulties following dam age to its essential infrastructure. Under 

the second action com m on standards or measures m ight be taken to protect 

infrastructure. In relation to physical security o f infrastructure, Ireland and the United 

Kingdom already have a mutual assistance relationship in place. The Electricity 

Supply Board has often sent its network technicians to assist with infrastructure 

repairs after severe weather storm s to the United Kingdom. No doubt all of these 

matters could be im proved upon, particularly if  given direction and although this 

might not incentivise investment, investors would be reassured that their assets will be

258



protected and repaired quickly. Thus there is merit in including it in a European 

Energy Agreement.

An im portant suggestion by the Com m ission is that the existing Directives on gas and 

electricity security of supply should be examined to ensure they can deal with 

potential supply disruptions. This is the crux o f the m atter and should be addressed 

with the utmost urgency. Indeed it should involve a medium term contingency plan to 

follow on from the emergency plan referred to above. Directive 2005/89/EC of 18'*’ 

January 2006 concerning measures to safeguard security o f electricity supply and 

infrastructure investment is the current Directive on this matter. Article 1 of the 

Directive provides that the purpose o f the Directive is to establish measures aimed at 

safeguarding security of electricity supply so as to ensure the proper functioning of 

the internal market for electricity and to ensure an adequate level o f generation 

capacity and an adequate balance between supply and demand of electricity, including 

an appropriate level of interconnection between M ember States for the developm ent 

o f the internal market."

Article 3 states that “M ember States shall ensure a high level o f security o f electricity 

supply by taking the necessary measures to facilitate a stable investm ent clim ate and 

by defining the roles and responsibilities of com petent authorities, including 

regulatory authorities and all relevant market actors and publishing information 

thereon. The relevant market actors include inter alia, transm ission and distribution 

system operators, electricity generators, suppliers and final custom ers.” Although a 

num ber of criteria are listed^'^ to implement these m easures, the most important

Directive 2005/89/EC of 18'*’ January 2006 concerning measures to safeguard security of 
electricity supply and infrastructure investment, Official Joumal L33/22 of 04.02.2006

That is to take account of (a) ensuring continuity of electricity supplies, (b) the importance 
of a transparent and stable regulatory framework, (c) the internal market and the possibilities 
for cross-border cooperation in relation to security of electricity supply, (d) the need for 
regular maintenance and where necessary the renewal for the transmission and distribution 
networks to maintain the performance of the network, (e) the proper implementation of 
Directive 2001/77/EC promoting renewable energy sources and Directive 2004/8/EC 
promoting cogeneration based on a useful heat demand insofar as their provision are related 
to the security of electricity supply, (f) the need to ensure sufficient transmission and 
generation reserve capacity for stable operation and (g) the importance of encouraging the 
establishment of liquid wholesale markets. Details of exactly how this is done or to what 
levels are not provided, and thus the vagueness and regulatory uncertainty persists. In fact 
further criteria are listed in Article 3 (3):- the degree of diversity in electricity generation at

259



aspect of this Article is not defined; a stable investment climate. This is, where 

regulatory uncertainty, the focus of this thesis, plays its role.^'^ Defining the roles of 

m arket actors is not a hugely progressive step towards facilitating a stable investment 

climate, indeed their roles have already been defined in the liberalisation Directives. 

Hence this is a further example of legislation addressing the same or related issues not 

being fully integrated. The task to facilitate a stable investment climate is left to the 

M em ber States i.e. the governments. However, in the liberalised electricity industry, 

governm ent does not play a significant role, the regulator does. The regulator is 

working within the constraints of European legislation that has 1 argue, created the 

instability due to uncertainty in the legislation and policies. Attracting investm ent to a 

small market is even more difficult. A stable investment climate m ust commence at 

the point o f where the uncertainty and instability started i.e. at EU level. For 

instance, the definition “balance between supply and dem and” is defined simply as 

the foreseeable demands o f consumers to use electricity without the need to enforce 

measures to reduce consumption. This definition does not contribute to certainty in 

the directive or investor incentivisation. Exam ining the meaning of balance between 

supply and dem and would reveal that voluntary measures to maintain the balance 

between supply and demand in the fonn  of Ancillary Services are already in place For 

instance, in Ireland there are measures for industrial custom ers to reduce their 

consum ption, in the event of an emergency, but also in non-em ergency situations such 

as the w inter m onths or at peak times. The consumers are paid for this service through 

a num ber o f Ancillary Services schemes. Certainly w inter is foreseeable and this 

definition raises a num ber of issues such as for example, generation efficiency and if 

another generator should be built simply to meet the w inter peak demand period. On a 

literal interpretation there appears to be a conflict between this Directive and the 

liberalisation Directives, because it potentially questions whether these type of 

Ancillary Services should be in place. According to the liberalisation Directives they 

should. Furtherm ore there is a suggestion in Article 5 that there should be a higher 

charge for consum ption during peak hours. Article 5 concerns the balance between

national or relevant regional level, the importance of reducing the long-term effects of the 
growth of electricity demand, the importance of encouraging energy efficiency, the adoption 
of new technologies in particular demand management technologies, renewable energy 
technologies and distributed generation and finally, the imponance of removing 
administrative barriers to investments in infrastructure and generation capacity.

This issue is discussed throughout the thesis from different perspectives and thus is not 
discussed further at this point.
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the demand for electricity and the availability o f generation capacity. In this context 

M em ber States “shall w ithout prejudice to the particular requirements o f small 

isolated systems, encourage the establishm ent o f a wholesale market fram ework that 

provides suitable price signals for generation and consum ption” . Consumers will then 

defer consum ption o f electricity and this is unlikely to incetivise investment. Hence 

the requirem ent for a European Energy Agreement because it could address this and 

many other issues such as State Aid and Taxation inducements etc to create a stable 

investm ent clim ate on an equal basis for all M em ber States.

In accordance with Article 3 (4) M em ber States should ensure that measures are non- 

discrim inatory and do not place an unreasonable burden on the market actors, 

including m arket entrants and companies with small market shares. This also includes 

the cost o f electricity to final customers. However, the evidence throughout this thesis 

is, that in fact, market entrants have been heavily burdened, financially and also with 

tim e delays, particularly in Ireland because of the regulatory uncertainty in the 

connection offer process and inadequate infrastructure they have had to endure and 

thus also uncertainty in relation to when they can generate electricity at m aximum  

capacity for instance exists. I contend liberalisation must be on a least cost basis for 

consum ers to benefit. M oreover, this provision is also quite unceitain because 

objective criteria o f what an unreasonable burden is need to be established. It also 

seems to imply that companies with small market shares should receive preferential 

treatm ent when the liberalisation Directives specifically prohibit discrim ination of
C I O

market participants in relation to access to the network.

O f particular interest to Ireland is Article 3 (5), because in ensuring an appropriate 

level of interconnection between M em ber States, special consideration shall be given 

(a) regarding each M em ber State’s specific geographical situation, (b) m aintaining a 

reasonable balance between the cost o f building new interconnectors and the benefit 

to final custom ers and (c) ensuring that existing interconnectors are used as efficiently

See for instance Article 8 (f) of Directive 2008/72/EC of the European Parliament and of 
the Council of 13 July 2009 concerning common rules for the internal market in electricity 
and repealing Directive 2003/54/EC O.J. L211/56 of 14.8.2009 which provides “ensuring the 
non-discrimination between system users or classes of system users, particularly in favour of 
its related undertakings”.)
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as possible. I argue the num ber o f custom ers and the size o f the m arket should also 

have been included as criteria, since the costs can far outweigh the benefits, if the 

m arket is small. The building of new interconnectors is barely justified  in the case of 

Ireland, because the benefit is prim arily to wind generators rather than final
519customers.

W ith respect to network investment, according to Article 6, M em ber States are 

obliged to establish a regulatory fram ework that provides investm ent signals for both 

the transm ission and distribution system netw ork operators to develop their networks 

in order to m eet foreseeable dem and from  the m arket and which facilitates 

m aintenance and where necessary renewal o f their networks. This is an interesting 

provision, since in Ireland it is the netw ork operators, particularly, the Transmission 

System Operator, who for a substantial period o f tim e wished to have additional 

interconnectors constructed, but no Governm ent funding or affirm ative decision was 

forthcoming, which is crucial to this requirem ent. Details in relation to the regulatory 

framework, which would or could provide investm ent signals are absent in the 

Directive. M oreover, this provision clearly contradicts the C om m ission’s Green 

Papers and the liberalisation Directives, which contend that investm ent should be 

market based. Bj0m ebye takes the view that the provisions concerning electricity 

generation in this Directive and in the liberalisation D irectives flow from the 

regulatory point o f departure that investm ent should be market-based. He states “these 

provisions can for practical purposes be divided into two groups: m easures requiring 

M em ber States to facilitate the functioning of the electricity m arket in order to attract 

m arket-based investm ents and measures restricting the M em ber S tates’ rights to have 

recourse to instrum ents o f market intervention” .

Thus the form al provisions of Directive 2005/89/EC do not provide substantive 

additional requirem ents or information, which are not already addressed in other 

legislation or informal documents. It is at the discretion o f M em ber States to facilitate 

a stable investm ent clim ate within the constraints o f European legislation. It raises 

issues that have been problem atic in the liberalisation process, but does not provide

Please refer to the chapter on Ireland in this thesis for the cost benefit analysis carried out 
on the East West Interconnector.

Op cit Henrik Bj0mebye, Page 8.
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sufficient detail in relation to how theses can be resolved. The Directive is a further 

example o f how specific issues, such as security o f supply, have not been addressed 

appropriately in the previous liberalisation Directives and thus an attempt is made, to 

instead address this im portant issue through a further legislative measure. This seems 

to be the m ethodology constantly employed by the Com m ission, but as argued in this 

thesis, this m ethodology gives the appearance o f fire-fighting the issues. M oreover, 

there are a num ber o f im portant contradictory provisions in this Directive and 

therefore regulatory uncertainty is present again.

Another area requiring action to ensure security of supply is research and 

developm ent. The 2006 Green P a p e r , p r o p o s e s  a strategic energy technology plan 

to accelerate the developm ent o f promising energy technologies. The purpose o f the 

plan is to strengthen the European research effort and to prevent overlaps in national 

technology and research program m es, thereby putting the focus on agreed EU-level 

goals. The EU also needs to consider ways to finance a more strategic approach to 

energy research, taking further steps towards integrating and coordinating Com m unity 

and national research and innovation programmes and budgets. In addition, research 

in areas o f high-energy use should also be addressed with the proposed European 

Institute o f Technology helping to play a role in this according to the Com m ission. 

The EU Em issions Trading Scheme can ensure that the im plem entation of 

environm entally friendly energy production, conversion, and use, is financially viable 

and provides powerful policy signals to the market to create a stable clim ate in which 

industries can take the long-terai investment decisions required according to the 

Com m ission. ‘ I argue, the developm ent of new technologies to secure electricity 

supply m ust be prioritised in any European Energy Agreement. The EU emissions 

scheme m ight encourage m ore wind generators and generation technology, but will 

not I argue incentivise investm ent in transm ission infrastructure from  private 

investors. M uch stronger formal action and com m itm ent is required.

Page 13 COM (2006) 105 final. Green Paper.
I argue, the European Commission is being optimistic expecting that the market and 

private investors will solve all these problems. Most smart investors take calculated risks. It 
seems that many European Union and / or Member State responsibilities and functions should 
simply be transferred to the markets so that the risk is borne by private investors. This appears 
rather reckless considering that climate change and hence research and development is 
supposed to be a priority and survival issue. In addition, without political leadership, which 
includes financial and regulatory commitments, the market appears uninterested.
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An issue that has not been addressed by the European Com m ission to date is the area 

o f international investment law. As stated by Peter D. Cam eron “given the nature of 

international investm ent law as a fragm ented, decentralised system, lacking an 

equivalent of the W orld Trade Organisation in the filed of international trade, the 

m anner in which the law develops is highly case-specific” and thus to create certainty 

and induce investor interest, investm ent rules need to be developed in the context of a 

European Energy Agreement. Indeed Cam eron describes the origins of instability of 

the obsolescing bargain in the following terms “the investor concludes a formal 

agreement with the host state to carry out exploration and or extraction, or to invest in 

fixed transm ission and distribution networks, or in power generation facilities, on the 

basis o f guarantees and incentives offered by the host state, usually expressed in 

contractual form, and supported by a wide ranging legal and regulatory framework. 

After the bulk o f the investm ent has been made, the allocation of risks shifts rapidly 

from the capital-hungry host state to the investor. Negotiating leverage shifts during 

the project life cycle: the investors require a long period to achieve their expected 

return while, once the investment is made, the host state has what it required. For a 

variety of reasons, the host state may then conclude that the original bargain is

obsolete and force a revision of its term s in the years following the m aking of an

investm ent -  often a very large, fixed one in this sector - the investor therefore faces 

an increasing risk that the host state may exercise its sovereign powers to modify the

term s o f the contract in w a y s  to reduce the value of a project than through outright

expropriation o f the asset”^̂ ”* Indeed he also describes the price cycle risk where “the 

investor concludes an agreement on the basis o f assum ptions about price that are 

within a specified range, appropriate to the project and linked to expectations about 

future international market conditions. Subsequently the international price rises

dram atically, leading to unexpectedly large gains for the investor the host state

then seeks to capture these gains by, for exam ple, im posing a special tax or initiating
c o c

a (possibly forced) renegotiation o f the terms o f the original contract” . Investors 

therefore face considerable risks in infrastructure investments, arguably less so in

Peter D. Cameron, International Energy Investment Law, Introduction, Page xlix, Oxford 
University Press 2010.

Ibid. Page 4, paragraph 1.04.
Ibid. Page .5, paragraph 1.05.

264



European Member States, but still require assurances that their considerable 

investment is not going to be loss producing. A European Energy Agreement to create 

certainty would provide at least some reassurance I contend. General European 

investment principles as part of a European Energy Agreement could be the incentive 

investors require.

To conclude, if it seems like that the same ideas are being recycled again and again 

whether they be in Commission communications, Green Papers or legislation, this is 

because they are. The Commission belatedly, I contend, considering that the 

liberalisation process took place more than 10 years ago, refers to regulatory 

uncertainty and lack of investment. But lack of interconnection, lack of transparency, 

insufficient infomiation for decision making and incomplete and/or inappropriate 

unbundling all contribute to regulatory uncertainty and hence lack of investor interest. 

These deficiencies lead and have led to higher electricity prices, insecure supply, 

possible physical and technical safety risks to the networks and possibly increased 

risks to the economies of Member States. In essence, the failure to have these issues 

addressed, agreed and implemented with certainty at the appropriate time has led to 

the Domino Effect of Regulatory Uncertainty -  if the foundation is not appropriate, 

then much that follows including measures to rectify, is also not appropriate because 

it potentially adds to the existing uncertainties and complexities rather than resolves 

them, particularly over the longer-term.

When the Commission refers to the consolidation of the energy sector and that it 

should be market driven if Europe is to respond successfully to the many challenges it 

faces and to invest properly for the future, in Ireland certainly, the former state 

monopoly could keep costs down because of its vertical integration and the power to 

construct the appropriate generation and infrastructure where and when it was needed 

and was also in a position of having the return on investments spread over a longer 

period than is possible with private companies. This is thus no longer possible in the 

liberalised industry. I argue it is not the consolidation of the energy sector, but the 

consolidation of legislation and policies that is required. There also appears to be a 

trend, certainly when one looks at the history of what has happened in the 

Telecommunications industry, that once the former monopoly is sold to private 

investors / shareholders, the company is then sold and re-sold. This then leads to a
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weakened infrastructure amongst other consequences^^^, since the shorter-term goal of 

profit supersedes all other goals. “M arket driven” actions as avowed to by the 

European Com m ission would not seem to be the appropriate methodology to achieve 

the objectives it has set for its M em ber States. Certainly not, if this is the only 

investm ent m ethodology employed. Alternatively, “in order for investment to be 

reflective of the benefit imparted, and for the respective build of transmission and 

generation to be econom ically optimal, then the build of transmission infrastructure 

should be funded by charges to the Electricity Supply Industry, at a fair risk adjusted 

for rate o f return” . T h i s  m ethodology is not market driven, but everyone pays and it 

is likely to turn out to be less costly in the long-term, because even with a market 

driven m ethodology, everyone also pays, the difference is the initial investors receive 

a higher rate of return.

The Com m ission states that an approach based solely on 27 individual energy policies 
^28is not enough.' The Com m ission also confirms that the lack o f progress in relation 

to the Internal Energy M arket is leading M em ber States to impose generalised caps on 

electricity and gas prices. The issue of price caps is important in light of the fact that 

liberalisation should have led to lower electricity prices. The Com m ission explains the 

issue o f price caps thus: -  depending on the level at which such price caps are set and 

whether they are generalised in nature, they can prevent the Internal Energy market 

from functioning and suppress price signals that new capacity is needed, leading to 

under-investm ent and future supply crunches. They can, under such circumstances 

make it harder for new entrants, including those offering clean energy, to enter the
5^9market. ‘ Clean, renewable, energy is generally subsidised through various schemes, 

so the Com m ission’s argument does not stand up. W ith respect to the price caps 

argument preventing investment, the reverse could also be argued and has in fact been 

applied by the Com m ission for Energy Regulation since liberalisation o f the 

electricity industry in Ireland.

According to newspaper reports in October 2008 Eircom, the former semi-state monopoly 
is now €'4billion in debt.

Op cit Chris Harris, Page 76, Paragraph 2.3.4.
Green Paper COM (2006) 105 final. Page 2.
Communication from the Commission to the European Council and the European 

Parliament. An Energy Policy for Europe. COM (2007) 1 final
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Although the Commission has put forward good suggestions it is also relying on weak 

arguments, which can rapidly change in the future. They do not carry sufficient 

weight to convince Member States to essentially relinquish their electricity systems 

and energy supplies to market forces, particularly not when an inappropriate 

regulatory framework is in place and uncertainty prevails. Not having an energy 

policy is no different to not having a long-term plan in place. It creates uncertainty in 

the internal market in electricity since it is dependent on third countries for its supply 

of primary fuels in order to generate electricity. It has been demonstrated in the 

discussion above that a large number of issues still require agreement amongst the 

Member States and need to be addressed urgently and appropriately, particularly, in 

instances where it proposes duplicating work. Increased bureaucracy uncertainty and 

the loss of momentum that would have been generated at the start of the liberalisation 

process because many potential investors would have seen investment in electricity 

generation and the electricity industry as a safe lucrative opportunity, have now been 

deterred. In sum, the preliminary steps were not taken to induce private investors to 

invest in the industry and radical steps are now required to turn this situation around. 

Moreover, the Commission is now looking for solidarity amongst Member States. 

Again, this is going to be far more difficult to achieve now than prior to liberalisation 

because failure and uncertainty generates a lack of confidence.

Security of Supply has been one of the main arguments and objectives for the 

liberalisation of the electricity industry. Security of Supply entails a number of 

complex factors or regulatory sub-issues, which interact with liberalisation aspects of 

the electricity industry as discussed above and as demonstrated is very difficult to 

attain under these circumstances.

Part 2

1. Introduction

Part 1 of this chapter focused mainly on security of supply in the context of generator 

infrastructure. This part of the chapter of the thesis has two purposes. Firstly, to 

examine and demonstrate the complexities of the European Commission’s approach 

to interconnection of electricity networks between Member States. Secondly, to

267



exam ine and dem onstrate the complexities o f the interim provisions currently existing 

to enable the transmission o f electricity and trading across M ember States because of 

insufficient and inadequate network infrastructure. This is because how congestion is 

m anaged on the networks has both technical and market operation im plications and is 

therefore a barrier to effective competition. The calculation of available transfer 

capacities (ATCs) and how this can influence inter-M ember State trading is also 

addressed. This area is constantly undergoing change from the European Com m ission, 

and vagueness and uncertainty have been dominant features. W ith respect to the 

interim  measures, many organisations and professional bodies in the industry have 

differing views and thus there is a lack o f consensus making it even more difficult for 

M arket Participants to trade their electricity in other M ember States. However, the 

provisions are core aspects o f security of supply and inter-M ember State trading and 

thus liberalisation. The following exam ination of the law and policies will also 

dem onstrate the disconnect between different policies of the European Union and 

further that market based financing as advocated by the European Com m ission is 

difficult, if not impossible to achieve when regulatory uncertainty exists. M oreover, 

there is a m ultitude of legislation and Com m ission documentation on this issue 

instead of as advocated in this thesis a European Energy Agreement; the m ost relevant 

o f these are discussed below.

2. What are the issues creating barriers to the Single Electricity Market in the 

context of interconnections between Member States?

The technical interoperability of inter-M em ber State interconnector infrastructure is 

essential. For instance, Irish transm ission lines have a lower capacity to transport 

electricity at any point in time than in continental Europe. The significance of a lack 

o f interoperability in the context o f the internal market in electricity is that this is a 

technical barrier to the importation or exportation of electricity from other M ember 

States and thus m arket shares can be protected. This therefore requires technical 

standardisation, but has not been adequately addressed in the context o f the Single 

Electricity Market.

Inadequate interconnector and its accom panying transmission line infrastructure 

increases com plexities for network operators in the management of security o f supply
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and operational safety of the network, (as previously addressed in Part 1) in the 

context o f a Single Electricity M arket, because the transmission of electricity from 

other network systems and the destabilising effect o f wind energy on the lines need to 

be factored in. For small isolated island networks, interconnection is essential in order 

to safely manage windfarm generation. If the interconnector infrastructure is not 

there, project delays will occur and windfarms will not be connected to the m axim um  

level possible. To distinguish, security o f supply is a medium term (approximately 5 - 

7 years to build network infrastructure) issue, operational safety is a constant 

im m ediate issue requiring minute-by-minute m anagement of the electricity system in
C-3 A

the context o f a num ber of variables.

The financing o f interconnectors and other transmission infrastructure is substantially 

inadequate both from a European Union, M em ber State and private investors 

perspective. The European Com m ission comm unication “An Energy Policy for
5^1Europe” ' relies on carbon constraints creating the necessary investments in the 

electricity sector. This might be the case in respect o f electricity generator plants, but 

it is less likely that carbon constraints will stim ulate investm ent in interconnection 

infrastructure, because this does not generate carbon dioxide emissions.

Furthermore, with respect to construction, ownership, m anagement, m aintenance and 

financing of interconnectors and transmission infrastructure the question o f who is 

the appropriate party to do so arises. In each case further competition barriers could 

potentially arise, depending on who builds, owns manages, or maintains it. For 

instance, an interconnector is of little interest to the incum bent because this would 

reduce the need for its own generating stations, since energy can then be imported 

over the interconnector. This thus reduces its m arket share in its own jurisdiction, but 

provides an opportunity to export excess electricity generated. M em ber States are not 

directly involved in operating or managing the electricity networks, but do so either 

through the incum bent or the Transm ission System Operator and are therefore also 

unlikely candidates. W ith respect to the Transm ission System Operator building the 

interconnector, there needs to be agreement with the Transm ission System Operator 

from the other interconnecting M em ber State, since an interconnection would in

In Ireland this is carried out in the National Control Centre.
Page 4, An Energy Policy for Europe COM (2007) I final.
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addition to costs, also have technical and safety issues for each Operator. This, 

however, appears to be the most likely solution, provided each Transm ission System  

Operator has sufficient funds to build and m aintain the interconnector, because 

financing these m ajor projects since the developm ent o f the financial crisis is also a 

complex issue. The Transm ission System Operator needs to recoup these costs 

through transmission or interconnector use o f system charges and a substantial 

am ount o f import/export activity would thus have to flow across the interconnector. 

A lthough the European Com m ission has advocated in its Trans-European N etw ork 

documents that interconnectors could be built on a public private partnership basis, 

this could mean that the transmission network would be partly owned by a private 

company and would therefore add a myriad o f complications to operation o f the 

Transm ission System. Use of system tariffs would probably increase substantially.

The calculation of network tariffs or charges (Inter TSO com pensation) by M em ber 

States for the use of their Transm ission Systems and interconnector, has im portant 

market implications. Tariffs which are not set appropriately may deter m arket 

participants, be they generators or suppliers, from using the Transm ission System s 

and interconnectors of other M em ber States. In sum, their use can be prevented due to 

the technical facilities not being available, not being interoperable or being 

overpriced. To conclude, the issues concerning network infrastructure investm ent 

and interconnection are individually complex and manifold. The Com m ission has 

repeatedly identified some of these issues but only implem ented a few. It has 

therefore been fragmented and haphazard for the purposes intended by the 

Com m ission. W hether interconnection on a comm ercial basis would in fact bring 

substantial benefits compared to the cost is debatable. Compare briefly, for exam ple, 

the East-W est interconnector between Ireland and the United Kingdom with a 

capacity o f 500 Megawatts. This is not insubstantial, but a conventional generator 

built at less cost than an interconnector would produce the same am ount of electricity 

more efficiently. However, an interconnector provides other benefits. It is needed in 

order to offload excess wind energy in order to keep the system  stable. W ind 

generation is not an inexpensive form  o f electiicity production, but m ust be weighed

Each Member State has its own tariff setting methodology. Thus it is a potential baixier to 
competition in the context of the Trans-European Networks and the internal market in 
electricity.
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up against dwindling primary fuel supplies and if there are benefits in trading the 

electricity produced. Therefore, many factors need to be evaluated and alternatives 

considered before expensive projects are embarked upon.

The legal foundation of and the European Commission’s Trans-European Networks 

provisions are discussed next including the legal provisions concerning the financing 

and identification of Network infrastructure projects. Access to the network 

infrastructure is categorised into interim measures i.e. congestion management and the 

formal legal measures. These conclude the chapter.

3. What are the Trans-European Networks?

Trans-European Networks (TENs)^^^ is a European Union policy addressing the 

development of roads, railways, waterways, air routes, telecommunications systems 

and energy distribution networks within the Member States but also takes into account 

access to third countries.

Trans-European networks were recognised as a priority sector in the 1993 Maastricht 

Treaty on European Union. A concrete programme to put them in place was set out in 

the Delors White Paper (1993) on Growth Competitiveness and Employment issued 

by the European Commission and endorsed by the heads of State and Government in 

December 1993.^ '̂* In 1995 this progressed to the Finance Minister’s Council 

decisions relating to the financing of TEN including the requirement for a better 

regulatory framework in order to raise private risk capital. It was also decided that the 

TEN budget would have to be increased, because of the strong interest from Member 

States.

Commencing with the Maastricht Treaty whose equivalent provisions are now found 

in the Treaty on European Union and the Treaty on the functioning of the European 

Union (Lisbon Treaty), the subsequent legal basis for the introduction of the Trans-

This is also now known as TEN-E.
European Commission booklet on Trans-European networks, ISBN 92-8267541-6, 

ISSN 1022-8233, Catalogue No: CC-92-94-399-EN-C.
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535European Networks policy is to be found in the TEN Financial Support Regulations 

and in the Guidelines decision for Energy TEN^^^ which identifies priority axes and 

projects of comm on in te res t”  ̂ The Regulations on cross border exchanges in 

electricity set out the rules on access to the network and the m anagement o f electricity 

trading.

Interim measures o f congestion management in respect o f existing and congested 

infrastructure found in the Second Report on harm onisation requirem ents concerning 

comm on rules for the internal market in electricity, the Florence Forum  Discussion 

Paper on Congestion M anagem ent, the European Com m ission’s Status Report on 

Congestion M anagement, the European Transm ission System O perator’s (ETSO) 

papers on Co-ordinated Congestion M anagement and its Evaluation of congestion 

m anagement m ethods for cross-border transmission, the European Power Exchange 

(EuroPEX) presentation on Congestion M anagement, and its papers on Using implicit 

auctions to manage cross-border congestion, the European Com m ission’s Guidelines 

on Congestion M anagem ent presented at the Florence Forum, the Council of 

European Energy Regulators (CEER) position paper, Decision 1229/2003/EC and 

Regulation 714/2009/EC on conditions for access to the network for cross-border 

exchanges in electricity, have been selected for exam ination and discussion below, 

since they represent the differing viewpoints on how congestion should / could be 

managed and also provide an accurate overview into the com plexities of agreeing and 

m anaging these issues, which cause regulatory uncertainty and thus hinder the 

developm ent of a Single European Electricity M arket because electricity trading is 

curtailed.

Council Regulation (EC) No 2236/95 of the Council dated 18"’ September 1995 OJ L228 
of 23.09.95 as amended by Regulation (EC) NO 1655/1999 of the European Parliament and 
Council dated 19‘*’ July 1999, Regulation (EC) No 1228/2003 of the European Parliament and 
of the Council on conditions for access to the network for cross-border exchange in electricity 
OJ L 16/115 dated 15.7.2003.

Decision No 1229/2003/EC of the European Parliament and of the Council of 26 June 
2003 laying down a series of guidelines for Trans-European Energy Networks O.J. L 176 / 11 

Overview of the Guidelines in Force for Trans-European Energy Networks (TEN-E) of 
25/07/2003 to be found on <http://europa.eu.int/comm/energy/ten- 
e/consultation 2003 07 25/guidelines overview en.pdf >
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4. Treaty Provisions of the Trans-European Networks.

538The Consolidated Version of the Treaty establishing the European Com m unity 

provides in Article 154 (1) (or 170 (1) Lisbon) that ..’’to derive full benefit from the 

setting up of an area without internal frontiers, the Community shall contribute to the 

establishm ent and developm ent o f Trans-European Networks in areas o f transport, 

telecom m unications and energy infrastructures” . Article 154(2) (or Article 170 (2) 

Lisbon) provides “W ithin the fram ework o f a system of open and competitive 

m arkets, action by the Com m unity shall aim at promoting the interconnection and 

interoperability of national networks as well as access to such networks. It shall take 

account in particular o f the need to link island, landlocked and peripheral regions 

w ithin the central regions of the Com m unity” .

Article 155 (or 172 Lisbon) sets out in general terms what measures will be taken to 

achieve interconnection, interoperability and access to networks o f the M em ber 

States. These include establishing guidelines to identify projects of common interest, 

the im plem entation o f measures to ensure interoperability, in particular, in the field of 

technical standardisation and the possible support of projects of common interest 

through feasibility studies finance, loan guarantees, or interest-rate subsidies. I 

contend measures to ensure interoperability have to date received less attention than 

the other measures, but this have been until recently, also been limited. 

Interoperability is not discussed in this chapter because from a physical perspective, 

the interconnections need to be constructed first to be technically interoperable 

through technical standardisation. However, it could be argued that interoperability 

m ight be given a w ider interpretation and include the interoperability o f markets and 

aslo access to the networks infrastructure. In practice, this would mean that all current 

m arkets should have the same trading rules and connection access conditions for 

M arket Participants. Such an interpretation would certainly progress the Single 

Electricity M arket, but this is not how it has been interpreted at European level or the 

focus of the provisions.

538 Journal of the European Communities C325/33
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4.1 Financial support, identification of projects and access to infrastructure

The Regulations, Decisions and Guidelines made by the European Com m ission can 

be categorised into three broad categories. First, financial support type legislation, 

second, the identification of projects criteria and third, cross-border physical access 

rules. So essentially the developm ent o f the Trans-European Network in Energy is 

addressed from three separate perspectives. W hether this is a good approach or not is 

debatable, since they all interact with each other. The most important and /or recent of 

these is discussed below.

4.1 (a) Financial Support -TEN Financial Support Regulations^^^ - (Regulation 

(EC) No 2236/95. and Regulation (EC) No 1655/1999)

The process or conditions for financial support are not particularly out of the ordinary 

but they are lim ited in that they do not go far enough in the development of a project. 

The real lim itations are the am ount of funding available to a party and that the overall 

fund amount is too small. It does not incentivise, considering the size and amounts of 

money involved in these large-scale projects, even a feasibility study. M oreover, 

although there has been im provem ent in recent years, the processing period appears 

slow because there are a num ber o f bodies where funding can be applied for and no 

particular tim efram e has been set down for a decision to be made.

The general principles o f TEN financial support, in accordance with the pre-amble of 

the 1995 Regulation, envisaged the increase o f private capital funding for trans- 

European networks and the developm ent of partnerships between the public and 

private sectors. Generally Com m unity aid took the form of feasibility studies, loan 

guarantees or interest rate subsidies from the European Investment Bank or other 

public or private financial bodies. Only in “duly justified cases” were direct grants to

Council Regulation (EC) No 2236/95 of the Council of 18 September 1995 O.J. L 228 of 
23.09.95 as amended by Regulation (EC) No 1655/1999 of the European Parliament and the 
Council of 19 July 1999 O.J. 197/1,29.7.1999.
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investm ents considered, although it is not clear what constituted a duly justified case 

and thus a certain amount o f discretion m ight be involved in decisions for support.^'*'’

Loan guarantees may be granted on a comm ercial basis by the European Investment 

Fund or by other financial organisations and Com m unity financial aid may cover all 

or part o f the prem ium s paid by the beneficiaries of these guarantees. Com m unity aid 

is therefore chiefly intended to overcom e any financial obstacles, which may arise 

during the start-up phase of a project. However, the lim itation is that financing 

provided under Trans-European Networks, and that o f the Structural and Cohesion 

Funds, o f the European Investment Fund and of the European Investment Bank are off 

set against each other when considering financial aid in respect of TEN projects since 

aid may not be assigned to projects or stages of projects which benefit from other 

sources of Com m unity funding.

Com m unity aid for projects of comm on interest^"" was in the form  of co-financing of 

studies related to projects, including preparatory, feasibility / evaluation studies, and
542other technical support measures for these studies. In 1995 as a general rule, the 

duration of a subsidy could not exceed five years, nor more than 50% of the total cost 

o f a study or 10 % of the total investment cost.' '̂^^

Com m unity aid granted to projects o f “comm on interest” m ust “not cause distortions 

o f com petition between undertakings in the sector concerned.” '̂*'* W hether aid would 

cause distortions o f com petition between undertakings therefore requires assessm ent

Fortunately, the East-West Interconnector seems to have recently been considered a duly 
justified case, since the interconnector although initially only provided with feasibility study 
funds has now been granted funds towards construction.

Article 2 Council Regulation (EC) No 2236/95 of 18 September 1995 laying down rules 
for the granting of Community financial aid in the field of trans-European networks O.J. 
L228, 23/09/1995 P. 1-7
Projects of Common interest are identified in the guidelines and are eligible if they are
financed by a Member State or by regional or local authorities or by bodies working within an
administrative or legal framework which makes them equivalent to public entities, in 
particular public or private enterprises which run public services or services in the public 
interest.

Ibid Article 4 Council Regulation (EC) No 2236/95.
Ibid Article 5 Council Regulation (EC) No 2236/95.
Ibid Article 4 (2) Council Regulation (EC) No 2236/95.
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under the general competition law of the Treaty. The funding initially was thus quite 

limited in terms of finance and category.

The subsequent Regulation (EC) No 1655/1999 of the European Parliament and of the 

Council of 19 July 1999 amends and expands the above provisions of Regulation 

(EC) No 2236/95. For example, in exceptional duly substantiated cases Community 

participation may now exceed 50% of the total cost of a study. '̂*^ Furthermore, the 

amount of risk-capital participation for investment funds may now be increased to 2% 

of the budgetary r e s o u r c e s . T h e  Commission is to specifically promote recourse to 

private sources of financing for projects funded under the Regulation^^^ and has now
C 4 0

committed to an indicative multi-annual programme which means that a maximum 

of 75% of the total budget resources available are allocated to identified projects of 

common interest i.e. projects which have substantial financial needs over a long 

period. However, in the event of an irregularity Member States are liable in the 

alternative, for reimbursement of any sums unduly paid. "̂^  ̂ The total amount of 

funding available for the period 2000 to 2006 was EUR 4 600 m i l l i o n . T o  put this 

into perspective the cost of the Ireland -  United Kingdom East-West Interconnector is 

almost €1 billion. Spreading €4 600 million over six years amongst twenty seven 

Member States is thus a very small fund.

Three further Regulations have come into force since the 1999 Regulation. They are 

Regulation (EC) No 788/2004,^^' Regulation (EC) No 807/2004-'^“ and Regulation 

(EC) No 1159/2005'*’̂ .̂ Regulation 788/2004 amends Regulation 2236/95 to the extent

Op cit Article 4 (1) (a) Regulation (EC) No 1655/1999, O.J. L 197/1, 29.7.1999 
Ibid Article 4 (1) (e) Regulation (EC) No 1655/1999, O.J. L 197/1, 29.7.1999 
Ibid Article 4 (4) Regulation (EC) No 1655/1999, O.J. L 197/1, 29.7.1999 
Ibid Article 5 (3) Regulation (EC) No 1655/1999, O.J. L 197/1, 29.7.1999 
Article 12(b) Regulation (EC) No 1655/1999, O.J. L 197/1,29.7.1999 
Article 18 Regulation (EC) No 1655/1999, O.J. L 197/1, 29.7.1999 
Regulation (EC) No 788/2004 of the European Parliament and of the Council of

21.04.2004 amending Council Regulation 1126/95 and Regulations (EC) No 1655/2000, (EC) 
No 1382/2003 and EC No 2152/2003 with a view to adapting the reference amounts to take 
account of the enlargement of the European Union. O.J. L 2004 138/17 ate 30.04.2004

Regulation (EC) No 807/2004 of the European Parliament and of the Council of
21.04.2004 amending Council (EC) No 2236/95 laying down general mles for the granting of 
Community financial aid in the field of Trans-European Networks. O.J. L 143 P.0046 -  0048 
dated 30.4.2004

Regulation (EC) No 1159 /2005 amending Council Regulation (EC) No 2236/95 of 6'̂  July 
2005 laying down general rules for the granting of Community financial aid in the field of
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that funding for the period 2000-2006 has been increased to €4 874,88 m illion. 

Regulation 807/2004 amends Regulation 2236/95 to the extent that in exceptional 

cases Com m unity aid may reach 20% of the total investment costs in the case of 

priority projects on energy networks, provided they are started before 2010 and other 

conditions previously m entioned are met. But, if 10 years after the financial aid was 

awarded, the operation in question has not been completed the Com m ission may 

dem and reim bursem ent of the aid paid. In sum, the financing conditions are 

constantly changing, but positively, because additional funding is available, yet it is 

still not enough. Although the European Union wishes these projects to be financed 

with private funding, investors are not coming forward to do so. It is argued that this 

has been and is still due to general regulatory uncertainty within the industry and the 

m om entum  to entice investment has passed. Investors also seek a swift, reasonable 

return on their investm ent and construction o f m ajor infrastructure is not such an 

investm ent in the short-term  at least. The current financial crisis is likely to be an 

additional factor for investor disinterest.

4.1.(b) Identification and Categorisation of Projects - Guidelines for Trans- 

European Energy Networks - Decision No 1229/2003 and Decision 1364/2006/EC

Decision No 1254/96/EC laid down a series of guidelines for Trans-European energy 

networks but has been repealed and is therefore not discussed here. It was replaced by 

Decision No 1229/2003/EC o f the European Parliament and o f the Council o f 26 June 

2003.^^"* Three years later this was also replaced by Decision 13 6 4 /2 0 0 6 /E C .F r o m  

a legal perspective often the repeals are not full repeals. The old regime still applies, 

but it is an amended version and thus simply relying on the latest version o f the 

subject matter, will not provide an accurate picture of the legal rules and criteria or 

conditions to be met. Thus there are layers o f legislation lacking consolidation and 

creating uncertainty.

Trans-European Networks. The Regulation contains only one article and concerns the 
telecommunications industry. O.J. L 191 P. 16-17 dated 22.7.2005

Decision 1229/2003/EC of the European Parliament and of the Council of 26 June 2003 
laying down a series of Guidelines for Trans-European Energy Networks and repealing 
Decision No. 1254/96/EC O.J. L 176/11, 15.7.2003

Decision 1364/2006/EC of the European Parliament and of the Council of 6 September 
2006 laying down guidelines for trans-European Energy Networks repealing Decision 
96/391/EC and Decision 1229/2003/EC O.J. L 262/1 dated 22.9.2006
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Although private investment is sought for these projects, the legislation is geared 

towards M em ber States rather than private investors since the criteria for funding 

cannot be met without M em ber State involvement. Decision 1229/2003/EC states, the 

construction and maintenance o f energy infrastructure should be subject to market 

principles. Specifically, what these market principles are or what is involved, or how a 

private investor can become involved is not detailed any further. Thus there are 

general principles, but the lack o f detail results in uncertainty.

The application o f what specific infrastructure is included is not certain. Article 2 ( 1 )  

(a) of Decision 1229/2003 provides that the guidelines decision applies to “all high 

voltage lines, excluding those of distribution networks, and to subm arine links, 

provided that this infrastructure is used for inter-regional or international 

transm ission/connection.” It includes according to Article 2 (1) (b) “any equipm ent 

or installations essential for the system in question to operate properly, including 

protection, monitoring and control system s” . Thus projects will therefore only be 

considered for assistance with finance if they will interconnect with another region or 

country, rather than regular infrastructure projects to simply improve or strengthen the 

infrastructure of a M ember State i.e. re-inforcem ent works. Re-inforcem ent works are 

however, inevitable in the construction of interconnection works, but the 

interpretation of “for the system in question” is not certain because it could mean the 

interconnection system or the transmission system. Hence these boundary issues also 

arise. It m ay thus prove to be difficult, to clearly separate what is regular transmission 

infrastructure and at what point the international or regional interconnection starts, 

because if  the regular infrastructure is quite poor or strained with the power 

generation already connected to the transmission system, the system will be unable to 

take any further flows of electricity through an interconnector without being 

reinforced. It appears from the wording that submarine cables are excluded, however, 

the East-W est interconnector has received European funding and was considered a 

European priority project.

Furtherm ore, distribution netw orks are specifically excluded in the Guidelines, 

however, sometimes difficulties may arise as to what plant or assets exactly form  part 

o f the distribution network and what is considered to belong to the transmission
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network. In the im plem entation of Directive 96/92/EC in Ireland, for instance, the 

definition of what exactly is the transmission network and what is the distribution 

netw ork is not only unclear in the im plem enting legislation, it is also sometim es 

unclear to the Transm ission System Operator and the Distribution System Operator.

It is considered that the llO kV  network in the Dublin region is part o f the 

transm ission system, whereas, the llO kV  network around the rest of the country is 

considered part of the distribution system. This general rule is, however, unclear 

because the determination o f whether one is connected to the distribution or the 

transm ission system may depend on whether or not the custom er has purchased the 

transform er or whether the Electricity Supply Board provided it. Thus on a practical 

level it can be difficult to ascertain the respective parts o f the network.

A further ambiguous provision is contained in Article 6 o f Decision 1229/2003/EC 

because it sates that the requirem ents o f Articles 2, 3 and 4 m ust be fulfilled in 

addition to the projects displaying potential economic viability in order for a decision 

to be taken on modifications, specification or applications for updating projects of 

comm on interest. Indeed, the additional criteria as set out in Annex II o f the 

Decision^^^ and listed in Annex III’̂ ^̂  must also be met for a project to be eligible for 

financial aid. Thus financial aid is subject to many criteria being fulfilled. However, 

the ambiguity lies in what is contained in Articles 3 and 4, which appear to place 

additional restriction on applicants that are quite unusual. For instance, Article 3 (a) 

provides that the aim of the promotion o f the interconnection, interoperability and 

developm ent o f Trans-European energy networks and access to such networks and the 

effective operation o f the internal energy market should “reduce the cost o f energy to 

the consum er and contribute to the diversification of energy sources” . This seems to

Electricity Regulation Act 1999. Distribution System and Transmission System are not 
defined in the legislation. However, the definition of “distribution” is “in relation to 
electricity, means the transport of electricity by means of a distribution system, that is to say, 
a system which consists of electric lines, electric plant, transformers and switchgear and 
which is used for conveying electricity to final customers”. The definition for “Transmission” 
is “in relation to electricity, means the transport of electricity by means of a transmission 
system, that is to say, a system which consists wholly or mainly, of high voltage lines and 
electric plant and which is used for conveying electricity from a generating station to a 
substation, from one generating station to another, from one substation to another or to or 
from any interconnector or to final customers but shall not include any such lines which the 
Board may from time to time, with the approval of the Commission, specify as being part of 
the distribution system but shall include any interconnector owned by the Board”.

Op cit Article 6 (2) of Decision No 1229/2003/EC.
Ibid Article 6 (4) of Decision No 1229/2003/EC.
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be an intention rather than a criterion. Similarly Article 4 (1) (a). It provides that 

Tans-European energy networks shall be compatible with sustainable developm ent 

...and  in particular solving the problems of bottlenecks (in particular trans-frontier

ones), congestion and missing links and 4 (1) (b) promotes the diversification o f

energy sources and the use o f renewable energy sources. This almost im plies that a 

feasibility study needs to be done before application for funds for the feasibility study 

for the Trans-European Networks, otherwise it could be difficult to prove the issues o f 

bottlenecks, congestion and m issing links. Thus rather vague criteria are used in the 

Guidelines Decision to establish what project is a priority and which one might 

receive funding.

The them e of priority funding has been carried forward in the subsequent Decision 

No. 1364/2006/EC. This Decision accordingly stems from the need to integrate fully 

the new M em ber States and the accession and candidate countries into those 

guidelines and secondly, to adapt further as appropriate, those guidelines to the new 

proxim ity policy of the European Union.

Thus projects are divided into 3 different categories, namely, a. projects o f common 

interest, b. priority projects and c. projects of European interest. Different criteria are 

applied in respect of funding and the categorisation o f the project in the annexes. 

Projects of com m on interest require the approval of the M ember State concerned. 

Further, M em ber States shall take any measures they consider necessary to facilitate 

and speed up the completion o f projects o f common i n t e r e s t . M o r e o v e r ,  the 

Com m ission may put forward proposals, where appropriate, between the Com m unity 

and third Countries in respect of these projects.

Priority projects have priority for the grant of Com m unity financial aid pursuant to 

Regulation (EC) No 2236/95. They are projects that have a significant im pact on the 

competitive operation o f the internal market; and / or they shall strengthen security of 

supply in the Com m unity and / or they shall result in an increase in the use of 

renewable energy.^^' Thus this condition has carried forward from 1995, and an

Op cit Recital 1, Decision No 1364/2006/EC. 
Ibid Article 5.
Ibid Article 7,
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identifiable structure and criteria has been developed compared to the previous 

Decision.

Projects of European interest are projects which are cross-border in nature or which 

have a significant impact on cross-border transmission capacity. Particular interest is 

to be given to these projects when it comes to Community c o - f i n a n c i n g . T h e  

Commission may ask the Member State to provide reasons, if there is a case of delay 

in the progress of a project'”’®̂ and thus these projects shall be implemented rapidly.^®''

In fact, a European co-ordinator may be designated by the Commission in agreement 

with the Member State concerned. The Coordinator shall promote the European 

dimension of the project, contribute to the coordination of the national procedures for 

consulting the persons concerned and submit a report to the Commission every year 

on the progress of the project.^®^

This Decision thus establishes a more defined framework because steps are being 

taken to organise and manage the development of this essential infrastructure. 

However, one of the biggest obstacles remaining, is the requirement of more 

Community and Member State financing, rather than relying on private financing 

which is still advocated in this Decision. Considering the ten years that have passed 

since the 1995 Decision, regulatory progress is in small steps i.e. the changes appear 

positive, but it has taken three Decisions to get there.

Ireland is specifically listed as a priority project in both Annexes, namely, in relation 

to the development of electricity networks in island, isolated peripheral and ultra

peripheral regions between Ireland and the United Kingdom (i.e. submarine cable to 

Wales) and in relation to developing electricity connections between the Member 

States for the functioning of the internal market in order to ensure the reliability and 

dependability of the operation of electricity networks in respect of Ireland and the 

United Kingdom (Northern Ireland). Ireland initially only qualified for financial aid 

towards the cost of the feasibility study, but recently also qualified for financial aid 

towards construction. Moreover, under Article 7 (1) of Decision 1229/2003/EC this

Ibid A rticle 8.
Ibid A rticle 8 (4).
Ibid A rticle 9.
Ibid A rticle 10.
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project, including the possible integration of offshore wind energy, are listed as 

priority projects.

Discussed below is the issue o f national rather than international re-inforcem ent 

works of the transm ission system.

4.1. (c) Transmission Network Investment as an Anticipation Problem^^^

W ith respect to the construction o f re-inforcem ents and generator connections 

academic literature from the European University Institute in Florence in the form of 

a working econom ic paper uses a probabilistic model to evaluate, if a proactive 

Transm ission System O perator (TSO) that anticipates the connection of new 

generators with short construction duration, compared to the time needed to reinforce 

the network, is more efficient than a reactive TSO, who does not make any 

anticipation, but that may then face higher congestion while the network is being re

inforced. This is because there is a large tim e-lag between conclusion of the generator 

construction and the re-inforcem ent construction, on average 2 years or more.

The evaluation is made in the presence of anticipation costs both related to the study 

o f the project in netw ork investment and to the administrative procedures needed to 

obtain the building agreement. The results in terms of social costs show a limit of 

probability for the connection o f generators beyond which a proactive Transm ission 

System Operator is more efficient than a reactive Transmission System Operator. 

Evaluated on realistic cases o f connection, this lim it of probability is found quite low, 

which indicates that proactive behaviour for a Transmission System Operator is the 

optimal one.^^’

As similarly asserted in this thesis, the introduction of the paper points out that power 

generation and transm ission are com plim entary activities that must be coordinated to 

ensure optimal use and developm ent of the transmission network. Since liberalisation

Transmission Network Investment as an Anticipation Problem. Vincent Rious, Jean- 
Michel Glachant, Philippe Dessante. European University Institute, Florence. Robert 
Schuman Centre for Advanced Studies, Loyola de Palacio Programme. Document 
identification RCAS_2010_04.pdf (SECURED) -  Adobe Reader.EUI Working Paper RCAS 
2010/04. ISSN 1028-3625.

Ibid, abstract, Page 8.
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the coordination of these activities is more difficult not only because these activities 

are unbundled but also because of the investors’ freedom to choose their generation 

technologies. Power plants with a short building time such as combined cycle gas 

turbines or wind farms are preferred by generator investors, whilst at the same time, 

the right of way of powerlines faces strong and diverse oppositions. These conflicting 

trends increase the time needed to build transmission lines and leads sometimes to the 

point that transmission lines cannot be built. The differences in investment time 

between generation and network create uncertainty for network planning. The 

connection of these generators can thus create congestion while the network is not 

upgraded yet according to the authors. I argue an additional factor is the location of 

the generation plant i.e. for instance, at a minimum, the type of terrain and the 

distance from the nearest point of line connection need to be added into the model, but 

could also include the presence or absence of natural structures such as rivers or hills 

or the bypassing of man made structures. In practice, the Transmission System 

Operator will also use other variables when carrying out a system model to construct 

infrastructure including what is already on the system. There are therefore limitations 

in the results of the working paper study and it represents an economic academic 

view, that might not fully co-incide with the practice. However, it merits discussion, 

because constraint payments have been substantial in Ireland and increase the price of 

electricity to the consumer. Prior to liberalisation this issue never arose because the 

integrated utility company planned the network and generator construction.

Page 14 of the paper sets out the three essential parameters to ascertain the efficiency 

of anticipating the generation and transmission investment. These are firstly, the cost 

of anticipating investments, secondly, the difference between the time to build the 

power plant and upgrade the network and thirdly, the probability of connection of the 

generators.

In accordance with the working paper, a proactive Transmission System Operator 

anticipates “the connection of power plants by realising in advance the study of the 

transmission investment project and the administrative procedures that are required to 

have the agreements to build the power line. A reactive Transmission System 

Operator does not study the project nor does he make the administrative procedures in 

advance. He realises these steps only once the generators have effectively asked to
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connect to the netw ork.”^̂ * There is also an assumption that an expert highlighted the 

nodes or areas where generators are likely to connect and where transm ission lines are 

likely to experience c o n g e s t i o n . A  further assumption is that the network m ust be 

reinforced as soon as the generator connects.^™ It is not necessary to detail here the 

m athematical equation o f the various what if  scenarios, because in reality each project 

will have its own variable inputs, however, the overall conclusion affirms the 

contention that proactive Transm ission System Operators are more efficient and this 

is therefore the optim al behaviour for a Transm ission System Operator from an 

economic perspective.

I contend with the solution proposed in this thesis in the Conclusion chapter of the 

thesis using a tendering procedure, this paper has merit. However, there are some 

argum ents that do not support this approach on a practical rather than an economic 

level. I argue, the rights of way of power lines has always faced opposition, and 

increased opposition is due only because m ore generators of the short build time are 

being built (due to subsidies) in locations where they would previously not have been 

built because the location would have been ascertained as inappropriate by the 

Transm ission System Operator. For instance, wind farms are scattered all over Ireland 

and these all require additional line infrastructure that is both expensive and tim e 

consum ing to build. The market participant however can choose where to build the 

generator and will construct the generator in locations where land can be purchased or 

leased and this therefore might not be in compliance with the Transm ission System 

O perator’s netw ork developm ent plan. During the pre-liberalisation period, less lines 

were built because different forms of generators were built and windfarm s were not 

very comm on in Ireland. Thus there is a specific disconnect between the construction 

times of wind generators and transmission lines. Furthermore, this disconnect can be 

better resolved by connecting wind farms to distribution lines which generally face 

less opposition because they are smaller, are more widely distributed in any case than 

transmission lines and are more easily managed on the distribution network. In

Ibid Page 15.
In Ireland, this is managed on a continuous basis by the Transmission System Operator in 

modelling studies of the network.
Realistically this is not always the case because much depends on the geographical 

location and whether other generators are already located there, the load, the size of the plant, 
the condition of the network etc.
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addition , it is not investm ent tim e, bu t construction  tim e, that is at issue in re la tion  to 

uncertain ties fo r netw ork  planning. In Ireland, a fast-track  m ethod o f  gaining planning  

perm ission  is now  found in the P lanning  and D evelopm ent (S trateg ic  Infrastructure) 

A ct 2006^’ ’ fo r the construction  o f essential infrastructure. O ther argum ents against 

this an ticipatory  m ethod  o f constructing  netw ork  capacity  are increased  personnel, 

p lann ing  application , com pulsory  purchase or righ t o f  w ay costs to  landow ners and 

stranded  costs w here construction  o f netw ork  assets are not used. In addition, the 

T ransm ission  N etw ork  O perator has a T ransm ission  D evelopm en t Plan, a Forecast 

S tatem ent, and in Ireland a G rid  U pgrade D evelopm ent P lan, w hich  are there to guide 

and assist investors by in effect provid ing  locational signals to w here a new  generator 

regard less o f  its type should be geographically  located  in o rder to  gain m ore rapid 

access to transm ission  lines. D espite this, the study dem onstrates that efficiencies are 

possib le  and that the costs o f  liberalisation  and thus the p rice o f electricity  to 

consum ers can be reduced.

5. Access and Use of Inter-Member State infrastructure -  Interim Measures - 

Methods of Congestion Management on Interconnectors and Transmission Lines

T he E uropean  C om m ission , the European T ransm ission  System  O perators 

organisation  (ETSO ), the C om m ission  for E uropean  E nergy R egulators, the 

A ssocia tion  o f  Pow er E xchanges (E uroPE X ) and o ther parties involved  in cross- 

bo rder trade, have recognised  that in the in terim , until the in frastructu re is in p lace 

through the T rans E uropean N etw orks and the M em ber S ta tes’ transm ission  netw orks 

have been fu rther developed  and reinforced, cross-bo rder exchanges in electricity  

m ust still be facilitated . T hus the E uropean  C om m ission  D G X V II and the A ustrian  

P residency  in 1998 in co-operation  w ith  the R obert Schum an C en tre  o f the E uropean  

U niversity  Institu te together estab lished  the F lorence F orum  also  called  E uropean 

E lectric ity  R egulation  F lorence (EER F) in order to  facilita te  cross-bo rder exchanges 

in electricity  and thereby progress the single m arket in electricity . D irective 96/92/E C  

et seq. only  sets out the general fram ew ork and princip les fo r the in troduction  o f 

com petition  bu t leaves m uch o f  the technical and practical details o f  im plem entation

Planning and Development (Strategic Infrastructure) Act 2006, Number 27 of 2006.
Minutes of 2" ‘‘ Forum of European Electricity Regulation Florence October 8“' and 9th, 

1998 Page 1 available at
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>
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573to the national authorities, so the Florence Forum has been meeting twice per 

annum, to discuss a wide range o f issues in relation to the implem entation o f the 

single market.

Issues which are relevant to the single market include, for instance, transmission 

pricing methods and inter-Transm ission System Operator (TSO) compensation 

mechanisms, calculation, paym ent and reduction o f transmission line losses, 

locational signals for investment, trading information systems and the structure of the 

market trading system, the treatm ent o f ancillary services and public service 

obligations, environm ental costs, non-discrim inatory access to the transmission 

system and unbundling, balancing services and settlement, the treatment o f stranded 

costs, and efficient use o f the grid i.e. the avoidance o f direct lines and ensuring that 

dom estic approaches to the above do not create barriers to the Internal Energy Market. 

Despite all the discussions that have taken place for a num ber o f years and 

acknowledging that there are a large num ber of issues, many of these issues are still 

largely unresolved. Undoubtedly, until sufficient Trans-European Network 

infrastructure is physically in place, they will remain so, because alm ost all of them 

depend on the presence of sufficient, interoperable infrastructure to transmit or 

transport the electricity generated to its optimal level.

Congestion m anagem ent is thus an interim  solution to congestion on the 

interconnectors and transm ission lines. However, it is now a long-standing issue and 

thus the different m ethods o f congestion management proposed by differing bodies 

are discussed to dem onstrate the com plex issues involved in inter M em ber State 

trading, the differing viewpoints and that a Single M arket in Electricity is still a long 

way off. Furtherm ore, it provides further evidence that a European Energy Agreement 

is required to resolve these issues, reach consensus and advance the objectives of the 

Single Electricity M arket. The formal and legal instruments from the European 

Com m ission are the Guidelines on Congestion M anagem ent and the 2003 EC 

Regulation^’'̂  on cross-border trade and its revised 2009 version. The views o f the

Ibid.
Regulation (EC) N o 1228/2003 o f  the European Parliament and o f the Council o f 26 June 

2003 on conditions for access to the network for cross-border exchanges in electricity. O.J. L 
176/1 15.7.2003
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previously m entioned organisation on the m anagement o f congestion are also 

discussed in this section.

5.1. What is Congestion Management?

Congestion m anagement could be described as a market-based m echanism  to free up 

and make the m ost use of the physically congested transmission lines and 

interconnectors. The Second Report to the Council and the European Parliam ent on 

harm onisation requirem ents concerning comm on rules for the internal m arket in 

electricity describes the use and importance of interconnectors as being the bridges 

between national or regional electricity systems and of critical importance for the 

single electricity market.^’  ̂ In the past trading over the interconnectors only took 

place as a guarantee m echanism  for the purpose of reserve (electricity) or was based 

on long term pow er purchase contracts between the vertically integrated Transm ission 

System Operators. However, these contracts now potentially exclude other market
• • r • • 577participants from  usmg mterconnectors.

Thus a new level o f co-ordination must be established between the Transm ission 

System Operators in conjunction with a m ethod of capacity allocation. M oreover, the 

co-ordinating role o f the Transm ission System Operator with respect to dispatching of 

generation and the optim isation o f allocating transmission capacity should not be 

underm ined in order to prevent the blockage of transm ission capacity. D istortion of 

transm ission capacity could, for example, be achieved by market players purchasing 

capacities at strategic bottlenecks and withholding, thus blocking this capacity, in 

order to bid up the value of the transmission right or simply to prevent competitors or 

new market entrants from using the interconnector.^^^

5.2 What are the issues in relation to appropriate congestion management?

Although the European Com m ission recognised that capacity reservation agreements 

may be necessary in order to make the construction o f a new interconnector at all

Presented at the 3'̂ '̂ Florence Forum and available at 
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>

Second Report to the Council and the European Parliament on Harmonisation 
Requirements concerning common rules for the internal market in electricity, P. 6.

Ibid P. 9 
Ibid P. 9
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feasible, and also that the reservation o f capacity may be an additional incentive to 

build interconnector links because under the Trans European Network Guidelines 

investm ent in interconnectors is hoped to be at least partially funded through private 

funds, with respect to analysing the transm ission market in question, the following 

param eters have been identified for analysis:-

Firstly, the share o f the contracted capacity in relation to the overall available 

interconnector capacity for electricity im ports i.e. the extent to which the capacity of 

the relevant interconnector is reserved for exclusive use by one or several parties, and 

the extent to which capacity is reserved long-term  must be determined and changed, 

because it is unacceptable to have capacity reservation rights in place more restrictive 

than in terms o f priority rights or the use it or lose it rule, whereby the holder o f such 

long-term capacity reservation has to notify in advance e.g. 24 hours, whether it will 

use the reserved capacity. Unused capacity can therefore be used for short-term  

transm ission capacity for spot-m arket transactions. A potential solution would be to 

have an online register or m atrix containing adequate transparent data (which at the 

sam.e time respects the confidentiality rights of market participants) in order for 

market participants to assess possible constraints, trading opportunities and additional
579costs.

Secondly, to establish whether there in fact exits congestion. “Lack of capacity” 

pursuant to Articles 17(5) and 18(4) o f Directive 96/92/EC.refers to the lack of 

physical capacity and not unjustified contractual blocking i.e. long-term contracts 

many o f which have been in place prior to deregulation or lack of capacity due to a 

lack of co-ordination efforts between neighbouring Transm ission System Operators is
SSf)thus not acceptable. W ith respect to the management of capacity, the two main 

issues that arise concern how available transmission capacity (ATC) can be 

m aximised and what incentives can encourage the construction of new 

interconnection c a p a c i t y . T h e  Transm ission System Operator in accordance with
C O T

Directive 96/92/EC is responsible for m anaging the operation of both these issues. ‘

Ibid P. 11 
Ibid P. 7 
Ibid P. 7
Directive 96/92/EC Article 8(1) “The transmission system operator shall be responsible for 

dispatching the generating installations in its area and for determining the use of 
interconnectois with other systems”.
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In Ireland the Com m ission for Energy Regulation also assumes responsibility in 

respect of the latter issue.

Thirdly, what is the impact of a capacity constraint on the supply market connected by 

the link, e.g. where an interconnector contributes the sole available transm ission
583opportunity requires assessment.

Fourthly, to examine long-term contracts with respect to vertical restraints in the 

context o f Articles 85 and 86 o f the Treaty i.e. whether their object or effect is to 

prevent, restrict or distort com petition or if there is an abuse by an undertaking o f a 

dom inant position.

Thus these criteria according to the Com m ission m ust be examined to establish how 

the lack o f capacity presents itself and what effect it has on trade.

5.3. What types of Market based mechanisms of congestion management exist?

Congestion M anagem ent m ethods can be categorised as soft measures, which do not 

require hardw’are investm ent i.e., market based m echanism s, and hard measures which
C O  1

require investments in hardware. M arket based m echanism s and their effectiveness 

and com patibility w'ith the Internal Energy M arket are discussed in this section. View's 

from different organisations are examined because at issue is that some of the 

concepts to relieve congestion and thereby facilitate trading and additional 

transm ission of electricity, are interpreted differently by different organisations.

G uidelines on m anaging congestion were agreed at the Florence Forum in 2000,^*^  ̂

but have subsequently been further discussed at subsequent Florence fora and 

form alised by the European Commission. In order to avoid distortions in the Internal 

Electricity M arket, the European Com m ission has repeatedly stated that a degree o f 

harm onisation with respect to the methodologies in developing use of system tariffs.

Op cit Second Report to the Council and the European Parliament on Harmonisation 
Requirements concerning common rules for the internal market in electricity, P. 10

8‘'' meeting of the Florence Forum, Discussion Paper on Congestion Management, Page 7. 
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>

Conclusions of the 6‘’’ Florence forum, “Guidelines on Congestion management” 
9.10.2000.
<http://ec.europa.eu/energy/gas_electricity/forum _electricity_florence_en.htm >
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inter-Transmission System Operator compensation^^^ and the m anagem ent of 

congestion is required between the M em ber States. The aim of the Internal Electricity 

Market is not to create 15 or more liberalised m arkets but a single electricity m arket 

for Europe.^^^ However, an im portant issue in addition to the above issues raised by 

the Commission, is the requirement of a harm onised m ethodology for calculating the 

Available Transfer Capacities over interconnectors i.e. go one step further and create 

efficiencies in the calculation of capacity rather than simply accept the different 

calculation m ethods o f transmission system operators and thus standardise 

methodologies. This issue is addressed following the discussion on the types of 

market mechanisms.

W ith respect to congestion management, a substantial num ber o f m ethodologies exist. 

Some are simple, others more complex. At issue therefore is the num ber of 

methodologies, each having advantages and disadvantages, and the fact that they are 

not the same or agreed between the Transm ission System Operators who are 

responsible for m anaging congestion on the transmission system. One type of market 

mechanism to m axim ise (calculated) available transm ission capacity is to off-set 

counter directed transmission requests. Offsetting or superimposing counterdirected 

flows (superpositioning) requires the Transm ission System Operators to co-operate
c o o

and should not produce any significant additional costs. This m ethodology has been 

used between Northern Ireland and Ireland and is com paratively straightforward.

C Q Q

Another market mechanism suggested, is co-ordinated redispatching which 

involves the Transm ission System Operators directly changing the dispatching order 

o f the power plants to create overall electricity flows which remain within the limits 

of the transport line constraints.

That is. Transmission System Operators compensate each other for the costs incurred due 
to the hosting of transit flows of electricity on their network.

Ibid Conclusions of the 6* Florence forum, “Guidelines on Congestion management” 
9.10.2000 Page 1.

Op cit Second Report to the Council and the European Parliament on Harmonisation 
Requirements concerning common rules for the internal market in electricity, P. 8,
3'̂ '* Florence Forum. The example of superpositioning given in the Report is that a contract is 
concluded to transport lOOMW over an electricity line in direction A, however, a further 
contract is concluded to transport electricity over the same line in direction B for 80MW. 
Thus the actual physical flow is 20MW once both contracts have been off-set against each 
other or counterdirectional flows are superimposed in order to cancel each other out.

Ibid P. 9
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W ith the countertrading m ethod, once the transmission hne has reached its physical 

lim it the system operator m ust purchase or sell electricity from generators, or 

consum ers that are willing to increase or decrease generation/consum ption in order 

that further contractual transactions in the congested direction can be carried out.

Under m arket splitting (also called implicit auctioning by other bodies) which usually 

applies to systems that already have a comm on spotmarket, the market operators 

provide for the possibility that there are different spotmarket prices on either side of 

the bottleneck. Thus electricity in the area that is oversupplied becomes cheaper than 

electricity in the undersupplied area. Consequently, less market participants are 

interested in purchasing from the area that becomes more expensive and thereby the 

flow over the bottleneck is reduced.

The Discussion Paper on Congestion Management^®' in its definition of implicit 

auctioning provides that “the allocation is based on generators’ bids into the 

electricity spot market situated on the other side of the interconnector, where they 

compete with local bids. The interconnector capacity is allocated to the cheapest bids 

until it is full. The possibly rem aining price difference between these bids over the 

interconnector and the bids from  the local generators is retained by the Transm ission 

System Operator as the profit m ade from its “brokering” activities. Implicit auctioning 

requires at least one power exchange in the area importing from the interconnector in 

question. However, because m ost countries, even net exporters, are likely to import at 

some point in time, such an approach really requires power exchanges in all areas.

M arket Splitting is described in the “Discussion Paper on Congestion M anagem ent” 

as allocation being based on generators’ bids into the electricity spot market. A price 

is then determined for each area on the assum ption that no connection exists. Market 

splitting means that cross-border capacity is autom atically allocated such that price 

differences between the two areas in question are minimised. The implicit price is

Op cit. Discussion Paper on Congestion Management P. 1, 8‘̂  meeting of the Florence 
Forum 21-22 February 2002.
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paid to the Transm ission System  Operator for access amounts to the rem aining price 

differences between prices in the two markets, since this will be the profit made by 

the Transm ission System O perator from  its brokering activities.

DG TREN in its “Status Report (Septem ber 2002) Congestion M anagem ent in the EU 

Electricity Transm ission N etw ork” similarly describes implicit auctioning and 

marketing splitting as being the same concept and provides that “allocation o f the 

cross-border capacity is based on the generators’ bids into the electricity spot markets. 

The interconnector capacity is allocated to bids that are competitive on the other side 

o f the interconnector until it is full. The possibly remaining price difference between 

the bids over the interconnector and the bids from the local generators is retained by 

the Transm ission System O perator as the profit made from its “brokering” 

activities.

The descriptions of market splitting and implicit auctioning in the Status report are 

described as being one and the same m ethodology of congestion management, but are 

viewed as distinct congestion m anagem ent methodologies in the Discussion Paper on 

Congestion M anagement. A lthough they appear to be very similar, organisations such 

as the European Transm ission System Operators organisation list them as separate 

methods^^^ and therefore it is submitted, difficulties arise in im plem enting a 

harm onised congestion m anagem ent methodology or system if the concepts are not 

clearly defined and agreed. As already demonstrated above there are a num ber of 

other m ethods of managing congestion and this complicates matters, because different 

Transm ission System Operators can use whichever methodology they wish.

In its paper entitled “Evaluation o f congestion m anagement m ethods for cross-border 

transm ission”^ '̂' the European Transm ission System Operators (ETSO) organisation 

describes market splitting as consisting “of splitting a power exchange (PEX) into 

geographical bid areas with lim ited capacities o f exchange: a power pool price is set

Status Report (September 2002) Congestion Management in the EU Electricity 
Transmission Network 9"’ Florence Forum available at
<http://ec.europa.eu/energy/gas_electricity/forum _electricity_florence_en.htm >

Co-ordinated Congestion Management paper. Page. 2 presented by the European 
Transmission System Operators at the 8"' Florence Forum. Available at <www.etso-net.org/>

Evaluation of congestion management methods for cross-border transmission. P. 6 
Available at <www.etso-net.org/ >
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according to amounts of demand and generation offered in the whole area. Then the 

Transmission System Operator computes a load flow and identifies constrained lines. 

Geographical areas, composed of one or more bid areas are defined on either side of 

the bottlenecks. In each geographical area a new pool price is defined, with flows 

across areas being limited to the capacity of the interconnection lines. Then each area 

has its own pool price; areas downstream of a congestion will have a higher pool 

price. When the price-demand effect is observed (demand decreases as price 

increases) the congestion is relieved through the market mechanism -  demand 

decreases in high priced areas and increases in low-priced areas. The opposite effect is 

seen at the generation side. Consumers downstream of congestion will pay the highest 

prices and generators upstream of congestion will be paid the lowest prices. The 

congestion charge is the difference between the price in the downstream area and the 

price in the upstream area” .̂ ^̂  I ’he European Transmission System Operator’s 

description of market splitting therefore focuses on a pool price rather than a spot 

price. In addition, it would appear that the “congestion charge” is the same as the 

European Commission’s description of the money the Transmission System Operator 

receives from its “brokering activities” referred to above.

If, despite the above methods of congestion management, there still exists severe 

congestion on a particular line, methods of rationing the scarce capacity are 

suggested. These include first come first serve allocation, or pro-rata rationing (i.e. all 

requested transactions are carried out but each transaction quantity is cut by the same 

percentage), or merit order allocation (i.e. on the basis of giving up confidentiality, 

the cheapest kWh transactions are prioritised), or renewable priority i.e. transactions 

originating from a renewable based electricity source are given priority, or bidding / 

auctioning for scarce capacity.^^^ With capacity auctioning congestion management, 

two forms of auctioning are currently used. Explicit auctioning occurs whereby the 

capacity is auctioned for different time periods (for example year, month, week, 

hour). Bids are accepted starting from the highest, and the price all accepted bids have 

to pay is usually at the level of the bid that makes to fill the interconnector (pay at the

Op cit Second Report to the Council and the European Parliament on Harmonisation 
Requirements concerning common rules for the internal market in electricity, P. 9,
3̂*̂ Florence Forum.
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597  •lowest accepted bid). This m ethod is also used in Ireland. Implicit auctionmg has 

already been described above.

However, each o f the above m ethods of congestion m anagement or rationing m ust be 

carefully considered in their im plem entation since there are differing views with 

respect to their effectiveness and com patibility with the Internal Electricity M arket 

according to organisations such as the Association o f Power Exchanges -  EuroPEX, 

the European Transm ission System Operators organisation (ETSO), the Council for 

European Energy Regulators (CEER) and DG TREN  itself. The views of these 

differing organisations are discussed below. W hat emerges is a lack of consensus, but 

the gap is narrowing. Each organisation has a different role, but the Transm ission 

System Operators is carrying out congestion m anagement on a daily basis and thus 

this view is particularly relevant. For instance, Germany is interconnected with nine 

different countries, but there could be several interconnector links between each 

country. Thus for example, managing thirty or more interconnector links albeit 

amongst four different transm ission system operators within Germany itself, taking 

into account possibly nine different regim es plus the internal interconnections 

between the four German transm ission system operators is quite a juggling act 

considering there is the physical transm ission of electricity coupled with the trading 

aspects to manage. Adding different congestion m anagem ent methods on top o f this 

brings a realisation to the dim ensions o f complexity, transmission system operators 

are faced with.

The Association o f Power Exchanges -  EuroPEX takes the view, in its slide 

presentation on “Congestion M anagem ent” at the 8"’ Florence Forum, that 

investments in infrastructure should be on a planned basis rather than on a 

commercial incom e basis and that with a regulated transm ission network there should 

be no other incom e from com petitive activities such a electricity t r a d i n g . T h e  

network should be operated to ensure network security and to facilitate electricity

Op cit Discussion Paper on Congestion M anagem ent P. 1 8’*’ Florence Forum.
Ibid P. ]
This approach seems very sensible because the infrastructure is clearly necessary and 

future infrastructure requirements are unlikely to be met quickly if they are dependent on 
being constructed through commercial activity alone. Planned infrastructure development 
vv'ould be a big step in the progression of the internal market in electricity since definite steps 
and timelines would be in place.
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transactions in the context of the Internal Energy Market. There is certainly some 

merit in this view because the objective of Directive 96/92/EC was to liberalise the 

generation and supply side of the market. If the networks i.e. transmission and 

distribution are liberalised or are competing on an international basis this may 

compromise network security, since profit would become a predominant objective of 

the network operators. Too a degree, there is already competition between 

Transmission System Operators and Distribution Operators because they have been 

legally unbundled. However, this does not mean that this approach is the most 

appropriate one to take. Certainly according to Directive 96/92/EC, network operators 

would have more of a network operation, management and administrative function, 

i.e. facilitating competition but not actually taking part in it, be it on a national or 

inter-Member State basis. Combining the Transmission and Distribution System 

Operators would in an Irish context result in enormous efficiency savings I argue and 

would also outweigh any efficiencies competition might bring, because competition 

does not necessarily create efficiencies as is evidenced in many aspects of this thesis.

With respect to market-based solutions to congestion management, EuroPEX takes 

the view that the best solutions are market splitting or implicit auctions. It suggests 

that market splitting is usable in three situations, namely in the single market for 

potential internal constraints, for the market at one side of the potentially congested 

interconnector or for the market at both sides of the potentially congested 

interconnector i.e. the European single electricity market. However, two conditions 

need to be in place for market splitting to solve interconnector congestion. These are 

firstly, that an energy spot market is in place on at least one side of each potentially 

congested interconnector and secondly, that balancing markets are required on each 

electrical system. With respect to balancing markets, any shortfall or excess electricity 

required to fulfil any contracts the market participant may have in place with 

customers, can be purchased from the pool that the market operator has in place at the 

relevant pool price at that particular moment in time. Furthermore, the market should 

not be fragmented and should allow the full use of netting in opposite transactions. In 

addition, the principle of use-it or lose-it should be explored. With respect to auctions
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there should not be a m inimum  cost for any kind of auction and if  there is no 

congestion then there should be no payments at all.^°°

At the lO”’ Florence Forum EuroPEX presented its paper entitled “Using Implicit 

Auctions to m anage Cross-Border Congestion: Decentralised M arket Coupling.” It 

pointed out that there are practical barriers to applying implicit auctions across 

Europe, since betw een countries there is a wide diversity o f physical arrangements. 

For example, notification and balancing arrangements, transmission pricing, half 

hourly or hourly m etering and exchange trading arrangements such as block bids, 

intraday m arkets or m atching rules. A lthough these arrangements could be 

harm onised in m any cases the differences may represent an efficient response to the 

different physical systems in each area. For example, block bids are necessities in a 

num ber of regions due to participants’ needs and the production or consum ption mix. 

M oreover, when the basic model is extended to several countries it becomes even 

more com plicated due to loop flows, and although Europe wide optim isation is 

conceivable using a linear programme such as, for example, co-ordinated auctions this 

would imply a centralised pan-European market and system operator. In addition, it is 

very difficult to sim ultaneously resolve loop flows and incorporate block bids and 

local market rules in a single m assive central optimisation algorithm.^®' EuroPEX 

states that a decentralised implicit auction approach starting with a sim ple coupling of 

certain m arkets and with further m arkets being linked in later, is able to deliver an 

efficient outcom e incorporating loop flows, bilaterals, block bids and counterflows.

Decentralised M arket Coupling involves all physical cross-border capacity being 

m ade available at the day-ahead / w ithin-day stage; there are no forward transmission 

access rights. This would enable optim isation of the physical netw ork while the 

forwards price risks could be m anaged through financial contracts. Physical capacity 

would be m ade available through pow er exchanges who would seek to optimise the 

use o f that capacity, through the m atching between themselves of bids and offers in 

their respective m arkets. Bids to execute a bilateral cross-border contract can also be

Slide 3 EuroPEX presentation on Congestion Management at the 8'*’ Florence Forum. 
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>

EuroPEX paper “Using implicit auctions to manage cross-border congestion: decentralised 
market coupling P. 2 presented at the lO'*’ Florence Forum. 
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>
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handled via the power exchanges with a bilateral being scheduled whenever its bid 

(including negative bids for counterflows) is more than the price difference between 

the markets. A participant scheduling a bilateral pays the difference in area prices 

across the interconnector or receives this price if the flow is counter to the 

congestion.^^^ For the most complex situations the algorithm would require a num ber 

o f iterations. For each iteration, the exchanges share with each other, their net export 

curves that represent the resultant net export (long) or import (short) volume arising 

from  their dom estic bids and offers, depending on the market price. Individual net 

export curves are calculated according to the rules in each market. Then the cross- 

border flows and area prices are calculated using an algorithm  that seeks to reduce 

price differences, by m axim ising usage of the available cross-border capacity. 

A lthough m ore than one iteration will be required, for example, to satisfactorily deal 

with block bids, the model can take into account loop flows by using actual line 

capacities and power transfer distribution factors provided by the Transm ission 

System Operators. The Transm ission System Operators would be relieved of much of 

the risk o f com m itting to firm Available Transfer Capacity values before they know 

the likely power flows, but would still need to make appropriate allowance for 

subsequent, unplanned events through intra-day or adjustm ent markets. Nevertheless, 

interconnector capacity should not be deliberately held back for intra-day m arkets, 

since this would reduce liquidity in the market. The exchanges would notify the 

Transm ission System Operators o f all the comm itm ents that they have made on behalf 

o f their participants.

Hedging long-term cross border trade should be done through financial contracts 

settled against the day-ahead cross-area prices, although there may be a role for both 

Contracts for Difference^®"* and Financial Transm ission Rights. Long-term contracts 

could be converted into financial transm ission rights or having the option o f 

scheduling a countertrade which would increase the available capacity but preserve 

the com m ercial interests of the contracting parties.

Ibid EuroPEX paper P. 2. 10“’ Florence Forum.
Ibid P. 3.
Contracts for Difference have recently been strongly criticised in the Anglo Irish Bank 

debacle and involve a form of betting on the price differentials in shares, where the shares are 
not paid for in full, but only the “difference”. How applicable this is to electricity trading 
could be controversial.
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EuroPEX ’s view, which is the view of a power exchange thus provides a comm ercial 

solution to managing congestion. However, there may be technical risks that may lead 

to a reduction in security o f supply in terms of safety, due to the fact that unforeseen 

or unexpected events / contingencies require immediate m anagement by the 

Transm ission System Operators. Thus from a practical and planning perspective the 

Transm ission System Operators would need to be highly efficient, knowing well in 

advance the planned outages for maintenance and their exact duration which could 

prove difficult. The national systems could be at risk o f being operated perhaps so 

tightly that there could be a risk of partial or complete blackout. Therefore, one would 

have to calculate the risk o f blackout against optim ising available transfer capacity. 

An operational shift towards the power exchanges operating the transm ission system 

rather than the transm ission system operator under these circumstances is also not 

inconceivable. Trading in electricity cannot be compared to trading in shares / foreign 

currency on the Stock Exchanges, since with electricity one is dealing with something 

tangible that is being used in real time unlike other commodities. A lthough a certain 

amount o f trading can take place for longer periods into the future, sim ilar to the 

futures trading markets on Stock Exchanges. Indeed generators can generate 

electricity at whatever capacity and then the physical generation is reconciled with the 

financial aspect of trading. But electricity generation is not a process that is turned on 

and off like a tap -  certainly with conventional power stations the generators must 

reduce and increase their pow er slowly since otherwise expensive equipm ent would 

be damaged.^°^It must also be reliable. W ith respect to reserve, “in addition to 

dispatching generators to supply energy to match demand, system operators schedule 

additional capacity to provide operating reserve. Operating reserve typically consists 

of spinning reserves which can be fully ramped up to supply a specified rate of 

electricity production in less than 10 m inutes and non-spinning reserves which can be 

fully ram ped up to supply energy in up to 30 minutes (60 in some places). Operating 

reserves are used to respond to sudden outages of generating plants or transm ission 

lines that are providing supplies of energy to meet demand in real time, sufficiently 

quickly, to maintain the frequency voltage and stability parameters o f the network

For further information and technical issues explained in a non-technical language, please 
refer to Chris Harris, Electricity Markets Pricing, Structures and Economics. P.481 et seq.
The process itself is called ramping up and ramping down time.
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within acceptable ranges. Additional generation is also scheduled to provide 

continuous frequency regulation (or automatic generation control) to stabilise network 

frequency in response to small instantaneous variations in dem and and generation. 

These ancillary network support services require scheduling additional generation 

capacity equal to roughly 10-12% of electricity demand at any point in tim e” . °̂  ̂

Therefore I contend all these complex technical features need to be factored into any 

congestion m anagement and trading market model.

W ith respect to explicit auctions, EuroPEX takes the view, they are acceptable on a 

tem porary basis, provided that they are perform ed by M arket Operators and that the 

objective is to solve international technical constraints. It should therefore not be 

linked with raising any kind o f money since the economic signal will be in the wrong 

direction i.e. less congestion equals less money raised. I argue, reasonable re

im bursem ent of costs is acceptable since congestion m anagement should not yield a 

profit but be used as a device to enable trading whilst the missing necessary 

infrastructure is being developed. Any profits made could go towards developing and 

m aintaining the m issing and existing infrastructure or to reduce use of system tariffs 

for users o f the network, because although insufficient capacity is an issue, high 

tariffs for use of interconnector infrastructure (in the form of inter-TSO 

com pensation) can also be a barrier to competition. High tariffs are passed to the 

consum er and consumers are likely to seek cheaper suppliers not involved in 

international trade.

EuroPEX draws some interesting com parisons between explicit auctions and implicit 

auctions / market splitting. It states, trading can be distorted by leaving unused 

capacity in explicit auctions, since the possibilities o f market power abuse ai'e 

increased and that the only way of blocking capacity is by actually using it. Further, 

free competition on the energy mai'kets can be affected, since winning the explicit 

auction for capacity is a prerequisite to participation. It views explicit auctions as an

Reliability and Competitive Electricity Markets, Discussion Paper Series, No 6121, Page 
27, Paul L Joskow and Jean Tirole. Submitted in 2007.Centre for Economic Policy Research 
available at <www.cepro.org> specifically <www.cepr.org/pubs/dps/DP6121 ,asp> Please 
also refer to this research for a concise analysis of the USA and Italy blackouts and the 
economic analysis and calculations of increasing price sensitivity with consumers through 
rolling blackouts and methodologies of rationing of electricity. I argue, this is precisely what 
consumers do not want to be forced into.
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artificial barrier to trade since there is always an extra payment involved in explicit 

auctions. In addition, post the explicit auction, instead o f there being a single market, 

there are several independent markets, whereas with implicit auctions or market 

splitting there is a single m arket environm ent with participants being allowed to 

participate in all markets. M ost importantly, explicit auctioning is carried out in 

advance, whether there will be a real congestion situation or not, whereas implicit 

auctioning or market splitting only takes place when there is true congestion.

W ith respect to either im plicit or explicit auctions EuroPEX ’s Position paper^°® 

maintains that neither should have a m inim um  price in case there are less potential 

users than capacity available. In the context of congestion management market 

participants will either not use the interconnector, because it is overpriced and they 

can use a cheaper route or there is sim ply insufficient demand or custom ers to be 

supplied in that region. If it is the latter, then it is questionable whether the 

interconnector is justified on a cost/benefit analysis I argue.

All these m ethods o f rationing and congestion management must be measured 

according to criteria such as non-discrim ination, efficiency and trade encouragement. 

M oreover, a substantial obstacle to trade exists when at a given interconnector 

M em ber State A applied a different m ethod o f congestion m anagement or rationing to 

M em ber State B. Therefore, the m ethodologies applied must also be co-ordinated or 

harm onised.

The European Transm ission System Operators organisation (ETSO) presented its 

paper entitled “Co-ordinated Congestion M anagem ent - An ETSO Vision at the 8*’’ 

Florence Forum ” . Accordingly, a co-ordinated congestion management system allows 

bilateral trade and trade through pow er exchanges to stand side-by-side. The 

European Transm ission System  Operators organisation states that the optim isation of 

use o f the network on a pan-European basis will be achieved by providing practical

Op cit Slide 11, EuroPEX presentation on Congestion Management, Florence Forum.
508 gth piQj-gjj^g Forum , EuroPEX Position Paper regarding technical constraint solutions 
between different Electrical Systems, Page 3
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>

Page 9, Position paper of the GEER on Congestion Management, 8* Forence Forum. 
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>
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m arket-based m echanism s to m anage congestion between regions, while allowing the 

co-existence and evolution o f different market structures w ithin regions.^'®

ETSO  states that its proposed congestion m anagement arrangements should 

successfully address the highly interactive nature o f the European grid system, 

without assum ing the harm onisation o f national energy markets as a pre-requisite and 

has identified explicit /  im plicit auctions, market splitting and / or re-dispatching as 

acceptable congestion m anagem ent methods.^”

From  a technical perspective ETSO states that interactions between constraints can be 

addressed by using loadflow distribution factors to represent the physical reality of 

m eshed flows, and that this would reduce or eliminate the inconsistencies associated 

with the contract path methods. The complex modelling o f the system and calculation 

would be presented in a sim plified form to users and would consist of a num ber of 

regions, which are likely to coincide with national borders. This would be applied to 

constraints affecting the flows between regions (inter-regional) whereas intra-regional 

congestion would be addressed with local methods. From a commercial trading 

perspective inter-regional transm ission products can be allocated using auctions or 

power exchange methods. Any remaining inter-regional congestion could, for 

exam ple, be dealt with through co-ordinated re-dispatch and intra-regionally by re

dispatch, market splitting or any other method used for local energy balancing.^'^

It seem s therefore that E TSO ’s solution is in fact to separate the technical physical 

m anagem ent of the transm ission system and resolve this in the form o f loadflow 

distribution factors from the contract path method. On an average day, i.e. without 

unexpected interruptions due to weather or breakdown of plant, loadflow is fairly 

constant and therefore predictable within a certain range. The technical aspects of 

m anaging congested interconnectors and transm ission lines thus seems prim a facie 

reasonably manageable, but adding comm ercial aspects i.e. the trading, results in 

com plexities and different forms o f comm ercial solutions both within the region

“Co-ordinated Congestion Management -  An ETSO Vision” presented at the 8* Florence, 
Forum Page 2.
<http://ec.europa.eu/energy/gas_electricity/forum_electricity_florence_en.htm>

' Ibid Page 2.
Ibid Page 4.
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under the control o f the Transm ission System Operator and outside are acceptable. 

Com paring continental Europe where countries are far more interconnected with each 

other and Ireland, the complexities arise from different roots. In Ireland, the 

management of the transmission system has been difficult due to inadequate ageing 

infrastructure and only one interconnector being in use for trading to date. Control of 

the frequency on the system is thus destabilised because o f wind generation that by its 

nature is difficult to control. Furthermore, Ireland has a sparse dispersed population 

compared to continental Europe and only has pockets of areas with denser population 

numbers. Therefore the lower voltage distribution network is much larger than the 

transmission network. Broadly speaking, by comparison continental Europe and m ost 

o f the United Kingdom has a much greater volume of infrastructure, particularly high 

voltage transm ission infrastructure and is densely populated, but generally all over the 

land masses rather than just in pockets. The technical com plexities are therefore 

different for Ireland compared to the United Kingdom and continental Europe.

The formal European bodies concerned with this issue i.e. the European Com m ission 

and the Council o f European Energy Regulators generally endorse the views of the 

professional bodies. The European Com m ission document entitled Guidelines on 

Congestion M anagem ent at the 6*'’ Florence Forum^’  ̂ set down general principles, 

which should be considered by M em ber States in the developm ent o f a congestion 

m anagement methodology. In total thirty-three points form the Guidelines; many of 

these have now been given a legal basis through Regulation 1 2 2 8 / 2 0 0 3 / E C . A  

substantial num ber o f the points raised in the Guidelines are quite general and relate 

to, for example, maintaining the confidentiality of sensitive business information, 

managing congestion in an economically efficient m anner whilst sim ultaneously 

providing signals or incentives for efficient network and generation investm ent in the 

right locations and using the network to m axim um  capacity. In addition, published, 

non-discrim inatory and transparent congestion m anagement allocation and security

Op cit Conclusions Sixth Meeting of the European Electricity Regulatory forum, Florence 
9th /lO* November 2000 Guidelines on Congestion Management.

Regulation (EC) No 1228/2003 of the European Parliament an of the Council of 26 June 
2003 on conditions for access to the network for cross-borer trade exchanges in electricity 
O .J.L 176/1 dated 15.7.2003
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standards should be published.^'^ In sum, many are more business related type 

guidelines, rather than technical congestion m anagement guidelines.

M ore specifically though. Guidelines 6, 7 and 8 provide that price signals should be 

directional, the netting of pow er flows should be im plem ented and the use it or lose it 

principle should apply to unused capacity. Guideline 9 provides that Congestion rents 

or charges may be used for re-dispatching or countertrading in order to comply with 

the firmness o f the capacity that was allocated to market parties. Any rem aining rents 

should be spent on netw ork investment for relieving congestion or on reducing the 

total network tariff so that Transm ission System Operators are not rewarded for 

congestion. Guideline 10 also stresses the importance o f offering capacity to the 

market as “firm ” as possible so that the exact conditions for transport are made known 

to any market participant that applies for the capacity.

From  a technical perspective, congestion management procedures should not be 

devised unilaterally to ensure that there are no significant effects of power flows on 

another M em ber S tates’ network and hence co-ordination of congestion management 

procedures is required.

The Internal Electricity M arket should also not be hampered by stranded costs and 

long-term c o n t r a c t s . W i t h  respect to the publication of information, G uidehne 18 

sets out that the Transm ission System Operators should publish a general scheme for 

the calculation of the total transfer capacity and the transmission reliability margin, 

based upon the electrical and physical realities o f the network (i.e. total transfer 

capacities should not be net of contracted flows). Estim ates of daily, weekly, monthly 

as well as total transfer capacity for the w inter and sum m er should be published prior 

to the day of transport and appropriate co-ordination and information exchange 

m echanism s should be implemented.^'**

op.cit. Guidelines 1-5, Page 5 
Ibid Guideline 11, P.5 

'^'^Ibid Guideline 15, P.6
Ibid Guidelines 16 and 17, P.6
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Concerning the preferred m ethods o f congestion management, apart from  the fact that 

netw ork congestion solutions should give appropriate price signals to the market 

participants and Transm ission System Operators in v o lv e d ,n o n - tra n s a c tio n  based 

m ethods i.e. m ethods that do not involve a selection between the contracts of 

individual market parties are preferred, for example, market s p l i t t i n g . T h e  

G uidelines also state that implicit and explicit auctions, co-ordinated re-dispatching 

and counter-trading are acceptable. Further, specific reference as to how explicit 

auctions should be conducted is made, stating that not only should all available 

capacity be offered periodically, but that each of these auctions should allocate a 

prescribed fraction o f the net transfer capacity plus any remaining capacity that was 

not allocated in previous auctions.^^’

In addition, the financial risks related to the netting of flows, should be attributed to 

those parties causing those risks to materialise, for example, a penalty system for 

parties that deviate from their notified transports so that the Transm ission System 

O perator can take operational measures such as counter trading or re-dispatching. 

Capping o f the amount of capacity that can be bought / possessed / used by a 

dom inant market player, should be considered and capacity bought at an auction 

should be freely tradable before the moment o f notification.

In sum, the Guidelines go little further than the title of the document. M ore clarity and 

specifics are required, in order to better address the issues raised by other bodies and 

bring about a co-ordinated European wide m ethod of congestion management.

The Position Paper o f the Council of European Energy Regulators^^”̂ has identified 

som e additional steps to the Guidelines on Congestion M anagem ent in order to 

facilitate trade. M ore specifically, it takes the view that Transm ission System 

Operators pubhsh lavishly the following information:-

^‘’ ibid Guideline 19, P.6 
Ibid Guideline 20, P.6 
Ibid Guidelines 26 and 27, P. 7 
Ibid Guideline 30, Page 8 
Ibid Guidelines 32 and 33, Page 8
Position Paper of the CEER on Congestion Management presented at the 8'*' Florence 

Forum. <http://ec.europa.eu/energy/gas_eIectricity/forum_electricity_florence_en.htm>
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• the method by which capacities are calculated;

• extensive and up-to-date information about the projected available capacity 

including reductions in capacity;

• relevant information about priority reservations of interconnector capacity 

including the transmission reliability margin and existing long-term contracts

• with respect to explicit auctioning the publication of the auction rules 

including the timeframe for application for capacity, the products being 

auctioned and the firmness of the capacity are necessary requirements.

The CEER would also welcome closer co-operation between the Transmission 

System Operators in calculating available capacities, information exchange 

mechanisms, accurate models for increasing the reliability of the data and for 

harmonisation of nomination procedures (i.e. when a market participant nominates 

how much electricity he wishes to sell or buy). It also calls for harmonisation in the 

design and implementation of a co-ordinated system for congestion management and 

network planning that might affect cross-border flows including greater co-operation 

in additional interconnector planning.

The CEER Position Paper states that Transmission System Operators should facilitate 

the emergence of secondary markets for auctioned capacity in order to encourage 

trading of capacity rights and that they should be incentivised to optimise the amount 

of capacity. It also proposed a study into the level of operational risk that is acceptable 

for transmission system operators associated with congestion management and 

available tools for hedging these r i s k s . T h e s e  suggestions I argue should be acted 

upon because they will create transparency and efficiencies. Efficiencies in relation to 

capacity allocation calculations are discussed below.

To conclude, interpretations of congestion management methodologies differ 

according to the organisation, although these differences are not insurmountable. 

Many complexities arise with congestion management and clearly inappropriate and / 

or inefficient congestion management methodologies can deter inter Member State

Ibid, Page 2. 
Ibid, Page 3.
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trade. I contend a harmonised approach to congestion management between the 

Member States would significantly reduce costs both for Market Participants and for 

the Transmission System Operators, because the methodologies are simplified into a 

specific number, creating certainty for both parties.

5.4 Capacity Allocation Calculation

Capacity allocation was briefly mentioned in European Commission documentation 

but has not received much discussion elsewhere. At first glance issues raised in 

relation to congestion management may appear to be similar or the same as capacity 

allocation. The purpose here is to examine whether the possible use of more 

appropriate available capacity allocation methodologies could avoid congestion to a 

larger extent and what criteria are of relevance in the application of capacity 

allocation. Arguably capacity allocation is the forerunner of congestion management. 

Thus, if the Transmission System Operator’s methodology in calculating available 

transfer capacity is inappropriate, the appearance of congestion may in fact not be real 

or to the extent calculated by the operator.

Transmission System Operators must retain an appropriate amount of reserve capacity 

for technical reasons. However, additional capacity can also be achieved through 

other methods such as Demand Management in the provision of Ancillary Services. 

For instance, Interruptible Load Agreements with Transmission System customers, 

where the customer is asked to reduce the consumption of electricity and receives 

payment therefor from the Transmission System Operator so that other customers can 

use the capacity at that time. Another methodology of increasing capacity on the 

network is to request some generators on the system to decrease their output of 

electricity so other generators can use the capacity. This might be because other 

generators are cheaper or generate renewable electricity or generate it more 

efficiently, or produce less carbon dioxide emissions. Each has advantages and 

disadvantages that require modelling and analysis. For instance. Hydro-electric 

generator stations can produce electricity very quickly upon demand. So it is a matter 

of balancing the demand for electricity with the generation of electricity efficiently. 

Thus there is an interaction between capacity allocation, congestion and the provision 

of ancillary services by users of the network. The issue of how much spare capacity a



Transm ission System Operator allocates for the operation o f the transmission system 

for technical reasons in order to manage the transm ission system is crucial to capacity 

allocation and congestion m anagement because the more capacity the Transm ission 

System  Operator allocates to the m anagement o f the transm ission system in the form 

o f reserve, the less capacity is available for market participants to trade.

It is therefore a m atter of determ ining what percentage o f allocation is safe to set aside 

from  a technical operation perspective and to enable re-allocation to market 

participants. In determining this, selecting the appropriate criteria that should be 

considered when calculating the available transfer capacity is required. For instance, 

criteria such as the age o f the current generators and lines on the system and therefore 

the likelihood of technical failure, the types o f generators on the system and their 

capacity to respond, the type, age and amount o f technical equipm ent for fault 

detection and correction, the adequacy of the m aintenance o f the transm ission system 

as a whole and specifically during particular tim e periods, the amount of estimated 

spare or reserve capacity vis-a-vis the amount o f estim ated demand, the accuracy of 

weather forecasts, the amount / types of demand m anagement techniques and 

ancillary services contracts the Transm ission System Operator has with system 

connected customers, and any unique transmission system specifics such as the 

am ount of doubling up o f transmission lines are just some criteria that might be taken 

into consideration to determine capacity. M any of these criteria are system specific 

others are general in nature.

The level of importance placed on these factors, in calculating the amount of 

Available Transfer Capacity is determined by the Transm ission System Operator. The 

question which has therefore not so far been adequately addressed by the European 

Com m ission or other parties^^^ involved in shaping the Internal Electricity M arket is, 

exactly what factors should be taken into consideration in calculating the Available 

Transfer Capacity, and how much importance should Transm ission System Operators 

place on these factors in order to achieve the m axim um  Available Transfer Capacity.

The Guidelines document mentions it briefly in Guideline 18 and so does the CEER, but is 
not addressed in sufficient detail.

307



This question which delves into how Transm ission System Operators m anage and 

operate their transm ission systems is of high im portance, because in all probability the 

m ore Available Transfer Capacity there is, the more likely the possibility, that this 

will have an effect on the pricing of electricity and consequently the construction and 

investm ent o f new g e n e ra tio n .F u r th e rm o re , this question must be addressed to 

avoid distortions in the Internal Electricity M arket or at least consider the level of 

distortion the m ethodology applied by Transm ission System Operators in calculating 

the Available Transfer Capacity might cause. In sum, rules for determ ining the 

calculation o f Available Transfer Capacity are an essential element of interconnector 

trading. Rules for calculating Available Transfer Capacity should be in place prior to 

developing rules for m anaging congestion on the transm ission system I argue, because 

it could be a deciding factor in determ ining which methodologies o f congestion 

m anagem ent are appropriate or whether interconnector developm ent is appropriate or 

necessary. Thus the issue of capacity allocation has not been addressed in detail at a 

European Union level or in detail by the professional bodies and requires a swift 

resolution.

6. Formal Provisions on Access to Network Infrastructure -  Third Package

Regulation (EC) 1228/2003^^^ on conditions for access to the network for cross- 

border exchanges in electricity form alised the Guidelines on Congestion from  the 6'^ 

Florence Forum previously discussed. Regulation (EC) 714/2009'’̂ ° replaces the 

earlier Regulation of 2003. Regulation 714/2009 is part of the European 

Com m ission’s legislative set of instrum ents for 2009 termed “the third package” . It 

m ight also be term ed the third attempt because as the Regulation accepts in Recital 3 

“there are obstacles to the sale o f electricity on equal terms, without discrim ination or 

disadvantages in the Community. In particular, non-discrim inatory netw ork access

Article 8(2) of Directive 96/92/EC provides that “ ....the use of interconnectors shall be 
determined on the basis of criteria which may be approved by the Member State and which 
must be objective, published and applied in a non-discriminatory manner which ensures the 
proper functioning of the internal market in electricity” . In theory therefore, this Article 
should also encompass the calculation of Available Transfer Capacity.
“ ’ Opcit Regulation EC No 1228/2003/EC.

Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July 
2009 on conditions for access to the network for cross-border exchanges in electricity and 
repealing Regulation (EC) No 1228/2003. O.J. L 211/15.
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and an equally effective level of regulatory supervision do not yet exist in each 

Member State, and isolated markets persist” . Further, Recital 4 states “the present 

rules and measures neither provide the necessary framework nor provide for the 

creation of interconnection capacities to achieve the objective of a well-functioning, 

efficient and open internal market” . The aims of the internal market in electricity are 

re-stated in Recital 1 -  to deliver real choice for all consumers in the Community, be 

they citizens or businesses, new business opportunities and more cross-border trade, 

so as to achieve efficiency gains, competitive prices and higher standards of services 

and to contribute to security of supply and sustainability. At the beginning of the 

liberalisation process it was generally expected that lower prices would be achieved 

through competition. Competition is supposed to create efficiencies through 

corporate behavioural change, and this might apply to other industries. Perhaps it also 

applies to the electricity industry, but the adaptation costs of liberalisation have 

created an abundance of inefficiencies, previously mentioned in other parts of this 

thesis and include, for example, the duplication and triplication of work. These 

inefficiencies are not going to lessen over time because of the liberalisation structure 

imposed on the industry. Generation and transmission efficiencies, if any, will not be 

able to attain the objective of lower prices prior to liberalisation. Thus, I argue, this 

objective has shifted to competitive prices, which is not defined, and means any price 

level, provided it is at different levels to demonstrate competition between providers.

The 2009 Regulation as stated previously, is part of the third package and must 

therefore be considered and interpreted in conjunction with the other legislation 

issued at the same time specifically, the new liberalisation Directive 

2009/72/EC,^^'because there is cross-referencing between the Regulation and the 

Directives.

Article 1 sets out the subject matter and scope. These are the same as in the previous 

regulation i.e. inter-TSO compensation mechanisms and harmonised principles on 

tariffs and available transfer capacities. The slight difference is that account should be 

taken of national and regional markets. It is uncertain what specifically should be

Directive 2009/72/EC o f the European Parliament and o f the Council o f 13 July 2009 
concerning common rules for the internal market in electricity and repealing Directive 
2003/54/EC. O.J. L 211/55 o f 14.8.2009.
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taken into account and whether there is a move to establishing regional m arkets first, 

w ith the aim of eventually culminating in a Single European Electricity Market.

Article 2 contains the definitions. “Interconnector” which means a transm ission line 

which crosses or spans a border between M em ber States and which connects the 

national transm ission system of M em ber States. This definition differs to the 

interconnector definition of Directive 2009/72/EC^^^ concerning com m on rules for the 

intemal market in electricity which defines interconnector simply as equipm ent used 

to link electricity systems. W hy different definitions are used when both legislative 

instm ments form  part of the third legislative package and need to be interpreted 

together as a whole in many respects is another example of creating uncertainty in the 

legislation. It is sim ply states in Article 2 ( 1 )  that for the purposes o f this Regulation, 

the definitions contained in Article 2 of Directive 2009/72/EC ...app ly  with the 

exception of the definition o f interconnector. However, there is also a definition for 

interconnected system in Directive 2009/72/EC defined as “a num ber of transm ission 

and distribution systems linked together by means of one or more interconnectors” . 

None of these varying definitions provide certainty. In particular, because 

“equipment” is not defined and because distribution systems are also included in the 

latter definition. M oreover, with respect to the legal drafting, each instrum ent also 

has its own list o f definitions, where the concept might be used in any o f the 

instalm ents o f the “third package” but is only defined in one o f them. For exam ple, 

the definition and concept o f Agency is used in all legal instrum ents but in fact 

concerns a different legal instrument namely Regulation 713/2009/EC establishing an 

Agency for the Cooperation o f Energy Regulators.

Interesting is also that although Regulation 714/2009/EC concerns inter-TSO 

compensation m echanism s and harm onised tariffs and available transfer capacities, 

onlj congestion has a specific definition. It means a situation in which an 

interconnection linking national transm ission networks cannot accom m odate all 

physical flows resulting from international trade requested by m arket participants, 

because of a lack o f capacity o f the interconnectors and/or the national transm ission

Ibid Directive 2009/72/EC
Regulation (EC) 713/2009 of the European Parliament and of the Council of 13 July 2009 

establishing an Agency for the Cooperation of Energy Regulators. O.J. L211/1 of 14.8.2009.
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systems concerned. Furthermore, as an add on to Article 2 (2) (g) the Regulation 

states that “for the purpose of inter-transmission system operator compensation 

mechanisms referred to in Article 13 only, where transmission networks of two or 

more Member States form part in whole or in part, of a single control block, the 

control block as a whole shall be considered as forming part of the transmission 

network of one of the Member States concerned, in order to avoid flows within 

control blocks being considered as cross-border flows under point (b) of the first 

subparagraph of this paragraph giving rise to compensation payments under Article 

13. The regulatory authorities of the Member States concerned may decide which of 

the Member States concerned shall be that of which the control block as a whole is to 

be considered to form a part”. There thus appears to be a form of regionalisation not 

delineated by the borders of Member States, but by blocking. Perhaps this might mean 

for instance, that part of the German transmission system is blocked with part of the 

Danish and part of the Dutch transmission systems whereas another part of the 

Gennan transmission system is blocked with parts of the Hungarian and Austrian 

transmission systems etc, rather than two whole Member States forming a block. 

However, other variations are also possible.

Article 2 (2) (b) defines cross border flow as the physical flow of electricity on a 

transmission network of a Member State that results from the impact of the activity of 

producers and/or consumers outside that Member State on its transmission network. 

However, all is not as it seems, because under Article 12, the Commission may define 

geographical areas in the context of co-operation structures, discussed further below.

Article 13 sets out some detail about the payment of inter-TSO compensation 

payments that are quite specific. It appears therefore that in a convoluted manner the 

Commission is attempting to limit compensation payments in what it terms the control 

blocks. Thus the control blocks appear to be some sort of a delineation not by country 

borders, but by a blocking with uncertain criteria as referred to above, so that inter- 

TSO compensation is dispensed wdth because the block will be under the control of a 

specific Transmission System Operator. However, this cannot be stated with any 

certainty.

311



With respect to inter-TSO compensation under Article 13 (2) and (3) the 

compensation shall be paid to the operators of national transmission systems from 

which cross-border flows originate and the systems where those flows end on an ex

post adjustment basis where necessary to reflect costs actually incurred. But to 

contradict matters, the Commission shall decide on the amounts of compensation 

payable under Article 13 (4). However, a general formula has been set out in Article 

13 (6). Furthermore, Article 18 provides that guidelines relating to the inter-TSO 

compensation mechanisms, in accordance with the principles set out in Articles 13 

and 14, shall specify the procedure for determining which transmission system 

operators are liable to pay compensation, details of the payment procedure to be 

followed, details of methodologies for determining the cross-border flows hosted for 

which compensation is to be paid in terms of both quantity and types of flows, details 

of the methodology for determining the costs and benefits incuired as a result of 

hosting cross-border flows, details of the treatment of electricity flows originating or 

ending in countries outside the European economic area and the participation of 

national system which are interconnected through direct current lines. To date these 

have not yet been published and the European Commission was not able to provide a 

date of publication when consulted in early 2011. Thus there is little progress in 

resolving the issues since the 2003 Regulation, but provided the Guidelines contain 

sufficient detail, many issues could be resolved. Thus the Commission appears to be 

taking firm control, but it is difficult to establish exactly of what.

With reference to Article 3 an additional bureaucracy has been added, whereby the 

European Commission now requires an additional certification of Transmission 

System Operators from the Regulatory Authorities of Member States. Opinions of 

both the European Commission and the Agency are possible on the compatibility of 

the certification. Recalling that the Regulatory Authority in Ireland already issues the 

Transmission System Operator with a licence in addition to any other stakeholders it 

is difficult to see how this certification procedure will progress any of the objectives 

concerning liberalisation of the electricity industry. However, an additional 

uncertainty is to be found in Article 3 (5) because the Commission may adopt 

Guidelines setting out the details of the procedure to be followed for the application of 

paragraphs 1 and 2 of this Article. Those measures, designed to amend non-essential 

elements of this Regulation by supplementing it, shall be adopted in accordance with



the regulatory procedure with scrutiny referred to in Article 23 (2). However, Article 

23 (2) does not shed any further light on the previous sentence because it simply 

states that where reference is made to this paragraph, Article 5 (a) (1) to (4) and 

Article 7 of Decision 1999/468/EC shall apply, having regard to the provisions of 

Article 8 thereof. However, there is more to this provision because it must be read in 

conjunction with Article 6, discussed below.

Article 4 and 5 establish a new organisation, the European Network of Transmission 

System Operators for Electricity (ENTSO) that requires the cooperation of all 

Transmission System Operators to promote the completion and functioning of the 

internal market in electricity. Again it will be recalled that such an organisation is 

already in existence in the form of the European Transmission Systems Organisation 

ETSO, however, perhaps the European Commission takes the view a private 

organisation is more difficult to control and therefore a formal European body needs 

to be established, so that more control can be exerted over it and its tasks.

A step towards progress is contained in Article 6 because it sets out a procedure for 

the development of Network Codes. Commencing with a non-binding framework 

guideline (drafted by the Agency) relating to an annual priority list (drafted by the 

European Commission) concerning issues set out in Article 8 (6) of the Regulation, 

ENTSO will be requested by the Commission to submit a network code which is in 

line with the relevant framework guideline. If ENTSO fails to do this, the Agency will 

do it and if the Agency fails to do it, then the European Commission will do it. The 

list in Article 8 (6) concerns the following:-

(a) Network security and reliability rules including rules for the technical transmission 

reserve capacity for operational network security;

(b) Network connection rules;

(c) Third party access rules;

(d) Data exchange and settlement rules;

(e) Interoperability rules;

(f) Operational procedures in an emergency;

(g) Capacity-allocation and congestion management rules;
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(h) Rules for trading related to technical and operational provision of network access 

services and system balancing;

(i) Transparency rules;

(j) Rules regarding harm onised transmission tariff structures including locational 

signals and inter-transm ission system operator compensation rules;

(k) Energy efficiency regarding electricity networks.

The time perm itted for this is six months for the Framework Guideline by the Agency 

and thereafter twelve months for ENTSO.^^"^ W ithout doubt the tasks above are an 

enormous challenge and have been a vital necessity to the formation of a Single 

Electricity M arket for over a decade. Although it is not stated in any part o f the 

Regulation, the im plication for Transm ission System Operators who do not cooperate 

and assist with these tasks, read in conjunction with Article 3, and the certification of 

Transm ission System Operators, is that they will not receive their European 

Com m ission certification. There is a possibility that this could be controversial, 

because, apart from the Com m ission and Agency asserting that a Transm ission 

System Operator is bemg uncooperative, other stakeholders might also do so. The 

Regulation does have a specific penalty clause in Article 22 but this relates to the 

provision o f information and confidentiality. Article 22 (2) provides “the Com m ission 

may, by decision, impose on undertakings fines not exceeding 1% of the total 

turnover in the preceding business year where, intentionally or negligendy, they 

supply incorrect, incom plete or m isleading information in response to a request made 

pursuant to Article 20 (3) or fail to supply information within the tim e-lim it fixed by a 

decision adopted pursuant to the first subparagraph of Article 20 (5)” . Furthermore, 

under Article 22 (1) “M em ber States shall lay down rules on penalties applicable to 

infringem ents o f the provisions o f this Regulation and shall take all measures 

necessary to ensure that those provisions are implemented. The penalties provided for 

must be effective, proportionate and dissuasive” . The Com m ission is therefore very 

specific in the application o f penalties, however, the other provisions in the 

Regulation state that the other specific details will be found in the guidelines to be 

developed. This punitive approach I argue implies that Network Operators have not 

been as co-operative as the Com m ission wishes. Yet it is difficult for Network

Ibid Regulation (EC) No 714/2009 Article 6 (2) and Article 6 (6).



Operators to proceed appropriately in accordance with the Commission’s wishes 

when there is so much uncertainty.

Other tasks laid out for ENTSO in Article 8 are contained in subparagraph 3. They 

are, to adopt common network operation tools to ensure coordination of network 

operation in normal and emergency conditions, including a common incidents 

classification scale and research plans, a non-binding Community-wide ten year 

network development plan including a generation adequacy outlook every two years, 

recommendations relating to the coordination of technical cooperation between 

Community and third-country transmission system operators, an annual work 

programme, an annual report and annual summer and winter generation adequacy 

outlooks. Thus although network operators would already have much of the 

information to produce the plans, outlook, recommendations etc., there is a mountain 

of work ahead. The work is necessary for a Single Electricity Market, but will require 

additional staff and incur costs. These costs will be ongoing and for Ireland (and other 

small countries) where only limited interconnection is feasible due to its geographical 

location, the costs will undoubtedly outweigh the benefits I argue. The jobs that are 

created will provide little if any return, because they are administrative type jobs not 

productive jobs. In fact since liberalisation, the Transmission System Operator in 

Ireland has more than doubled its workforce. In accordance with Article 11 the 

Transmission System Operators bear the costs and these shall be taken into account in 

the calculation of tariffs. Therefore the consumer pays. From a consumer perspective 

it would have been preferable if the costs were taken from the profits made by the 

Transmission System Operator, because this could have been an incentive to keep 

costs to a minimum, but in Ireland they will have to go towards financing the 

interconnectors.

In addition, to the network codes developed for cross border network issues, the 

Member States still have the right to establish national network codes which do not 

affect cross-border trade.^^^ Under Article 8 (11) a national ten-year network 

development plan also needs to be developed because “the agency shall provide an

Ibid Regulation (EC) No 714/2009 Article 8 (7).
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opinion on the national ten-year network development plans to assess their 

consistency with the Com m unity-wide network developm ent plan” .

The draft ENTSO annual work program me or the draft comm unity network 

developm ent plan m ust contribute to non-discrim ination, effective com petition, the 

efficient functioning of the market and a sufficient level of cross-border 

interconnection open to third-party access because in accordance with Article 9 (2) 

the Agency provides an opinion on the work programme and the plan. In addition, the 

Agency also m onitors the execution of the tasks o f ENTSO and reports to the 

Com m ission. Indeed the network codes, draft Community-wide network developm ent 

plan and the annual work program m e are open to consultation by all stakeholders 

including custom ers and EN TSO shall indicate how the observations received during 

consultation have been taken into consideration. Further, it shall provide reasons 

where observations have not been taken into account.^'^^ In sum, the new 

Transm ission System Operators organisation will be closely monitored by both the 

new Agency and stakeholders of the industry.

Transm ission System Operators under Article 12 (1) shall also publish a regional 

investm ent plan every two years and take investm ent decisions based on that regional 

investment plan. This is not as simple as it might appear because the Transm ission 

System Owner, certainly in Ireland has substantial input into any construction works 

and investment plans because it provides the funding. In addition, the Com m ission 

may define the geographical area covered by each regional cooperation structure so 

that Transm ission System Operators prom ote the developm ent of energy exchanges 

and the coordinated allocation o f cross-border capacity through non-discrim inatory 

m arket-based solutions paying due attention to the specific merits of implicit auctions 

for short-term  allocations and the integration o f balancing and reserve power 

mechanisms.®^’ Therefore, it seems the Com m ission is prepared to redraw the 

sovereign boundaries o f a M em ber State by defining geographical areas. This is not 

without risks and requires full knowledge o f each transmission system and their 

respective markets. W hether the Com m ission is exceeding its authority from a legal 

perspective is debatable under the general EU law principle of subsidiarity, “whereby

Ibid Regulation (EC) No 714/2009 Article 10.
Ibid Regulation (EC) No 714/2009 Article 12 (2).
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the Union does not take action unless it is more effective than action taken at national, 

regional or local level, now enshrined in Article 5 TEU, because although it applies 

only to areas not within the exclusive competence of the Union, and by Article 3 ( 1 )  

(b) TEFU the establishing o f the competition rules necessary for the functioning of 

the internal market is an area o f exclusive competence” , the extent of this action 

might not have been envisaged.

W ith respect to tariffs. Article 14 provides that charges applied by network operators 

for access to the networks shall reflect actual costs incurred insofar as they correspond 

to those o f an efficient and structurally com parable network operator. This is likely to 

be an accounting exercise in many instances because each country has developed its 

systems over many years all com paratively quite differently from a structural 

perspective and dependent on the type of generators connected to the system. The 

Transm ission System Operator can only operate within the system limits, which can 

only be changed over time with additional, newer, technologically advanced 

infrastructure. Objective efficiency criteria will need to be developed in order to 

measure the efficiency levels o f each operator, but by its nature since each system is 

different, efficiency can only be measured subjectively. To clarify, with respect to 

charges for access to networks in this context it does not mean the connection charge 

for connecting new generators to the transmission system, but is in fact a use of 

system charge and the structure o f the system is only one of many criteria that 

determines the use of system access charge. However, some of these are included in 

subparagraph 2 which provides “where appropriate, the level of the tariffs applied to 

producers and / or consumers shall provide locational signals at Com m unity level, and 

take into account the amount of network losses and congestion caused, and 

investment costs for infrastructure” .

There has been a lack o f transparency by the historical m onopolies in continental 

Europe and also within Ireland in the publication o f information. M oreover, the 

liberalisation process itself has not been transparent particularly in relation to the costs 

of liberalisation. This issue was also referred to in DG Com petition’s report on

EU Competition Law, Text Cases and Materials, Page 104. Alison Jones and Brenda 
Surfin. Oxford University Press, Fourth Edition, 2011.
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com petition in the sector.^^^ In some aspects, the Transmission System  Operator is 

prohibited from pubhshing information, certainly with respect to m arket participant 

information. However, under the Regulation, Transm ission System Operators will be 

obliged to publicise substantial additional amounts of information. In accordance with 

Article 15 (2) for instance, the safety, operational and planning standards. The 

inform ation published shall include a general scheme for calculation o f the total 

transfer capacity and the transm ission reliability margin based upon the electrical and 

physical features o f the network. As stated above the physical features of each 

network are different and although comparisons are difficult, this is a positive move I 

argue, because Transm ission System Operators will be required to justify  their 

decisions publicly with regard to how the transmission system is managed. The 

inform ation in relation to the safety, operational and planning standards is general 

annual or m ulti-annual type information. But the Regulation also requires current 

daily operational inform ation such as the publication o f estimates o f available transfer 

capacity for each day, indicating any available transfer capacity already reserved in 

accordance with Article 15 (3). In sum, the operation and m anagem ent of the 

transm ission system is intended to become far more transparent particularly in respect 

of the day-to-day operations o f the Transm ission System Operators. The day-to-day 

operations o f Generation undertakings which own or operate a generation assets of at 

least 250M W  are also bound to retain for five years hourly data to verify all 

operational dispatching decisions and the biding behaviour at pow er exchanges, 

interconnection auctions, reserve m arkets and over-the-counter markets.

The Regulation also sets out general principles o f congestion m anagem ent under 

Article 16. M uch o f this rem ains the same as in the previous Regulation 

1228/2003/EC, that is, non-discrim inatory m arket-based solutions with give efficient 

econom ic signals to the m arket participants and transmission system operators, and 

are non-transaction based so that m ethods do not involve a selection between the 

contracts of individual m arket participants. However, what is new is that market 

participants who have been allocated capacity shall be com pensated for any 

curtailment, except in cases o f force majeure, (Article 16 (2)) and any unused 

allocated capacity is to be reattributed to the market in an open, transparent and non-

Please refer to Chapter 2 of this thesis.
Op cit Regulation (EC) No 714/2009 Article 15 (6).
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discriminatory manner Thus there has been as what might be described as a reversal 

of who receives the money, because previously the operators received the revenues 

for hosting or facilitating the transmission of electricity originating from another 

Member State. Any revenues from the allocation of interconnection shall (now) be 

used for guaranteeing the actual availability of the allocated capacity and / or 

maintaining or increasing interconnection capacities through network investments, in 

particular new interconnectors. As a final option if the revenues cannot be used for the 

purposes above, they can be taken into account by the regulatory authorities when 

approving the methodology for calculating network tariffs and / or fixing network 

tariffs according to Article 16 (6). Thus the curtailment compensation payable to 

market participants will provide an incentive to facilitate market participants and the 

revenue options available to operators are positive actions that will benefit consumers 

in the long-term. However, the payment of compensation to market participants might 

not be revenue neutral for consumers because consumers will benefit if the network 

operator improves efficiency and little compensation is payable. However, if 

efficiency has reached its optimum level and the network operator still cannot 

facilitate the market participant, this will increase prices for the consumer in the short 

to medium term until more infrastructure is built. In the latter case, the issue is 

therefore not efficiency but capacity. Thus the consumer will be disadvantaged on two 

fronts under the latter scenario; the compensation payments and the infrastructure 

costs. Whether the curtailment payments provide an incentive for gaming by market 

participants is also not clear because a market participant could make a request for 

capacity, taking a calculated risk that at particular points in time the transmission 

system operator will not be able to facilitate transmission and thus receive 

compensation payments from interconnectors it had no real intention of using, or, 

depending on the generators location and market, receive compensation from several 

network operators.

With respect to new direct current interconnectors these may, upon request, be 

exempted for a limited period of time from the provisions of Article 16 (6) above 

under certain conditions listed in Article 17(1) i.e. in exceptional cases, provided that 

the costs and risks of the investment in question are particularly high when compared 

with the costs and risks normally incurred when connecting two neighbouring
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transm ission systems by an alternating current interconnector.^'^' It therefore appears 

this provision is to provide an incentive to the construction o f (island) interconnectors, 

because the revenues will permit parties to recoup some of their investment earlier 

than under normal circumstances i.e. through transmission use o f system revenues 

only. Ireland is therefore likely to be able to take advantage of this provision in 

relation to the East-W est interconnector.

Guidelines with respect to inter-TSO compensation under Article 18 have previously 

been m entioned in relation to Article 2 above. Article 18 (2) foresees the 

developm ent o f additional Guidelines. These concern determining appropriate rules 

leading to progressive harm onisation of the underlying principles for the setting of 

charges applied to producers and consumers under national tariff systems including 

for appropriate and efficient harm onised locational signals at Com m unity level. 

Furthermore, Guidelines providing the m inim um  degree of harm onisation required to 

achieve the aim of the Regulation shall also specify, details relating to the provision 

o f information in accordance with the principles set out in Article 15, details o f rules 

for the trading o f electricity, details o f investm ent incentive rules for interconnector 

capacity including locations signals and details of the areas listed in Article 8 (6) i.e. 

the network codes. Articles 18(1), 18 (2), and 18 (3) thus set out an extensive number 

o f issues where future Guidelines will be made in detail. Annex 1 of the Regulation 

consists o f guidelines on the m anagement and allocation of available transfer capacity 

o f interconnections between national systems. Thus there is much to be agreed, many 

policies to be implem ented and many more layers o f information and rules to be 

processed by all stakeholders. This will not be completed in a short period of tim e and 

thus the uncertainties surrounding these issues prevails. It is difficult to estim ate for 

how m uch longer. However, quite a num ber of Regulation’s provisions are addressing 

issues to which no agreement could be found and could thus be considered positive 

for the consumer, but it is difficult to provide any detailed roadm ap analysis o f what 

the overall im pact will be on the electricity industry. Ireland is less likely to be 

im pacted because of its geographical location and could only be “blocked” in with the 

United Kingdom  and perhaps at a stretch France.

Ibid Regulation (EC) No 714/2009 Article 17(1) and (2).



7. Chapter Conclusions

Regulation 714/2009/EC on conditions for access to the network takes a very different 

approach to the previous legislation in this area, because it imposes stringent 

accountability in respect of the most important aspects of where the Transmission 

System Operator can potentially maintain barriers to inter-Member State trade and the 

transmission of electricity. It does not provide incentives to the Transmission System 

Operators, (apart from when it must pay compensation when it does not host an 

agreed flow) but requires the Operators to justify their decisions in the management of 

the transmission system. The risk is that the transmission system could be managed 

too tightly, leaving too little room for unexpected circumstances. Therefore, it could 

be a case of the risk only occurring rarely, but if it does occur, the consequences could 

be severe. The Regulation leaves itself an opening to amend or alter processes and 

procedures through future Guidelines and it is only when these are in place that a full 

analysis of the impact of the Regulation can be made.

The Regulation does not address the future constiuction of necessary missing 

infrastructure but it addresses the interim solutions of congestion management and 

tariffs concerning access to network infrastructure. Although Bj0mebye takes the 

view that “increased cross-border trade may arguably contribute indirectly to the 

promotion of electricity generation investments through its contribution to reducing 

the market power of incumbents and thus improving the potential for providing 

accurate market prices signals for new investments” .T r a n s m is s io n  System 

Operator control blocks appears to be a reorganisation of the individual Transmission 

Systems of Member States. This is an interesting concept, but difficult to assess how 

it will in fact work. If the Regulation is strictly enforced, it will make the interim 

solutions more transparent and efficient from a technical and financial perspective, 

although it will create a lot of additional work for the Transmission System Operators, 

initially at least. There are additional layers of supervision and bureaucracy, and 

hence costs, but this must be weighed up against the potential benefits, although these 

will not be realised in the short-term. Consideration must also be given to the fact that 

the previous approaches to these issues have not worked, not only because of possible

Op cit. Henrik Bj0mebye, Page 154.
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inefficiencies in the m anagem ent o f transm ission systems, but also because o f genuine 

deficits in infrastructure and technical complexities.

Although it is a stand-alone Regulation it m ust be interpreted in the context o f the 

other Directives o f the third package. There are still uncertainties despite this, for 

example, in the use o f different definitions but it seems the Com m ission is working 

towards consolidation of the legislation as advocated in this thesis. A fourth package 

is not unlikely, because although this particular Regulation takes radical steps, the 

other legislative parts of the third package, specifically the liberalisation D irective are 

not as progressive. The solution to the uncertainty is to consolidate the legislation into 

a European Energy Agreement, and to include primary fuels, taxation and state aid 

and environm ental protection at a m inim um  as contended in this thesis. This does not 

mean that liberalisation in its present form  is the best option for Ireland, in fact it is 

doubtful if  an even more costly and wasteful form of liberalisation could have been 

introduced to Ireland, but it m ight have benefits for continental Europe, which was 

and is very different in many aspects in relation to the generation, transmission, 

distribution and supply o f electricity, population size and distribution and 

geographical advantages. New M arket Participants and Consum ers could eventually 

derive benefits from this Regulation because the improved transparency and 

efficiencies could reduce costs.

The other im portant benefit this Regulation could bring is that it can now be better 

determined where and to what level the gaps in infrastructure lie on a European wide 

infrastructure basis, because through the efficiencies in network m anagem ent on a 

European scale, the real gaps will becom e evident. Thus the maintenance of barriers 

to trade and transm ission m ight lessen. Once these genuine gaps are determined, 

investors m ight becom e interested in bridging them through infrastructure investment. 

However, much depends on the strict enforcem ent o f the Regulation and incentives 

for investors to m ake a profitable return on their investment. A European Energy 

Agreement could include investm ent provisions to create certainty for investors, 

because the Trans-European Netw ork Financial provisions are currently inadequate in 

this respect, particularly if, the m arket driven public private partnership model of 

investment is one of the m ethods o f inducing private investment. M arket driven 

solutions to infrastructure investm ent as proposed by the European Com m ission have
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a number of serious disadvantages as previously mentioned in this chapter. A more 

appropriate solution, I argue, is if a substantial specific fund, as has been done with 

the Common Agricultural Policy, is set aside for this purpose. Concrete planning with 

timelines and specific objectives are required for this infrastructure to be built. For as 

long as congestion prevails to the extent that it does now, no Single Market in 

Electricity can exist -  there are just too many opportunities for competition and trade 

to be distorted.

As discussed in Part 1 security of electricity supply was one of the main reasons given 

by the European Commission to justify liberalisation of the electricity industry. 

Security of electricity supply cannot be fully achieved without the necessary 

infrastructure being in place via the Trans-European networks and since liberalisation 

I argue, the secure supply of electricity has become even riskier, because of the 

uncertainties created by the liberalisation process. This is because security of 

electricity supply now goes beyond the control borders of the Transmission System 

Operator, but factors such as integrated planning with other Transmission System 

Operators is still absent and different market models and trading rules are not 

synchronised to eliminate uncertainty as yet.

The various methods of congestion management and issues surrounding each method 

make clear a number of different solutions are being proffered by different 

organisations and the European Commission itself to resolve the issues of congestion 

and barriers to cross border trade. The Transmission System Operators have been free 

to choose their congestion model and their market model. I argue, although each 

transmission system has unique qualities, and allowances might be factored in, 

consensus needs to be reached on both congestion management models and market 

models to create the efficiencies the consumer deserves. The new 714/2009 

Regulation appears to be addressing this issue, but this will not be clear until the 

Guidelines are published. No other continent in the world has achieved the scale of 

integration that the European Union intends the electricity industry in Europe to have. 

I argue that as a first step, the same models of congestion management and market 

models need to be agreed.
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Security of Supply of primary fuels has not advanced any further since 2000 i.e. 

agreement has not been reached between the Member States. Diversification of fuel 

supply is being distorted due Market Participants overwhelmingly choosing either 

wind or gas to generate electricity, particularly in the form of combined cycle gas 

turbine generators and the substantial State Aid for wind generation. Alternative 

sources of primary fuels require much more assistance in the form of research and 

development as part of a European Energy Agreement as do alternative forms of 

generating and supplying electricity in order to make electricity generation and supply 

more sustainable. For example, (within the current confines of technology) solar 

panels on every building, geothermal heating, micro-wind generation and possibly 

tidal generation in coastal areas. Many different methodologies of generation and 

supply of both primary (renewable) fuels and electricity will be required in the long

term future to maintain the lifestyle and standard of living we have become 

accustomed to, and not have to contend with rolling blackouts and rationing or paying 

unaffordable prices for electricity at peak times.

The Trans-European Networks are essential in creating a single electricity market, 

since they provide the Member State connections to each other. They are also 

important in the future development of wind electricity generation. The Trans- 

European Networks development plays an important role in respect of security of 

electricity supply, transmission operation and generation efficiency now that the 

industry has been liberalised. There is still much regulatory uncertainty surrounding 

the Trans-European Networks, for example, when, who and what should be built. It 

should have been part of a pre-liberalisation process, because the intention of the 

liberalisation process was to liberalise the electricity supply and electricity generation 

aspects of the electricity industry, not to liberalise the network infrastructure by the 

back door with private investors.

The examinations in this chapter demonstrate several arguments made in this thesis, 

that are also discussed in more detail in other chapters of the thesis: Uncertainty due 

to the number of legislative instruments and until the third package their non

integration and the disconnect between the legislation and policies, the bureaucracy 

and uncertainty created on foot of this, the lack of investor interest due to uncertainty, 

the disadvantages new market participants and consumers endure as a result of these 

deficits, the core failure of infrastructure deficits to create a Single Market prior to
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liberalisation, the liberalisation adaptation costs, the unsuitability of the liberalisation 

m odel for small island nations, the risks of insecurity o f prim ary fuel and electricity 

supply and the distortions State aid in wind generation make.
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Chapter 5 

The Causes of Such Failings

Electricity Generation Investment -v- Carbon Dioxide Emissions, 

Environmental Protection and Sustainable Development.
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Part 1

“M an has been endowed with reason, with the power to create, so that he can add to 

what h e ’s been given. But up to now he hasn’t been a creator, only a destroyer. 

Forests keep disappearing, rivers dry up, wild life’s becom e extinct, the clim ate’s 

ruined and the land grows poorer and uglier every day.”

Anton Chekhov (Uncle Vanya (1897)

1. Introduction and Contention

Environm ental protection and sustainable developm ent, as can be seen by the 

quotation above, have been recognised as a problem  for over one hundred years. The 

issues o f sustainable electricity generation, the environm ent and electricity 

liberalisation are closely intertwined. This is because the production or generation of 

electricity emits large amounts of pollution causing damage to the natural 

environm ent and requires the use of natural resources as prim ary fuels that cannot be 

replenished. Conventional electricity generation in the context o f a rapidly increasing 

world population and dwindling primary fuels is thus an unsustainable production 

process. The chapter on Trans-European Networks focused on investment in 

generators and networks. This chapter also follows the them e o f investment because 

at issue is investment in sustainable electricity generation with less carbon dioxide 

em issions and protection o f the environment.

“The overarching challenge, which characterises present energy policy discussions 

both globally and at European level, is the need to m itigate climate change by 

reducing anthropogenic emissions o f greenhouse gases” .̂ "̂ '* The pollution emitted, 

which is prim arily of concern, is Carbon Dioxide. Carbon Dioxide is thought by the

Publisher Grove Press, 1*' Edition, ISBN 0802131514
Henrik Bj0mebye, Investing in EU Energy Security -  Exploring the Regulatory Approach 

to Tomorrow’s Energy Production, Page 34. Published by Kluwer Law International BV, 
The Netherlands 2010.
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U nited Nations Clim ate Change Panel and by the European Union to cause climate 

change.*"*^ So although Carbon Dioxide is a waste bi-product o f electricity generation, 

it is treated as a separate issue in the context of liberalisation of the industry. This 

thesis argues that Carbon Dioxide em ission allocation, trading and abatement would 

have been better served as part of the liberalisation process o f the electricity industry, 

in a European Energy Policy. This approach would have created more regulatory and 

investm ent certainty because a clearer calculation of the costs o f pollution as it affects 

the electricity industry is possible. Conflicting or inappropriate rules are thus not 

applied because the current carbon dioxide emissions legislation adopts a broad-brush 

approach for all industries, hi sum, a num ber o f advantages emerge by the application 

o f pollution control measures being industry specific including certainty of risk and 

return for investors in choosing generation plant technology and transparency. The 

generation and supply o f electricity is the driver o f an economy, it m ust be cheap and 

regular. Emission control is an additional cost that the electricity industry and hence 

the consum er must bear. I argue the control o f carbon dioxide em issions should not 

sim ply be an additional cost to the electricity industry without appropriate curtailment 

o f carbon dioxide emissions and the creation of another trading m arket to make 

profits for private industry and indirectly fluctuate the price o f electricity as the price 

o f carbon dioxide allowances is traded. The current model leaves much scope for the 

distortion of com petition both in the electricity market and in the carbon dioxide 

trading market. As explained by Ford “expanding strict, quantitative targets to 

countries like China and the United States would be d ifficu lt,...the  allocation of 

allowances would be a highly political, sometimes corrupting process (unless the 

allowances are issued at a u c t i o n ) . I n s t e a d  the focus should be on developing 

technologies to make real reductions in emissions and thus to generate electricity on a 

sustainable level. I contend a carbon dioxide tax would incentivise and finance this 

m uch sim pler approach to reducing emissions, using the tax for research and 

developm ent, elim inating the volatility and costs o f a trading market and thus create 

certainty in relation to the price of electricity. It would eliminate the administrative

John Tyndall delivered his Bakerian lecture “On the Absorption and Radiation of Heat, by 
Gases and Vapours, and on the Physical Connexion of Radiation, Absorption and 
Conduction”, on the 7* of February 1861 to the Royal Society. It is from this lecture that the 
theory of climate change is based.

Andrew Ford, Global Climate Change and the Electric Power Industry, from the book 
Competitive Electricity Markets - Design Implementation, Performance edited by Fereidoon 
P. Sioshansi, Chapter 14, Page 521, published by Elsevier 2008
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costs for industry, without incurring the disadvantages m arkets have. Revenues raised 

w ould be certain and this could also go towards other activities such as insulation of 

hom es or solar panels for all buildings at a m inimal costs or grants to reduce emission 

producing processes i.e. abatement technologies or even the m onitoring costs of 

em issions. This would improve Europe’s competitiveness, because the trading scheme 

places too much of a burden on industries that would probably ju st wish to get on with 

the business they established -  m anufacturing or generating electricity, for instance. 

In fact, although “generic economic considerations need to be tested against specific 

applications” ,̂ "'̂  it has been suggested by economists “that there is a stronger case for 

a fixed, stable carbon price (via taxes or some other m echanism ) than for fixed, stable 

quota allocations, as long as the dom inant determinants of em issions are to do with 

price more than with regulatory structure and that the carbon price would be 

significant relative to other econom ic forces” .̂ "** From  a regulatory and investment 

perspective it would bring certainty to investors and corporations who could plan their 

budgets accordingly, rather than having to make frequent adjustments for decreasing 

levels o f emission allowances.

This chapter of the thesis is divided into two parts. Part 1 focuses on the United 

Nations legislation because this is the source o f carbon dioxide emissions legislation 

and provides an insight to where the control of em issions and electricity production is 

heading in the future. This is followed by an exam ination o f the European U nion’s 

approach to the control of emissions, the consequences it has for the electricity 

industry and the distortions in the emissions trading schem e from a competition 

perspective. Part 2 addresses the sustainable developm ent and environm ental 

protection plan for Ireland.

2. What are sustainable development and environmental protection?

Sustainable developm ent and environm ental protection are not exactly the same 

concepts. Sustainable developm ent according to the United Nations Division for

Michael Grubb and David Newbery, Chapter 11, Pricing carbon for electricity generation; 
national and international dimension. Page 285, from the book Delivering a Low-Carbon 
Electricity System -  Technologies, Economics and Policy by Michael Grubb Tooraj Jamasb, 
Michael G. Pollitt. Cambridge University Press published 2008.

Ibid Page 285
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Sustainable Development is described as “balancing the gains of developm ent against 

the detrimental effects of growth on the natural environm ent” .̂ *̂  ̂ The most frequently 

used definition in the vast amount of literature on this policy, however, comes from 

the 1987 Brundtiand Com m ission report (W orld Com m ission on Environm ent and 

Development) “Our Com m on Future” which was com m issioned by the United 

Nations. It states “sustainable developm ent is development that meets the needs of the 

present, without com prom ising the ability o f future generations to meet their own 

needs”.̂ °̂

Sustainable developm ent is a political concept for change that comprises social, 

economic, political and environm ental c o n c e r n s . T h e  concept is wide and 

encompasses issues such as poverty, (particularly in the developing world) 

employment, global governance and globalisation, public health, ageing o f the 

population, transport, waste management, and environm ental pollution and global 

climate change. In sum, it could be described as touching on virtually every aspect of 

sustaining life.

The m ost im portant issue in sustainable developm ent is energy production. This is 

because it is often directly or indirectly connected to all the other sustainable 

development issues previously m entioned. The policy of sustainable developm ent and 

environmental protection legislation, is also significant in relation to electricity 

liberalisation, because the extent to which energy related sustainable development 

policies and environm ental protection legislation are im plem ented or enforced in a 

country, can have a direct effect on com petition and pricing in the energy markets and 

for consumers. To clarify, if a country decides to im plem ent an energy related 

sustainable developm ent policy or environm ental legislation on a strict basis, the 

likelihood is that other countries who do not implement it to the same extent, might 

have more com petitive market advantages in relation to energy production. This is 

due to the fact that enforcem ent o f energy related sustainable developm ent policies

<www.un.org/esa/sustdev/sdissues/energy/enr.htm>
Brundtiand Commission report Our Common Future; CAP-Research Group on the Global 

Future
<http://www.cap.uni-muenchen.de/fz/portals/sustainability/brundt-comm.htm>

CAP-Research Group on the Global Future 
<http://www.cap.uni-muenchen.de/fz/portals/sustainabiHty/brundt-comm.htm>
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and environm ental protection enforcem ent increases costs for the M em ber State and 

increases abatem ent and other costs for the energy producer. Furthermore, the newer 

renew able technologies with less emissions have higher initial capital costs.^^^

Environm ental protection on the other hand, is a narrower concept. It does not 

encompass all the issues sustainable developm ent does and focuses on doing less 

harm  to the environm ent, but not changing a way of life. For example, the abatement 

o f carbon dioxides em issions involves protecting or causing less harm to the 

environm ent through additional technology to make the emissions less harmful or to 

reduce them. It does not mean not using that form of electricity generation itself.

The im portant issue with sustainable developm ent in electricity generation is that, in 

accordance with the United Nations Division for Sustainable Development, although 

new alternative and renewable as well as cleaner and more efficient technologies are 

being developed and im plem ented every year, the strain caused by the rise in energy 

dem and and global consum ption outweighs the benefits brought by these 

improvements. The challenge therefore lies in finding a way to reconcile the necessity 

and demand for energy supply with its impact on the natural resource base in order to 

ensure a sustainable path of development. Thus more actions than simply the current 

renewable energy technologies are required, to reduce the consumption of primary 

fuel supply and to generate electricity. I argue, for instance, distributed generation or 

de-centralised generation and supply of electricity is a starting point to achieving this.

The other im portant issue, although still disputed by some scientists and politicians, is 

the production o f electricity and its consequent emissions from the burning o f fossil 

fuels thus increasing the atm ospheric concentrations o f greenhouse gases, which in 

turn reflect heat back to the earth, and thus are a m ajor contributor to climate change. 

Greenhouse Gases^^^ are also naturally occurring and at their natural levels prior to

Technologies for a low-carbon electricity system: an assessment of the UK’s issues and 
options Paper by Tooraj Jamasb, William J. Nuttall, Michael G. Pollitt and Alexandara 
Maratou, Chapter 3, Page75, from the book Delivering a Low-Carbon Electricity System. 
Technologies, Economics and Policy. Michael Grubb, Tooraj Jamasb, Michael G. Pollitt. 
Published by Cambridge University Press 2008. (University of Cambridge, Department of 
Applied Economics, Occasional Papers 68.

<http://www.eia.doe.gov/environment.html> and <http://www.agu.org/pubs/eos.html> and 
<http://vosemite.epa.gov/OAR/gIobalwarming.nsf/content/Emissions.html>
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the increase in industrial activity they did not cause adverse effects to the Earth’s 

climate. Regardless o f whether the argument about climate change is caused by 

m anm ade greenhouses gases or not, two aspects are certain:- 1. fossil fuels are lim ited 

and 2. sustainable developm ent is necessary to accom modate the increasing human 

population growth. Thus the arguments in this thesis are not negatively affected by the 

clim ate change argument.

The United Nations has developed a num ber of plans to meet this challenge on a 

global level and has taken the lead in sustainable development. The United Nations 

Fram ework Convention on Clim ate Change and the Kyoto Protocol to the United 

N ations Fram ework Convention on Climate Change 1997 address the issue o f carbon 

dioxide emissions. A genda 21 and the Plan o f Implementation of the W orld Sum m it 

on Sustainable Developm ent address the issue of sustainable developm ent. The 

Convention on Environm ental Impact Assessment in a Transboundary Context 1991 

and the Polluter Pays Principle are addressed in this thesis to dem onstrate, that 

instead o f the cap and trade legislation to reduce emissions because o f its uncertain 

provisions and m terpretation, alternative legislation could be availed o f to reduce 

carbon dioxide em issions that would provide more certainty.

1972 is the starting point of the concept of sustainable developm ent because the 

Stockholm  United Nations International Conference on the Environm ent in 1972 was 

a landm ark o f achievement in terms o f international debate on environm ental issues. 

The conference resulted in an action plan, with detailed recom m endations to national 

governm ents on how to influence human impact on the environment. It resulted in the 

Declaration o f the U nited Nations Conference on the Human Environm ent and the

Before the Industrial Revolution, human activity released very few gases into the atmosphere, 
but now through population growth, fossil fuel burning, and deforestation, concentrations of 
greenhouse gases have increased in the atmosphere. Carbon dioxide is released to the 
atmosphere when solid waste, fossil fuels (oil, natural gas, and coal), and wood and wood 
products are burned. Very powerful greenhouse gases that are not naturally occurring include 
hydrofluorocarbons (HFCs), perfluowcarbons (PFCs), and sulfur hexafluoride (SF6), which 
are generated in a variety of industrial processes. A greenhouse gas such as Carbon Dioxide, 
is naturally present in the Earth’s atmosphere and absorbs thermal Infrared radiation emitted 
by the Earth’s surface. The atmosphere is warmed by this absoipdon of infrared heat. 
Following the absorption of the infrared heat into the atmosphere, it is then reflected back to 
the Earth’s surface. Rising concentrations of greenhouse gases generally produce an increase 
in the average temperature of the Earth. Rising temperatures may, in turn, produce changes in 
weather, sea levels, and land use patterns, and is commonly referred to as “climate change”.
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development of the United Nations Environment Programme. Also in 1972, The Club 

of Rome a non-govemmental organisation, global think tank and centre of innovation 

and initiative published a report entitled “The Limits of Growth”. This report 

contributed to creating an awareness of future environmental problems people would 

face in the years to come.

In the 1980’s the Brandt Commission (under the chairmanship of the former West 

German Chancellor Willy Brandt) reported in “North-South: A programme for 

Survival” (1980) and “Common Crisis: North South co-operation for World 

Recovery” (1983). These reports gave primary emphasis to the international issues of 

food and agricultural development, aid, energy, trade, international monetary and 

financial reform, and global negotiations. The Brandt reports also sought solutions to 

other problems common to both North and South including the environment, the arms 

race, population growth and the uncertain prospect of a global economy.^^^

The report heralded by some as the most important international document of that 

decade, however, was “Our Common Future” also known as the Brundtland Report 

since the United Nations Commission on Environment and Development 1987 was 

chaired by the then Norwegian Prime Minister Gro Harlem Brundtland. “Our 

Common Future" recommended the convening of a world conference. Thus on 22"^ 

December 1989, Resolution 44/228 of the General Assembly called for a United 

Nations Conference on Environment and Development. This was to be the United 

Nations Conference on Environment and Development also known as the Earth 

Summit in Brazil in 1992 The resulting documents from the Earth Summit were the 

Rio Declaration on the Environment and Development, Agenda 21, the Statement of 

Forest Principles, the legally binding United Nations Framework Convention on 

Climate Change and the Convention on Biological Diversity. Although the Principles 

of the Rio Declaration and Agenda 21 have been enacted in various pieces of 

legislation by the European Union, both the Rio Declaration and Agenda 21 are not 

legally binding. Of interest in the context of energy liberalisation is the United 

Nations Framework Convention on Climate Change and its Kyoto Protocol because 

reduction of the greenhouse gas levels and the agreed methodologies to achieve this

CAP-Research Group on the Global Future 
<http;//www.cap.uni-muenchen.de/fz/portals/sustainability/history.htm>

<http://www.brandt21 forum.info/BrandtCommission2.htm>
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objective are contained therein. This supranational agreement is therefore the original 

legislative basis for the European Union Directives to reduce emissions. These are 

discussed below.

3. Reducing Emissions through the United Nations Framework Convention on 

Climate Change and the European Union Emission Trading Directive

One of the weaknesses o f the United Nations Framework Convention on Clim ate 

Change I contend is, it does not adequately address the issue o f reducing global 

em issions, because it seems the em issions released by developed countries alone in 

the last one hundred years or so, has been sufficient to cause climate change. It notes 

that the largest share of global em issions o f greenhouse gases has originated in 

developed countries and although in developing countries, emissions are still 

relatively low, they will grow in the future to meet their social and developm ent 

needs.^^^ Therefore, because it mainly focuses on developed countries it does not 

sufficiently reduce global emissions. Rapidly developing countries with large 

increasing populations such as China, which predominately uses coal-fired generators, 

and is also a powerhouse in m anufacturing could thus no longer be categorised as 

having relatively low emissions. Thus, I argue if the reduction in emissions is to be 

addressed seriously, no exceptional allowances should be made for countries in 

relation to the release o f emissions. Instead they should be assisted in developing 

sustainably and not follow the developed country model o f developm ent and then 

redevelopm ent to a low carbon economy. However, the wording “whereby the global 

nature o f clim ate change calls for the widest possible co-operation by all countries 

and their participation in an effective and appropriate international response, in 

accordance with their comm on but differentiated responsibilities and respective 

capabilities and their social and econom ic conditions” gives the imm ediate 

impression of political comprom ise taking precedence over the reduction in emissions

United Nations Framework Convention on Climate Change, Page 2.
Ibid Page 2. The preamble also re-affirms this position by providing that “Recognizing that 

States should enact effective environmental legislation that environmental standards, 
management objectives and priorities should reflect the environmental and developmental 
context to which they apply, and that standards applied by some countries may be 
inappropriate and of unwarranted economic and social cost to other countries, in particular 
developing countries”.
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levels. Social and econom ic conditions can thus easily be used by politicians to 

deviate from the obligations under the Convention. Pollution does not simply rem ain 

within the territory boundaries of the polluting country and thus it may also prove to 

be inadequate that polluting countries com m it themselves to only providing climate 

change friendly technology and an inadequate quantum  of financial assistance^^* 

when assisting underdeveloped countries, to develop in a clim ate friendly manner. 

From  a sustainable developm ent perspective, the financing provision is also quite 

vague because in accordance with Article 4 (3) developed countries agree to assist in 

financing the provision o f information with respect to im plem enting the Convention, 

and the incremental costs o f im plem enting measures through an international entity.

The aim is the “stabilization of greenhouse gas concentrations in the atm osphere at a 

level that would prevent dangerous interference with the clim ate system ” under 

Article 2. This means the developed country parties should return to their 1990 levels 

o f emissions o f carbon dioxide and other greenhouse g a s e s . T h i s  appears quite 

arbitrary because factors such as how these gases were m easured prior to 1990 for 

instance, or that a substantial amount of m anufacturing which would have produced 

these gases has in fact moved to the less developed countries in the last twenty years 

or more I argue, is an issue that requires further consideration.

Furthermore, in respect o f the transfer o f technology, Article 4 (l)(c ) adopts a very 

wide but vague approach because parties shall “promote and co-operate in the 

developm ent, application and diffusion, including transfer of technologies, practices 

and processes that control, reduce or prevent anthropogenic em issions o f greenhouses 

gases not controlled by the M ontreal ProtocoI^^° in all relevant sectors, including the

At the Bonn Conference on Climate Change 2001 an Adaptation Fund in the amount of 
$530million per annum in order to finance adaptation programmes such as the measuring of 
emissions by scientists was agreed. In addition, at the Monterrey Consensus of the 
International Conference on Financing for Development 2002, developed countries have been 
urged to make concrete efforts towards the target of 0.7 per cent of gross national product as 
Official Development Assistance to developing countries and 0.15 to 0.20 per cent of gross 
national product of developed countries to least developed countries under §42.

Ibid Article 4 (2)(b) United Nations Framework Convention on Climate Change.
Montreal Protocol on Substances that Deplete the Ozone Layer, signed in 1987 and 

effective since 1989 controls the production and consumption of products that deplete the 
Ozone Layer. The Vienna Convention on the Protection of the Ozone Layer 1985 was the 
forerunner of the Montreal Protocol. The phasing out of products has increased in type and

335



energy, transport, industry, agriculture, forestry and waste management sectors, but 

the level o f promotion and co-operation is not set or defined.

In sum, the Convention on the whole provides an outline to m anaging Climate 

Change, setting out procedures for country Parties and providing general guidance. 

The main obligations are to reduce emissions, inform the public, provide finance to 

other country Parties, exchange inform ation, promote and co-operate in research, and 

conduct impact assessments. The obligations are quite general and leave plenty of 

scope for deviation. The European Union has also adopted this generalised or high 

level objective approach, using the Convention as a basis for much of its 

environm ental and energy related legislation.

The Kyoto Protocol to the Convention did not enter into force until the 16‘'’ of 

February 2005. Although it sets out a list o f further policies and measures to be taken 

by Parties to promote sustainable developm ent, to include for instance, under Article 

2 ( 1 )  measures to enhance energy efficiency, the increased use of new and renewable 

forms o f energy, carbon dioxide sequestration technologies and advanced and 

environm entally sound technologies, this is again in accordance with the national 

circumstances. Thus derogations are possible for country parties. M ore specifically it 

also refers to the enhancem ent o f sinks^^' and reservoirs of greenhouse gases not 

controlled by the M ontreal Protocol and the reduction of emissions o f greenhouse 

gases also not controlled by the M ontreal Protocol, the latter in reference to the 

transport sector and generally.

However, im portant from a regulatory perspective is the obligation on Parties to 

progressively reduce or phase out m arket imperfections, fiscal incentives, tax and 

duty exem ptions and subsidies in all greenhouse gas emitting sectors that run counter 

to the objective o f the Convention and to promote the application of market 

instruments. Noting that the objective of the Convention is to reduce greenhouse gas 

em issions to a specific level, this obligation is far reaching into all sectors of a 

country’s econom y and virtually obliges country Parties to liberalise or not provide

number since 1987 through various amendments of the Montreal Protocol i.e. the London 
1990, the Copenhagen 1992, the Montreal 1995, Beijing 1999

Sinks such as forests, in particular rainforests absorb Carbon Dioxide.



assistance in sustaining the relevant greenhouse gas emitting industries, for example, 

cement or other heavy industries and also includes energy. Thus the Convention shifts 

from having rather vague provisions in relation to reducing emissions, which is 

allegedly what the Convention and its protocol is addressing, to the market policies of 

the Margaret Thatcher and Ronald Regan era. Hence this perhaps explains the 

emphasis on the cap and trade method of reducing emissions, rather than the Clean 

Development Mechanisms and Joint Implementation process, which focus on 

development projects. The emphasis on cap and trade was also adopted by the 

European Union in its legislation. It is therefore debatable if and how far non-market 

or less market type economies are therefore excluded or might be non-compliant, 

perhaps even if they did reduce their emissions levels to an agreed target. Indeed 

Article 3 (5) makes allowances for non-market economies and refers to Parties 

undergoing the process of transition to a market economy who may use a historical 

base year or period other than 1990 for the implementation of its commitments under 

Article 3. I contend doubts arise in relation to whether the focus of the United Nations 

is not only to reduce emissions but also to transform all economies into market 

economies, or at least drive global economic policy considering the wording of this 

i n s t r u m e n t . T h e r e  is no evidence that non-market economies, cannot not achieve 

their reduction targets using the non-market reduction methods of clean development 

mechanisms and joint implementation.

The specific reductions in greenhouse gas emissions are set out under Article 3 (1) in 

conjunction with Annexes A and B of the Kyoto Protocol. Annex A sets out the types 

of greenhouse gases^®’̂ and the sectors/source categories. At the top of the list is 

energy. The general aim is to reduce the overall emission of such gases by at least five 

percent below 1990 levels in the commitment period 2008 to 2012. All European 

Union Member States i.e. not including the most recent Accession States from T’ 

May 2004 have the same level or quantified emission limitation or reduction

See for instance the United Nations News Service where “a group o f United Nations 
independent experts called on the European Union to take the lead in promoting the adoption 
o f a global financial transactions tax that would offset the costs o f  the current econom ic crisis 
and protect human rights”.
http://www.un.org/apps/news/printnews.asp?nid=41988&cr=economic&CrI=crisis# dated 14 
May 2012.

Annex A Kyoto Protocol greenhouse gases include Carbon dioxide. Methane, Nitrous 
Oxide, Hydrofluorocarbons, Perfluorocarbons, Sulphur hexafluoride.
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com m itm ent set out in Annex B. This is 92 per cent o f the base year (1990). The 

assigned am ount for each Party is set out in Annex But this can vary because the 

assigned amount shall be equal to the percentage inscribed for it in Annex B of its 

aggregate anthropogenic carbon dioxide equivalent emissions of the greenhouse gases 

listed in Annex A in 1990, or the base year, or period determ ined in accordance with 

Article 3 (5) multiplied by five. W ith respect to hydrofluorcarbons, perfluorocarbons 

and sulphur hexafluoride any party may use 1995 as its base year.^^^ Thus there are 

also different levels for different greenhouse gases.

W ith respect to em issions trading, parties may acquire or transfer any part o f an 

assigned amount from another Party or add their allowance to subsequent 

com m itm ent p e r i o d s . T h e  Conference o f the Parties (COP) defines the relevant 

principles, modalities, rules and guidelines, in particular for verification reporting and 

accountability for em issions trading and is a body specifically set up for this purpose. 

This m ethodology of reducing emissions has been heavily criticised on the grounds 

that allowances have been over-generous, free of charge (up to the cap level) and any 

unused allowances can be  brought forward to and included in the next com m itm ent 

period. Any such trading shall however, be supplemental to domestic actions for the 

purpose o f meeting quantified emission limitation and reduction com m itm ents under 

that A r t i c l e . T h i s  im plies that trading in emissions alone is not sufficient for a Party 

to m eet its obligations under the Protocol, but trading has been the focus o f reducing 

emissions. Parties ma>’ also jointly  implem ent their comm itm ents under the 

P r o t o c o l . I t  is referred to as Joint Implementation and is an additional project based 

scheme parties from dev eloped and less developed countries can use to certify their 

em issions levels. Sim ilarly so with the Clean Developm ent M echanism  (CDM). The 

purpose o f the Clean D evelopm ent M echanism  shall be to assist Parties not included 

in Annex I in achieving com pliance with their quantified emission lim itation and 

reduction comm itm ents under Article 3.^^^ The advantages for the two country Parties 

are that, country Parties not included in Annex I, will benefit from project activities

Ibid Article 3 (7).
Ibid Anicle 3 (8).
Ibid Article 3 (10-13).
Ibid Article 17.

***Ibid Article 4.
Ibid Article 12(2).
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resulting in certified emission reductions, and that country Parties who are included in 

Annex I, may use the certified emission reduction accruing from such project 

activities to contribute to compliance with part of their quantified emission limitation 

and reduction commitments under Article 3. Thus in simpler terms, developed 

polluting countries can carry out approved projects in co-operation with developing 

countries and then use the approved certified emission reduction (CER) to count 

towards their reduction in emission level in the developed country. The Conference of 

the Parties approves the project methodologies. The projects vary from simple to 

complex and are increasing in recent years. I argue this might be a much greater 

contributor to sustainable development and emissions reductions than emissions 

trading because although both parties benefit, the developing country has the 

opportunity to use methodologies that are hkely to be less expensive in the long-term. 

The advantage for the developed country is that certified emission reductions obtained 

during the period from the year 2000 up to the beginning of the first commitment 

period can be used to assist in achieving compliance in the first commitment period 

(2008-2012).^™

Thus the actual detail of the Kyoto Protocol to the United Nations Climate Change 

Convention is found in the Annexes rather than the Convention wording. Although it 

provides three methodologies to reach the emissions targets the most developed to 

date and the most used is the emissions trading scheme. For companies who have 

been over-allocated allowances or taken measures to reduce their emissions, there is 

an opportunity to recoup their costs and be provided with an additional source of 

revenue through the trading of these allowances, others will need to purchase 

allowances once they have reached their emissions allowance cap level. The reduction 

adjustment period has also been quite generous because the first commitment period 

did not commence until 2008. Implementation is complex because the rules and 

methodologies are not straightforward and in fact each methodology in respect of the 

clean development mechanism requires approval from the Conference of the Parties. 

The European Union, I argue, has implemented the United Nations policies in many 

respects now, but it has also implemented the uncertainty. In addition, at European 

Union level, the United Nations policies are developed as distinct policies but are of

Ibid Article 12 (6) and (10)
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general application to all industries, and this can raise questions o f interpretation in 

the context o f a particular industry. In some instances, Governments treat different 

industries differently and thus the general rules could have different consequences for 

som e industries than it would for others. Peat electricity generation is one such 

example.

It is only since 2002 that the European Union has made a concrete legal link between 

greenhouse gas emissions, sustainable developm ent and electricity generation. 

Decision 2002/358/EC o f 25‘̂  April 2002 concerning the approval, on behalf o f the 

European Community, of the Kyoto Protocol to the United Nations Framework 

Convention on Clim ate Change and the jo in t fulfilment of comm itm ents thereunder is 

the formal legislative m easure com m itting the European Com m unity and its M ember 

States, jointly, to quantified em ission lim itations and reduction comm itm ents in 

respect of emission levels for the com m itm ent period 2008-2012.^^'

W ith respect to environm ental legislation in the context of emissions reduction and 

electricity a substantial num ber of European Union legislatives instruments have been 

passed, including Directive 2003/87/EC establishing a scheme for greenhouse gas 

em ission allowance trading within the Com m unity and amending Directive 

9 6 /9 1 /E C ,D ire c t iv e  2004/101/EC o f the European Parliament and of the Council of 

27 October 2004 am ending Directive 2003/87/EC establishing a scheme for 

greenhouse gas emission allowance trading within the Community, in respect of the 

Kyoto Protocol’s project mechanisms,^^^ Com m ission Decision 2004/156/EC of 29 

January 2004 establishing guidelines for the monitoring and reporting o f greenhouse 

gas emissions pursuant to D irective 2003/87/EC of the European Parliament and of

Official Journal L 130, 15/05/2002 P 0001 -  0003. Decision 2002/358/EC of 25"’ April 
2002 concerning the approval, on behalf of the European Community of the Kyoto Protocol 
to the United Nations Framework Convention on Climate Change and the joint fulfilment of 
commitments thereunder. However, the United Framework Convention on Climate Change 
was approved on behalf of the European Community in Council Decision 94/69/EC Official 
Journal L 33, 7.2.1994, Page 11

Directive 2003/87/EC establishing a scheme for greenhouse gas emission allowance 
trading within the Community and amending Directive 96/91/EC Official Journal L 275 
25.102003 Page 32
^^^Directive 2004/101/EC of the European Parliament and of the Council of 27 October 2004 
amending Directive 2003/87/EC establishing a scheme for greenhouse gas emission 
allowance trading within the Community, in respect of the Kyoto Protocol’s project 
mechanisms O.J. 338/18 dated 13.11.2004.
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the C o u n c i l ,D e c is io n  280/2004/EC of the European Parliam ent and of the Council 

o f 11 February 2004 concerning a m echanism  for m onitoring Com m unity greenhouse 

gas emissions and for im plem enting the Kyoto P r o to c o l ,C o m m is s io n  Regulation 

(EC) No 2216/2004 o f 21 Decem ber 2004 for a standardised and secured system of 

registries pursuant to Directive 2003/87/EC of the European Parliament and o f the 

Council,^^^ Com m ission Decision 2006/944/EC o f 14 D ecem ber 2006^^’ determining 

the respective em ission levels allocated to the Com m unity and each o f its M em ber 

States under the Kyoto Protocol pursuant to Council Decision 2002/358/EC, and more 

recently Directive 2009/29/EC of the European Parliam ent and o f the Council o f 23 

April 2009 am ending Directive 2003/87/EC so as to im prove and extend the 

greenhouse gas em ission allowance trading scheme of the Community.^’*

In fact, the Com m ission has been has been very active in the field of electricity and 

the environm ent because they include energy efficiency and labelling of appliances 

Directives, D irective 2001/77/EC on the promotion o f electricity from renewable 

energy sources in the internal market repealed by D irective 2009/28/EC of the 

European Parliam ent and of the Council of 23 April 2009 on the promotion of the use 

o f energy from renewable sources,^^^ Directive 2004/8/EC on the promotion o f 

cogeneration based on useful heat dem and in the internal energy market,***^ and

Commission Decision 2004/156/EC of 29 January 2004 establishing guidelines for the 
monitoring and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of 
the European Parliament and of the Council O J. L59/1 dated 26.2.2004.

Decision 280/2004/EC of the European Parliament and of the Council of 11 February 2004 
concerning a meclianisrn for monitoring Community greenhouse gas emissions and for 
implementing the Kyoto Protocol Official Journal of the European Union L 49, 19.2.2004 
Page 1

Commission Regulation (EC) No 2216/2004 of 21 December 2004 for a standardised and 
secured system of registries pursuant to Directive 2003/87/EC of the European Parliament 
and of the Council O.J. L 386/1 dated 29.12.2004.

Commission Decision 2006/944/EC of 14 December 2006 determining the respective 
emission levels allocated to the Community and each of its Member States under the Kyoto 
Protocol pursuant to Council Decision 2002/358/EC O.J. L 358/87 dated 16.12.2006

Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 
amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emission 
allowance trading scheme of the Community Official Journal of the European Union L 
140/63 of 5.6.2009

Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on 
the promotion of the use of energy from renewable sources Official Journal of the European 
Union L 140/16 of 5.6.2009

Directive 2004/8/EC on the promotion of cogeneration based on useful heat demand in the 
internal energy market Official Journal of the European Union L 52, 21.2.2004 Page 50
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Directive 2009/31/EC of the European Parliam ent and o f the Council o f 23 April 

2009 on the geological storage of carbon dioxide am ending a num ber o f Directives 

and a Regulation.^*' For the purposes o f this chapter only the emission legislation is 

addressed because this has cost and com petition im plications for generators in a 

liberalised electricity market.

On the other hand sustainable developm ent, which concerns developm ent to prevent 

or reduce environm ental damage before the developm ent is put into place, has little 

specific legislative m easures at European Union level. A strategy for sustainable 

developm ent was not established and endorsed until M ay 2001 at the Goteborg 

European Council. The aim  now is to integrate sustainable developm ent into other 

European policies such as employment, agriculture, and the comm on fisheries policy 

etc including energy production. The Com m ission acknowledges that globalisation 

left to develop unchecked through m arket forces, can cause and exacerbate inequality 

and exclusion, and can cause irreparable damage to the environment. Sustainable 

developm ent has in fact been a separate distinct Directorate of the Com m ission, and 

this again dem onstrates the disconnect in the policies o f the Com m ission and how 

uncertainty develops between the policies o f electricity generation, environmental 

protection and sustainable development.

The puzzling aspect o f the European Com m ission’s approach to reducing em issions in 

accordance with the Kyoto Protocol is that instead of having the trading, other project 

emission reducing m ethodologies, m onitoring, and registration of allowances in one 

consolidated legislative instrument, each aspect has its own Directives, Decisions or 

Regulation, despite the fact that one objective is set out i.e. to reduce em issions to 

below 1990 levels.

Directive 2003/87/EC initially established the scheme for greenhouse gas emission 

allowance trading w ithin the Com m unity. Although the scheme was o f general 

application applying to all forms of industry, it did not include the transport industry

Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 on 
the geological storage of carbon dioxide Official Journal of the European Union L 140/14 of 
5.6.2009
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or a v i a t i o n . T h e  Directive is relevant in relation to liberalisation o f the electricity 

industry because it has the potential to distort com petition in the internal market, 

which includes the internal market in electricity.^*^ This is because inappropriate 

enforcem ent or im plem entation could provide industries o f less-com pliant M ember 

States with com petitive advantages such as lower overheads because they m ight not 

need to purchase allowances. However, conventional fossil fuel generators will be 

forced to incur emission abatement capital costs, m easuring and m onitoring costs, the 

purchase of additional allowances and the generator in question will also need to be 

shut down during the emission abatement technology fitting period resulting in a loss 

of revenue. There are thus additional short-term and long-term  costs. Depending on 

the M em ber State, the measuring and m onitoring costs can vary in range. In Ireland 

they are likely to be high because there are few environm ental consultants who carry 

out this work. In countries such as Germany and the United Kingdom  the costs are 

likely to be less, so ab initio, small countries are at a com petitive disadvantage and 

carry an onerous burden.

“A llowance” is defined as “an allowance to emit one tonne o f carbon dioxide 

equivalent^*"* during a specified period, which shall be valid only for the purposes of 

meeting the requirem ents o f this Directive and shall be transferable in accordance 

with the provisions of this Directive” . This replicates the provisions o f the Kyoto 

protocol and the trading scheme, at first, seems fairly simple. An “Operator” is 

defined as “any person who operates or controls an installation or, where this is 

provided for in national legislation, to whom decisive economic power over the

Annex I of the Directive lists the industries and activities included under this Directive. 
Directive 2008/101/EC of the European Parliament and of the Council of 19 November 2008 
amending Directive 2003/87/EC includes aviation activities in the scheme for greenhouse gas 
emission allowance trading with the Community. Official Journal L 8, 13.1.2009, Page 3 

This is acknowledged in Recital 7 of Directive 2003/87/EC.
Further defined in Article 3 (j) as one metric tonne of carbon dioxide or any amount of any 

other greenhouse gas listed in Annex II with an equivalent global-warming potential. Note 
one tonne of the greenhouse gas methane has a far more damaging atmospheric effect than 
one tonne of caibon dioxide. Methane is mostly produced by humans and animals. In fact 
apart from industry, humans and animals also produce carbon dioxide. However, the 
Directive applies to installations - Article 3 (b) defines emissions as the release of greenhouse 
gases into the atmosphere from sources in an installation. Aiticle 3 (e) defines installations as 
a stationary technical unit where one or more activities listed in Annex I (industry, electricity 
generation) are carried out and any other directly associated activities which have a technical 
connection with the activities carried out on that site and which could have an effect on 
emissions and pollution.
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technical functioning of the installation has been delegated”, n e e d s  to apply to the 

com petent national authority for perm its and fulfil several conditions listed in Article 

5. However, the im portant requirem ent is that the com petent authority m ust be 

satisfied that the operator is capable of m onitoring and reporting emissions.^*^ Once 

the perm it has been issued, there is an obligation to surrender allowances equal to the 

total em issions o f the installation in each calendar year within four m onths following 

the end o f the calendar year.^*^^

The M em ber States are obligated to develop a national allocation plan stating the total 

quantity o f allowances it intends to allocate for the period and how it proposes to 

allocate them. To com plete this it m ust use objective and transparent criteria, the 

criteria listed in Annex III and take account o f any comments the public m ight 

make.^** The first plan was due on 31 M arch 2004 and many of these plans were 

rejected by the Com m ission, including Ireland’s national allocation plan. An 

interesting aspect in relation to the m ethod of allocation is that at least 95% o f the 

allowances were allocated free of charge for the three year period beginning on 1 

January 2005. For the five-year period beginning 1 January 2008 M em ber States were 

obliged to allocate at least 90%  of the allowances free of charge. Therefore, no further 

substantial progress is envisaged until 2013 in respect of reducing emissions. 

M oreover, the wording “at least” before the percentage allocation implies that a 

M em ber State could in fact go well above the percentage figure in its allocation of 

free allowances. In sum, very little progress is achievable within the total eight-year 

period.^^^ Everything therefore hinges on whether the M ember State has been 

generous in its calculations concerning the national allocation plan. The more 

generous the plan is, the m ore free emissions can be allocated -  the more competitive 

the M em ber State’s industries.

Should an operator have spare allowances or insufficient allowances for their needs, 

trading o f allowances with other operators is possible within the European 

Com m unity or in third countries where they are recognised. Through the European

Ibid Article 3
Ibid Article 6(1).
Ibid Article 6 (2) ( e ) .
Article 9(1)  Directive 2003/87/EC.
Article 10 Directive 2003/87/EC.
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Union Emissions Trading scheme, allowances are held in electronic registries set up 

in each Member S t a t e . A  central administrator at European Union level, through the 

Community Independent Transaction Log (CITL), oversees all these registries. This 

log, from December 2008, is connected to the United Nation’s International 

Transaction Log (ITL), which permits carbon credits issued under the Clean 

Development Mechanism (CDM) to be transferred to registries of the Member 

States.^^'

In accordance with Articles 14, 15 and 16, Operators are obliged to monitor and 

provide reports on the installation’s emissions annually. These must be verified by the 

Member State, otherwise the Operator is penalised and prohibited further transfers of 

allowances. Other penalties laid down by the Member States are required to be 

notified to the European Commission. Member States are also obliged to publish the 

names of operators who are in breach of requirements to surrender sufficient 

allowances. In addition, operators are also liable for the payment of an excess 

emissions penalty of €100 for each tonne of carbon dioxide equivalent emitted by the 

installation. Further, the operator must still purchase the required amount of 

allowances equal to those, which exceed the emissions and surrender them in the 

following calendar year. Thus the Member State has verification costs and 

administration costs in issuing penalties and managing the scheme. It seems therefore 

that competitiveness of the European Union on a global competitiveness scale is not a 

consideration in this scheme as evidenced by the costs for Operators and Member 

States and the severe penalties imposed. Consumers who eventually pay for this are 

also not considered I contend.

From 2008, Member States can widen the scheme because they are permitted to apply 

emission allowance trading to activities, installations and greenhouse gases not listed 

in Annex I, provided all relevant criteria, in particular, effects on the internal market, 

potential distortions of competition, the environmental integrity of the scheme and the 

reliability of the planned monitoring and reporting systems are taken into account.^^^ I

The Irish registry is to be found at <http://www.etr.ie> however, it is not open for public 
viewing but requires login registration.

Ibid Article 12.
Ibid Article 24.
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argue very diligent M em ber States that value environm ental protection could thus 

impose additional costs on industry. By widening the scheme in its own M em ber State 

the criteria the M ember State is disadvantaging its own industries. However, 

potentially it could be useful as a job  creation scheme in the environm ental 

monitoring and abatement sector and could also be used as a revenue-raising scheme 

through the use o f fines.

Unlike the electricity liberalisation Directives, which have been repealed each time a 

new Directive has been passed, the Environm ent Directorate takes a different 

approach because it amended the Directive with the new Directive 2009/29/EC to 

improve and extend the greenhouse gas emission allowance trading scheme of the 

Community. This Directive is more complex and stringent than the 2003 Directive, 

but imposes harsher conditions on higher incom e countries. For instance, “to support 

the efforts o f those M em ber States with relatively lower income per capita and higher 

growth prospects 88% of the total quality of allowances to be auctioned should be 

distributed amongst M ember States according to their relative share o f emissions in 

the Com m unity scheme for 2005 or the average of the period from 2005 to 2007 

whichever one is the highest. 10% of the total quantity should be distributed to the 

benefits of certain M em ber States for the purpose of solidarity and growth in the 

Com m unity to be used to reduce emissions and adapt to the effects o f climate change. 

The distribution of this 10% should take into account levels o f income per capita in 

2005 and the growth prospects of M em ber States, and be higher for M ember States 

with low-incom e levels per head and high growth prospects. M em ber States with an 

average level o f income per capita that is more than 20% higher than the average in 

the Com m unity should contribute to this distribution, except where the direct costs of 

the overall package estimated in the Com m issions impact assessment accompanying 

the package of im plem entation measures for the E U ’s objectives on climate change 

and renew able energy for 2020 exceed 0.7%  of GDP. A further 2% of the total 

quantity o f allowance to be auctioned should be distributed amongst M em ber States, 

the greenhouse gas emissions of which were in 2005 at least 20% below their 

emissions in the base year applicable to them under the Kyoto P r o to c o l . I r e la n d  will 

thus pay a heavy price despite the fact that its economic circumstances have seriously

Recital 17 Directive 2009/29/EC
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deteriorated since 2005 and despite the fact that as a small country it is already 

carrying heavier adm inistrative costs than the larger M ember States.

The other im portant difference is that it is recognised that the same rules need to 

apply (as has been argued in this thesis in respect o f all legislation concerning the 

internal m arket in electricity) at least in respect o f new entrants. “In order to maintain 

the environm ental and adm inistrative efficiency of the Com m unity scheme, avoid 

distortions o f com petition and the early depletion o f the new entrants reserve, the 

rules on new entrants should be hannonised so as to ensure that all M em ber States 

adopt the same approach, in particular in relation to the meaning o f significant 

extensions o f installations” .^ '̂'

The m ore im portant amendm ents to the 2003 Directive by the 2009 Directive now 

include the alignm ent of the definition o f greenhouse gases with the Kyoto Protocol 

definition o f greenhouse gases,^^^ a definition for combustion is provided,^^^ perm its 

to be reviewed every 5 years by the competent authority,^^^ a linear decrease in the 

average annual total quantity o f allowances issued by M em ber States,®^* the 

auctioning by M em ber States o f allowances which are not allocated free o f charge in 

the 88% 10% and 2% ratio described above,^^^ the allocation o f revenues from the 

auctions to specific purposes or p r o j e c t s , a n d  an option for transitional free 

allocation for the m odernisation of electricity g e n e r a t i o n . I t  is uncertain if  Ireland 

would qualify for the transitional free allocation. Only one of three conditions m ust be 

met and Ireland might qualify under Article 10 (1) (a) which provides “that in 2007, 

the national electricity network was not directly or indirectly connected to the network 

interconnected system operated by the Union for the Coordination o f Transm ission o f 

Electricity” . However, the more interesting aspect is the use o f the Certified Em ission 

Reductions for the Clean Developm ent M echanism  and Em ission Reduction Units for 

the Joint Im plem entation projects before the entry into force of an international

Ibid Recital 16.
Ibid Article 2 (a).
Ibid Article 2 (c).
Ibid Article 7 (a).
Ibid Article 9.
Ibid Article 10.
Ibid Article 10(3).
Ibid Article 10(c)
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agreem ent on climate change as set out in Article 11 a, because they can still be used 

for a lim ited period (up to 2015 for aircraft operators, 2020 for existing operators) for 

project types which were eligible for use in the Community scheme during the period 

from  2008 to 2012. Thus a new international agreement is not expected to be agreed 

for a num ber o f years and although this provision brings certainty to M ember States 

involved in these projects for this lim ited period, a new international agreement could 

change many aspects and thus the certainty might be short-lived for Operators and 

M em ber States. Planning and investing in projects either in developing countries or 

from  an electricity generation perspective is difficult in these uncertain circumstances. 

However, there is an incentive to invest in small generators of 35 MW  or less because 

under Article 27 they are e x e m p t e d . T h i s  is clearly steering generation in 

investm ent to distributed generation. Although this measure is almost the opposite of 

w hat the liberalisation process Directives wish to achieve with a single European 

supergrid, and thus demonstrates the disconnect between different Directorates and 

their policies, it is in fact the m ost sensible way forward to sustainable development.

The price o f carbon dioxide is subject to measures in the event of excessive prices, if 

for more than six consecutive months, the allowance price is m.ore than three times 

the average prices o f allowances during the two preceding years on the European
703carbon market. The first m easure is to allow M ember States to bring forward the 

auctioning o f a part o f the quantity to be auctioned, the second measure allows 

M em ber States to auction up to 25% of the rem aining allowances in the new entrants 

r e s e r v e .T h e r e fo r e ,  a sim ilar approach is taken to reduce the cost of carbon dioxide 

as in the 2011 release o f barrels of oil on the markets to reduce market speculation in 

oil prices.

The European Com m ission could be described as being overzealous because the 

Kyoto Protocol only required the reduction o f emissions to 5% below the 1990 levels, 

whereas the European Com m ission has set itself a target of 20% below 1990 levels by 

2020 and is prepared to go to 30% provided other developed countries agree to do

This does not include emissions from biomass. 
Ibid Article 29a (1).
Ibid Article 29a (2) (a) and (b).
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Investors in any type of emission producing industry might prefer to take their 

investment to less developed countries under these circumstances.

Increasing the cost of electricity to the consumer is certain. In fact, Directive 

2009/29/EC anticipates this in Recital 18 when it refers to addressing social aspects 

such as possible increases in electricity prices in lower and middle-income 

households. Few families I argue would voluntary wish their Member State to invade 

their privacy and surrender their dignity, simply to be able to consume electricity 

because it has become unaffordable for them and they need to be subsidised. 

Moreover, an argument against the subsidisation of low income households is, that it 

might encourage the waste of electricity if it is received it free of charge. However, 

this is the direction that electricity consumption appears to be taking. Considering the 

increases in prices due to liberalisation of the electricity industry plus the increase in 

prices due to carbon trading, and the risk that trading markets are vulnerable to 

distortion through gaming, insider dealing etc in addition to distortions in enforcement 

and monitoring, the legislation would benefit from consolidation. With respect to 

electricity generation it ought to form part of a European Energy Agreement, because 

the electricity industry needs to be transparent and to establish how much this 

particular market can bear.

Apart from the possible market distortions of trading carbon dioxide, there are also 

opportunities for the measuring and monitoring of an emission producing installation 

to be distorted. This is because there are also potentially distorting provisions in the 

European Commission legislation on the monitoring and reporting of greenhouse 

gases and there are several legislative instruments in place to compound these 

distortions. However, because this could also occur with the implementation of a 

taxation scheme, it is not discussed further in this thesis.

Ibid Recital 3. This was agreed at the European Council o f March 2007.
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4. Feasible Alternatives to Emissions Trading

4.1 The Interlinks between the Polluter Pays Principle and Emissions

This section briefly examines what factors are taken into consideration in the polluter 

pays principle and if there is any interlinkage between carbon dioxide emissions. The 

Polluter Pays Principle applies to all industries including the electricity industry. It 

was introduced as principle 16 of the United Nations Rio Declaration on Environment 

and Development. However, its history is much earlier. The 1972 Organisation for 

Economic Co-operation and Development (OECD) Recommendation on Guiding 

Principles concerning Intemationai Economic Aspects of Environmental Policies 

incorporates its first formulation at the international level.

The main aim was to encourage sound environmental management and to harmonise 

methods for allocating the costs of pollution to avoid distortions in the prices of 

products entering into intemationai trade. According to this Recommendation the 

Polluter Pays Principle means that the polluter should bear the expenses of carrying 

out measures decided by public authorities, to ensure that the environment is in an 

acceptable state. The costs of these measures should be reflected in the cost of goods 

and services that generate pollution production or consumption or both and such 

measures should not be accompanied by subsidies that would create significant 

distortions in intemationai trade and investment.^*^^

I argue this is a wider and stronger definition than the treatment of carbon dioxide 

emissions, which is also pollution, in the Kyoto Protocol and the European Union’s 

trading scheme. It has wide application because it applies to all pollution created by 

all industries. “Pollution” has been defined in OECD instruments as “the introduction 

by man, directly or indirectly, of substances or energy into the environment resulting 

in deleterious effects of such a nature as to endanger human health, harm living 

resources and ecosystems, and impair or interfere with amenities and other legitimate

706 Q 128 OECD 1972 Recommendation of the Council on Guiding Principles concerning 
International Economic Aspects of Environmental Policies.

OECD Joint Working Party on Trade and Environment. The Polluter-Pays Prmciple as it 
relates to Intemationai Trade. COM/ENV/TD (2001) 44/Final 23- Dec-2002 JT00137174.
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uses of the environment” . The debate is therefore, whether this definition is 

sufficient in scope to apply to emissions released into the atmosphere and climate 

change, because on a narrow interpretation it could be argued it only applies to the 

deleterious effects on or below the planet atmosphere but does not apply to emissions 

released into the atmosphere and climate change.

The “Polluter” (although not defined by the OECD) is the party responsible for the 

polluting activity i.e. the party having control over the activity from which the 

emission of pollutants originates. In the context of accidental pollution the polluter is 

the “operator”. But there appears to be no single internationally accepted definition. 

The European Commission defined “polluter” as “someone who directly or indirectly 

damages the environment or who creates conditions leading to such damage with the 

cost of combating pollution to be borne at the point which offers the best solution 

from the administrative and economic points of view and which makes the most 

effective contribution towards improving the environment” .̂ ®̂

The European Commission definition is more nebulous. It implies that any party can 

be a polluter and that the costs should be borne by those where the pollution has been 

located. Thus rather than the polluting company paying, it is society that pays, 

because from an administrative and economic point of view this would be the most 

effective contribution towards improving the environment. This does not necessarily 

mean the society alone pays, because the definition refers to the most effective 

“contribution”. “Indirectly” all consumers damage the environment by their 

consumption. “Directly”, it is the party who produces the goods that it the polluter. 

Thus it might encompass a scenario where the cost in relation to the pollution created 

by extraction of raw materials in undeveloped countries is factored into the end user 

costs and in this sense could be described as being more equitable. But on the other 

hand it could prove inequitable in the long term, because there is an argument that 

each country should (whether developed or undeveloped) bear its own costs of 

pollution.

™̂ Ibid Page 11.
™ Ibid Page 11 and Recommendation of the European Commission OJEC (1975) L194 Page 
1 .
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The 2002 Joint Party W orking Paper makes clear that the European Com m ission was 

careful not to stipulate that the concept of polluter does not affect provisions 

governing third-part liability, hence m aking it possible to designate on the one hand a 

polluter to bear the cost of prevention and, on the other, a third party responsible for 

the pollution to pay compensation.^

The 1972 OECD report does not imply that the polluter actually has to “pay” anything 

to anyone but focuses on reducing or elim inating subsidies to encourage pollution 

ab a te m e n t/"  It does not com pletely rule out subsidies in certain circumstances such 

as, for instance, to correct market failures to boost the supply of under-supplied 

positive externalities. In sum, the polluter must lim it his pollution and bear the cost of 

measures taken to that end.

The 1972 OECD definition was lim ited in its scope to at most (depending on the 

country) pollution prevention and control, along with charges to finance community 

pollution removal services and adm inistrative costs arising from government action to 

prevent and control pollution. The Polluter Pays Principle has evolved since 1972 and 

may now include com pensation payments, no fault liability, taxes, charges for e.g. a 

re-distributive charge (i.e. advance funding for a subsequent pollution control 

subsidy), clean up costs or encompass all pollution-related expenditure. The reason 

why the cost o f the Polluter Pays Principle is worded as “may” include compensation 

payments etc. and not as “shall” include compensation payments etc., is because 

different countries apply and/or enforce the principle differently. For this reason trade 

problem s may arise insofar as polluting firms from high internalisation countries are
71 7com peting with equivalent companies in low internalisation countries. This thus 

substantiates the argum ent made in this thesis that the level of internalisation of 

pollution costs and trade distortions applies equally to electricity in the context of 

carbon dioxide emissions.

^'°Ibid Page 11.
Ibid Page 9. 

’'^Ibid Page 14.
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Furthermore, in accordance with the 2002 Working Party on Trade and Environment
71paper the evolution of the definition is in line with the efficiency objective of both 

environmental and economic policy, since an activity is efficient when it requires the 

minimum of resources to achieve a given result, or a maximum result from a given 

amount of resources. The internalisation of costs is essential to achieve efficiency as it 

leads to the most efficient use of resources. Prices that are paid by producers and 

consumers should accurately reflect the full cost of their production and/or 

consumption i.e. including the environmental costs. The efficiency objective of both 

environmental and economic policy does not appear to have been a consideration in 

the Carbon Dioxide Emission Trading Directives or the reduction of carbon dioxide 

level with the methodology this employs, because as argued earlier, taxation of carbon 

dioxide would appear to comply far better with the efficiency objective. I argue 

“efficiency objective” and also “least cost” have not been factored into the European 

Commission’s legislation or policies either with regard to liberalisation of the 

electricity industry or carbon dioxide emissions. This wording has not been present in 

the legislative wording and based on the arguments and evidence in this thesis, it 

could not be argued that the market will find the most efficient and least cost level. 

The market can be manipulated, and thus far more effort is required to meet efficiency 

and least cost objectives.

As with any principle there are exceptions to the Polluter Pays Principle. In particular, 

the 1974 OECD Recommendation on Implementation of the Polluter Pays Principle 

and then the 2001 OECD Joint Working Paper on Trade and Environment further 

developed the circumstances in which government assistance would be compatible 

with the Polluter Pays Principle.^'"* The granting of governmental assistance may be 

justified, if in exceptional circumstances, (such as the rapid implementation of a 

compelling and especially stringent pollution control regime which is to be realised 

within a prescribed and specific time) socio-economic problems may develop. In 

addition, experimentation with new pollution control technologies, development and 

abatement equipment and to promote specific socio-economic objections, for 

example, inter-regional imbalances are not considered to be inconsistent with the

Ibid Page 9. 
’'‘’ Ibid Page 16.
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Polluter Pays P rin c ip le /’  ̂ But the granting of such aid must comply with the 

following conditions:-

“a) it should be selective and restricted to those parts o f the economy, such as 

industries, areas or plants, where severe difficulties would otherwise occur;

b) i: should be lim ited to well-defined transitional periods, laid down in advance and 

adapted to the specific socio-econom ic problem s associated with the implem entation 

o f a country’s environm ental programme; and

c) it should not create significant distortions in international trade and investm ent” .

The form of aid granted includes direct subsidies, soft loans, guarantees and tax 

incentives (such as tax reductions, deferrals, accelerated depreciation and tax 

exemptions through Governm ents, the European Com m ission (Cohesion Fund) and 

other international institutions for example, the Global Environm ent Facih ty )7‘  ̂

Specifically, aid has been granted for new pollution control technologies, pollution 

control infrastructure constructed in conjunction with regional development and 

control infrastructure targeting existing industries, and areas or installations that
7  1 Swould face severe difficulties because o f environm ental policies.

As can be seen from the above description of the Polluter Pays Principle, its 

application is lim ited. Its lim itations are firstly, because it is limited to countries alone 

or domestic pollution and not considered globally, and secondly, the emphasis lies in 

ensuring that international trade is not distorted through subsidies for the control or 

reduction o f pollution. Thus countries would be likely to remain more competitive 

from a trading perspective by having weak pollution legislation or by not enforcing 

it.^’̂  Ideally o f course the total cost o f pollution or the full internalisation of 

environmental costs should be factored into the price o f goods, since this has the 

advantage of encouraging consumers to consum e less. Otherwise the taxpayer has to 

foo: the bill for pollution control/prevention and restoration of the environment.

’ ’̂ Ibid Page 16.
Ibid Pages 16-17; original reference - Recommendation of the Council on the 

Implementation of the Polluter Pays Principle, C (74)223, OECD, 1974.
’’^Ibid Page 17.
’‘^Ibid Page 17.

Developing countries may receive finance towai'ds the costs of pollution prevention 
thrcugh, for example, the Montreal Protocol.
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In the global trade environm ent, political decisions tend to be based on market 

econom ics and job  creation due to rising populations with priority over pollution 

control/prevention. This may be partially explained by the fact that unless the 

pollution em itted causes an immediate catastrophic effect such as the Chernobyl 

nuclear disaster or the Bhopal chemical disaster^^° the effects on human health and 

environm ent are often not imm ediate but may take place over long periods of time. 

Similarly, the effects o f Global Climate Change have been accum ulating over long 

periods o f tim e and its effects are most severe in pockets of the planet rather than 

evenly distributed.

W hile the Polluter Pays Principle as a “no subsidy” principle is reasonably objective 

and com pliance with it can be tracked -  at least in theory -  the Polluter Pays Principle 

as a full internalisation principle is far more complex and has not been studied in 

depth yet.^^* The OECD Joint W orking Party on Trade and Environm ent paper of 

2001 states, that it could be argued that on the basis o f the principle o f non

discrim ination form ulated at the OECD for cases o f transfrontier pollution, polluters 

should be subject to the Polluter Pays Principle whatever the type of pollution - 

national, transfrontier or global. In other words, the fact that pollution affects 

territories outside national frontiers may be seen as insufficient justification for
722reducing the polluter’s obligations with regard to pollution levels or costs.

Finally, the Polluter Pays Principle in respect of the W orld Trade Organisation 

including its international trading agreements (such as the General Agreement on 

Tariffs and Trade (GATT)), has not been an issue to the forefront in the W orld Trade

Bhopal involved the leaking of methyl isocyante over an area of 40 square kilometres 
causing the immediate death to 8000 people, the exposure of 520,000 people and with 20,000 
people dying from exposure related illness to date.
<http://www.greenpeace.org/international en/campaigns/intro?campaign id=:3991>

Op.cit. OECD Joint Working Party on Trade and Environment. Page 27.
Ibid Page 30.
Other World Trade Organisation Agreements include The Agreement on Subsidies and 

Countervailing Measures where subsidies where divided into 3 categories namely, prohibited 
(Articles 3 and 4), actionable (Articles 5-7) and non-actionable (Articles 8 and 9). The non- 
actionable subsidies included environmental subsidies but the respective provisions have 
lapsed.
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O rgan isa tion  A g r e e m e n t s H o w e v e r ,  the P o llu ter Pays Principle is consisten t w ith  

the d isc ip lines on  certain  subsid ies under the W orld  T rade O rganisation A greem ents. 

F or exam ple , under the G eneral A greem ent on T ariffs and T rade, excep tions to  its 

o b ligations are availab le under the general excep tions clause fo r m easures “necessary  

to p ro tec t hum an, anim al o r p lan t life or health” o r “relating  to the conservation  o f 

exhaustib le  natural resources” 7^^ B ut they “m ust not be applied  in a m anner w hich 

w ould  constitu te  a m eans o f  arb itrary  or un justifiab le d iscrim ination  betw een 

coun tries w here the sam e conditions prevail o r be a d isguised  restric tion  on 

in terna tional t rade” . T h u s  the princip le  applies to prim ary fuel sources in the 

generation  o f  electricity  and cou ld  w ith  ad justm ents and expansion o f  this p o licy  be 

m ade to apply  to  carbon d iox ide em issions, because the results ach ieved  cou ld  be 

faster, less expensive , sim pler and m ore efficien t in reducing em issions since it 

applies to o ther form s o f po llu tion  an en tity  m ay create. A lthough it is acknow ledged  

that the above d iscussion  on the P o llu ter Pays P rincip le could  be d iscussed  in m uch 

g reater detail, it provides som e ev idence that the reduction o f carbon d iox ide 

em issions could be achieved w ith  an alternative already long estab lished  policy  or 

strategy.

4.2 Is The Convention on Environmental Impact Assessment in a 
Transboundarv Context 1991 a further alternative to emissions trading?

M any o ther conventions address environm ental issues, how ever, the C onven tion  on 

E nvironm ental Im pact A ssessm ent in a T ransboundary  C ontex t 1991^"’ is o f  in terest 

since it b rings "E nvironm ental Im pact A ssessm ent" to an in ternational level. T h is is 

in teresting  from  a possib le  liab ility  perspective of, fo r exam ple, the im pact o f  

em issions from  a developed  country  m igrating to  ano ther country. Further, it also 

addresses the issue o f  w hether a pro ject being  developed  is sustainable or no t.’ *̂ T hus 

it addresses a num ber o f issues concern ing  air and o ther pollu tion. H ow ever, it m ight 

be perceived  to be m ore local in that it is m ore d irected  to ad jo in ing  countries.

Ibid Page 19.
Ibid Page 19; General Agreement on Tariffs and Trade, Article XX (b) and (g).
Page 19; General Agreement on Tariffs and Trade, Article XX.
The Convention on Environmental Impact Assessment in a Transboundary Context 1991, 

Page 2 definitions.
™  Environmental Impact Assessments are carried out on energy projects in Ireland. Despite 
this there have been landslides in particular, in relation to windfarms.
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An Environm ental impact assessment in the context o f the Convention means a 

national procedure for evaluating the likely impact of a proposed activity on the 

environm ent. By "Impact" is meant any effect caused by a proposed activity on the 

environm ent including human health and safety, flora, fauna, soil, air, water, climate, 

landscape and historical monuments or other physical structures or the interaction 

am ong these factors. It also includes effects on cultural heritage or socio-econom ic 

conditions resulting from alterations to those factors. "Transboundary impact" means 

any impact, not exclusively of a global nature, within an area under the jurisdiction of 

a Party caused by a proposed activity, the physical origin o f which is situated wholly 

or in part within the area under the jurisdiction o f another Party.

The Convention provides for public participation and preparation of the content o f the 

environm ental impact assessment d o c u m e n ta tio n .A ffe c te d  Parties shall be notified 

and consulted on a proposed activity.’ ®̂ In addition, a concerned party may request a 

post-project analysis.

Appendix 1 provides a list of activities in connection with the Convention. From an 

electricity generation perspective Thermal Power Stations and other com bustion 

installations with a heat output of 300 m egawatts or more and nuclear power stations 

and other nuclear reactors (except research installations for the production and 

conversion o f fissionable and fertile m aterials whose m aximum  power does not 

exceed 1 kilowatt continuous thermal load) is an activity covered by the
I ' l ' )

Convention. Theoretically, this could be requested by Ireland in relation to the 

recent announcem ent that the United Kingdom intends to build a num ber of new 

nuclear pow er stations.

Op cit The Convention on Environmental Impact Assessment in a Transboundary Context 
1991, Page 3, Article 2.
™ Ibid Page 4, Article 3.

Ibid Page 6, Article 7.
Ibid Page 12, Appendix 1 §2.
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The Secretariat of Econom ic Com m ission for Europe is responsible for the 

adm inistration o f the Convention. Disputes may be referred to the International Court 

o f Justice^^^ or to Arbitration/'*'^

In sum, significant in Environm ental Impact Assessments is that potentially this 

process can also distort com petition depending on how rigorously a country applies 

the assessment. The Transboundary Convention is far wider ranging than the Kyoto 

Protocol, because it encom passes many types o f pollution rather than just polluting 

emissions. Questions such as whether keeping within allocated carbon dioxide 

em issions limits absolves liability in respect of neighboring countries or of countries 

affected by climate change arise. Its use is probably more limited to being a 

precautionary instrum ent due to evidential difficulties. It could be a useful tool to 

encouraging the developm ent of projects that are sustainable rather than 

unsustainable, because o f the input perm itted by neighbouring countries. 

Environm ental Impact Assessm ents are carried out in all European Union M em ber 

States. The significance of this Convention in regard to liberalisation of the electricity 

industry is that projects such as nuclear power generating stations or coal fired 

generators producing carbon dioxide emissions, theoretically at least, could create 

uncertainty for M arket Participants, because if the Environm ental Impact Assessment 

indicates that a neighbouring country could be adversely affected, it might prevent 

these projects from  being constructed. From a competition perspective it is debatable 

whether neighboring countries can thus distort the electricity market by setting up 

barriers to com peting generators with the assessment. It seems feasible that emissions 

reductions could be achieved, if neighboring countries force each other to take 

measures to reduce their em ission producing generating plants.

5. Investing in low carbon electricity 2eneration

Apart from the market trading purpose, the requirem ent o f reducing carbon dioxide 

em issions has two purposes. The first, to halt climate change through reducing 

em issions, discussed above, and second, to invest in lower emission generation 

technology. B j0m ebye states that since “Article 11, Treaty on the Functioning of the

Ibid Page 9, Article 15 (2)(a).
Ibid Page 9, Article 15 (2)(b).
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European Union which provides that environm ental protection requirem ents, m ust be 

integrated into the definition and im plem entation o f the Union policies and activities, 

in particular with a view to prom oting sustainable development, imposes an obligation 

on EU institutions to contribute to the pursuit of environm ental objectives through 

their incorporation or integration into all areas o f Union policy, there is little doubt 

that the Treaties’ environm ental principles and objectives provide a firm basis for the
' j ' i z

prom otion at Union level, o f sustainable electricity generation investm ents” . 

Conventional Generators however, can have a life span o f 25 to 50 years before 

requiring replacement.^^^ Thus, I argue. Article 11 will not induce investm ent in to 

renew able generation, until it becomes unprofitable for conventional generation to 

generate electricity. Furthermore, Article 11 demonstrates the weakness o f the 

European Union policy concerning sustainable development, because a lesser 

requirem ent o f environm ental protection is the focus of the provision. A policy of 

sustainable developm ent I contend, is a pre-requisite for sustainable renewable 

electricity generation, whereas environm ental protection does not require that a 

project be sustainable, but simply that is causes less harm to the environment. 

Furthermore, an exam ination o f the liberalisation legislation i.e. Directive 96/92/EC 

et. seq. also dem onstrates that the European U nion’s policy is inadequate because 

Abatem ent technology will reduce em issions, however, there is also the issue of 

dwindling primary fuels to consider as discussed in the Trans-European Networks 

policy chapter and this requires sustainable developm ent not simply environm ental 

protection. The aim therefore is for new market participants to invest in low carbon 

dioxide em itting technology, that does not use, or uses much less prim ary fuels for 

generation. The issue with this type o f technology is that, to date, in the case o f wind, 

it is insufficiently reliable and causes technical difficulties for the operation of the 

transm ission system and thus the secure supply o f electricity. Technologies such as 

for instance, biom ass are m ore stable, but have not been as popular with investors, 

because they are sm aller in scale and thus more suitable for the distribution system. 

M oreover, it probably requires an arrangem ent with the local authority to source the

Henrik Bj0mebye, op.cit. Page 69.
Modelling the economic impact of low-carbon electricity by Milton Yago, P.Atkins, 

Keshab Bhattarai, Richard Green and Stephen Trotter Page 397, from the book Delivering a 
Low-Carbon Electricity System. Technologies, Economics and Policy. Michael Grubb, 
Tooraj Jamasb, Michael G. Pollitt. Published by Cambridge University Press 2008. 
(University of Cambridge, Department of Applied Economics, Occasional Papers 68. Paper 
by Grubb, Jamasb and Pollitt.
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biomass. Other sustainable technologies, such as geothermal and solar are also more 

suited to the distribution system. Clearly this is where the difficulty lies, because the 

liberalisation Directives focus on the Transmission System whereas more sustainable 

technologies are smaller scale and more suited to the Distribution System.

“The Stem Review on the Economics of Climate Change emphasised that the benefits 

of acting to mitigate Carbon Dioxide emissions early make economic sense and 

outweigh the potential costs of inaction. The report estimates the total costs of 

inaction towards climate change could ultimately result in impacts, equivalent to at 

least 5% of global gross domestic product (GDP) each year, now and forever (on a 

balanced growth equivalent basis). The costs could rise to 20% of GDP or higher if a 

wider range of risks and impacts are considered. In contrast, the costs of deep 

emissions reductions, if carried out globally and efficiency could be limited to around

1 % of global GDP each year Meeting the challenges of climate change requires a

set of complex and multifaceted efforts across the economy and its main sectors”. 

This analysis substantiates the argument of development of distribution system based 

technologies, however, it is not without criticism because, for instance, it is based on 

global GDP, but climate change according to scientific modelling is not going to have 

the same consequences for every country and so national GDP is likely to produce 

different estimates. However, because corporations are now multinational global 

entities, there is likely to be a global consequence for every country. Thus even if the 

above estimates are not accepted, an assumption can be made that there is going to be 

a cost to every country. Perhaps rather than measuring this cost in terms of GDP, it 

should be measured in terms of human, animal and plant destruction or starvation.

It IS claimed, “low-carbon supply technologies are generally more costly than 

conventional fossil-fuel based sources in the market. Therefore, mitigation of carbon 

emissions through adoption of low-carbon solutions and development of new 

technologies involves significant in vestm ent,....it is therefore crucial that climate 

change objectives are achieved at the least possible cost, using efficient economic

A low-carbon electricity sector for the UK: issues and options (Grubb, .Tamasb and Pollitt) 
from the book Delivering a Low-Carbon Electricity System. Technologies, Economics and 
Policy. Michael Grubb, Tooraj Jamasb, Michael G. Pollitt. Page 3.
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fram ew orks and in strum ents” A gain  this c la im  is not w ithou t criticism  because it 

depends on how  these costs are m easured. F o r exam ple, cap ita l cost, generato r plant 

life, operations and m ain tenance costs, fuel cost /efficiency.^^^ The aforem entioned  

issues are ju s t som e o f  the issues facing generato r investors, po litic ians, consum ers 

and netw ork  operators. T here is on ly  one po licy  that can be adopted, I argue, and that 

is through susta inab le  developm ent, w hich is far w ider than sim ply  investing  in low  

carbon generators. G rubb, Jam asb  and Pollit^'^*’ argue that all the segm ents o f 

generation , transm ission , d istribu tion  and supply  in addition to  technology, econom ics 

and policies can p lay a ro le in achieving a low -carbon electricity  system . T his is so, 

bu t too narrow , I argue because this im plies m ain tain ing  the curren t, sam e system , but 

changing the technology , p redom inantly  generation  technology, and adopting  policies 

to suit this new  technology. Susta inable  D evelopm ent is a m uch  w ider concep t and 

im plies chang ing  the system , and is not confined  to adapting  the system  to the 

technology. C hanging  circum stances o f  reduced  prim ary fuels and increasing 

population  trends, m eans m aking m ore w ith  less and spreading the risk. T hus a 

sustainable  electricity  system  is required  because to aim  for a low  carbon electricity  

system  is to aim  a step  below  a high carbon electricity  system . Susta inab le electricity  

will require a v irtually  no carbon system  and a com plete tu rnaround o f how  and w here 

people live and how  business is done.

6. Sustainable Development and emission reductions of electricity generation

6.1 Project based mechanisms of reducing emissions - Directive 2004/101/EC - 

the Linking Directive.

T he pro ject based  m echanism s o f  reducing  carbon  d ioxide em issions from  the K yoto 

P rotocol fall m ore in line w ith  the goals tow ards sustainable developm ent. A t a 

E uropean U nion  level D irective 2004/101/E C  o f 27*'’ O ctober 2004,^“*' also  called  the

™  Ibid, Page 14.
Op cit M ilton Yago Jonathan P. Atkins, Keshab Bhattarai, Richard Green and Stephen 

Trotter. Chapter 15, Modelling the economic impact of low carbon electricity, Page 397.
From the book ’’Delivering a Low-Carbon Electricity System. Technologies, Economics and 
Policy” .

Op. cit. Grubb, Jamasb and Pollitt Page 10
Op cit Directive 2004/101/EC of the European Parliament and of the Council of 27 

October 2004 amending Directive 2003/87/EC establishing a scheme for greenhouse gas
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linking directive im plem ents the project based mechanisms of Clean Development 

M echanisms and Joint Implementation. They were briefly referred to above. From a 

regulatory certainty perspective, it amends a num ber of Articles o f the greenhouse gas 

emission allowance trading Directive 2003/87/EC. Putting this tim eline into 

perspective, approxim ately one year after the initial D irective and Guidelines came 

into effect the trading D irective is amended, in fact, even before the National 

Allocation Plans were to come into effect in 2005. Thus a similar approach of layers 

of legislation applies, as is the case with the liberalisation Directives and its ancillary 

legislation. This thus facilitates further uncertainty in the electricity industry.

Linking Directive 2004/101/EC, addresses the project based m echanism s of the Kyoto 

Protocol with the Com m unity scheme and will increase the cost-effectiveness of 

achieving reductions o f global greenhouse gas e m i s s i o n s . I t s  purpose is to increase 

diversity o f low-cost com pliance options w ithin the Com m unity scheme, leading to a 

reduction of the overall costs of compliance with the Kyoto Protocol, while improving 

the liquidity o f the Com m unity market in emission allowances. In addition, by 

stimulating demand for Joint Implementation credits, Com m unity companies will 

invest in the developm ent and transfer o f advanced environm entally sound 

technologies and know-how. Thus developing countries hosting Clean Development 

Mechanism projects will be assisted in achieving their sustainable developm ent 

g o a l s . P a r t i c i p a t i o n  in the project-based activities o f Clean Development 

Mechanism and Joint Implementation, unlike the Com m unity’s em issions trading 

scheme, is voluntary on the part of com panies and bodies. Furthermore, limitations on 

their use are set in the National Allocation Plans o f M ember States.

Under the amended Article 11 (now Article 11 (a) the newly inserted subsections (3) 

(a) and (b) M em ber Sates are to refrain from  using Certified Em ission Reduction and 

Emission Reduction Units generated from  nuclear facilities to m eet their 

commitments pursuant to Article 3 (1) o f the Kyoto Protocol and operators are to 

refrain from using them  during the first five-year period o f the scheme. This also

emission allowance trading within the Community, in respect of the Kyoto Protocol’s project 
mechanisms. O.J. L 338/18 date 13.11.2004

Ibid Directive 2004/101/EC amending Directive 2003/87/EC, Recital 2.
Ibid Directive 2004/101/EC amending Directive 2003/87/EC, Recital 3.
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includes Certified Em ission Reductions and Emission Reduction Units from land use, 

land use change and forestry activities.

Article 11 (b) subsections 3 and 4 provide that, until 31 D ecem ber 2012, in respect of 

Joint Im plem entation and Clean Development M echanisms project activities, which 

under subsection 3 directly reduce / lim it the emissions o f an installation. Em ission 

Reduction Units and Certified Em ission Reductions may only be issued, if an equal 

num ber o f allowances is cancelled by the operator of that installation. Under 

subsection 4, applicable to the indirect lim itation of em issions levels, they m ust be 

cancelled by the national registry of the M em ber State o f either units o f origin. The 

reason for this provision is to avoid double counting. The rem aining provisions o f the 

Directive relate to general m anagement type functions, for exam ple, the provision of 

information. The provisions are quite fluid, in the sense that they rely on current and 

future decisions by the United Nations Conference of the Parties (COP). '̂*'* I argue, 

these m echanism s are in fact more beneficial from a sustainable developm ent 

perspective, and their secondary nature compared to em issions trading, is not quite 

com prehensible, if emissions are to be reduced on a global basis.

6.2 Sustainable Energy Production and development.

As with em issions reductions, the United Nations is the lead body on sustainable 

developm ent. At the Earth Sum m it in 1992, A genda 21 was agreed. This is a 

statement o f goals and programmes to achieve sustainable developm ent that has been 

adopted by 178 countries including the European Union. It addresses a wide range of 

issues, in fact, forty. Energy use and production is addressed rather m ore indirectly 

under a num ber of headings. It has been overtaken, to a degree, in the Plan of 

Implementation o f the W orld Sum mit on Sustainable Development, because this sets 

out, as the title suggests, a more detailed im plem entation plan. However, from an 

energy perspective the issues addressed in Chapter 4 which refer to changing 

consum ption patterns and greater efficiency in the use o f energy and resources by

In Commission Decision 2006/944/EC the Commission allocated a further 11 393 397 
tones of carbon dioxide equivalent to the Member States. This is because Member States had 
submitted assumptions of emissions data for the base year, pursuant to Article 23 of Decision 
2005/166/EC, which were in fact too low. Projects that have received the approval of the 
Conference of the Parties can be viewed on the United Nations website.
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reducing the amount of energy and materials used per unit in the production o f goods 

and services substantiates the argum ent in this thesis that more than a low carbon 

electricity system is required as the ultimate aim. For instance, changing consumption 

and production m ethodologies “can contribute both to the alleviation of 

environmental stress and to greater economic industrial productivity and 

competitiveness” . '̂'  ̂ The main activities in encouraging greater efficiency in the use 

of energy and resources are to:

(a) encourage the dissem ination o f existing environmentally sound technologies;

(b) prom ote research and developm ent in environm entally sound technologies;

(c) assist developing countries to use these technologies efficiently and to 

develop technologies suited to their particular circumstances;

(d) encourage the environm entally sound use of new and renewable sources of 

energy;

(e) encourage the environm entally sound and sustainable use of renewable 

natural resources.’"*̂

They can be viewed as steps towards sustainable electricity supply, but are not 

sufficiently detailed or im perative in their wording.

With respect to pollution of the atm osphere. Chapter 9 entitled “Protection o f the 

Atm osphere” promotes sustainable developm ent in energy development, efficiency 

and consumption. This chapter recognises that many of the issues discussed in the 

chapter are also addressed in several international agreements such as the 1985 

Convention for the Protection o f the Ozone Layer, the 1987 M ontreal Protocol on 

Substances that Deplete the Ozone Layer as amended, and the 1992 United Nations 

Framework Convention on Clim ate Change. The basis for the action provides that 

control o f atm ospheric em issions o f greenhouse and other gases and substances will 

increasingly have to be based on efficiency in energy production, transmission, 

distribution and consum ption and a growing reliance on environm entally sound

United Nations Conference on Environment and Development 1992, Agenda 21, Chapter 
4, Changing Consumption Patters 4 (B) A) 4.18 available at
<http://www.un.org/esa/sustdev/documents/agenda21 /english/agenda21 chapter4.htm>

Agenda 21, Chapter 4, Changing Consumption Patters 4 (B) A) 4.18 (a-e)
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energy systems, particularly new and renew able sources of energy.^"^’ This also 

substantiates the argum ent that alternative, in some instances existing agreements 

could be used to reduce emissions in carbon dioxide, without the creation o f a trading 

market. Furthermore, with respect to transboundary atmospheric pollution, there is a 

lack o f reliable em issions data outside Europe and North America.^'*^ The 1979 

Convention on Long-range Transboundary A ir Pollution and its protocols established 

a regional regim e in Europe and North Am erica. Under Agenda 21 this needs to be 

continued and enhanced and shared with other regions o f the w o r l d . C l e a r l y  the 

m issing reliable em issions data for more than half of the planet raises credibility 

doubts with respect to reducing global emissions and the processes established to do 

so.

From  a supervisory and im plem entation perspective, under Chapter 38.1 the 

Com m ission on Sustainable Development was established. Its functions include the 

m onitoring o f progress in the im plem entation o f Agenda 21 and to provide 

appropriate recom m endations to the General Assembly through the Economic and 

Social Council on the basis of an integrated consideration of the reports and issues 

related to the im plem entation of Agenda 21.^^° In sum, Agenda 21 is a broad ranging 

docum ent covering many issues that all in some form relate to the use or consumption

Agenda 21, Chapter 9, Clause 9.9
Emissions in developing countries might therefore not be as low as has been asserted, 

particularly I contend in respect of motor traffic in cities.

The 1979 Convention on Transboundary Air Pollution has been extended by eight 
protocols: The 1999 Protocol to Abate Acidification. Eutrophication and Ground-level Ozone: 
31 Signatories and 9 ratifications. Not yet in force. (Guidance documents to Protocol adopted 
bv decision 1999/1). The 1998 Protocol on Persistent Organic Pollutants (POPs); 19 
ratifications parties. Entered into force on 23 October 2003. The 1998 Protocol on Heavy 
Metals: 21 ratifications parties. Entered into force on 29 December 2003. The 1994 Protocol 
on Further Reduction of Sulphur Emissions: 25 Parties. Entered into force 5 August 1998. 
The 1991 Protocol concerning the Control of Emissions of Volatile Organic Compounds or 
their Transboundarv Fluxes: 21 Parties. Entered into force 29 September 1997. The 1988 
Protocol concerning the Control of Nitrogen Oxides or their Transboundarv Fluxes: 28 
Parties. Entered into force 14 February 1991. The 1985 Protocol on the Reduction of Sulphur 
Emissions or their Transboundarv Fluxes bv at least 30 per cent: 22 Parties. Entered into force 
2 September 1987. The 1984 Protocol on Long-term Financing of the Cooperative 
Programme for Monitoring and Evaluation of the Long-range Transmission of Air Pollutants 
in Europe (EMEP): 41 Parties. Entered into force 28 January 1988.
<http://www.unece.org/env/lrtap/status/lrtap s.htm >

United Nations Agenda 21, Chapter 38, Clause 38.11, 38.13 (a) and (g) available at 
http://www.un.org/esa/sustdev/documents/agenda21/english/agenda21chapter4.htm
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and maintenance o f natural resources to sustain life on Earth. The m ajor shortcoming 

is insufficient detail and its generality. Sustainable Energy is undoubtedly, (apart from 

rising population trends, which is not addressed) a highly significant factor in the 

developm ent and m aintenance of sustainable stable economies, and thus more 

em phasis is required in respect of this issue from the United Nations. It substantiates 

the arguments in this thesis that alternatives to emissions trading exist and that low 

carbon technologies are only a step towards sustainable developm ent but not the 

solution to generating and supplying electricity in the context of the unavailability of 

prim ary fuels. M any of these issues were expanded upon in the Plan of 

Im plem entation o f the Sum m it on Sustainable Development.

In fact since 1992 a num ber o f other legislative type measures have emanated from 

the United Nations. These include Resolution 55/2 adopted by the General Assembly 

o f the United Nations, the M illennium  Declaration and the Johannesburg Declaration 

on Sustainable Developm ent 2002 including the aforementioned Plan of 

Im plementation of the W orld Sum mit on Sustainable Development.^^' O f most 

relevance in relation to energy and sustainable developm ent/ environm ental protection 

is the Plan of Im plem entation o f the W'orld Sum mit on Sustainable Development and 

hence this is briefly outlined. The Plan o f Implementation of the W orld Sum mit on 

Sustainable Developm ent addresses the issue of sustainable developm ent in more 

detail in that there are further suggestions under a num ber o f its eleven chapters. In 

general, the Plan com m its the Parties “to undertaking concrete actions and measures 

at all levels and to enhancing international cooperation, taking into account the Rio 

principles, including, inter alia, the principle of comm on but differentiated 

responsibilities as set out in principle 7 o f the Rio Declaration on Environm ent and 

Development. Furtherm ore, it also com m its to promoting the integration o f the three 

com ponents o f sustainable developm ent -  economic development, social developm ent 

and environm ental protection as interdependent and mutually reinforcing pillars.^^^

Significant legal instruments relating to financing development are the Monterrey 
Consensus of the International Conference on Financing for Development 2002 and the 
World Trade Organisation Marrakech Protocol to the General Agreement on Tariffs and 
Trade 1994, the World Trade Organisation Ministerial Declaration, Fourth Session at Doha 
2001 .

Plan of Implementation of the World Summit on Sustainable Development 2002, Page 2. It 
will be noted in subsequent section of this thesis that the three pillars have also been adopted
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U nder the chapter o f Poverty Eradication, the energy issue is addressed at a technical 

level through jo in t actions to improve access to reliable and affordable energy
7 C O

services for sustainable developm ent which should be economically viable, socially 

acceptable using environm entally sound energy services and resources, taking into 

account national specificities and circumstances through various means, such as 

enhanced rural electrification and decentralised energy systems, increasing use of 

renewables, cleaner liquid and gaseous fossil fuels, modern biomass technologies and 

fuelwood sources and supplies including enhanced energy efficiency. This should be 

achieved by intensifying regional and international cooperation in support o f national 

efforts through capacity-building, financial and technological assistance and 

innovative financing m echanism s including at the micro- and m eso-levels. On a 

regulatory level, national energy policies and regulatory frameworks that will help to 

create the necessary economic, social and institutional conditions in the energy sector 

to improve access to energy are to be developed, bearing in mind that in developing 

countries sharp increases in energy services are required to improve the standards of 

living of their populations. Thus as asserted in this thesis, it involves huge changes 

and a very different way of living.

Although there are more suggestion in this plan, it is still very general with no specific 

plan on how the technical objectives can be achieved. The lack of detail is likely to 

lead to pocket and not global sustainable energy development. Ideally national plans 

should be interlinked with other countries to avoid com petitive forces underm ining 

national plans. The reasoning for this is two-fold: firstly, pollution from  energy 

production does not stay within m an-m ade legal jurisdictions and secondly, country A 

is not going to invest in renewable energy technology which is still largely unreliable 

and expensive, if other countries do not follow suit. Hence, the national energy plans 

o f country Parties I contend m ust be interlinked and transparent to form one global 

energy plan sufficient to m eet the needs of each country in order to achieve the 

m axim um  level o f a global sustainable energy policy. Clearly it is going to be difficult

by the European Union, however, environmental protection in the form of sustainable 
development has only been included more recently in European Union legislation.

Ibid Page 5, §9 a-g.
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to m eet the needs o f each country with an ever-increasing population, because the 

goalposts are constantly being shifted at a very rapid rate.

Chapter 3 is entitled “Changing unsustainable patterns o f consumption and 

production.” It encourages and promotes the developm ent of a 10 year fram ework of 

programmes in support o f regional and national initiatives, to accelerate the shift 

towards sustainable consum ption and production and to promote social and economic 

developm ent within the carrying capacity o f ecosystems by addressing, where 

appropriate, the de-linking o f economic growth and environmental degradation 

through improving efficiency and sustainability in the use of resources and production 

processes and to reduce resource degradation, pollution and w a s t e . A c t i o n s  under 

this chapter include identifying specific activities, tools, policies measures and 

monitoring and assessment m echanism s, including where appropriate, life-cycle 

analysis and national indicators for measuring progress with the application of the 

polluter pays principle. Thus it seems the initial phase is an identification and 

assessment phase. Perhaps in the context o f the polluter pays principle, which implies 

the removal o f pollution already created, there is a slight contradiction with 

sustainable developm ent, which implies that the pollution is not created in the first 

place or at least on a lim ited basis. Paragraph 16 (b) of this Chapter also provides that 

incentives for investm ent in cleaner production and eco-efficiency in all countries 

such as state-financed loans, venture capital, technical assistance and training 

programmes for small and m edium -sized companies should be provided, while 

avoiding trade-distorting measures inconsistent with the rules of the W orld Trade 

Organisation.

It seems the above paragraph is attem pting to please everyone, however, there are 

three difficulties with this paragraph. Firstly, it is questionable whether the rules of 

the W orld Trade Organisation are fair in respect o f underdeveloped countries; 

secondly, if  the goal is sustainable developm ent and the reversal o f Climate Change, 

this requires expensive investment and should not be subject to limitations by the 

rules o f the W orld Trade Organisation. Thirdly, although larger companies may be the 

larger polluters they should not necessarily be excluded from  incentives to state
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financed loans, venture capital, technical assistance and training programmes. This is 

because com panies can be large, but not m ake as much profit as one might expect, for 

instance, Eircom  or Irish Rail.

Paragraph 18 (a) o f the Chapter provides that industry should be encouraged “to 

improve social and environm ental perform ance through voluntary initiatives, 

including environm ental m anagement systems, codes of conduct, certification and 

public reporting on environm ental and social issues, taking into account such 

initiatives as the Internal Organisation for Standardisation standards and Global 

Reporting Initiative guidelines on sustainability reporting” . Further m easures for 

industry under this paragraph include encouraging dialogue between enterprises, the 

com m unities and other stakeholders, encouraging financial institutions to 

incorporate sustainable developm ent consideration into their decision making 

process,^^^ and developing workplace-based partnerships and programmes, including 

training and education p ro g ra m m e s .U n d o u b te d ly  all of these measures are 

important, but are very general and lack specific criteria and this is the most pertinent 

criticism  o f the United Nations plan, because the plan requires visualisation and 

integration.

Paragraph 19 o f the Chapter on changing unsustainable patterns o f consum ption and 

production addresses the responsibilities of relevant authorities at all levels in taking 

sustainable developm ent considerations into account in decision making, including on 

national and local developm ent planning, investm ent in infrastructure, business 

developm ent and public procurement. A specific action (which has also been taken up 

at European Union level) includes the promotion o f internalisation of environm ental 

costs and the use of econom ic instruments, taking into account the approach that the 

polluter should bear the costs o f pollution with due regard to the public interest and
7 C 0

without distorting international trade and investment. ‘ Public procurem ent policies 

that encourage developm ent and the diffusion of environm entally sound goods and 

services including the use o f environm ental impact assessment procedures should be

Ibid Page 8, §18(b).
Ibid Page 8, §18(c).
Ibid Page 8, §18 (d).
Plan of Implementation of the World Summit on Sustainable Development 2002, Page 9, 

§19 (b).
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used. I contend it is in fact the public authorities that need to take the lead in relation 

to the plan, because it requires organisation and resources and thus more emphasis 

should be placed on this aspect o f it. Indeed it is also difficult to identify what is 

meant by distorting international trade and investment, compared to national trade and 

investment.

Paragraphs 20 (0), 20 (p), 20 (r) and 20 (v) might be described as relating specifically 

to liberalisation of the electricity industry. Paragraph 20 (o) requires participating 

countries to support efforts to improve the functioning, transparency and information 

about energy m arkets with respect to both supply and demand. The aim is to achieve 

greater stability and predictability, and to ensure consum er access to reliable 

affordable, economically viable, socially acceptable and environm entally sound 

energy services. Clearly this depends on the type of energy market, but these 

principles could also apply to an electricity industry that does not have a market.

Paragraph 20 (p) requires policies to reduce market distortions, to prom ote energy 

systems com patible with sustainable developm ent through the use of im proved m aiket 

signals and to rem ove market distortions including restructuring taxation and phasing 

out o f harm ful subsidies (where they exist) to reflect their environm ental impacts. 

Further, such policies are to take fully into account the specific needs and conditions 

o f developing countries, with the aim of m inim ising the possible adverse impacts on 

their developm ent.

Paragraph 20 (r) provides that Governm ents are encouraged to im prove the 

functioning o f national energy m arkets in such a way that they support sustainable 

developm ent, overcom e market barriers and improve accessibility. Such policies 

should be decided by each country, according to its own characteristics and 

capabilities.

Paragraph 20 (v) requires participating countries to facilitate, as appropriate, regional 

cooperation arrangem ents for prom oting cross-border energy trade, including the 

interconnection of electricity grids and oil and natural gas pipelines.
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Thus as is evidenced by the preceding three paragraphs, the provisions relating to 

energy are market based and limited. I contend it is difficult to assess how and to what 

extent generation and supply o f electricity on the one hand and markets on the other 

have perhaps opposing aims and functions and where the common aims of 

sustainability, electricity generation and supply, and markets lie. It is easy to argue for 

m arket based electricity generation and supply, however, it is much more difficult to 

im plem ent sustainable m arket based electricity generation and supply. I contend the 

word m arket implies fluctuating, the word sustainable im plies consistency, so the 

reconciliation of these virtually opposing principles is the challenge that must be met 

in sustainable market based electricity generation. D istributed generation, for 

instance, which is a far more sustainable m ethod of generating and supplying 

electricity, is not within the policy. M any of the United Nations policies do not have 

sufficient bite, since penalties are rare and much of the wording is flexible and not 

mandatory. They also often lack sufficient detail, if it is accepted that Climate Change 

is in fact taking place, as evidenced by insurance claim  data, and greenhouse gases are 

causing this. It is doubtful if, the current policies which require a gradual change in 

lifestyle, are sufficient, to avoid future large-scale lifestyle and other sacrifices by 

consum ers and industry. At this point in time, the latter appears inevitable if the 

predictions o f climate change prove to be correct. W ith respect to the dissem ination of 

and investment in innovative technologies this should include private sector 

involvem ent and be m arket oriented in its approach, with supportive public policies 

and international co-operation. It is I argue doubtful if a m arket-oriented approach is 

appropriate. For poorer developing countries, it has the disadvantage o f being 

expensive and is thus selective in who receives the technological infonnation and 

investm ent in innovative technologies. For efficient, swift results, inter-govemm ental 

assistance, whereby the developed countries with more advanced technologies assist 

the less developed countries in their economic developm ent is preferable. This is 

because developing countries can only invest in the technology that they can afford at 

that point in time. So if  less efficient technologies are less expensive, this is where 

any investm ent will take place in order to satisfy the im m ediate local necessities. 

Realistically, it is also doubtful if private companies are prepared to relinquish their 

patents on technology if they have incurred a large amount o f expenditure to develop 

it. Furthermore, the most pressing aspect has not been addressed at all by any of the 

United Nations policies and legislation and that is population growth. Humans also

371



em it Carbon Dioxide. Sustainable developm ent or the required reductions in 

em issions can never be achieved without a plan to lim it human population growth. 

Clearly this is not in the interest o f corporations who wish to have as many consumers 

as possible to sell their goods to and frequently governm ents appear to have closer 

relations with corporations than with citizens and undoubtedly it is an emotive issue 

not only within countries but also vis-a-vis other nations, but in order to avoid future 

hum an suffering I contend it needs to addressed urgently. W hat is becoming clearer is 

that sustainable developm ent, particularly in the electricity sector, but also in relation 

to all the other issues, is the only viable long-term path to a reasonable standard of 

living. The exam ination o f the United Nations policies supports the argument in this 

thesis, that regulatory uncertainty is caused by principles based type legislation, as 

m ost frequently used by the United Nations, and then passed down to the European 

Union, which seems to follow this approach. In addition, as is the case in the 

European Union, there is no specific United Nations Energy Policy, which is 

surprising, considering that electricity production is thought to be the m ajor factor 

contributing to clim ate change, but the main issue, which has in fact been promoted 

and applied, is em ission reductions. This is sufficient. Further, there is a tendency to 

create further subsequent policies and legislation, which re-address or repeat the 

issues in the same or sim ilar way at both the United Nations and European Union 

level. This does not create change but contributes to regulatory uncertainty. Too much 

em phasis is placed on the market based policies of the W orld Trade Organisation, in 

an area which is not typical to trading markets, since electricity itself cannot be 

packed up, placed on a ship and sold to a country thousands of miles away from 

w'here it was produced, it is essentially l o c a l . F i n a l l y ,  the examination o f the United 

Nations docum entation, dem onstrates that there are many issues that need to be 

addressed, if sustainable developm ent is to be achieved, despite the fact that the 

provisions are quite poor in addressing electricity generation and supply. This casts 

some doubt on the credibility o f the policies and perhaps this provides an explanation 

in regard to the United States o f America, not ratifying the Kyoto Protocol, but which 

is in fact m aking efforts to reduce carbon dioxide emissions with its own policies.

Please refer in particular to paragraph 20 of the Plan of Implementation of the Wodd 
Summit on Sustainable Development, but also throughout most of the other United Nations 
documentation.
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Part 2

7. Sustainable Development and Environmental Protection in Ireland.

Ireland has, o f course, adopted and im plem ented the U nited Nations and European 

Union legislation. It is therefore not intended to go into detail in relation to the 

em ission legislation in place in Ireland, since essentially Ireland has not gone above 

any of the steps set out in the United Nations Kyoto Protocol or European Union 

legislation. The em issions trading Directive has been transposed into Irish law by the 

European Com m unities (Greenhouse Gas Emissions Trading) Regulations 2004.^^° It 

is managed by the Environm ental Protection Agency and the National Allocation Plan 

although initially rejected was later approved by the European Com m ission. Ireland is 

forced to purchase additional em ission allowances, because it exceeds its emissions 

targets. The Regulations also apply to electricity generation.

This section of the thesis focuses on two Governm ent publications, which outline the 

future policies in Ireland in respect o f climate change and sustainable developm ent. 

These are “Delivering a Sustainable Energy Future for Ireland -  The Energy Policy 

Framework 2007-2020” and the “National Clim ate Change Strategy.”

7.1 Delivering a Sustainable Energy Future for Ireland -  The Energy Policy 

Framework 2007-2020 (White Paper)

Although in the current financial crisis, it seems that many Government policies are 

unlikely to be im plem ented fully, it is still warrants a brief outline and analysis o f the 

intended policies because the changed circumstances might, in fact, enable some of 

the policies to be still im plem ented, but on a much lower budget.

The Fram ework paper “Delivering a Sustainable Energy Future for Ii'eland 2007 -  

2020” is part o f a suite o f documents of how the Governm ent intends to proceed

European Communities (Greenhouse Gas Emissions Trading) Regulations Statutory 
Instrument 437 of 2004.

Schedule 1, European Communities (Greenhouse Gas Emissions Trading) Regulations S.I. 
437 of 2004.
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within the next ten years or so in relation to energy and climate change. The 

rem aining documents are The Fram ework Social Partnership Agreement Towards 

2016, The Bioenergy Strategy, The National Energy Efficiency Plan, The National 

Development Plan 2007-2013: Transform ing Ireland: Delivering a better quality of 

life for all, and the National Clim ate Change Strategy Only the first and last 

documents are addressed in this thesis.

The Framework paper Delivering a Sustainable Energy Future for Ireland 2007 - 2020 

consists of 3 overall actions, with each action (overall objective)^^^ having a number 

o f strategic goals and its accom panying actions to achieving these goals. The three 

overall actions are to ensure security o f energy supply, actions to promote the 

sustainability of energy supply and use, and actions to enhance the competitiveness of 

energy supply. In addition, there is a fourth, integrated approach action, with its own 

strategic goals, so that delivery of the previous goals and actions is integrated. For 

brevity and analysis purposes each overall objective, the strategic goals and their 

accompanying actions are set out in tables in the appendix to this chapter. Some 

actions are analysed in more detail below. There is a lack of detail in the paper, but 

this is because it is only a framework paper and hence implem entation of the actions 

will require much more detailed policies.

The fourth section entitled Integrated Approach to Delivery is not discussed in detail 

in this thesis because the actions are general in nature. However, what the Irish 

Governm ent has recognised and as argued in this thesis, but which does not appear to 

be the case with the European Union so far, is that “the Government will also ensure a 

whole of Governm ent approach to energy policy, given its close interrelationship with 

other policy areas. This work cuts across traditional departmental and Agency lines.

The Governm ent will ensure a fully integrated and cohesive approach to energy 

policy priorities, supported by com prehensive and regular stakeholder engagement 

and backed up by full accountability for performance and delivery” . T h i s  is a key 

point o f this thesis, since this type o f approach is key for delivering a sustainable, cost

For analysis purpose it is clearer to describe the main heading as the overall objective, 
otherwise there can be confusion between this action and the actions set out under the 
strategic goals. Please refer to the Appendix for a tabulated overview of the paper.

Delivering a Sustainable Energy Future for Ireland -  An Energy Policy Framework 2007- 
2020, Page 7.
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efficient energy future with the technologies and resources we have available at this
764point in time.

Som e of the goals and actions merit further discussion. The “actions” appear to be 

rather a list o f goals, since they often provide sparse detail of what actions or 

m easures are going to be im plem ented to achieve these goals. However, under the 

heading “Actions to Enhance the Com petitiveness of Energy Supply” more detail is 

provided such as:- “the need for structural change in the energy m arket which enables 

com petition and delivers consum er c h o i c e . I m p l i e d  in this is that there is little 

com petition in the Irish energy market and that structural change is required. This is 

so, but the actions in the paper are not going to achieve this I contend. For instance, 

with respect to ensuring security of supply, no governm ental funding is com m itted for 

any o f the actions and m ost are dependent on the co-operation o f the Electricity 

Supply Board or EirGrid.

The im portant action “to complete a comprehensive cost /  benefit review in 2008 of 

the potential for distributed generation and on the implications for electricity networks 

as a long-term  alternative or supplement to the existing centralised system ” is forward 

thinking and has also been an argument in this thesis. “The review will take account 

o f ongoing research by Sustainable Energy Ireland, the results of the Grid Study and 

the long term Grid strategy, addressing the incentives and barriers, including licensing 

and planning issues that impact on the developm ent of distributed electricity 

generation” .^^  ̂ D istributed generation, as previously mentioned, has advantages over 

a centralised system in that sm aller generation plants can offer a more secure supply 

of electricity if, for example, a generation plant is put out of use (e.g. insufficient 

wind, or storm damage), because only consumers in the imm ediate locality will be 

affected. There are less transm ission line losses from  a technical point o f view,

Geothermal electricity generation is a newer development being used and tested in France. 
Electricity generation is achieved by drilling 5 km into the Earth and using the heat from the 
Earth to generate electricity. It is also being used in other countries, although in Ireland it has 
only been used on a very small scale in individual buildings such as at University College 
Cork. However, this technology though not without its disadvantages, can be used to supply 
thousands of megawatts of electricity on a larger scale and probably enough to supply Ireland 
both North and South due to the fact that the island of Ireland is in comparison to other 
European countries sparsely populated with only a small amount of large industry.

Ibid. Page 6.
Ibid, Page 23.
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because the electricity is supplied locally rather than long distances away. There are 

therm al efficiency gains because in fuel combustion processes most o f the energy is 

released as heat, while only about 30% to 40% can be transformed into electricity. 

However, when the heat output can be used locally, efficiencies of over 80% can be 

a c h ie v e d .C o n g e s t io n  on the transmission lines/ power grid (which has been a long 

standing issue at the Florence Forum) is also a v o i d e d . M o r e  alternative / renew able 

electricity generation is possible, for example, biomass, geothermal, wind, peat, solar, 

waste incineration, com bined heat and power, wave and tidal. These are m ore 

m anageable on a distributed system, because they only supply a local area, whereas if 

a large conventional generator is lost from the transmission system, the im pact is 

much greater on the transmission system and also feeds into the distribution system. 

Distributed generation can therefore, due to the many forms o f distributed generation, 

provide diversity in prim ary energy sources / fuels. In sum, distributed generation can 

be far more efficient and secure than a centralised system on both technical and cost 

l e v e l s . “Yet,  although Distributed Generation can have many advantages, it does
77f)not always easily fit into today’s centralised power systems” . “In many cases, 

networks need to adapt to Distributed Generation, incurring additional costs. Even if 

the overall benefits o f Distributed Generation are positive, additional network costs
771represent a disincentive for network operators to connect Distributed G eneration.” 

Although not a suggestion in the Fram ework paper, a cost /  benefit analysis o f the 

liberalisation process including the unbundling costs, the regulatory supervision costs, 

the costs o f frequent changes for m arket participants and the costs of infrastructure

World Alliance for Decentralised Energy, http://www.localpower.org/ben efficiencv.html 
The Word Alliance for Decentralised Energy states that the losses from transmission and 

distribution system lines equalled 9.5% of the total global supply of electricity in 1999 being 
the equivalent of the total electricity demand of Germany, the UK and France combined.

The World Alliance for Decentralised Energy (WADE) estimates that costs can be saved 
on project capital costs, fuel costs, transmission and distribution costs, operation, maintenance 
and installation costs but primarily from Transmission and Distribution requirements as well 
as the reduced need for central capacity in order to meet peak load. Environmental and public 
health costs that can be reduced were not considered in their economic model, however, 
renew'able electricity generators on the whole produce less if no carbon dioxide or other 
emissions which is a factor that must be taken into account in electricity generation costs. The 
WADE economic model estimates that Ireland could save 29% on capital cost savings and 
16% on retail cost savings, <http://www.localpower.org/ben economic.html>

Dierk Bauknecht and Ger Brunekreeft, Distributed Generation and the Reguladon of 
Electricity Networks, Chapter 13, Page 469 from the book Competidve Electricity Markets -  
Design Implementation and Performance. Edited by Fereidoon P. Sionshansi, published by 
Elsevier 2008.

Ibid Dierk Bauknecht and Ger Brunekreeft.
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construction to accommodate new market participants generators and how much of 

this generation could be categorised as stranded infrastructure in the future, the cost of 

interconnectors for instance, should also be conducted, if only to quantify how much 

liberalisation has cost the consumer and how much more it is going to cost the 

consumer in the future.

Some of the actions are not sufficiently backed up by finance including finance for 

research and development, which is going to be a requirement to enable many of the 

actions to be carried out. For instance, “Actions to Promote the Sustainability of 

Energy Supply and Use”’’  ̂ is further explained as requiring a range of strategies and 

solutions to deliver energy supply and energy use which is environmentally 

sustainable, through more diversity in the fuel mix, the accelerated deployment of a 

range of renewable energy technologies and radical energy efficiency improvements 

to deliver on the sustainability and climate change agenda. The Planning and 

Development Regulations introduce lighter conditions in relation to planning 

requirements for certain classes of micro-renewable technologies at residential level. 

This includes the installation of solar panels or the erection of small wind turbines 

without having to apply for the usual planning permission.

Under the “addressing climate change by reducing energy related greenhouse gas 

emissions” goal, one of the actions is “we will progressively achieve 33% of our 

electricity consumption from renewable sources by 2020 with 15% the target for 

2010”, but there is no mention of how this will be achieved or if any governmental 

financial commitments are forthcoming. There is thus also no specific indication, 

which a potential renewable market participant could use to plan their entrance into 

the electricity industry. However, under the strategic goal subheading “accelerating 

the growth of renewable energy sources” the paper does mention some of the already 

existing measures in place and new €270 million investment funding under the 

National Development Plan 2007-2013 through Sustainable Energy Programmes and 

Schemes overseen by Sustainable Energy Ireland and support measures of over €670 

million in renewable technologies. It is not clear if the support measures of over €670 

million in renewable technologies is to support existing measures or new measures. In

Op. Cit. Delivering a Sustainable Energy Future for Ireland -  An Energy Policy 
Framework 2007-2020, Page 33.
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the curren t econom ic situation  the €270  milHon investm ent funding in S ustainable 

E nergy  Ireland program m es has already  been reduced, and, fo r exam ple, the G reener 

H om es G rant Schem e w as reduced fo r residents, because due to its large uptake, the 

schem e w as depleted  o f  funds early.

W ith  respect to “m axim ising  energy efficiency and conservation” the in ten tion  is to 

ach ieve 20%  savings in energy across the electricity , transport and heating sectors by 

2020,^^^ and includes the in troduction  o f sm art m eters, and the publication o f an 

action  p lan  for G reen Public P rocurem ent. Sm art m etering  is already used in o ther 

E uropean  countries and has been tested  by the ESB here. It w ill m ean deferring the 

use o f  electricity  at peak  tim es in order to avail o f  less expensive tariffs I contend  and 

thus m ight not be so sm art fo r the consum er. W hen nighttim e m etering was 

in troduced  into Ireland, it m eant that the daytim e use o f electricity  was on a h igher 

ta riff  than the 24-hour standard  tariff. Thus it was very d ifficu lt to m ake any savings 

by deferring  electricity  use fo r the average household , despite m uch inconvenience.

A governm ental com m itm ent o f  €150  m illion  in Energy R esearch under the N ational 

D evelopm ent Plan is an action  under the strategic goal subheading “delivering energy 

research  technology developm ent and innovation  program m es in support o f  

susta inab le  energy goals’’.^’'* The pub lication  o f  a com prehensive Energy R esearch 

S trategy  2008-2013 through the Irish Energy R esearch C ouncil and the support o f 

o ther ex isting  research  program m es are cited, although no additional funding 

co m m itm en ts are m ade. As state prev iously  above, this am ount is insufficient, 

particu larly  if  50%  o f  the funding  is allocated  to innovation program m es that are 

policy  orientated . M ulti-d isc ip linary  research  I argue is required  so that apart from  

engineering , sciences are invo lved  includ ing  for instance, chem istry, geology, 

physics, m athem atics, com pu ter science, b io logy etc.

In re la tion  to  libera lisation  o f the e lec tricity  industry the heading is “A ctions to 

enhance the C om petitiveness o f  E nergy  S upply” because this is w here structural )
775  *changes are to be b rough t about in the curren t uncertain  liberalisation  process.

U nder th is action as re ferred  to above, the W hite  Paper lists six strategic goals;-

Ibid, Page 42.
™ Ibid, Page 45.

Ibid, Page 46.
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1. Delivering com petition and consum er choice in the energy market;

2. D ehvering the All-Island Energy M arket Framework;

3. Ensuring the regulatory fram ework meets the evolving energy policy 

changes;

4. Ensuring a sustainable future for Semi-State Energy Enterprises;^^^

5. Ensuring affordable energy for everyone;^^^
7786. Creating jobs, growth and innovation in the energy sector.

As can be seen the goals are in some aspects quite different to the objectives set out in 

the liberalisation process in 1996. One particular goal, which comes to the fore, is that 

instead o f cheaper energy, the goal now' is affordable energy. Energy has in fact 

becom e unaffordable for a substantial num ber of people in Ireland, but also in other 

M em ber States. As consistently argued in this thesis, unnecessarily so. The goal 

which was initially set out in 1996 and which appears to have achieved rather more 

success, is the goal of the All-Island Energy M arket, and this can be seen as the first 

step to Europe wide interconnection o f the power grids. However, it has been at a 

high cost.

W ith respect to delivering com petition and consum er choice in the energy m arket the 

Governm ent Paper states “the Governm ent believes that scale and peripherality are 

specific issues for the Irish energy market. Further, “in the context of a clear trend 

towards consolidation o f European Energy Utilities, the need for strong com m ercially
770viable players of scale in the all-island gas and electricity market is clear.” 

Certainly scale and peripherality are issues to be addressed, and indeed there have 

been quite a num ber o f mergers particularly on the European continent, but they are 

not the predom inant issues for the lack o f competition in the Irish electricity market 

itself, because com petitive efficiencies are possible in Ireland with an appropriate

Not discussed further in this thesis. 
Not discussed further in this thesis. 
Not discussed further in this thesis. 
Ibid Page 47.
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780liberalisation model and process, but not with the current model. However, scale 

and peripherality are issues when com peting in the European Single Electricity 

M arket. Furtherm ore, the W hite Paper acknowledges, “electricity prices remain high 

in comparison to other EU countries and third countries with sim ilar small 

m arkets” .^*' This is attributed to higher input costs and low availability of power 

generation plant contributing to higher production costs in addition, to investment 

in the network. I contend this is also partially correct, but the predom inant cause of 

high prices is regulatory uncertainty and duplication o f work due to insufficient and 

inappropriate unbundling when applying the European Com m ission model of 

liberalisation and liberalisation adaptation costs etc. New M arket Participants are not 

investing in the network and therefore theoretically their prices should be lower. The 

low availability of power plant should be a signal for new M arket Participants to 

invest, but this has not been the case.

W ith respect to protecting consum er interest, a complete waste o f money and 

resources, I argue is surely to task the National Consum er Agency with protecting 

consum er interests. This is (and has been) a task for the Com m ission for Energy 

Regulation. It is the Com m ission for Energy Regulation which approves the tariffs 

and policies o f how the electricity industry is managed, what can the National 

Consum er Agency realistically do, considering the fact that a more appropriate body, 

the Com petition Authority has little powers in relation to electricity liberalisation and 

the industry. The Com m ission for Energy Regulation is not simply there to regulate 

and represent utility companies, but to make decisions and implement policies, which 

are fair and reasonable to all stakeholders including consumers. In fact, when prices 

were increased recently, the National Consum er Agency advised to switch supplier. 

However, this is not possible if money is owed to the more expensive supplier or the 

consum er is bound into a contract for a specific period o f time, or if penalty type 

clauses are in the supplier’s contract that are possibly disguised as adm inistrative

Certainly the ESB has been quite active for such a comparatively small company on the 
European continent e.g. building power stations in Spain and has many other global interests 
through ESB International.

Ibid Page 47.
ESB power generation plants have not been running at full capacity for a number of 

reasons but mclude tor example, the technical difficulties with the new peat generating plants 
Shannonbridge and Lanesborough, closure of power plants, refurbishment of power plants to 
reduce emissions under the ESB Emission Reduction Scheme etc.



charges. The purpose o f electricity is to supply consumers and hence the consum er 

interest needs to be placed at the top o f the list before any decision is made.

It is difficult to com prehend why, when reducing the amount o f power generation of 

one sem i-state body which has the expertise in electricity generation, the ESB, one 

would encourage other semi-state bodies to enter as market participants. This is 

sim ply cam ouflaging the failure o f the liberalisation process of the electricity 

industry, because non sem i-state companies are unwilling to invest in the electricity 

industry as it is currently regulated. This is evidenced by the fact that the electricity 

generated by the new ESB Aghada power station will only sell electricity to 

independent suppliers. Yes, this will help independent suppliers, but it is not 

encouraging new electricity generation plant to be constructed by independent 

generators, who will wait until a power purchase agreement is on offer. Reducing 

ESB ’s generation on an all island context to 40% was addressed in chapter 3 o f the 

thesis. However, noting that this is in an all island context ESB will only have a small
7 0 - 1

amount o f generation in the Republic o f Ireland. None o f the Directives from the 

European Union have required this step to be taken and it could be very risky, because 

transferring ownership of an already existing generator into the hands of a private 

com pany is not going to achieve anything more in respect o f security o f supply, 

reducing costs or creating efficiencies in the industry as a whole. It merely gives the 

appearance that com petition exists. Reducing market dominance, when in the context 

of European Union utility companies the Electricity Supply Board is only a very, very 

small player will only weaken its position on a European level. M oreover, there is no 

evidence that the ESB has abused its dom inant position by exploitative and / or 

exclusionary conduct in accordance with Article 102 such as “(a) directly or indirectly 

im posing unfair purchase or selling prices or other unfair trading conditions, (b) 

lim iting production, m arket or technical developm ent to the prejudice o f consumers, 

(c) applying dissim ilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a com petitive disadvantage, (d) m aking the conclusion of 

contract subject to acceptance by the other parties of supplem entary obligations

The Commission for Energy Regulation does not take the view that a security of supply 
issue could arise in the short term. Please refer to the Commission’s Security of Supply 
Report to the European Commission published in August 2008. Document Reference 
CER08143.pdf on the Commission website.
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which, by their nature or according to comm ercial usage, have no connection with the
~ J Q A

subject o f such contracts” . Particularly so when the Regulator makes the final 

decisions in all aspects o f the electricity industry, the incumbent and the Transm ission 

System Operator. Hence, the reason why it seems the Government intends supporting 

ESB International, so that the company can at least generate electricity in other 

countries. I argue it is not so much E SB ’s market dominance in electricity generation, 

which is the cause o f lack o f competition and investor interest in the Republic of 

Ireland, but rather uncertainty in the industry due to constantly changing re-regulation 

and inappropriate regulation. This includes the cost of access connections to the 

network, the competitive connection process, the strict limitations o f M axim um  

Export Capacity, the provision o f financial bonds in relation to connecting to the 

network and the perception o f inappropriate unbundling. These are just some o f the 

issues market participants have com plained about in the past. None of these issues are 

under the direct control o f the Electricity Supply Board but are controlled by the 

Com m ission for Energy Regulation. In fact, it has been simpler and less expensive in 

the past, to connect to the D istribution System, which is under the control o f the 

Electricity Supply Board, than to connect to the Transmission System. If there was 

confidence in the regulation o f the Irish liberalisation process, then investors m ight be 

tem pted to invest in a m arket that has an increasing demand for the supply of 

electricity.

The final issue is the reduction o f ESB Public Electricity Supplier’s (PES) m arket 

dom inance in the retail sector. Apart from  the recent entry of Bord Gais and A irtricity 

into the retail market in 2008 / 2009, none o f the independent electricity suppliers has 

wished to do so. ESB PES is also the supplier of last resort. It is difficult to see how 

this function can be carried out efficiently, when the electricity generation by ESB 

Powergen will be reduced to 40%  on an all island basis. Certainly ESB PES can 

purchase the electricity from generators who have taken over the previously owned 

ESB generators, but this could potentially increase costs and thus prices to consumers. 

I argue, this does not seem efficient.

Op cit EU Competition Law, Text, Cases and Materials, Alison Jones and Brenda Sufrin, 
Page 338, Oxford University Press. Fourth Edition 20 H.
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In conclusion, the W hite Paper certainly acknowledges some of the issues that have 

not produced the expected competition in the electricity market at the outset o f the 

liberalisation process. Certainly the huge increase in electricity prices runs contrary to 

the liberalisation process. The increase in prim ary fuels particularly gas and oil is a 

weak explanation, since m ost o f the Electricity Supply B oard’s power stations are not 

fired on these fuels but rather on coal and peat. So in sum, it is not a case o f the issues 

contrary to com petition not being visible, but appears to be a case of not m aking the 

appropriate decisions at the appropriate time.

M any o f the actions are dependent on the Sem i-State companies, in particular the co

operation of the Transm ission System Operator. They are also funded by these 

com panies rather than through Government funding. It is also becoming clear that the 

only assets to rem ain in State ownership in the future are the networks. The opening 

up o f the generation aspect of liberalisation and reduction of ESB ’s market dom inance 

goes much further than required by the EU Directives, to the extent that it is open to 

annihilation. A maximum 40% market share on an all-island basis (i.e. two 

jurisdictions) leaves the Board in a vulnerable position to take-over by corporations 

with no affinity to Ireland, or another EU Sem i-State company. It is difficult to view' 

this as an achievement, since the ESB has always served Ireland well. M oreover, it 

also leaves Ireland in a vulnerable economic position since private companies come 

and go and are driven by m aximising profit for shareholders. There is thus a lack of 

continuity and in the event of a shortfall o f supply, pricing could be open to market 

manipulation. It is far easier to control and regulate a semi-state company than it is a 

private company. To an extent this is therefore counter-balanced by the other sem i

state com panies Bord Gais Eireann and Bord na M ona, but it is far from ideal from a 

security of supply and price perspective.

Germany has developed an “Aussenschutzgesetz” law, which means that the German State 
will hold a specific percentage of shares in any of the big German companies. How much 
protection this offers to indigenous companies is debatable, but it is certainly an attempt to 
protect valuable German industries, at least from a management perspective, rather than 
simply abandoning them to market forces. In addition, a dividend is also payable to the 
German State, so it seems everyone benefits.
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7.2 National Climate Change Strategy 2007-2012

This document refers to a wide range of topics from waste to agriculture, to transport. 

The paper does not establish any new policies pertaining to the internal market in 

electricity, which have not already been refened to in the Framework Paper discussed 

above. From a carbon dioxide emissions perspective, it is worth mentioning the policy 

of purchasing carbon credits and the use of the flexible mechanisms under the Kyoto 

Protocol i.e. Clean Development Mechanisms and Joint Implementation. In the 

National Allocation Plan submitted to the European Commission, the Government 

committed to purchasing 18.035 emission allowances during the period 2008-2012.’*̂

787Set out below is a table of existing and additional measures to reduce emissions.

Existing Measures_____________________ Reductions in 2010 (Mt C 02
equivalent)

Electricity generation from renewable 

sources
1.3

Modernisation of natural gas network 0.06

Rebalancing of motor taxes and fuel 

economy labeling

0.05

Technology Improvements 0.48

Dublin Traffic Measures 0.27

Mineral Oil Tax Relief for biofuels 0.27

Building Regulations 2002 0.36

Building Regulations 2005 0.045

Large Industry Energy Network 0.145

CAP reform -  decoupling of support from 
production

2.4

Forest sinks 2.08

Di\ersion of biodegradable waste from 0.7

Page 17 Ireland -  National Climate Change Strategy 2007-2012. 
Ibid Page 16
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landfill

Landfill Gas Capture 0.5

Total 8.66

Additional Measures Reductions in 2010 (Mt C 0 2
equivalent)

Increase in electricity from renewables to 

15% by 2010

0.17

Emissions Trading Scheme 2.42

Modal Shift through Transport 21 0.51

Alignment of transport investment with 

spatial planning

0.083

Biofuels obligation -  5.75% by 2010 0.5

Efficient driving awareness campaign 0.13

Greener Hornes Scheme 0.037

Buildings Regulations 2008 0.12

Emissions Trading Scheme 0.6

Energy Agreements Programme 0.037

E-Gases Regulation 0.024

Commercial Bioheat Programme 0.16

CHP Deployment Programme 0.162

Total 4.953

Thus the combined effect of the existing measures, the additional measures and the 

flexible mechanism under the Kyoto Protocol (the latter estimated at 3.602 Mt C 02  

equivalent) is 17.22Mt C 02  equivalent per annum. Twenty percent of this will be 

from the purchase of credits.

“It must also be borne in mind that a number of measures included in this Strategy 

will have positive effects which cannot be separately quantified and cannot therefore
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be included in the above tables. Exam ples include awareness campaigns, spatial and 

planning polices, and farm measures under the Rural Environm ental Protection 

Scheme. The tables also exclude measures which will be quantifiable when theii 

details are finalised -  for example, measures to be included in the forthcoming Energj 

Efficiency Action Plan and the rebalancing of VRT and m otor tax to favour low- 

emission vehicles.” *̂*

Although the Environm ental Protection Agency is responsible for the issuance 

transfer, acquisition, holding, retirement and cancellation o f Kyoto units, it is the 

National Treasury M anagem ent Agency that has been designated as the purchasing 

agent for Kyoto units under the Carbon Fund Act 2007. A Carbon Fund has beer 

established for this purpose. Funding o f the Carbon Fund is via the Central Fund.^^^

To conclude, apart from the m anagement o f carbon dioxide the actions of the twc 

documents coincide from an electricity perspective and this is the appropriate 

approach because as argued in this thesis, electricity generation and carbon dioxide 

emissions are interlinked. From a m anagement perspective two other agencies coulc 

have been chosen, such as the Com m ission for Energy Regulation or Sustainable 

Energy Ireland and it is therefore debatable if there should or could be a m erger o 

some agencies and regulators.

8. Conclusions on Electricity Liberalisation in the context of Carbon Dioxidi 

Emissions. Environmental Protection and Sustainable Development.

To conclude, electricity liberalisation, environm ental protection and sustainabh 

developm ent as dem onstrated by the analysis in this chapter are closely intertwinec 

because carbon dioxide em issions are a bi-product of electricity generation. Carboi 

dioxide em issions are also a cause of clim ate change according to the United Nations 

Emissions trading has complexities and uncertainties in the trading, allocation o 

units, measuring and m onitoring m ethodologies because provisions have not beei

Ibid Page 17.
Ibid Page 57.
This also applies to the Telecommunications Industry which has several agencies 

regulating different aspects of the same industry.
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defined or are defined differently in different instruments. The provisions in the 

instrum ents are not consistent from a European Union perspective and very 

generalised in the United Nations agreements leaving much scope for varying 

interpretations. This creates competitive distortions since the main basis for reducing 

em issions is market based. Alternative instruments could have been used to reduce 

em issions, but the priority seems to be the market and not the reduction in emissions. 

Em issions need to be taken into consideration in the electricity liberalisation process 

because they bring additional costs in many aspects including abatement, compliance 

and adm inistration costs. The objective of cheaper electricity will thus not be 

achieved in a liberalised electricity industry. Apart from the uncertainties in the 

liberalised electricity industry itself, there is a doubling o f uncertainties since market 

participants m ust also contend with the additional uncertainties from the em issions 

and environm ental legislation. It is thus debatable if investors will find it attractive to 

enter the market and costly and frustrating for those already in it. This raises the issue 

o f how to attract appropriate generation investment for a sustainable, liberalised 

electricity system.

The word “sustainable” implies looking at the longer-term rather than the short-term. 

Sustainable developm ent tends in the short-term to present additional costs in 

technical developm ent and innovation. Innovation and research when funded by the 

private sector, require a favourable regulatory environment. At this point in time, 

from  a legislative perspective m ore emphasis is being placed on the environm ental 

protection aspect in tackling climate change, through the reduction of carbon dioxide 

em issions, rather than focusing on sustainable development. The rate o f change is 

therefore slow; because em ission allowances to a perm itted m axim um  are free, and 

only excess emission have to be paid for. Old emission producing technology will 

therefore only be changed once it is more beneficial to do so rather than paying for 

additional em ission allowances. The scheme could be viewed as another form of 

additional taxation on industry, but the application of a tax would have been 

preferable. The parties benefiting m ost from the emission allowance scheme are likely 

to be those trading in allowances. In the short term, it is a step towards environm ental 

protection but does not progress the issue o f sustainable development.
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Chapter 6

The causes of such failings

Distortion of Competition and the Role of Energy Taxation and State

Aid in the Electricity Industry
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1. Introduction

“The Treaty State aid provisions are set forth in Articles 107-109 Treaty on the 

Functioning of the European Union (TFEU), corresponding to previous Articles 87-89 

EC Treaty. Article 107 provides the principal substantive rules, while Article 108 

prim arily deals with the procedural matters. Article 109 confers competence on the 

Council to adopt appropriate secondary legislation for the application of Articles 107 

and 108 TFEU. The general procedural principles established in Article 108 TFEU 

are supplem ented by Council Regulation (EC) No 659/1999” .’^' The European 

Com m ission makes decisions on State aid. “Decisions by the Com m ission on State
709Aid may ultimately be brought before the Court o f Justice” . However, it is “settled 

case law that the Com m ission enjoys a wide discretion when applying Article 107 (3) 

TFEU and that the Court o f Justice is restricted to identifying potential m anifest errors 

or instances of misuse o f powers in the Com m ission’s assessm ent” .™ Accordingly, 

“the evaluation under Article 107 TFEU falls into two parts. First it is necessary to 

detennine whether a given m easure constitutes State aid within the meaning of Article 

107 (1). If is does, the question arises whether the aid nevertheless shall be compatible 

or may be considered to be compatible with the internal market in accordance with 

Article 107 (2) or 107 (3), respectively, of which the latter discretionary alternative is 

by far the most relevant in practice. It is o f paramount importance to distinguish 

between the assessment of whether a m easure constitutes State Aid under Article 107 

(1) TFEU and, if it does, the assessment of whether it is nevertheless possible to 

declare the aid com patible with the internal m arket under Article 107 (3) TFEU ” .̂ '̂̂  

Added to this discretion of the Treaty Articles, are Com m ission guidelines to promote 

certain policy objectives, and specific exemptions in Directives. It is therefore clear 

that this area is complex and perhaps unpredictable in its outcomes.

Henrik Bjornebye, Investing in EU Energy Security - Exploring the Regulatory Approach 
to Tomorrow’s Electricity Production, Page 343, published by Kluwer Law International 
2010. Council Regulation of 22 March 1999, laying down detailed rules for the Application 
of Article 93 of the EC Treaty Official Journal L83/1, 27.3.1999 with subsequent 
amendments. It is complemented by Commission Regulation No. 794/2004 of 21 April 2004 
Official Journal L I40/1, 30.4.2004 with subsequent amendments.

Ibid Page 344.
Ibid Page 345. See interalia, Case 739/79 Philip Morris Holland B.V. v. Commission, 

[1980] ECR 2671, para. 17.
Ibid Page 344.
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In the context o f public service obligations o f the liberalisation Directives and 

environm ental or sustainable investm ent in generator plants is most often discussed in 

the academic literature7^^ This chapter o f the thesis however, takes a different view 

and focuses on energy taxation as a form of state aid and thus the distortion of 

competition. I argue, it is not the market itself that determines investment in generator 

plant, it is in fact the provision o f state aid, in whatever form that determines 

investm ent decisions. Thus it is not the market but governm ent policy and assistance 

that determ ines if and what investm ent is to take place. Huge capital investments, 

despite the risk being relatively small, require sweeteners provided by governments, 

because of the lengthy period for a return on investment.

2. The relationship of Competition, State Aid and Energy Taxation in the 

Electricity industry.

The purpose o f competition law or competition control rules is generally to place 

com petitors on an equal footing as far as possible and to prevent the distortion of 

com petition by placing constraints on parties that are thought to be abusing their 

dom inant position in an industry for the greater welfare of society 1 contend, or as 

Sufrin and Jones argue “ensuring that firms (undertakings) operating in the free 

market economy do not restrict or distort competition in a way that prevents the 

market from functioning optim ally” . C l e a r l y ,  there is a contradiction in terms to 

some extent, because the free market has rules imposed upon it, the criteria of an 

optim ally function m arket are not clearly defined and indeed the greater welfare of
7Q7society depends upon the society of which one is a part. Each can be defined by 

short-term  narrow criteria or long-term  wide criteria. Part of levelling the competition 

playing field is State aid. “EU State aid control derives from the need to m aintain a 

level playing field for all undertakings active within the internal markets, regardless
7QO

of their country of establishm ent” . “M ore specifically, it is to prevent trade between 

M em ber States from being affected by benefits granted by the public authorities

Ibid Henrik Bj0mebye, see for instance chapters 24 to 28.
EU Competition Law. Text, Cases and Materials 4"' edition, Alison Jones and Brenda 

Suffrin, Page 1. Oxford University Press 2011.
See for instance decision Verenigin voor Energien Milieu en Water, Amsterdam Power 

Exchange Spotmarket BV, Eneco NV v. Directeur van de Dienst uitvoering en toezicht 
energie. Case C-17/03 of 7 June 2005 discussed in detail on page 444 et seq. of this thesis.

Op. cit. Henrik Bj0rnebye Page 344.
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which, in various forms, distort or threaten to distort competition by favouring certain 

undertakings or the production of certain goods”

This chapter explores the issue of placing competitors on an equal footing, when they 

are not equal, and whether or not they should be equalised through the payments of 

State Aid and tax benefits. Specifically it question if  private companies should be 

subsidised, through aid and favourable tax treatment, when the subsidy is to the 

benefit of the company, and whether any tangible benefits accrue to society from this 

i.e. taxpayers and consum ers who pay for this assistance. W ithout doubt, State aid is 

o f benefit to society when it is paid to state-owned companies, because the 

governm ent receives a dividend from these companies and can thus reduce the tax 

burden on taxpayers or use the dividend for other social purposes. EU State aid law 

specifically prohibits this.*®'* Thus on the one hand there are com petition rules 

constraining dom inant undertakings, so that they do not take over the market and 

become the sole supplier and therefore prevent them from abusing their position. On 

the other hand there are State aid and tax benefit rules that benefit certain companies, 

which the governm ent of the day might find desirable for certain policy objectives, 

but for which there is unlikely to be a direct tangible benefit to the governm ent in the 

form of money, since it is not a shareholder, or to society as a whole since it is also 

not a shareholder.

The benefit o f having a num ber o f competitors control each other is to the benefit of 

society in preventing abuse o f a dominant position, but subsidies and tax benefits can 

cancel out the com petitive benefits to society, because additional costs paid by 

taxpayers and consumers benefit only the shareholders. For instance, the tax benefits 

and subsidies to wind farm generators have not benefited taxpayers or consumers in 

terms of lower priced electricity M oreover, there is also a risk that private companies 

can collude in price fixing etc, that is more difficult to control by governm ent and thus 

competition can also have profound negative outcomes. Although there is an 

argument for assisting start-up companies, these tax benefits and subsidies should not

Ibid. Henrik Bj0rnebye Page 344. citing Case 173/73 Italy v. Commission [1974] ECR 
709, para 13.

See for instance Case C-280/00 Altmark [2003] ECR 1-7747 which sets out the principle 
European conditions concerning State aid.
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be paid to large profitable companies, that might not be dom inant in the country 

where the aid and benefit is paid, but that might be dom inant in another M em ber 

State. Furthermore, because the main state m onopoly com petitor is constrained by 

com petition rules, and constrained by the state aid and tax benefits it does not receive, 

is the desire by governm ent to equalise competitors by providing other companies 

with state aid and tax benefits in fact distorting the real picture of com petition, 

because this aid and benefit is not certain to be taken into account in applying the 

standard com petition rules, since it m ight be assumed that the rules in relation to aid 

and tax benefits are already being applied appropriately. Hence only a partial picture 

of com petition level and distortion could emerge. These are some of the issues that 

could arise on a national level.

On a com petitive international or inter-M em ber State level, an additional distortion of 

com petition can arise, if M em ber States do not apply these aid and tax benefits in the 

same m anner as the com peting neighbouring M em ber State. The European 

Com m ission has recognised these potentially distorting com petitive issues and hence 

it has developed rules in relation to State aid and taxation. However, I argue although 

the rules m ight at least partially address these distorting measures, it is difficult to see 

how the consum er benefits in the charging o f additional taxes.

A further issue in the context of state aid and taxation incentives or benefits is that 

theoretically in a com petitive market, the market decides what investments in 

generator infrastructure are the most efficient. However, I contend, when state aid and 

taxation incentives are offered by governm ents to potential market participants, it is in 

fact, governm ent policy that decides which investm ents take place, and these actions 

by governm ent elim inate m ost if  not all of the competitive efficiency gains that 

com petition is, according to market economic theory, alleged to bring.

This chapter examines some of the possible anti-com petitive effects and discrepancies 

relating to energy taxation and state aid and its relationship with competition in the 

internal market in electricity. Specifically Council D irective 2003/96/EC on 

restructuring the Com m unity fram ework for the taxation o f energy products and
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801electricity and the reasons why it is o f importance are discussed. The European 

Union Directorate General Taxation, is responsible for its developm ent and 

im plem entation, not Directorate General Tren, which carries responsibility for the 

internal market in electricity and thus its appropriateness to the electricity industry is 

analysed. W ho is im posing the measure, in the context o f European Directorates is 

im portant, because as dem onstrated in the environm ental chapter o f this thesis, these 

policies of general application, do not apply appropriately to the electricity industry. It 

seems therefore that energy taxation is purely a taxation measure, rather than an 

electricity market measure. Potentially differing applications o f energy taxation to 

different energy industries have potentially different effects on each energy industry 

and thus also have the potential to distort competition between different energy 

industries. Coal, biofuels and peat are different energy industries compared to the 

electricity industry. Coal, biofuels, gas and peat are generally associated with heat 

energy, electricity is not prim arily used to generate heat by consumers, but for 

lighting and electrical product usage purposes. As discussed below, one o f the reasons 

given for the taxation o f all energy products is to remove com petitive distortions in 

energy products by taxing all p r o d u c t s . I  argue, this is not credible when their usage 

is different and not substitutable as in the case o f electricity.

The link between energy taxation and State aid is in fact, that they are two sides of the 

same coin, both confer an advantage, because exemptions or reductions given in the 

taxation o f certain energy products could potentially be considered as the provision of 

State aid. State aid was granted to Ireland in relation to the peat electricity generation 

stations of Shannonbridge and Lanesborough in State Aid Decision No. 

N/6/A/2001/Ireland. M oreover, the Irish G overnm ent’s Alternative Energy 

Requirem ent (AER), which subsidises Renewable Energy, and the Public Service 

Obligation levy, applied to all consumers to compensate the Electricity Supply Board 

in relation to the purchase o f Renewable Energy, have previously been exam ined in 

the environm ent chapter of the thesis. Thus State Aid pervades many aspects of the 

electricity liberalisation process.

Directive 2003/96/EC on restructuring the Community framework for the taxation of  
energy products and electricity Published in the Official Journal L 283, 31/10/2003 P.0051 -  
0070.

Specifically it is supposed to deepen the internal market.
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State aid is now exam ined in the context o f the Energy Taxation Directive. 

Specifically, it examines the Com m ission Staff W orking Paper “Presentation o f the 

New Com m unity System for the Taxation o f Energy Products” , Directive 2003/96/EC 

on the taxation o f energy products, and Com m ission Staff W orking Paper on State 

A id aspects on the proposal for a Council D irective on taxation.

3. Why and how is energy taxed?

I contend, energy is sufficiently if not overtaxed, because customs duties, value added 

tax, carbon dioxide taxes and in the case o f electricity, the public service obligations 

levy, are already being paid by consumers. The levying o f a further energy tax has the 

potential to increase further com petitive distortions rather than resolve them, because 

much depends on how each M em ber State will apply the tax. In addition, for 

com panies it is an additional bureaucratic obligation, when possibly the same levels 

of revenue could be collected by, for instance, increasing the Value Added Tax rate 

by a couple of percent. Increased efficiency or rather increased non-consum ption, 

because in effect, that is what increased household efficiency means, will not be 

achieved by placing a new name on a tax, but by increasing the percentage of tax
803paid. The name does not make it more palatable or justifiable. Furthermore, when 

taxes are placed in different categories, despite the fact that the tax is on the same 

product or item, there could be a greater risk of higher cumulative percentage 

increases in governm ent financial budgets, because it m ight be a single percent on one 

category of taxes and another two percent on another category of taxes, whereas a 

three percent percentage increase is less likely to be accepted by the electorate on a 

single tax. Thus there are a num ber of general reasons why energy should not be 

levied with a further tax.

The European Com m ission has taken a different view, and in its introduction to the 

Com m ission Staff W orking Paper entitled “Presentation o f the New Com m unity 

System for the Taxation o f Energy products” explains that the Com m unity system for

Although according to the Carlow People of 27* September 2011, a new device called a 
voltage optimiser “that sits beside the fuse board using intelligent technology to optimise 
voltage by taking out the wasted voltage that electrical equipment can use can save at least 10 
percent on energy costs”.
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taxing energy products has, since 1992, been based on the levying of excise duties on 

m ineral oils.*°"  ̂ It provides six reasons why energy should be taxed (or further taxed 

as I argue)

1. Deepening the internal market;

2. Perm itting the introduction by M ember States of policies tailored to national 

requirements;

3. Protecting the environment;

4. Paving the way for a sustainable transport policy;

5. Guaranteeing the continued competitiveness of the European economy;

6. Enabling the restructuring of national tax systems in a direction more 

favourable to employment.

Since the Energy Tax Directive is complex and because it is incom prehensible I 

contend why a further tax should be placed on energy, each o f these objectives or 

reasons for the introduction o f the tax is examined briefly in further detail below.

1. Deepening the internal market by taxation

The Com m ission argues that the scope of the Com m unity system for taxing mineral 

oils m ust be extended to all energy products, because the differences in taxation 

levels*®^ of M em ber States give rise to some problems regarding the proper 

functioning o f the internal market. The problem s identified in the W orking Paper 

include, for example, preventing M em ber States from increasing or introducing a tax 

on a product other than mineral oils, if this product is not taxed or is taxed at a lower

Perhaps this is so from a European Community perspective, however, this does not prevent 
national governments from levying their own national taxes. Mineral Oil excise duties are 
controlled under Council Directive 92/81/EEC of 19* October 1992 on the harmonisation of 
structures of excise duties on mineral oils O.J. 316 of 31.10.1992 Pages 12-15 and the 
approximation of the rates of excise duties on mineral oils is controlled under Council 
Directive 92/82/EEC on the approximation of the rates of excise duties on mineral oils of 19”' 
October 1992. OfficialJournal 316 of 31.10.1992, Pages 19-20.

Commission Staff Working Paper “Presentation of the New Community System for the 
Taxation of Energy Products SEC (97) 1026/1 23.05.1997

According to the working paper some Member States tax or plan to tax some or all 
products other than mineral oils, whilst others continue to exempt them.
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rate in a neighbouring country, for fear o f causing a relocation of activities and 

consum ption or of handicapping domestic energy-consum ing industries.*'*^ I argue, 

fear of re-location o f activities does not legally prevent any M em ber State from 

levying a tax if it wishes. Thus, this reason is not sufficiently credible, because other 

means can be used to com pensate industry and reduce fear o f relocation. M oreover, in 

the context of Directive 2003/96/EC, I argue, it is not clear what internal market the 

Com m ission is referring to, because some of the products taxable under the Directive 

are not intended to be energy products but are prim arily used for other purposes. I 

contend a further energy tax contributes to the deepening o f distortion of competition 

in the Internal M arket, partly because o f the issue o f identifying which products 

should be taxed and which products are exem pted or levied at a reduced rate. For 

instance, Article 2 (1) of Directive 2003/96/EC*°* sets out the taxable energy 

products (in combined nom enclature codes (CN) relating to custom  tariff number) to 

include coal, coke, peat, lignite, bitum en, hydrocarbons, methanol, lubricating 

preparations containing petroleum , anti-knock preparations, anti-corrosion 

preparations, mixed akylbenzenes and binders.**'*  ̂ Therefore, the range o f taxable 

energy products is wider than the commonly used household (or industrial) energy 

products, because anti-corrosion and anti-knock preparations, binders etc, are not 

intended for use, or used or offered for sale as either energy products or heating fuels 

or m otor fuels under their usual use and are also not a substitute for electricity. It is 

therefore difficult to com prehend how all these products can distort the internal 

market in electricity.

“In addition, any other hydrocarbon, except for peat,*''* intended for use, offered for

sale or used for heating purposes shall be taxed at the rate o f the equivalent energy 
811product” . The emphasis therefore appears to be a hydrocarbon base, and so it is not 

only heating and m otor fuels that are taxable. Since all hydrocarbons are to be taxed

Ibid SEC (97)1026/1, 23.05.1997, Page 4.
“ 'Op cit Directive 2003/96/EC.

Article 10 specifically refers to the level of taxation applicable to electricity, which has its 
own minimum level set out in a table to the Directive and is discussed in detail below.

The newly built peat generation stations of Shannonbridge and Lanesborough were granted 
State Aid by the European Commission on the grounds of using indigenous fuel supplies and 
security of supply. State Aid N° N/6/A/2001 Ireland, C (2001) 3265 fin Public Service 
Obligations imposed on Electricity Supply Board with respect to the generation of electricity 
out of peat.

Article 2 (3) Directive 2003/96/EC
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despite the fact that they are not energy products, I contend the claim  by the 

Com m ission that the non-taxation of all energy products has a distorting effect on the 

internal m arket in energy or for that m atter any internal market is not credible because 

they are not com peting products. The definition o f dual use o f an energy product in 

Article 2 (4) (b) does not resolve this issue because it is wide and does not appear 

very precise, thus leaving room  for conflicting interpretations i.e. “An energy product 

has a dual use when it is used both as heating fuel and for purposes other than as 

m otor fuel and heating fuel” . Peat, used in the generation of electricity is not taxable 

(but can be used as a heating fuel), however, under CN Code 2704 coke and sem i

coke o f lignite or o f peat are included under Article 2 (1). Thus the taxation of 

products falling under the Directive hinges on parUy the chemical com position o f the 

product as well as the purpose for which it is (intended) to be used. The exem ption on 

peat certainly counters the Com m ission’s arguments in respect o f heating fuels, 

distortion o f the internal market in energy and improvement to environm ental 

protection in the form of carbon dioxide emissions. Furthermore, Article 2 (3) 

provides that “when intended for use, offered for sale or used as a m otor fuel or 

heating fuel, energy products other than those for which a level of taxation is 

specified in this Directive shall be taxed according to use, at the rate for the equivalent 

heating fuel or m otor oil” . In sum, unless a specific rate is set out in the Directive, the 

national heating or m otor fuel /  oil rate is applicable. However, if the product is not an 

energy product, but for example an anti-corrosion product, then it can still be taxed if 

it has a hydrocarbon content and therefore the Directive encompasses products other 

than energy products.

Above the m inim um  levels o f taxation. M ember States have the option of determ ining 

the applicable tax level and therefore M em ber States as argued above would still have 

fears of re-Iocation of activities if they opt for a high tax level. To compound these 

distorting effects on competition, the Directive also provides numerous exem ptions / 

refunds which are at the discretion of the M em ber State. For instance, the 

Com m ission permits M em ber States to apply tax reductions on the consum ption of 

energy products used for heating purposes or for the purposes o f Article 8 (2) (b) and
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(c)*'^ and on electricity in accordance with Article 17 (1). Article 17 (1) (a) perm its 

tax reductions on the consumption of energy products/electricity, if the entity is an 

energy intensive business. In fact, under Article 17 (2) a level o f taxation at zero level 

is possible for energy intensive businesses or a reduction o f 50% of the m inim um
813levels is possible when used by business entities that are not energy mtensive. 

Furtherm ore, Article 17 (1) (b) and 17 (4) permit tax reductions on the consum ption 

o f energy products where agreements are concluded with undertakings as far as they 

lead to the achievem ent o f environm ental protection objectives or to im provem ents in 

energy efficiency. Thus energy intensive businesses pay zero and others m ight have a 

fifty percent reduction leaving the consum er to pay the full tax. Indeed, Article 26 (2) 

recognises that “measures such as tax exemptions, tax reductions, tax differentiation 

and tax refunds within the meaning o f this Directive might constitute State aid and 

m ust be notified to the Com m ission pursuant to Article 88 (3) o f the Treaty” . Thus 

since state aid has a distorting effect on competition and tax exemptions or reductions 

can constitute state aid, tax exem ptions or reductions also distort competition. It is 

therefore difficult to accept the Com m ission’s argument that the taxation o f all energy 

products is necessary to prevent distortions of competition in the internal market, 

when it is specifically m aking provisions for distortions o f competition with the 

exem ptions and reductions in the Directive.

W ith respect to electricity, Article 10 specifically refers to the level of taxation 

applicable to electricity, which has its own minimum level set out in a table to the 

Directive. The Directive applies to electricity falling within CN code 2716 defined as 

electrical energy and energy products.*’"* The treatment of electricity is explained in 

the C om m ission’s Proposal for a Council Directive “Restructuring the Com m unity
815Fram ework for the Taxation o f Energy Products” . The Com m ission explains that 

there are two possible ways of bringing electricity within the scope of the taxation 

arrangem ents:- by taxing the fuels used in the production o f electricity (input tax) or

Directive 2003/96, Article 8 (2) (b) and (c) respectively refer to motor fuel used for 
stationary motors or plant and machinery used in construction, civil engineering and public 
works.

Directive 2003/96, Article 17 (3).
<http://www.carinskatarifa.com/english/tarifa/tarifa.asp> This is a database that sets out 

the meaning of CN Codes.
Proposal for a Council Directive, Restructuring the Community Framework for the 

Taxation of Energy Products, COM (97) 30 final, Brussels 12.03.1997, Page 5.
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by taxing the electricity itself (output tax). The Com m ission proposed harm onisation 

on the basis o f output taxation for the following reasons:-

•  It is the only m ethod by which the general indirect taxation principle of 

applying tax in the country of consumption can be uniformly achieved;

•  Electricity can be traded with and between countries w ithout having been 

taxed thus avoiding double taxation in the country of consumption;

• M em ber States can differentiate between electricity used by final consumers 

and industry and thus apply differential taxes;

•  It is the only means by which the tax burden on energy intensive industry can 

be reduced.

On the other hand, according to the Com m ission output taxation does not allow 

M em ber States to directly differentiate tax levels in line with the environm ental 

quality o f the fuel used. To overcome this, the Com m ission proposed to allow 

M em ber States to add an additional (non-harmonised) input tax in the case o f non- 

environm entally desirable fuels and to refund to electricity producers who use 

environm entally preferable fuels, the tax paid by the final consumer. In fact, provision 

was made for this in the Directive because total or partial exemptions or reductions in 

the level o f taxation are applicable to pilot projects for the technological developm ent 

o f more environm entally friendly products or in relation to fuels from  renewable 

resources according to Article 15 (1) (a) of the Directive. Specific form s of

generating electricity may also benefit from the exem ptions/reductions under Article 

15 (1) (b). For instance, solar, wind, wave, tidal, geothermal, hydroelectric, biomass, 

methane, fuel cells and combined heat and power generation. In fact. M em ber States 

may, under Article 15 (2), refund to the producer o f electricity produced in 

accordance with Article 15 (1) (b) some or all o f the amount of tax paid by the 

consumer, thus providing State aid to these companies. Renewable generation thus 

has a double benefit of receiving State aid under the Energy Tax Directive and not 

paying carbon dioxide em issions under the Emissions Trading Directive previously 

discussed in the environm ental chapter of the thesis. It is therefore not surprising that 

wind generators are being constructed all over the island o f Ireland. Add to this the 

price paid for electricity generated by wind generators under the A lternative Energy

399



Requirements scheme, subsidised by the public service obligations levy paid by 

consum.ers, and investors in wind farms are placed in a win, win, win position, leaving 

little interest to invest in any other form of electricity generation.

A further com petitive distortion in electricity taxation and uncertainty with respect to 

new market participants can exist, if  electricity is exported through interconnectors, 

from one M em ber State because in accordance with Article 14 (1) o f Directive 

2003/96/EC “M em ber States shall exem pt from taxation under conditions which they 

shall lay down for the purpose of ensuring the correct and straightforward application 

of such exem ption and o f preventing any evasion, avoidance or abuse energy products 

and electricity used to produce electricity and electricity used to m aintain the ability 

to produce electricity. However, M em ber States may, for reasons of environmental 

policy, subject these products to taxation without having to respect the minimum  

levels of taxation laid down in this Directive. In such case, the taxation o f these 

products shall not be taken into account for the purpose o f satisfying the minimum  

level of taxation on electricity laid down in Article 10” . Hence, the primary fuels 

used to produce electricity can be exem pted and can confer a significant advantage on 

any electricity generator where the M ember State opts not to tax these energy 

products.

Different electricity generators are however treated differently according to who the 

generator supplies. In accordance with Article 21 (3) “the consumption o f energy 

products in an establishm ent producing energy products shall not be considered as a 

chargeable event giving rise to taxation. This is because in order to produce electricity 

a generator plant m ust itself use a certain amount of electricity to do so, and this 

(imported) electricity is exempted. But according to Article 21 (5) an entity 

producing electricity for its own use is regarded as a distributor. In this case, 

“electricity... shall be subject to taxation and shall become chargeable at the time of 

supply by the distributor or re-distributor. W here the delivery to consum ption takes 

place in a M em ber State where the distributor or re-distributor is not established, the 

tax of the M em ber States of delivery shall be chargeable to a com pany that has to 

registered in the M em ber State o f delivery” . Thus it seems an autoproducer who 

supplies not only its own premises, but others, is subject to the tax.

400



In sum, far from deepening the internal m arket be it in energy or electricity, the 

Directive implem ents uncertainty and increased costs depending on the product, the 

use, the party etc. Energy intensive businesses are further discussed in subsection 5, 

competitiveness o f the European economy.

2. Perm itting the introduction by M em ber States of policies tailored to national 

requirements

The Com m ission’s point here is, that although the excise duty Directives lay down 

m inim um  rates of excise duty for mineral oils used as a m otor or heating fuel, the 

overall level of taxation applying to a type o f mineral oil and serving as a benchmark 

or checking com pliance with Com m unity minimum  rates may in fact be made up of 

several different taxes. These may be, for example, excise duties, calculated by 

applying a certain rate to a given quantity o f product, carbon dioxide, and/or energy 

taxes calculated on the basis of a product’s environm ental or energy characteristics, or 

taxes on other emissions.*'^ The main purpose of energy taxation in all M em ber States 

according to the Com m ission is to raise revenue. It may also be used as an 

environm ental policy instrument when the rates are calculated according to 

environm ental criteria. Referring to Directive 92/81/EEC, the Com m ission points out 

that the present Com m unity system is not sufficiently flexible to cope with this 

diversity.

In sum, the proliferation of national taxes, particularly on products not covered by the 

Directives on excise duties and m ovem ent of products subject to excise duties 

accordingly constitutes a threat to the proper functioning of the internal market. The 

Com m ission is therefore convinced by the establishm ent o f a Com m unity framework 

for the taxation of energy products, which is sufficiently flexible to permit the 

introduction of policies tailored to national situations in the fields of the environment,
817energy transport or taxation.

SEC (97)1026/1, 23.05.1997, Page 5. 
*'’lbid SEC (97)1026/1, 23.05.1997, Page 7.
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The ‘Com m ission thus makes several argum ents, but they are not properly coherent. It 

refers to the endeavour to raise revenue,*'^protection of the environm ent, distortion of 

the internal market and flexibility at national level. These are all very different 

reasons and are not substantiated with convincing evidence. W ith respect to 

flexibility, the Com m ission only provides a single exam ple where Sweden had 

introduced a tax on fuel used for dom estic air navigation, but was obliged to repeal 

the national provisions concerning tax from 1 January 1997 on the ground that it was 

inconsistent with Article 8(1 )(b) o f Directive 82/81/EEC, which prohibits M em ber 

States from taxing fuel used for air navigation, including dom estic routes. But on the 

other hand, the Com m ission also provides examples whereby the M em ber States do 

appear to have sufficient flexibility. In the case of Belgium, which since 1993, has 

imposed an energy tax that is separate from excise duties and is charged on products 

subject to excise duties and on products not subject to excise duties such as electricity 

and natural gas. The Com m ission’s argum ent that an energy tax would permit 

M em ber States to introduce policies tailored to national requirem ents is therefore not, 

fully proven or convincing. It is therefore more likely I argue, that the Com m ission 

means that there should be flexibility w ithin a given set o f rules i.e. within the 

Directive. There is also a contradiction in the Com m ission’s argum ent when if  refers 

to the possibility o f M em ber States “being able to pursue policies tailored to national
819requirem ents” , because setting a m inim um  Com m unity level o f energy tax appears 

to be pursuing Com m unity policy rather than national policy.

Furthermore, M ember States have differing policies in relation to, for example, the 

environment. Some already have high levels o f tax on an energy source, which may 

be partially justified on the grounds o f protecting the environm ent, or by encouraging 

alternative fuel sources or through a policy of reducing consum ption of certain fuel 

sources. If a M em ber S tates’ high level of tax is then reduced to the m inimum  level 

set out in the Directive, it seems the D irective is then intervening in their taxation 

policy, but also in other policies.

In 1997 a community system of taxation only applied to mineral oils and the excise duties 
charges on them. Other energy products and taxes other than excise duties fell within the 
discretion of each Member State. This was the common basis of taxation. Proposal for a 
Council Directive, Restructuring the Community Framework for the Taxation of Energy 
Products, COM (97) 30 final, Brussels 12/03.1997, Page 2.

SEC (97) 1026/1, 23.05.1997, Page 8.
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3. Protecting the Environm ent

Clearly consum ers do not have a choice in how producers produce their electricity. 

However, the Com m ission states that in the field of the environm ent, the taxation of 

energy has an im portant role to play on account o f its influence on the absolute price 

and relative prices of different products. In the long term, it makes it possible to gear 

production and consum er choices towards sustainable development. In the shorter 

term, with the support o f other, more specifically targeted measures, taxation presents 

considerable advantages as an instrument to com plem ent policies aimed at reducing 

polluting em issions and as a means of neutralising the extra costs due to cleaner 

products being brought on the market. This view, I contend substantiates the 

argument that the Com m ission has not taken account o f the lack o f choice in respect 

o f electricity and has sim ply lumped all products in together. Higher prices mean less 

consumption, not different consumption in the context of electricity specifically, but 

also with other energy products. I argue this is not sustainable development, but less 

development. Governm ent leads producers by the policies it adopts and consumers 

simply purchase the product if they need it or can afford it. The lead must therefore 

come from Government, but being led to less or no consumption with higher taxes is 

not going to benefit the economy because producers will produce less due to lack of 

consumers and less employees will be required to produce the goods.

However, the Com m ission then states, that the taxation of energy products for 

environm ental purposes m ust be rejected for two reasons. Firstly, the taxation system 

m ust make a specific contribution to achieving the environm ental policy objectives 

pursued at Com m unity level. This is particularly the case for cross-border emissions 

directly or indirectly connected with energy, such as emissions of greenhouse gases or 

o f acidifying gases or precursors of ozone formation. Secondly, the system must 

encourage the im plem entation o f national or local policies where Com m unity action 

is less effective than more specifically targeted approaches.

At Com m unity level, the Com m ission states, the Com m unity system m ust be able to 

underpin Com m unity-wide emission reductions, provide machinery enabling the

SEC (97) 1026/1,23.05.1997, Page 7.
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greater use of heating and m otor fuels from renewable sources, coupled if necessary 

with non-tax measures relating to competition, and build into the minimum  rates

differentials which encourage the use o f fuels that are less harmful to the
821environm ent. This is because the setting of objectives at Com m unity level m ust be 

accom panied, as a quid pro quo, by the definition of measures for achieving them in a 

cost-effective manner. The Com m unity System can make a specific contribution by 

m aking the option available to M em ber States of differentiating their taxation to a 

greater extent by partly rem oving the constraint of the policies pursued in other 

M em ber States. I contend that these arguments m ust be rejected because the 

Com m ission has not provided specific evidence that M em ber States are constrained 

by the taxation policies of other M em ber States and in fact M em ber States differ 

considerably in their taxation policies. Furthermore, although the energy tax is not 

term ed an environm ental tax, in fact the production of energy is the main cause of 

damage to the environment. Since there is already an environm ental carbon dioxide 

em issions tax in place, arguments in relation to the environm ent are not credible 

unless the tax is in fact is put towards the protection and restoration o f the natural 

environm ent.

At a national level the objective is to allow national policies tailored to the 

environm ental problem s of each M em ber State to be pursued by introducing a degree 

o f flexibility into the Com m unity fram ework for the taxation of energy products. For 

example, the Directive would offer M em ber States the possibility of differentiating 

rates o f taxation on the basis of environm ental quality o f products without 

authorisation. In sum, the Com m ission states that the contribution of the Directive to 

environm ental protection, rests more on the principle of extending taxation to all 

energy products and on the flexibility and sim plification o f certain procedures, rather 

than on the level of Com m unity m inimum  rates of taxation proposed. This is because 

national rates are, in a majority of M em ber States, already higher than these m inimum
823rates. Despite the Com m ission’s arguments above in relation to the environment,

SEC (97) 1026/1, 23.05.1997, Page 8.
Ibid SEC (97) 1026 /I, 23.05.1997, Page 8. 
Ibid SEC (97) 1026/1, 23.05.1997, Page 9.
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the Directive includes the taxation of Biofuels “ that come within CN Codes 1507 to 

1518 because they are energy products when intended for use as heating fuel or m otor
825fuel. Biofuels one might have thought should not be taxed at all, simply because 

they could be regarded as renewable sources o f energy or fuel.^^^ Thus from an 

environm ental perspective it is questionable why biofuels are in fact included, since 

they have generally been prom oted as an environm entally desirable fuel. Indeed it it 

difficult to see how this Directive could lead to sim plification of procedures 

considering the complexity of the Directive and increasing flexibility for M em ber 

States is also highly disputable.

Thus it seems that what the Com m ission appears to be saying is that, because the 

obligations of protecting the environm ent are so significant, the indirect contribution 

o f energy tax for environm ental purposes is insufficient and m ust be addressed 

directly through Com m unity and national measures. The environm ent is, therefore, to 

be a part of the general taxation system rather than relying on the energy tax alone. 

However, under the Directive environm entally friendly products such as renewable 

energy sources are in fact subject to the tax and this confuses the argument above.

4. Paving the wav for a sustainable transport policv

For completeness, it is appropriate to m ention here, that the C om m ission’s view is 

that transport prices m ust reflect more closely the real costs involved i.e. costs relating 

to pollution, infrastructure etc. In other words the external costs of transport m ust be 

internalised. The Com m ission agrees to the introduction o f new road pricing 

instruments (for example, electronic tolls/road pricing) under specific conditions. It is 

also agreeable to reducing the level of taxation that M em ber States apply to m otor

1507 -  soya bean oil, 1508- ground nut oil, 1509 -  olive oil, 1510 -  other oils solely 
obtained from olives, 1511 -  palm oil, 1512 -  sunflower seed, safflower or cotton seed, 1513 
- coconut, palm kernel, 1514 - rape, mustard oil, 1515 -  other fixed vegetable fats and oils, 
1516 -  animal and vegetable fats, 1517 - margarine, 1518 - animal vegetable fats, are all 
possible biofuels.

Ibid Article 2 (4) (b) Directive 2003/96/EC.
Recital 26 of Directive 2003/96/EC provides that it is desirable to establish a Community 

framework to allow Member States to exempt or reduce excise duties so as to promote 
biofuels, thereby contributing to the better functioning of the internal market and affording 
Member States and economic operators a sufficient degree of legal certainty. Noteworthy is 
the reference to excise duties and not taxation.
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fuels, even if this leads to levels of taxation that are lower than those contained in the 

D i r e c t i v e . O n c e  again these arguments are not fully comprehensible both from an 

environm ental and taxation perspective. Surprisingly, these issues are not discussed in 

detail in the paper, more so because the taxation o f energy hinges on being used as a 

m otor or heating fuel.

5. Guaranteeing the continued competitiveness of the European economy

Although under this heading, the Com m ission introduces its argument by affirm ing 

that the im portance o f energy prices in the European economies cannot be ignored, 

since any change may affect the economy as whole (growth, balance of payments, 

exports, etc.) or certain sectors or companies (change in competitive positions) it still 

takes the view that an energy tax is d e s i r a b l e . A d d i n g  to this that since the Directive 

includes the taxation o f products not previously subject to tax, in addition to raising 

Com m unity minimum  levels, it will not be neutral in its effects. Thus there are two 

very strong arguments for not introducing a further tax on energy. However, 

according to the Com m ission several factors moderate these effects. These factors are 

firstly, that the vast m ajority of M em ber States tax mineral oils at rates well above the 

1992 levels and secondly, that some M em ber States already apply national taxes to 

energy products other than mineral oils. Clearly I argue, this contradicts the 

Com m ission’s previous arguments of taxation constraints on M em ber States due to 

the taxation policies of other M em ber States and the lack of flexibility in the taxation 

policies o f the M em ber States. The Com m ission also contends that regarding in 

particular those sectors or companies that are most sensitive to energy prices, 

adjustment costs may be m inimised by a policy of increases planned over a num ber of 

years, and announced in advance. The way in which M ember States choose to use tax
O 'JQ

revenue (notably by reducing the cost of labour) may also play a decisive role. “ I

SEC (97) 1026/1 23.05.1997, Page 9
Noteworthy is that the Commission’s Working Paper was presented in 1997 when oil 

prices were much lower than they have been in the recent past. Electricity prices were also 
much lower in Ireland for domestic consumers. It is difficult to see now how the price of oil 
could come down long-term unless some other competing product enters the global economy 
or there is a large new find of oil or control of an existing large find changes hands permitting 
more favourable trading terms to industrial nations and forcing other oil producing nations to 
lower their prices, or there is reduced consumption due to recession in the economy.

Ibid SEC (97) 1026/1, 23.05.1997, Page 10.
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argue, instead o f substantiating reasons why an energy tax should be introduced, the 

C om m ission’s arguments substantiate why an energy tax should not be introduced. 

W hilst recognising the risk to European economies and industries, gradually 

introducing higher levels of a new tax and disregarding the particular concerns of 

sectors of industry do not reduce the risks. Any additional costs reduce 

com petitiveness in the global context in which Europe is now operating.

The competitiveness o f the European economies compared with those of third 

countries, is to be m aintained by laying down specific safeguard provisions especially
o - j n

for energy intensive industries according to the Com m ission. Thus Article 2 (4) sets 

out the products and uses to which Directive 2003/96/EC does not apply. Under 

subsection (b) energy products used for purposes other than as m otor fuels or a 

heating fuels and dual use of energy products are exempt. O f particular interest is 

electricity, since it is exem pted when “it accounts for more than 50% of the cost o f a 

product” . To clarify, “Cost of a product” is defined as the addition of total purchases 

of goods and services, plus personnel costs, plus the consum ption of fixed capital, at 

the level of the business, according to Article 11. This cost is calculated per unit on 

average. “Cost of electricity” is defined as the actual purchase value o f electricity or
O '!  1

the cost of production o f electricity if it is generated in the business” . Article 11(1)  

defines “business use” to mean “the use by a business entity, identified in accordance 

with paragraph 2 which independently carries out, in any place, the supply of goods 

and services whatever the purpose or results of such economic activities” . Article 

11 (2) provides that “the business entity cannot be considered as smaller than a part of 

an enterprise or a legal body that from an organisational point o f view constitutes an 

independent business, that is to say an entity capable of functioning by its own 

m eans” . Econom ic activities comprise all activities of producers, traders and persons 

supplying services including mining and agricultural activities and activities of the 

professions.

Thus what can be gathered from the above provisions is that virtually any type of 

business activity is covered by the exemption, provided that it meets specific

“ °SEC (97) 1026/1 23.05.1997, Page 10.
Article 2 (4) (b) Directive 2003/96/EC 
Article 11 (1) Directive 2003/96/EC
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organisational requirem ents i.e. it is registered as a business and is energy intensive. 

This gives the application o f the exem ption a wide interpretation. However, use o f the 

accounting principles whilst not appearing unfair, would, in practice, seem to lim it the 

exemption to m anufacturing or production type businesses. Although as previously 

argued energy has sufficient taxes levied on it, from an environmental perspective and 

an electricity demand m anagement perspective, the question arises whether any type 

o f business that consumes a large am ount of electricity be granted an exemption. 

However, consideration m ust also be given to the cost of goods to the consum er 

increasing, because it is unlikely that businesses would be prepared to reduce their 

profits by absorbing the cost of taxation. But, exemptions do not encourage 

businesses to change their methods o f production in order to reduce environm ental 

damage and depletion o f natural resources. Thus I argue in order to avoid 

overburdening the consum er and taxpayer inefficient production standards m ust be 

phased out by the producer through a governmental policy of imposing efficient 

production standards gradually and reducing tax write offs early and too a smaller 

extent for inefficient equipment. From an electricity demand m anagem ent and 

security of future supply perspective the consequence is that there is no 

encouragement to business to consume less electricity, since they may be exempted. 

Thus there are more arguments against energy taxation and exemptions granted to 

energy intensive businesses than for an additional energy tax.

I argue it is difficult to see what exactly competitiveness of the European Econom y is, 

and it is doubtful if  there is a European Econom y comparable to for instance, the 

United States. Although M em ber State countries are part of a wider global economy, 

as evidenced m ost recently by the financial banking crisis, each economy is quite 

different to that of other M em ber States. For example, during the more or less ten year 

period that Ireland had or appeared to have an upsurge in economic activity, the 

largest M ember State economy Germany was on the verge of recession or at least 

very limited growth during this period. Even the banking crisis which is European and 

global in nature appears to have different reasons in each of the M ember States. Thus

Although the final consumer of a product should contribute to the environmental costs of a 
product, it does not seem equitable that a profit making business should bear little of the 
environmental costs from its profits. The method of production is solely within the powers of 
the business and not the consumer, hence there is no real incentive for business to innovate 
environmentally friendly forms of production.
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to speak of the existence of a European economy is an aspiration rather than a reality. 

Furthem iore, the competitiveness of each M ember State is best left to the M em ber 

State since there are many complex factors in each o f the economies o f the M em ber 

States that m ight not apply to a different M ember State.

It seems hat a very careful balancing act would need to come into play for a M em ber 

State not to becom e uncom petitive and/or for the energy tax not to affect other 

policies a M em ber State is pursuing and/or for the ordinary consum er not to be greatly
834overburdened. ‘ For M em ber States not imposing an energy tax on products other 

than excise duty on m otor and heating fuel, (unless it is intended that the overall 

taxation burden be raised), a reduction in the level of an already existing tax m ight be 

required, because if the overall tax burden is increased, a possible consequence is that 

the consum er will have less spending power (unless wage levels or personal 

borrowings are increased) leading eventually to a slowing down of economic activity.

6. Enabling the restructuring o f national tax svstems in a direction more 

favourable to employment.

Last but not least under enabling the restructuring o f national tax systems in a 

direction more favourable to employment, I contend based on the fact that no other 

credible and verifiable reasons were provided by the Com m ission, this is in fact the 

only real credible reason for the taxation of energy products and the only one that 

appears to have any logic. Furthermore, it is substantiated by studies that do not 

overwhelm ingly support the taxation o f energy products, hi accordance with this 

argum ent for energy taxation the Com m ission m aintains that in giving M em ber States 

flexibility in certain areas o f their tax policy, the Directive can enable them  to 

restructure their tax systems. It refers to the W hite Paper on growth, com petitiveness 

and employment, where one available means of boosting employment is to finance 

the reduction in the cost o f labour by increasing other indirect taxes (particularly 

environm ental taxes). The Com m ission recom mends that in cases where an increase

Exemptions or reductions do not apply to the ordinary household consumer, but do apply 
to many corporate bodies.

European Commission White Paper on Growth Competitiveness and Employment COM 
(93)700
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in revenue results from broadening the scope o f the taxation of energy products, this 

should as far as possible be allocated to reducing the costs of labour. This will, it 

suggests, in addition to the specific measures foreseen in the Directive in favour of 

industry, enable the possible negative effects o f im plem entation of this Directive on 

industry’s costs o f production, to be neutralised.

Thus I argue the Com m ission’s reasoning to subsidise the cost o f labour to employers 

appears to be the prim ary reason for the im plem entation of the Directive. M em ber 

States already have sufficient taxation flexibility in their national systems and thus the 

recurring argument of flexibility and enabling the scope o f taxation by the 

Com m ission is not credible. W hether or not it is appropriate to shift the costs of 

industry further on to consumers is debatable, because for instance in Ireland, low 

corporate taxation is already subsidised by the proportionately higher personal 

taxation o f the citizens. This strategy o f em ployment subsidisation and its effects on 

industry may be twofold I argue. Firstly, there are many exemptions, refunds and 

reductions in the Directive applicable to industry, hence the cost to industry, 

depending on the sector,**^^ will generally speaking probably not be that great. This 

may not be the case with dom estic consumers and non-manufacturing/non-production 

industry though, because refunds and reductions are not be passed on in the price to 

the consum er by the sector o f industry receiving the exemptions, refunds or 

reductions. The effect on the consum er will therefore not be neutral and consumers 

will have less m oney to purchase the goods manufactured. Secondly, if additional 

revenue raised is geared towards reducing the cost of employment, all employers 

should benefit. There are a num ber o f possible outcom es in reducing the cost of 

employment. If, for instance, the reduction in labour costs is passed on as an increase 

in salary to the employee, then this strategy may have little adverse effects on the 

economy, because the em ployee’s spending power will have increased, perhaps, 

alm ost in line with the increased costs of purchasing these taxed energy products. If 

the em ployer uses the extra cash to em ploy more people the effect on the economy 

may also not be negative, since although the already employed consum er may have 

reduced spending power, there m ay be additional employed consumers so the level of 

consum ption is likely to remain the same or increase slighUy, due to the fact that an

Manufacturing companies or companies that produce a product should not be negatively 
affected, however, the service sector will probably find an increase in costs.
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employed consum er is likely to have more spending power than an unemployed 

consumer. But the already employed consum er may need to consume less, because 

he/she will not be able to afford to, for instance, consume the same amount o f say 

electricity as previously, due to a reduced level of spending power. The third 

outcome, which may be the most likely, is that the savings in the reduced cost of 

labour will be passed on to shareholders o f a company. O f course a mixture o f any of 

the three scenarios is also possible. Therefore the outcome might not be as the 

Com m ission expects it to be.

The Com m ission com m issioned an economic analysis on energy taxation, which is set 

out in Part II of The Com m ission’s Proposal for a Directive restructuring the 

Com m unity Framework for the Taxation of Energy P r o d u c t s . T h r e e  independent 

groups o f consultants provided an economic evaluation of the proposed changes. The 

three model sim ulations were HERM ES, GEM -E3 AND E3ME.*^* W ith respect to 

these studies it is very noticeable that the main focus of the studies is on employment 

and not the other reasons previously provided by the Com m ission such as deepening 

the internal market etc., substantiating the argument that this is in fact the primary 

reason for the taxation o f energy products. The Com m ission stated that an economic 

analysis could not lim it itself to the formal regulatory requirem ents, but needed to 

make assum ptions in three key areas.

The first assum ption concerns how M em ber States will adapt their tax rates to the new 

m inimum level proposals. According to the Com m ission, two extreme possibilities 

can be envisaged. Firstly, M em ber Sates implem ent only what is strictly required by 

the new m inimum  rates. (The tax increase is the difference between the nominal rates 

in the proposal and the national rates adjusted for inflation). Secondly, insofar as tax 

competition might have constrained the tax rates of individual M em ber States, it 

could be conceivable that an increase in the m inim um  rates would lead to a 

proportionate increase in existing levels o f taxation, even if they are already above the 

existing m inimum  rates. This would leave relative tax differentials among M em ber

Op cit European Commission Proposal for a Directive restructuring the Community 
Framework for the Taxation of Energy Products Part II SEC (97) 1026/2, 30.07.1997, Page 
51

Ibid. Page 51
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States in eacii product group constant. It is assumed that only those tax increases that 

are compulsory take place, because any further tax increases cannot be directly 

attributed to the proposed Directive, and fall within the realm of Member States’ 

sovereignty.^^^

The assumption above is questionable, because .the taxation policy in each Member 

State consists of many different types of direct and indirect taxes. Tax rates in tax 

categories are frequently adjusted so that there may or may not be an overall increase 

or decrease in taxation revenue for the Member State. In the pot of taxes collected by 

each Member State, an energy tax which requires the payment of an additional tax on 

products, (regardless of whether the minimum level proposed by the Commission, or 

a higher level is chosen by the Member State,) may necessitate the Member State 

reducing a different tax, so as not to increase the overall burden of taxation. Taxation 

is generally perceived to be politically sensitive. Many Member States, for example, 

use the road tax collected from vehicles for purposes other than roads. This may also 

be the case if an energy tax at or above the minimum level is already payable in a 

Member State.

The second assumption the Commission makes, concerns the purpose for which 

Member States will use the additional revenues. The Commission recognises that 

Member States could use the revenues to reduce a budget deficit or they could recycle 

the revenues and, for example, reduce taxes elsewhere. The economic simulations 

consider mainly that employers use the revenues to decrease social security 

contributions paid by them. The proposal of the Directive suggested fiscal neutrality 

in the Member States and use of revenues to reduce labour costs, but as argued above 

this might not be the outcome.

The third assumption according to the Commission pertains to the question of 

derogations for energy-intensive industries. For a macro-economic evaluation a 

problem arises, because modelling takes place at the level of sectors and not firms. 

However, explains the Commission, sectors encompass a large number of very 

heterogeneous enterprises, some of which might qualify for a derogation while others

Ibid. Page 51
Ibid. Page 51
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do not. In addition, as the sectoral definitions of the three economic models differ, this 

effectively means that every research team had to handle this question in a somewhat 

different manner.*'*' The third assumption thus appears to create some regulatory 

uncertainty of its own for some firms.

The Commission briefly describes the three different macro-economic models and 

explains that the choices of these particular models reflect the fact that they fulfil a 

dual need. Firstly, all three contain very detailed modules for the energy sector. It 

explains that not all energy carriers and sectors are affected alike and that this is 

evidently crucial for an analysis. Furthermore, this disaggregation allows the impact 

of the Directive on Carbon Dioxide emissions in particular to be assessed. Secondly, 

all three are macro-economic models. E3ME is a macro-econometric model. 

HERMES*'*"' consists of macro-econometnc country models that are linked. GEM -  

E*'*̂  is a multinational, multi-sector, computable general equilibrium model. This 

means that they are able to integrate economic feedback mechanisms. The 

Commission maintains that this is particularly important in the context of tax analysis, 

because tax revenues do not simply disappear from the economy. Moreover, in 

economic temis, the effect of revenue use is as important as the effect of tax raising 

and according to the Commission must be part of any impact analysis.*"*^ For 

information purposes the Commission’s table setting out the key characteristics of the 

three models is reproduced below.

'̂'‘ ibid. Page 51 
Ibid. Page 52.
E3ME: Energy-Environment-Economy Model for Europe
HERMES: Harmonised Econometric Research for M odelling Economic System
General Equilibrium Model for Energy-Economics-Environment.
Ibid. Page 52.
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Feature Hermes Gem-E3 E3ME

Type Linked econom etric  

m odels

C om putable G eneral 

E quilibrium

E conom etric

Sectors 9 18 32

Energy

Products

8 4, m ore detailed  p re

analysis run w ith 

M IDAS*^’

5

No. ofEU

countries

Included

E U -1 4 ^ '’̂ EU-12'"^"

Labour

Market

N om inal w ages 

indexed to  inflation , 

depend on 

unem ploym ent 

(Philips curve) 

and (depending  on 

the country)
851productiv ity

R eal w age rate 

depends on dem and 

and slope o f  supply 

curve w ith  relatively 

high w age rate 

elasticity  o f  supply^^^

W age rate depends on 

unem ploym ent rate, 

p rices and
o c i i

productiv ity

Handling of 

exemptions

In term ediate goods 

in all countries

M etals, chem icals, 

o ther energy intensive 

industries, 

d ifferen tiated  by

V arious energy- 

in tensive industries; 

rail, air navigation; 

electricity , inputs; gas

MIDAS is an energy system planning and forecasting model covering the v/hole energy 
system, including energy demand, by sector and fuel, imports and energy market prices. It 
includes all EU- countries separately.

EU -  6 = Belgium, France, Germany, Italy, the Netherlands and UK.
EU -  14 = Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, 

the Netherlands, Portugal, Spain, Sweden, and UK.
EU -1 2  = Belgium, Denmark, France, Germany, Greece, Ireland Italy, Luxembourg, 

Netherlands, Portugal, Spain, Sweden and UK.
Report 1997, Evaluation of fiscal measures for energy products: results from the 

HERMES-Link System, F. Bossier, L. Lemiale, S. Meterns, E. Meyermans. P.van Brusselen 
and P. Zagame, Federal Planning Bureau/Erasme, Brussels/Paris.

Labour supply depends on utility-maximising consumer behaviour, including free time, 
GEM-E3 Computable General Equilibrium Model for studying Economy-Energy- 
Environment interactions, P. Capros, and T. Georgakopulos, (1997) Evaluation of fiscal 
measures for energy products: results from the GEM-E3 and MIDAS models. May 23, 1997, 
report submitted to the European Commission, DGXII, National Technical University Athens

E3ME model
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country, if  energy in PO, ES, GR

costs > 10%

8S4The Com m ission recognises that given the differences in the nature of the models, 

it would be surprising to arrive at identical projections concerning the impact of the 

Directive, but considers that as a whole, solid conclusions can be drawn. The results
Q C C

in the table below depict the projections for the year 2005.

HERMES GEM-E3 E3ME

GDP +0.06% a) +0.02% +0.20%  a)

CONSUMER PRICES +0.04% +0.08% -0.08%

EU-15 + 190,000 + 155,000 +457,000 b)

EMPLOYMENT a)

C02 -1.6% -1.47% -0.50%

a) N ot all M ember States are included.

b) N ot all M ember States are included. For com parability it is assumed that the 

om itted countries have the same effect as the average country included in the 

modelling.

The C om m ission’s synopsis o f the results states that firstly, in absolute terms, all 

impacts are relatively small and that the size of the economic “shock” of the tax 

adjustm ent stays well below what under normal circum stances is a measurable 

impact. Secondly, despite its relative smallness, the im pact o f the proposal on GDP is 

positive, and lies between 0.02 and 0.20 percentage points. In absolute terms the 

figures correspond to an EU-wide increase in annual GDP between 1.6 and 16.2 

billion (Projected EU12 GDP in year 2005 is ECU 8100 billion (1997)). Thirdly, the 

inflationary shock (measured in terms o f consum er price changes) is not noticeable 

since the E3M E model predicts a small decrease in consum er prices whereas the other

For example, the different number of sectors, the different number of energy products, the 
different number of EU countries included and the different approach to labour market wages 
and the handling of exemptions in each model.

SEC (97) 1026/2, 30.07.1997, Page 54 Table 25: Summary Comparison of EU-wide 
Model Results of Energy Tax in the Year 2005
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m odels predict a small increase. Fourthly, the proposal has a small but positive impact 

on employm.ent. Finally, the relative increase in energy taxes leads to a reduction in
856Carbon Dioxide emissions of 0.5 to 1.6 percent compared to the baseline. The 

above results assume that M em ber States adapt their tax rates only if  they are below 

the proposed m inim um  levels. The Com m ission states that analysis has also been 

carried out on the effects, based on the assum ption, that M ember States would 

increase their effective rates at the same growth rates as the new EC m inim um  levels. 

The results available indicated that in this case, according to the models, the impact 

on GDP could be four to seven times higher, consum er prices six to eight times 

higher, em ployment three to four times higher and that on Carbon Dioxide emissions
oc?

two to ten times higher.

O C Q

However, from an energy intensive industry perspective, quoting Enevoldsen et al. 

Danescu and Danescu “argue that the effect of an energy tax is exactly the same as the 

equivalent increase in energy prices. Energy taxes have a strong environm ental effect 

in the form o f reduced energy consumption. Energy is an environmental problem  and 

a m ajor input factor into industrial production. Rising energy prices have an adverse 

impact on economic performance. Rising taxes and energy prices will induce firms to 

substitute towards other input factors. Rising energy prices and taxes may reduce 

output since lower energy consum ption is not com pensated for by other input factors. 

.... The m ost relevant m easure o f price competitiveness is unit energy costs (total 

energy expenditure per unit of gross value added in market prices). Unit energy costs 

are a partial m easure o f the price com petitiveness o f an industry, and a m easure of 

energy intensity. ...R ising  energy prices over time leads to increasing unit energy
859costs. .. .Com petitiveness is reduced as a consequence of higher energy prices.

Although the study does not specifically state why this is so it could be assumed that this is 
due to less consumption.

Ibid. Page 55.
Enevoldsen M.K. et al (2009) “The Impact of Energy Taxes on Competitiveness: A Panel 

Regression Study of 56 European Industry Sectors Economics, Management, and Financial 
Markets Volume 5, Number 2, 2010, pp. 100-119
859 Economics, Management, and Financial Markets Volume 5, Number 2, 2010, pp. 257- 
263, (ISSN 1842-3191) Competition Policy among the Energy Utilities and the Evolution of 
Liberalised Electricity Markets Tatiana Danescu and Andreea Danescu, Page 260

416



W ith respect to the European Com m ission’s models, the models were also used to 

assess the impact o f using tax revenues not to lower labour costs but to reduce budget 

d e f i c i t s . I n  this case, market interest rates are expected to adjust downward without 

explicit revenue recycling. The Com m ission states that in the event of M em ber States 

increasing their rates only to the m inimum EC rates proposed, the results can be 

summ arised as follows:-

The HERM ES model shows that, without recycling, both GDP and employment 

would be negatively rather than positively affected. Consum er prices would increase 

more substantially. Carbon Dioxide emissions would however, be reduced further 

than with recycling (since GDP is lower). The GEM -E3 model results, however, show 

that in this case GDP would increase more, but em ployment increases would be 

smaller while the carbon dioxide emission reductions would be the same. In sum, in 

this case no firm statement is possible on the impact on GDP and employment, 

although carbon dioxide emissions would tend to decrease f u r t h e r . T h e  

Com m ission does not comm ent on the results of the E3M E model.

The Com m issions explains the workings of the results o f the models. It states that as 

tax makes energy consum ption more expensive and the employment o f labour 

cheaper, the economy as a whole becomes more labour-intensive and less energy- 

intensive. Consequently, energy consumption (volume) decreases and Carbon Dioxide 

emissions decrease as well. A further impact o f tax is to increase, on balance, 

economic growth. This is the result of two factors. Firstly, the increased energy costs 

reduce disposable household income and reduce competitiveness resulting from the 

rise in production costs. Secondly, the use o f tax revenues counteracts the negative 

impact the tax increase would otherwise have. As the governm ent uses the revenues to 

reduce social security contributions, it stimulates the economy by m aking labour 

cheaper and re-injecting income into the economy. This partially offsets the reduction 

in carbon dioxide emissions resulting from the energy tax increase. The reduced 

labour cost increases employment. The rise in em ployment and the indexation of

This is the likely scenario in respect of the Irish Government December 2009 Budget, who 
applied the Energy Tax on coal, petrol, diesel, heating oil and gas. A Universal Service 
Charge to replace Pay Related Social Insurance (PRSI). So in the interim period the Energy 
Tax will likely be used to reduce the budget deficit.

Op. cit. SEC (97) 1026/2 30.07.1997 Page 55.
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wages to inflation gradually lead to real wage increases; a rise in private consumption 

and economic activity. While some very energy-intensive industries may find 

themselves having to pay higher taxes, the revenue recycling reduces production cost 

for the economy as whole. It has to be kept in mind that only a minor part of the 

increased tax burden falls on industry itself. More than two thirds of the tax revenue 

arises from the taxation of products used by households. By contrast, the revenue 

recycling benefits mostly industry, which now enjoys lower wages (gross of taxes). 

This means that on average the reduced wage bill more than compensates the 

increased energy taxes. These reduced production costs imply that the proposal 

(including recycling) poses no threat to international competitiveness of the European 

economy as a whole although some sectors will face a small loss in competitiveness.

From a sectoral point of view, the Commission believes that the proposal leads to 

some structural change but that the impact is rather small at the level of the individual 

production sector with the exception of energy itself. It states that enterprises will be 

partially able to cushion the impact of the tax by either switching their energy source, 

or by installing energy-efficient equipment.*^' It takes the view that the costs of 

adjustment are modest as only small changes in future investments are necessary.

The lengthy, detailed, analysis by the Commission above is clearly not centred on 

removing competitive distortions in the internal market, and supports the argument in 

this chapter that an energy tax is merely a revenue raising exercise. It is easy to state 

that industry should switch to another energy source or that it should purchase energy 

efficient equipment when the costs of this are borne by somebody else. Although at 

first glance it appears, that these forecasts appear to be out of line with what happened 

in the year 2005, perhaps they should not be dismissed immediately. The effects 

forecasted relate to the implementation of the Directive alone and do not take into 

account external factors such as the fact that oil prices virtually doubled in the years 

2004 and 2005. But since not all 15 EU countries were examined in each model, it is 

difficult to make sense of whether or not these forecasts reflected the reality in a 

particular country or even the EU 15. Clearly employment has not increased across 

the European Union. However, prices have increased for consumers.

Ibid Page 59.
Ibid Page 60.
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In addition, when one compares the Eurostat greenhouse gas emissions data with what 

was forecast in the models, in the case of Ireland em issions have actually risen from 

the years 1997 to 2002.*^'* The one conclusion that, it is submitted, can be drawn with 

a degree o f certainty, is that it is difficult to either prove or disprove the accuracy of 

the forecasts in any of the models from the inform ation provided by the Commission 

in the paper.*^^ The Com m ission uses the results o f the models as a policy analysis 

tool to justify  the im plem entation of the Directive. A lthough it is essential to use 

economic analysis, each model provides different results that rely on different 

assum ptions and thus choosing the appropriate m odel to achieve the desired effects is 

not more certain under these circumstances. In relation to who pays, the Com m ission 

has made clear that it will be the consumer. Furtherm ore, although many industries 

will be exem pt/refunded the tax, the Com m ission some costs will inevitably be 

incurred by industry even if it is only adm inistration costs. M oreover, whilst 

recognising that the energy production industry itself will be impacted by the tax, no 

details are provided. Finally, if the consum er must pay the higher price for energy, 

and although consum ption may decrease, (this m ight in fact lead to a loss of 

employment in the production industry) the em ployed consum er will generally 

demand a higher salary. So, even if the governm ent o f a M ember State puts the 

money towards reducing the cost of labour for the em ployer rather than the budget 

deficit, the employer may need to use these savings towards meeting the higher 

salaries employees are demanding rather than increase the num ber of employees.

W hat has also not properly been explained is how specifically and to what extent 

failure to tax all energy products might adversely affect the proper functioning of the 

internal market in electricity, apart from relocation o f activity. So although economic 

m odelling studies of how the application of an energy tax could affect its application 

in relation to GDP, labour etc have been done, the Com m ission has not presented any 

evidence as to how in fact the internal market in electricity is affected by the

Information available at < http://epp.eurostat.cec.eu.int>
If each model is examined in detail from a retrospective point of view of what had been 

forecast in 1997, it may still not be possible to analyse the accuracy of the forecasts since not 
all 15 EU countries were examined according to the Commission.
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widespread m andatory application o f this particular energy tax model. M oreover, the 

social significance o f taxing all energy products has not been addressed.

U nlike D irective 2003/96/EC (which allows for exemptions, reductions and refunds 

under Article 6, but which m ust not be less than the minimum,^^^) the pre-amble in 

Directive 9 2 /12/EEC provides that “in order to ensure the establishm ent and 

functioning o f the internal market, chargeability o f excise duties should be identical in 

all the M em ber States.” The application of identical charges is thus not a barrier to 

ensuring the establishm ent and functioning of the internal market and therefore it is 

debatable, whether the setting o f a m inimum  charge is preferable in relation to 

achieving the objectives o f the internal market. I argue from a certainty perspective 

and to avoid competitive distortions, if an energy tax must be applied, it should be 

identical in each M em ber State. The main argument against this approach is perhaps 

that if the incom e levels in a M em ber State are much lower than in other M ember 

States, a low er tax rate should be applied, because this could disproportionately affect 

citizens on low salaries.

It is doubtful if the Directive is an aid to achieving the Kyoto Protocol objectives, and 

further, it is quite uncertain what effect it will have on the internal electricity market. 

This is because the Directive is drafted in an a la carte fashion, with many exemptions 

and reductions for certain users and without any credible explanation of what it is 

supposed to achieve, apart from the subsidisation of labour costs for employers. It is 

evidenced by the fact that biofuels are taxable despite the fact that a market has not 

been developed for this product and that the biofuels industry is not fully developed, 

but still at a more agricultural level. High-level objectives are set out without 

explaining in sufficient detail how it will or should interact with existing legislation of 

the internal m arket or the environm ent for that matter. In addition, the final objective 

or result to be achieved either in econom ic or com petitive terms is not very clear. 

Indeed the econom ic studies, although limited, do not provide especially favourable 

recom m endations for energy taxation measures.

Op cit Article 4 (1) Directive 2003/96/EC.
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The effect o f energy taxation on security o f supply and diversity of fuel sources were 

not addressed either in the Com m ission’s proposal for the Directive, the Staff 

W orking Paper or the Directive itself. The failure to address these im portant issues 

could be very serious, because it could potentially influence the choices of generator 

plant being constructed. It is a further example of the disconnect between policies of 

the European Union and the different European Union Directorates. Furthermore, 

there is also a lim itation to how much consum er choice or switching is in fact 

realistically possible. Consum ers with oil central heating will not due to energy 

taxation switch to a gas boiler, because the costs would be considerable. For 

household electricity there is no choice to switch to a cheaper fuel only what m ight be 

perceived to be a cheaper supplier. However, this also has its limitations. Electricity 

does not fit comfortably with the usage requirem ents of the Directive, i.e. to be used 

as a heating or m otor fuel. Because electricity it is not a primary energy fuel but a 

secondary energy product, much in the same way as a particular industry produces 

goods using electricity or another fuel source. Because it is not substitutable, I argue it 

should not have been included in the Directive. Finally, there could be an issue of 

double taxation to consumers in respect o f this particular tax if tax is paid on the 

primary fuel and then on the electricity product itself.

The legal position in relation to taxation is, however, in the process of im m inent 

change because the European Com m ission has issued a further new proposal entitled 

“Proposal for a Council Directive amending Directive 2003/96/EC restructuring the 

Com m unity fram ework for the taxation o f energy products and electricity” . T h e  

purpose of this new Directive is to bring the Directive m ore closely into line with the 

E U ’s energy and climate change objectives.*^* Specifically the proposal aims at 

ensuring consistent treatm ent o f energy sources within the Energy Tax Directive in 

order to provide a genuine level playing field between energy consumers independent 

from the energy source used.*^^ I suggest, it is difficult to understand exactly what the 

concept of a genuine level playing field between energy consumers is, because 

consumers are not com peting against each other and no further reference to this

Proposal for a Council Directive amending Directive 2003/96/EC restructuring the 
Community framework for the taxation o f energy products and electricity. COM (2011) 169/3 
published 201 l/xxxx(C N S) {SE C (2011) 409} {SEC (2011) 410}.

Ibid Page 2.
Ibid Page 2.
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concept is made in the proposal. However, it could mean the “existing differentiation 

betw een business and non-business use o f the energy products for heating and of 

electricity is abolished” under the p r o p o s a l . A  further objective is to provide an 

adapted fram ew ork for the taxation o f renewable energies and also to provide a 

fram ew ork for the use of carbon dioxide taxation to complement the carbon price 

established by the Emissions Trading Scheme while avoiding overlaps between the 

two instruments.^^' However, as argued throughout this thesis, particularly in respect 

o f the liberalisation, environm ental and other legislation, the Com m ission itself has 

realised, in the context o f emissions that “m echanism s of Union law intended to limit 

such em issions m ay overlap in certain cases and may be completely missing in others. 

Both situations are undesirable, because o f the ensuing cost-efficiency losses and /or 

distortions in the internal m arket” . Indeed as also argued throughout this thesis it 

creates uncertainty for parties affected by the legislation. In this instance it is because 

“taxes on energy are levied under the Energy Taxation Directive in the same way 

whether or not, in a particular case, the lim itation of carbon dioxide em issions is
873ensured through the EU Emissions Trading schem e” . ‘ The proposal then lists 

sixteen proposed actions, however, these are not further discussed in this thesis, 

because the current legal position has already been addressed.

4. Can Energy Taxation become State Aid?

This question was considered by the Com m ission in the Com m ission Staff W orking 

Paper entitled State-aid aspects in the proposal for a Council Directive on Energy
874Taxation. The Com m ission sets out the requirem ents that must be fulfilled for a 

reduction/exem ption of energy tax to constitute State aid. Accordingly, “the tax 

reductions/exem ptions which certain enterprises may enjoy in the context o f the

Ibid Page 8.
Ibid Page 2.
Ibid Page 3.
Ibid Page 3.
European Commission Staff Working Paper entitled State-aid aspects in the proposal for a 

Council Directive on Energy Taxation SEC(2002) 1142, 24.10.2002
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energy tax directive are liable to constitute State aid within the meaning of Article 87 

(1) of the EC Treaty if  cumulatively^’^:-

i. Enterprises benefit from a transfer of resources from the State.

ii. The m easure confers on recipients an advantage, which relieves them of

charges that are normally borne from their budgets. The advantage may be 

provided through a reduction in the firm ’s tax burden, for instance, by means 

o f a total or partial reduction in the amount of standard energy tax. But the 

situation in each individual M em ber State has to be analysed, to define the 

general excise duty system applicable at national level; the fact that competing 

enterprises established in another M em ber State are not subject to the same 

level o f taxation is not relevant to determining whether the measure is an aid.

iii. The m easure is specific or selective in that it favours certain undertakings or

the production of certain goods. The selective advantage may derive from an 

exception to the tax provisions o f a legislative, regulatory or adm inistrative 

nature or from a discretionary practice on the part of the tax authorities.
877iv. The m easure affects trade between M ember States” .

The Com m ission further explains**^* that “tax measures which are open to all 

economic agents operating within a M em ber State, are in principle general measures 

and thus not State aids i.e. the measures are open to all firms on a equal access basis. 

However, the differential nature o f some tax measures does not necessarily mean that 

they m ust be considered State aid. This is the case with measures whose economic 

rationale makes them necessary to the functioning and effectiveness o f the tax system. 

For instance, a reduction or an exemption in a carbon dioxide tax granted in favour of

The conditions must be satisfied altogether or the measure does not constitute aid within 
the meaning of Ardcle 87 (1) E.C. Treaty. Now renumbered to Article 107 of the Treaty on 
the Functioning of the European Union.

A loss of tax revenues is equivalent to consumption of State resources in the form of fiscal 
expenditure.

The condition of affecting trade may be fulfilled even where the aid recipient does not 
export its production to the other Member States since the aid could enable it to decrease its 
costs, increase production for the national market, thereby curtailing the potential market for 
goods imported from the other Member States.

Ibid Commission Staff Working Paper “State aid aspects in the proposal for a Council 
directive on energy taxation”, Page 3.
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com panies which would be subject to the Com m unity emission trading scheme, might 

not constitute State aid, because imposing a Carbon Dioxide tax and an em issions cap 

through the Com m unity schem e could lead to a form of double taxation which needs 

to be avoided” .

The Com m ission states, that for a m easure to be capable of being classified as State 

Aid within the meaning o f Article 87 (1) EC (107 TFEU), it m ust be im putable to the 

State. Harmonised measures i.e. if a tax exemption stems from a Directive and m ust 

be applied by all M em ber States without leaving any room for discretionary 

application, is not a m easure im putable to the State. As such it is not a State aid and 

does not have to be notified to the Com m ission pursuant to Article 88 (3).*^^ The 

reasoning is that the com pulsory or facultative nature of the tax exem ptions / 

reductions is taken into account. Thus as harm onisation measures at Com m unity 

level, these exemptions are not regarded as State aids.*^^ I argue, that this nonetheless 

confers an advantage because the M em ber State has, for instance, in the Energy 

Taxation Directive the powers to develop its own rules in relation to exem ptions / 

reductions and the authorisation to exempt or reduce tax under the Directive whether 

facultative or compulsory. Furthermore, these powers are merely perm issive, but do 

not lessen the impact in financial terms that some parties are receiving favourable 

treatment. Any favourable treatm ent, particularly on a long-term basis has a distorting 

effect on the internal market. This favourable treatment can be cum ulative and 

substantial, if other Directives also permit some form of State aid. Therefore, although 

under the Com m unity rules it is not deemed State aid, this does not lessen the 

distortion.

According to the Com m ission, the fact that an exemption or a reduction in the tax 

rates constitutes State Aid, does not mean that the Com m ission will prohibit it. A tax 

measure can like aid granted in other forms, qualify for one o f the derogations from 

the principle o f incom patibility with the common market provided for in Article 87(2) 

and (3). In particular, an aid can be authorised when it facilitates the developm ent of 

certain economic activities w ithout adversely affecting trading conditions to an extent

Article 108 Treaty on the Functioning of the European Union.
Op cit Commission Staff Working Paper “State aid aspects in the proposal for a Council 

directive on Energy Taxation”, Page 4.
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contrary to the com m on interest. The Com m ission also states that the m ost relevant 

basis for establishing the compatibility for an energy tax exem ption / reduction are the
OD  1

Com m unity guidelines on State Aid for environm ental protection. The guidelines 

confirm  that certain exem ptions or reductions in the tax level may prove necessary, 

notably because o f the absence of harm onisation at European level or because of
o o n

tem porary risks of a loss o f international competitiveness. In sum although a 

m easure might be State aid it is not notifiable under the Com m ission’s rules of State 

aid, however, it is still aid I argue. Therefore it appears there is a substantial degree of 

discretionary analysis resulting in uncertainty for those who m ight be subjected to the 

tax.

Q Q O

This is substantiated in Alcoa Transformazioni Sri v Com m ission decision, where 

the Italian State had granted an energy intensive alum inum  plant a preferential 

electricity tariff under national law subsidised through a levy by all consumers. The 

Judgm ent found that “the Com m ission is not required, in respect o f a final decision 

declaring aid to be incom patible with the comm on market, to carry out an extremely 

detailed analysis supported by statistics, as long as it explains how trade between 

M em ber States was affected and competition distorted. Furthermore, in the case of 

aid, which has not been notified to the Com m ission, the decision finding that such aid 

is incom patible with the common market does not have to be based on a 

dem onstration o f the actual effect o f that aid on competition or on trade between 

M em ber States. To decide otherwise would ultimately be to favour those M ember 

States which grant aid in breach o f the duty to notify laid down in Article 88(2) EC, to 

the detrim ent of those which do notify aid at the planning stage” . Clearly then the 

Com m ission has wide discretionary powers and can make decisions without extensive 

analysis based on specific statistical or research evidence. Thus it seems a M ember 

State would be advised to notify the European Com m ission if it intends to grant State 

aid.

Community guidelines on State aid for environmental protection, C 82/1, 1.4.2008 which 
replace Community guidelines on State aid for environmental protection, O.J C37/3. 3.2.2001 

Ibid Paragraph 47 and 51 (2).
Alcoa Transformazioni Sri v Commission Case T332-06 paragraph 84 Judgment of the 

Court of First Instance of 25 March 2009 summarised in State Aid Law Quarterly EStAL 3 I 
2009 Page 403.

425



“In the framework of the energy tax directive, the following rules are applicable to 

operating aid in the form of reductions or exemption from a new tax introduced for 

environm ental reasons:-

i. tax reductions above Com m unity m inimum rates can be authorised if they 

are lim ited in tim e (10 years) and if a) voluntary agreem ents or, if 

measures having an equivalent effect are implem ented by the industry or 

b) the effective tax burden rem ains high enough to incentivise companies 

to act to enhance environm ental protection.

ii. tax reductions below Com m unity minimum rates can be accepted if they 

are limited in tim e (5 years maximum ) and a) degressive or b) capped at 

fifty percent (50%) of the extra costs.

iii. Full tax exem ptions may be authorised or a period of five years without 

degressivity in favour o f processes for producing electric power from 

conventional energy sources that have an energy efficiency very much 

higher than the energy efficiency obtained with conventional production 

processes (provided that the primary energy used reduces significantly the 

negative effects in terms of environm ental protection). For such processes, 

tax reductions above Com m unity minimum rates may also be granted for 

10 years in accordance with the conditions set out in the above-m entioned

Furthermore, other rules can be applied to tax reductions in favour o f renewable 

energy s o u r c e s . T h e  Com m ission’s reasoning is that these sources o f energy have

Op cit Commission Staff Working Paper “State aid aspects in the proposal for a Council 
directive on energy taxation”, SEC (2002)1142, 24.10.2002, Pages 4 and 5.

Ibid. Commission Staff Working Paper “State aid aspects in the proposal for a Council 
directive on energy taxation”, SEC (2002)1142, 24.10.2002, Page 5. Community Guidelines 
on State aid for environmental protection § 3.3 which provides for four options. Briefly, 
Option 1, Member States may grant aid to compensate for the difference between the 
production cost of renewable energy and the market price of the form of power concerned. 
Any operating aid may then be granted only for plant depreciation. Option 2, Member States 
may grant support for renewable energy sources by using market mechanisms such as green 
certificates or tenders. These systems allow all renewable energy producers to benefit directly 
from guaranteed demand for their energy at a price above the market price for conventional 
power for example, in Ireland the Alternative Energy Requirement policy. Option 3, Member 
States may grant operating aid to new plants producing renewable energy that will be
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sometim es encountered difficulties in com peting effectively with conventional 

sources. A id may be necessary in particular where the technical processes available 

do not allow energy to be produced at unit costs comparable to those of conventional 

sources.

In addition, investment aids can be granted to projects leading to enhanced 

environm ental protection as well as the tax reductions / e x e m p t i o n s . I t  is clear this 

is not how the energy tax will be applied, but if  it had been N euhoff and Twomey 

argue that it is “not for the governm ent to decide what the right (electricity) 

technology mix is. Rather, for the market to choose the right technologies, market 

participants need to be made aware of the full costs and benefits created by the 

investm ent decisions. These include the social and environm ental impacts o f energy 

generation, the impact on technology im provem ents and the risks created for an 

economy through exposure to foreign energy supplies. If some of these costs or 

benefits are not reflected in the decision process o f investors, then this can bias the 

technology choice and might imply that the market will not choose the right 

technology.”*̂ ’ Although N euhoff and Twom ey focus on renewable technologies and 

provide cogent arguments why investment in renewable technologies is required and 

beneficial both to investors and society, I argue, their argum ent contains a 

considerable deficit when they advocate that “further work needs to done on the 

support schemes for new energy technologies such that investors in these technologies 

are rewarded at the level of the benefits that society receives form their 

developm ent” .***̂  This particular argument fails on two counts because firstly, if a 

support scheme is in place, then it is not the market that decides on the technology 

investm ent but the support scheme itself and thus indirectly the government. 

Secondly, government or an authorised governm ental body m ust have decision

calculated on the basis of the external costs avoided. These are the environmental costs that 
society would have to bear if the same quantity of energy were produced by a production 
plant operating with conventional forms of energy. Thus it is the difference in costs between 
renewable and conventional generation. Option 4, is where Member States may grant 
operating aid in accordance with the Guidelines.

Ibid. Pages.

Karsten Neuhoff and Paul Twomey. Will the market choose the right technologies? From 
the book Delivering a Low-Carbon Electricity System Technologies, Economics and Policy. 
Ed. Paul Grubb, Tooraj Jamasb and Michael Grubb, Cambridge University Press 2008, Page 
259.

Ibid Page 273.
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m aking powers in electricity technology investment because the risk and 

consequences o f purely relying on the market to make the appropriate decisions is too 

great considering the funding and time to construct appropriate generation technology 

and infrastructure. Indeed I would concur with Philip Lowe, DG Com petition, 

European Com m ission when he stated “ we consider that State aid does not 

significantly contribute to lasting economic welfare. Experience shows that it rather 

leads to unfair com petition, market distortions and inefficient allocation of
,5 889resources .

5. Conclusion

To conclude, having established in the exam ination above that energy taxation can be 

a form o f State aid, it is evident that there is much scope for distortions in the 

application of an energy tax com pounded by the considerations in relation to State 

aid. Uncertainty is present in many aspects, particularly with the type of products, 

when the tax should be levied, who should be exempted etc. The exam ination above 

also found that the main purpose is to raise revenue at the cost to the consumer, but in 

a complex and opaque manner. Furthermore, the State aid raised by the further 

taxation of energy products is to aid employers with the cost of labour and is not to 

aid the electricity industry. Quite the reverse I argue, because it adds further 

complexities to an already complex industry that is not adequately structured in its 

new liberalised form. However, it is taking advantage o f the fact that consumers are 

captive custom ers, who have no choice in deciding whether to pay or not and captures 

even those who cannot afford to pay such as the unemployed. The consum er in receipt 

of social welfare payments will be cushioned to a lim ited extent by a fuel allowance 

supplem ent or similar provision and thus it will be the consum er on low and middle 

incomes who will be affected most. Because electricity is not a prim ary energy 

source, but a secondary product and cannot be substituted by other products, I contend 

it should not be further taxed. Furtherm ore, because it cannot be substituted, it thus 

does not cause distortion in the internal market in energy between products where 

there are other substitutable products. Distortion can however, occur between other

Competition in Energy Markets Law and Regulation in the European Union, Second 
Edition Peter Duncanson Cameron, Chapter 15 State Aid, Page 427. Published by Oxford 
University Press 2007.
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electricity markets, depending on if  and how it is applied. The electricity industry 

itself is in an uncertain regulatory state and does not need and additional complex 

factor to create further uncertainty both in regulatory and investm ent terms. The main 

benefit could be that it would steer electricity generators to use certain prim ary fuels 

that are taxed at a lower rate. In sum, it raises revenue and increases costs, thus 

m aking EU M em ber States less competitive and less investor friendly in comparison 

to non EU countries. There is a large amount of flexibility in the Directive for EU 

M em ber States, to the extent that its differing implem entation in the M em ber States, 

m ight very well be the cause of further distortion in the internal energy m arkets rather 

than any rectification of it. Rather than im posing a tax on all products, the product can 

be tax exem pt or at a reduced rate. These signals steer the m arket in a specific 

direction and thus also manipulate it, whether it be for positive outcom es or not. State 

aid steers m arkets in specific investment directions and provides competitive 

advantages to those in receipt o f it. Exam ples o f State aid in Ireland include the 

A lternative Energy Requirem ent for renewable generators, the tendering competition 

for conventional generators, the Shannonbridge and Lanesborough peat power 

stations, regulated tariffs set at a high rate to encourage investment, and the funding 

though transmission use of system revenue o f network infrastructure for new market 

participants. All these examples have one thing in common; the consum er is paying 

higher prices because of this subsidisation.

I argue any Energy Taxation and State Aid rules should be specifically developed and 

form part o f the electricity industry, if they are to be applied fairly and positively. 

Potential investors could see from the beginning, whether and how much they wish to 

invest in the industry, because there would be regulatory certainty. Indeed there could 

even be cost savings from an adm inistrative point o f view because the process would 

be far more transparent and subsidisation might not be as prevalent, thus reducing 

prices for consumers. Energy Taxation and State Aid provisions should be drafted 

simply and the same rules should be applied across all M em ber States, the only 

exception being that a M em ber State has specific peculiarities that render it necessary 

under the circumstances to provide an exemption or exception. As an alternative all 

State aid and tax exemptions / reductions should be phased out com pletely in order to 

avoid com petitive distortions and governm ental semi-state bodies should be tasked
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with carrying out governm ental policy particularly concerning the type of investm ent 

needed. State aid would then benefit all of society and not just private investors.
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Chapter 7

The Principles of Competition, and a Legitimate Expectation to 
Regulatory Certainty. Can they be reconciled?
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1. Introduction

“A free market economy is an economic system in which the allocation o f resources is 

determined solely by supply and demand in free m arkets and is not directed by 

governm ent regulation. States which adopt a market economy do so because, on the 

basis o f neoliberal econom ic theory, they consider it to be the form of economic 

organisation which brings the greatest benefits to society” . T h e s e  benefits to society 

are efficiency and consum er w e l f a r e . “Competition is thought to achieve efficiency 

and produce the greatest benefits to society” . But it is now evident that this is not so 

for some industries. “It is now recognised that financial m arkets are different in that 

they cannot be allowed to fail and need a type and degree o f regulation which is not 

required for other market s” . I  contend this is also the case with the electricity 

industry, because it is a crucial driver of every m odem  economy. The electricity 

industry does not, I argue, lend itself well to a free m arket economy because of its 

technical com plexities and econom ic importance. Bearing in mind the definition 

above, the electricity industry is now heavily regulated, and does not quite fit the 

definition of a free market, but as argued in this thesis, it is not appropriately 

regulated to yield the efficiencies and benefits to society that com petition, in its 

widest definition is supposed to bring.

The concepts of com petition and regulatory uncertainty have been referred to in 

chapter 1 o f the thesis. The aspects of regulatory uncertainty have been identified in 

each o f the previous chapters and are briefly sum m arised below. This chapter 

explores, the concept o f com pedtion in the electricity industry. Setting aside the 

objectives the European Com m ission has set out, which have not been met to date, it 

examines the purpose of com pedtion and what is required o f it in the context o f the 

electricity industry. Efficiency and consum er welfare are the very basic requirem ents, 

but these have also not been met as demonstrated in this thesis. It has been argued in 

this thesis that with the particular model of com peddon currently being applied,

EU Competition Law, Text, Cases, and Materials. Alison Jones and Brenda Sufrin 4'*’ 
edidon, published by Oxford University Press 2011. Page 2.

Ibid. Page 2.
Ibid Page 4.
Ibid. Page 3. Referring to R.A. Posner, A Failure of Capitalism (Harvard University press, 

2009)
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consumers, specifically in Ireland, will not benefit from competition, and that the 

industry, from the perspectives o f security of supply, inappropriate construction of 

infrastructure and generators, and additional costs, including regulatory and 

adaptation costs etc, will not yield a positive societal outcome. In this particular 

industry, considering the necessary technical integration for the generation, 

transm ission and distribution o f electricity, only some aspects o f the industry are 

capable o f com petition for all parties to benefit equally i.e. in a sim plified form, the 

producer and the consumer, whilst ensuring that the benefits of a planned network and 

security o f supply, (prior to liberalisation under the exclusive control o f the m onopoly 

utility company) can now be secured, because this control has been weakened due to 

the obligation to connect new m arket participants to the networks with new 

infrastructure, in any part o f the country they wish. I argue the aspects o f the industry 

that can be subject to competition are lim ited but include com petition to supply 

electricity, competition in the construction o f appropriate infrastructure such as 

networks and generator plant, competition in the management of generation stations, 

because if appropriately tendered, significant savings should be possible. For instance, 

em ployment related costs alone should provide substantial savings because with 

several companies tendering for work, the ow ner/operator o f the network has a choice 

in the completion o f work. If perfect com petition cannot be achieved without 

extraordinary sacrifices such as security o f electricity supply, I contend, imperfect 

competition needs to be rejected and is not preferable to a regulated m onopoly 

because distortions in competition are to the cost of the consumer, with the provider 

becoming unjustly enriched or rewarded for the developm ent of inefficient cost 

incurring practices.

In chapter 3 reference was made to Connery and Hodnett who seem to take the view, 

that because regulatory law has its basis in economic principles the legal principle of 

certainty in the law is perhaps less relevant. This chapter of the thesis explores 

whether parties including consumers have a legitim ate expectation o f certainty in the 

law. If the economic principles upon which regulatory law are based are not sound, or 

perhaps not fully appropriate to the context, in this case the electricity industry, the 

legal principles of a legitim ate expectation and certainty in the law should not be less

Ireland has encountered both negative consequences of imperfect competition.

433



relevant. A legitim ate expectation o f certainty in the law is also required in this 

instance in order for society to function in relation to its commercial activities. 

A lthough it is not the intention in this chapter to examine the appropriateness of the 

use o f powers the Com m ission for Energy Regulation has, but as referred to in 

chapter 3, the Com m ission approves the secondary type law i.e. the policies and 

procedures and makes all determ inations including the developm ent of competition 

and dispute settlement. A legitim ate expectation o f certainty in the polices, procedures 

and determ inations from a public decision m aking body such as the Commission for 

Energy Regulation, is relevant, because its powers are very wide, unfettered and 

alm ost unchallengeable in both m aking the law and deciding on it, in its secondary 

form at least.

Frequent re-regulation creates uncertainty, uncertainty creates risk and high levels of 

risk deter all but the foolhardy investor or gambler, but investors are needed if there is 

to be competition. Unbundling was identified in chapter 3 of this thesis as a cause of 

regulatory uncertainty, because independent management or operation of the 

transmission system is not possible without ownership of the assets, since ownership 

means control o f the assets. However, it was also argued that because the Commission 

for Energy Regulation controls every aspect of the former incumbent, unbundling is 

in fact unnecessary since the Regulator makes the decisions. The segments that were 

in fact to be open to com petition, the generation and the supply aspect of the industry, 

were not unbundled to an extent to have any pro-com petitive effect. Thus, it could be 

argued that the econom ic principles upon which unbundling or fragmentation to 

create com petition are based have not been applied appropriately or that they are not 

appropriate to this industry. This aspect of the economic principles of liberalisation of 

the industry appears to stem from the H arvard School. This economic principle o f the 

Harvard school is that the structure o f the market determines the firm ’s conduct and
O Q C

that conduct determ ines market performance. Thus the Structure--------------

C onduct------------------- Performance Paradigm  is discussed further below.

The other dom inant economic principles stem from the Chicago School. “Chicago 

thinking has had a great and lasting influence on the economic policies of

Op cit. Alison Jones and Brenda Suffrin. Page 22.
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governm ents throughout the wor ld” . “Put very simply, Chicago economics holds
RQ7that people are rational and that m arkets work and are self-correcting” . Thus as 

stated previously, whether these different economic com petition principles or what 

aspects o f them  are appropriate to the electricity industry is not clear and thus 

uncertain. For some industries it m ight be, but I argue for the electricity industry it is 

not, because electricity generation, transmission and distribution is an integrated
C Q O

system. It seems, an artificial business separation on a technically inseparable 

process is being conducted. M oreover, it is not certain which economic model of 

com petition or combination o f models is being applied. These schools o f economics 

are discussed further below. I argue, regulatory uncertainty m ust be eliminated, 

because uncertain rules can lead to an unsynchronised industry with the creation of 

gaps such as who has control of what aspect and lead to the breakdown of the industry 

as was the case with the banking industry and British Rail previously referred to in 

chapter 1. This does not benefit anyone and com petitiveness of the European 

econom y could also be at risk and not only the electricity industry itself.

Other aspects of the liberalisation process o f the electricity industry to introduce 

com petition have also caused regulatory uncertainty. In previous chapters regulatory 

uncertainty caused by the im plem entation of policies and procedures (the secondary 

law) from the transposed statutory law (primary law) was discussed. Regulatory 

uncertainty, because of the om ission to integrate the law and policies of 

environm ental legislation including the extraneous costs to the electricity industry of 

carbon dioxide emissions was an additional factor that creates regulatory uncertainty. 

The failure to have the non-com petitive transmission infrastructure in place prior to 

liberalisation in order to perm it inter-M em ber State trading i.e. facilitating 

com petition, the EU legislation with inadequate provisions to construct it, the call for 

market based mechanisms to construct it, and again the non-integration of the 

legislation with the liberalisation Directives and Regulations was identified as causes 

o f regulatory uncertainty. The differing interim  measures o f congestion m anagement 

on the transm ission lines are also a cause of regulatory uncertainty and a barrier to

Ibid. Page 22.
Ibid Page 22.
As demonstrated in chapter 1 of the thesis specifically with British Rail and Eircom, it 

does not always work for other industries either.
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trading. M oreover, the different models and rules o f electricity m arket trading in each 

M em ber State caused regulatory uncertainty and a barrier to trade. The gradual 

im plem entation of market opening was also a restriction and a barrier to trade with a 

degree o f uncertainty at the time, although now all markets are open and this is no 

longer an issue. Indeed the type of European legislative instruments and number, with 

vague wording and lack o f integration in the liberalisation Directives and Regulations 

themselves, necessitating the introduction o f further packages o f legislation, made the 

regulation o f the industry uncertain. In sum, there has been a m ultifaceted form of 

regulatory uncertainty. As with the gradual market opening, clearly some o f these 

issues can be corrected with sufficient finance and the application o f the same rules, 

for exam ple market trading, and infrastructure construction. Certainty can also be 

created with sector specific legislation integrating all the interacting legislation such 

as the environment, Trans-European Networks, and taxation and State aid, which 

cause distortions in com petition and thus do not allow com petitors to compete on 

equal terms. Standardisation o f the secondary type im plem entation of the primary 

legislation, in the form o f policies and procedures, in ternis o f access construction and 

charges can also bring about certainty. The uncertainties in the m odel of competition 

are addressed below.

2. Competition

2.1. What is the Model of Perfect Competition?

Com petition appears to be a forerunner of a market. Cam eron quoting the definition 

of the late Daniel Goyder a leading competition lawyer states “competition is 

basically the relationship between a num ber of undertakings which sell goods or 

services of the same kind at the same time to an identifiable group o f customers. Each 

undertaking having m ade a comm ercial decision to place its goods and services on the 

market, utilising its production and distribution facilities, will by that act necessarily 

bring itself into a relationship of potential contention and rivalry with the other 

undertakings in the sam e geographic market” . I  argue there is a distinction between 

competition and a market. Com petition can take different form s and be perfect or

Competition in Energy Markets Law and Regulation in the European Union. Peter 
Duncanson Cameron, Page 5. Published by Oxford University Press 2007.
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imperfect, sim ilarly so with a market. However, there cannot be a market if there are 

no purchasers and it is pointless for undertakings to compete, if there are no 

purchasers. Therefore, the common aspect o f both com petition and a market is that 

there must be a purchaser. Clearly therefore there can be a m arket with only one 

supplier if purchasers are willing to purchase the product or service. Thus the issue at 

hand is a com petitive market.

For a market to be perfect the following conditions have to be fulfilled:

a. All units o f the com m odity are hom ogeneous (i.e. all units are similar) and it is of 

no consequence from  which seller a buyer makes his purchase.

b. There are large numbers o f buyers and sellers in the market each buying or selling 

such a small amount o f the product that any one firm is unable to unduly influence 

m arket supply or demand.

c. There must be freedom  of entry into the m arket so that it is possible for any firm to 

enter the market and add to the supply, which will have the effect of lowering prices.

d. There m ust be perfect knowledge about market conditions among sellers and 

buyers. No one m ust have any privileged information.

e. There must be freedom of entry and exit to the m arkets so that everyone involved is 

a w illing participants.

f. It is necessary, that the good dealt in should be capable of being easily transported 

from one area of the market to another.

g. Buyers are always able to buy from the seller offering the lowest price.

“The theory o f perfect competition presents a model o f a market on which efficiency 

is m axim ised and cannot therefore be im proved by the application of com petition 

rules. The result is that each seller is insignificant in relation to the market as a whole 

and has no influence on the product’s price. Consequently, sellers are described as 

price-takers not price-m akers.”^°' Clearly, this model is difficult to apply from  a 

technical perspective and a financial perspective, because for instance, due to the high

Economics by Sean Nagle, Page 54. 1*‘ edition, 1996. Published by Colour Books Ltd., 
Dublin.

Op. cit. Alison Jones and Brenda Suffrin. Page 7.
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capital costs entry an exit are not easy an the transport of electricity is also difficult, 

com pared to boxes o f goods.

3. What are the economic competition principles of the Chicago and Harvard 

Schools of Economics?

The purpose o f this brief analysis is to establish and examine the basis o f the 

economic competition principles the current liberalisation process. The structure— 

conduct— performance paradigm  of the Harvard School is that “the structure 

determines the firm ’s conduct and that conduct determines market performance, for 

exam ple, profitability, efficiency, technical progress and growth. The model sought to 

establish that certain industry structures lead to certain types o f conduct, which then 

lead to certain kinds of econom ic performance, hi particular, highly concentrated 

industries cause conduct which leads to poor economic performance, especially 

reduced output and m onopoly prices” . “The theory was developed through 

empirical studies of Am erican industries (twenty m anufacturing industries were 

studied in the early 1950s) rather than theoretical models. The conclusion that market 

structure dictated perform ance caused a belief that competition law should be 

concerned with structural rem edies rather than behavioural remedies” . “The initial 

work was done in the 1930’s by E.S. Mason^^^ and was developed by his pupil J.S. 

Bain'^^^ in the 1950s. Bain considered that most industries were more concentrated 

than was necessary (econom ies of scale were not substantial in m ost industries); that 

barriers to entry were widespread and very high and so new firms were prevented 

from entering markets; and that m onopoly pricing associated with oligopolies began 

to occur at relatively low levels of concentration. Criticisms o f Bainian analysis, led 

by the Chicago School, centred on the fact that the conclusions drawn form  the 

em pirical studies were flawed; that they wrongly found barriers to entry to be 

pervasive and wrongly found economies of scale to be rare. Inter alia, these further 

included that they used accounting rates of return to calculate profits although they

Ibid Page 22.
Ibid Page 22.
See E.S. Mason Economic Concentration and the Monopoly Problem (Harvard University 

Press, 1957)
See J.S. Bain, Barriers to New Competition (Harvard University Press, 1956) and 

Industrial Organisation (2"*̂  edition, published by Wiley, 1968)
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are unreliable indicators of monopoly profits; that they used cross-sectional data 

rather than data on a particular industry; that they were not a proper test unless based 

on long-run rather than short-run performance, and that the researchers did not always 

consider that the structural variables were not exogenous i.e. that the concentration 

was itself determined by the economic conditions of the industry. Consequently the 

policy of condemning so many business practices as anti-competitive were 

misconceived. Although mainstream economists no longer believe that structure 

dictates performance, it is accepted that structure is important to the ability of firms to 

behave anti-competitively. Thus the Structure—Conduct— Performance paradigm 

remains a basic tool of competition analysis” .̂ °̂  Market definition, barriers to entry 

and proof of market power are criteria of this analysis. Structure in the form of 

unbundling of the monopoly appears to be part of the European Commission’s model 

of competition.

Chicago economics is a school of neo-classical, libertarian, free-market economics. 

Put very simply, Chicago economics holds that people are rational and that markets 

work and are self-correcting. The foundations of Chicago competition analysis are 

rigorously theoretical rather than empirical, and based on neoclassical price theory. 

The fundamental Chicago view is that the pursuit of efficiency, by which is meant 

allocative efficiency as defined by the market should be the sole goal of competition 

law. Chicago theory holds that the market itself punishes those who are productively 

inefficient. As the conditions of the Pareto-efficiency^°^ can rarely be fulfilled, 

Chicago usually uses potential Pareto-efficiency as the guide, which means a policy 

whereby the total gains of all those who gain should be greater than the total losses of 

all those that lose” .̂ °* The identity of the winners or losers is irrelevant so long as 

efficiency is achieved. Indeed, the Chicago writers consider that few barriers to entry 

exist, that industries frequently benefit from economies of scale and businesses are 

profit maximisers. The Chicago school places much belief in the ability of the market

Op. Cit Jones and Suffrin, Page 22.
“Allocative efficiency is a state in which none o f the players, sellers or buyers, could be 

made better o ff without someone being made worse off. It is sometimes known as the Pareto 
optimal after the Italian economist Vilfredo Pareto who first developed the theory”. Ibid. Page 
8 .

Ibid Page 23.
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to correct and achieve efficiency itself, w ithout interference from governm ents or 

com petition law s” .^°  ̂A few o f the m odel’s basic assum ptions and principles are:-

“ 1. Econom ic efficiency consists o f two parts i.e. allocative efficiency^'^ and 

productive efficiency.^''

2. M ost m arkets are competitive, even if they only contain a relatively small num ber 

o f sellers. Furthermore, product differentiation tends to underm ine com petition far 

less than was form erly presumed. As a result neither high market concentration nor 

product differentiation are the anti-com petitive problems earlier oligopoly theorists 

believed them  to be.

3. M onopoly, when it exists tends to be self-correcting; that is the m onopolist’s higher 

profits generally attract new entry into the m onopolist’s market, with the result that 

the m onopolist’s position is quickly eroded.

4. Natural barriers to entry are more imagined than real. As a general rule investm ent 

will flow into any market where the rate of return is high. The one significant 

exception consists o f barriers to entry that are not natural - that is, barriers that are 

created by governm ent itself. In most m arkets the governm ent would be best off, if  it 

left entry and exit unregulated.

5. Econom ies o f scale are far more pervasive than economists once believed, largely 

because earlier econom ists looked only at intra-plant or production econom ics, and 

neglected econom ies o f distribution. As a result many more industries than were 

form erly thought m ay operate most economically only at fairly high concentration 

levels.

Ibid page 24.
“ On a perfectly competitive market the market price equals the marginal cost and is said to 

lead to allocative efficiency. The supplier will expand production to the point where market 
price and marginal cost coincide. Everyone who is willing and able to purchase the product at 
its cost of production will therefore be able to do so” . Ibid Page 8.

“Productive or technical efficiency implies that output is maximised by using the most 
effective combination of inputs, hence internal slack (also called X-inefficiency) is absent. 
The goal of productive efficiency implies that more efficient firms that produce at lower 
costs, should not be prevented from taking business away from less efficient ones. It is not a 
Pareto improvement since less efficient firms are left worse o f f ’. Ibid. Page 24 citing R.J. Van 
den Bergh and P.D. Camesasca, European Competition Law and Economics: A Comparative 
Perspective (2"‘‘ edn.. Sweet & Maxwell, 2006) 29-30. That is, goods are produced at the 
lowest possible cost and results from perfectly competitive markets, ibid, Page 8.
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6. Business firms are profit-m axim isers. That is, their managers make decisions that 

they anticipate will make the firm more profitable than any alternative decision 

would.

7. Anti-trust enforcem ent should be designed in such a ways as to penalise conduct 

precisely to the point that it is inefficient, but to tolerate or encourage it when it is 

efficient.

8. The decision to make the neoclassical market efficiency model the exclusive guide
Q1 9for antitrust policy is non-political” .

Three different models o f com petition have been briefly discussed above. None are a 

perfect fit to the electricity industry, but each model has aspects, that can be used in 

the creation o f com petition in the electricity industry. The European Com m ission, it 

would seem from the sim ilarities o f the perfect model o f com petition and the model 

set out in the liberalisation Directives attempted to use parts o f each model of 

com petition to establish com petition in the electricity industi7. The criteria of the 

perfect model o f com petition can be applied to m anufacturing, but I contend are less 

applicable to the electricity industry, because it is an industry with few similarities to 

m anufacturing. Similar comm ents apply to the Harvard and Chicago schools. They 

appear to apply reasonably well to m anufacturing industries where price elasticity, 

substitution with other products or perhaps even doing without them  are criteria that 

can be applied easily. Frequently, products become obsolete over tim e with 

technological advances, for example, the move from Long-Playing records to 

cassettes, to compact discs, to downloading music in digital form at from the internet. 

All this has taken place over a tim e span of less than forty years. Electricity on the 

other hand has virtually stood still in time, the only significant advance in technology 

was from direct current to alternating current and the generation of electricity by 

nuclear fusion and fission, no substitutes exist. Taking into account all o f the above 

economic competition models, and the unique systemic features of the electricity 

industry and the critical nature o f the industry, it is undoubtedly difficult to establish 

exactly what form com petition in the electricity should or could take. However, an 

attempt is made to establish some criteria o f what could be opened to competition 

below, and what com petition m ust achieve at a minimum.

Ibid. Page 24, citing H. Hovenkamp, “Antitrust Policy after Chicago” (1985) Univ. Mich. 
LR 213, 226-9.
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4. What are the criteria of competition for the electricity industry?

The sale of electricity can be by any party. The generation of electricity can also be by 

any party. This is the principle on which m anufacturing works. If consumers do not 

wish to purchase for instance, a particular brand of car, they can choose another, or 

they can choose not to buy any. Electricity is different. There is only one product. 

This product as stated above is not substitutable and thus economic principle of 

substitutable products does not apply to this product or this industry. So the only 

choice is who to buy it from, because it m ust be bought. Because it m ust be bought 

the economic principle of price elasticity referred to in chapter 2 (and above) also 

does not apply to this product or this industry. The argument of who manufactures or 

generates this product also seems less relevant, if the exact same product is being 

generated or produced. The product is consumed as soon as it is generated, therefore 

no quality or prestige issues arise, it cannot be generated or manufactured better. But 

it must be generated or m anufactured all the time. The process of m anufacture or 

generation can be different, but it is still the same product. The only relevant issues in 

respect o f generation are, can it be m anufactured at lower cost and more efficiently. 

These are thus the only three criteria that must be fulfilled by competition. Lower 

cost, increased efficiency, and continuous generation. Thus principles o f economic 

com petition must focus on these criteria.

The supply or sale of electricity can be m arketed and sold in any package, but since 

everyone is selling the same product, the only criterion is price. Price can be varied 

according to consumption levels or non-consum ption levels, or varied if one 

purchases another product alongside electricity, but everyone has to buy some. 

Consumers are therefore captive buyers. A captive buyer provides a distinct 

advantage to the seller, because the product will be purchased and thus there is 

certainty in the sale o f this product that is not provided with other products for 

example, the car scenario referred to above. Thus some protection m ust be provided 

to the captive buyer, so that the seller does not abuse this position by for instance, 

increasing prices by withholding the product. Controls must therefore be placed on 

the seller and m anufacturer of this product, the generator, to avoid abuse of this 

exclusive position. On the assum ption that everyone wishes to consume electricity 

when they wish without penalty, rather than relying on non-consum ption, because
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non-consum ption does not benefit either the seller or the purchaser, the criteria for the 

purchaser are continuous availability and price. Non-consum ption also deters 

investors.

Com petition m ust therefore improve the non-com petitive position of generating and 

supplying electricity on the criteria of 1 .lower cost generation, 2. increased efficiency 

in generation, 3. continuous generation, 4. continuous availability of electricity and 5. 

lower purchase price o f electricity. O therwise competition serves no useful purpose. 

These are the m inim um  requirem ents or conditions of what com petition m ust do.

The sixth criterion o f the competitive regime is the controls on the generator and 

seller to protect the captive buyer. A regulatory com petition regime in the electricity 

industry must, on the presum ption that it is beneficial to society as a whole rather than 

ju st a particular sector o f society, meet these six criteria.

For the benefit o f com petitors and to establish competitors, rules must be made to 

allow them to compete on equal terms and this is the seventh criterion. There are two 

other issues that require consideration but are not as such criteria that m ust be 

fulfilled. Firstly, double market exposure, because the input market is limited, since 

there are only a lim ited num ber o f suppliers of primary fuel to produce this product 

and secondly, the artificial wholesale electricity market created for com petition, since 

without com petition there is no market, and the seller sells direct to the consumer. The 

point o f the analysis above is to dem onstrate that economic principles that can be 

successfully applied to some industries that cannot be successfully applied to the 

electricity industry. It also identifies the criteria that must be considered in 

establishing the legal rules, the regulatory regime, to create a com petitive m arket in 

this particular industry. Finally, to determine whether competition is beneficial in this 

industry, it sets out the criteria by which competition in this industry m ust be judged. I 

argue, if  these criteria are not met, competition in this industry is clearly not achieving 

what it is supposed to achieve and may not be achievable using the standard economic 

principles o f competition or perhaps at all. Furthermore, I argue on a general level, the 

m ovem ent from a m onopoly position to a competitive position implies saving money, 

not costing more money, either on a personal consum er level or societal level. The
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im plem entation o f competition should therefore be cost neutral to the consumer. 

Com petition is thus complex, technological and systematic in the electricity industry.

As stated previously the economics of the electricity industry have not changed; there 

is no new technology to which regulatory law must adapt, because the principles of 

generating and supplying electricity are the still the same. It is generated, transmitted, 

distributed and sold -  but in real time, unlike m anufacturing processes that can be 

easily interrupted, and where there is also world-wide sourcing o f parts and materials 

etc.

Thus the same economic principles are applied to dissim ilar situations and might 

therefore not be appropriate I argue. Lack o f planning, be it by cost / benefit analysis 

and be it by determining the appropriate variables and principles are some of the 

causes of this re-regulation and thus uncertainty. Certainty is a core principle o f 

investm ent economics, rates o f return on investment are calculated on this principle, 

because certainty equates to risk. Certainty is also a core principle o f law, because it 

allows people to regulate or determine their lives and make decisions. The rules o f 

com petition can only work if the rules are certain, it is not possible to com pete if the 

rules are uncertain, and thus the economic rules o f com petition and the law to 

im plem ent the economic rules must be certain. The frequent change of regulatory law 

and the setting of constantly new objectives should not form any part in regulatory 

law I argue.

Peter D. Cameron describes the com petition that the European Com m ission is trying 

to achieve in the electricity industry differently. He refers to the Com m ission’s 

com petition strategy o f comprising of three strands. Increase supply competition, 

ensure effective access to energy networks and guarantee free consum er choice.^ 

This is clearly what is set out in the liberalisation Directives. However, I argue this 

approach is too general and vague because consum er choice between high prices is of 

no benefit, access to energy networks and increasing supply com petition are also of 

no benefit if they do not lower prices for the consumer. In fact, these three strands 

have only benefited investors, all at the expense of the consumer, because these three

Op cit Peter Duncanson Cameron, Page 280.
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strands are now in place. Thus competition is only o f benefit, if it can reduce prices to 

consumers, but it has not done this and in fact there is a greater degree of upward 

price volatility now. The conclusion that can be drawn from  the evidence so far is that 

com petition is m ore for the benefit and enrichm ent of investors or stakeholders. I 

argued in chapter 1 that liberalisation o f the electricity industry in the context of 

Ireland appears to be a transfer of wealth from the State to the private investor. To 

date there has not been any evidence to refute this argument.

I argue further that it is even difficult to ascertain what type o f com petition the 

Com m ission is trying to achieve. For instance, in the Dutch case Vereniging voor 

Energie v. D irecteur van de Dienst uitvoering en toezicht energy (DTE -  Director of 

the Service for Im plementation and Control o f Energy)^'”̂ referred for a prelim inary 

ruling on Article 86 (2) EC and Article 7 (5) D irective 96/92/EC concerning com m on 

rules for the internal m arket in electricity (under Article 234 EC by the Dutch 

Adm inistrative Court for Trade and Industry), relating to the latter’s decision to 

reserve on a preferential basis a portion of the capacity of the cross-border system for 

the importation of electricity into the Netherlands to Nederlands Elektriciteit 

Adm inistratiekantoor BV (NEA) previously known as SEP, the court was asked I. (a) 

can Article 86 (2) EC be invoked to justify continuing to grant a company which was 

form erly entrusted with operation o f services of general economic interest and which 

entered into certain com m itm ents in connection with such operation a special right to 

enable it honour those comm itm ents after the particular task assigned to it has been 

completed, I. (b) if this question is answered in the affirmative, is a rule which 

provides for the preferential allocation for a period o f ten years o f half to a quarter 

(declining over time) o f the cross-border transm ission capacity for electricity to the 

undertaking concerned nevertheless invalid because 1. it is not proportionate in 

relation to the public interest served thereby; 2. affects trade to such an extent as 

would be contrary to the interest o f the Com m unity? II. W hether the allocation 

m ethod relating to the cross-border transm ission capacity o f electricity is to be 

regarded as a technical rule with the meaning of Article 7 (5) of Directive 96/92/EC 

and if so the allocation m ethod must not draw any distinction in granting access, in

Verenigin voor Energien Milieu en Water, Amsterdam Power Exchange Spotmarket BV, 
Eneco NV v. Directeur van de Dienst uitvoering en toezicht energie. Case C -17/03 o f 7 June 
2005.
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other words not discrim inate in granting access. The second question concerned 

whether the prohibition on discrim ination in the Directive precluded measures set out 

in the national System Code which allocate to the SEP on a priority basis a part o f the 

capacity for the im portation of electricity so as to enable it to fulfil its obligations 

under the international contracts which it concluded at the tim e when it was entrusted 

w ith the task of ensuring the reliable and effective operation of the public distribution 

o f electricity, at costs which were as low as possible and justified in the light o f the 

public interest? As stated by the court in paragraph 41 “in interpreting a provision of 

Com m unity law, it is necessary to consider not only its wording also the context in 

which it occurs and the objects o f the rules of which it is part” . In this case the court 

certainly did this exam ining not only the Treaty and Directive article provisions, but 

also its recitals, the national law and system code. The court did not make a ruling on 

the first question, however, it did find that the Directive prohibited all discrim ination 

and was thus not lim ited to covering technical rules (under Articles 7 (5) and 16 o f the 

Directive). The Dutch Governm ent had also not availed o f a derogation, which was 

possible under Article 24 o f the Directive and the Com m ission stressed “there is no 

obligation in the Directive to revoke contracts such as the international contracts of 

SEP. That situation, however, does not authorise breach o f the rules o f the Directive 

on the ground that such breach is necessary in order to honour those contracts. 

Furtherm ore, revocation o f those contracts would merely be an indirect and potential 

consequence of the Directive” . H o w e v e r ,  setting all this aside for a m om ent and 

considering this case from the perspective o f attempting to determine what type of 

com petition is appropriate. According to the facts accepted by the court, com petition 

in the supply of electricity in the Netherlands is in practice able to operate only by 

way of electricity generated outside that M em ber State (paragraph 49), further the 

contracts, of which there were three, to three different companies from two different 

M em ber States (Germany two and France one) provided the lowest cost electricity to 

consum ers, in addition the contracts were on a reducing basis over tim e (being 47%  of 

the available interconnector capacity in 2000 and 23.4% from 2001 to 2009), it seems 

that com petition on the basis o f these facts is not so easily determined according to 

the Com m ission’s m odel of electricity competition. A possible explanation is that 

non-discrim ination takes preference to com petition and the lowest cost to the

Ibid Paragraph 83 of the judgment.
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consumer. Furthermore, these contracts by their nature would not only have offered 

the lowest cost to the consumer, but would have reduced price volatility for all 

consumers. In sum it seems the Com m ission appears to be seeking a specific form of 

com petition, quite different to the free market form of competition, since comparing 

for instance, a m anufacturer who wishes to choose a supplier o f raw materials in order 

to manufacture the goods, a supplier cannot claim discrim ination, because the 

m anufacturer has entered into a long term contract with a different supplier for 

whatever reason chosen, be it on cost or reliability or quality grounds.

5. Is a regulated monopoly supply preferable to unfettered competition?

Unfettered com petition is not applicable to the electricity industry in Europe because 

it is tightly regulated in many M em ber States. However, the purpose of this section is 

to establish whether there might be some benefits to the electricity industry from 

unfettered competition. Furthermore, what benefits can ensue from a regulated 

monopoly.

According to Arm strong and Sappington “economists have developed an extensive set 

of principles for regulating a m onopoly supplier. The benefits o f unfettered pervasive 

com petition are also well docum ented and well understood. However, our 

understanding of the precise conditions under which regulated m onopoly supply is 

preferable to unregulated com petition is limited. Furthermore, we know relatively 

little about optimal liberalisation polices - the policies that govern the transition to 

com petitive market conditions - in cases where competition is deemed superior to 

m onopoly” .

“Because o f its daily operation in the industry and its direct contact with consumers, 

the regulated firm will be better informed than the regulator about the dem and for the 

regulated services its supplies, the m inim um  possible current cost of delivering the 

services and the potential for less costly future provision. In practice, regulators

Mark Armstrong and David E.M. Sappington Regulation, Competition and Liberalisation. 
Article from the book entitled Developments in the Economics of Privatisation and 
Regulation.The International Library of Critical Writings in Economics 219. Edited by 
Michael Crew and David Parker. Published by Edward Elgar Publishing UK and USA 2008. 
Also published in the Journal of Economic Literature Vol. XLIV (June 2006) Page 325-366.

447



invariably lack important inform ation about the markets they oversee and so will not 

be able to direct and control perfectly the activities o f a m onopoly producer. This 

inform ation asymmetry generally gives rise to an unavoidable trade-off between rent 

and efficiency: the firm can be m otivated to operate efficiently, but only if it is 

awarded substantial rent for doing so. This reduces the net benefits enjoyed by 

consum ers” .^’’ “A transfer payment from consumers to the firm entails a reduction of 

benefit in the surplus enjoyed by consumers because this cost arises from the 

distortions created by the taxes im posed on consumers / taxpayers to raise the funds. 

The m onopoly supplies a single product at a regulated unit price. The dem and curve 

for this product is com m on knowledge. The regulator sets both the unit price for the 

regulated product and a transfer payment from consumers to the regulated firm. The 

firm ’s marginal cost can be a high or low value. The regulator does not share this 

inform ation and never observes the firm ’s marginal cost directly. The regulator 

perceives the two possible cost realisations to be equally likely. For sim plicity the 

firm ’s fixed cost o f operation is assumed to be common knowledge. The firm seeks to 

m axim ise its rent, which is the sum of its profit and the transfer payment it receives
Q1 Xfrom the regulator” . “W ith the unregulated model of competition no transfer 

payments to or from the firms in the industry are possible in this setting. In particular, 

the f in n s’ profits cannot be appropriated by the government to reduce the general tax 

burden elsewhere. Therefore the social cost o f public funds plays no role in this 

setting. In this setting regulated m onopoly offers four potential advantages over 

unregulated competition: (1) industry prices can be controlled directly; (2) transfer 

payments can be m ade to the firm  to provide desired incentives; (3) the firm ’s profit 

can be taxed to generate public funds, thereby reducing the deadweight losses 

associated with other sources o f public funds and (4) duplicative fixed costs of 

production can be avoided because there is only one industry supplier” .^'^ 

“Unregulated com petition has three corresponding potential advantages: (1) the 

likelihood that the industry producer has the low marginal cost is higher than under 

m onopoly because even if one firm  fails to secure the low costs, its rival may do so; 

(2) the presence o f a rival with correlated costs reduces the information advantage of

Ibid. Page 405. 
Ibid Page 407. 
Ibid Page 408.
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the industry producer; and (3) any direct, operation costs o f regulation (e.g. the 

salaries o f regulators and their staff) are avoided”.^‘^

This example does not correspond the Irish electricity industry prior to liberalisation 

in a num ber o f aspects. For instance, the avoidable regulator costs in a competitive 

unregulated model, applied to the Irish m onopoly model. Furthermore, the ESB 

m onopoly was self-sufficient and did not require any funds from taxpayers or 

consum ers and still the price of electricity consumers then paid was very reasonable. 

At the same time, the Governm ent benefited from  employee taxes, taxes on profits 

and a dividend at a minimum. The inform ation advantage had no relevance in the 

Irish m onopoly model and of course the other advantages o f the m onopoly model 

referred to above were also present.

However, “scale economies often are pronounced in network industries where 

substantial physical infrastructure (e.g. gas, water, electricity distribution system or a 

telecom m unications network) m ust be deployed in order to deliver service to 

custom ers” .F u r t h e r m o r e  additional institutional factors can affect the optimal 

choice between regulated m onopoly and unregulated competition. These include (1) 

the resource constraints the regulator faces; (2) the potential role of regulation in 

pursuing distributional objectives; (3) the instruments available to the regulator; (4) 

the prevailing degree o f regulatory independence and accountability; (5) the 

ownership structure of the incum bent industry producers; and (6) the importance of 

industry investment and innovation” . W i t h  respect to “resource constraints both the 

relative and absolute level o f resources available to the oversight agencies influence 

the relative merits o f m onopoly and liberalisation” . " Com petition may be less likely 

to impose meaningful discipline on a dom inant incum bent supplier because o f these 

constraints.

In the context o f distributional objectives, “differences in the cost of serving different 

custom ers and differences in the wealth levels of different customers can raise

Ibid page 409. 
Ibid. Page 410. 
Ibid Page 410. 
Ibid Page 411.
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concerns about universal service -  the ubiquitous delivery of essential services at 

affordable prices” .̂ "̂' “W hen a governm ent has lim ited ability to redistribute incom e 

directly (perhaps because income taxes are widely evaded, for example), the regulated 

prices o f essential services can constitute an im portant means to promote universal 

service. Because prices tend to reflect costs under unfettered competition, individuals 

that are particularly costly to serve (because of their geographic location for example) 

m ay face unduly high prices for key services under unregulated competition. In 

contrast, a regulated m onopolist will agree to serve high-cost (e.g. rural) custom ers at 

relatively low prices if it is perm itted to offset the associated financial losses by 

charging prices sufficiently above the cost o f serving low-cost (e.g. urban) customers. 

Consequently, universal service (and other distributional) concerns can cause 

regulated m onopoly to be preferred to unregulated com petition” .

W ith respect to (3) above available policy instruments, “in practice regulators are not 

always able to deliver transfers to the firms they regulate. If the regulator lacked this 

ability and wished to ensure the m onopolist never terminated its operations, the 

regulator could do no better than to set a single price equal to the high marginal cost. 

The level of expected welfare is thus less and consequently, unregulated duopoly is 

always preferred to this restricted form  o f m onopoly regulation”'̂ ^̂  I argue, this 

argument does not apply to the Irish electricity industry, because the Regulator has 

extensive powers to address such a situation, should it arise. Indeed the opposite is 

true in the current regulatory climate, because the Regulator’s powers are so extensive 

it seems, as to order the disposal of the form er m onopolist’s generator assets. In the 

Irish context, the form er m onopolist is a semi-state company and this again prevents 

this situation from  occurring. Thus the above argument cited by Armstrong and 

Sappington can only apply to a private monopolist. M oreover, when the semi-state 

monopolist was unregulated, it did not term inate its operations and thus there were no 

policy instrum ents rather than restricted policy instruments, and still the m onopolist 

did not abuse its position. From a network asset perspective, term ination of operations 

would be very unlikely to occur, because the assets would be virtually impossible to 

move. The only option would be to sell them and this could not be done without

Ibid Page 411.
Ibid Page 411.
Ibid Page 411.
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consent from  the government. The additional part of Armstrong and Sappington’s 

argum ent that “if  a regulator has lim ited ability to reward a m onopoly supplier for 

superior perform ance and penalise the firm  for inferior performance, the regulator 

may be unable to motivate the firm to serve consumers well” is also not o f relevance 

to the Irish pre-liberalisation context, because the ESB ’s record speaks for itself, 

because custom ers were served very well. Post-liberalisation, the ESB has still 

performed well, however, charges such as re-connection charges, charges to be 

connected to the electricity supply for houses constructed in rural areas etc have been 

adjusted significantly upwards, because although ESB carries out these physical tasks, 

connection, disconnection and re-connection policies are no longer under its control, 

but under the control of the Regulator. Thus for instance, if  one o f the independent 

suppliers wishes to disconnect a custom er for non-payment o f its electricity bill, the 

ESB has the task of disconnecting the party and must recoup its costs. Under the pre

liberalisation m onopoly position, less disconnections would have occurred, because 

custom ers would have been more likely to pay their lower cost bills, because of the 

lower cost and because there was no alternative supplier. The ESB would therefore 

have been certain that it would be paid, eventually. M oreover, any loss could be 

distributed across all customers. This is less certain with independent suppliers. 

According to A nnstrong and Sappington the regulator will also find it difficult, if not 

impossible, to make inform ed policy decisions, if it is not authorised to compel the 

monopoly firm  to report data on its operations, even if the regulator has ample 

resources and ability to analyse and interpret data. They argue that because of these 

lim ited powers to reward or penalise the monopoly, m onopoly regulation can be 

rendered ineffective. This therefore increases the merits of unregulated com petition 

(because they regulate each other). I argue, whether it is an unregulated semi-state 

m onopoly or a private m onopoly, both must report to the tax authorities and extensive 

accounting obligations under other laws exist. Thus this data is largely publicly 

available. There is also an inter-linkage between security of supply, investm ent in 

generation and network assets and efficiency. Efficiency itself can be defined 

differently and thus the question o f whether, in particular semi-state m onopolies, need 

to be penalised and rewarded like unruly children is not as clear-cut as it m ight seem. 

This does not mean that objectives and targets should not be set to continually create 

further efficiencies.
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A further issue identified in the regulated m onopoly and unfettered com petition 

scenario concerns “a regulator’s powers to control the activities o f new suppliers” 

because this can also affect the relative merits o f monopoly and com petition. “To 

illustrate, suppose the regulator cannot impose any regulations on new competitors. In 

particular, suppose a regulator cannot lim it the range o f services that com petitors offer 

or tax any o f these services. In this case even though liberalisation may help to 

m otivate the incum bent supplier to reduce its operating costs, it may allow com petitor 

to engage in cream skimming. Cream skim m ing is the act o f serving the most 

profitable custom ers and leaving the less profitable customers. Cream skim m ing can 

limit the ability o f the incum bent supplier to finance particularly low prices on some 

services with substantial profit earned on other services and thereby underm ines 

socially desirable pricing structures. Therefore, managed competition (which entails 

regulation o f both incum bent suppliers and new entrants) might be preferable to 

unfettered com petition when an ineffective tax system requires that universal service
927be pursued through industry prices” .

Arm strong and Sappington argue, “the extent o f government ownership of the 

dom inant incum bent supplier also can affect both the merits and the m ost appropriate 

form o f liberalisation. A firm that is largely owned by the governm ent can be less 

responsive to the oversight and demands o f shareholders than are privately owned 

finns. Furthermore, state-owned enterprises can face softer budget constraints than 

their privately owned counterparts in the sense that the government may be more 

willing to tolerate losses by the firm and to finance the firm ’s continued operation 

despite poor historic financial performance. Because of the corresponding diminished 

incentive to m inim ise production costs, a state owned enterprise may operate with 

higher costs than a privately owned monopoly. Therefore liberalisation may have 

greater potential to reduce industry costs when the incumbent m onopoly supplier is 

owned prim arily by private investors than when it is owned prim arily by 

governm ent” . However, there are several arguments to counter this. Poor historic 

financial performance m ust be adjudicated upon over a time period o f several years.

Ibid Page 412.
Ibid Page 412. Note the authors made a slight error in the text, by reversing the argument 

of private and government ownership. Specifically “Therefore liberalisation may have greater 
potential to reduce industry costs when the incumbent monopoly supplier is owned primarily 
by government than when it is owned primarily by private investors”. This has been corrected 
above.
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particularly in the electricity industry, due to the large capital expenditures required 

for infrastructure investment. Secondly, an incentive to m inim ise production and 

industry costs, could be achieved by employees earning small amounts of shares in 

the company for efficient performance. Employees thereby earn a dividend during 

their working lives and upon retirem ent the shares are bought back by the com pany at 

an agreed cost and re-distributed to new employees, so that the employee 

shareholding rem ains small and governm ent can still intervene if necessary.

W ith respect to (4) the prevailing regulatory independence and accountability 

Arm strong and Sappington argue that a “captured regulator may not faithfully pursue 

the social objective. “A regulator is said to be captured by the firm he regulates when 

the regulator generally im plem ents policies that further the interest of the firm at the 

expense o f the broader social interest. M any factors increase the likelihood of 

regulatory capture. For example, a regulatory agency with lim ited expertise and 

resources may be forced to rely heavily on the advice and information supplied by the 

firm  when form ulating policy. Alternatively, the firm may routinely offer attractive 

em ploym ent opportunities to regulators who have proved to be cooperative and the 

country’s laws may not preclude such offers. Also the firm may provide a sizable 

portion of the regulator’s ongoing budget and may have some discretion over the 

tim ing and m agnitude o f its contributions to the regulator’s budget. The entry of 

additional competitors may be the best way to impose meaningful discipline on the 

incum bent supplier and otherwise ensure long-term gains for consum ers” .̂ ^̂  “A 

regulator’s com m itm ent powers can be enhanced by a variety o f factors, including 

strong legal institutions and a long tenure. Strong legal institutions can thwart 

attempts by other governm ent agencies to intervene in the day-to-day operations of 

the regulatory agency and can thereby enhance a regulator’s com m itm ent powers by 

reducing the likelihood that the terms of announced regulatory policies will be 

changed. W hen legal institutions are weak, pressure groups may anticipate substantial 

benefits from convincing the regulator to renege on the promises he has made to the 

firm” . '̂’° “Thus, the independence o f a country’s judicial system and the ability o f a 

country to enforce the terms o f legal contracts can affect the optimal design o f

Ibid Page 413.
Ibid Page 412 and 413. In particular this concerns the promised returns on investment in 

infrastructure which are long-term.
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industrial pol icy” . T h i s  aspect is discussed from  a different perspective below in 

respect of a legitimate expectation to regulatory certainty.

The link between industry structure and the incentive to innovate and to reduce costs 

is complex even in the absence of regulation according to Arm strong and
Q -3 0

Sappington. “Competing firms may have greater incentive than an unregulated 

m onopoly provider to reduce operating costs in part because industry output (and thus 

the potential cost savings from a reduction in m arginal production cost) is greater
Q-3-3

under competition than under (un)regulated m onopoly” . ' In contrast, substantial 

m arket concentration can encourage innovation for at least two reasons. First, the 

profit a m onopolist generates can serve as a valuable source o f research and 

developm ent funding. Second, the prospect of substantial m onopoly profit can be a 

com pelling reason to undertake research and developm ent investment. In contrast, 

because it requires revenues to track costs closely, rate o f return regulation (like other 

forms of cost-plus regulation) typically provides lim ited incentive for innovation and 

cost reduction. Now consider price cap regulation, which typically perm its revenues 

to diverge from realised costs for a specified period o f tim e (e.g., four years) but does 

not promise specific long-term returns on investment. Although such a policy can 

provide substantial incentives for short-term  innovation and cost reduction, it may 

provide lim ited incentive for long-term infrastructure investment. Therefore, the 

choice between rate of return regulation and price cap regulation will depend in part 

on the type of investment that is m ost im portant to secure. In settings where the top 

priority is to induce the regulated firm to em ploy its existing infrastructure more 

efficiently, price cap regulation may be preferable. In contrast, in settings where it is 

important to reverse a history of chronic under-investm ent in key infrastructure, rate 

of return regulation may be preferable” .̂ '̂ '* W ith respect to infrastructure investment 

and generator investment in Ireland, m uch of this has been taken out o f the hands of 

the Electricity Supply Board, because in fact, it is the new market participant

Ibid Page 414.
Ibid Page 415.
Ibid Page 415. The text refers to unregulated monopoly, however, the discussion so far has 

centred on a regulated monopoly and hence the brackets, because otherwise two completely 
new situations are being referred to in this context.
" “ Ibid. Page 416.
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generator companies who decide where investm ent in infrastructure takes place 

through the connection offer process, whether it is appropriate or not.

To conclude, from the discussion above in relation to a regulated m onopoly and 

unfettered com petition although there could be some advantages to unfettered 

com petition, for the most part a regulated m onopoly appears to provide more 

advantages and disadvantages to increase efficiency can be achieved via other 

regulated policies. O f course this is only one scenario, I argue in the case of, for 

instance, an unregulated or lightly regulated m onopoly versus regulated com petition, 

as was the case prior to liberalisation in Ireland, these advantages increase and are 

strengthened, particularly in respect o f consum er prices and infrastructure investment.

6. What is a Legitimate Expectation?

The discussion above centred on identifying what type o f com petition and regulation 

options are available and issues that surround each option. Uncertainty prevails in 

com petition policies and regulation as evidenced by the discussion above. It seems for 

every argument there is a possible counter-argument, depending on what objectives 

are to be achieved. This section o f the chapter centres on certainty and whether there 

is a legitim ate expectation to regulatory certainty, despite the uncertain econom ic 

com petition policies.

“Legitimate expectations means that any individual who as a result o f governm ental 

conduct, holds certain expectations concerning future governm ental activity, can 

require those expectations to be fulfilled unless there are com pelling public interest 

reasons for not doing so” .̂ ^̂  It is a legal principle, which informs and controls the 

im plem entation of public policy by adm inistrative authorities.^^^ This legal principle, 

although originally developed in Germ an public law, began to gain an acceptance in 

European Com m unity law and English law in the 1970s and 1980s.^^’ As in the

Legitimate Expectations and proportionality in Administrative Law by Robert Thomas 
LLB, PhD University of Manchester, published by Hart Publishing Oxford and Portland, 
Oregon, US. 2000. Introduction.

Ibid.
Ibid. Since Ireland is also a common law jurisdiction, although with constitutional 

differences, in that Ireland has a written constitution, whereas the UK has an unwritten
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English courts, this principle m ust be applied when enforcing Com m unity law in the 

Irish courts.

6.1 How might the principle of legitimate expectation be relevant to the 

liberalisation process of the electricity industry?

This section explores whether parties such as new market participants and perhaps 

also the different arms o f the form er m onopoly have a legitim ate expectation that 

there is certainty in the law in the context o f the liberalisation process of the industry. 

This question I argue is o f merit, because as dem onstrated in this thesis, uncertainty in 

the law, in this case, has high additional costs for the parties. For the new market 

participants as previously referred to there are legal and technological costs including 

new work practices costs that might come under the um brella of adaptation costs. 

However, adaptation costs m ight be expected once and could be stretched to twice in 

the life-time of a generator company. Yet, when they occur more frequently than that, 

they turn into continuous running costs that either eat into the profits o f a generator 

company or are passed to the consumer. In Ireland for instance, parties who held 

Connection Agreements with the Electricity Supply Board were obliged to enter into 

Connection Agreements with the Transm ission System Operator when the 

Transm ission System Operator was allocated this function under the 2001 

Regulations. But as the regulatory system was changed by determinations from the 

Com m ission for Energy Regulation, all participants then had to enter into a further 

Connection Agreement with the Transm ission System Operator. M arket Participants 

thus incurred additional legal costs several times, over a short period o f time. 

Engineering consultant and adm inistrative costs would also be likely. So far M arket 

Participants have endured these administrative actions fairly silently at their own 

expense as evidenced by the num ber of disputes the Regulator has settled over the 

years o f liberalisation. The question o f a legitim ate expectation to regulatory certainty 

could also be extended to the form er monopoly, who has incurred unbundling and re

branding, new work practices etc costs several times now, as referred to in chapter 3 

of this thesis. Perhaps this question could also be extended to consumers in terms of 

has the consum er a legitim ate expectation that the objectives o f com petition in the

constitution, there are still sufficient similarities to apply this principle and the arguments to 
the Irish context.
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industry will be met, regulatory certainty being a criterion to achieving the objectives. 

For instance, the objective o f lower cost electricity than in the non-liberalised era has 

not been achieved in a single year through competition since liberalisation of the 

industry. Nor has liberalisation resulted in efficiencies since this is im possible when 

expensive infrastructure is built to accom modate windfarm s in rem ote areas. These 

are high-level objectives that m ight require further definition, (on the assum ption that 

com petition in the industry is to benefit society as a whole, rather than just a few 

select m em bers) but the issue of any party finding redress at any forum if these 

(legitimate) expectations are not met exists. For new market participants, this 

legitim ate expectation to regulatory certainty does not exist on a statutory level, but 

should be developed as a viable legal option of redress, because continued high 

regulatory adaptation costs, might become a deciding factor in whether a market 

participant could continue in business. Thus I argue, ad hoc decision m aking by 

adm inistrative authorities creates regulatory uncertainty, with substantial financial and 

other consequences for parties in the industry, but also for the consumer. Parties 

affected by these decisions must have a form of redress, even if the statute does not 

foresee this.

6.2 What are the criteria of a legitimate expectation?

The criteria o f a legitim ate expectation differ slightly, depending on the forum  and 

jurisdiction. They might also differ because of the circumstances of the case and the 

weight given to the public policy interest and the party asserting a legitim ate 

expectation, because essentially, these are the two interests that are being balanced. 

There is also a political elem ent to this concept because “the growth of administrative 

pow er over the last century has presented a m ajor challenge for the legal systems of 

m ost developed countries. As the range o f tasks performed by the modern 

adm inistrative state has increased to an unprecedented scale, so has the potential for
Q O Q

arbitrary or unfair action as regards the individual.” “A functionally specialised 

class o f adm inistrators grew in num ber in order to realise the attainm ent o f social 

purposes” . I t  is clear that in Ireland this specialised class o f administrators also 

includes economic purposes. There is therefore, a need that the exercise o f these

Ibid. Thomas, Page 1.
Ibid Thomas, Page 2.
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powers be subject to legal supervision. “The response of different legal cultures to this 

challenge has varied. In Continental European states it was generally recognised that a 

separate law of public administration was needed to control and supervise the 

activities o f the state. Courts of public administration were established which 

developed distinct principles of public law. In common law jurisdictions, public 

authorities were subject to the same legal processes and principles as those which 

applied between private individuals.”^'''’ However, the principle o f legitim ate 

expectation (and other continental public law principles) has been adopted by the 

European Court o f Justice. The common law system, in the United Kingdom, applied 

this principle from at times different perspectives, because “regard for the need by the 

courts to maintain their traditional restraint towards public decisions” ,̂ '*' has in some 

instances lim ited the principle o f legitimate expectation to exam ining cases from only 

a procedural perspective and not the substantive aspect of the case. Hence, in this 

thesis the focus o f discussion is m ainly on the European Court of Justice’s 

interpretation of the principle. M oreover, the historical developm ent o f administrative 

law from a continental European perspective and the common law judicial review has 

been different and it is debatable whether the common law system has kept pace and 

developed sufficiently taking into account the need to integrate European Union law. 

As stated by Thomas “as European states pursue common objectives through the 

European Union, positive law-making extends to the supranational level as 

dem onstrated by the constant stream of regulations, directives and decisions flowing 

from the European institutions” . T h o m a s  quotes Lord Hewart of Bury fulm inating 

against the growth of “administrative law lessness” which was underm ining the rule 

of law.*̂ "̂  ̂ From  a functionalist perspective Thom as’s view is, that the common law 

courts not only lack the institutional ability to resolve new issues coming before them, 

but their judgem ents also reflect a preference for private rights rather than public 

duties.‘̂ ^̂

Ibid . Thomas, Page 1
Ibid Thomas, Page 70 referring to Lord Irvine of Lairg QC “Judges and Decision Makers: 

The Theory and Practice of Wednesbury Review”. 1996 PL 72.
Ibid Thomas, Page 2.
Ibid Thomas, Page 8 quoting Lord Hewart of Bury, The New Despotism (Benn, London 

1929)
Ibid Page 8.
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The European Court o f Justice on the other hand “utilised a comparative m ethod in 

order to draw upon the laws o f dom estic legal systems. In doing so the Court has not 

been content to adopt those principles which are merely arithmetical com m on 

denom inators between the legal system of the M em ber States but has chosen those 

which it considers to be the most progressive or carefully considered having regard to 

the objects of the Treaty” .F u r th e r m o r e ,  “Continental legal systems have been the 

predom inant sources for developm ent of the adm inistrative law of the European 

Com m unity” . “Adm inistrative law on the Continent is characterised by a tradition 

o f the state as a distinct legal entity, a division between public and private law, a 

purposive approach to judicial review and specialists administrative courts” . “For 

Continental jurists the rule governing the whole of adm inistrative law is the principle 

o f the purpose pursued. The administration acts in the public interest and the law must 

recognise its purposes. The underlying purpose o f judicial control o f the 

adm inistration is to recognise the different needs o f the state and the individual and to 

balance them  accordingly. The purpose o f this balancing test is to ensure that in the 

exercise o f its powers the sate does not act arbitrarily towards individuals. In 

undertaking this balancing exercise the administrative court does not substitute its 

own assessm ent of discretionary choices for that of the administrator, but intervenes if 

a decision incurs abnorm ally high costs or is unreasonable or badly thought -ou t. This 

forces the administration to provide serious and plausible justifications for its 

decisions to the public, and if necessary, to the adm inistrative j u d g e . I  argue this 

approach, of decision-m aking and developm ent of policy places the adm inistrator or 

Regulator in a very different position to that o f Regulators in the comm on law system. 

The potential to have to justify  decisions to a higher body such as a court, that might 

be easily accessible in terms of cost and time, would allow Regulators to balance the 

different interests, such as incurring high costs for market participants by continually 

changing policies and the need to develop a competitive market more equitably, 

because these interest would need to be taken into consideration in the developm ent 

o f the process or policy, rather than after the policy or process has already been 

developed. For instance, in the Irish context, the developm ent of the Irish Single

Ibid Page 11. 
Ibid Page 11. 
Ibid Page 12 
Ibid Page 13.
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Electricity M arket consisting o f the m erger o f the electricity industries between the 

Republic o f Ireland and Northern Ireland took place at an early stage o f the Irish 

liberalisation process (at least from 2001 onwards if not earlier) and thus it was 

foreseeable by the Regulators that this was likely to develop into a specific m ethod of 

operation to facilitate this. However, large amounts of funding were allocated to 

developing technologies, policies, procedures etc in the knowledge that this was very 

likely to change within a short period of time. This funding was provided by the 

consum er in the form of higher electricity bills, although initially market participants 

and the arms of the m onopoly would have paid for it. It is debatable I argue, whether 

the developm ent of expensive interim policies is in the public interest, because the 

foreseeable changes the merger o f both m arkets would bring were a “virtual 

certainty” . A further exam ple, is if continually re-form ing by mergers and de-m ergers 

and re-m ergers and re-branding of the Electricity Supply Board is in the public 

interest, particularly in the context o f a small market, even on an all Ireland basis. The 

test for administrative decision-m aking is whether “the administrative decision so 

interferes with private interests that the public interest cannot justify the incursion” .̂ "*̂  

It would not be difficult to apply this to market participants, but it could be more 

difficult to apply this to the example above concerning the Electricity Supply Board, 

because it is a semi-state body. Difficulties arise in applying this test to the consumer, 

considering each consum er only pays a proportionally small part towards this type of 

decision-m aking and although each consum er is a private individual, would all 

consumers on the island o f Ireland be categorised as the public. Therefore, in applying 

this test, it would appear that if decisions made on grounds of defending the public 

interest are not decisions the public might wish for and thus less likely to be in the 

public interest, I argue the only option is to have this type o f decisions struck down.

From the German legal perspective, “law legitimises the exercise of public power by 

subjecting it to control, but it also ensures the purposive efficacy of public decisions 

and rationalises their impact on individuals. A function .... of administrative decisions 

is the need to protect values such as clarity, certainty and trustworthiness” .̂ ®̂

Ibid Page 13
Ibid Page 16. Compare, for example, the grant of mobile telephone licences in Ireland and 

the investigation by the Tribunal for many years into irregularities in the grant. Many other 
examples could be cited, perhaps even the current banking crisis would benefit from a
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The approaches to administrative law are not only different from the common law 

legal system, they differ in each of the continental M em ber States’ legal system and in 

the European Union legal system. Liberalisation o f the electricity industry legislation 

has em anated from  the European Union legal system. The approach adopted by the 

European Court o f Justice to legitim ate expectation is that it has developed “grounds 

o f review by adopting a purposive orientation towards the exercise of public 

pow er” .^^' “The European Court o f Justice has integrated legitim ate expectations into 

its review of legality since the 1970s and recognises that it forms part of the 

Com m unity legal order” .

W ith respect to the general legal principle o f legal certainty and the principle of 

legitim ate expectation, according to decisions by the European Court o f Justice both 

these principles can be upheld together. In order that individuals can arrange their 

lives the law needs to be certain, regular and predictable. Legal certainty is a basic 

value of the rule o f law and the protection of legitim ate expectations promotes 

certainty and predictability in specific relationships between individuals and the 

adm inistration” .̂ "̂’ “The principle of legitimate expectations m ust be distinguished 

from the related principles of legal certainty and vested rights. Legal certainty 

requires that there must be no doubt about the law applicable at a given time in a 

given area and consequently, as to the lawful or unlawful nature of certain acts or 

conduct. This principle has prevented penal statutes having retroactive application and 

requires that non-penal statutes are generally precluded from taking effect from a 

point o f tim e before their publication except where the purpose o f the measure 

requires otherwise, and the legitim ate expectations o f those concerned are respected. 

Although legal certainty and legitim ate expectations are related values, which find a 

com m on justification in the need for security and predictability, they form distinct 

principles. Legal certainty is an objective value which places substantive limits on 

Com m unity acts, whereas legitim ate expectations arise as a result of administrative

Continental style administrative courts system in order to hold parties accountable for their 
actions or inactions.

Ibid Page 21.
Ibid Page 41. Quoting Case 112/77 August Topfer & Co. GmbH v. Commission (1978) 

ECR 1019, para. 19 
Ibid Page 45.
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conduct and operate only in the context o f a specific relationship between an 

individual, or a specific class of people, and the administration. A vested right or 

acquired rights derives from  objective factors inherent in the provisions, which in law 

govern the sector concerned. Such a right is vested or acquired, because it is based 

upon a provision that cannot be withdrawn. A vested right therefore has much m ore of 

an absolute character than a legitim ate expectation which can be overridden if the 

public interest so r e q u i r e s . “For  example, in the W estzucker case the Finance 

Court of Hesse requested a prelim inary reference from the European Court asking 

w hether a regulation infringed a principle of legal certainty by which the confidence 

of persons concerned deserves to be protected. Advocate-General Roem er stated that 

the issue o f a licence could create an expectation which, if the administration changed 

the situation, would be disappointed, thereby creating a loss for the individual. 

Similarly so in the M ulder case. “This litigation involved a dispute over the schem e of 

milk production in the Community. For many years the milk market had suffered 

from over-supply. In 1977 the European Council adopted measures to regulate this 

sector and solve the surplus problem. One regulation aimed at encouraging milk 

producers to cease production for a period of time. If a producer made an undertaking 

to suspend production for five years it would be awarded a non-marketing premium. 

A further regulation introduced a “co-responsibility levy” for all milk processing. 

Several m ilk producers, including the applicant, agreed to suspend production. 

However, this did not solve the surplus problem  and the Council adopted more 

stringent m easures in 1984. A regulation was introduced imposing a “super levy” on 

top o f the co-responsibility levy. This levy was payable where milk deliveries 

exceeded a given reference quantity which was calculated on the basis o f milk 

production in the previous year (“the reference year”). The applicant was a Dutch 

farm er who had made an undertaking in 1979 to cease milk production for five years. 

Towards the end of this period he intended to resum e production and applied for a 

reference quantity. However, this was refused because he did not produce any milk in 

the reference year, 1983. W ithout a reference quantity he would be charged the super 

levy for his m ilk production. He had missed out on a reference quantity because he 

has suspended production following the non-marketing undertaking. The applicant

Ibid Page 46.
Ibid Page 42 quoting Case 1/73 Westzucker GmbH v. Einfuhr-und-Voratstelle fur Zucker 

[1973] ECR 723, paragraph 6.
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claim ed that the reference quantity schem e violated his legitim ate expectations. The 

European Court reasoned that a producer who had given up and later resumed milk 

production could not expect to do so under exactly the same market conditions as 

existed when they had ceased production. It was not legitimate to expect that such 

producers would not be subject to any market or structural policy introduced in the 

m eantim e. However, the applicant could legitimately expect to be able to resume 

production without being restricted from  doing so precisely because he had been 

encouraged to suspend m ilk production” .̂ ^̂

The M ulder case could also be interpreted in the following light: the plaintiff forfeited 

a right for receipt of compensation, but was not expected to forfeit a future right (the 

reference quantity) bound to the forfeited right to resume production, despite the 

m arket conditions not being appropriate (hence the reference quantity). Com paring a 

sim pler scenario o f an electricity producer who has not forfeited the right to produce 

electricity, it seems the producer whose original licence conditions have been changed 

to, for example produce less electricity, w ithout the producer’s consent, by the 

Com m ission for Energy Regulation, is obliged to accept these changes, because the 

Com m ission has a statutory right to change the conditions o f any licence holder.^^^ I 

argue, the licence holder has a legitim ate expectation to regulatory certainty and that 

the conditions of the licence, should not be unilaterally changed. Clearly when the 

Com m ission for Energy Regulation entered into an agreement to reduce the 

Electricity Supply Board’s level of electricity generation, referred to in chapter 3, it 

was by agreement, although it m ight be debatable if  this was truly voluntary on the 

part of the ESB. Despite the serious concerns expressed by the Transm ission System 

Operator on technical grounds and thus its ability to operate the transmission system 

in accordance with its statutory obligations, this decision was implem ented. The ESB 

would have incurred losses because it could not generate and therefore sell its 

electricity in the future and the price paid for the purchase o f these generating stations 

m ight not be sufficient to compensate this loss. Consider also that these assets are 

indirectly state assets, because the ESB is a semi-state company and whether it is in 

fact in the public interest, from a security o f supply and transmission operation

Ibid Page 43. Case 120/86 Mulder v, Minister van Laudbouw en Visserij [1988] ECR 
2321.

Op cit. Section 19 o f the 1999 Act.

463



perspective to sell these assets. W eighing this up against the consideration, that the 

purpose of the sale o f the assets was to bring the E SB ’s market share to less than 40% 

on an all-Ireland basis and thus com petition purposes, but that in a small m arket like 

Ireland significant com petition is unlikely to occur despite this measure, and a not 

unlikely conclusion is that on an overall basis, this determination by the Com m ission 

for Energy Regulation was not in the public interest. Furthermore, the decision also 

has the potential to create uncertainty for the Transm ission System O perator in the 

carrying out o f its functions in the future, should the purchasers simply decide to shut 

down their generator production for w hatever reason, for instance, environm ental 

reasons such as the cost o f carbon dioxide emissions. This would also have the effect 

o f increasing the price o f electricity until a new generator could be constructed and 

put into operation. The Com m ission for Energy Regulation has the statutory right to 

dispose of its own assets, but not a specific statutory right to dispose o f the 

incum bent’s assets. The Com m ission has a statutory obligation to create 

c o m p e t i t i o n , a n d  under this obligation it seems has ordered (in an agreement with 

ESB) the disposal o f State a s s e t s . I  argue it may have exceeded its statutory powers 

by this extension o f its com petition obligations. Similarly so, with new market 

participant licence holders who have relied on its rights and obligations of the licence 

granted.

Thus, in order to dem onstrate a legitim ate expectation, the reasonable or unreasonable 

conduct o f both the claimant and the adm inistration leading up to the legitimate 

expectation will be examined. Furthermore, criteria such as unreasonable treatm ent 

and, whether a change was not reasonably foreseeable are examined. “A claimant 

must point to some conduct by the administration from  which it was reasonable to 

hold certain expectations” . “If the possibility of change was reasonably foreseeable 

then it will not be reasonable to m aintain the same expectations as before” . “The 

European Court has consistently m aintained that it will protect expectations only

S. 9 (4) Electricity Regulation Act 1999 “promote competition in the generation and supply 
of electricity in accordance with this Act”.

Op. cit CER ESB Asset Strategy Agreement between the Commission for Energy 
Regulation and the Electricity Supply Board of November 2006.Dated 27 April 2007 
divesting ESB of generator assets. Ref; cer07056.pdf 

Ibid Page 46.
Ibid Page 55.
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where the change was not reasonably foreseeable” .F u r th e r m o r e ,  “the European 

Court has recognised that the principle extends to any individual who is in a situation 

in which it appears that the adm inistration’s conduct has led him  to entertain certain 

expectations” ,̂ ®̂  i.e. it m ust have been induced by the adm inistration and not arisen as 

a result o f an individual’s subjective hopes. “Legitimate expectations can also arise as 

a result of adm inistrative practices. In Ferriere San Carlo v. Com m ission, the 

European Court invalidated a Com m ission decision to impose a fine on a steel 

producer for exceeding a production quota because o f the existence o f a continuing 

practice, on behalf o f the Com m ission, to tolerate the disposal o f stock in addition to 

the delivery quota. The producer had relied on the practice, which had operated for 

two years and which had given rise consequently to a legitim ate expectation” .

“However, if the conduct o f the public authority which induced an expectation is itself 

outside the legal power o f the authority can a legitim ate expectation exist?” ®̂̂ The 

European Court has refused to admit the possibility o f protecting expectations which 

have arisen as a consequence of unlawful adm inistrative activity, hi the M aizena case 

an applicant challenged the decision of a German customs office demanding 

repaym ent of a production refund. The m ethod for calculating the production refund 

was contrary to the applicable Com m unity rules and the applicant claimed a 

legitim ate expectation that this practice would not be departed from by the German 

authorities. The European Court rejected the argum ent stating a practice of a M ember 

State which does not conform  to Com m unity rules may never give rise to legal 

situations protected by Com m unity law and this is even so where the Com m ission has 

failed to take the necessary action to ensure that the State in question correctly applies 

the Com m unity rules’’.̂ ®® In sum, there is a legal expectation to legal and / or 

regulatory certainty, but it is balanced against the public interest. Unreasonable 

conduct and the inability to reasonably foresee changes in policy and a degree of

Ibid Page 46.
Ibid Page 53 referring to Case 289/81 Mavrides v. European Parliament [1983] ECR 

1731, para. 21.
Ibid Page 54 Case 344/85 Ferriere San Carlo v. Commission [1987] ECR 4435.
Ibid Page 56.
Ibid Page 57 Case 5/82 Hauptzollamt Krefeld v. Maizena GmbH [1982] ECR 

4601.Confirmed by the Court of First Instance in Case T-2/93 Societe Anonyme a 
Participation Ouvriere Compagne National Air France v. Commission [1994] ECR 11-323, 
Para. 102. “A Community institution cannot be forced, by virtue of the principle of legitimate 
expectations, to apply Community rules contra legeme”.
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inducement appear to be the criteria to test legitimate expectation. This can only be 

determined on the facts of the case and is assessed objectively.

7. Conclusion

As discussed above there are several competition models and variants of these models 

of competition. Efficiency and societal benefits are the primary goals of competition 

regardless of the competition model. Uncertainty exists in the European 

Commission’s model since none of the objectives of this model have been met. 

Moreover, the general competition objectives have also not been met. An alternative 

set of minimum criteria for what competition in this specific industry needs to achieve 

was ascertained taking into consideration the necessary technical conditions of the 

industry, and which I argue was not considered to the appropriate extent when the 

European Commission devised its model of competition. This is necessary in order to 

bring the societal and efficiency benefits that competition is supposed to bring. If it 

does not, the competition is not feasible in this industry. Most economic competition 

models have their basis in manufacturing, where different criteria and variables apply. 

Advantages and disadvantages of a regulated monopoly and unfettered competition 

were compared. Other models such as an unregulated monopoly and unfettered 

competition are also possible. The conclusion in relation to many aspects pertaining to 

the electricity industry is that the monopoly model, particularly, a state owned 

enterprise has a greater number of distinct advantages compared to unfettered 

competition.

Although, the model of competition is not certain for this industry, particularly in 

Ireland with its own specific unique features, the question of whether there is a 

legitimate expectation to regulatory certainty for market participants and consumers, 

who are disadvantaged by ad hoc regulatory decisions, policies and procedures was 

addressed. These are not statutory rights under common law, however, European law 

has recognised these legal principles and applied them to a number of decisions. Thus 

it seems there is a right of legitimate expectation to regulatory certainty, and weak and 

uncertain economic competition principles cannot diminish this right, if it exists in a 

particular case, because the decided European cases concerned economic type
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administrative authority decisions. On a general level, I argue, Ireland could benefit 

from the establishment of a specific administrative court system, in order to enable 

better decision making in the first place, accountability for these decisions, to make a 

review of decisions accessible in terms of cost and time and to avoid ex-post 

expensive tribunals. Judicial review could be reserved for constitutional cases only.
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Conclusions and Future Directions
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1. Limitations

For a small country like Ireland with a small electricity system, there were bound to 

be lim itations to liberalisation or restructuring o f the electricity industry. The 

foreseeable lim itations include, for example, that only a specific limited amount of 

electricity generators could be constructed and connected to the networks to meet the 

needs of consum ers in Ireland. Com pared to manufactured products, the generator 

plant and line infrastructure although extremely capital and tim e intensive to purchase 

and construct, have a long-life. Thus once it is built, it could last 25-40 years or even 

longer with refurbishm ent, and hence consumption levels lim it the amount of 

generator and infrastructure required. Expansion North and East through 

interconnectors has expanded these lim itations, but specifically to the carrying 

capacity o f the interconnectors. Taking over the network system in Northern Ireland 

again increased the lim itations, by approxim ately 30%. Ireland thus appears to have 

reached its limit, unless a further interconnector is built between Ireland and 

continental Europe. From a technical perspective, the further electricity has to travel, 

the more expensive and less feasible it becomes, because it would be far less 

expensive to build a new generator locally.

The small size o f the consum er and industrial market, geographical isolation, spread 

of population and perhaps also the historical developm ent of the Irish electricity 

system, integrated and controlled by one entity, have been further lim itations peculiar 

to Ireland. Because o f these constraints, large multinational utility companies were 

unlikely to enter this small market. Thus the Irish population and industry was not 

going to gain the benefits to the same level as continental Europeans in any case. 

However, cheap, abundant, electricity supply has also not been a feature of 

continental Europe, despite all the advantages that Ireland does not have.

The aspects where there have been less lim itations for Ireland include restructuring 

the m onopoly utility com pany ESB several times over, construction o f a large amount 

of wind generators and the construction o f capital and time intensive infrastructure in 

remote areas that m ight result in stranded infrastructure.
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2. Gains or Losses?

W hether som ething is a gain or a loss depends on the party. The construction of an 

expensive interconnector from  Ireland to W ales of 500 MW equivalent to the size o f a 

conventional generator, an additional interconnector to Northern Ireland, the purchase 

of the network of Northern Ireland will undoubtedly be seen as a gain by wind 

generators, because this additional infrastructure will allow their generators to 

transm it electricity, that would not have been possible without this infrastructure due 

to operational considerations of the transmission network. This is so particularly 

because it has not been at their expense, but at the consum er’s expense. The 

Transm ission System Operator will be able to operate the transmission system more 

easily, because the intermittent, unpredictable wind generated electricity can be 

offloaded elsewhere. The Governm ent will be satisfied that it is complying with its 

20% renewable energy target, despite the fact that wind generated electricity is not 

strictly renewable, because conventional generator need to be kept running at the 

same time to manage the intermittency. It can also be counted towards carbon dioxide 

emissions reductions and thus this should reduce the cost o f purchasing additional 

allowances. From the consum er’s perspective it is a huge cost, because the consum er 

pays for all this additional infrastructure including the infrastructure in rem ote areas. 

The consum er also pays for the Public Service Obligations levy to subsidise this wind 

energy in the Alternative Energy Requirem ent Scheme, so that the wind energy is 

purchased by the ESB and ESB can be com pensated for the energy it is obliged to 

purchase under the scheme. W ind generator companies have therefore been the big 

winners and consum ers the big losers.

It is m ore difficult to identify who has gained from the restructuring and re-branding 

of the Electricity Supply Board several times over, consequent duplication o f work, 

developm ent and redevelopm ent o f policies and procedures, developm ent and 

redevelopm ent of a trading market, establishm ent and maintenance o f a Regulator etc, 

in short what could be term ed restructuring and adaptation costs. These are still 

ongoing and therefore it is difficult to establish how much has so far been spent and 

how much m ore will be spent. However, it is easy to identify who has lost out,
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because again it is the consumer who has paid and will continue to pay for all of these 

costs.

With respect to efficiencies in generation, which should result because less generators 

can be built due to the possibility of being able to import electricity from another 

country and because more efficient generators can be built, I argue there has been no 

improvement to the pre-liberalisation period. Some new conventional generators were 

built, but the guaranteed purchase price for electricity these generators receive, is 

clearly a loss to the consumer, because any technical efficiency the generator has is 

not passed to the consumer but to the generator company. The ESB monopoly could 

also have built more efficient generators without a guaranteed purchase price for the 

electricity generated, and this would have benefited consumers. The import of 

electricity is limited to the capacity of the interconnectors and thus this is also not 

significant in efficiency terms.

Security of supply is more difficult to ascertain, because the networks have been 

renewed and strengthened and thus a lot of investment has occurred by the former 

monopoly in the infrastructure. This could clearly have been accomplished without 

liberalisation of the industry, probably at a lower cost and without the risk of stranded 

infrastructure, which has had to be built specifically to accommodate new market 

participants, if it was not part of the grid development plan. From a generator 

perspective, I argue there is less security of supply, because in excess of 60% of the 

ESB generator plants have been sold to private foreign companies, who are free to 

leave and shut down their generator plant as they more or less wish, and are at a 

greater risk of insolvency than the monopoly generator was, if the plant is poorly 

managed. The Transmission System Operator also has less control over these 

generators and the planning of the network, since the network is partially planned by 

the new market participants.

The establishment of a market means that this market is an additional industry cost 

that has to be paid for by consumers. Instead of purchasing electricity directly from 

the generator / supplier monopoly as was the case prior to liberalisation, the electricity 

is purchased from the (middleman) market. There are also additional transaction costs 

and the risk of fluctuating prices, but so far only upwards. The only decrease has been
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when the ESB voluntarily subsidised the price of electricity on a once off basis for 

consumers with several hundred m illion euro on the Regulator’s determined tariffs, 

before it was free to set its own prices. Again it is easy to identify the loser, which is 

the consumer, who is also at risk of the market being manipulated as was done in 

California on top of the additional costs. The currency fluctuations because of the 

Single Electricity M arket between Ireland and Northern Ireland must also be 

considered. Choice of electricity supplier has not decreased prices for consumers to 

any significant extent and announcem ents o f price increases have been alm ost the 

same by all suppliers. Thus com petition between suppliers has not been of any benefit 

to consumers.

3. Has it been worth it?

Since no cost /  benefit analysis had been made prior to liberalisation or even 

retrospectively, it has so far not been ascertained how much the liberalisation process 

has cost and how much more it is going to cost. However, what is certain is that the 

consum er has predom inantly paid for this process and will continue to pay for it. To 

the question has it been worth it, it is difficult to argue anything other than no it has 

not. On the positive side, Irish consumers should not feel too bad, because none of the 

other European M em ber States are basking under a warm glow of cheap electricity 

either, however it is likely to have cost them a lot less.

4. Why has it not worked?

This thesis sought to identify whether regulatory uncertainty was the cause of the 

lim ited success of the liberalisation process of the electricity industry, and if so, what 

specific aspects o f the liberalisation process caused the regulatory uncertainty. These 

included; -

1. W hether Directives were the appropriate type of legal instrument to create a 

single market since they only set out general principles rather than precise 

rules.
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2. W hether the step-by-step / gradual approach to liberalisation o f the industry 

has contributed to regulatory uncertainty.

3. W hether regulatory overkill through the creation of more and more regulatory 

oversight bodies and the constant churning out o f new legislation and policies 

has created regulatory uncertainty and consequently lead to constant changes 

in business practices and increased additional expenditure etc.

4. W hether the lack o f technical standardisation including necessary 

infrastructure developm ent to facilitate international trade in the first place, i.e. 

a pre-liberalisation process and a European Electricity or Energy Policy prior 

to the liberalisation process has led to regulatory uncertainty because no end 

objectives are in place.

5. W hether the omission to fully consider the impact of and integrate interacting 

policies such as Environm ental Protection / Sustainable Development, 

Taxation and State Aid has led to regulatory uncertainty, particularly because 

each o f these issues is controlled by different European Directorates General.

The overall conclusion of this thesis is that the electricity industry and its 

liberalisation process is not a stand-alone policy. There are other policies which have 

a direct effect on the electricity liberalisation process, but which were not m ade part 

o f the electricity liberalisation process from the start. This resulted in the application 

o f fragm ented legislation. Fragmented legislation then resulted in uncertain 

procedures and policies, what was termed secondary legislation in this thesis, that do 

not accom modate each other appropriately and thus create additional regulatory 

uncertainty apart from  the regulatory uncertainty, found in the liberalisation 

Directives and ancillary legislation. In brief, in answer to the question why has it not 

worked, it is because all of the above reasons.

However, specifically with the liberalisation Directives, culm inating in the current 

“third package” , it appears, that these have been based on an uncertain competitive 

econom ic model. The economic model seems to be a hybrid of the Harvard school, 

the Chicago school and the perfect com petition model. All these models have been
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based on standard m anufacturing and as argued in this thesis are not appropriate to 

this industry. M oreover, there is no standard electricity liberalisation or privatisation 

model in any country, because this is a new economic experiment. Indeed, there is no 

econom ic model of attempting to jo in  up twenty seven M ember States. Even the 

United States with its continuous landmass, same currency, same language, same 

m ethodologies in electricity generation and supply, adequate infrastructure and 

interconnections etc, has not attempted to do this on the scale that the European Union 

is carrying out its economic experiment. However, prior to 1927, Ireland had already 

been through this experiment, when private companies supplied electricity only to 

towns or parts o f towns and rural Ireland was not electrified, because private 

companies will only supply less populated areas, if it is advantageous to them in terms 

of profits.

Currently, consumers are w illing to pay for this experiment, in their taxes through the 

subsidisation of an old supposedly free technology of windmills, renam ed wind 

electricity generators and additionally in their electricity bills. In fact it seems 

consumers and taxpayers are also prepared to relinquish infrastructure such as the 

ESB generators to private companies, and thus enable private companies to gain the 

required control o f the whole o f electricity industry. But this might change when the 

m ajority of average consumers must adjust their lifestyle significantly, cannot use 

their electric gadgets and cannot pay their electricity bills or when a very significant 

proportion o f their income will go towards paying their bills. Currently smart 

m etering is being sold to the general public as follows:-

“An intelligent m etering system or ‘smart m eter’ is an electronic device that can 

m easure the consumption of energy, adding more information than a conventional 

meter, and can transmit data using a form  of electronic communication. A key feature 

of a smart meter is the ability to provide bi-directional comm unication between the 

consum er and supplier/operator. It should also promote services that facilitate energy 

efficiency within the home. The move from old, isolated and static metering devices 

towards new smart/active devices is an im portant issue for competition in energy 

markets. The im plem entation o f smart meters is an essential first step towards the 

im plem entation of smart grids. It is im portant to note that ‘smart m etering’ 

encompasses more than just the meter itself. Smart metering should be viewed as a

474



system rather than a single device. It is essentially a hybrid technology consisting of 

three high level layers: Physical meters and associated devices, Com m unications layer 

covering data transport and comm unications, network m anagement, IT systems which 

m anage the data, applications and services” .

The im portant sentence here is “it should also promote services that facilitate energy 

efficiency w ithin the hom e” . I argue, this is not the predom inant purpose o f smart 

meters, because any hardware store already sells kW  plug-in devices that enable a 

consum er to assess how much electricity an appliance consumes when in use. The 

predom inant purpose is in fact, to enable the billing o f electricity at a punitive level 

during peak hours o f demand i.e. in the m orning before school and work and in the 

evening when people come home. Consum ers will thus have to adjust their lifestyles 

significantly in order to avoid penalty charges. Clearly this is part of establishing the 

com petitive market, because this will aid suppliers with the information they have on 

a m inute-by-m inute use o f electricity, to form consumption packages to sell to their 

custom ers. Consum ers will thus attempt to defer their use of electricity to a cheaper 

consum ption time, but this does not bring efficiencies to the home.^^* In the previous 

chapter I argued that the continuous availability o f electricity was a necessary 

criterion for competition to be ascertained as beneficial. I argue further, this criterion 

is not met, if the continuous availability incurs a penalty charge, because the 

electricity is in fact not available to use at an affordable price.

Furtherm ore, “in particular the 3rd Package requires that M em ber States “ ..shall 

ensure the im plem entation o f intelligent metering systems that shall assist the active 

participation o f consumers in the electricity supply market. The im plem entation of 

those m etering systems may be subject to an economic assessm ent o f all the long-

Commission for Energy Regulation Smart Metering Information Paper 4, Results of Cost 
Benefit Analysis, Customer Behaviour and Technology Trials , Page 6. Ref. CER 11080.pdf.

Please refer to articles in The Telegraph newspaper dated 17 January 2012 entitled “Stop 
this smart meter ‘fiasco”’, and 01 February 2012 “Smart meters for energy to be voluntary -  
Plans to force households to have energy smart meters installed have been shelved over health 
and privacy fears” by Rowena Mason, Political Correspondent. Arguments against smart 
meters in the articles warn of the devices emitting electromagnetic radiation 24 hours a day, 
invasion of privacy and refer to a report of the Public Accounts Committee that “no 
transparent mechanism presently exists for ensuring savings to the supplier are passed on to 
consumers and that the track record of energy companies to date does not inspire confidence 
that this will happen”, http://www.telegraph.co.uk
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term costs and benefits to the market and the individual consum er or which form of 

intelligent metering is econom ically reasonable and cost-effective and which 

tim efram e is feasible for their distribution. W hile much work is underway at a 

European level in the developm ent of technical standards and guidelines o f good 

practice, the status o f smart m etering for electricity and gas in Europe is still diverse 

and changing at a rapid pace” .̂ ^̂

Thus it is clear that the decision to use “smart m eters” is already made, clearly at the 

cost to the consumer, whether this takes place over a long or short period of time, or 

whether it is in the form o f a levy or other payment m ethod is irrelevant, the consumer 

still pays, both for the m eter installation and the electricity. It is ju st a m atter of 

deciding how to go about doing it. The critical sentence in the above paragraph is “the 

active participation o f consum ers in the electricity supply m arket” because this is 

where the lifestyle changes occur. I argue, the electricity industry needs to make the 

lifestyle changes first and create the efficiencies in business practices and generation 

and supply before penalising captive custom ers for purchasing their product. 

Applying the superm arket m ethodology of purchasing stale bread in the middle of the 

night for half the price cannot be applied to captive custom ers o f an essential facility.

I argue small countries like Ireland, where the adaptation and adm inistrative burden in 

terms o f costs is perhaps twenty times higher proportionately com pared to countries 

like Germany who has twenty times the population of Ireland, should be provided 

with the option to opt out o f liberalisation processes such as the electricity industry. 

Furthermore, because there have not been any benefits to the consumer, or in fact any 

other measurable benefits which could not have been achieved, if  Ireland had not 

liberalised its electricity industry, and no substantial benefits are foreseeable in the 

future, I argue, consum ers and industry should not be burdened any more with this 

process and its m assive, and for the most part, wasted costs. A business approach 

should be taken. No private company would pour money into a business where there 

have not been any substantial benefits in over 10 years and where no foreseeable 

benefits are visible in the future. Precious taxpayer and consum er m oney is being 

wasted on this process and Ireland has lost many m ultinationals because of high

Commission for Energy Regulation Cost-Benefit Analysis for a National Smart Metering 
Rollout for Ireland Page 4, CERl 1080(c).pdf of 16* May 2011
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electricity overheads. Electricity is never going to be an export industry for Ireland, 

the distances are too far to transport it and the cost of building a large am ount of 

interconnectors is prohibitive. Ireland needs low cost electricity more than ever at this 

point in tim e in order to attract industry and investment.

The policies and procedures developed, in this thesis called the secondary legislation, 

on foot of the national Acts and Statutory Instruments, as evidenced particularly in the 

Connection Offer Processes, the Infrastructure Agreement to manage the unbundled 

relationship between the incum bent and network operators etc and then the 

redevelopm ent of all these policies and procedures to accom modate the Irish Single 

Electricity M arket have been critical to creating an uncertain regulatory environment. 

Ireland was thus hit with a double dose of regulatory uncertainty.

In conclusion, regulatory uncertainty has been almost lineal but also m ultifaceted, 

starting with the model o f com petition, and proceeding downwards from the European 

Union legislation to the national legislation and ending in the policies and procedures. 

Liberalisation o f the electricity industry is not a stand-alone policy. The environment, 

state aid and taxation have m ajor regulatory and competitive implications for the 

electricity industry. The lack o f a pre-liberalisation process to have in place the 

international infrastructure to enable transmission of electricity and import and export 

o f electricity and the developm ent o f uncertain different interim  policies to manage 

this gap is a significant obstacle and barrier to competition. Finally, a European 

electricity system requires an integrated European Energy Policy, in order to have a 

com prehensive plan and take into account primary fuels, emergency policies etc. 

Otherwise it is little different to placing one brick on top of another, not knowing 

what is going to be built.

5. Proposal to liberalise the Electricity Industry.

Ideally to create optim um  efficiency the Electricity Supply Board should be restored 

to its form er corporate structure, because unbundling is unnecessary if  the Regulator 

is the decision maker. This would create efficiencies both for the Electricity Supply 

Board and the Regulator. The Regulator could possibly reduce more than half its 

workload, because all the inter ESB decisions would not be necessary due to
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increased transparency. Additional generation should be on a tender basis, perhaps 

once per year, and thus the network can be properly planned, because the right type of 

generation in the right location would be built, eliminating the cost of inappropriate 

infrastructure. W ith the tendering procedure, there would be one process, one all 

Ireland m odelling study etc and thus there is a double efficiency, because all 

duplication o f work is elim inated both from the corporate structure and access to 

networks perspectives. This also creates efficiencies in respect o f generation and 

netw ork management, because there is certainty in what is coming on the networks 

and how to operate it according to this plan. The Irish Single Electricity m arket could 

rem ain in place in terms of network etc, but the trading market might require 

adjustments. However, this proposal is unlikely to be accepted, because there appears 

to be a political obsession with markets. M oreover, with the current financial 

difficulties Ireland is experiencing, short-term  gains in seUing the Electricity Supply 

Board have taken priority to the long-term gain o f an efficient electricity industry.

An alternative proposal is a simplified liberalisation model, that lies midway between 

what was previously in existence and the European U nion’s liberalisation model. This 

model entails the following: -

From a European perspective, the developm ent of a comprehensive European 

electricity or energy policy, which integrates environm ental protection, sustainable 

developm ent, taxation. State aid and competition regulations specifically appropriate 

to the electricity industry should be vigorously pursued. This would create regulatory 

certainty in the m ost important policies, which interrelate with the electricity industry, 

because it provides a comprehensive overview o f the applicable legislation to the 

industry and is specifically tailored for it. Efficiencies would be created with certainty 

in these critical areas of the industry.

Infrastructure deficits ought to be constructed with European Union and M em ber 

State funding. European Union funding should particularly focus on the sm aller 

M em ber States because they have less funding available to develop the infrastructure. 

The assistance in funding the infrastructure would relieve some of the burden in 

respect o f the cost o f liberalisation to the smaller M em ber States. The developm ent of 

infrastructure would assist security o f supply and the developm ent o f sustainable

478



electricity generation because more unreliable generation such as wind could be 

exported to neighbouring countries when there is excessive wind generation and still 

maintain system safety. Congestion would be relieved and trading would be enabled. 

The same trading rules would be applied to all Member States.

Development of a single European Electricity Regulator to manage electricity 

liberalisation and the European Electricity or Energy Policy referred to above is 

required in order to avoid the pitfalls of the recent financial crisis, so that issues 

(existing and emerging) are not overlooked, to avoid possible market distortions and 

create effective, efficient regulation of the industry from a financial and operational 

perspective. All other bodies that is European Union and Member State bodies should 

be wound up. Thus all decision making, law making and enforcement would rest with 

one body for all Member States. Appeals to decisions could heard by an 

administrative court or body. Privately funded bodies, for example, the European 

Transmission System Operators organisation could remain and lobby or put proposals 

to the European Energy Regulator, since in any event this could not be stopped. 

Funding of the European Electricity Regulator would be based on the population level 

of each Member State; however, each Member State is to be treated on an equal basis. 

Account of any peculiarities or specific circumstances of each Member State, in 

particular smaller Member States who are unable to comply with requirements for 

financial or other reasons would be taken into consideration and appropriate 

assistance or exemptions provided to them. The European Energy Regulator would 

also manage a single electricity trading market, which would create efficiencies and 

reduce costs for all Member States. Thus because the regulation and commercial 

trading are under the control of one body, gaps, deficiencies and distortions can be 

ascertained almost immediately.

On a national level for Ireland, the distribution and transmission system operators, 

the market operator, and the meter system operator should be merged into one entity, 

all network assets including the maintenance and construction of the networks should 

be transferred to this entity. This entity would also take on all debts incurred by ESB 

to date in relation to the networks. ESB would thus be left in the same position as 

other market participants with an integrated generation and supply business. ESB 

could remain as the supplier of last resort and should be free to construct any
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generation stations it wishes either for itself or for new market participants. ESB 

would thus be regulated on the same terms as new market participants. Regulation of 

the industry would therefore also be sim plified and reduce costs. New M arket 

Entrants could be connected to the networks in a far more transparent manner, since 

the charade of unbundling would not be necessary and obsolete.

Distributed generation should be the electricity generation development focus. Micro 

generation for agriculture through the use o f biomass, geothermal and wind 

generation would produce huge cost savings for farmers, make them  more 

com petitive and could generate additional income through the sale of electricity to the 

M arket Operator. Similarly, local authorities should generate biomass electricity for 

their local area and also use geothermal generators and micro wind turbines. Industrial 

estates could also generate a substantial amount of electricity through m icro wind 

generators and biomass. Access to the networks would again be through an annual 

tendering procedure.

The market is therefore liberalised, since any party can generate and supply their own 

electricity if they wish. In sum this model removes the exclusive function of the 

m onopoly to generate and supply electricity.

The above solution is clearly only a general principles solution. However, it does 

address the barriers first m entioned in the introduction of this thesis, at least on a local 

level and in the current situation. That is the regulatory, financial, and physical access 

considerations, but also the environm ental protection / sustainable developm ent and 

State Aid issues. Taxation of electricity needs to be re-addressed at European Union 

level and should go no further than a flat charge for the amount of greenhouse gases 

emitted found to be damaging to the environm ent, since essentially electricity needs 

to be produced at a reasonable cost, but at the same time at the most sustainable level 

as is currently possible. Emissions trading would be abolished since it does not 

provide the incentive to produce fewer emissions, only that companies could trade 

their way out o f paying the flat rate referred to above. Instead Joint Implementation 

and Clean Developm ent M echanisms could be rewarded by reducing the flat rate 

payable. M oney generated from the flat rate would be allocated to research and 

development.
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The final conclusion of this thesis is that co-operation amongst Member States in the 

generation and supply of electricity is preferable and more advantageous, since 

essentially the European Union Member States need to compete against the rest of the 

world, rather than against each other, and further that Member State utility companies 

artificially competing each other out of business in the European Union is not to the 

benefit of the European Union Member States or the European economy in the long

term.
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Chapter 1- Appendix 1

A European Strategy for Sustainable, Competitive and Secure Energy Green 
Paper 2006 - Overview

Priority Area Objectives to be achieved Solution

Competitiveness and the 
internal energy market

> Reduce Prices. > Additional
> Improve Security legislative measures

of Supply. to ensure non-
> Boost discri minatory

competitiveness. network access,
y  Help environment adequate available

by closing energy network capacity,
inefficient plant. liquidity on

> Customers to be electricity markets.
able to purchase effective regulation.
electricity from >• Single European
any supplier. Grid ensuring

common rules and
standards affecting
cross-border trade.

> European Grid
Code.

> European Energy
Regulator.

> European Centre for
Energy Networks.

> Develop a priority
interconnection
plan.

> Action to free up
capacity under long
term contracts for
incumbents.

> Acceleration of
authorisation
procedures.

> Commission to
identify individual
Member State
measures by 2006.

> Commission to
identify further
action at
Community level



through Trans- 
European Network 
instruments.

>  Investment in 
generation capacity.

y Unbundling of 
transmission and 
distribution 
networks from 
competitive 
activities.

>  New High-Level 
Group on Energy, 
Environment and 
Competitiveness to 
play an important 
role in identifying 
ways to promote the 
competitiveness of 
all sectors of 
affected industry.

> Ensure effective 
coordination 
between the 
Commission, 
national energy 
regulators and 
national 
competition 
authorities.

Diversification of the 
energy mix

>• Member States 
relying largely on 
natural gas for 
power generation 
has significant 
effect on the 
security of supply 
of its neighbours 
in the event of a 
gas shortage.

>  Member States’ 
decision on 
nuclear energy can 
have consequences 
for other Member 
States in terms of 
EU’s dependence 
on imported fossil 
fuels and C 02 
emissions.

> Strategic EU 
Energy review 
offers a clear 
European 
framework for 
national decisions 
on energy mix.

>  Agree an overall 
strategic objective 
balancing 
sustainable energy 
use,
competitiveness and 
security of supply.
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Solidarity between 
Member States to enhance 
Security of Supply

Send the right 
investment signals 
to industry 
participants. 
Protect physical 
security of 
infrastructure to 
prevent 
interruption of 
supply caused by 
natural 
catastrophe, 
terrorist threat, 
political risks. 
Rethink EU’s 
Emergency oil and 
gas stocks.

> Establish European 
Observatory to 
monitor demand 
and supply patterns 
on EU energy 
markets, to 
complement on an 
EU level the work 
of the lEA, identify 
shortfalls in 
infrastructure and 
supply.

>  Common European 
Security and 
reliability standards 
to improve network 
security.

>  Establish a 
European Centre for 
Energy Networks 
with powers to 
collect, analyse and 
publish relevant 
information and to 
implement schemes.

> Establish a more 
formal grouping of 
transmission system 
operators reporting 
to EU energy 
regulators and the 
Commission

> Develop a 
mechanism to 
prepare for rapid 
solidarity and 
assistance to a 
country facing 
damage to essential 
infrastructure.

> Common standards 
to protect 
infrastructure.

> Legislative proposal 
to publish on a 
regular and 
transparent basis the 
state of Community 
oil stock to 
contribute to
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improving 
transparency on oil 
markets.

>  Re-examine 
existing Directive 
on gas and 
electricity security 
of supply.

Sustainable developm ent >  Integrated 
approach to 
climate change

>  Decouple 
economic growth 
from increasing 
energy
consumption.

>  Carbon capture 
and geological 
storage requires 
legal certainty for 
the private sector, 
economic 
incentives and 
ensure
environm ental
integrity

>  Actions on 
renewables and 
energy efficiency to 
make cost-effective 
investments 
reducing energy 
waste and using 
price signals for 
more responsible, 
economical and 
rational use of 
energy through the 
use o f a Community 
energy tax 
framework.

>  M ember States to 
make effective use 
o f the E U ’s 
cohesion policy in 
their National 
Strategic Reference 
Framework for 
2007-2013 since it 
identifies as 
objectives 
supporting energy 
efficiency, the 
developm ent of 
renewable and 
alternative forms of 
energy.

>  Com m ission to 
propose an Action 
Plan on Energy 
Efficiency.

>  Propose an 
international 
Agreement on 
Energy Efficiency.

>  Increase the use of 
renewable energy 
sources through a
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Commission 
Renewable Energy 
Road Map.

>  R & D and large 
scale demonstration 
projects are needed 
to bring the 
technology towards 
reduced costs, and 
market based 
incentives such as 
emission trading 
can make this a 
profitable option for 
the longer term.

Innovation and technology No single solution to 
energy and pollution 
problems according to 7'^ 
Framework Programme

> Requires Strategic 
Energy Technology 
plan.

>  Implementation of 
the ITER 
Agreement.

> Research in areas of 
high energy use.

>  Propose a European 
Institute of 
Technology.

> Consider ways to 
finance a more 
strategic approach 
to energy research, 
integrating and 
coordinating 
Community and 
national research 
programmes and 
budgets.

>  Public/Private 
partnerships.

>  Mobilise the 
European
Investment Bank to 
promote R & D.

> Intelligent Energy -  
Europe Programme 
to provide the 
necessary tools and 
mechanisms to 
overcome non 
technical barriers to 
the take up of new
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energy
technologies.

Coherent External Energy 
policy

> To agree at
Community Level 
the aims and 
actions of an 
External Energy 
Policy.

> Strategic EU 
Energy Review as 
basis for policy.

> Regular political 
discussions at 
Community level.

> Policy for securing 
and diversifying 
energy supplies 
through EU 
Strategic Review.

> EU-Africa Strategy 
envisaging 
interconnection of 
energy systems in 
order to diversify its 
supply sources.

> Dialogues with 
energy partnerships 
with producers, 
transit countries and 
others to be set 
within the common 
vision offered by 
the Energy Review.

> Widening the EU’s 
energy market by 
developing a pan- 
European Energy 
Community 
creating a “common 
regulatory space” 
around Europe in 
order to create a 
predictable and 
transparent market.

> Develop a formal, 
targeted instrument 
to deal with 
emergency external 
supply events since 
there is currently 
none in existence.

> Integrating energy 
into other policies 
with an external 
dimension i.e. 
increasing the focus
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in relation with
global partners
facing similar
energy and
environmental
challenges on issues
such as climate
change, energy
efficiency,
renewable
resources, R & D,
global market
access and
investment since if
non-EU countries
reduce the use of
fossil fuels this will
benefit Europe’s
energy security.

>  Better respect of
existing World
Trading
Organisation rules
to promote non-
discriminatory
energy transit and
the development of
a more secure
investment climate.

>  Through the
European Union
Energy Initiative in
developing
Countries, it is
proposed that the
focus is on
renewable energy
and micro
generation projects.
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Chapter 2 - Appendix 1 

DG Competition Inquiry Assessment of Long-Term Exclusive Supply Contracts

as Barriers to Dovynstream Entry.

1. Exclusivity

From the market foreclosure perspective, contractual exclusivity provisions are the 

m ost common tools to ring-fence customers from potential competitors throughout the 

entire contractual period. These can be de jure or de facto obligations to meet most o f 

or the entire demand from a given electricity provider. De jure obligations oblige the 

custom er to meet its entire demand or a very high (fixed) percentage thereof with the 

current supplier. De facto obligations can take a variety o f forms such as:-

a. tight scheduling o f the off-take quantities based on historical data (fixing past 

consumption levels as m inimum off-take), or

b. suppliers might rem ove the necessary flexibility that previously existed in contracts 

to switch at least for partial deliveries to an alternative supplier, or

c. they may give custom ers an incentive (through rebates) to take all or a large part of 

their requirem ents from the incumbent supplier, or

d. take or pay clauses, or

e. an excess charge that is applied when actual consumption diverges from an off-take 

forecast (the supplier required the custom ers to sign up to a specific off-take 

obligation that is usually fixed at values close to the custom ers’ total consum ption).'

These type of conditions were found by DG Competition to be present in a sample of 

contracts from suppliers it examined.

' Energy Sector Inquiry Page 284, paragraph 927-928. The Irish Transmission System 
Operator also has a similar penalty charge termed MIC (Maximum Import Capacity) charge, 
which is applied if a customer connected to the transmission system deviates from the agreed 
amount of electricity it draws off the transmission system. It applies to all types of customers 
and thus it is not only suppliers who use the method. The Transmission System Operator 
justifies it on the grounds of system stability, but a supplier could use a similar ground 
because additional electricity i.e. not within the contractual amount must be purchased from 
the wholesale or balancing market.
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2. Duration of contracts

Contracts can be signed for a fixed or an indefinite period. W ith a fixed term contract, 

the original contract term may be subject to a tacit renewal clause^ and can have a 

sim ilar impact on the market as contracts of indefinite duration. O f particular interest 

is a notice period to terminate a contract. W hilst the possibility to term inate a contract 

would seem to allow a custom er -  at least in principle - to look for alternative 

suppliers, other elements might need to be considered, such as incentives not to make 

use o f the possibility, or, obstacles to effectively exercise the possibility, to term inate 

the contract. A long notice period implies that a custom er m ust have a new contract 

with an alternative supplier in place long before the existing contract expires. A short 

notice period on the other hand, gives him the opportunity to find an alternative 

supplier shortly before the contract expires. For the alternative supplier this means 

that he has better knowledge as regards his ability to deliver.^ A long notice period 

has a price-wedge effect creating expectations of a risk premium both on the demand 

and supply side. Consequently, it lowers the likelihood o f switching.'* In practice the 

notice periods within the European Union varied from between 28 days to six months. 

Long-term contracts may prevent custom ers from choosing the best offer available on 

the m arket at a given moment in time. On the other hand, long durations may allow 

the custom ers to better mange the risks related to adverse price m ovem ents i.e. price 

security.

3. Cumulative effect

This concerns the cumulative m arket coverage o f the bundle o f contracts. Since 

electricity markets^ are characterised by a high level o f maturity, which manifests

“ Ibid Page 285, paragraph 930-931. A tacit renewal clause renews the contract in the absence 
of prior notice to terminate the agreement.
 ̂ It is submitted it also provides the customer with the opportunity to avail of special offers 

promoted by suppliers and to avail of the best price at a particular point in time.
■̂ Ibid Page 285, Paragraph 933.
 ̂ I contend electricity markets are not mature, because they have only developed since the 
liberalisation process began. However, the electricity industry is mature and customers must 
therefore be poached from other suppliers because there are very few new customers i.e. 
households or other premises that do not already have an electricity supplier.

IX



itself in a relatively low num ber of new connections to the grid as compared to the 

total num ber of customers, the bulk o f new clients can only be recruited among 

existing custom ers by means o f lower prices and / or better terms and conditions of 

sales. However, in order to profit from a competitive offer, the existing custom er must 

first be free to switch. DG Com petition provides the exam ple of households changing 

their residence who may decide on a new supplier. New entrants thus require access 

to necessary data about customers who are m oving house.^ DG Com petition carried 

out an analysis o f the cumulative coverage of supply contracts, which consisted of 

two parts, to establish the term duration o f supply contracts. First the total duration is 

verified and then the results are recalculated to reflect the tim e rem aining before the 

supply contracts expire. For example, in Belgium nearly 70% of the total contracted 

suppliers in the sample were originally agreed for a period exceeding 5 years. Out of 

the countries surveyed, contracts in Belgium appear to be o f the longest duration, 

however, other countries were not too far behind. Thus the m ost important contracts 

in terms of quantity are foreclosed for potential new entrants for the longest times.^

W ith respect to the num ber o f com petitive offers available on the market i.e. the 

num ber of companies that are invited to tender for supply once the contract has 

expired, the findings are mixed. In France and Belgium industrial customers most 

frequently receive only one offer, whereas in Germany, the United Kingdom, Czech 

Republic, Hungary and Poland, the values appear more favourable because on 

average Custom ers were able to discern at least 5-6 potential suppliers to which they 

could send invitations to tender.^

Finally, in the context of foreclosure on downstream  markets, DG Com petition 

discovered on an assessment of standard contracts, that some contracts contain so- 

called use restrictions. Use restrictions oblige the buyer to use electricity only on site 

and/or only for their own purposes. Any further transm ission / resale to third parties, 

if allowed at all, requires the supplier’s written approval. According to DG 

Com petition it is obvious that resale clauses underm ine the possibilities o f arbitrage

 ̂ Ibid Page 286, Paragraph 935.
’ The figures are based on the replies of industrial customers who had an annual consumption 
of over IGW H (Giga Watt Hour) during 2004. Energy Sector Inquiry Page 287, Paragraph 
939.
* Ibid Page 292-293, Paragraph 947-949.
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and therefore will enable a given supplier to price discrim inate between his individual 

customers.^ The conclusion therefore is, that in some countries the duration o f retail 

supply contracts may have a substantial impact on the possibilities o f alternative 

suppliers successfully entering the market. Further, that the num ber o f competitive 

offers for supply, differs significantly between M ember States and that certain 

standard contracts contain use restrictions that may raise competition concerns.

4. Efficiencies claimed by the Parties

The test for efficiencies claimed by the parties is not set out in the report. Thus 

subjective criteria and argum ents presented by the parties would seem to form part of 

the exam ination, because they are exam ined on a case-by-case basis.

® Ibid Page 294, Paragraph 951. Arbitrage is defined as the simultaneous purchase and sale of 
the same or equivalent security in a different market in order to profit from price 
discrepancies.
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Chapter 5 -  Appendix 1 

Delivering a Sustainable Energy Future for Ireland 2007 -  2020

I. ACTIONS TO SECURITY OF ENERGY SUPPLY

GOAL ACTION
I. Ensuring electricity supply 
consistently meets demand.

Development of Single Electricity M arket 
by 2007.
Development of electricity market with 
UK / Europe through new interconnection 
over next 5 years. (East W est 
interconnector by 2012.
Delivery of second North South 
electricity interconnector by 2011.
Publish Grid Development Strategy 2008- 
2025.
Planning and Development (Strategic 
Infrastrucutre) Act 2006 to ensure 
strategic network development.
Divestment o f existing ESB conventional 
plant by 2010. (20%)
Oversee new ESB paint at Aghada and 
Bord Gais Eireann plant at W hitegate.
EirGrid to develop a landbank of ESB 
owned sites to facilitate independent 
power generation investment up to 2020.
Cost benefit review in 2008 for the 
potential for distributed generation.
Facilitate and support the developm ent of 
energy storage through R & D by 
EirGrid.
Ensure Generation Adequacy, through 
forecasts, incentives / penalties, 
publication of historic plant availability 
by EirGrid, to develop proposals for 
additional flexible generation, EirG rid to 
plan for fast build option.
Ensure completion o f capital investment 
programme by the networks.

2. Ensuring the security and reliability of 
Gas Supplies

For information purposes only, not 
discussed in thesis.

3. Enhancing the diversity of fuels for Additional coal fired power stations
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power generation. subject to environmental technologies, 
commercial development and planning 
frameworks.
Set target for biomass firing at 
Moneypoint generating station by 2010.
Target of 30% co-firing at peat power 
generation stations.
Investment in specific biomass R & D 
and tackling supply side (biomass 
feedstock) issues.
Extend REFIT electricity support scheme.
15% Renewable electricity consumption 
by 2010 under REFIT scheme.'*’ 33% by 
2020 by supporting R & D, 
commercialisation, grid connections, 
resolve planning issues.
Enhance efficiency in power generation 
sector under National Energy Efficiency 
Plan.

4. Delivering Electricity and Gas over 
Efficient Reliable and Secure Networks.

Electricity and gas network infrastructure 
never to be nationalised.
Ensure Energy Semi-State Companies 
deliver the necessary infrastructure 
development and refurbishment on a 
timely basis, regulated to international 
standards and procured cost effectively."

5. Creating a Stable Attractive 
Environment for Hydrocarbon 
Exploration and Production

For information purposes only, not 
discussed in thesis.

6. Being prepared for Energy Supply 
Disruptions

Ensure that energy emergency planning is 
fully coordinated with overall 
Government communication and 
coordination arrangements for National 
Emergency Planning.
Implement the recommendations of the 
CER Task Force on Emergency 
Procedures, which will ensure a 
coordinated approach to electricity and 
gas emergency planning.’^

Renewable Electricity Feed In Tariff.
" Not all actions are listed since they are too vague to be considered an action e.g. “informed 
by ongoing and further planned analysis, including the costs/benefits, o f distributed energy 
potential we will assess the long term implications for our distribution/transmission networks 
of realising that potential”.

The remainder o f the actions pertain to the stocking o f national oil reserves.
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II. ACTIONS TO PROMOTE THE SUSTAINABILITY OF ENERGY SUPPLY 
AND USE

Goal Action

1. Addressing Climate Change by 
Reducing Energy Related Greenhouse 
Gas Emissions.

Ensure Energy policy and climate change 
policy are closely aligned.'^

Progressively achieve 33% of electricity 
consumption from renewable resources.
Implement National Bioenergy Action 
Plan.
Energy demand / consumption to be 
reduced by strategy on energy efficiency.

2. Accelerating the Growth of Renewable 
Energy Sources.

Setting o f National and All-Ireland 
targets for renewable energy.
400M W  of Com bined Heat and Power by 
2010 through continued support o f the 
CH P Deployment Programme.
Ambition o f 500M W  of ocean energy 
capacity by 2020.
Review of costs/benefits of offshore wind 
energy.
Pursue the potential for solar energy in 
photovoltaic and solar thermal research, 
technology and manufacture.
Expand Greener Homes Scheme and 
Bioheat grants.
Achieve EU 5.75% biofuels m arket 
penetration by 2010. 10% by 2020.
Biofuels obligation on fuel suppliers by 
2009.'''

3.Promoting the Sustainable Use of 
Energy in Transport.

For information purposes only, not 
discussed in thesis.

4. Delivering an Integrated Approach to 
the Sustainable Use o f Bioenergy 
Resources.

M inisterial Task Force on Bioenergy 
oversaw the National Bioenergy Action 
Plan which takes account o f the EU

Since energy production is the major cause of climate change, it might be more appropriate 
if the energy policy at least contained the carbon dioxide emissions provisions to provide 
investor certainty and because distinct policies could leave scope for deviations and 
contradictions.

Again not all actions are set out here. Many of the actions are overseen by Sustainable 
Energy Ireland. Schemes already in place include REFIT, Combined Heat and Power (CHP) 
Support Programmes, including support measures for renewable technology. €270 million has 
been allocated under the National Development Plan.
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Biomass Action Plan
Schemes: Greener Homes, Bioheat, 
REFIT, Bio Energy Crop Scheme, 
Energy Crops Assistance Scheme, BES 
and Seed Capital Schemes, R & D and 
Innovation Schemes for forestry, 
biofuels, crops and technologies.
Dublin Bus and Bus Eireann to achiee a 
30%biofuel belend in all their new buses.
Develop a reliable supply chain in the 
wood energy sector for private and 
national forest estate.
Implementation o f non-hazardous W aste 
M anagement Plans by local authorities in 
providing optim ised waste to energy 
solutions.
W ork towards an all-island approach to 
bioenergy.

5. M axim ising Energy Efficiency and 
Conservation

National Action Plan on Energy 
Efficiency by 2007.
Sustain National Energy Efficiency 
Campaign “The Power of One” .
Promote the adoption of the Irish 
Standard for Energy M anagem ent in all 
workplaces.
Update national building regulations for 
new building and buildings undergoing 
substantial renovation.
Application of Building in Energy Rating 
(BER) legislation of new dwellings from 
January 1 2007 to existing dwellings 
from January 1 2009 and to extend it to 
new non-domestic dwellings from 1 
January 2008.
Funding of Energy Efficiency 
Programmes via National Development 
Plan and Regional Operational 
Programmes.
Roll out the provision of real time energy 
displays for households, which have 
demonstrable potential to reduce energy 
bills.
Introduction o f smart meters for all 
electricity customers within 5 years.
R & D in energy efficiency and 
technology conversion under the Energy 
RTDI Program me 2007-2013.
33% energy savings across Public Sector.
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Establish an Action Plan for Green Public 
Procurement.
Revise and update existing social housing 
design guidelines.

6. Delivering Energy Research 
Technology Development and Innovation 
Programmes in Support of Sustainable 
Energy Goals.

In sum, a commitment to energy research 
including contributions by the semi-state 
Electricity Supply Board and Bord Gais 
Eireann.

III. ACTIONS TO ENHANCE THE COMPETITIVENESS OF ENERGY 
SUPPLY

Goal Action
Delivering Competition and Consumer 
Choice in the Energy Market.

Keep national assets in State Ownership.

All Island Transmission System Operator
Full operational independence of 
Distribution System Operator as an ESB 
subsidiary.
Ensure the distribution network business 
is operated under a risk-related rate of 
return sufficient to remunerate debt and 
retain capital to finance network 
investment requirements up to 2013.'^
Transfer ownership of the transmission 
assets to EirGrid the Transmission 
System Operator by 2008.
National Consumer Agency to be 
statutory advocate for consumers in 
regulated sectors.
Reduce ESB’s market share in power 
generation to 40 % in an all island market 
context by 2010 through the CER-ESB 
Asset Strategy Agreement of November 
2006.
Encourage Bord Gais Eireann and Bord 
na Mona to develop their role in power 
generation and supply in competition 
with ESB and independent players 
through investment in Whitegate and 
Edenderry power plants.

This is to result in savings through reduced network tariffs and a lower shareholder 
dividend from the networks business and is to be passed on in full to customers. The impact 
of this arrangement, which is subject to compliance with State Aid Rules, will be kept under 
regular review.
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EirGrid, the Transm ission System 
Operator to develop the state owned 
landbank to facilitate new independent 
generation including flexible/m id-m et 
plant.
Support continued developm ent o f ESBI 
(ESB International) as a successful 
international player with strategic and 
economic benefits for Ireland.
To progressively reduce the dom inance of 
ESB PES (Public Electricity Supplier) in 
com petitive sectors of the electricity 
market, while retaining the residual 
function of ensuring the Universal 
Service O bligation.’^
The output from the new Aghada power 
generation facility is to be ring-fenced 
from the rest o f ESB Power Generation in 
terms o f licence and business separation 
conditions to ensure that the output is 
sold to suppliers other than the ESB 
Public Electricity Supply in the interest of 
competition.

2. Delivering the All-Island Energy 
M arket Framework.

The actions pertaining to this have 
already been set out in other sections of 
the W hite Paper and are thus not repeated 
here. One new developm ent is the 
exam ination by 2010 of benefits for 
creation of an all-island regulatory body 
for energy.

3. Ensuring that the Regulatory 
Fram ework meets the evolving energy 
policy challenges.

Com prehensive review following the 
introduction of the Single Electricity 
M arket in context of the All-Island 
Energy M arket.

4. Supporting a Sustainable Future for the 
Sem i-State Energy Enterprises.

The actions pertaining to this have 
already been set out in other sections of 
the W hite Paper and are thus not repeated 
here. One new developm ent is to agree 
corporate strategic plans for the Semi-

This dichotomous task to be the Universal Service Supplier, when your own generator 
supply facilities have been reduced to a residual is doubtful in terms of being achievable 
efficiently and least cost. Generators cannot be purchased off the shelf, but take at a very 
minimum 3 years to construct.
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State Companies beyond 2010 within 12 
m onths.'^

5. Ensuring Affordable Energy for 
Everyone.

This goal concerns the National Action 
Plan for Social Inclusion 2007-2016 and 
the Office of Social Inclusion. The 
actions pertain to fuel poverty, 
installation o f central heating and the 
Sustainable Energy Ireland (SEI) W arm er 
Homes Scheme.'

6. Creating Jobs, Growth and Innovation 
in the Energy Sector.

Enterprise Ireland and SEI to conduct a 
review by 2008 overseen by the 
Enterprise Advisory Group on economic, 
employment and value added 
opportunities across the value chain for 
the Irish energy sector in light of EU and 
national energy policy developments.
Through Enterprise Ireland support 
appropriate investment opportunities in 
energy enterprises and research.

Under this heading the Government welcomes Bord na Mona and Bord Gais Eireann 
entering the electricity market, however, this is simply replacing one Semi-State with two 
others. Moreover, competition in the retail market with the recent entry of Bord Gais Eireann 
by undercutting the Electricity Supply Board prices by 10% could not be considered 
competition in the usual sense, since the Electricity Supply Board’s tariffs were until 2011 
regulated and controlled by the Commission for Energy Regulation. Although the ESB has 
now been freed from applying regulated tariffs, there have been announcements that the price 
of electricity is to increase substantially. The consumer is still likely to pay more now, 
because the ESB is likely to turn the table on Bord Gais and be slightly cheaper than Bord 
Gais, but higher than the previously regulated tariff.

Lowering the cost of electricity and/or gas is surprisingly not an action listed under 
affordable energy.
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