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Abstract

The changing profile of the European workforce creates pressure to adapt the
working environment in order to accommodate worker diversity, such as that related
to disability, religious practice or caring responsibilities. There is an ongoing debate
within equality law on the extent to which law should require employers to provide
such accommodation. This article examines the rationales that justify legal
intervention and maps out various ways in which EU legislation already requires
employers to accommodate worker diversity. It identifies three types of
accommodation duty: protective, substantive and procedural. The article argues that
the debate can be enhanced by looking beyond the confines of equality law and
drawing connections with a wider agenda for labour market reform. A better
understanding of the different types of accommodation duty helps to expand the
debate beyond a narrow focus on whether the duty of reasonable accommodation
for workers with disabilities should be extended to other discrimination grounds.

Introduction

For many employers, managing a diverse workforce is an everyday reality. During
recent decades, the composition of the EU labour market has changed significantly.
Higher proportions of women and older people are participating in employment
(European Commission, 2017: 166-167). The effects of migration, both in the past
and in the present day, are increasing ethnic and religious diversity in many EU
Member States (Eurostat, 2017). At times, these changes in the profile of the
workforce pose challenges to the established ways in which work has been
organised. A culture of long and unpredictable working hours is difficult to reconcile
with caring responsibilities. Workplace policies on dress and personal appearance
may conflict with how some workers manifest their religious beliefs. Many employers
are likely to encounter situations where a worker asks for a temporary or permanent
adjustment to the organisation of work or some aspect of the working environment in
order to accommodate their personal circumstances.

In EU law, there is a duty on employers to provide reasonable
accommodation for persons with disabilities,* but other discrimination grounds are
omitted. In contrast, some jurisdictions have duties of accommodation that apply to
other grounds, such as religion in the USA,? while in Canada there is a general duty
of reasonable accommodation (Bribosia, Ringelheim and Rorive, 2013; Gibson,
2013; Vickers, 2016). Unsurprisingly, this has spawned an active and growing
debate on whether EU law should expand the disability duty to other grounds
(Alidadi, 2017; Benedi-Lahuerta, 2017; Sargeant, 2008; Waddington, 2011a).

This article argues that the options for legal reform are more refined than a
simple question of whether or not to extend the disability duty to some or all
discrimination grounds. It identifies several EU law instruments that already place
employers under an obligation to accommodate the diversity of their workforce in a
variety of ways. The term ‘accommodation’ is used in its broadest sense to



encompass those situations where the employer is required, or encouraged, to make
changes to the organisation of work (eg working time, allocation of job tasks) and the
working environment (eg dresscodes), in connection with the needs of an individual
worker. The article begins by reflecting on the justifications that underpin this
evolution in the legal duties of employers, identifying rationales within and beyond
the arena of equality law. It then examines those legal instruments where
accommodation duties can be found. This reveals the different form that these duties
take; the article identifies a difference between protective, substantive, and
procedural duties. The article contends that understanding the wider rationales for
accommodating worker diversity, together with an appreciation of the variety of ways
in which law can be used, facilitates a more nuanced conversation on the options for
future legal reform.

|. Rationales for Accommodating Worker Diversity

Before examining in more detail the current provisions of EU law, this section reflects
on the rationales that underpin the growth of worker accommodation duties in EU
employment law. Given the constraints of space, this section can only identify some
of the principal reasons that help to explain this trajectory. While acknowledging that
this limits the depth of the analysis, even a brief review is valuable in placing the
legislative provisions in a broader context. In particular, this section draws attention
to the motivations for accommodating workers that stretch beyond the confines of
equality and their connection to wider goals of employment law and policy.

Freedom of contract traditionally implied that the terms and conditions under
which a job was performed were a matter for agreement between the employer and
the worker. It is normally compatible with freedom of contract for one party to seek
the agreement of the other to vary the existing terms. Given the inequality of
bargaining power that frequently characterises the employment relationship, the
employer is often in a commanding position when considering whether to accept or
reject a worker’s request to vary contractual terms (Collins, 2005: 115). In other
words, a worker might ask her employer if she can reduce her working hours, but
typically it would be at the discretion of the employer whether or not to grant this
request.

Of course, the freedom to determine the terms and conditions of the contract
of employment has long been constrained by a combination of legislation and/or
collective agreements. To take one example, the Working Time Directive® imposes
minimum standards on issues like daily rest, weekly rest, and paid annual leave. Yet,
so long as the contract complied with such standards, then traditionally law did not
give a worker the right to compel her employer to adjust terms and conditions in
response to her individual needs. An illustration of this perspective can be found in
former case-law under the European Convention on Human Rights (ECHR) on
whether the freedom to manifest religious beliefs implied a duty on an employer to
accommodate a worker’s request to adjust his working schedule in order to
participate in religious worship. This was rejected in terms that focused upon the
freedom of contract. The worker was viewed as having voluntarily accepted the
contractual obligations on working time, so there was no duty on the employer to
make any changes in response to the individual needs of the worker.*

In contrast to the contractual perspective, EU legislation increasingly requires,
or encourages, an employer to adjust work to the needs of the individual worker.
Three rationales for this shift in the role of law can be identified: promoting



substantive equality; respecting the dignity of the worker; and widening labour
market participation.

a. Promoting Substantive Equality

The creation of legal duties to accommodate workers is commonly linked to the
pursuit of equality. This is motivated by the barriers that arise for individuals and
groups because established workplace practices tend to reflect the norms of
dominant groups in society. The organisation of working time, for example, was
typically underpinned by an assumption that the worker was available to work full-
time. The employer could determine the length of the working day and the worker
had to fit to these requirements. Evidently, this erected an obstacle to those workers,
predominantly women, who combine work with caring responsibilities and where
there is a need to finish work at a time that fits with the availability of other caring
services (eg childcare). Applying the existing norm to all workers (eg full-time hours)
may entail identical treatment, but in practice it can marginalise women and
minorities. Fredman (2011: 30) has argued that accommodating difference is a core
facet of the concept of substantive equality. The understanding that equality includes
the need to respond to difference has been brought to the fore as anti-discrimination
legislation expanded to include a wider range of protected characteristics. In
particular, equality for people with disabilities would be completely hollow if it did not
include the need to make changes to how work is organised in order to remove
barriers to labour market participation (Fredman, 2005: 203; Lawson, 2008: 235;
Quinn, 2007: 245; Waddington, 2007: 631). The duty to provide reasonable
accommodation has been a prominent feature of disability rights legislation since the
Americans with Disabilities Act 1990 (Degener, 2005, 89). This was cemented in the
2006 UN Convention on the Rights of Persons with Disabilities (CRPD), where the
denial of reasonable accommodation is recognised as a form of discrimination.®

It is not only in the context of disability where the need for accommodation
has been viewed as being part and parcel of achieving substantive equality. This is
also a prominent dimension of claims for religious equality. Frequently, disputes are
concerned with the obstacles that the worker encounters in reconciling the practice
of her religious beliefs with standard working conditions (Alidadi, 2017: 14). In
Thlimmenos,® the European Court of Human Rights (ECtHR) recognised that a
failure to take into account religious difference can constitute unlawful discrimination.
The case concerned a rule that those with a conviction for a serious crime could not
take up the profession of chartered accountancy. This had the effect of excluding Mr.
Thlimmenos, who had a criminal record arising from his conscientious objection (as
a Jehovah’s Witness) to wearing military uniform. Although the rule applied
irrespective of religious belief, the Court acknowledged that this did not entail
equality in practice: ‘the right not to be discriminated against in the enjoyment of the
rights guaranteed under the Convention is also violated when States without an
objective and reasonable justification fail to treat differently persons whose situations
are significantly different.”” In other cases, the ECtHR has focused upon the
obligations flowing from Article 9 of the ECHR on freedom of religion rather than
Article 14 on the prohibition of discrimination (Bribosia and Rorive, 2013: 22).
Nevertheless, there appears to be some convergence between the requirements of
both fundamental rights insofar as they can entail obligations to accommodate
religious practice. This is most clearly illustrated in Eweida v UK, where the ECtHR
held that the UK courts failed to protect the applicant’s rights under Article 9 ECHR.8



This arose after she was disciplined by her employer for wearing a religious symbol
in breach of the company’s uniform code, but was unsuccessful in domestic legal
proceedings challenging the company’s actions as religious discrimination. While the
Court did not examine whether this was also a breach of Article 14 ECHR, the
rationale of the judgment appears consistent with a concept of substantive equality:
‘a healthy democratic society needs to tolerate and sustain pluralism and diversity’.°
While the ECtHR often seems reluctant to impose duties to accommodate religious
diversity (Vickers, 2016: ch 4), the principle that Articles 9 and 14 ECHR can
demand adjustments to occupational rules or policies in the labour market has been
established. Furthermore, the reasoning in Thlimmenos on accommodating
difference is not confined to the ground of religion and has been applied in other
contexts.0

b. Respecting the Dignity of the Worker

Rationales for accommodation duties based on the pursuit of equality are typically
targeted at workers who experience barriers related to discrimination grounds. In
contrast, a justification founded on respect for the dignity of the worker can extend to
the entire workforce and a broader range of circumstances. A starting point is the
Declaration of Philadelphia on the aims and purposes of the International Labour
Organisation (ILO) and its fundamental principle that ‘labour is not a commodity’.**
Recognising that workers are more than cogs in a machine implies that they should
be treated differently to other factors of production. The human nature of labour
reveals that the performance of work is affected by the personal characteristics of
the worker, as well as her life beyond the workplace. Unlike other factors of
production (eg machinery or information technology), workers are not standard
template commodities, nor are they automatons. The decommodification of labour
seems to go hand in hand with a willingness to adapt work in response to the
circumstances of the individual worker. Alidadi (2017: 19) sees accommodation as a
means of recognising the human nature of work:

The employee is not just a member of the labour force, bartering time and
labour for a salary, but a real live individual with human dignity and individual
identity traits which deserve respect and, if needed, accommodation.

This train of thought can also be found in ethical perspectives on the dignity of
human work. For example, Catholic social teaching has emphasized the need for
humanity in work (Kohler, 2017: 72):

it should be recognized that the error of early capitalism can be repeated
wherever man is in a way treated on the same level as the whole complex of
the material means of production, as an instrument and not in accordance
with the true dignity of his work ... (John Paul Il, 1981, I1.7)

At its core, the humanisation of work challenges the relationship of subordination
between the employer and the worker (Bogg, 2009: 738; Somek, 2011: 182). It
moves away from an assumption that workers have to fit within the template job
package designed by the employer. Instead, it is open to the idea that there should
be space for adaptation of the needs of the business to those of the worker.

In the context of EU law, the connection between human dignity and the rights
of workers can be found within the EU Charter of Fundamental Rights (EUCFR).
Article 1 states ‘human dignity is inviolable. It must be respected and protected.’??



This is applied to working life in Article 31(1), which states ‘every worker has the right
to working conditions which respect his or her health, safety and dignity’. The
reference to dignity in this part of the Charter could, potentially, embrace a very wide
range of worker protection issues, but Bogg (2014: 855) argues that its core meaning
should be understood as an opposition to ‘the idea of treating workers in ways that
are expressive of disrespect to their personhood’. The coupling of dignity with
occupational health and safety in Article 31 can also be connected to legislation that
pre-dated the Charter. The 1989 ‘Framework Directive’ on health and safety sets out
a catalogue of ‘general principles of prevention’ that should guide employer action.
This includes the principle of:

adapting work to the individual, especially as regards the design of work
places, the choice of work equipment and the choice of working and
production methods ...13

This was also reiterated in the Working Time Directive, which includes reference to
‘the general principle of adapting work to the worker’.14 This principle is, therefore,
identified as a central means of ensuring the protection of health and, more
generally, the dignity of the worker. It offers a clear justification for the idea that
employers should make adjustments in response to the needs of individual workers.

c. Widening Labour Market Participation

Beyond the principled arguments based upon equality and human dignity, there are
also pragmatic policy objectives that have favoured obliging employers to
accommodate worker diversity. Since the mid-1990s, EU employment policy has
been focused upon raising employment participation rates (Ashiagbor, 2005). One
means of achieving this goal is ensuring more flexibility in the organisation of work in
order to remove barriers to participation (Collins, 2005: 113). This has been a
justification for measures to encourage the growth of part-time employment. The
preamble of the EU Directive on Part-Time Work refers to promoting ‘a more flexible
organisation of work in a way which fulfils both the wishes of employees and the
requirements of competition’.'® In a similar vein, it is possible to see how other types
of workplace adjustment are consistent with the objective of widening labour market
participation. For example, older workers may be encouraged to extend their working
lives if it is possible to reduce their working hours (Sargeant, 2008: 172). More
broadly, Collins (2005: 107) identified a growing view within EU employment policy
that allowing all workers flexibility to combine work with private life favours
competitiveness, productivity and the growth of good quality jobs. This view chimes
with the rise of the ‘business case’ for diversity, which reflects a belief that there is an
economic rationale for companies to recruit and retain workers with diverse personal
characteristics (ILO, 2016: 22).16

The idea that adapting work to the worker is a means of achieving both
economic and social objectives is even more prominent in the recent proclamation of
the European Pillar of Social Rights.'” The Pillar describes itself as a ‘guide towards
efficient employment and social outcomes’.*® Once again, raising labour market
participation is placed at the heart of policy:

To a large extent, the employment and social challenges facing Europe are a
result of relatively modest growth, which is rooted in untapped potential in
terms of participation in employment and productivity.®



A recurring theme in the Pillar’s response to this problem is flexibility in order to
remove barriers to labour market participation. Principle 9 recognises the right to
‘flexible working arrangements’ for parents and people with caring responsibilities.
Principle 10(b) states that ‘workers have the right to a working environment adapted
to their professional needs and which enables them to prolong their participation in
the labour market’. Principle 17 includes the right of people with disabilities to ‘a work
environment adapted to their needs’. Taken together, these provisions indicate that
the idea of adapting work to the worker is increasingly viewed as a mainstream
policy response to the aim of raising employment participation rates.

[I. Duties in EU Law to Accommodate Worker Diversity

The previous section identified several reasons that justify a role for law in requiring,
or encouraging, employers to accommodate the needs of the individual worker. This
section examines the extent to which current legal instruments already impose such
duties. The constraints of space mean that it is not possible to provide an exhaustive
analysis of how each of these provisions has been interpreted and applied (see
further Waddington, 2007). The goal of this inquiry is to map out the contours of
current obligations and to identify any differences in their nature. It examines legal
duties found in occupational safety and health (OSH) legislation; anti-discrimination
legislation; and legislation on reconciling work and caring responsibilities.

a. Particular Risk Groups and Occupational Safety and Health Legislation

The 1989 Framework Directive recognised that there were ‘particularly sensitive risk
groups’ that needed heightened protection in the workplace.?® This became the
rationale for legislation on the protection of pregnant workers, workers who have
recently given birth and those who are breastfeeding (hereafter the Pregnant
Workers Directive).?! This Directive includes a duty on employers to assess risks to
health affecting such workers and, if necessary, to avoid such risks by ‘temporarily
adjusting the working conditions and/or working hours of the worker’.?? If this is not
feasible, then the worker should be moved to another job or, as a last resort, granted
leave for the entire period necessary to protect her health.?® In Hgj Pedersen,?* the
EU Court of Justice (CJEU) confirmed that it is not compatible with the Directive if
domestic legislation permits an employee to be placed on leave for reasons other
than the worker’s safety or prior to examining the possibility of adjustment to her
existing job or transfer to another position. In relation to night work, there is an
obligation to ensure that pregnant workers are entitled to transfer to daytime work if a
medical certificate states that this is necessary for the worker’s health.?® If transfer to
daytime work is not feasible, then the worker must be granted leave from work.26

In a similar vein, the Young Workers Directive?’ also contains provisions that
may require the employer to make adjustments to protect the health of those under
the age of 18. There is a general duty on employers to ‘guarantee that young people
have working conditions which suit their age’.?® The Directive contains prescriptive
provisions that regulate in detail the organisation of working time for young workers.
Beyond complying with these specific rules, employers must also assess the risks to
young people?® taking account, inter alia, of ‘their lack of experience, of absence of
awareness of existing or potential risks or of the fact that young people have not yet



fully matured’.*° This implies that the employer may need to make adjustments in
order to protect young workers from risks that are specific to them.

These instruments illustrate circumstances where EU legislation requires
employers to make changes to standard working arrangements in response to the
particular characteristics of the worker: pregnancy and maternity in one case, and
young age in the other. These ‘protective’ duties are not expressly subject to any
reasonableness threshold. That said, it may be open to domestic legislation to place
some constraints on the extent of the employer’s duties. In relation to the 1989
Framework Directive, the CJEU held that it did not necessarily require Member
States to impose no-fault liability upon employers and that it was compatible with the
Directive for an employer’s duties to be limited to ‘reasonably practicable’ steps to
protect workers’ safety.®! These duties are anticipatory in nature. Unlike most of the
provisions discussed below, the worker does not need to initiate the process of
seeking adjustments. The onus is on the employer to identify any risks to health and
then to take the measures necessary in response. Nevertheless, the CJEU has
recognised that the protective duty can be triggered by a request from the worker. In
Otero Ramos,®2 the CJEU held that if a breastfeeding worker makes a request for
temporary leave, and provides evidence to show that other measures to protect her
health and safety were impracticable, then the burden of proof shifts to the employer
to establish that alternatives to granting her leave ‘were technically or objectively
feasible and could reasonably be required’.33 Notably, this judgment reinforced the
link between these duties and anti-discrimination legislation. The Court held that a
failure to conduct an individualised risk assessment for a worker who was
breastfeeding also constituted direct discrimination contrary to the Recast Gender
Equality Directive.®*

b. Anti-Discrimination Legislation

i. Reasonable Accommodation for Persons with Disabilities

Article 5 of the Employment Equality Directive3® creates an obligation to provide
reasonable accommodation. It states that:

employers shall take appropriate measures, where needed in a particular
case, to enable a person with a disability to have access to, participate in, or
advance in employment, or to undergo training, unless such measures would
impose a disproportionate burden on the employer.

The reasonable accommodation duty is reactive rather than anticipatory. Employers
must take appropriate measures ‘where needed in a particular case’, which indicates
that the duty is tailored to the individual. Normally, this will be triggered by a request
from the individual, but the duty may also arise where the employer acquires
sufficient knowledge of the individual’s situation meaning that the employer is aware
of the need for accommodation.®® The Directive does not provide an exhaustive list
of what constitutes ‘appropriate measures’, but the preamble includes examples:
‘adapting premises and equipment, patterns of working time, the distribution of tasks
or the provision of training or integration resources’.?” In Ring and Skouboe Werge,
the Court held that a transfer from full-time to part-time work could be an appropriate
measure. It found that the Directive envisages ‘not only material but also
organisational measures’.38



The duty to provide reasonable accommodation is not unlimited,; it is subject
to the threshold of disproportionate burden. Recital 21 in the preamble of the
Directive states that: ‘account should be taken in particular of the financial and other
costs entailed, the scale and financial resources of the organisation or undertaking
and the possibility of obtaining public funding or any other assistance.’ This makes it
clear that the monetary cost of making a workplace adjustment is an admissible
consideration. It draws attention, however, to the possibility that such financial costs
may be offset by support available from the state.3® This can take various forms,
such as subsidies to help with the costs of adjustments. Many states also have
supported employment programmes to promote (re)integration into the labour
market. These often include the provision of a (publicly-funded) job coach to assist
the worker in understanding her job tasks.

Recital 21 refers to ‘financial and other costs’, so it is not limited to a narrow
consideration of the economic impact on the employer of providing the
accommodation. ‘Other costs’ are not defined, but they could include possible
impacts upon other workers. This may be relevant where an employer needs to
manage the range of accommodation needs that can arise in a diverse workforce.
For example, a worker with a disability may seek to be exempted from performing
night work if the consequent fatigue impacts negatively upon an existing
impairment.“° Yet night work can also be difficult for workers with caring
responsibilities and providing an exemption to one worker could have the effect of
increasing the frequency of this shift for other workers. The reference to ‘other costs’
in Recital 21 indicates there may be situations where an excessive impact on other
workers gives rise to a disproportionate burden.

ii. The Prohibition of Indirect Discrimination

EU anti-discrimination legislation only expressly applies a duty of accommodation to
persons with disabilities. Advocate-General Kokott has argued that the omission of
the other grounds means that the concept of reasonable accommodation should not
be applied elsewhere.*! Others have drawn attention to the prohibition of indirect
discrimination, which applies to all grounds covered by EU legislation. It is argued
that the measures necessary to comply with the prohibition of indirect discrimination
can, in practice, entail the accommodation of worker diversity (Howard, 2013: 360;
Waddington, 2011a: 192).42

A common definition of indirect discrimination can be found across EU anti-
discrimination legislation. To take the example of the Gender Equality Recast
Directive, this states:

where an apparently neutral provision, criterion or practice would put persons
of one sex at a particular disadvantage compared with persons of the other
sex, unless that provision, criterion or practice is objectively justified by a
legitimate aim, and the means of achieving that aim are appropriate and
necessary.*?

A key distinction between the duty to provide reasonable accommodation and the
prohibition of indirect discrimination is that the former is directed towards the needs
of an individual worker, whereas the latter is targeted at practices that create
disadvantage for a particular group of workers. Once a worker with a disability needs
an accommodation, it is immaterial to the triggering of the duty whether there are any
others who actually or potentially need the same accommodation.** In contrast, a



worker bringing a claim of indirect discrimination needs to be able to point to a group
of persons who are, or would be, placed at a disadvantage by the employer’s
practice. Khaitan (2015: 77) argues that ‘it is difficult to imagine a case where a
failure to provide reasonable accommodation will not also amount to indirect
discrimination ... This failure will always result in a protected group being
disproportionately disadvantaged or even entirely excluded’. That seems true for
those reasonable accommodation claims where the employer’s failure will affect
more than one individual. For example, most claims for religious accommodation
relating to dresscodes or working time schedules will also impact on other adherents
with similar practices. A different outcome may arise where the worker’s religious
practice is unusual (even amongst those of the same faith). In this scenario, the
worker may struggle to establish that her employer’s refusal to provide an
accommodation places a group of persons at a particular disadvantage.*®

Although some types of accommodation will be unique to the individual
worker, there is often proximity between avoiding indirect discrimination and
providing accommodation. This is evident in the English case of Hardy and Hansons
plc v Lax.¢ A female worker requested that she be permitted to transfer to part-time
work or a job-share when she returned to work after a period of maternity leave. This
was rejected by the employer, who later dismissed her as redundant. It was
accepted in the case that refusing to consider the possibility of a job-share
arrangement gave rise to indirect sex discrimination because ‘it would be to the
detriment of a considerably larger proportion of women than men’.#’ In such a case,
the effect of the prohibition of indirect discrimination is that the employer should
consider an adjustment to the existing working conditions. The Court of Appeal held
that the employer would have to demonstrate that a refusal to accept the request
was ‘reasonably necessary’ and that this would entail ‘a fair and detailed analysis of
the working practices and business considerations involved’.8

The CJEU has also indicated that the prohibition of indirect discrimination can
require the employer to consider making adjustments to existing working conditions.
Achbita concerned a Muslim worker who was dismissed by her employer (G4S)
because she wished to wear a headscarf.*® In considering whether this gave rise to
indirect discrimination on grounds of religion, the CJEU accepted that it was
legitimate for an employer to adopt a policy prohibiting the wearing of visible signs of
political, philosophical or religious beliefs, at least in respect of workers who come
into contact with customers. It qualified this, however, by requiring the national court
to consider:

whether, taking into account the inherent constraints to which the undertaking
is subject, and without G4S being required to take on an additional burden, it
would have been possible for G4S, faced with such a refusal, to offer her a
post not involving any visual contact with those customers, instead of
dismissing her.%°

It remains doubtful whether reassignment to ‘back-office’ duties can be construed as
an appropriate measure in response to religious diversity in the workplace. Far from
using accommodation as an instrument to embrace diversity, such a measure seems
to marginalise the workers affected. Being unable to have contact with customers
might have negative implications for future career development. It also raises the
spectre of religious minorities being segregated into less visible parts of the
undertaking. Notwithstanding the profound difficulties with the type of
accommodation mooted by the Court, there is an implication in the above quotation



from the judgment that an employer should consider measures that could reconcile
the worker’s religious practice with the company’s policies, at least prior to any
decision to dismiss. Undoubtedly, this is a much weaker type of accommodation duty
than that which applies in respect of persons with disabilities. Nevertheless, it
indicates that the concept of accommodation plays a role when analysing the
possible justifications for practices that otherwise constitute indirect discrimination. In
this guise, Khaitan (2015: 78) views reasonable accommodation as a type of remedy
for discrimination; by making an adjustment to the policy or practice, the employer
addresses the disadvantage that would otherwise be caused to the affected worker.

This approach is also potentially reflected in two judgments of the CJEU on
legislative rules that permitted the dismissal of workers due to sickness absence.!
While the Court accepted the legitimacy of national measures that permitted the
dismissal of workers due to excessive levels of sickness absence, it held that such
measures could constitute indirect discrimination on grounds of disability.
Specifically, the Court held that workers with disabilities could be placed at a
particular disadvantage by such rules because they are exposed to the risk of
absences related to disability, in addition to the risk of sickness absence unrelated to
disability, which all workers face.5? The Court left the ultimate determination of the
proportionality of the legislative rules for determination by the national court. It would
appear possible that the indirect discrimination could have been remedied by
providing an adjustment to the standard thresholds on excessive sickness absence
to take into account the extent to which any absences were disability-related.

In summary, it is not contended that indirect discrimination is the same or
even equivalent to a duty of accommodation (Bribosia and Rorive, 2013: 39). Alidadi
(2012: 693) has identified the benefits that flow from the intuitive clarity of a right to
accommodation, as opposed to the more convoluted chain of reasoning that takes
us from prohibiting indirect discrimination through to providing an accommodation.
Yet there are situations where, in the absence of any other legal protection, indirect
discrimination may be one vehicle through which an accommodation claim can be
advanced.

c. Reconciliation of Work and Caring Responsibilities

It is well-established that achieving substantive equality for women in the labour
market demands measures to address the reconciliation of working life with caring
responsibilities (Caracciolo di Torella and Masselot, 2010; Waddington, 2011b: 110).
Various instruments play a part in this agenda, such as the Gender Equality Recast
Directive or the Pregnant Workers Directive, both of which include important
protections for workers who take maternity leave. One dimension of reconciliation
measures can be described as the accommodation of those who need to change
their existing working conditions, either temporarily or permanently, in order to allow
them to combine working with caring. In existing EU legislation, this is most visibly
reflected in the Parental Leave Directive, which includes the following provision:

In order to promote better reconciliation, Member States and/or social
partners shall take the necessary measures to ensure that workers, when
returning from parental leave, may request changes to their working hours
and/or patterns for a set period of time. Employers shall consider and respond
to such requests, taking into account both employers’ and workers’ needs.>?

10



In comparison to the duty of reasonable accommodation for persons with disabilities,
this is a much weaker provision. First, the exercise of this right is initiated by the
worker. It is confined to the specific moment in time when the worker returns from
parental leave as opposed to any other occasion when the worker needs a
workplace adjustment because of parental responsibilities. In Rodriguez Sanchez,
the CJEU held that it cannot be relied upon by a worker returning from maternity
leave, nor in connection with any broader right to flexible working that may be found
within domestic legislation.>* Secondly, the obligation on the employer is procedural
rather than substantive. The employer must be able to show that a balancing
exercise was conducted where the needs of the business and the individual were
weighed, prior to the communication of a decision on the request. That could imply a
duty on the employer to give some reasons if the request is rejected (in order to
establish that both parties’ interests were duly considered). This is, however, a much
lighter obligation than the need to show disproportionate burden in relation to denial
of a disability accommodation request. Thirdly, the provision is limited to requests
relating to working time (hours and patterns thereof). This is narrow in comparison to
the wide range of measures that can be considered for the accommodation of
disability. There is also an implication that adjustments are designed to be temporary
in nature.

The ‘right to request’ found in the Parental Leave Directive is akin to an earlier
provision found in the Part-Time Work Directive.>® Given that women are heavily
over-represented in part-time work, often for reasons relating to caring
responsibilities, it is also worth taking this into account. Clause 5(3) states:

As far as possible, employers should give consideration to:

(a) requests by workers to transfer from full-time to part-time work that
becomes available in the establishment;

(b) requests by workers to transfer from part-time to full-time work or to
increase their working time should the opportunity arise ...

This applies to all workers irrespective of the reason that motivates the request to
change to or from part-time work. It is not limited to a specific point in time, so it is
considerably more flexible than the duty in the Parental Leave Directive. The duty is
procedural in nature, but there is no express obligation on the employer to take into
account the needs of the worker when considering the request, nor is there an
explicit requirement for the employer to give a definitive response to the request.

Significantly, the Commission has proposed to replace the Parental Leave
Directive with a Directive on Work-Life Balance for Parents and Carers.%® Article 9 on
‘flexible working arrangements’ states:

1. Member States shall take the necessary measures to ensure that workers with
children up to a given age, which shall be at least twelve, and carers, have the right
to request flexible working arrangements for caring purposes. The duration of such
flexible working arrangements may be subject to a reasonable limitation.

2. Employers shall consider and respond to requests for flexible working
arrangements referred to in paragraph 1, taking into account the needs of both
employers and workers. Employers shall justify any refusal of such a request.

The personal and temporal scope of this provision is much wider than that found in
the Parental Leave Directive. It can be invoked at any time by a qualifying parent or
carer; the latter is defined as ‘a worker providing personal care or support in case of
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a serious illness or dependency of a relative’.5” The request can extend beyond
changes to working hours. Flexible working arrangements are defined as
adjustments to ‘working patterns, including the use of remote working arrangements,
flexible working schedules, or a reduction in working hours’.%8 It moves away from
the idea that adjustments have to be for a set period of time, but instead gives
workers also the right to request to return to ‘the original working pattern whenever a
change of circumstances so justifies’.>®

The duty remains procedural in nature. The preamble clarifies that ‘the
ultimate decision as to whether or not to accept a worker’s request for flexible
working arrangements should lie with the employer’.%° While that constrains the
scope for judicial scrutiny of the employer’s decision, it should be possible for a
worker to bring legal proceedings where an employer fails to consider a request. In
relation to a failure by the employer to justify a refusal, it might be open to a court to
look beyond the mere absence of justification and to review justifications that fail to
show that the needs of the worker were taken into account (as required by Article
9(2)). This remains weaker than the duty of reasonable accommodation for workers
with disabilities, but requiring an employer to undertake a fair process when handling
requests for flexible working arrangements could nudge employers towards greater
accommodation of parents and carers.

Legal instruments on the reconciliation of work and caring responsibilities are
gradually recognising that it is not enough merely to grant workers periods of leave,
such as maternity, parental or family emergency leave. The EU’s objective of
increasing participation in the labour market implies that imaginative solutions must
be found to allow workers to combine working life with caring responsibilities on an
ongoing basis. Significantly, the Commission’s proposal for a Directive on Work-Life
Balance is the first legislative text that seeks to implement the commitments found in
the European Pillar of Social Rights. Principle 9 states that: ‘Parents and people with
caring responsibilities have the right to suitable leave, flexible working arrangements
and access to care services.’ This goes beyond the EUCFR where there is no
reference to flexible working in Article 33 on family and professional life. Placing the
right to flexible working arrangements in the Pillar does not have any immediate legal
effects; the Pillar is not a binding legal document. Nevertheless, the characterisation
of flexible working as one of the core EU social rights symbolises a shift in the
conception of the rights of workers.

[I. Identifying Types of Accommodation Duty
Taking an overview of the instruments considered above, three types of

accommodation duty can be identified: protective, substantive, and procedural
(summarised in Table 1).
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Table 1: Existing Duties to Make Adjustments for Workers

Legal Instrument Obligation Nature of Obligation
Pregnant Workers Temporary adjustment of working Protective and anticipatory:
Directive conditions/working hours or transfer to employer must make changes
another job. if there are risks to safety and
Transfer from night work to daytime health.
work.
Young Workers Young people must have working Protective and anticipatory:
Directive conditions suitable to their age. employer must take measures

to protect safety and health of
young people.
Employment Equality | Take appropriate measures to enable a Substantive:

Directive (Art 5) person with a disability to have access employer must take measures,
to, participate in, or advance in unless it would give rise to a
employment. disproportionate burden.

Indirect Duty to ensure that neutral provisions, Substantive:

Discrimination criteria, practices (PCP) do not put employer must objectively

(EU Equality persons with particular characteristics at | justify a PCP that creates

Directives) a particular disadvantage. particular disadvantage.

Implied duty to consider
adjustments to avoid the PCP
having that effect [?].
Parental Leave When returning from parental leave, Procedural:

Directive (Clause 6) workers may request changes to working | employer must consider and
hours / patterns for a set period of time. respond, taking into account
employers’ and workers’

needs.
Part-Time Work Workers may request transfer from full- Procedural:
Directive (Clause time to part-time work (and vice versa). employer must give
5(3)) consideration to the request as

far as possible.

First, a protective duty is one grounded in OSH law. This is premised on the general
principle of adapting work to the individual. It means that employers must take the
initiative to identify if workers face specific risks and then make temporary or
permanent adjustments in order to prevent the risk. This is an employer-led process,
but it does not exclude the possibility for workers to raise concerns with their
employer about possible risks to their health. Although this model is explicitly applied
by EU law in relation to pregnancy, maternity and young age, the general duty to
protect workers’ health could also entail adjustments linked to other discrimination
grounds.

A second category can be described as a substantive duty. The employer has
an obligation to make workplace adjustments in order to achieve the end result of
removing or mitigating barriers that the worker experiences to her participation or
advancement in the job. Although not explicit in EU legislation, a substantive duty of
accommodation will often entail an obligation to engage in dialogue with the worker
in order to understand her needs and what measures may be appropriate in
response. It is not an absolute duty; the needs of the worker can be outweighed by
the costs to the employer of taking the necessary measures. Evidently, the
substantive duty reflects the model found in disability discrimination legislation. That
said, the template is not one that is inherently limited to disability. Although the CJEU
case-law remains limited, it is possible that the prohibition of indirect discrimination
could be interpreted in a manner that has a similar effect to a substantive duty to
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accommodate. Nevertheless, this is a cumbersome and uncertain route for workers
who need an accommodation.

The third category places a procedural duty on the employer. The worker is
given a statutory right to request a workplace adjustment, although this may be
circumscribed to certain types of adjustment and only at certain intervals in the
employment relationship. The employer has a duty to consider the worker’s request
and the law may require an explanation of the ultimate decision. Managerial
prerogative is preserved with regard to how the employer weighs the competing
considerations. Collins (2005: 119) draws a distinction between duties that only aim
to require the employer to bargain in good faith (eg to hear and consider the worker’s
request) and those that go a step further by requiring the employer to identify an
objective ground for rejecting any request. The latter is not as demanding as the
substantive duty; it is limited to verifying that the employer’s reason for rejecting the
request meets a plausible business need. EU law on reconciling work and caring
responsibilities has so far confined itself to facilitating the bargaining process through
a right to request; it has not explored the option of demanding a certain level of
coherence in the employer’s response.

This article has concentrated on understanding the principal differences
between duties of accommodation as they emerge from their description in
legislation. A question that demands further research is how courts understand their
role in applying these duties. Disputes over an employer’s refusal to provide an
accommodation raise questions such as what constitutes the essential functions of a
job or (ultimately) how much money should the employer be willing to invest in an
accommodation. These kinds of choices touch on the delicate balance between the
judicial role and managerial prerogative, and specifically the extent to which judges
should be willing to substitute decisions of employers with their own evaluation of
what steps should have been taken in the specific factual circumstances of the
dispute. Cabrelli (2011: 170) has identified a range of standards of review that can
be adopted by adjudicators when scrutinising managerial decision-making, ranging
from irrationality to proportionality. Given the relatively limited body of CJEU case-
law on accommodation duties, this remains an issue yet to be fully explored.
Nevertheless, it is important to be cognisant that differences in how accommodation
duties function go beyond the bare language found in legislation.

V. Conclusion

The instruments examined in this article have shown a gradual turn in EU
employment law towards requiring, or encouraging, employers to accommodate
worker diversity. Collins (2005: 115) has described this as ‘a transformative break
with the legal tradition of the contract of employment’ insofar as it departs from the
position where this was largely the prerogative of the employer. The pursuit of
substantive equality has been the most prominent driver of such reforms, but there
are other imperatives that support this trajectory, such as respect for the dignity of
the worker or the Union’s desire to continue raising the rate of employment
participation. Identifying the spectrum of reasons that support accommodating
worker diversity allows the dots to be joined between anti-discrimination legislation
and other branches of employment law. In this regard, the general principle of
adapting work to the worker in OSH legislation provides an umbrella rationale for this
legal evolution that has been largely overlooked in equality literature.
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Looking at the existing and proposed duties in EU law, an understanding of
their diversity allows us to appreciate that law reform is more complex than a simple
guestion of whether to extend the disability duty to other discrimination grounds. The
absence of legal regulation does not prevent workers from seeking to vary their
terms and conditions with the consent of the employer, but legal intervention has the
potential to strengthen the worker’s bargaining power when seeking change (Collins,
2005: 119). This article has shown various ways in which the law can aid the worker
in this process, including requiring the employer to conduct a risk assessment (and
to make changes in response); requiring an employer to engage in a dialogue and to
explain a refusal to accommodate; and requiring an employer to accommodate the
worker, subject to disproportionate financial or other costs. The perspective of
bargaining power does, however, expose the tendency of accommodation duties to
focus on the worker as a lone individual. With the exception of OSH legislation, it is
notable that existing EU instruments on accommodating workers ascribe little (if any)
role for collective actors. This is an oversight that neglects the ‘real world’ dynamics
of a worker asking her employer for a change to her terms and conditions. A right for
workers’ representatives to participate in the process could aid workers’ bargaining
position. Workers’ representatives may have access to sources of training and
advice that improves their knowledge of the legal obligations on the employer. They
may also possess memory of accommodations that the employer has already
granted in the past to other workers.

Looking ahead, section | identified rationales that favour a continued evolution
in worker accommodation duties and this trajectory is reflected in the European Pillar
of Social Rights. Although debates within equality law tend to centre on the possible
extension of the disability duty to other discrimination grounds, this seems an
unlikely legislative development within EU law, at least in the near future. Taking a
wider view of the rationales for worker accommodation, and the range of legal
instruments that can further this objective, allows the identification of other pathways
for legal reform, where progress may be more achievable. In this regard, the
procedural duties emerging in the law on reconciling work and caring responsibilities
hold considerable promise. Fundamentally, they value dialogue between the
employer and the worker as a practical means of trying to resolve workplace
difficulties. They display a subtle understanding of the possible role for law, seeking
to nudge employers towards fair process and reasoned decision-making, while
exercising restraint in relation to (ultimate) managerial prerogative. This seems a
template that could be readily extended to other types of request for accommodation,
potentially even those that are unrelated to discrimination grounds.®! Indeed, it could
even contribute usefully to the disability accommodation duty, where the existing
legislation remains silent on the procedural aspects of handling an accommodation
request.
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