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Abstract

Given recent public and professional concern in relation to the levels of child victimisation
and recent reforms of the evidentiary rules and legal procedures pertaining to children’s
evidence, there is an increasing likelihood that children will appear as witnesses in Irish legal
proceedings. No previous empirical research has been conducted on child witnesses in
Ireland. A consideration of the child witness within the Irish legal system raises a number of
important issues which were addressed in this thesis, firstly, how do potential jurors view the
competence of children to act as witnesses, secondly, how do professional groups who work
directly with child witnesses view children’s competence to act as witnesses and thirdly what

do Irish children know about the legal process and how might they feel about going to court.

Chapter Two of this thesis presents the findings of a survey of 527 Irish adults eligible for
jury duty. The survey was conducted using a specially-designed “Child Witness Attitude
Survey™ to elicit potential jurors” attitudes towards child witnesses. Respondent-jurors were
presented with one of sixteen scenarios and were asked to rate their perception of a child’s
credibility and the likelihood that they would find a defendant guilty on the basis of the
child’s evidence. The scenarios varied on three factors: the age of the child, the gender of the
child and the type of crime alleged, that is whether the child was the victim of the alleged
crime or had been a bystander witness to the alleged crime. Results indicate that female
respondent-jurors possessed a significantly more positive attitude towards child witnesses
than that of male-respondent-jurors. In addition, a main effect for age of child witness was
found on the measures of perceived credibility and likelihood of finding the defendant. The
findings are discussed in terms of the implications for actual criminal proceedings involving

child witnesses.

Chapter Three of the thesis presents a survey of the perceptions and practices of
professionals (V=32) drawn from five professional groups, all of whom worked directly with
child witnesses. In the main, professionals rated the repeated interviewing of children as
potentially the most stresstul aspect of the legal process for child witnesses. The pretrial

preparation of children for their role as witnesses was perceived by all protessional groups,



with the exception of lawyers, as an important technique in the alleviation of any system-
induced stress that the child might be likely to experience. Only a minority of professionals
reported having had any specialist training to work with child witnesses. Discussion centres
on the reforms, both legal and procedural, which might reasonably be introduced to ease the

plight of the child witness in Irish criminal courts.

Chapter Four of the present thesis reports on an examination of Irish children and adult’s
understanding of the criminal justice system. A total sample of three hundred and sixty
(N=360) Irish children and adults, drawn from nine age-groups, were interviewed using the
Legal Knowledge and Perception of Court Interview Schedule, an instrument designed for
the purpose of the study. Analyses of variance of the data revealed a main effect for age of
participant on understanding of the legal system. Child participants demonstrated increasing
knowledge of legal terminology and concepts associated with the court process with
increasing age. Overall the results of the present study parallel the findings of earlier
empirical research in that [rish children, under the age of 9, were found not to possess a
sufficient understanding of the criminal justice system to enable them to participate as
effectively as they might as witnesses. The implications of these findings are discussed with
emphasis placed on the role of preparation of child witnesses for their involvement in the

legal process.

Alongside the introduction of legislative reform to accommodate child witnesses in Irish
courtroom, the contention is put forward in the final chapter of this thesis that children would
be “empowered” to give their evidence if prepared adequately for this experience. Such
preparation would have the effects of maximising the accuracy and completeness of a child’s
testimony while minimising the unnecessary trauma or re-victimisation by the criminal

justice system that the child might experience.
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CHAPTER ONE: INTRODUCTION

1.1. Introduction

Child victimisation is a universal phenomenon found in one form or another in almost
every culture in the world (Cohn, 1998; Ruback & Weiner, 1995). The victimisation of
children is also not a rare event: the annual Progress ot Nations Report (U.N.I.C.E.F.,
1998) catalogues the violence committed against children throughout the world. Findings
from the report in relation to the commission of crimes against children reveals that
anywhere from 12-38% of women and from 3-16% of men were subjected to some form
of victimisation in their childhood. In addition to the experience of victimisation, children
all too often have to endure insensitive treatment at the hands of the criminal justice
system. The very institutions which exist in part to aid and protect. in reality often
further victimise children (Schetky, 1997). As a consequence, the last decade or so has
“seen unprecedented concern worldwide for the plight of children who have become
embroiled in criminal proceedings. Indeed, the participation of a child in the criminal
justice process can raise questions not only about the nature of the legal system but also
“about how society, in general, views children at a given point in time” (Ring & Davis,

1997).

Many child advocates have contended that the traditional criminal justice system wholly
ignores the special vulnerabilities of children in the courtroom (Dent & Flin, 1992; Goodman,
Taub, Jones, England, Port, Rudy & Prado, 1992; McGough, 1994; Spencer & Flin, 1993).
Concern stems largely from the fact that the accusatorial nature of the criminal trial process
means that a child witness often has “to face a complex, adult-oriented and at times
incomprehensible criminal justice system™ (Dezwirek-Sas. 1992). Indeed. Terr has fittingly
described the child who has to testify in court as “a solitary traveler wandering through a

strange maze of institutions, people and customs™ (1986: 471).
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In various countries (including the Republic of Ireland) these concerns have been instrumental
in the legislatures responding to demands that the laws of evidence and legal procedures
become more sensitive to the needs of child witnesses. The result of this is that some
commentators have come to assert that the experience of testifying can be empowering for a
child, particularly for the child who has received adequate support and preparation for the
task of testifying (Dezwirek-Sas, Hurley, Austin & Wolfe, 1991; Sisterman-Keeney,
Amacher & Kastanakis, 1992; Whitcomb, 1992). There is now empirical evidence which
indicates that if a child is traumatised by their court appearance, then such traumatisation can
affect what they say in court, how they say it and consequently their credibility in the eyes

of the judge or jury (Stafford & Asquith, 1992).

The review that follows will examine the level of children’s involvement in the Irish criminal
justice system, and will present in historical context both legal and psychological views on
children’s competence to provide accurate testimony in legal proceedings. This will be
followed by an overview of the relevant empirical research on child witnesses that has been
conducted in the past two decades, and will include a discussion of those factors that have
been identified as stresstul for child witnesses. Recent legislative changes are then discussed
in relation to the treatment and reception of children’s testimony. Finally, data is presented
on the techniques which have been designed and are currently employed to protect child
witnesses from unnecessary emotional distress and which empower them to provide the

optimal testimony within their capability.

1.2. Children’s Involvement in the Irish Criminal Justice System

Since the turn of the 20" century, thousands of children' across the world have taken the
witness stand in criminal proceedings (Bottoms & Goodman, 1996). Though the general
perception of a child witness is that of a child who has been the victim of a crime, children
can find themselves in the witness box at a criminal trial for any number of reasons

(Spencer & Flin, 1993). A child may have been the victim of a road traffic accident or

1 In keeping with the Age of Majority Act. 1985 a “child” tor the purpose of this thesis is defined as any person under the age

of 18 years. In the most recent census of the population of the Republic of Ireland. there were 1,198,960 children residing in
this jurisdiction. accounting tor one-third of the total population (Central Statistics Oftice. 1996).
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may have witnessed an incident, such as an incidence of domestic violence, which gave
rise to criminal proceedings. Alternatively, they may find themselves as defendants in
juvenile justice proceedings (McLoughlin, Maunsell & O’Connell, 1999; Morgan &
Zedner, 1992; Trickett & Schellenbach, 1998).

Before presenting the available data in respect of children’s involvement in the Irish
criminal justice system, a caveat must be entered. Official crime statistics in the Republic
of Ireland?® do not lend themselves to an easy assessment of the extent of children’s actual
involvement in the Irish criminal justice system. This is because criminal statistics are
categorised solely by offender characteristics and by type of offence; no details in relation
to the victim of the crime are recorded. There are, however, a number of indicators from
which estimates may be garnered of the numbers of children appearing before the criminal

courts in this jurisdiction.

1.2.(i). Children As Defendants in Criminal Proceedings

One of the instances, as outlined. where children’s testimony is of importance is when the
child elects’ to give evidence in criminal proceedings where they themselves are accused of
committing a crime. Under the Children’s Act of 1908, where it can be shown that the
child understood the nature and consequences of their act, it is possible for any child
between the age of 7 and 10 years to be brought before a court for the alleged commission
of a criminal offence. An age of criminal responsibility of 7 years is quite low by
comparison with other jurisdictions. In Northern Ireland it is 10 years, as it is in England
and Wales, while in Germany the age of criminal responsibility is 14 years. Thus, in the
Republic of Ireland, at the time of writing, younger children may be brought before the

courts as defendants than is the case in many other jurisdictions worldwide.

Statistics are collated annually as to the numbers of children appearing before the criminal

court on allegations of having committed a criminal offence. The most recent available

A similar paucity of statistics has been reported on 1n other jurisdictions (Flin. Davies & Tarrant. 1988: Goodman, 1984).
Under Irish law. no defendant in a criminal trial | either child or adult. 1s compelled to give testimony at trial.

Chapter One: Page 5



figures on juvenile offending show that, 8,583 children under 17 years of age were referred
to the Garda National Juvenile Office in 1997; 25% of those children so referred were aged
between 10 and 13 years of age. A total of 489 children under the age of 10 were reported
as having been charged with criminal offences in that same year (Garda Commissioner,
1998). A recent investigation of the numbers and characteristics of Irish children
appearing as defendants in criminal proceedings revealed that the proportion of children
before the court at age 14 or younger was approximately one in every four of the cases

analysed (McLoughlin et al., 1999).

[n the vast majority of instances these young defendants will have their cases tried at the
Children’s Court.* This Court, as its name would suggest. is better adapted to deal with
children: it sits in private and tends to follow more relaxed court procedures than those
which are followed in the adult criminal courts. Thus, although young children do appear
in court as defendants, the trial process is not as formal as in cases where a child has to

give evidence in adult criminal courts (McLoughlin et al., 1999).

1.2.(ii). Children as Bystander Witnesses in Criminal Proceedings

Children may be called on to testify in adult criminal proceedings where they have
witnessed the commission of a criminal offence. No official statistics are available as to
the numbers of children who testify as bystander witnesses in criminal proceedings
though a number of indicators would suggest that the number of children who may
potentially provide such testimony is substantial. Legal proceedings in respect of
domestic violence are those where it is most likely that a child may be called on to provide
evidence as a bystander witness in criminal proceedings. A national survey of the extent,
type and impact of violence against women, found that almost two-thirds of the sample
of women who had experienced violence (n=104) reported that their children had
witnessed the violence committed against them (Women's Aid. 1995). In 1997, the most

recent year for which figures are available, there were 4,184 recorded incidents of domestic

Save for an instance where the offence in question is deemed serious then, with leave of the court, the case may be sent
torward tor trial to the adult criminal circuit court.

Chapter One: Page 6



violence out of which a total ot 947 persons were subsequently prosecuted. Thus, in close
to 1,000 criminal cases appearing before the courts in 1997, a sizeable number of children
may have witnessed or indeed may have been the victim of a criminal offence(s) and
potentially may have been called on to testify in criminal proceedings relating to such

offences.

A recent Scottish study found that more children were called on to give evidence about
crimes to which they themselves were bystanders than to provide evidence in relation to
crimes committed against themselves (Flin, Bull, Boon & Knox, 1993). The laws of
evidence in Scotland, however, require that the evidence provided by all witnesses, child
or adult, be corroborated. thus the evidence of a bystander witness who happens to be a

child may be required more often than is the case in this jurisdiction.

1.2.(iii). Children as Victim Witnesses in Criminal Proceedings

Although children may be called on to testify as a bystander witness, a number of
researchers have noted that children’s voices are rarely heard in criminal proceedings
except when they themselves are the victim of a criminal offence (McGough. 1994;
Whitcomb, 1993). Davies and Noon (1991) provide some empirical evidence to support
this assertion. In their study of Crown Court cases where video-link technology was
employed almost 90% of the children who were required to testify were the victims of
child abuse. Whitcomb (1993) points out that the most likely reason for this is that
allegations of child abuse are more often contested, thereby increasing the likelihood that
such cases will go to trial and at trial that the child will be required to testify. Indeed,
much of the concern of both psychologists and lawyers has centered on children’s

experiences of giving evidence against adults in cases of alleged child abuse.

While there is no single data source in Ireland which comprises statistics on crimes
committed against children, a number of different institutions gather data on the level of
criminal offences perpetrated against children. The official Garda Crime Statistics provide

the most comprehensive snapshot of reported crime in Ireland but the Crime Statistics
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provide little information on the incidence of child victimisation. In the list of offences on
which data is reported in the annual Garda Crime Statistics, there are only four criminal
offences which are committed specifically against children, these include; cruelty to or
neglect of children, defilement of girls under 15. defilement of girls aged 15-17 and incest.
The most recent Crime Statistics published in 1997 indicate that a total of 52 cases under
those 4 headings were reported in that year (Garda Commissioner, 1998). In fact, no case
of cruelty to or neglect of children was recorded for 1997, indicating that all recorded cases
fell under the categories: defilement of girls under 15, defilement of girls aged 15-17 and

incest.

From a second source of data on the level of child victimisation in this jurisdiction (viz.
those cases reported to the child protection agencies) it would appear that the official
Garda Crime Statistics grossly underestimate the level of child victimisation in Ireland.
Nationally, in 1984, the number of reports of child abuse received by the eight regional
Health Boards was just under 500, of which less than 200 cases were confirmed, with 33
of these being confirmed cases of child sexual abuse. By 1997, the latest year for which
statistics were available, the number of reports was over 7,300, with over 2,650 cases
confirmed including over 570 cases of child sexual abuse (Department of Health &
Children, 1999). Thus, the number of confirmed child abuse cases in the fourteen-year
period had grown from 184 to 2639, an almost fifteen-fold increase. The numbers of
contirmed cases involving sexual abuse had grown in the same period from 33 to 579

which represents an increase by a factor of 18 (Department of Health & Children, 1999).’

Although cases of physical abuse and neglect are reported more frequently to the relevant
authorities, these cases are less likely than child sexual abuse to be prosecuted (Whitcomb,
1993). Unless the child suffers serious physical injuries (or death) as a result of the alleged
abuse, it is generally felt that the resources of the child protection system are likely to be
more effective in preventing future incidents of abuse than are outcomes available through

the criminal justice system. The net effect is that there is a greater likelihood that reports

See Appendix [ (a) for a tabulation of the Department of Health and Children Statistics on the incidence of child abuse in the
Republic of Ireland in the fourteen year period from 1984-1997
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of child sexual abuse rather than child physical abuse will result in intervention by the

criminal justice system.

Again, it should be noted that the child abuse statistics compiled annually by the
Department of Health and Children reflect only those cases of child abuse which have
become known to the regional Health Boards. Many child abuse experts would hold that
relying on reported incidents leads to a gross underestimation of the actual prevalence of
child abuse and represents only the tip of the iceberg (Finkelhor & Dziuba-Leatherman,
1994). A more realistic estimate of crimes committed against children arises from the
records of voluntary/non-Governmental child protection organisations (Kilpatrick &

Saunders, 1997).

[n 1998, on the tenth anniversary of the establishment of the national “Childline”
telephone helpline, the [.S.P.C.C. reported that in the ten year period over three-quarters
of a million calls were made to the helpline. Just under half of the total number of calls
were in relation to child abuse, and over 15%, (representing the largest single category of
calls) were concerned with child sexual abuse (I.S.P.C.C., 1998). Childline thus received,
on average, 11,000 calls per year which related to child sexual abuse. Over half, or 53%, of
a total of 6,270 calls to the 24-hour crisis line of the Dublin Rape Crisis Centre from June
1998 - May 1999 were concerned with child sexual abuse (Dublin Rape Crisis Centre,
1999). Furthermore, seven out of every eight cases of child sexual abuse dealt with by the
Dublin Rape Crisis Centre in this one-year period had not been reported to the Gardai or
to any other statutory authority. It is thus well documented that a far greater number of
children experience abuse and never report such victimisation to the relevant authorities
than ever have their voices heard in criminal proceedings (Finkelhor & Dziuba-

Leatherman, 1994; Dublin Rape Crisis Centre, 1999).

Given the recorded increase in the number of confirmed cases of child abuse it could
reasonably be expected that children are now more likely to have their voices heard in
[rish criminal courts (McKeown & Gilligan, 1990). Nonetheless. it is clear from the Garda

statistics on the level of prosecution of cases of crimes committed against children that
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currently only a very small percentage of cases involving child victims result in criminal
proceedings.® The only available data which presents explanations for such low
prosecution rates comes from the Law Reform Commission Consultation Paper on Child
Sexual Abuse (1989). This paper provides very useful statistics on cases registered in the
office of the Director of Public Prosecutions in 1986 relating to sexual offences committed
against children under 16 years of age. In 19 of the 90 cases where no prosecution was
taken. the reason given was that the statements taken were either vague or unreliable by
normal prosecution standards: the average age of the children in those cases was 12.3
years. In 7 of the 90 cases, the child’s age and the lack of corroboration were given as the
reasons for not prosecuting: the average age of the child in those cases was given as 8.5
years. Another reason why children may not ultimately be called on to testify is that the
accused pleads guilty in the majority of cases thereby obviating the necessity for a full
trial (Ring & Davis, 1997). Nonetheless, from the point of reporting there is an
assumption that, at the very least. the child will have a reasonable expectation of being
involved in a criminal investigation even if they are not ultimately required to testify in

any legal proceedings which may or may not ensue.

In summary, there has, in the past fifteen years been a dramatic increase in the reporting
of child abuse in the Republic of Ireland. as elsewhere. The available data relating to the
extent of confirmed cases of child victimisation nationally would suggest that. despite
heretofore poor rates of prosecution, increasing numbers of children are being involved, or
have the reasonable expectation of becoming involved in criminal investigations and

subsequent legal proceedings in this jurisdiction.

The following section will place the field of research on child witnesses in historical
context and describe legal and psychological views of child witnesses held by scholars

since the turn of the 20" century.

Indeed in therr analysis of child sexual abuse cases reported to the Eastern Health Board in 1988, McKeown and Gilligan
(1990) reported that the prosecution rate of confirmed child sexual abuse cases in Ireland is less than 1 in 10.
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1.3. Children and the Law: A Historical Background

For the last two centuries, at least. children have not been barred from participating in
criminal proceedings. nonetheless, as one current writer highlights ** . . . it would not be an
exaggeration to say that until very recently children were treated as second-class citizens
in the eyes of the law” (Kapardis, 1997: 95). Historically, children had been viewed as
chattels under the law, as merely the personal property of their parents with no legal

status or entitlements of their own (deMause. 1975).

Any discussion of the law pertaining to children in the criminal courtroom must include
reference to the important differences which exist between the two main legal systems
which dominate Western society: the common law system and the civil law system.” In
accommodating child witnesses the seminal difference between the legal systems of the
two traditions is concerned not with substantive law but rather with the procedures
adhered to in the trial process. Common law countries historically follow the adversarial
or accusatorial system of justice; civil law countries, on the other hand, adhere to an

inquisitorial trial procedure.®

Unlike in the inquisitorial system, a “complex web of rules™ pertaining to children’s
evidence have traditionally been employed in the adversarial system of justice (Sanders &
Young, 1994: 9). In common law jurisdictions, such as the Republic of Ireland, it was a
requirement that evidence be given under oath and in person. The common law position
was outlined in 1779 in Rex v. Brasier,’ one of the earliest cases concerning children’s

evidence:

“The common law is the law of England and the law of those countries in which the law of England has been received or
implanted™ (Myers. 1993: 917). Ireland along with countries such as Australia, New Zealand. South Africa, Canada and the
United States follow the common law tradition. The majority of countries in continental Europe, by contrast, follow the civil
law system (Sanders & Young, 1994).

Spencer and Flin outline the difference as follows: “In an accusatorial system each side presents a case before a court the
function of which is limited to deciding who has won. The judge has nothing to do with the preliminary investigations, gives no
help to either side in presenting its case. and takes no active steps to discover the truth, which emerges — or so the theory goes -
from the clash of conflicting accounts. In an inquisitorial system, on the other hand, the court i1s viewed as a public agency
appointed to get to the bottom of the disputed matter. The court takes the initiative in gathering information as soon as it has
notice of the dispute. builds up a file on the matter by questioning all those it thinks may have useful information to ofter —
including. in a cniminal case. the defendant - and then applies its reasoning powers to the material it has collected in order to
determine where the truth lies™ (1993 75)

(1779) 1 Leach 199
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“No testimony whatever can be legally received except upon oath and an
infant though under 7 years of age, may be sworn in a criminal prosecution
provided such infant appears, on strict examination by the court to
possess sufficient knowledge of the nature and consequences of an oath.
For there is no precise or fixed rule as to the time within which infants are
excluded from giving evidence, but their admissibility depends upon the
sense and reason they entertain of the danger and impiety of falsehood
which is to be collected from their answers to questions propounded to
them by the court; but if they are found incompetent to take an oath their

evidence cannot be received.”

The decision delivered in Rex v. Brasier thus provided, in theory at least, that there was
no age below which children were automatically deemed incompetent to testify. In reality
though. it was unlikely that young children would be deemed capable of understanding the
nature and consequences of the oath and would therefore not be deemed competent to

testify.

[n the Children’s Act of 1908, provisions were made for children to give testimony other
than under oath. Section 30 of the Act provided that a witness of “tender years” who did
not understand the nature and consequences of the oath could provide unsworn evidence
at a criminal trial. The court, however, had to be satisfied that the child possessed
“sufficient intelligence to justify the reception of the evidence” and that the child
“understands the duty to speak the truth.” Some two decades later, in the case of
Attorney General v. O 'Sullivan,'’ the law on the competence of children to act as
witnesses in this jurisdiction was stated by Chief Justice Kennedy in his judgment in the

case:

“This section. [Section 30, 1908 Act] does not. in our opinion, alter the

previous law as to the reception of the evidence of children given on oath,
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that is to say, it was and is a question, not of age, for there is no precise
limit of age fixed by any rule within which the evidence of children on oath
is to be excluded, but it is a question of the intelligence and mental capacity
of the child witness, its” sense and reason of the danger and impiety of

falsehood.”

Chief Justice Kennedy, thus, reiterated that the basis for establishing the competence of a
child witness was not one of age, but of the intelligence and actual mental capacity of the
child. However, a number of additional evidentiary barriers to the hearing of a child’s

testimony were still in force.

Where the evidence tendered was that of a child who was deemed too young to take the
oath then such “unsworn™ evidence was not afforded full weight and was required to be
corroborated by the testimony of an adult. Judges were also required to give explicit
warnings to jurors about the dangers of convicting on the sole evidence of a child (Bulkley,
1985: Ring & Davis, 1997; Spencer & Flin, 1993). These barriers were, in the main,
because of a legal assumption that the evidence of a child was inherently too unreliable to
be taken as the sole basis for conviction of the accused. Traditionally, therefore, while
children were not prohibited from testifying because of their age alone, when young
children were called on to testify the established legal position was to treat their evidence

with a great degree of skepticism.

In 1989, the U.K. Home Office Report of the Advisory Group on Video Evidence (more
commonly referred to as the Pigot Report) examined the issue of children’s competence to
act as witnesses. The report highlights the judgment of the Court of Criminal Appeal in
England in the case of R v. Wallwork,'" a case which involved a witness of five years of
age. Lord Goddard in his judgement in the case pronounced that it was “ridiculous” to
hold that the evidence of such a young witness could have any legal value. The Pigot

Report went on to state that the judgment in the Wallwork case had the effect whereby:

" [1930) 1R 552
" (1958) 42 Cr. App. R. 153,
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* ... prosecutors will not generally adduce, or courts receive evidence
from young children unless they seem to have the understanding normally

to be expected of a child of about 8" (Pigot Report, 1989: 47).

A more recent decision of the Court of Criminal Appeal in England upheld the line of
argument in Wallwork. In the case of R v. Wright and Ormerod,'* Mr. Justice Ognall
stated that the decision in Wallwork remained “untrammelled” and that only in
exceptional circumstances would the evidence of young children be deemed admissible.
The interpretation of statutory legislation via case law in England, therefore, had the
effect of setting an age threshold of competence in place of a test as set out in the 1908

Act of assessing each child’s intelligence and understanding of the duty to speak the truth.

The Irish Law Reform Commission Report on Child Sexual Abuse (1990), which also
examined the issue of children’s competence to act as witnesses, reported that there was
no Irish decision, as far as the Commission were aware, which could have given rise to the
rule of practice as set out in Wallwork, wherein the evidence of young children, whether
sworn or unsworn, could never be heard. Nevertheless, the Law Reform Commission
Report makes the point that many Irish professionals expressed the belief that there was

an “informal age threshold™ in operation which made it “extremely unlikely that a child of

13

eight years or younger would appear as a witness.”

“The members of various professional groups who have experience in
working with child victims of abuse repeatedly expressed bewilderment as
to why child victims, with whom they were familiar and who in their
opinion seemed able to give perfectly clear accounts of offences which
were committed against them. were not permitted to do so in court” (Law

Reform Commission, 1990: 67).

" (1987) Unreported, Court of Appeal Criminal Division.

Thus. leading to the ironic situation whereby a child at the age of 7 may be deemed to be criminally responsible for their
actions and as a consequence may be called as the defendant in criminal proceedings but a same-aged child who had been a
victim of crime may not be considered by the crimmal court to be a competent witness.
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In summary. it would appear that traditionally the law in Ireland. as in other jurisdictions
following the common-law tradition, treated child witnesses with a substantial degree of
distrust. While there was no set age at or above which children were deemed to be
competent witnesses in statutory terms, in legal practice, however, it would appear that
young children were rarely deemed competent to testify with the consequence that

children’s evidence was rarely heard in Irish criminal courtrooms.

1.4. Review of Empirical Literature Pertaining to Children’s Competence to

Act as Witnesses in Legal Proceedings

Members of the legal profession would have found ample empirical evidence to support
these views of child witnesses in the findings of psychological research in the early
decades of the 20th century. The idea of prohibiting children from acting as witnesses in
criminal proceedings was reportedly based on fears that the testimony of a child was at
best, “unreliable™ and at worst, “dangerous” (Birch, 1992). Goodman in the first review of
psychological literature on children’s testimony pointed out that: “Early studies tended to
support some of the legal profession’s stereotypes of children by claiming to show that
children are “the most dangerous of all witnesses™ ™ (1984: 9). Spencer and Flin (1993)
catalogue some of the attitudes or beliefs which have underpinned the law’s traditional
treatment of children as “dangerous™ witnesses. Firstly, these authors highlight that
children were not regarded as being as good as adults in terms of the observing and
reporting of events; secondly, that children were prone to fantasise, particularly about
sexual matters (Freud, 1940), thirdly, that they had difficulty distinguishing fact from
fantasy (Piaget. 1972). Finally children were viewed as being highly suggestible and prone

to lying (Binet, 1900).

While developmental psychology in the first half of the 20th century . . . appears to
have been curiously preoccupied with young children’s incapacities™, more recently,
psychologists have come to challenge the scientific validity of these assumptions

(Donaldson, Grieve & Pratt. 1983). By the late 1970°s, there was a systematic shift in
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research on children’s development to investigate the developmental strengths rather than
the limitations of children’s competence (Flavell. Miller & Miller, 1993). The former
approach according to many theorists resulted in an underestimation of the true extent of
children’s capabilities (Donaldson. 1992). With empirical research presenting a much
more positive view of the competence of children, developmental psychologists in the
1980’s began to empirically examine issues relating to children’s participation as
witnesses in the legal process. By the mid 1990’s, Flin could make the claim that recent
psychological research ** . . . argues with one voice that the competence of the child
witness had been underestimated and that even young children have the right to be heard

in the criminal justice system™ (1995: 244).

An extensive body of empirical research now exists in relation to children and their
involvement as witnesses in the legal process. Psychologists and legal researchers are
gaining greater insights into the potential strengths and weaknesses that children possess
as witnesses. In general, children are not expected to understand or perform on a par with
adults. When children become witnesses, however, they are thrust into an adult system
that traditionally does not differentiate between children and adults. Consideration of
children’s ability to participate in legal proceedings raises a number of issues. These relate
to:

(1) children’s credibility as witnesses,

(i) children’s cognitive competence,

(i1)  their communicative competence to testify in legal proceedings,

(iv)  their emotional response to a criminal investigation and trial and

(v) their understanding of the legal process.

The following review of the literature will draw upon some of the latest empirical research

in respect of each of these areas.
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1.4.(i). Research on Children’s Credibility as Witnesses in Legal Proceedings

Although there has been consistent interest in children’s credibility as witnesses over the
past century, the past 15 years have been the most active in terms of the number of
published studies and novel theorising about the causal mechanisms that underpin the
observed findings. It is concluded that there are reliable age differences in the credibility of
children’s accounts of events but that even very young children are capable of recalling
much that is forensically relevant (Ceci & Bruck. 1993). Nonetheless, there is increasing
skepticism regarding children’s credibility. Three sources of this skepticism have been
highlighted by Myers (1995). First the popular media is increasingly skeptical of child
witnesses: whereas press coverage of child victims during the 1980°s was largely positive,
coverage during the 1990’s indicates increasing doubt about children’s credibility.
Secondly, some writers in the psychological literature portray children in an unnecessarily
negative light, again contributing to unwarranted skepticism. Thirdly, the 1994 decision in
State of New Jersey v. Michaels is likely to exaggerate doubts about children’s memory

and suggestibility.

Empirical studies have shown, however, that children under certain conditions may be no
more suggestible than adults (Ceci & Bruck, 1993) and that few of their allegations prove
to be false (McIntosh & Prinz. 1993). While children might be more prone to suggestion
than adults, . . . suggestibility is not a stable feature of childhood, rather it is a
characteristic that varies as a function of a variety of factors, including memory strength,
teelings of power and powerlessness, the extent of social pressure and comprehension of
what is being asked and why it is being asked” (Goodman & Schwartz-Kenney, 1992: 19).
Empirical studies have repeatedly shown that the manner in which the child is interviewed
has direct consequences on how credible they are subsequently perceived to be (Home
Office, 1992; Sternberg, Lamb & Hershkowitz 1996, Warren & McGough, 1996). The
finding of Marxsen, Yuille and Nisbet’s (1995) that young children are more suggestible
than adults is well established. According to these authors. this does not mean that the
investigative interviewing of children is impossible, only that it requires skill and care. [t

also does not preclude the possibility that effective training procedures can be developed
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to bolster resistance to suggestion. thus enhancing children’s perceived credibility

(Saywitz, Snyder & Nathanson, 1999).

1.4. (ii). Research on a Children’s Cognitive Competence to Act as a Witnesses in

Legal Proceedings

When the performance of very young children is compared to that of older children and
adults, it is common to find age differences in both the completeness and the accuracy of
reports. [t is now widely acknowledged. however, that there are many age-by-task-by-
context interactions involved in the task of providing an accurate account of a witnessed

event (Memon, Vrij & Bull. 1998).

The most consistent finding in relation to children’s cognitive capabilities is that young
children (viz. under 8 years of age) typically freely recall less information than older
children and adults. In a courtroom setting, therefore, young children are not as proficient
as older children or adults at recalling their experiences in response to open-ended, non-
leading questions. There is evidence that children’s ability to store information is
adequate but their ability to retrieve the information is deficient because children lack
efficient strategies of organisation of information in memory (Cowan, 1997; Qin, Quas.
Redlich & Goodman, 1997). The ability to organise memory increases with age and
experience of the child and is the result of the development of meta-cognitive frameworks
that help facilitate the retrieval of information (Sincoff & Sternberg, 1989) Thus, young
children do not necessarily remember less, rather they are less proficient at the task of

“free recall” or retrieval of stored memory (Saywitz et al., 1991).

Of more forensic significance is the finding that the information that children do recall
treely is generally as accurate as that recalled by older children and adults (Dent & Flin,
1992; Zaragoza, Graham. Hall, Hirschman & Ben-Porath, 1995; Peters, 1996). Goodman
and Aman (1990) found that even a 3-year-old could sometimes provide a surprising
amount of accurate information about meaningful life events. Like adults, children very

often remember more information than they are likely to spontaneously provide in an
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interview. While free-recall of an event generates the most accurate information, more
specific information is usually required during the investigation process thereby
necessitating the use of more specific questions or cues. The disadvantage of this is that
the use of such specific questioning may lead to a concomitant decrease in the accuracy of

the child’s report (Memon, Vrij & Bull, 1998).

A number of studies of children’s memory for personally experienced events, demonstrate
that when children make errors, they more frequently make errors of omission (not
reporting something that did happen) than errors of commission (reporting events that did
not occur) (Saywitz, Goodman, Nicholas & Moan, 1991; Leippe, Romanczyk & Manion,
1991; Ornstein, Gordon & Larus. 1992). Thus, it would appear that children’s accounts
of events err on the side of caution, an important finding in relation to criminal
proceedings that are brought pursuant to allegations of child abuse. Another finding of
particular forensic significance is that young children’s memories seem to be more
sensitive to the passage of time than those of older children or adults (Flin, Boon, Knox &

Bull, 1992).

The eftfects of stress on child witness accuracy and performance have also been
investigated. Goodman. Bottoms Schwartz-Kenney and Rudy (1991) examined age
differences in children’s ability to recount a stressful event. These authors also examined a
number of ways of improving children’s reports. 23 children aged between 3 and 5 years
and 47 children aged 5-7 years were videotaped receiving innoculations at a medical clinic.
It was predicted that social support would ease intimidation and thus lessen children’s
suggestibility. Subjects were interviewed about the clinic event either once after a four
week delay or twice, following two-week and four week delays, and under either
“reinforcing” or “non-reinforcing” conditions. Age differences in answers to specific and
misleading questions and in performance on a photo identification task were prevalent.
However, the “reinforcing™ condition, which involved the presence of a social support for
the child was found to support more accurate reports. This tinding tallies with the

findings of Moston and Engleberg (1992) who in their study reported that child witnesses
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often only give short accounts of witnessed events partly because of the stress of being

separated from their family and peers during the interview.

Saywitz and Nathanson (1993) examined the premise that the courtroom environment
affects the quality of children’s evidence and children’s perceptions of their own stress.
34 children (aged 8-10 years) participated in an activity and two weeks later their
memory for the activity was tested. Half of the children were tested in a mock courtroom
and half in a room in their school: the same interviewer tested all children. Children
questioned at court showed impaired memory performance when compared with same-
aged children questioned in their school. They also rated certain court-related experiences
as more stressful than peers interviewed at their school. Children’s perceptions of
courtroom stress were negatively correlated with completeness of accurate free recall,
suggesting a relation between court-related stress and eyewitness memory. This further
supports the earlier findings that the more stressful the experience for the child. the less
cognitively competent they are to provide as accurate an account of events as may be

possible for them.

Many current theories of cognitive development (Chi. 1983; Fischer, 1980; Vygotsky,
1978) would lead us to expect that age differences will not necessarily appear on
evewitness tasks. According to the views of these authors (and as indicated in the
empirical studies presented above) children’s cognitive abilities are not strictly bound by
developmental stages; instead, they would argue that children’s abilities are typically
uneven, with children having more sophisticated skills when events are familiar, tasks are
simplified and surroundings are supportive (Price & Goodman, 1990). Thus, depending
on the given circumstances of a case, a broad range of cognitive abilities can be found at

any one age.

1.4.(iii). Research on Children’s Communicative Competence to Act as a Witness

[n addition to possessing the cognitive skills necessary to be deemed a competent witness,

children must also have sufficient language skills to testify. Some children have difficulty
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meeting the standard of communicative skills required in a legal context. This is often due
to either “witness box™ fright or the use of developmentally inappropriate language or
questioning techniques rather than due to deficits in the child’s communicative capacity

per se.

The appropriateness of the language used is especially important when prosecuting sexual
abuse cases where the child’s vocabulary of and understanding in respect of body parts,
sex and sexual behaviour can be very different from that of an adult. Examples of its
importance are provided by Dezwirek-Sas et al. (1991) who refer to a 10 year old girl who
defined a subpoena as "a male private part" and by Goodman and Aman (1990) who
found that preschool children sometimes pointed to their ears and arms when asked to
indicate their private parts. In a recent Irish case the account of an 8-year-old girl, whose
mother’s boyfriend was accused of raping her, was found not to possess the adult
terminology of sexual assault or consequent rape. Rather her description to the jury was
that the defendant had done “dirty things to her” and that the “dirty things had happened

a few times” (Irish Times, 25.2.98).

Saywitz and Nathanson (1993) provide an illustrative example of the inappropriate
questioning which may be used in trial proceedings. These authors outlined a case where a

four-year-old witness was asked:

“On the evening of January the third, you did, didn’t you, visit the house
of your grandmother’s sister and didn’t you see the defendant leave the

house at 7.30. after which you stayed the night?”

The child’s inability to respond to this question was deemed to signify the child’s
inability to provide competent testimony. The developmental inappropriateness of the

question was not even raised in the case.

Another study examined the language used to cross-examine child victims in Australian

courts. This study revealed that lawyers, particularly defence lawyers, use a catalogue of
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language constructions in order to confuse a young witness. The following is an example

of the type of questioning used by a prosecuting barrister during an actual trial:

"Now he is suggesting some other things to you that might [ suppose
remind you that might have happened. now [ suppose it is hard to
understand why he says these things to you when you say it didn't
happen, that's hard to understand isn't it, but he is allowed to do these
things and if you say it didn't happen. all you have to do is say no, or if it

did say yes, now do you follow that?” (Brennan & Brennan, 1988)

When one notes that such a question was asked by a prosecuting barrister - who is
ostensibly representing the child witness - then it is unsurprising that the issue of the age-
appropriateness of the language used by certain members of the legal profession has been

raised by a number of researchers.

In a recent study, Park and Renner (1998) examined the court records of 58 child sexual
abuse trials for the sensitivity of the court in acknowledging the differing developmental
capabilities between child and adult witnesses. These researchers noted that children were
frequently asked developmentally inappropriate questions. The questions asked either
exceeded the children’s cognitive threshold of comprehension or failed to respect the fact
that children are not responsible for their sexuality by definition of being a child. These

authors went on to state that:

* .. the legal system fails justice to the extent that it holds the child
responsible for providing accurate testimony, but fails to ensure that
procedures are used which recognise the developmental capabilities and the

non-sexual status of the child witness™ (Park & Renner, 1998: 18).

Goodman et al. (1992) found that while most of the questioning they observed during the
course of their study was reasonably age-appropriate, defence lawyers during cross-

examination used more age-inappropriate language and questioning methods than did
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prosecuting lawyers. Of course the aim of cross-examination is not to have an opposing
witness give a clear, complete and convincing account of the alleged incident, nonetheless,
Spencer and Flin (1993) contend that the tactics of cross-examination are not the optimal

means of testing the evidence of a child.

In an Irish context, the Irish Law Reform Commission (1990) addressed inter alia the
issue of the age-appropriateness of language in legal fora. The Commission’s

recommendation was as follows:

“The lawyer needs to be able to understand the language of children and to
be able to communicate with children. not in the esoteric language of the
law but in language appropriate to the particular stage of the child's

development™ (1990: 126).

Even when the choice of vocabulary and grammar would appear to be age-appropriate,
there may still be misunderstandings between the child and the examining lawyer.
Garbarino and Stott (1992), for example, found that children being interviewed by a
stranger in a formal and highly unusual situation may be reluctant either to say that they

have not understood a question or to contradict the interviewer.

The child’s difficulty in communicating it would seem, is often as much the fault of the
adult as it is the fault of the child. As stated by Saywitz, Nathanson and Snyder * . . .
children are not responsible for witness competence alone. Methodologies and theories
need to address the relationships between the child as respondent, the adult as questioner

and the physical-psychological environment in which the questioning occurs” (1993: 61).

The adult questioners’ communicative competence depends in part on an ability to
communicate in a nonbiased manner with the child, at their level of understanding,
accounting for the child’s age and linguistic ability (Graffam-Walker. 1999). Children’s
communicative competence depends on a host of skills required of witnesses, including

the ability to translate memories into language and communicate their experiences. Also
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germane is their ability to cope with the stress of testifying and their understanding of
their role within the legal process. Psychologists have, thus, come to acknowledge that the
reliability of a child’s account of a witnessed event is mediated by a host of cognitive,
affective, social and contextual factors. Thus, age is only one of a number of factors to be
taken into consideration when evaluating a witness’s competence (Goodman & Schwartz-
Kenney, 1992). As Spencer and Flin (1993) point out, in any given task one would expect

to find a broad range of performance, even within age categories.

This review of the psychological research on the competence of children as witnesses
would suggest that, in the main, children possess the cognitive and communicative skills
which are required for the task of testifying and that even young children can act as
competent witnesses once their testimony is elicited in a developmentally appropriate

and sensitive manner (Flin & Spencer, 1995).

1.4.(iv). Research on Children’s Emotional Response to Involvement in a

Criminal Investigation and Trial

Much of the research to date has concentrated on children's competence to act as
witnesses rather than on their perceptions of and reactions to court procedures. It has
been suggested by some, albeit a minority of, professionals that the experience of
participating in the legal system is not inherently traumatic and may in fact be therapeutic
for the child victim (Lipovsky & Stern, 1997). More often, however, those experts who
work with child witnesses believe that being involved in a criminal investigation and
subsequent criminal proceedings is a significant source of stress for children (Goodman et

al., 1992; Tedesco & Schnell, 1987).

The deleterious levels of stress experienced by child witnesses were seen firstly, to
contribute substantially to the emotional burden placed on the child and secondly, to
effect the administration of justice; because children who may be so traumatised by the
experience of giving evidence are incapable of providing an accurate and coherent

testimony (Goodman et al., 1992). Lord McKay in his opening address to an International
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Conference on Children’s Evidence, highlighted the trauma and “unnecessary stress” that
child witnesses may suffer as a result of having to provide testimony at a criminal trial,

and concluded that it does nothing to further the interests of justice (McKay, 1990: 1).

Some professionals have gone so far as to claim that involvement in the legal process
constituted a “revictimisation’ for the child victim (Whitcomb, 1993: 2). Esselman, Tomz
and McGillis (1997) delineate some of the ways in which child victims may experience

secondary distress as a consequence of their involvement in the legal process:

(1) attitudes of skepticism or disbelief demonstrated by the investigating or
prosecuting authorities

(i1) insensitive questioning by law enforcement officers, other legal personnel or by
child-protection professionals

(i1)  fear of reprisal by the accused

(iv)  lack of information about the progress of the case

(v) lack of preparation for the task of testifying

(vi)  frustration related to delays in court hearings

(vil)  anxiety about testifying

(viil)  hostile cross-examination.

Relatively few studies have been conducted where observations are made of child
witnesses during the provision of their testimony in live trial proceedings. In a study of
the emotional sequelae of testifying in juvenile justice proceedings, Runyan, Everson,
Edelsohn, Hunter and Coulter (1988) reported that children who testified as victims in
juvenile court showed short-term improvement in behavioural symptoms. However, these
authors found that the level of emotional disturbance shown by children who testified was
initially high: at a 5-month follow-up. their disturbance was about the same as that of a
group of non-testitiers. Thus, the “beneficial effect” found might simply reflect a
reversion to the mean. Overall, these authors contended that children who testified in
juvenile court were not harmed by the experience of taking the stand in that type of court

proceedings.
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In what is perhaps the key study of children’s emotional response to the task of
testifying in criminal proceedings, Goodman et al. (1992) examined the immediate, short-
term and longer-term effects of criminal court testimony on 218 child sexual assault
victims (most of whom were under 10 years of age). From this sample, the behavioural
disturbance of a group of children who had testified was compared to that of a matched
control group of non-testifiers at three points following testimony: 3 months, 7 months,
and after prosecution ended. At seven months, those children who had testified evinced
significantly greater behavioural disturbance than did children who had not been required
to testity, especially in those cases where the child was required to take the stand on
multiple occasions, where the child was deprived of maternal support and where they
lacked corroboration of their claims. The findings of this study suggests that child victims
of sexual assault do find their involvement in legal proceedings to be stressful and that
there may also be long-term effects for some of the child-victims resulting from their

experience of testifying in legal proceedings.

Available research suggests that child victims may be especially vulnerable to distress
during the court proceedings, particularly when they are forced to confront the defendant
(Goodman, Levine, Melton & Ogden. 1991). While a minority of children prefer facing
the accused in court (Cashmore, 1992; Davies, Wilson, Mitchell & Milson 1995) available
evidence shows that what child witnesses testifying in court fear most is being watched
by the accused (Dezwirek-Sas et al., 1991; Flin, Davies & Tarrant, 1988). Goodman et al.
(1992) found in their interviews with child victim-witnesses, both before and after
testifying, that the main fear expressed by children concerned having to face the
detendant. Children who appeared more frightened of the defendant while testifying were
less able to answer the prosecutor’s questions. The most important contribution of this
research is that it confirms that many children are anxious about testifying in front of the
defendant. The anxiety and fear induced by face to face confrontation raises concerns
about the psychological welfare of child witnesses. Testifying in the traditional manner
interferes with the child’s ability to answer questions and thus, undermines the purpose

of the trial - the discovery of truth (Myers, 1992).
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1.4.(v). Research on the Impact of Children’s Understanding of the Legal Process

on Children’s Experience of Acting as Witnesses in Legal Proceedings

Many of the issues relating to the giving of evidence by children are also manifest in the
experiences of other “vulnerable™ witnesses, including adults with learning disabilities and
adult victims of sexual offences (Scottish Law Commission. 1990). For the majority of
victim-witnesses, be they child or adult, the courtroom is an alien setting, with its

proscribed vernacular, mode of dress and rituals:

" ... to the court administration. to the judge or magistrate. to the
professional lawyer, the court is a familiar place, . . . they share a common
stock of experience which despite their different roles in the courtroom
drama, pulls them together and enables them to communicate with each
other in ways which are incomprehensible to an uninformed outsider.”

(Bottoms & McLean, 1978).

A number of studies of adult-victim witnesses have found that adult’s lack of
understanding of the legal process hindered their participation therein (Adler & Millar,
1991; Bacik, Maunsell & Gogan, 1998; Frazier & Haney, 1996; Shapland, Wilmore &
Duff, 1985; Stafford & Asquith, 1992). Adler and Millar (1991) commented that the
majority of the witnesses interviewed found the court experience “nerve-racking” and
two-thirds were badly informed or not informed at all as to the court personnel, or the
witness’s role, so that some could not even distinguish between the prosecuting and the
defence counsel. Stafford and Asquith (1992) in a study commissioned by the Scottish
Oftice on the views and experiences of adult witnesses in the Scottish criminal justice
system also found that lack of information was a contributory factor in relation to
witnesses' concern and anxiety about appearing in court. These authors revealed that for
many adult witnesses appearing in court was an intimidating experience and one that
resulted in the witness’s participation in the proceedings being adversely effected. For
some of the witnesses interviewed in Stafford and Asquith’s study. the presence of the

accused in the courtroom heightened their feelings of nervousness. One-third of the
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witnesses reported that they were in some way intluenced by the presence of the
accused. For some witnesses. the experience left them feeling that it was they and not the
accused that had been on trial. This feeling is reiterated in the findings of a study
conducted by Frazier and Haney (1996). These authors assessed adult victims of sexual
offences perceptions of their experiences of the legal system. The adult victims typically
reported that they believed that the defendant had more rights than the victim, and that
victims’ rights were not sufficiently protected and as a consequence the legal process

treated victims unfairly.

In a recent study for the European Commission (in fact, the only existing study of Irish
victims’ experience of the legal process) Bacik, Maunsell and Gogan (1998) conducted in-
depth interviews with twenty-one adult victims of sexual violence, all of whom had been
involved in the investigative and adjudicative processes in their respective jurisdiction.
The majority of adult victim-witnesses interviewed for this study reported having very
negative feelings in respect of their involvement in the legal process overall. Three-
quarters of the sample reported feeling both intimidated by the experience of having to
testify and feeling very much “on their own™ during the course of the investigation and
subsequent trial. The key factors which contributed to the intimidation and lack of
participation felt by these adult victim-witnesses were the lack of information they
received in relation to the progress of their case and a lack of understanding in terms of
what was required of them as witnesses. The words of Bottoms and McLean, it would
seem, still hold meaning for many adult witnesses appearing in criminal trials some

twenty years later.

The adult victim-witnesses interviewed in the Bacik et al. (1998) study also reported that
their lack of understanding of the legal process caused them undue stress. The majority of
interviewees (82% of the sample) identified the need tfor some form of pretrial
preparation for witnesses so as to enable them to participate effectively within the legal
process without experiencing additional trauma. The recommendations made in respect of
the provision of information and preparation of witnesses are encapsulated in the words

of one participant in the study:

Chapter One:  Page 28



“You should know what each person in the courtroom does and what they
can do, what they are allowed to do. You must remember that most
people have never seen a courtroom from the inside. The legal personnel
are very familiar with the process. They don’t know that you don’t know
what is happening. They need to give you some information so that the
situation is known to you and the only thing that is unknown to you is the
questions that you will be asked. You should be able to go to court
beforehand and make a role-play. You should be told about the role of
being a witness. There should be someone who should or could tell you

what is likely to happen™ (Bacik, Maunsell & Gogan, 1998: 106).

The lack of knowledge about what to expect appears to be a vital variable in the level of
anxiety and fear experienced by child witnesses also (Dezwirek-Sas et al., 1991; Saywitz
& Nathanson, 1993). As Goodman (1992) points out children testify in the context of
their understanding of the legal process. At a recent International Conference on
Psychology and Law, Woolard (1999) asserted that . . . assessment of a child’s
competence to stand trial includes the child’s understanding of the process and the roles
of the various legal professionals which they may encounter.” Indeed, Whitcomb, Shapiro
and Stellwagen (1985) suggest that children may fear many aspects of the legal system
simply because of their lack of knowledge about or experience with it. Furthermore,
children’s misconceptions about the legal process have been found to adversely influence
jurors' perceptions of the credibility and judges” perceptions of the competence of the
child to act as a witness in legal proceedings (Cashmore & Bussey, 1990; Whitcomb,

1992). It has been suggested by a number of authors (Goodman et al., 1992; Saywitz &

Nathanson, 1993) that such misunderstandings may result in:

“ ... heightened or unrealistic fears, failure to recognize the significance or
consequences of their testimony, and failure to use the ‘big picture’ to put
their feelings in perspective and to cope with the stress of testifying”
(Saywitz et al., 1993: 70).
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The empirical evidence conducted to date would suggest that if children are to
meaningfully participate in the criminal justice process then their understanding of this

process must be elicited and enhanced.

Children’s understanding of the court proceedings has implications for the trial of child
defendants. A child defendant’s lack of understanding of the court proceedings may also
be said to mediate against their effective participation in the criminal process and may
have implications for the fairness of the trial procedures adopted. This point has been
highlighted by the highly publicised trial of the two ten-year-old children who were found
guilty of the murder of two-year old Jamie Bulger. The lawyers on behalf of these child
defendants pleaded their case before the European Commission on Human Rights claiming
that. having been subjected to trial in the adult courts, they had not been treated fairly.
The European Commission in March 1999, decided that the two defendants, now aged
15, had a hona fide case and allowed their appeal to be placed before the European Court
of Human Rights. Though the decision of this Court may not be known for some years,
the issue remains that children (in this instance children who were defendants in a criminal
trial) were entitled to institute legal proceedings on the basis of their lack of understanding
of the court process; a lack of understanding which they claim mediated against their

effective participation in the trial.

[n summary, many researchers have noted involvement in court proceedings has been
found to have added to and prolonged the psychological stress which children (and adult)
victim-witnesses have suffered as a result of their victimisation (Bacik et al., 1998;
Dezwirek-Sas et al, 1993; Goodman et al., 1992; Saywitz & Nathanson, 1993). Studies
which have investigated the impact of testifying on children have rated lack of
understanding of and preparation for the role of witness, the accused’s presence during
the child’s testimony and long cross-examinations as the most stressful aspects of the
criminal justice process for children (Dezwirek-Sas et al.. 1991; Goodman et al., 1992;
Runyan. Hunter, Everson, Whitcomb & DeVos, 1994). Growing attention is now being

given to the need to protect child witnesses from the potential trauma associated with
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providing testimony in the courtroom as well as to the importance of maximising the

validity and reliability of that testimony.

13, Introduction of Legal Reforms to Accommodate Child Witnesses

The body of psychological research accumulated during the past two decades has provided

those who sought reform of the laws pertaining to children’s evidence with the empirical
weaponry to initiate and achieve legislative change in their respective jurisdictions. Thus, *
... one by one, like towering oaks in a forest, centuries old doctrines were toppled to

clear a path easing the receipt of children’s testimony™ (McGough, 1994: 6).

In the adversarial system of justice there is much emphasis placed on the cross-
examination of the witness and the face to face confrontation of the witness and the
defendant. In the inquisitorial system, however, less salience is attributed to face-to-face
confrontation or the defendant’s right to eyeball his/her accuser. Because of these
fundamental points of difference between the two systems of justice the inquisitorial
system is stated to be less hostile to children appearing as witnesses in criminal
proceedings than is the case in respect of the adversarial system. Reform therefore has
been seen as primarily the remit of the adversarial system. Wide-ranging procedures that
are more in tune with the needs and abilities of child witnesses, have been formulated and
implemented in almost every jurisdiction which adopts the adversarial approach to the
trial of legal cases (Spencer & Flin, 1993). This section, will consider those legal reforms
which have been instituted in the Republic of Ireland to facilitate children’s testimony in

criminal cases.

In its report on child sexual abuse, the Irish Law Reform Commission (1990) included
inter alia a list of recommendations for the reform of laws and legal procedures pertaining
to child victims of abuse. Following from the publication of the report a number of

important legislative reforms have been instituted to facilitate the reception of the
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testimony of a child in Irish courtrooms. The Criminal Evidence Act of 1992."* in
particular, made a number of innovative changes to the law of evidence pertaining to

children. Two principal legal reforms are contained in 1992 Act which include:

(1) Reform of evidentiary rules in respect of assessing the competence of children to
act as witnesses in criminal proceedings.
(i1) Alteration of the courtroom environment and court procedures to reduce the

trauma of a child’s giving evidence on the witness stand.

[t is proposed to examine each of these reforms in turn.

(1) Reform of evidentiary rules in respect of assessing the competence of

children to act as witnesses in criminal proceedings.

Section 27 of the Act provides that the “unsworn” testimony of a child under 14 may be
received in criminal proceedings provided that the court is satisfied that the child is
“capable of giving an intelligible account of the events they have observed”. This
provision reflects quite a dramatic departure from the legal assumption that a child’s
unsworn testimony was not to be trusted.'” Section 28 presents a further departure in
that it abolished the requirement that a child's unsworn evidence be corroborated. While,
this section also abolished the requirement that the jury be warned about convicting on a
child's uncorroborated evidence, judicial discretion to give the said warning remains. In the
main, however. these provisions retlect quite a dramatic departure from the legal
assumption that a child’s testimony (whether given under oath or not) was unreliable and
therefore not to be trusted. The competence of the child witness is now to be assessed,

not on the basis of the child’s age, the child’s ability to take the oath or on the presence of

corroborating evidence but rather on the basis of the child’s ability to provide an

See Appendix | (b) for a copy of Part [11 of the Act which contains those sections pertaining to the evidence of children in
criminal proceedings.

Similar reforms to children’s testimony requirements have been introduced in England and Wales with the 1988 and 1991
Criminal Justice Acts, in Canada where the Criminal Code of Canada Evidence Act allows children to provide unsworn
testimony n criminal proceedings and in the United States. where Rule 601 of the Federal Rules of Evidence. effective since
Ist July, 1973 states that: = [e]very person is competent (o be a witness™ thus providing that child witnesses be treated like
witnesses generally in terms of the competency requirement.
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intelligible account of relevant events. Given that the most vulnerable victims are usually
younger children who are abused in secrecy with no material evidence. these amendments
have had and will continue to have far-reaching implications and are likely to result in

more children and younger children testifying in court.

(ii)  Alteration of the courtroom environment to reduce the trauma of a child’s

giving evidence on the witness stand.

Perhaps the most fundamental change to be brought about by the Act is that relating to
the elicitation of testimony from those under the age of 17 in physical and sexual abuse
cases. In such cases “unless the court sees good reason to the contrary, a person other
than the accused may give evidence, through a live television link if the person is under 17
years of age™.'® The “Video-Link™, as it is so called. enables a child (or other vulnerable
witness) to give their evidence via closed-circuit television technology from a room other
than the courtroom while generally in the presence of a court-approved supporter. usually
a social worker or member of the Gardai with whom the child is familiar.'” The child is
able to see the person who is speaking to them from the courtroom, usually either the
prosecuting or defending counsel and the trial judge. All persons in the courtroom itself,
including the accused. are able to observe the child when s/he is giving their evidence. The
key objective of this system is to reduce the anxiety for the child witness of having to face
the accused and the necessity of having to testify to a large audience. Thus. the
introduction of the Videolink system constitutes a recognition of the difficulties children

experience in a courtroom setting, in particular their fears of intimidation by the accused.

No empirical evaluation of the impact of these reforms have been conducted in the
Republic of Ireland. Evaluations of such live-link technologies in other jurisdictions reveal

that in general. the quality of children’s testimony is enhanced by its use (Davies & Noon,

" The live television link system has been operational in Ireland since the Ist January. 1994 and in the five and a half years

since 1ts installation. almost 200 applications in total have been made to use the system (Department of Justice, Equality & Law
Reform, 1999).

A constitutional challenge was raised to the employment of the ~Videolink™ technology in the case of 4. 1. v. [reland. The
detendant’s counsel in this case claimed a right for the acced to be confronted by his accuser. Judge Kinlan in his judgment in
the case opined that the constitutional right to “eyeball-to-eyeball™ controntation in his view did not exist in Ireland [High
Court. Unreported. 21™ December, 1993].

Chapter One:  Page 33



1991, 1993; Tobey. Goodman. Batterman-Faunce, Orcutt & Sachensmaier, 1995). These
studies have revealed that children who presented their evidence via the live-link provide
more consistent answers, were more forthcoming with their answers, reported being less

stressed. and were less susceptible to misleading questions, when compared to children

who testified in open court.

Notwithstanding the overall benefits of the live-link system. lawyers cited a number of
perceived drawbacks of using the protective technology. They reported the view that the
child’s evidence via live link seemed to have less impact on the jury than when a child
gave evidence in open court (Davies & Noon, 1991). Two recent studies examined the
effects of closed circuit technology on children’s testimony and juror perceptions of child
witnesses. Ross, Hopkins & Hanson (1994) showed 300 mock jurors a videctape
simulation of a sexual abuse trial in which a 10 year old witness testified in one of three
modalities (i) in open court, (ii) behind a protective shield, and (iii) through a video
monitor from outside the courtroom. The trial was stopped immediately after the child
testified (the child was the first witness) and subjects judged the guilt of the defendant.
The modality of the child’s testimony was found to have a significant impact on
defendant conviction rates, with mock jurors in the open court condition being more likely
to convict the defendant than were mock jurors in the shield or the video monitor
conditions. In a second study, Goodman, Tobey. Batterman-Faunce, Orcutt, Thomas,
Shapiro and Sachsenmaier (1998) had 1,201 mock jurors view videorecordings of enacted
trials with the child’s testimony presented either live in open court, or over closed circuit
television. The use of closed circuit technology did not directly bias jurors against the

defendant but was found to bias jurors against child witnesses.

Another problem with the “Videolink™ system is that only one courtroom in the country
(located in the Four Courts, Dublin) has been adapted for use of this technology. Thus,
all cases countrywide which involve the testimony of children must go through this
courtroom. At the time of writing, the waiting time for the hearing of cases in this
courtroom is approximately 9 months, and if a case is adjourned for any reason, a further

9 month wait is not unusual for the case to be rescheduled for hearing in that courtroom.

Chapter One:  Page 34



Somewhat ironically, three cases involving child witnesses were recently struck out
(without leave to be re-entered) because of administrative difficulties in the scheduling of
the “Videolink™ service. The trial judge deemed the delay involved in the hearing of these
cases to be prejudicial to the rights of the defendants involved (Ni Rafteraigh, 1999).
While theoretically the Videolink system is a very important innovation, in practice, the
lack of available resources prohibits greatly its intended objective of reducing the trauma

experienced by the child witness.

[n summary. a number of legal reforms to the evidentiary rules to accommodate the child
witness have been initiated in Ireland. Those reforms which have been instituted
concentrate, in the main. on accommodating the child during the trial process.
Modifications have been made to the court environment and procedures and to the rules
of evidence pertaining to children, all of which make it likely that increasing numbers of
children will appear as witnesses in criminal trials in the Republic of Ireland. Despite the
advances made by the introduction of these reforms. there are some issues in relation to
the implementation of the reforms which have proved to be problematic. Furthermore,
although the 1992 Act, in effect, recognises that the adversarial system as it existed in
[rish criminal courts was openly hostile towards the child witness, a number of the more
far-reaching provisions of the Act have yet to be given statutory recognition. These
include the provisions for the videotaping of investigative interviews with children
(Section 15) and for the presence in the court of an intermediary to in effect filter
questions put by the lawyer to the child during the course of their testimony (Section 13).
In addition, many prosecutors and members ot the legal profession generally remain wary
of using the testimony of children in a trial (Director of Public Prosecutions, 1995;

Leippe. Brigham, Cousins & Romanczyk, 1989).

Little if any statutory reform has addressed issues relating to children’s involvement with
the criminal justice system during the investigative. pre-trial process. Furthermore, the
legislative changes introduced apply only to criminal proceedings. a child witness in civil
proceedings cannot avail of these innovative and necessary reforms. Thus. on paper

provision for the hearing of children’s testimony appear satisfactory, however, the reality
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of the situation for children, their families and their legal representatives is altogether
different. Few child advocates would argue that protective reforms are complete; further
reforms are necessary to make the courtroom ™ . . . a less alien, hostile and confusing

environment” (McGough. 1994: 2).

1.6. Additional Measures Necessary to Reduce the Potential Trauma for Child

Witnesses of their Involvement in the Criminal Justice System

The emphasis in empirical research on child witnesses is beginning to shift from a focus
on reform of trial procedures to an examination of the investigative pre-trial experiences of
the child. McGough (1997) points out that the pretrial investigative process is perhaps
the critical determinant of the reliability of child’s evidence at trial. Whether or not there
has been delays in the bringing of the case before the court, whether or not the child has
been interviewed in a forensically acceptable manner by experienced and trained
professionals and whether or not the child has received adequate support and preparation
to sustain them through the task of testifying are all factors which are likely to mediate
the child’s ability to provide as complete and reliable an account of events as is within
their capability. Indeed, McGough claims that = . . . the next frontier is the application of
social science research to the shaping of legislative standards and administrative guidelines
aimed at minimising the contamination and maximising the reliability of children’s
testimony during the pretrial stage™ (1997, 23). This section will provide an overview of
some techniques which may be employed to “empower™ child witnesses, and which can
be implemented alongside the more “protective™ innovations currently in operation

(Davies & Westcott, 1995).

1.6.(i). Addressing Delays in the Hearing of Cases Involving Child Witnesses

Some of the issues, which emerge as difficult for victims in every legal system, include
delays inherent in the court system. Delay is a particularly troubling factor for victims.
as long delays. accompanied by adjournments have been found to cause stress to victims

(Raine & Smith. 1991). It is generally accepted that prolonged involvement in the criminal
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