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Summary

Grounded in democratic theory, the thesis presents an argument for the design and 
reform of pohtical institutions in order to maximise public access to policy-relevant 
information and to strengthen Irish democracy.

The thesis presents freedom of information as a normative political theory/ideology. 
This ideology challenges the orthodox assumption that the right of all citizens to free 
speech is a sufficient basis for democracy. The theoretical underpinnings of freedom of 
information as a political theory are explored to demonstrate that the ideology is viable. 
These assumptions include the belief that institutions can transmit policy-relevant 
information in a way that is critical, communicatively-rational and autonomy- 
supportive.

The political theory of freedom of information is compatible with different definitions 
of democracy, but it is more closely allied to the radical democratic tradition -  that is, 
the assumption that people are potentially competent to participate in decision-making 
and that participation fosters the development of this competence. However, the theory 
of freedom of information needs to take a pluralist approach to how political systems 
operate in order to be realistic in terms of access to policy-relevant information (and 
thus viable). The ideology requires collective action, with a range of political and civil 
groups taking a lead role in accessing policy-relevant information and processing it on 
behalf of citizens.

The theory is tested with respect to the example of the Irish political system. A systemic 
analysis of information flows in the political system is presented, which focuses on the 
interactions of all the institutions in the system that have the capacity to transmit or 
block information about policy-making. The operation of information institutions is 
examined before and after the introduction of the Freedom of Information Act 1997 
(and its amendment in 2003). This descriptive-analytical approach shows the viability 
of the political theory, and provides a means of measuring the level of policy-relevant 
information available to citizens in the Irish political system. The limited extent of 
freedom of information can be seen as an important constraint on Ireland’s democracy 
and on the level of political accountability that the Irish political system provides.
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Freedom of Information and the Theory of Democracy

Introduction

“Power devolves from  the people to the organs o f Government who exercise that 

power on behalf o f the people. Yet people are denied access to relevant, 

pertinent, important information relating to how that power is being 

exercised.

There is an irony at the heart of representative government. In theory, power in a 

representative democracy devolves from the people to the government of the day. The 

people limit the ability of politicians to abuse this power with the threat that they may 

refuse to re-elect them. However, citizens need information when deciding how to vote 

and governments are in a very strong position to influence the flow of information that 

citizens receive.

Traditionally, free speech and press freedoms are seen as necessary conditions for 

democracy and these institutions are relied on to limit politicians’ ability to abuse 

elected office. However, the argument of this thesis is that it would be more accurate to 

claim that access to information is the necessary condition for democracy. Free speech 

and press rights are simply the traditional means by which such access to information is 

ensured. It may be the case that free speech and press rights are necessary conditions for 

access to information to be effective and meaningful, but it is not immediately obvious 

that they alone are sufficient to ensure that citizens are well enough informed to 

participate in democracy (from voting to more direct political engagement). This thesis 

examines freedom of information as a political concept that is broader than free speech 

and that has additional specific implications that may prove to be equally necessary, 

alongside traditional rights, in order to provide citizens in a democracy with sufficient 

access to information for their participation to be meaningful.

From the outset, it is very important to distinguish between the wide-ranging ideal of 

freedom of information (i.e. the ‘democratization of information’) and the specific 

institution of freedom of information legislation (or other legislation granting access to

' Senator Mary Robinson (subsequently President o f Ireland 1990-1997), Freedom o f Information debate, 
Seanad Eireann, 1988.
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official information). The former refers to the ideal that citizens require a wide-ranging 

array of information as a necessary condition for meaningful participation in democratic 

governance. This information may be accessed directly or it may be mediated through 

other institutions, such as parliament or the media. The latter refers to a law granting a 

statutory right whereby citizens can directly access certain official documents and 

records. Of necessity, this thesis will be examining freedom of information both as an 

ideal and as legislation, as neither can be fully understood without reference to the 

other.

The examination of freedom of information in this thesis is embedded in the study of 

democracy. That is, the thesis examines how public access to a higher quantity and 

quality of official information interacts v/ith the characteristics of democratic political 

systems. More specifically, the underlying assumption is that freedom of information 

strengthens democracy.

The rationale for why freedom of information is expected to strengthen democracy is 

explored in detail in subsequent chapters. However, the claim that freedom of 

information strengthens democracy immediately raises the question of what is meant by 

‘democracy’ itself In political philosophy, there is no agreed definition of democracy 

and different theories of democracy can contradict one another. The academic literature 

on democracy will be examined in this chapter to demonstrate this diversity. In each 

case, the approach taken by each position to the question of public information will be 

examined. At the same time, this thesis claims that freedom of information can (and 

should) be theorised independently of any one particular school of democracy and that 

stronger freedom of information is a necessary condition for the stronger operation of 

democracy in each case. However, the extent to which freedom of information is 

necessary or desirable will depend on the type of democracy being pursued.

Representative Democracy

One of the most commonly accepted definitions of democracy is that it is a system by 

which the people of a country vote for individuals or political parties to take the role of 

officials and to make collectively-binding decisions on their behalf The details of 

systems of representative government vary enormously, whether they are presidential 

systems or parliamentary, how they differ in relation to the division of powers, what

2



public offices are elected, what electoral system is used, how long elected office lasts, 

whether candidates can seek office again, etc. Even the concept of ‘representation’ is 

contested. However, there is a basic commonality to all of these systems that can be 

described as procedural democracy or the ‘democratic process’.

Procedural democracy is summarised by Fox and Miller as six steps, as follows:

1. The people are aware o f  what they want or need;

2. Competing candidates (or parties) fo r  electoral office -  political entrepreneurs 

-  offer alternative packages to satisfy wants or needs by particular methods;

3. People choose a representative by voting fo r  the alternative package that seems 

to best match their preferences;

4. Coalitions o f  winning entrepreneurs pass laws reflecting the peop le’s choice;

5. A vigilant populace pays enough attention to the process and the results to judge  

the elected representatives as either successful or wanting;

6. I f  satisfied with the results, the people will reward incumbents with their votes. I f

unsatisfied, they will vote fo r  alternative entrepreneurs offering alternative
2

packages.

This depiction of procedural democracy represents a ‘loop model’. The process moves 

from step one through to step six, and back to step one again. There is a continual cycle, 

where (in theory) government is brought closer to what the people need and want. This 

cycle can also be seen as the operation of certain privileged political institutions which 

channel feedback from citizens to the decision-making structures of a state. Information 

can be seen as relevant to all of these stages, including the ability to include information 

about one’s own needs and/or perspective, as well as genuine comprehension of the 

issue to be decided and good intelligence about the likely consequences of different 

policy options.

The loop model is quite idealistic. Fox and Miller note that every stage in the process 

can be criticised on the basis of evidence that it does not occur in such an ideal manner. 

Nevertheless, it is a reasonably good depiction of how representative democracy is 

meant to work.

^Fox and M iller (1994)
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Political scientists have often focused on elections and have proposed various criteria 

for ensuring free and fair elections. The achievement of freer and fairer elections is 

often limited to ensuring that the physical process of casting ballots is unhampered by 

opponents and that the mechanisms for gathering and counting these votes is impartial 

and verifiable. Alongside this balloting process, there is a more elusive process by 

which voters are informed in making their choices so that these are meaningful. Various 

institutions, from laws guaranteeing equal air time on state broadcasting services, to free 

postage of information to voters from all candidates, are attempts to make this 

‘informational process’ fairer too. Limits on campaign spending are probably among the 

most significant (and often controversial) of these measures. However, crucial issues of 

equality of resources remain unresolved by procedural democracy. Although citizens 

may have equality of participation rights in terms of voting, they require significant 

resources to have full and meaningful participation -  even if participation is limited to 

informing themselves before casting a ballot.

The informational process is illustrated in three of the six stages of the electoral process 

presented by Fox and Miller. In Step 1, people need information to determine what they 

actually want and need. For example, beyond their own personal experience and life 

circumstances, people potentially need information about the state of society, the 

economy and the environment in order to choose between candidates for election. In 

Step 2, political entrepreneurs need to send information to voters in order to offer 

alternative policies. In Step 5, a ‘vigilant’ populace need access to reliable information 

to judge the elected representatives, aided by the opposition, the media and other sub

elites.

Traditionally, the informational process (for example, as shown in Steps 1, 2 and 5) is 

addressed by arguments about freedom of speech and press freedoms.

Hyland notes that “It is inevitable that in a large society the distribution of information 

will have to be via some mass medium; it is for these reasons that almost all 

commentators have noted that, to speak loosely, ‘the freedom of the press’, not to 

mention its quahty and who controls it, is and must be one of the fundamental elements 

of a mass democracy.” This thesis argues that the normative basis for the mass

^Hyland (1995) p. 43

4



distribution of information in a democratic society should properly be ‘freedom of 

information’ rather than ‘freedom of the press’. This change of emphasis prevents the 

conflation of the end-goal with the means to attaining it; a conflation which is implied 

insofar as ‘the press’ means private and public media organisations and thus ‘freedom 

of the press’ gives these organisations special status in a democratic regime.

Robert Dahl envisages five elements to ensure that the electoral process is ‘democratic’: 

effective participation; voting equality at the decisive stage; enlightened understanding; 

control of the agenda; and inclusiveness.”* The key criterion with respect to freedom of 

information is enlightened understanding. Dahl offers the definition that this means 

“Each citizen ought to have adequate and equal opportunities for discovering and 

validating (v/ithin the time permitted by the need for a decision) the choice on the 

matter to be decided that would best serve the citizen’s interests” , but he allows that this 

definition may be too ambiguous.^ More concretely, in relation to information, Dahl 

argues that a democratic process should ensure that “Citizens have an effectively 

enforced right to freedom of expression, particularly political expression, including 

criticism of the officials, the conduct of the government, the prevailing political, 

economic, and social system, and the dominant ideology” as well as “access to 

alternative sources of information that are not monopolised by the government or any 

other single group”.̂  However, the criteria that Dahl outlines for the democratic process 

(based on existing states) do not extend to mechanisms or institutions to ensure 

information about policy-making, or the rationale for decisions, is made available. The 

inference from these two criteria is that critical ‘free speech’ from diverse sources will 

be sufficient, but this ignores the logical fundamentality of access to information, along 

with the requirement for robust mechanisms to ensure that access is sustained.

Even if one takes a more limited view of democracy, such as that taken by Schumpeter,^ 

which reduces democracy to a competition between elites to gain the people’s vote 

rather than control by the people of their representatives, the notion that popular 

feedback is ill-informed is still not an attractive suggestion. Democracy as competition 

between elites nevertheless supposes that people will choose their leaders on the basis

'‘Dahl (1998) p. 38 
^Dahl (1989) p. 112 
 ̂Dahl (1989) p. 233 

’ Schumpeter (1942)
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of some sort of intelligent criteria. This does not have to mean that people must be fully 

informed about complex policy alternatives in order to choose; but the reputation of 

candidates, their broad policy agenda and their conduct in office should be relevant to 

voters. Thus, for democracy to work there must be some flow of information about 

candidates to the institutions that channel feedback (especially the electoral process). 

And, given that there is a flow of information to these institutions, then the quality of 

this flow can be better or worse. Thus, the question of improving the quality and type of 

information available to voters is always on the democratic agenda.

A particularly useful discussion of democracy that goes beyond the reliance on free 

speech and free press, and that can be seen as framing the contribution of this thesis, is 

March and Olsen’s institutional perspective on democracy. They suggest that 

democratic decision-making relies on a mixture of expert opinion and public 

discussion/debate between experts.* To accomplish this, a democratic policy requires “a 

rich melange of information and suffers when there is monopolistic control over 

information”.̂  Democratic polities also need to encourage “a critical stance towards 

political and expert authorities”.''  ̂ To this end, “the print and electronic media are 

similarly crucial to organizing information in a democracy”."  Again, a reliance on free 

speech and free press can be inferred from this.

However, March and Olsen go further and note the importance of information as a basis 

for accountability:

“Students o f accountability in democracy consistently note both the necessity

and the difficulty o f assuring that citizens know what officials are doing.

Governors can be held accountable by the government only when publicity,

transparency, and critical scrutiny provide a basis fo r  an informed citizenry.

There has never been agreement, however, on exactly what information is to be

made freely available, what information is to be shared only with some agents o f

the public who thereby accept responsibility fo r  assuring accountability, and
12what information may legitimately be concealed”

* March and Olsen (1995) p. 82 
® March and Olsen (1995) pp. 82-83 

March and Olsen (1995) p. 83 
" March and Olsen (1995) p. 83 

March and Olsen (1995) p. 162
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This dilemma is central to the arguments of this thesis in relation to freedom of 

information. Freedom of information legislation (or the combined effect of access and 

secrecy laws) explicitly attempts to specify what information can and cannot be 

accessed in any given state. Although this access is often initially aimed at routine 

administrative information or personal information held by public bodies, the attempt to 

codify what information is or is not to be made available is an attempt to solve the 

impasse.

March and Olsen conclude their discussion of this problem by reference to Habermas’s

argument that “There is a gap between public opinion as a construct of normative

theories of democracy and constitutional law, on the one hand, and public opinion, as
1described by empirical research, on the other”. This means that “it is impossible to 

specify a procedure for sharing information without simultaneously specifying a 

procedure for democratic discourse among citizens”.'"* A similar argument applies to the 

approach to freedom of information taken in this thesis. Whereas the examination of 

freedom of information laws has, for the most part, previously taken place in isolation 

from normative theories of democracy, this thesis argues that by putting in place laws 

that define what information is or is not to be made available implies a normative 

discussion about what information ought to be available, which leads in turn to a 

discussion about the meaning and strength of democracy within the state introducing the 

access to information laws.

Democratic Theory

The above discussion has primarily focused on representative democracy, but a 

discussion of democratic norms may also refer to ideals of participation in policy

making that extend beyond the election and monitoring of representatives and public 

officials.

Proponents of more public involvement in democratic decision-making see further 

benefits from stronger public access to information. They argue that citizens can

March and Olsen (1995) p. 165 
March and Olsen (1995) p. 165
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develop their demands more coherently when they are generally well informed and can 

thus be more effective in using their votes to influence representatives’ behaviour. 

Furthermore, many thinkers have argued that even the rudimentary ‘participation’ 

involved in access to information generates self-development and personal fulfilment. 

Such participation is an iterative process, where citizens learn from the experience of 

participation and become more competent in self-governance as a result. For example, 

this has been called the ‘radical’ vision of democracy and associated with such varied 

thinkers as Rousseau, Karl Marx, John Stuart Mill and John D e w e y . M i l l  is quoted as 

saying that participatory democracy in Ancient Athens “raised the intellectual standards 

of an average Athenian citizen”.'^ Radical democrats do not necessarily advocate full 

participation in decision-making, as they recognise the need for representative 

government at some level. However, they recognise the important role that informing 

citizens has to play as part of a democratic system.

It is worth examining the variety of alternative theories of democracy in more detail, 

especially those that envisage more participation by citizens, to see to what extent they 

address the issue of public information. The literature on democratic theory is vast, but 

the following theorists have been chosen to provide a representative sample. Held gives 

a good overview of various theories of democracy and the other chosen theorists are 

either particularly influential or else have given the centrality of public information and 

an informed public a specific emphasis.

The latest edition of Held’s Models o f Democracy provides an up-to-date anthology of 

political theories that have been considered ‘democratic’, including classical versions of 

democracy, various variants from the twentieth century and some consideration on what 

democracy should mean today. This is a valuable source from which to derive broad 

range of different theories of democracy in beginning the examination of what 

significance alternative theories of democracy assign to freedom of information. Held’s 

ten models of democracy are summarised in Table 1.1, with the final column indicating 

the extent to which freedom of information seems to be implied or explicitly required 

by each model.

Warren (1995) p. 167 
Swift (2002) p. 36



Table 1.1: Held’s Ten Models of Democracy

Model Relevant Principles and Features Freedom of 
Information

I -  Classical 
Democracy

Direct participation in the rule of a small city- 
state by small number of citizens with free 
time (due to slavery). Implies relatively 
detailed access to information about policy
making.'^

High

II (a) -  Protective 
Republicanism

Election of representatives, implying less 
immediate access to information about policy
making. However “Liberties of speech, 
expression and association” are provided.'*

Moderate

II (b) -  Development 
Republicanism

“Direct participation of citizens in public 
meetings to constitute the legislature” and 
“Unanimity on public issues desirable”, but 
“Executive in the hands of ‘magistrates’ or 
‘administrators’.” Deliberative structures 
suggest relatively detailed access to 
information about policy-making.'®

High

III (a) -  Protective 
Democracy

Election of representatives, implying less 
immediate access to information about policy
making, but constitutional guarantees of 
political and civil rights and “Competing 
power centres and interest groups” suggest 
effective free speech.^®

Moderate

III (b) -
Developmental
Democracy

“Participation in political life is necessary... 
for the creation of an informed, committed 
and developing citizenry.” Also an 
“Independent civil society with minimum state 
interference” and enforcement of individual 
rights, “above all those connected with 
freedom of thought... discussion, [and] 
publication”. Overall, implies strong tradition 
of free speech. However, election of 
representatives implies less immediate access 
to information about policy-making or the 
actions of public bodies.^'

Moderate/High

Held (2006) p. 27 
Held (2006) p. 44 

”  Held (2006) p. 48 
Held (2006) p. 78 
Held (2006) p. 92
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IV -  Direct 
Democracy and the 
End of Politics

Movement from hierarchical bodies governing 
public affairs, under socialism, to “self
regulation” under communism. In the latter 
case, “All public affairs governed 
collectively” with “Consensus as decision 
principle on all public questions”.
Seems to subsume access to information under 
the assumption that a process of arriving at 
public consensus is possible.^^

Low (socialist phase) 
to High (communist 
phase)

V -  Competitive 
Elitist Democracy

“Competition between rival political elites” to 
ensure the “selection of a skilled and 
imaginative political elite capable of making 
necessary legislative and administrative 
decisions”.
“A political culture which tolerates differences 
of opinion”. However the model is predicated 
upon a “Poorly informed and/or emotional 
electorate”.“

Low

VI -  Pluralism “Citizenship rights, including ... freedom of 
expression” ... divided between ‘classic’ 
versus ‘neo-pluralism’ models. “Diverse range 
of (overlapping) interest groups” versus 
“Multiple pressure groups, but political 
agenda biases towards corporate power”. 
“Power is shared and bartered by numerous 
groups in society” versus “Poor resource base 
of many groups prevents their full political 
participation” .̂ '*

Moderate (classic 
pluralism) or Low 
(neo-pluralism)

VII -  Legal 
Democracy

“Constitutional state”, “Minimal state 
intervention in civil society and private life”, 
“Restriction of role of interest groups, 
particularly trade unions”"̂

Low

Held (2006) p. 120 
“ Held (2006) p. 157 

Held (2006) p. 173 
Held (2006) p. 207
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VIII -  Participatory 
Democracy

Principle of “a society w hich... contributes to 
the formation of a knowledgeable citizenry 
capable of taking a sustained interest in the 
governing process”. Citizens involved in the 
regulation of key social institutions, including 
“party officials directly accountable to 
membership”. “Open institutional system to 
ensure the possibility of experimentation with 
political forms”. “Minimization (eradication, 
if possible) o f unaccountable bureaucratic 
power in public and private life” . .. 
“redistribution of material resources”. “An 
open information system to ensure informed 
decisions”.

High

IX -  Deliberative 
Democracy

Principle of “the free and reasoned assent” of 
citizens. Includes “Deliberative polls, 
deliberative days, citizen juries”. “E- 
govemment initiatives from full on-line 
reporting to direct access to representatives”. 
“Group analysis and generation of policy 
proposals”. “Deliberation across public life”. 
“Strong civic education programme”. Support 
for “the development of ‘refined’ and 
‘reflective’ preferences.”^̂

High

X (a) -  Democratic 
Autonomy

Diversity of “sources of information”. “Open 
and free information to help ensure informed 
decisions in public affairs”. “Full use of 
deliberative democratic mechanisms”. 
“Minimisation of unaccountable power 
centres in public and private life” .̂ *

High

X (b) -  Cosmopolitan 
Democracy

As above X (a), with the addition of an 
international dimension.

High

There are a number of points that can be made about the different variants of democracy 

that Held outlines. Firstly, there is significant variation in the extent to which 

‘democratic’ systems envisage citizens having access to information about policy

making. More specifically, mechanisms to ensure citizens are informed about the detail

^^Held (2006) p. 215 
Held (2006) p. 253 
Held (2006) p. 282 
Held (2006) p. 253
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of policy-making are not necessary conditions of every model, and models V and VII 

seem to explicitly reject strong citizen participation in decision-making. Secondly, only 

the models that have been advocated in recent years (VIII, IX and X) place a large 

emphasis on access to information as of central importance, as opposed to the protection 

of free speech and other civil and political rights. Thirdly, and most ominously, the 

models that suggest the least freedom of information (V, VI and VII) are the closest fit 

to actually existing democratic states today.

Despite the idealism of the most recent models (VIII, IX and X), which emphasise 

participation, deliberation and the autonomy of individuals, none of the descriptions 

offered by Held explores the need for institutions to provide a systematic flow of 

information from public bodies to citizens. This thesis provides a contribution to the 

detail of how these more ambitious projects could be realised.

Another volume. Prospects fo r  Democracy, brings together a number of theorists from 

different perspectives, writing about “the strengths and limits of liberal democracy; and 

on the strengths and limits of alternatives to it.” As such, it provides an additional rich 

source of discussion about different types of democracy within which it is possible to 

examine the significance given to freedom of information. Two authors in this volume 

develop subjects particularly related to public information; Keane discusses media and 

Budge explores direct democracy.

Keane examines the traditional relationship between the media (especially public- 

service media organisations) and democracy. He suggests that “It should seek the 

creation of a genuine variety of media which enable little people in big societies to send 

and receive a variety of opinions in a variety of ways”. '̂ More concretely, Keane notes 

that, “the maximization of freedom and equality of communication requires efforts to 

‘de-concentrate’ and publicly regulate privately owned media and to restrict the scope 

and intensity of corporate speech.” Although the emphasis of Keane’s chapter is on 

public versus private ownership of media, the underlying assumption is that some form 

of freely operating media is sufficient for democracy.

Held (1993) p. 1 
Keane (1993) p. 239 
Keane (1993) p. 239
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Budge explores the possibility that policy-making mediated by political parties (in a
-JO

new guise) could still be ‘direct’ democracy. However, the question of flows of 

information from policy-makers to citizens is not addressed.

In short, while Prospects fo r  Democracy sets an ambitious agenda by enquiring into the 

limits of liberal democracy, the topic of public access to official information is not 

addressed. This contrasts with the third edition of Models o f Democracy, which, thirteen 

years later, shows the heavy emphasis placed on access to information in the most 

recently developed models of democracy. One could tentatively suggest that social 

change to do with information and communications technology, the ‘knowledge 

economy’ and globalisation, may have stimulated this change.

A similar conclusion can be made in relation to the more full development of Held’s 

theory of cosmopolitan democracy. Held argues that “accessible sources of information 

other than those controlled by government or by any other single body or group” is one 

of the rules of liberal democracy.^^ However, no extended discussion of this claim is 

provided.

Defining and Measuring Democracy is another important volume because it presents 

another different perspective on democracy; in this case, the project of agreeing a 

definition or formulation of democracy that is amenable to measurement or audit. 

Beetham explains the idea of a ‘democratic audit’ as the project of assessing the state of 

democracy in a single country. This in turn requires a “robust and defensible conception 

of democracy, from which can be derived specific criteria and standards of 

assessment.”^̂  The democracy audit does not compare states with an ideal standard, but 

rather compares each by reference to other comparable countries.

Two principles, popular control and political equality, are central to the democratic 

audit. These are broken down into more specific criteria. Popular control is divided into: 

popular election of the parliament or legislative and the head of government; the

”  B u d g e(1993)
Held (1995) p. 51 
Beetham (1994) pp. 25-26  
Beetham (1994) p. 33
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continuous direct accountability of government to the electorate; guaranteed civil and 

political rights; and, the influence of independent civil society associations to check the
37power of government. These four areas are sub-divided into thirty questions that guide 

the audit process. Political equality is taken into account at this level, by going beyond 

minimal standards to probe the quality of a state’s provision in each area being 

questioned.^*

Beetham suggests that the different criteria should be examined in turn and the overall 

audit presents its findings across the range of areas, rather than present a spurious 

aggregation into a single score that could hide subjective judgements needed to turn
-2Q

many of the more qualitative criteria into a sliding scale. However, from the point of 

view of freedom, of information, it is perhaps not surprising that nearly half of the audit 

questions focus on open and accountable government, which Beetham argues is 

developed here to “a considerable extension of focus” beyond many other indices of 

democracy.'*®

At least eight of the questions have a significant link with the underlying question of 

freedom of information. In brief, these query: voters effective choice at elections; the 

openness of government consultations of public opinion; the openness of government 

control of state bodies; the oversight powers of parliament; the accessibility and 

independence of information about the government’s activity; the public accountability 

of representative’s private interests that may impinge upon their public role; the public 

scrutiny of the judiciary; and the openness and balance of the media."*’ Other questions 

explore values that underpin freedom of information in turn, for example the legal 

provision and defence of civil liberties.

Beetham argues that different questions and criteria examined in the democratic audit 

should be examined separately, suggesting the strengths and weaknesses of a given 

regime rather than a single democracy ‘score’. This is a reasonable position, given the

Beetham (1994) pp. 28-29 
Beetham (1994) p. 34 
Beetham (1994) pp. 33-35 
Beetham (1994) p. 34
Beetham (1994) pp. 36-39; questions 3, 6, 8, 9, 10, 11, 13 and 28. 
Beetham (1994) p. 38; for example questions 19-22
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contestation about definitions of democracy. However, public access to information is 

much more clearly an objective, measurable feature of a political system. As shown 

above, this underlies at least eight of the audit questions. It seems reasonable to suggest 

that a political system can be examined in relation to the extent that it provides overall 

freedom of information, in much the same way that free speech or press freedoms are 

examined. This is not to claim that freedom of information equates to the whole of 

democracy, but (following the assumptions of this thesis) it suggests that the extent of 

free flows of information sets the limit on what level of democracy can be achieved.

Barber provides an example of a theorist who explicitly argues for stronger democracy. 

In relation to freedom of information, it is perhaps noteworthy that Barber opens his 

discussion with a quote from Thomas Jefferson: “I know of no safe depository of the 

ultimate power of the society but the people themselves, and if we think them not 

enlightened enough to exercise their control with a wholesome discretion, the remedy is 

not to take it from them, but to inform their discretion.”"*̂ Barber makes the argument 

that “what little democracy we have had in the West has been repeatedly compromised 

by the liberal institutions with which it has been undergirded and the liberal philosophy 

from which its theory and practice have been derived.”'*'* For example. Barber argues 

that “The realm of politics is first and foremost a realm of human action. ... Action here 

suggests building or closing a hospital, starting or concluding a war, taxing or 

exempting a corporation, initiating or deferring a welfare plan -  in other words, doing 

(or not doing), making (or not making) something in the physical world that limits 

human behaviour, changes the environment, or affects the world in some material way. 

... Liberal democrats have too often permitted their concern with accountability, 

representation, passively maintained individual rights, and abstract autonomy to suffuse 

their conception of the political with torpor.”"*̂

In looking to frame democracy in terms of participation and citizenship. Barber avoids 

relying on traditional formula of the criteria for democratic participation, such as free 

speech or a free press. He explicitly states that “Democratic politics is a form of human 

relations, and does not answer to the requirements of t r u t h . O n  this basis, he goes on

'‘̂ B arb er(1 9 8 4 )p. xvii 

'^Barber (1 9 8 4 )p. xi 

Barber (1984) pp. 122-123, italics in the original 

Barber (1984) p. xii
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to argue that “public action will always be both contested (rooted in conflict) and 

consequential (of certain and inexorable consequences).”^̂  Similarly, “the norms 

yielded by political judgement are provisional... because they issue from a communal 

will that is itself provisional and subject to constant emendation. They are produced by 

an ongoing process of democratic talk, deliberation, judgement and action, and they are 

legitimized solely by that process”.''* In this way. Barber argues that political 

knowledge is provisional and action-oriented: “Since the objective is to find working 

maxims rather than fixed truths and shared consciousness rather than immutable 

principles, what is needed is a common language and a mode of common seeing that 

will facilitate legitimate political judgements.”''̂

Central to the generation of political knowledge is something that Barber variously calls 

‘public talk’, ‘democratic talk’ or ‘political talk’.* At any rate, he claims that “At the 

heart of strong democracy is talk.” *̂̂ In line with Barber’s general approach of favouring 

action over abstract or ‘passively maintained’ individual rights, it makes sense to 

understand ‘political talk’ as the practice (or praxis) of freedom of expression.

In contrasting talk with ‘speech’. Barber notes that “talk as communication obviously 

involves receiving as well as expressing”^’ and inspires the strong democrat’s genuine 

interest in understanding other people’s perspectives.

Barber assigns nine functions to strong democratic talk.^^ Without going further into the 

detail, these functions describe the various activities that citizens might engage in as 

part of an idealised conversation that involves each side describing his/her preferences, 

genuinely seeking to understand alternatives put forward by fellow citizens, seeking 

areas of mutual agreement but also engaging in a process of persuasion.^^ However, the 

exchange of information involved in this description of strong democratic talk is 

entirely between citizens as each develops his/her own position or ‘will’ in relation to 

the political action to be undertaken. This depiction of strong democracy is divorced

Barber (1984) p. 161 
Barber (1984) p. 170 
Barber (1984) p. 170 

“̂ Barber (1984) p. 173 
Barber (1984) p. 174 
Barber (1984) pp. 178-198
In this way, Barber perhaps anticipates the concept of ‘ideal speech’ elaborated by Habermas.
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from the reality that political talk must take place in the context where prior actions will 

have been carried out by public agencies on behalf of citizens. In turn, citizens will need 

systematic information from those agencies about their work in implementing prior 

decisions and also the results of these actions in real terms. This logically requires 

mechanisms to ensure the flow of information from public bodies to citizens, but Barber 

does not discuss this requirement. This would appear to be a weakness in his attempt to 

specify a political system based on strong public discussion of policy. The systemic 

analysis of information flows from public bodies to citizens developed in this thesis 

provides an elaboration of the underpinnings that would be necessary for Barber’s 

concept of ‘strong talk’ to be viable.

Saward is another example of a democratic theorist who sets out to define democracy in 

a fresh way and to investigate ways of strengthening democratic participation. He 

perhaps comes closer than other theorists to discussing freedom of information in 

comparable terms to this thesis. It is worth going into Saward’s argument in some detail 

to show how this thesis relates to it as well as how it differs in crucial areas.

Saward takes political equality as the central justification for democratic rule^^ and then 

develops a definition of democracy as '"necessary correspondence between acts o f 

government and the equally weighted fe lt interests o f citizens with respect to those 

acts''-, or ‘responsive rule’ in s ho r t ha nd . Hi s  theory is relevant to the discussion of 

freedom of information in several respects. He notes the need for ‘notification’, that is 

“a public process of informing citizens in straightforward terms (and as objectively as 

possible) about past issues, present debates, policy options and so forth” as well as 

freedom of information from all government bodies, and he claims that both of these 

criteria are relevant at the agenda-setting and implementation stages of policy-making.^^ 

Saward envisages the need for an agency to enforce these criteria and to “foster the 

preparation and dissemination of unbiased information, in a variety of forms and 

outlets, and to oversee the realization of the ideal of openness in processes of

Also, in this context, it might be necessary to revisit the concept o f ‘truth’. While not needed for the 
development of political norms in the way Barber depicts, some concept o f truth or objectivity is certainly 
required for the more mundane task o f accurately describing reality -  in terms o f  the actions o f public 
bodies that need to be reported back to citizens.

Saward (1998) p. 46
Saward (1998) p. 51, italics in the original
Saward (1998) pp. 61-63
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governance”. However, he does not provide any extended discussion of this ‘agency’ 

or its operation.

At a later stage, Saward identifies a close relationship between freedom of speech and 

access to information, although he notes that “My approach to democracy leads me to a 

minimalist view” in relation to how strongly informed citizens are to be.^^ That is to 

say, citizens should be sufficiently informed to generate preferences with respect of 

policy issues.

An important point that Saward notes is that “Sooner or later democratic theorists must 

confront the basic fact that in actual political systems the requirements of democracy 

will only be imperfectly realized.” His approach to dealing with this reality is to specify 

‘thresholds’ or minimum standards for practice to be considered democratic, as well as 

‘continuums’ that specify degrees of democratic practice beyond the minimum.^®

In this context, the threshold standard for notification “would involve public and formal 

notification of decision/election times, dates and rules, in a context where freedom of 

information is guaranteed for all citizens. These minimum standards must be guaranteed 

on at least a statutory basis to satisfy the threshold standard.” '̂ He continues, “Above 

that, there exists much scope to move towards the realization of the democratic ideal in 

terms of formal public provision of information. The relevant continuum can be seen to 

consist of some combination of the clarity and comprehensiveness of the information 

available, the number of outlets used in its dissemination, the constancy with which it is 

updated, and finally the status of procedures to review the adequacy of provision.

This ‘continuum’ of clarity, constancy, adequacy, number of outlets, etc. would seem to 

provide a basis for a more detailed exploration of the network of institutions providing 

information. In addition, it suggests that pohtical systems may be described as more or 

less democratic on the basis of how developed this network is. However, Saward does 

not develop either point.

Saward (1998) p. 105 
Saward (1998) pp. 90-91 

“ Saward (1998) pp. 144-145 
Saward (1998) p. 155 

“  Saward (1998) p. 155
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Saward argues for a robust and highly developed flow of information from government 

bodies. Although “Some exclusions may be democratically acceptable”, he insists that 

“Constitutional entrenchment of freedom of information provisions must be regarded as 

democratically non-negotiable, with some provision too for independent judicial or 

equivalent oversight of procedures for defining and holding under review potentially 

acceptable marginal exemptions.

Using his concepts of the minimum ‘threshold’ for a state to be regarded as democratic 

and the ‘continuum’ of improvement beyond that point, Saward argues surprisingly that 

“there is little scope for degrees of freedom of information from all public bodies as part 

of a continuum above the democratic threshold.” '̂* This is because “all other 

requirements of democracy at each of the four stages of collective decision-making 

depend for their authenticity and democratic legitimacy on a strong, reliable background 

of the free flow of information from government bodies to the maximum feasible 

degree.”^̂  And again, even under “a system satisfying minimal threshold standards for 

democracy ... Strong rules for freedom of information from, and rights for citizen 

appeals against the actions of, public bodies would be in place”.

There appears to be a problem with Saward’s conception of a minimal threshold for a 

state to be regarded as democratic, at least insofar as he accepts that a number of 

actually existing states fulfil these minimum criteria. The problem is that the minimum 

threshold is crucially dependent on strong freedom of information. It seems unlikely 

that many states, if examined in terms of the flow of information from public bodies to 

citizens, would actually satisfy this fundamental underlying condition. As this is 

necessary for the minimal threshold, no existing state can be regarded by Saward as
f \ l‘democratic’.

“  Saward (1998) p. 155 
“  Saward (1998) p. 155 

Saward (1998) p. 155 
“ Saward (1998) p. 159

There are two choices here. Either one lowers the freedom o f information requirements that form part 
of the minimal threshold or else one concludes that no existing states reach these standards. Given the 
strong emphasis that Saward places on the free flow  o f information from government bodies, the latter 
seems the more probable conclusion.

19



This contradiction persists where Saward examines the reality of ‘constrained 

democracy’. He notes that complexity may be given as a reason for states achieving 

little more than minimal democracy. “The democratic requirements of freedom of 

information and public notification impel democrats, confronting the effects of 

complexity, to foster new techniques and avenues for informing citizens about the gist 

of policy proposals and public issues, in both their technical and political aspects. 

Complexity does not compel us to abandon such democratic requirements, or to trade 

them off, however reluctantly; rather ... the importance of accepting the requirements in 

principle and finding new ways to promote their realization is reinforced”. This 

argument suggests that Saward is missing the need to examine the constraints that 

complexity (and other barriers) currently place on the attainment of strong freedom of 

information.

At one point, Saward does consider whether freedom of information could be examined 

on the basis of a continuum of improvement: “Insofar as there is scope for degrees of 

freedom of information forming a continuum from less to more democracy above this 

threshold, it ranges from minimal acceptable exemptions on the one hand to no 

exemptions at all on the other.”^̂  In practical terms, this continuum misses the 

opportunity to explore the efficiency and effectiveness of a network of institutions 

providing information to citizens. However, in broad normative terms it accords with 

the assumption of this thesis that increased freedom of information correlates to 

increased democracy.

Saward’s goal is to provide minimal criteria for democracy that are achieved by many 

existing states and to allow for an open-ended continuum in the direction of maximal 

democracy from that starting point. However, the problem of freedom of information 

shown above undermines this reasoning. This thesis takes a different approach. It starts 

from a conception of maximal democracy (see below) and works backwards to see how 

far the case under examination falls short of this ideal. In this way, the thesis also seeks 

to avoid the distracting semantic argument around whether or not it is useful to label as 

‘non-democratic’ those states that are traditionally and widely considered to be 

democratic. Instead, this thesis argues that one can simply talk about the extent to which

“  Saward (1998) pp. 170-171 
® Saward (1998) p. 155
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freedom of information has been achieved in a given state, which in turn outlines the 

limits to its attainment of democracy. This also allows that many states that are 

traditionally labelled as ‘non-democratic’ can also be included in the measurement of 

the level of freedom of information they provide.

Returning to the question of information flows from government bodies to the public, 

Dahl outlines some issues that he identifies for the future of ‘advanced’ democracy as 

part of the conclusions in Democracy and Its Critics. He identifies a problem where 

public policy specialists may become ever further removed from popular control due to
70their special knowledge in relation to policy issues. This is problematic because “If the 

democratic process is not firmly anchored in the judgements of the demos, then the 

system will continue to drift towards quasi guardianship. ... The problem arises because 

of the gap between the knowledge of the policy elites and the knowledge of ordinary 

citizens. To suggest that the gap might be sufficiently reduced ... will no doubt strike 

many people as utopian. But I think important possibilities are yet to be explored.” '̂

Dahl suggests that the following elements of a possible solution are now possible, due 

to advanced telecommunications technology:

• to ensure information about the political agenda, appropriate in level and form, 

and accurately reflecting the best knowledge available, is easily and universally 

accessible to all citizens;

• to create easily available and universally accessible opportunities to all citizens, 

to influence the subjects on which the information above is available, and to
72participate in a relevant way in political discussions.

Whether or not the realisation of Dahl’s advanced democracy is a ‘utopian’ aspiration, 

considering how it could (at least in part) be achieved seems a worthwhile exercise. 

This thesis hopes to contribute to the discussion of how more ideal versions of 

democracy may be brought about by more deeply exploring the implications of a 

genuinely free flow of information from decision-makers to the public.

™ Dahl (1989) p. 333-335 
Dahl (1989) p. 338 
Dahl (1989) p. 338

21



The above has concentrated on how this thesis fits into the academic literature on 

democracy by examining the fundamentality of the system of institutions that provide a 

flow of information from government bodies to the public. However, as emphasised 

above, issues related to freedom of information are also addressed through other 

literature as well as through a growing and diverse number of studies directly centred on 

‘freedom of information’ itself. The following sections will examine these literatures 

and show how the thesis tries to provide a bridge between them and democratic theory.

Freedom o f Speech and Press Freedoms

Discussions of democracy often rely on the fundamentality of free speech as a political 

right. Freedom of the press, to a certain extent, represents the logical extension of the 

right of free speech into practice by dedicated organisations, although press freedoms 

also have a normative connotation where they include special rights that press 

organisations claim in order to perform the task of informing the public -  for example, 

the right to investigate and question public officials and the right to protect the identity 

of their sources.

The right to free speech (and expression) and press rights can apply to many more 

matters than politics or policy-making. However, a full account of the normative theory 

of free speech is beyond the scope of this t h e s i s . A s  noted above, a number of 

democratic theorists cite the importance of civil and political rights either as 

prerequisites for democracy or else as ‘democratic norms’ that are an inseparable part of 

democracy.

Haworth gives an overview of the philosophical basis for free speech. Free speech can 

be justified in relation to personal liberty and autonomy as well as by reference to the 

quest for truth.^'' The important consideration is that the justifications for free speech are 

not dependent on democratic rule. Although free speech is often seen as necessary for 

democracy, its justification is not derived from democracy’s requirement for free 

speech. On the other hand, freedom of information is more explicitly a democratic norm 

because access to information from public bodies about policy-making implies that

For a fuller account see for example, Haworth (1998) 
Haworth (1998)
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citizens have some mechanism to respond to this information -  whether through voting 

or more direct action. Thus freedom of information’s justifiability is perhaps more 

closely dependent on the requirements of democratic rule. Putting this argument another 

way, freedom of information in a non-democratic regime would seem to undermine the 

justification for that regime in favour of democratization, whereas certain types of non

political free speech might not necessarily do so. This reiterates the central claim of this 

thesis that freedom of information is more logically fundamental to democratic rule than 

free speech.

Certain elements of the theory of free speech are related to freedom of information, in 

particular the claim that free speech and a free press allows society to move closer to 

understanding ‘truth’. These issues are addressed more fully in Chapter 3 insofar as they 

relate to the theoretical underpinnings of the normative theory of freedom of 

information. For example, Mark Philp presents a particular critique of the 

fundamentality of free speech to the operation of democracy.^^ Essentially, he argues 

that certain psychological mechanisms inherent to human beings prevent us from using 

free speech as the act of critical, rational communication envisaged by democratic 

theorists. The thesis responds to this critique by formulating the normative conception 

of freedom of information in a way that takes account of psychological limits to 

idealised free speech.

Free speech and democratic theory are closely linked in the arguments for deliberative 

democracy. Theorists who advocate deliberative democracy argue that full information 

about how a decision came to be made is as important as the information participants
nC.

receive when making a decision. This is crucial when one recalls that mechanisms to 

provide for collective decisions will often result in policy choices that are not favoured 

by a minority (or even a majority) depending on the mechanism used. In these cases, it 

is important that the process of arriving at a decision is transparent so that the rationality 

and fair operation of the decision-making mechanisms can be observed, even if the 

observer disagrees with the decision that was made. This transparency is crucial to the 

rational impartiality of the process, and hence its egalitarian justifiability.

Philp (2002)
Commenting on the Irish case, Riordan (1996) p. 152 argues that “It can and to some extent must be 

part o f the common good of a liberal political system that its citizens exercise their autonomy as 
participants in the practice o f discourse”.
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One example of deliberative democracy is the work of Habermas in developing the 

concept of ‘ideal speech’. This concept is discussed in relation to the theoretical 

underpinnings of normative freedom of information in Chapter 3.

In Between Facts and Norms, Habermas gives a nuanced discussion of flows of 

information within a political system. It is important to trace out this discussion in some 

detail in order to demonstrate how the arguments of this thesis both relate to it and 

differ from it. In this model, “processes of communication and decision making in 

constitutional systems display the following features: they lie along a center-periphery 

axis, they are structured by a systems of ‘sluices’, and they involve two modes of 

problem solving.

The “core area of the political system” contains institutions with “formal decision

making powers and actual prerogatives”. These are surrounded by an inner periphery of 

various institutions “with rights of self-governance or v̂ -ith other kinds of oversight and 

lawmaking functions delegated by the state”. Beyond this area is an outer periphery.^^

The outer periphery or implementation side has “complex networks” between “public 

agencies and private organisations, business associations, labor unions, interest groups 

and so on”, which should be distinguished from groups, associations and organisations 

that “give voice to social problems, make broad demands, articulate public interests or 

needs, and thus attempt to influence the political process more from normative points of 

view than from the standpoint of particular interests.” The latter “opinion-forming 

associations ... belong to the civil-social infrastructure of a public sphere dominated by 

the mass media.”^̂

The democratic character of this model is that the direction and dynamics of decision

making can be (at least partially) determined by forces at the periphery as by forces in 

the core. Habermas is concerned to use this model to explore the legitimacy of binding 

decisions made by the political system. Hence, “binding decisions, to be legitimate.

Habermas (1996) pp. 354; this is presented as a development of Bernard Peter’s model. 
Habermas (1996) pp. 354-355 

’̂ Habermas (1996) p. 355
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must be steered by communication flows that start at the periphery and pass through the 

sluices of democratic and constitutional procedures situated at the entrance to the 

parliamentary complex or the courts (and, if necessary, at the exit of the implementing 

administration as well)” .̂ °

Habermas notes that “normal business of politics, at least as it is routinely conducted in 

Western democracies, cannot satisfy such strong conditions”. Hence it is important to 

examine the two modes of problem-solving. The first mode is the fact that most 

operations in the core area “proceed according to routines. Courts deliver judgements, 

bureaucracies prepare laws and process applications, parliaments pass laws and budgets, 

party headquarters conduct election campaigns, clients exert influence on ‘their’ 

administrations -  and all of these processes follow established patterns”.*' However, the 

second mode of problem-solving is brought about by a publicly recognised need for a 

decision to resolve a major problem or crisis. In this case, the focus for a solution 

becomes drawn away from the administration to the formally empowered branches of 

government (i.e. parliaments and the courts), which as a result “also actually determine
89the direction in which communication circulates.” The point is that sufficient concern 

from the public can pull decision-making out of the hands of the ‘complex networks’ 

built up around the administration and require the decision to be made through the 

formal (and more transparent) constitutional bodies of the state.

Habermas provides two additional assumptions to the model, in order for it to be useful 

in showing how the periphery can prevent the “illegitimate independence of social and 

administrative power vis-a-vis democratically generated communicative power”. These 

assumptions are “that the periphery has both (a) a specific set of capabilities and (b) 

sufficient occasion to exercise them.”*̂

For Habermas, the former assumption is the more problematic one. The assumption 

refers to “the capacities to ferret out, identify, and effectively thematize latent problems 

of social integration (which require political solutions); moreover, an activated 

periphery must then introduce them via parliamentary (or judicial) sluices into the

“  Habermas (1996) p. 356 
Habermas (1996) p. 357 
Habermas (1996) p. 357, italics in the original 
Habermas (1996) p. 358
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political system in a way that disrupts the latter’s routines.” This is problematic because 

this model of deliberative democracy places large normative expectations on “the 

peripheral networks of opinion-formation”. That is, informal public communication 

must be capable of “more or less spontaneous processes of opinion-formation”, which 

in turn requires civil society actors to have a strongly embedded political culture and 

socialization that reinforces this expectation.*''

It seems that Habermas has identified several different concerns wrapped up together in 

this ‘assumption’, including: a concern that a society may not have a sufficiently 

developed democratic political culture to debate policy and expect a formal resolution 

of crises; a concern that society may raise an issue as a crisis but fail to ‘disrupt’ the 

administration sufficiently to activate the formal institutions; a concern that the society 

may not have access to information; and a concern that society may not have the 

capability to process this information and determine those issues that constitute ‘crises’.

Many of these concerns are beyond the scope of this thesis to address. However, there is 

an important link with freedom of information. Habermas is one of the foremost 

theorists who emphasises the quality of information in a democratic political system as 

essential for the legitimacy of democracy. Yet, the terms that he sets out for open debate 

and the generation of communication from the periphery to activate and legitimate 

decision-making as democratic are largely confined to an open flow of information from 

citizens to constitutional bodies. Although a concern with access to information can be 

inferred from Habermas’s model of communication flows in a political system, it is not 

explicitly developed.

There are some similarities between the structure of the above argument and this 

thesis’s argument about freedom of information. This thesis relies on a systems 

approach to understanding information flows in political systems in order to ground a 

normative discussion of idealised democratic practice. As above, the flows of 

information (or communication) are seen as central to the operation of a political 

system. However, there are two crucial differences between the two arguments. Firstly, 

Habermas’s main concern is to reflect on the legitimacy of decision-making, rather than 

to examine the information flows in more detail. Secondly, the ‘opinion-formation’ of

Habermas (1996) p. 358, italics in the original
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social actors in the periphery of the model is solely concerned with how these actors 

communicate within and between one another in order to direct a communication flow 

into the core with sufficient impetus that it generates sufficient public consciousness of 

a crisis to move the core out of the normal mode of operation and into the ‘emergency’ 

mode that sharply focuses attention on the constitutionally-mandated branches of 

government and requires them to make a decision to address the crisis. This thesis 

suggests that the missing element in this sophisticated model is a flow of (operational) 

information or communication from the core to the periphery.

Secrecy and Censorship

A related literature to free speech and free press is work that specifically examines the 

control of information. To a certain extent this explores the opposition to freedom of 

information, which often centre on issues of national security.

Coliver et al present a collection of legal studies from a conference in South Africa 

convened “to address one of the most sensitive questions of international law affecting 

freedom of expression -  to what extent may governments withhold information from
85public disclosure and prohibit expression for reasons of national secunty”. The 

outcome from this conference was the agreement of the twenty-five Johannesburg 

Principles on National Security, Freedom o f Expression and Access to Information.

The most relevant of these is Principle 11: General Rule on Access to Information, 

which states that “Everyone has the right to obtain information from public authorities, 

including information relating to national security. No restriction on this right may be 

imposed on the ground of national security unless the government can demonstrate that 

the restriction is prescribed by law and is necessary in a democratic society to protect a 

legitimate national security interest.” The various case studies presented in Coliver et 

al (including France, Germany, the USA and the UK) are strictly limited to existing 

legal codes and frameworks within which to tease out existing practice. These in turn 

are compared with the ideals of the Johannesburg Principles. These studies provide a 

useful description of where security concerns are used to justify secrecy; however, the

Coliver et al (1999, editors) p. ix 
Coliver et al (1999, editors) p. 6
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studies only examine the strictly legal parameters of the issue and do not examine how 

social and political institutions can provide access to information.

Roberts provides a recent study examining secrecy in the context of freedom of 

information legislation around the world. His goal is to demonstrate “the tactics that 

politicians and bureaucrats around the world have used to preserve government 

secrecy”.*̂  This work provides insight into the practical obstacles and barriers that exist 

to the attainment of pubUc access to information. His conclusion is that people have a 

responsibility to act on information in addition to any right to access it. However, he 

does not provide any extended discussion of this point, which would appear to lead 

naturally to a discussion of democracy. As such, this thesis provides a bridge between 

his research and democratic theory'.

Ellington also addresses the question of freedom of information and secrecy. His paper 

argues that “Of greater concern here is a second common justification for official 

secrecy: safeguarding the integrity of deliberation”.** From this point, Ellington 

explicitly relates freedom of information to democracy. He concludes by arguing that 

Canada’s Westminster-style political system is not incompatible with freedom of 

information and that such legislation can enhance democracy, but that the 

implementation of the legislation is central to the extent of any increased 

democratization. This thesis builds on this type of argument as a starting point and 

provides a much more in-depth analysis of the relationship between democratic theory 

and freedom of information, especially the exploration of the normative basis for 

freedom of information.

Transparency

Another discourse related to freedom of information is the growing literature around 

‘transparency’. This term is used, along with ‘the right to know’, to suggest that “a 

broad right of access to information is fundamental to the functioning of a democratic 

society. The essence of representative democracy is informed consent, which requires 

that information about government practices and policies be disclosed. And in

Roberts (2006), Introduction 
Ellington (2004) p. 3
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democracies, by definition, information about government belongs to the people, not the 

government”.*̂

However, as Florini notes, “Although the word ‘transparency’ is widely used, it is rarely 

well defined. There is no consensus on what the definition should be or how 

transparency should be measured”. T h e  emphasis in this thesis on freedom of 

information, rather than transparency, is an attempt to define in more specific terms the 

normative concept of a free flow of information in a democratic regime.

In 2003, the OECD (Organisation for Economic Co-operation and Development) 

produced a report entitled Open Government -  Fostering Dialogue with Civil Society, 

that describes the key issues for open government as “ensuring transparency, 

accountability and openness; widening opportunities for citizen input into public policy

making; and building partnerships between government, citizens and civil society 

organisations.”^' The report mostly contains reports from a variety of different OECD 

member countries, highlighting the development (or lack) of transparency in public 

policy-making. The rationale for pursuing these goals is that “building robust legal, 

institutional and policy frameworks for access to information, consultation and public 

participation in policy making contributes to better public policy, the fight against 

corruption, and greater public trust in government.”^̂  This is equated as ‘good 

governance’ which “is increasingly recognised as an essential factor for economic 

development and social stability.”^̂

The proposed link between openness and good governance is important. As will be 

examined in later chapters, it suggests a technical or administrative purpose for 

openness, which generates increased efficiency in policy-making and the functioning of 

the economy. This is a consequentialist argument, which ties the extent of openness 

required to the extent to which it generates such efficiencies. Unlike the inferences from 

democratic theory examined earlier, this position does not posit openness and

Florini (2007) p. 3 
Florini (2007) p. 4 
Caddy (2003) p. 7 
Caddy (2003) p. 9 

”  Caddy (2003) p. 9
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transparency as normative, and hence having a priori value above and beyond the 

efficiency of government.

The OECD defines transparency as “meaning that reliable, relevant and timely 

information about the activities of government is available to the public” and openness 

as “meaning that govemments listen to citizens and businesses, and take their 

suggestions into account when designing and implementing public policies.” '̂* The 

various authors writing from a normative perspective in The Right to Know share a 

broad definition that transparency “refers to the degree to which information is available 

to outsiders that enables them to have an informed voice in decisions and/or to assess 

the decisions made by insiders”. O n  the face of it, the definitions are similar and 

compatible. However, the extent to which transparency is conceived of as a democratic 

norm changes the extent to which the implementation of transparency is required, above 

and beyond the direct consequences in terms of improving policy-making. The 

exploration of transparency as a norm also changes who is central to seeking 

transparency. The OECD perspective seems to invite govemments to adopt 

transparency for reasons of efficiency, whereas the normative position puts more 

emphasis on citizens’ entitlement to have access to information.

Both consequentialist and normative definitions lend themselves to the development of 

a set of institutions to implement transparency. However, despite some commonality, 

there is a lack of agreement across different political systems about what set of 

institutions are required to provide access to information. Moreover, although the above 

definitions of transparency may be similar, the different philosophical perspectives will 

define the characteristics of institutions differently -  with those designed from a 

democratic normative perspective more likely to emphasise the robust independence of 

transparency institutions from interference by govemments.

In Ireland, the political discourse in conferences organised around the introduction of 

freedom of information legislation provide a wide variety of examples of how the terms 

‘openness’ and ‘transparency’ were used in a broad rhetorical sense, drawing on both 

the consequentialist and normative perspectives, but often without firm attachment to

'̂ “ OCED (2003) p. 10 
Florini (2007) p. 5
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concrete provisions about access rights to information held by public bodies.^^ The 

discourse surrounding the legislation’s introduction in Ireland is further examined in 

Chapter 5.

International Trends in Freedom of Information

Before examining the academic literature on freedom of information, it is useful to give 

a brief historical outline of the major international constitutional and legal development 

of freedom of information.

The most significant milestones of freedom of information highlight a mixture of 

administrative reform with an attempt to bolster and develop democratic rule. These are:

• Offentlighetsprincipen in Sweden (and Finland) from 1766

• Article 3 of the USA’s Bill o f Rights 1789

• Articles 10, 11, 14 and 15 of the French Declaration des droits de I'Homme et

dll citoyen 1789

• The United Nations (founded 1945), the UN Freedom of Information

Conference 1948, Article 19 of the Universal Declaration o f Human Rights 

1948 and Article 19 of the International Covenant on Civil and Political Rights 

1966

• The Council of Europe (founded 1949), Article 10 of the European Convention 

on Human Rights 1950, the 1981 Recommendation No. R (81) 19 and the 2002 

Recommendation Rec. (2002) 2

• The American Freedom o f Information Act 1966 and Privacy Act 1974

• The European Union (and preceding organisations). Article 255 of the

consolidated version of the Treaty Establishing the European Community, 

Directive 90/313/EEC on Environmental Information 1990 and Article 11 of the 

Charter o f Fundamental Rights 2000

The historical starting point for discussing freedom of information in relation to modem 

democratic states is in Sweden in 1766. During a period of parliamentary rule, a new 

government passed an access to official information law. This law has been interpreted

See for example, Smyth and Hazelkom (1993, editors), Boyle and McNamara (1998, editors) and 
Donnelly and Doyle (1999, editors)
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as an act of real politick because it simply permitted the new government to access the 

documents of the previous incumbents. Yet, this explanation is incomplete as the 

Freedom o f Press and the Right o f Access to Public Records Act was wide ranging and 

incorporated free press and public access elements that went far beyond the narrowly 

instrumentalist purpose of a government ensuring that it could access official documents 

for itself. An alternative interpretation of the law is that the law’s originator, a Finnish 

clergyman named Anders Chydenius (Finland was under Swedish rule at the time), was 

heavily influenced by Chinese administrative reforms of the 7th Century and, in the 

context of Enlightenment thinking, sought to deepen democratic governance in Sweden: 

“Chydenius described how his interest in individual freedoms in China dated 

back hundreds o f years to the Tang Dynasty in the period from 618 to 907 and 

especially the reign o f Emperor Tai-tsung (Tai Zhong) from  627 to 649. During 

his 22 years in power T'ai-tsung had restructured the Chinese government. In 

the process he established an ‘Imperial Censorate ’ -  an elite group o f highly 

educated ‘scholar officials ’ who not only recorded official government decisions 

and correspondence but who were also expected to criticise the government, 

including the emperor. An institution founded in humanist Confucian 

philosophy, the Censorate’s main roles were to scrutinise the government and 

its officials and to expose misgovernance, bureaucratic inefficiencies and 

official corruption. In the absence o f modern media, it often acted in a public 

interest watchdog role and as an advocate fo r  common people -  a tradition that
97continued until the close o f the Ch’ing Dynasty in 1911. ”

Although parliamentary rule was interrupted in Sweden, the constitutional principle of 

Offentlighetsprincipen (public access) has remained one of the central pillars of the 

Swedish constitution and has influenced the development of democracy in neighbouring
98countnes.

Echoes of the Enlightenment ideas of democracy, government legitimacy through 

transparency of decision-making and public access to information can be seen in the 

USA’s Bill o f Rights 1789. These ‘rights’ stemmed from a concrete desire to explicitly 

curtail the power of the central government, but their general language and wide-

Lamble (2002) 
Lamble (2002)
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ranging influence requires them to be seen as ideological, hi terms o f information, the 

focus in the Bill o f  Rights is on press freedom, and freedom of speech more generally, 

as the mechanism to safeguard liberties. The USA’s constitution has been highly 

influential in the establishment of democratic rule in other countries and many 

constitutions have been mirrored on elements of the US constitution. The crucial 

limitation of the freedom of information aspect of the US constitution is that it focuses 

exclusively on freedom of speech and p r e s s . I t  does not safeguard the freedom to seek 

or access official information, merely to publicly disseminate existing knowledge and 

opinion. The discourse of freedom of speech is decisively limited without such 

safeguards, as freedom of expression logically relies on prior access to information in 

order to be meaningful as a genuine safeguard of liberty.

Freedom of opinion and speech was protected similarly to the US constitution in 

Articles 10 and 11 of the French Declaration des droits de I'Homme et du citoyen in 

1789. Additionally, public access to official documents was explicitly enshrined in 

Articles 14 and 15:

“A ll citizens have the right to verify fo r  themselves, or through their 

representatives, the necessity fo r  the public tax. They further have the right to 

grant the tax freely, to watch over how it is used, and to determine its amount, 

the basis fo r  its assessment and o f its collection, and its duration. ... Society has 

the right to ask a public official fo r  an explication o f his management and 

supervision. ”

Similarly to the US constitution, the French Declaration  is an ideological document, 

stating broad principles for democratic rule. The explicit nature of Articles 14 and 15 is 

evidence that reinforces the claim that proponents of democracy in the Enlightenment 

period were conscious of the vital importance of public access to official information. It 

also serves as an example of a much stronger level of accountability being sought of 

public officials. The Declaration  is explicitly recalled in the current French constitution, 

showing the enduring influence of the values and principles it u p h o l d s . P e t t i t  argues

More specifically, it specifies that Congress will not seek to limit free speech, rather than proposing 
mechanisms to ensure personal free speech or press freedom.

Preamble o f the French Constitution of 4 October 1958.
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that a public right to explanations about official decision-making is a basic tenet of civic 

republicanism/®'

There is a significant gap in time between the Enlightenment and the recurrence of a 

significant discourse of freedom of information. The aftermath of the Second World 

War resulted in a series of international institutions designed to promote human rights 

and to prevent war. The United Nations is the archetype of these bodies and the 

Universal Declaration of Human Rights (UDHR) is perhaps the quintessential 

ideological document that underpins many modem conceptions of democracy. Article 

19 reiterates freedom of opinion and expression as human rights and also includes the 

right ‘to seek’ information, although it falls short of including any right of access to 

official information.

It is interesting to compare the more open language used in Article 19 of the UDHR 

with the set of restrictions and limits included in Article 19 of the International 

Covenant on Civil and Political Rights (ICCPR) 1966. In the latter, public order, public 

morality and individuals’ reputations are all cited as reasons to limit freedom of 

expression. Article 19 is the most heavily qualified of all the articles of the UDHR that 

were put into the ICCPR. The extent of specific limits in this article is perhaps evidence 

of the complexity in translating values relating to freedom of information into balanced, 

judiciable principles. That freedom of expression needs to be regulated to prevent 

abuses appears reasonable, but the focus on what constitutes ‘reasonable’ freedom of 

expression seems to have overshadowed the more important question of what access to 

official information is necessary to provide meaningful material to those elements of 

responsible freedom of expression that are deemed fundamental to the protection and 

promotion of democracy.

One of the early acts of the United Nations was focused on exactly that question. In 

1948, the UN held a Freedom of Information Conference. The conference supported in 

principle that the public should have access to government documentation in order to 

safeguard legitimate, democratic forms of government around the world. However, 

proposals to pass a specific resolution were blocked by Western countries who argued 

that any such resolution that permitted state interference in freedom of information

Pettit (1997), see for example p. 188.
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109could be used to regulate and curtail freedom of the press. Nevertheless, the holding 

of the conference so early in the UN’s history provides support to the claim that issues 

of freedom of information were close to the core of the human rights ideology being 

developed by the UN project.

The Council of Europe was founded on similar ideals to the United Nations. The 

European Convention on Human Rights 1950 was more binding than the UDHR and in 

Article 10 it enshrines freedom of speech and press in similar, restricted language to that 

later used in the ICCPR. Nevertheless, it represents an attempt to enshrine values in 

broadly applicable language as part of an attempt to spell out the ground rules for 

democratic rule. Freedom of information, in the sense of public access to government 

documents, has appeared in several of the Council of Europe’s recommendations to its 

members. Key recommendations were Recommendation No. R (81) 19 in 1981 and 

Recommendation Rec. (2002)2 in 2002.

The 1981 recommendation spells out clear support for freedom of information in eight 

points:

I. Everyone within the jurisdiction o f a member state shall have the right to 

obtain, on request, information held by the public authorities other than 

legislative bodies and judicial authorities.

II. Effective and appropriate means shall be provided to ensure access to 

information.

III. Access to information shall not be refused on the ground that the 

requesting person has not a specific interest in the matter.

IV. Access to information shall be provided on the basis o f equality’.

V. The foregoing principles shall apply subject only to such limitations and 

restrictions as are necessary in a democratic society for the protection of 

legitimate public interests (such as national security, public safety, 

public order, the economic well-being o f the country, the prevention of 

crime, or for preventing the disclosure o f information received in 

confidence), and for the protection o f privacy and other legitimate 

private interests, having, however, due regard to the specific interest of

Romulo(1948)
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an individual in information held by the public authorities which 

concerns him personally.

VI. Any request fo r  information shall be decided upon within a reasonable 

time.

VII. A public authority refusing access to information shall give the reasons 

on which the refusal is based, according to law or practice.

VIII. Any refusal o f  information shall be subject to review on request.

The 2002 recommendation reinforces the 1981 recommendation, gives more detail to 

clarify what is being suggested and strongly suggests that legislation be put in place to 

clarify exactly what records are not accessible through freedom of information. The 

2002 recommendation also makes clear the connection between freedom of information 

and democracy, in its preamble:

“Considering the importance in a pluralistic, democratic society o f 

transparency o f public administration and o f the ready availability o f 

information on issues o f public interest;

“Considering that wide access to official documents, on a basis o f equality and 

in accordance with clear rules:

- allows the public to have an adequate view of, and to form a critical opinion 

on, the state o f the society in which they live and on the authorities that govern 

them, whilst encouraging informed participation by the public in matters o f 

common interest; ”

The first freedom of information legislation in the 20th Century was passed in Sweden 

in 1949. This was followed by Finland in 1951. However, the most influential piece of 

legislation of this type was the USA’s Freedom of Information Act (FOIA) 1966. On 

the one hand, the FOIA was a development of previous American administrative laws 

since the 1950s and simply increased public access to federal documents. It resulted 

from the investigation of unnecessary secrecy by a House of Representatives 

subcommittee initiated in 1955.''’̂  From this perspective, the law was primarily 

administrative in origin and purpose. However, there is some evidence that the FOIA 

was tied to democratic ideology. The political context for the introduction of the FOIA 

was important. It was introduced at the end of the Civil Rights movement period.

Cain et al (2003)
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Among many sections of the population, public confidence in politics was at a low ebb. 

Because FOIA gave genuine, open public access to official documents, it would have 

been expected to increase public confidence in the legitimacy of government. In order to 

raise public confidence, FOIA had to be genuine and to strongly guarantee transparency 

as a core principle of the USA’s democratic system, rather than merely open up one or 

two new channels to access some official documents. It seems likely that FOIA was a 

core element of an attempt to strengthen democratic values at the heart of the US 

administration, as well as merely improving the efficiency of public administration. 

Freedom of information legislation rapidly spread through each of the fifty states of the 

union. Similarly to the FOIA, the Privacy Act 1974 is also a tool that gives the citizen 

the right to access public records in which he/she is named, and to sue the government 

for the non-release of official records when access is not restricted by the personal 

privacy elements of this act. In the wake of Watergate, both the Privacy Act and FOIA 

were important pieces of legislation that gave the public significantly increased access 

to the inside workings of their democratic institutions.

As will be noted in Chapter 5 in respect of the Irish case, there seems to be evidence 

that a crisis period precedes the development of initiatives to foster freedom of 

information. The UDHR and UN Freedom of Information Conference followed World 

War II, the 1789 French Declaration followed a revolution and the 1766 Swedish 

legislation followed a period of internal instability.

From 1966, the existence of freedom of information legislation in the USA was a strong 

influence on other countries internationally to include public access to official 

information as one of the core elements of democratic rule.

As of 4th July 2006, 68 countries have some form of public right to access official 

information.'^'' European states that have introduced freedom of information legislation 

in the 20'^ Century include (in date order of initial legislation): Sweden (1949); Finland 

(1951); Denmark (1964); Norway (1970); France (1978); Netherlands (1978); Austria 

(1987); Spain (1992); Portugal (1993); Belgium (1994); h-eland (1997); Latvia (1998); 

Czech Republic (1999); Estonia (2000); Lithuania (2000); Slovakia (2000); United

Banisar (2002)

37



Kingdom (2000); Poland (2001); Slovenia (2003); Germany (2005); and Hungary 

(2005).

Some other states that have adopted freedom of information include (in date order): 

Australia (1992); New Zealand (1992); Canada (1993); Israel (1998); Japan (1999); 

India (2000); South Africa (2000); and Turkey (2004). Many other countries have 

introduced constitutional and/or legal provisions about public rights to access official 

documents, but some of these are more symbolic than others.

Article 255 of the Treaty Establishing the European Community has given citizens and 

residents of member states the right to access European Parliament, Council and 

Commission documents since 1957. This rule applies to the operation of the European 

institutions themselves and sets an example for member states. In 1990 the European 

Union went further with the Directive 90/313/EEC on Environmental Information. This 

directive obliged all member states to grant their citizens and residents access to state 

documentation on specific information on environmental pollution and related matters. 

The requirement to ratify this directive and to operate a public access institution has 

thus entered the administrative experience of each member state. This is an important 

test of the democratic credentials of member states, especially those with fledgling 

democratic institutions. In addition, implementing this directive was evidence to 

government officials, politicians, activists and citizens alike of the likely impact of 

broader public access to official information. For the public (represented mostly by the 

media and environmental activists in this case) it may have raised the question of why 

other information was kept secret when environmental information of an equivalent 

level of confidentiality was accessible.

Article 11 of Charter o f Fundamental Rights o f the European Union 2000 is one of the 

latest major declarations of liberal democratic ideology. However, while it reinforces 

freedom of speech and free press, it does not include a specific public right to access 

official information. This replicates the position of the ICCPR and the US Constitution. 

It also raises a question about the status of public access to official information as part 

of contemporary democratic discourse, as to whether it is seen as a primary right -  equal 

in status to freedom of speech -  or whether it is seen as a secondary right that exists to

Banisar (2002)
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reinforce free speech, but does not exist for its own sake. From the point of view of 

freedom of information as an ideal, it is public access to official information that is 

logically prior to free speech or press freedoms. These other freedoms are crucially 

weakened without guaranteed access to information. The lack of attention to freedom of 

information indicates a serious flaw in the constitutional documents mentioned above.

Moreover, debate in this area has constantly been drawn to what might be ‘reasonable’ 

limits of free speech, for example citing the ‘harm principle’; that certain categories of 

speech should not be permitted (e.g. incitement to h a t r e d ) . W h a t  this debate fails to 

address is a positive account of what information should be available to be transmitted 

in order for free speech to contribute to democratic rule.

The above international developments set the broad context for the development of 

freedom of information in Ireland. There are good reasons to believe that Ireland was 

influenced by many of the international factors given above. Historically, the Irish 

rising of 1798 was modelled on the French Revolution, and the French and American 

political systems were influential in early republican discourse in Ireland. As an 

independent state, Ireland was one of the ten founder members of the Council of 

Europe, and has always had a tradition of strong engagement with the United Nations. 

Irish society has always been open to influences from the USA, through popular culture 

and the media as well as through a strong formal relationship between both countries. 

Perhaps the largest, positive influence on Ireland in relation to freedom of information 

was the European Union (and its predecessors). The European treaties and directives set 

binding requirements on all members and freedom of information has been part of these 

requirements.

However, a discussion of the international context would not be complete without 

mention of the large (and largely negative) influence -  in terms of freedom of 

information -  on Ireland of the United Kingdom. The UK has a long-standing tradition 

of state secrecy embedded in both its civil administration and its security/military 

traditions. Perhaps the single most important international influence that would explain 

why Ireland did not pursue freedom of information earlier was because it runs so 

contrary to what was for so long the ‘normal’ practice of British government. As Ireland

‘Free Speech’ in Stanford Encyclopedia o f Philosophy
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1 (\1inherited its civil service and state military traditions from the UK, and has modelled 

many policy initiatives on similar developments in the UK, it is unsurprising that 

successive Irish governments did not embark on the radical departure from British 

political culture that is implied by freedom of information.

Finally, in terms of wider influences, it is important to remember that democracy 

remained an exceptional regime type until the early twentieth century. From the 

aftermath of the First World War, a series of ‘waves of democratization’ have been 

described, where increasing numbers of countries introduced democratic forms of 

government.'^* As part of these waves, essential features of democratic governance 

were established through political, academic and public discourse. These essential 

features included widely held views on what constitutes ‘free and fair’ elections, such as 

elected representation through secret ballots by universal adult suffrage. Perhaps due to 

the influence o f the USA, a strong emphasis has been placed on free speech as part of 

liberal democracy, whereas public access to official information has rarely been argued 

for as one of the basic elements o f democratic rule, regardless of how strongly implicit 

it may be in the operation of elections and political free speech. Nevertheless, the above 

list attests to the steady growth of freedom of information legislation in democratic 

countries around the globe.

The Academic Treatment o f  Freedom o f Information

The next step is to examine the academic literature on freedom of information, which 

has grown up alongside the expansion of formal access rights discussed above. Within 

the freedom of information literature there is a similar divide between intrinsic 

democratic normative and consequentialist positions to the divide in the literature on 

transparency.

In addition to studies under the relevant broader themes of democracy and free speech 

examined above, explicit studies o f freedom of information are generally found in three 

related disciples: law, political science and public administration. In addition, a human 

rights-based perspective merits separate attention as a sub-section of legal studies.

See for example, Coakley (1999) 
Huntington (1991)
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In each of these literatures it is again particularly important to recall the division 

between freedom of information as a normative concept and freedom of information 

legislation. A study of ‘freedom of information’ is mostly identified by the use of that 

specific term, however in many cases the work is only concerned with legislation or its 

implementation. However, sometimes there is a normative character to the discussion of 

the rationale or purpose of freedom of information legislation. This can refer to 

openness or transparency as the normative basis or else it can involve the perspective 

that access legislation derives its nonnative justifiability from other democratic norms 

such as free speech or press freedoms, rather than being the direct expression of a 

democratic norm in its own right.

An important contribution to the study of freedom of information is the work of 

Birkinshaw, who provides a detailed examination of the legal issues surrounding 

freedom of information l e g i s l a t i o n . H i s  overview of the political arguments for its 

introduction as well as historical examples of the political struggle to access information 

is an important bridge between political and legal studies. However, Birkinshaw does 

not pay particular attention to the claim that access to information is a democratic norm 

or that it may be allied to normative concepts like freedom of speech and press 

freedoms. For example, freedom of expression is referred to in the context of its being a 

recognised common law right, which may extend to citizen-state relations in addition to 

relations between i nd i v i dua l s . Th i s  approach to the study of freedom of information 

is ultimately limited to the implementation of freedom of information within current 

legal and conceptual frameworks as opposed to the normative argument of what 

frameworks (including basic assumptions about the sufficient set of institutions to 

ensure public access to information) ought to be in place as part of democratic rule.

Legal studies also cover the interpretation and case law based on the details of the 

legislation. McDonagh has written extensively about this aspect of the Irish 

legislation."’ Some of the legal aspects of the Irish legislation are touched on in 

Chapter 7, although a comprehensive legal analysis is beyond the scope of this thesis.

Birkinshaw (2001, third edition) 
""Birkinshaw (2001) p. 456

See for example, McDonagh (1998)
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A number of international non-governmental organisations advocate for transparency 

and freedom of information, for example Article XEX,''^ and Transparency 

International.”  ̂ These organisations take a more normative approach, tending to view 

the need for transparency in terms of human rights. For example Article XDC’s mission 

statement: “We believe that all people have the right to freedom of expression and 

access to information, and that the full enjoyment of this right is the most potent force to 

achieve individual freedoms, strengthen democracy, and pre-empt repression, conflict, 

war and genocide.” "'* The discussion by NGOs of a public right to know is often 

presented is broad terms, such as “The right to access public information is the right of 

every person to know: to have access to the information he or she needs to make free 

choices and to live an autonomous life.” ''^

In relation to human rights, Beetham makes the point that civil and political rights 

should be seen as intrinsic to democracy, rather than as separate norms to be attained 

outside of the attainment of democratic government.”  ̂ This perhaps suggests that the 

contemporary debate around the status of freedom of information as a human right can 

be seen as a deliberation of freedom of information as a fundamental democratic norm.

Several international NGOs carry out surveys into the number of states that have 

enacted freedom of information legislation, alongside constitutional protections for free 

speech and press freedoms.”  ̂However, there is a potential weakness with this level of 

analysis. Freedom of information legislation appears to have been added to the checklist 

of criteria for a ‘democratic’ state, alongside long-standing rights. But it is not evident 

that the expanded list of rights, even if they were all present and robustly upheld, is 

sufficient to provide citizens with sufficient access to information for democratic 

participation. The focus on the presence of freedom of information laws is probably due 

to the fact that this can be more easily quantified across the globe and allows easier 

comparison between different states. These studies note the variety of reasons for the

http://www.articlel9.org 
http://www.transparency.org 

’ http://www.article 19.org/work/index.html
http://www.articlel9.org/pdfs/publications/ati-empowerment-right.pdf p.5 

Beetham (1999) p. 92
See for example, http://www.freedominfo.org
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introduction of such legislation as well as a wide disparity between states in relation to 

its implementation. However, it seems likely that more groundwork is needed to 

develop agreement on a full set of institutional safeguards grounded in freedom of 

information as a democratic norm (in addition to access laws) to ensure that citizens 

have sufficient access to information.

Another relevant comparative study is made by Weir, who compares the UK with “five 

liberal-democratic countries with similar (high) standards of living and relatively 

sophisticated, stable political systems” -  namely Australia, Denmark, France, Germany 

and the USA.^'^ Within this comparison, Weir examines freedom of information laws as 

well as access to policy documents.

In the context of openness and transparency, Weir notes that “One comparatively recent 

feature of democratization has been the development of ‘right to know’ regimes among

democratic nations.” ''^  That is, “a system, with rights of access to official information
1 "yoand enforcement procedures through the courts.” Weir is sceptical of these systems, 

arguing that “It is easy to exaggerate the power of such FOI laws. Advice and 

documents in the entrails of the executive generally remain secret; officials obstruct and 

evade the access provisions and delays in providing documents are widespread.” '^'

Weir provides a comparison of how freedom of information laws are adjudicated on by 

the courts in each country. Perhaps the most interesting finding in this case is that there 

seems to be only a weak correlation between the strength of legislation and the ease 

with which information can be accessed. Other variables also seem to be important,

such as the willingness of officials to engage in open policy-making in Denmark or the
122strength of civil society in the USA.

Weir also compares access to policy documents across the six countries, asking two 

specific questions: “Is the public able to gain access to the ‘expert’, technical advice or 

factual data on which advice to the executive for decision-making is based?” and “Is the

Weir (1994) p. 114 
Weir (1994) p. 143 

'“ Weir (1994) p. 143 
Weir (1994) p. 143 
Weir (1994) pp. 146-147
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public able to gain access to strategic policy advice, cabinet minutes and other 

documents in the executive decision-making process?”’^̂  These are two very important 

questions and it is significant that Weir does not connect them with freedom of 

information. Rather they are categorised as part of ‘openness’ and ‘transparency’. This 

thesis argues that there is a need to connect this type of questions with freedom of 

information, as part of a systematic analysis of what policy-relevant documents, 

records, etc. are made available.

In the public administration literature, a lot of descriptive work has been done to 

compare the detail of different freedom of information regimes, including detail of the 

legislative provisions as well as detail about the institutions set up to implement the 

legislation. For example, Hazell compares the freedom of information legislation that 

was introduced in Canada, Australia and New Zealand in the early 1 9 9 0 s . W r i t i n g  in 

the Irish journal Administration, John Doyle examined the lessons that Ireland could 

learn from other countries before introducing its own legislation. As noted above, 

various NGOs monitor and compare access regimes around the world. Overall, these 

comparative analyses tend to focus on the characteristics of information laws, the 

prevalence or absence of particular legal features and the extent to which these laws are 

implemented in different states. There appears to be a gap between this type of 

‘technical’ examination of freedom of information legislation and normative democratic 

theory, and this thesis attempts to develop and theoretically deepen some of the 

important links between freedom of information and democratic theory.

Freedom of information also interacts with the public administration discourse on 

accountability. The OECD defines accountability as “meaning that it is possible to 

identify and hold public officials to account for their actions”. T h e  thesis examines 

this question in later chapters, with particular reference to the classic Friedrich-Finer 

debate about the extent to which public officials can be trusted or must be closely 

monitored. This is turn is related to the public choice literature on agency problems 

(discussed below).

Weir (1994) pp. 148-149 

Hazell (1991)
Doyle (1996)
Caddy (2003) p. 10

44



In the Irish context, MacCarthaigh has examined the concept of accountability across a 

range of public bodies and political institutions.'^^ However, this work does not deal 

with democratic theory or the normative dimension to freedom of information presented 

in this thesis.

While there are various country-specific studies of freedom of information laws, the 

connection between democratic norms and access laws appears to be underdeveloped. 

For example, whereas a number of standard textbooks on Swedish politics all refer to 

the Swedish freedom of information legislation and its importance for freedom of the 

press, they do not make any strong link between the long history of Sweden’s access 

laws and its experience of democracy, beyond the traditional acknowledgement that a 

free press is a democratic norm and one of the necessary conditions for democratic 

rule.'^*

The situation is similar for textbooks on the political system in the USA. Obviously free 

speech and a free press are central concepts, not least given their status in the First 

Amendment to the US Constitution. However, discussion about access to information is 

heavily weighted towards these norms rather than ‘transparency’ or any normative 

interpretation of freedom of information.’^̂

Political science overlaps with public administration in its concern to define and study 

accountability. Political science emphasises the accountability relationships between 

public servants and political leaders, as well as between representatives and the public.

Democracy, Accountability, and Representation is an edited volume that makes an 

important contribution to the political science literature on the intersection between the 

three key concepts named in the t i t l e . T h e  work brings together political scientists 

from a range of perspectives. Although one work cannot cover the full diversity of 

perspectives active in the discipline, it does highlight the extent to which the public 

choice/rational actor literature is prominent in the mainstream of political science, 

especially in the United States of America. It is interesting to note that the work largely

MacCarthaigh (2005)
See for example, Petersson (1994) and Andren (1961)
See for example, McKay (2005) and Vile (1999)
Przeworksi et al (1999, editors)
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assumes access to information is in place when issues of accountability are discussed, 

preferring to look at the mechanisms by which political actors can be ‘brought to 

account’ for their actions and seeking to solve the ‘agency problems’ that this involves. 

Another important theme is the emphasis on institutions for the delivery of 

accountability, which informs this thesis’s concern to show how a set of institutions can 

be examined systemically in order to assess to extent to which they provide the 

necessary level of public access to information. Further discussion of this work and how 

it relates to this thesis is given in later chapters.

The accountability discourse is also taken up in The Right to Know. Florini claims that

the ‘agency problems’ identified by the public choice literature can be partially
1 0 1

overcome by transparency. This thesis provides a more systematic exploration of this 

claim in Chapter 4.

A different discourse in political science relates to studies of traditional institutions and 

how the changing global and national contexts have sometimes rendered them weaker 

or obsolete. For example, both Norton and the Hansard Society argue that parliament in 

the UK requires significant new roles and powers in order to maintain its theoretical
132position at the pinnacle of the British political system. Similar calls for reform have

i  - i n

been made m relation to the hish parliament. The drawback with studies of particular 

institutions (from the point of view of freedom of information as a democratic norm) is 

that they assume the existence of traditional institutions, without reference to an 

external normative basis for exploring possible alternative institutional configurations. 

In contrast, it is interesting to note that in several of the ‘stronger’ democratic models 

examined by Held, openness to alternative institutions is a central feature.

More holistic approaches to the study of information flows to understand the dynamics
1 n c

of political systems can be seen as rooted in the seminal works of David Easton, and 

Karl Deutsch. In Irish political studies, the importance of information flows has been

Florini (2007) p. 6
Norton (2000), Hansard Society (2001) 
See for example, Labour Party (2003) 
Held (2006), especially model VIII 
Easton (1965)
Deutsch (1966)
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1 'K ' l  1 ”̂ 8emphasised by Basil Chubb, and more recently by Lee Komito. This thesis builds 

on the approaches of Easton and Deutsch and contributes to the examination of 

information flows in the Irish political system through developing a systemic analysis of 

access to information.

The ‘politics’ of freedom of information and transparency are traditionally studied with 

an emphasis on press freedoms. Corruption and political scandals are perennial topics 

for the study of politics and major political events, such as the Watergate scandal, have 

reinforced a stereotypical view of journalism as the ‘fourth estate’ seeking to expose 

wrongdoing. However, as noted earlier, the politics of scandal and press revelation can 

occlude the question of whether a state has sufficient institutional mechanisms in place 

to prevent officials or politicians from hiding information about their actions. In the 

Irish case, this literature includes studies into corruption such as Collins and O’Shea, 

and Kerrigan and Brennan.

Another area of inquiry within political science is the circumstances surrounding the 

advocacy for and introduction of freedom of information legislation, as well as its 

subsequent implementation. This type of systematic political study has not occurred in 

the Irish case, although various authors wrote about the need for the legislation in 

advance of its introduction.''*' This thesis contributes to the study of the politics 

surrounding the Freedom of Information Act 1997, its implementation and its 

subsequent amendment in 2003.

The Theorisation o f Freedom of Information

To draw together some themes from all of the foregoing, this thesis argues that freedom 

of information must be seen as a central democratic norm. Neither democratic theory 

nor the literature on freedom of information legislation give the normative concept of 

freedom of information the logically fundamental place it should have, underpinning 

democracy. The fact that citizens need information is of course recognised as a basic

Chubb (1992)
See for example, Komito (1985), Komito (1997)
Collins and O ’Shea (2000)
Kerrigan and Brennan (1999)
See for example Smyth and Hazelkom (1993), Smyth and Brady (1994), Ryan (1995) and Keogh 

(1995)
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democratic norm, but many democratic theorists reflexively turn to the constitutional 

and legislative guarantees for free speech and free press, as well as the existing 

institutions that uphold these freedoms, as the means of satisfying this need. While the 

flaws and limitations o f the realisation of free speech and press freedom are sometimes 

examined in a given political system, often this examination is not systematically joined 

up with the examination of access to information mechanisms as a whole, including 

freedom of information legislation but also other institutions designed to make official 

records available to citizens or their representatives. Thus, the limited realisation of the 

democratic norm of access to relevant information is often blamed on imperfections in 

the attainment of free speech and/or a free press, rather than on a systematic lack of 

institutional mechanisms and guarantees of access to information.

One of the novel contributions of this thesis to the democratic theory literature is 

through extensively developing a Weberian ideal type of completely free information, 

against a background of systems approach to political theory and technical information 

theory. There is a need for this framework, showing what completely free flows of 

information would be like, before explaining its effect on a political system. The 

Weberian ideal type or absolute ideal of free information is important because it permits 

this thesis to establish and demonstrate the conceptual relationship between maximal 

democracy and maximal information (although it is not part of the thesis to put forward 

the normative arguments for maximal democracy at all costs).

Although some democratic theorists discuss freedom of information, the terms of this 

discussion vary between narrowly interpreting this as meaning access legislation and 

more broadly accepting some normative content to freedom of information, such as the 

need for transparency or access to information, again often seen as essential for free 

speech. Furthermore, even the theorists of democracy who define freedom of 

information in roughly similar broad normative terms as this thesis, none of them has 

traced out the complex links between democracy, freedom of information and a system 

of institutions to ensure public access to information.

The specific intent of this thesis is to provide an elaboration of the normative theory of 

freedom of information using a systemic analysis of information flows and institutions 

in the hish case as an example. The central goal of the thesis is to show the logical 

connection between the democratic norm that citizens require access to policy-relevant
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information and a system of information flows within the political system. The system 

of information flows refers to both flows within the network of institutions that have 

access to policy-relevant information as well as between those institutions, citizens and 

representatives. This network of institutions and the flow of information between them 

allow the exploration of the fuller set of necessary conditions that are required to satisfy 

citizens’ need for information in order to participate in a democratic political system. 

This analysis attempts to demonstrate that elusive concepts such as transparency can be 

better measured in a democratic system, above and beyond how press freedoms and 

freedom of speech are generally monitored and measured.

The examination of a system of information flows and blockages within a political 

system is important because it provides a way of more concretely defining and 

measuring the concept of transparency. A systematic approach to access to information 

brings together the writings of political scientists such as Deutsch and Easton with 

systems theory and information theory and with the normative political theory of 

democracy. This is particularly relevant to Dahl’s suggestion that advances in 

telecommunications can facilitate the development of advanced democracy.'"*^

Maximal Democracy and Freedom of Information

The democratic ideal, as expressed by Hyland, is that under democratic rule “all those 

significantly affected by the decisions have equal and effective rights of participation at 

all levels of decision-making, with the understanding that this effectiveness is crucially 

dependent on adequate access to resources necessary to enable full and meaningful 

participation”.'"'  ̂ This can be described as the goal of maximal democracy. That is, if a 

society wishes to maximise its attainment of democratic government (all other factors 

aside), then normative political theory argues that this is what is required for a 

democratic system to be as democratic as it can be. Institutions and mechanisms for 

participation can thus be judged on the extent to which they attain this ideal. This is not 

to say that maximal democracy is, in fact, the most desirable basis upon which to 

develop a political system, but it simply outlines what is logically implied by the desire 

to maximise democratic rule.

Dahl (1989) p. 338 
Hyland (1995) p. 2
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As was mentioned above, this thesis claims that although freedom of information is a 

necessary condition for democracy, it can be theorised and conceptualised separately 

from any particular definition of democracy and its concomitant assumptions and 

commitments (similarly to how free speech or transparency are theorised).

The specific approach taken by this thesis is to examine freedom of information as a 

normative theory and to relate it initially with ideal or maximal democracy, for example 

as discussed by theorists such as Dahl and Hyland. Relating the normative theory of 

freedom of information to maximal democracy is important, because if (as is claimed) 

access to information is a necessary condition for full and meaningful participation in a 

democracy, then the barriers to achieving maximal freedom of information thus 

logically represent the limits on the possibility of attaining maximal democracy.

Conversely, maximal democracy presents the strictest set of criteria for the attainment 

of full participation by citizens in government. Relating freedom of information to these 

criteria, in the first instance, challenges any existing or hypothetical set of access 

institutions to provide sufficient information to citizens to permit full participation. 

From this starting point, it is possible to relate freedom of information to other 

definitions of democracy, which may be less idealistic and thus less demanding in terms 

of the information flow between citizens and decision-makers. The extent to which 

freedom of information is to be attained can thus be determined by the type and extent 

of democracy being sought. Less idealistic definitions of democracy will demand less 

complete realisation of the norm of freedom of information, but this does not undermine 

the theoretical centrality of full freedom of information, conceptualised from the 

perspective of systems theory and maximal democracy. And this is precisely the 

purpose of this thesis.

For example, the examination o f freedom o f information as a normative concept, tied to the action o f a 
network of institutions providing access to information, requires the exploration o f criticisms from recent 
philosophical movements concerning ontology and epistemology, which may limit the attainment o f ideal 
freedom o f information and thus also constrain maximal democracy. The theoretical underpinnings of 
freedom o f information as a normative theory are explored in Chapter 3.
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Thesis Structure

The central research objectives of this thesis are to provide both a theoretical framework 

to understand freedom of information and a structure to measure its impact in a political 

system. This equates to an analytic-descriptive thesis m o d e l . T h e  case of Ireland will 

be used to illustrate the applicability of the theory.

The primary organizing principle of the thesis is analysis. The text will be organised 

into categories in order to provide a coherent and comprehensive analysis of freedom of 

information. There are three major analytical devices used: political theory, a systemic 

approach and a typology of information institutions.

In Chapter 2, Hyland’s approach to political theory provides a means of understanding 

freedom of information as an ideology or political project. Chapter 2 also introduces the 

concept of institutions as the bridge between ideal political end-goals and their practical 

implementation. The fundamental underpinnings of freedom of information as a 

political theory are explored in Chapter 3. The exploration of underpinnings is 

important to show the viability of the political theory.

The systemic approach is provides a means to understand the specific structures and 

institutions that effect freedom of information’s goals. This is developed in Chapter 4. 

The systemic analysis relates freedom of information to public administration, 

democratic practice and to the various bodies that make up a state. This approach also 

highlights the key flows of information between different institutions that are central to 

freedom of information. Freedom of information is related to the concept of 

accountability and, using this link, a typology can be made to measure the potency of 

‘information institutions’.

Chapter 5 gives the historical background to freedom of information in Ireland. The 

typology of information institutions that allow the systemic analysis are fully developed 

and implemented in Chapters 6 and 7. These chapters also provide a descriptive element 

to ground the analytical framework in the reality of the Irish case. The set of Irish 

information institutions are presented as part of Ireland’s political system and their 

potency is measured by reference to the ideal type. The systemic approach highlights

Dunleavy (2003)
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both the flows of information and control of information in the Irish political system. 

All three analytical levels introduced are used to provide an externally-fixed structure in 

which the material relating to Ireland can be presented. The examination of freedom of 

information across widely different policy areas provides sufficient comparison to 

demonstrate the broad applicability of the theoretical framework.

The combination of these three analytic levels provides the necessary holistic analysis 

to examine freedom of information both as an ideal and as access to information 

legislation.

Finally, the conclusions of the thesis are drawn together in Chapter 8 to show the 

strength of freedom of information as an important indicator of the extent of political 

accountability and the strength of democracy in Ireland.
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Freedom of Information as a Political Theory

Three Interpretations o f Freedom o f Information

This chapter uses the concept of political theory to provide a structure in which the 

arguments about freedom of information can be examined.

There are three common discourses (or theoretical interpretations) of freedom of 

information. The first discourse sees public access to official information mostly in 

terms of improving public administration and as a mechanism that benefits people as 

‘consumers’ of public services. The second discourse explicitly links freedom of 

information with the concepts of democracy and political accountability. This 

interpretation sees freedom of information as a way of improving procedural 

democracy; for example, by ensuring citizens are more informed when voting in 

elections and referendums. The third discourse is more strongly ideological and argues 

that freedom of information represents a way of genuinely increasing public control 

over policy-making, in line with ideals of participatory democracy.

These discourses are not mutually exclusive and many commentators on freedom of 

information make arguments that overlap between more than one of them; for example, 

most arguments about freedom of information point to concrete examples of improved 

governance to bolster their case. Those arguments that link freedom of information with 

democracy tend to engage in wide-ranging rhetorical support for democratic principles, 

which range between the reality of procedural democracy and the ideals of more civic 

participation. For clarity it is important to identify from the outset the duality of 

freedom of information in relation to public service and democratic goals, as well as to 

recall from Chapter 1 the diverse range of meanings that are given to ‘democratic’ in 

this context.

Government and Information

In order to develop the theory of freedom of information, it is helpful to consider the 

many different flows of information in a political system and some of the historical and 

contemporary implications of these flows.
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Governments need information in order to function. States need accurate information 

about national resources, they need to know what tasks have been allocated and what 

progress has been made in achieving them, and they need information about all of the 

myriad tasks that bureaucracy performs. Censuses, surveys, stock-taking, accountancy 

and other record-keeping are all absolutely necessary, basic components of public 

administration and policy-making. Good information management also requires giving 

full and accurate information to those who need it to perform their tasks competently. 

Granting functionaries access to information is essential to the efficient operation of any 

complex organisation. In the modem bureaucratic state, the civil service forms a 

hierarchical cordon around the rulers, with each layer (closer to the rulers) having 

access to more information. There is little dispute that states need record-keeping, 

although there are disagreements about priorities or the necessity of gathering certain 

data. Moreover, it is not generally considered obvious that all this data should be made 

available to the public.

There are strong arguments for keeping some official data secret. The major motivation 

for state secrecy is security. This has different aspects, from protecting inhabitants from 

external and internal threats, to protecting the authorities themselves from forces that 

would remove them from power. Security clearly can have benevolent and malevolent 

aspects as far as citizens are concerned, with questions such as what constitutes an 

‘internal threat’ to the state open to a lot of interpretation. The nature of secret 

information can vary widely, from troop numbers and position, data on resource 

capacities, knowledge of military techniques or technology, to the personal security 

arrangements of leaders. Information does not have to be military in nature to be useful 

for military purposes. Much economic data is also of benefit to those who threaten the 

security of a state, as well as to those who are engaged in criminal activity.

In relation to state functionaries, states are often concerned with preventing the release 

of information beyond those to whom it is entrusted for the performance of their jobs. It 

is no coincidence that the words ‘secret’ and ‘secretary’ have the same root; secretaries 

are those who are privy to secrets. The motivation for this secrecy may be to prevent 

individuals getting unfair advantage in the economy (e.g. through inside information 

about future changes in government policy) or it may be to prevent political opponents 

from criticising government policies, especially before they are fully developed or put
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in place. Mechanisms for controlling the spread of sensitive information vary from the 

inculcation of loyalty and discretion, to harsh punishments for ‘traitors’ and spies.

All governments need to have information upon which to base their decisions. While 

decision-makers may have diverse ideas about what constitutes necessary and sufficient 

information upon which to base a decision (as they may rely on spiritual guidance or 

personal convictions rather than evidence) they nevertheless need some information 

about what is happening in the state and internationally, as well as to confirm that 

previous decisions have been carried out. Thus, we may claim that one of the major 

flows of information in political systems is intelligence-gathering by governments. This 

could be as simple as scouting out enemy troop numbers to a complex research project 

like a census. It could be one-off fact-finding or else ongoing monitoring. And once this 

information exists, there is always the question of who should have access to it.

Another of the properties of information (here from economics) is relevant to this 

question. Information is a ‘public good’.'"*̂  That means someone can consume 

information without reducing the consumption opportunities available to others, and 

theoretically infinite numbers of people can benefit from the same information. This 

fact has historically left rulers with a dilemma when it comes to intelligence-gathering. 

Often they need to use intermediaries to gather information, but it is nearly impossible 

to take this information away from the intermediaries who gathered it. Thus, every act 

of research initiated by a ruler opens up the possibility that intermediaries employed in 

fact-finding could act on the information or release it to others.

It is very difficult for intermediaries employed in the gathering of information to be 

unaffected by it. This is especially the case when they see their rulers acting in ways 

that suggest disregard or distain for that information. The clearest examples of this are 

in military matters, where scouts may know that their generals are sending in troops to 

doomed encounters with superior enemy forces. It can be understandably difficult for 

intermediaries to remain silent in such cases.

A further development of this theme can be found in those bodies that exist to provide 

advice to the ruler. Advisory councils are an ancient part of government and are the

Cahir (2002) section 5.2
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ancestors of parliamentary assemblies. Their importance stems from their ability to 

digest and disseminate larger quantities of information than any sole executive can, and 

to provide advice on the basis of this greater knowledge. Additionally, more enlightened 

rulers have historically seen the benefit in receiving private criticism and alternative 

views in order to improve their own ability to make decisions. The more independent an 

advisory council is, the better able it is to provide information without bias due to 

sycophancy or fear. As noted above, the Chinese Imperial Censorate was explicitly 

founded “to scrutinise the government and its officials and to expose misgovemance, 

bureaucratic inefficiencies and official corruption” and was explicitly influential on 

Anders Chydenius, the Finnish scholar who drafted the first freedom of information 

legislation in 1766.’'*’ A key aspect of the Censorate was that it had independent access 

to information.

However, because advisory councils may gather or have access to a wide range of 

information, they could pose a serious risk to public confidence and respect in a leader, 

if they were to release information that contradicted or discredited the leader’s 

judgement. The more independent an advisory council is, the more of a threat it poses to 

authority.

The examples of intelligence-gatherers and advisory councils point to a feature that is at 

the heart of information institutions. Individuals are often influenced by information 

they encounter and their loyalty or respect for a ruler (or policy-maker) may be 

undermined by sufficient evidence against the ruler’s judgement. Information 

institutions thus generate tension between obedience to a ruler’s authority versus 

adherence to the ‘truth’ or ‘facts’ that information may suggest. It is therefore not 

surprising that history recounts the frequent deaths of advisors (and entire advisory
148councils) by authoritarian rulers who did not appreciate their independence.

Rulers, especially authoritarian rulers, are thus motivated to retain control over 

information. Intelligence-gathering, research and advice can be limited due to the ruler’s 

fear of losing this control. In addition, sycophantic or fearful advisors may often tell

Lamble (2002)
See for example, Lamble (2002) in relation to rulers who were less sympathetic to the Chinese 

Censorate.
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dictators what they want to hear, rather than provide objective accounts of reality. One 

of the alleged strengths of democratic government is precisely the freedom to speak the 

truth. There are major advantages to be gained by a government that permits free flows 

of information. A free flow of information to and from government can generate 

administrative efficiency. If civil servants can exchange knowledge with one another 

(and perhaps with allied states) they can learn better administrative techniques and pass 

on their expertise. An open environment that permits criticism of government policy 

without sanctions (including the subtle sanction of damaged career prospects) permits 

governments to respond to errors or looming problems more quickly, and to use 

resources more efficiently.

Modem administrative reform relies on fluid information flov/s and openness, to 

cultivate the exchange of knowledge and expertise;’"*̂ for example: computer 

technology facilitates the sharing of information and the efficient collation of statistical 

records; monitoring bodies and regulators, with specialist knowledge, provide acute 

independent reviews of the operation of key services such as energy or 

telecommunications; and civil servants can now write in academic-style journals and 

attend conferences. Old style public service, based on secrecy and loyalty, is being 

challenged by modem management techniques, more independent regulation in the 

economy and market-oriented solutions to administrative problems.

Contemporary democratic governments are thus faced with strong incentives moving in 

contradictory directions. Traditional secrecy is important to preserve national security 

and it also limits the amount of criticism that can be levelled at mlers. Conversely, a 

more open management of information provides major benefits through increased 

innovation, co-operation and efficiency in the work of public administrators. However 

the more openness there is in public management, the more opportunities there are (in 

theory) for political opponents to attack the govemment and to challenge their policies 

and use of national resources.

The development of modem states can be seen in terms of a balance of power between 

different groups, with a particularly acute political stmggle over access to information.

See for example. Chapman (2002) in relation to the need for policy-making to become a more 
dynamic and responsive process.
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The development of political institutions can be seen to derive from this and to 

institutionalise these struggles and the balance of power implicit in them; for example, 

parliaments have institutionalised access to certain information, especially relating to 

national taxation and sp en d in g .P a rlia m en t’s evolution in Britain charts highs and 

lows of political independence, correlating strongly to the ability of the monarch to 

impose centralised rule. Parliamentary liberties have been hard-won over the centuries 

as have the rights of other institutions.'^' The free press has evolved into a social entity
1 S9over time and has struggled to maintain its privileges. The development of the 

welfare state in the late 20'*’ Twentieth Century, followed in the 1980s by the rise of new 

information technology, has led to rapid changes in the structures and institutions of 

modem states, with a new importance being given to information m a n a g e m e n t . T h e  

need for more openness to cope with the morass of information involved has not yet 

settled into a new balance of power between political opponents, nor between traditional 

institutions (such as parliament) and new institutions (such as independent regulators). 

In order to examine the now complex question of information flows between different 

parts of the state and different institutions, it is necessary to have an approach that 

structures such an examination. In addition, it is necessary to clarify what is implied by 

demands by political opponents, journalists and citizens to have access to information 

held by the state. Normative political theory provides a structure to explore these issues.

Political Theory

The purpose of political theory, as normative rather than explanatory theory, is “to 

formulate principles for the direction of action”. T h a t  is, theory is not just about 

finding clever ways of explaining or understanding reality, but it is about formulating 

ways in which normative goals can be implemented. Praxis is the action by which a

For example. Parliament historically derives from the old House o f  Lords composed o f powerful 
nobles who were expected to raise taxes and armies for the Crown. The Magna Carta in 1215 was one 
landmark in the struggle between successive monarchs and the nobility. It sets out institutional limits to 
the monarch’s power and set out the rights o f the assembly.

See for example, Birkinshaw (2001)
A contemporary example o f this occurred in 2007 the Irish Times editor was summoned before the 

Mahon tribunal in what amounts to a contest over the ‘right’ of journalists to protect the anonymity of 
their sources.

See for example Irish government reforms along this lines as part o f Public Service Modernisation 
< http://www.bettergov.ie>

Hyland (1995) p. 9
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theory becomes a social activity. Thus the ideal of freedom of information can be 

understood as a political theory while freedom of information legislation forms part of 

the praxis, or practical application, of the theory.

Hyland argues that political theory must involve a constant interchange between 

philosophy and empirical e v i d e n c e . T h e  systemic approach to information flows will 

be used to structure empirical evidence that will test the viability of the theory. The 

evidence will also gauge the extent to which each discourse is present in the arguments 

for freedom of information in Ireland. This approach will be detailed in Chapter 4, 

whereas the evidence will be examined in Chapters 6 and 7.

Normative political theory identifies end-goals, specifies intrinsic structures enabling 

the realisation of those end-goals and articulates concrete strategies of action that would 

bring to realisation those structures and, hence, the realisation of the ends.'^^ The 

specification of structures and the articulation of strategies of action require constant 

revision as empirical evidence exposes the consequences of the theoretical propositions. 

Structures and strategies may refer to moral codes, proposed laws, modes of 

organisation or rules governing collective action, and all the multiplicity of short-term 

tactics intended to achieve longer-term goals; for example, in the case of freedom of 

information, these structures and strategies can refer to the institutional changes brought 

about by the introduction of access to information legislation. Structures and strategies 

to promote freedom of information can also include the actions of its proponents. This 

process should represent a virtuous circle, where the process of constantly revising 

strategies generates more successes in achieving the end-goals of the theory. Although 

some revisions may produce set-backs, this should be corrected in the long-term unless 

the political theory is operating on a decisively flawed basis.

A decisively flawed political theory is one that has been ‘falsified’ by the empirical 

findings that it generates. In this case, some fundamental aspect of the theory must be 

revised or else one would expect it to be less and less influential until the point at which 

it is superseded by alternative theories. A theory could be decisively flawed for different 

reasons, including unrealistic assumptions, a growing number of empirical anomalies or

Hyland (1995) p. 13 

Hyland (1995) p. 11
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social changes that have rendered the theory invalid. The empirical findings (feedback) 

from the structures and strategies proposed by a political theory thus also have 

implications for its normative framework and theoretical underpinnings (see below). 

Contradictions or tensions between empirical findings and these foundations may result 

in the discovery that a political theory is operating on a flawed basis. While some 

theoretical underpinnings (such as conceptions of human nature) may be empirically 

untestable in any direct way, other assumptions may be vulnerable to criticism on the 

basis of the evidence. Ultimately, it is possible to envisage political theories being 

‘progressive’ or ‘regressive’ projects as they are supported or contradicted by empirical 

findings, in much the same way as scientific research programmes are in the terms used 

by Imre Lakatos.

Normative political theory, thus far, equates to end-goals and the structures and 

strategies to bring them about. A further exploration of political theory raises the 

question of why it has its particular end-goals. From this perspective, Hyland argues, a 

political theory can be seen as an ideology. The end-goals, structures and strategies of a 

political theory can be characterised as “the set of social and political institutions and 

principles to which it is committed”.'^* These in turn are informed by “the evaluative or 

normative framework of the ideology”; that is, the set of “deeper principles and values 

that prescribe and justify its more specific commitments”.'^^

Probing the normative framework of a political theory to its fundamental basis, one can 

identify its ‘theoretical underpinnings’. The theoretical underpinnings of a political 

ideology both provide the basis for the evaluative framework and argue for the end- 

goals that the ideology is trying to achieve. Given that all political theories operate 

(albeit sometimes implicitly) on the basis of such normative frameworks and theoretical 

underpinnings, ‘political theory’ and ‘political ideology’ are tightly woven together. 

Specific political theories can be seen as subsets of broader political ideologies. The 

same structures and strategies (such as freedom of information legislation in this case) 

may also be interpreted differently if they are understood to operate on the basis of 

different underlying assumptions.

Lakatos (1978)
'5* Hyland (1995) p. 32 

Hyland (1995) p. 32
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The ideological nature of political theory clarifies the relationship between political 

theory and praxis. Political theory offers a way of viewing the world and gives 

explanations for current circumstances. More importantly, it also proposes alternatives. 

As such, it gives direction to action.

Freedom o f Information as a Political Theory

The first step in placing freedom of information within the analytical framework of 

normative political theory is to identify the end-goals to which it is committed. This 

thesis will proceed on the basis that freedom of information’s end-goals are those aims 

which are clearly and consistently articulated by all, or almost all, of its proponents.

Freedom of information’s proponents are varied, but can be identified from an Irish 

perspective as those international and local individuals and organisations who have 

discussed and proposed freedom of information (see Chapter 1). A non-exhaustive list 

includes: the United Nations, the Council of Europe and the European Union, various 

international non-govemment organisations (such as Article XIX and Transparency 

International), Irish politicians during the debates on various freedom of information 

bills, Irish journalists and others involved in the Let in the Light movement along with 

various other writers who have argued in favour of freedom of information (including 

public servants and academics). These in turn have drawn on the discourse from other 

states, such as the UK, USA and Australia. From these sources one can draw several 

generalisations.

As noted above, discussion of freedom of information varies in the extent of its concern 

with public administration and/or democratic practice, and in the extent of its 

commitment to the ideal of democratic participation.

The core proximate end-goal of freedom of information is ‘public access to information 

held by the state’. However, there are multiple meanings attributed to what this entails. 

The extreme version of freedom of information (in ideal terms) logically requires all 

citizens to have perfect, objective knowledge of the political reality of their state so that 

they can maximise their democratic participation within it. Clearly it is unfeasible to 

expect citizens to ever have complete knowledge of their state, and the extent to which
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‘objective reality’ can be known and communicated is also a major limitation of the 

ideal. Nevertheless, at an ideal level, ‘public access to information held by the state’ 

equates in much of the discourse to ‘knowledge of the truth is power’; that is, those 

arguing in favour of freedom of information are often explicitly or implicitly making the 

point that if citizens only had perfect knowledge about a policy issue, than policy

making would be much easier and persistent policy problems could be more easily 

resolved. By having this knowledge, citizens would be in the best position to pursue 

their genuinely preferred policy options.

In somewhat more practical terms, this position equates to the recognition that 

sometimes the inability of policy-makers to respond to an issue is due to a lack of 

information. By extension, if a higher level of democratic participation is to be attained, 

than citizens must also have better information.

More modest versions of the ‘knowledge of the truth is power’ argument have been put 

forward using concrete cases. For example, it has been argued that famine never occurs 

in countries with freedom of the p r e s s . I n  relation to representative government, 

Przeworski, Stokes and Manin argue that “we do not want governments to take actions 

that they would not have taken had we known why they were taking them”.'^' Implicit 

in this is the expectation that knowledge of government action has an effect, at least in 

those political systems where the government is not immune to public opinion due to its 

authoritarian control of society through the police or military. Accountable officials will 

usually only misuse their power in secret; thus, by limiting the use of secrecy, one can 

limit the possible abuse of power by officials. For procedural democracy, this argument 

indicates that informed voters are more likely to know who or what they really want to 

vote for.

To return to the initial question about what is meant by ‘public access to information 

held by the state’; on the opposite extreme from ‘knowledge of the truth is power’, 

access to information has been interpreted as something quite mundane. It is often

160 practical argument for free speech com es from  the N obel laureate Amatya Sen . . .  He has

pointed out that fam ine does not occur in countries with a free press. This is because fam ine is a problem  

o f  distribution not o f  absolute lack o f  food. A  free press w ill create such clam our that a governm ent has to 

act.” BMJ (British M edical Joum al)327 (6*  D ecem ber 2003).
Przeworski et al (1999)
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presented as the basic right for individual citizens to access personal information held 

about them by public authorities. It implies a fair administrative procedure, where 

citizens can correct erroneous information and can see that they are receiving those 

services or benefits to which they are entitled. Such an interpretation of access to 

information has often been part of data protection or privacy legislation, with as much 

emphasis on protecting individual’s personal privacy as ensuring access to information. 

Protection and access are both partially a response to information technology. Personal 

information is increasingly stored on large, shared databases, where it can potentially be 

held for years, due to the low storage costs of electronic storage, and where the low 

retrieval costs involved mean that the information is potentially accessible to a wide 

range of public bodies, hiformation technology creates a threat to privacy but also 

facilitates access to their personal information for ordinary citizens at a low 

administrative cost to the state.

Even such a routine administrative justification of access to information has more 

expansive interpretations and is not immune to political controversy. There is no clear 

line marking where technocratic administration ends and political choice begins. Thus, 

if one is permitted to see information held by an agency in relation to one’s claim to 

receive a public service, one typically needs to access the rules and regulations 

concerning such an entitlement. For the individual, access to these rules allows him/her 

to confirm what he/she is entitled to, and perhaps when this is likely to be granted. 

However, for a politically-minded individual, these rules are open to critique on the 

basis of their ideological character or the distribution of resources that they imply. Thus, 

access to information, even on the level of the individual accessing personal records, 

has the potential to open up new avenues for political opponents to critique an 

incumbent regime.

It is in this sense that all information held by the state can be said to be policy-relevant, 

in so far as a political interpretation can be made of the most mundane rules and 

policies. At the same time, the level of political importance of a given item of 

information depends on its specific content and context.

Thus ‘public access to information held by the state’ represents a spectrum of 

interpretations, touching on major philosophical debates (such as the nature of truth or 

the possibility of shared knowledge) on one extreme, to pragmatic institutions
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permitting individuals to view documents, records, rules and regulations, on the other 

extreme. As a political theory, freedom of information’s structures and strategies to 

achieve its end-goal are often presented as the establishment of institutions to ensure 

public access to information. Depending on the specific discourse, the implication of 

these institutions is that they will further the deeper goal of increasing public knowledge 

and disseminating information about political reality that is closer to the truth; thereby 

furthering democracy and good governance.

This thesis will focus on institutional reform as the central structure that freedom of 

information uses to advance its end-goal, using the further aspects of political theory as 

a means of exploring the deeper philosophical implications that this may or may not 

involve. In Ireland, this institutional reform took the form of the Freedom of 

Information Act 1997.

If institutions that grant access to information are the core structure of freedom of 

information as a political theory, how does this represent a principle for the direction of 

action? Essentially, this represents a tendency or bias in relation to public administration 

and government in favour of granting people access to more information. This can be 

understood as a strategy of fostering an ‘ethic’ of public access to information held by 

the state. Fostering more state openness is presented as either ‘good/correct’ or as ‘more 

efficient’, depending on the specific discourse. In the former case, the ethic is 

deontological. This can be strongly seen in journalistic discourse, where the traditional 

goal is the seeking of objective access to truth. Expressions such as ‘the public have a 

right to know’ typically do not allow for exceptions. Similarly, access to information 

has been presented as part of the set of fundamental human rights. Deontological 

arguments for freedom of information do not require justification in terms of what 

results from the institutions. However, the discourse of administrative reform is 

explicitly consequentialist, in so far as freedom of information is promoted precisely 

based on claims that administrative efficiency, innovation and public support for 

regulations will increase due to access to information, whereas corruption, 

maladministration and inefficiency will reduce. These claimed benefits are testable.

Consequentialist positions hold that moral right and wrong depend solely on the value 

of the effects of actions. The typical argument is utilitarian, which states that moral right
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1and wrong, and obligation, depend on the value of the consequences for everyone. In 

these terms, freedom of information can thus be judged on the basis of the results it 

generates. Deontological positions claim that it is possible for us to “identify a right act 

or a justified moral rule in other ways besides considering the goodness or badness of 

consequences”.'^^ Specifically, for the purpose of clarifying the ethical position of 

different discourses relevant to freedom of information, we may distinguish between 

those who present the public’s right to access information held by the state as such a 

justified moral rule.

The problem with any deontological position is that when there are multiple rights or 

ideals in question, it is necessary to balance or reconcile which of these has priority. Just 

such a dilemma presents itself in relation to any deontological argument for freedom of 

information because similarly deontological arguments can be made for obedience to 

authority, at least to the extent of accepting an authority’s need for secrecy.

The division between the two deontological positions considered here represents the 

most extreme polarisation in the arguments surrounding freedom of information. Sian 

Lewis summarises this well:

"The problem is as old as written history: repression and security, or freedom  

and risk? Modern states face exactly the same unresolved anxieties about 

information [as Ancient Athens]: how fa r  should freedom o f speech extend? 

Should extremist political groups be banned? Should government activities 

always be open to immediate scrutiny? When does national interest override 

individual rights?”^̂ ^

Of necessity, viewed as entrenched, deontological positions, the division between a 

public right to know the truth (i.e. state ‘openness’ and ‘transparency’) on the one side 

and security/authority ( ‘a legitimate need for secrecy’) on the other, represents an 

insoluble antagonism to be found within any political system. In most democratic states 

this tension is articulated as the fact that civil liberties are always contingent, as national

See for example Dwyer (2001)
Glossary o f Terms in Applied Ethics <http://web.utk.edu/~ggraber/glossary.htm>  
Lewis (2001) p. 26
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security pressures may at any time be strengthened to their detriment. Democrats are 

constantly reminded that liberties have to be carefully watched to be maintained.

In democratic regimes, there are some journalists and academics who appear to hold the 

‘public right to know’ deontological position, but proponents of authority tend to be 

more coy about talking in absolute terms. The defence of authority/secrecy tends to be 

made almost exclusively in consequentialist terms; for example by reference to crime or 

terrorist threats. In terms of freedom of information, the authority position highlights the 

‘need’ for secrecy in a wide range of areas and tends to minimise the potential benefits 

of access to information institutions by comparison.

Some arguments in favour of freedom of information (specifically those aligned to 

administrative reform rather than democracy) are also articulated in utilitarian terms. 

This includes administrative benefits from openness such as net savings in public 

resources through efficiencies generated.

The division between these positions can be seen both in terms of their different 

emphasis (security versus economy) and in terms of the different weight they give to 

potential versus actual costs and benefits to the state. Security threats tend to represent 

massive potential threats, but rare day-to-day actual occurrences; whereas the 

administrative (and thus economic) benefits of openness are felt on a day-to-day basis, 

affecting many individuals in terms of personal resource benefits. In a cost-benefit 

analysis, the arguments in favour of freedom of information from an administrative 

perspective seem to generally outweigh the arguments for secrecy (except when threats 

manifest, as examined below). The higher benefits of freedom of information, such as 

strengthened democracy, belong to a vague category of value-added benefits that are not 

given a lot of weight in cost-benefit terms due to the difficulty of conceptualising and 

measuring them. Hence the strongly normative (and often deontological) arguments 

from academic and journalist supporters of freedom of information seem to have had 

less impact than the consequentialist arguments of administrative reformers.

The appearance of actual security threats tends to cause a strong reaction in political 

systems (at least in the security discourse) with insistent arguments for the restriction of

For example US Department of State (2000)

66



access to information and a perceived need for tighter control of information by 

authorities.'^^ In this context, the cost-benefit analysis swings around in favour of state 

secrecy. As a result, the arguments in favour of freedom of information tend (in these 

circumstances) to primarily focus attention on the deontological justifications for public 

access to information held by the state, such as that freedom of information as a ‘right’.

It is important to highlight the existence of both consequentialist and deontological 

arguments for freedom of information. Firstly, this is important to understand that a 

context of higher or lower security threats may significantly impede the development of 

freedom of information. Also, it is possible to claim that most theoretical interpretations 

that align freedom of information with democracy use deontological arguments to 

explain the need for institutional reform in line with public access to information held 

by the state. Thus, it is important to understand the relationship between freedom of 

information and theories of democracy and political accountability.

Freedom of Information, Accountability and Democracy

As noted above, underlying much of the discourse in favour of public access to 

information is a commitment to democratic principles. Arguments for freedom of 

information are often couched in terms of democratic rights and public sovereignty. 

This link is of huge importance, but as discussed in Chapter 1 it raises difficult 

questions about what is meant by ‘democracy’.

Democracy and freedom of information are inextricably linked by the concept of 

accountability. Both imply the principle that ordinary citizens have the right to know 

what elected representatives, the Government and public bodies are doing on their 

behalf (and with their resources). Even access that is limited to personal transactions 

with the state has the potential to be used to critique policy-making. This forms the 

basis for accountability; that is, there is an implication that access to this information 

provides a basis for sanctioning officials, through the democratic process of choosing 

(or not choosing) representatives.

See for example, Coakley (1999) for a discussion o f how security concerns affected the Irish state. See 
the NGO International Freedom of Information eXchange website for an example o f contemporary 
concerns in this area, for example restrictions on freedom o f expression following the 11* September 
2001 terrorist attacks in New York <http://www.ifex.org>.
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Accountability and democracy are contested concepts, which are attributed a wide range 

of meanings. We have already distinguished in Chapter 1 between participatory 

democracy and the procedures for the democratic election of representatives, hi relation 

to accountability, there is much debate over the term’s precise meaning, but one general
167idea is that accountability involves the scrutiny and sanction of official behaviour.

One can find broad agreement in the literature with Mulgan’s argument that the basic 

process of accountability can be classified into three stages: “initial reporting and 

investigating (information), justification and critical debate (discussion), and the 

imposition of remedies and sanctions (rectification)." Mulgan argues that these are 

“only roughly separable, given that reporting often spills over into justification and 

dialogue and given that scrutiny may prompt immediate adjustment and 

compensation.” ’̂  ̂This three-stage process is illustrated in Figure 2.1.

Figure 2.1: The Three Stages of AccountabiHty

Stage 1: Information 

Stage 2: Discussion 

Stage 3; Rectification

Mulgan’s argument is useful because it exposes the logically prior need for information 

to underpin any definition of accountability. For example, Przeworski et al focus on the 

sanctioning aspect of an accountability r e l a t i o n s h i p , b u t  they can only do this by 

assuming that actors already have sufficient information. Mulgan’s approach makes this 

assumption explicit, hi contrast, writing in the public administration literature, Dubnick 

focuses on the ‘giving of accounts’, or information, aspect of accountability.’^’ 

However, Dubnick’s definition can be seen as only partial, because some aspect of 

sanctioning is generally expected in any definition of accountability (to distinguish it 

from simple access to information).

Mulgan (2004)
Mulgan (2004) pp. 29-30. Italics in original. 
Mulgan (2004) p. 30 
Przeworski et al (1999)
See for example, Dubnick (2003)
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The first stage shows clearly the intersection of freedom of information with 

accountability. Freedom of information is a rationale for those institutions that can 

ensure access to sufficient information in order that the process of accountability can 

proceed to the next stage. The extent of the overlap between freedom of information and 

accountability can be further explored by showing the similar structure in the stages of 

democratic decision making. Both procedural democracy and participatory democracy 

can be seen to follow a structure similar to that outlined for accountability, as illustrated 

in Figure 2.2.

Figure 2.2: The Three Stages of Democratic Decision-Making

Stage 1: Public Information 

Stage. 2; Public Discourse 

Stage 3: Public Decision-Making

The first stage is when information is required; initially to identify the need for 

collective action or decision-making and then to identify what options are available. The 

second stage is when alternative policies are weighed up in terms of their pros and cons. 

Discourse may also include some discussion of how (or whether) it is possible to agree 

a means of evaluating policy options. The third stage, decision-making, is when a 

process or mechanism is activated that permits participants to arrive at a collective 

decision, even if it is not the preference of every individual who is participating in the 

process. Voting systems are the classic mechanism employed in democratic system, 

although they are neither exclusively democratic nor are they necessarily the most 

democratic process to arrive at collective decisions.

Hyland adds implementation, as a fourth stage in the process. This is “obviously a 

particularly crucial moment; decisions are directed to action, and freedom and self- 

determination, whether individual or democratically collective, will involve necessarily 

not only the effective right to ‘make decisions’, in the limited sense of the third moment
172[stage] of decision-making, but also the power to implement decisions m practice.” 

For proponents of ideal conceptions of democracy, all four stages pose significant

Hyland (1995) p. 57-58

69



questions in terms of the ability of the political system to ensure effective equality 

among participants.

Access to information is logically prior to democratic decision-making in a similar way 

to accountability. The first and second stages mirror the same stages in accountability. 

The extent to which any of the stages is ‘public’ depends on what interpretation of 

democracy is being used. In fact, the words ‘representative’ or ‘elite’ could be used to 

replace public in order to better describe the reality in most contemporary democratic 

states. However, in so far as decision-making is democratic in any meaningful sense, 

the first stage must involve some public access to information in order for citizens to 

participate -  whether that participation is limited to voting, or whether it involves more 

profound involvement in decision-making. Obviously, the content and extent of the 

information needed for progressing to the next stage depends on the conception of 

democracy being considered.

Hyland’s definition of strongly egalitarian, participatory democracy stresses the need 

for “adequate access to resources necessary to enable full and meaningful participation” 

at every stage (or ‘moment’) of decision-making.’^̂  The focus of this thesis is only on 

the first of these stages of democratic decision-making, hence with particular emphasis 

on the ideal of achieving maximum effective public information. Viewing information 

as a ‘resource’ that is needed to participate, it is fairly obvious that a very high level of 

information would be required for participation to be considered ‘full and meaningful’. 

It is not enough to claim that information relating to decision-making is available 

somewhere, for those citizens with the time, ability and motivation to locate and engage 

with it. Maximum effective public information requires that a wide range of information 

is in the public sphere and that citizens have a real capacity to access it.

It is important to acknowledge that conceptualising freedom of information in terms of 

the ideal of maximal effective public information raises deeper philosophical problems. 

Such problems include the capacity of individual citizens to understand the full range of 

information about policy-making, especially in technical areas, alongside the limits of 

any individual in coping with the volume of information involved. There are 

philosophical issues involved in the conception of ‘adequate’ information and dilemmas

Hyland (1995) p. 2
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of whether or not the ‘truth’ in relation to a given policy or decision can ever be fully 

known. These issues are further explored in Chapter 3, which examines the theoretical 

underpinnings that are required for any viable theory of freedom of information.

The pragmatic issues involved in achieving maximum effective public information 

return the focus to those information institutions which grant public access to 

information (as well as those that block it). It seems obvious that their combined effect 

on the political system as a whole must generate a measurable degree of freedom of 

information. It also seems obvious that a systemic analysis is necessary to capture this 

effect, as public information only makes sense on a holistic, state-wide level. In other 

words, there is no point in studying one institution that grants public access to 

information held by the state, without identifying whether other institutions in the 

political system have the capacity to veto the release of specific categories of 

information or to otherwise hinder the operation of the institution designed to make 

information available. The method for measuring public information in a political 

system is further developed in Chapter 4.
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Theoretical Underpinnings

Assumptions in Political Theory

Probing the normative framework of a political theory to its fundamental basis, one can 

identify its deeper assumptions or ‘theoretical underpinnings’. These latter “consist of a 

set of theories, images, hypotheses or assumptions concerning society in its various 

dimensions, human beings and their nature, the nature of the world in which they live, 

ranging perhaps as far as overall conceptions of the nature of reality as a whole and the 

divine.”’’"* The theoretical underpinnings of a political ideology argue for the end-goals 

that the ideology is trying to achieve.

Every political theory makes assumptions. These can be divided into two broad types: 

those assumptions that can be tested and those that cannot. The first group can expose 

vulnerability in a given political theory if there is evidence that contradicts a theory’s 

assumptions, as this undermines the credibility of the theory. On the other hand, the 

same vulnerabilities can bolster a theory in so far as evidence that strengthens the 

assumptions also strengthens the ability of the theory to be convincing. The second 

group of assumptions is more problematic. They constitute the articles of faith of a 

given theory. One either agrees with them or not, but in the absence of evidence one 

way or the other, these represent an inevitably subjective aspect to political theory. Not 

all political theories present such assumptions, but generally those that attempt to 

present a deeper or more nuanced understanding of the human condition tend to make 

them. For example, theories that use (or imply) overly simple models of human 

nature/psychology are incapable of giving satisfactory explanations of central concepts 

from political philosophy, such as liberty or justice. On the contrary, theories that rely 

on overly elaborate models of human nature (e.g. psychoanalytic theories) run the risk 

of abstracting themselves from ordinary experience and can also be weak when 

presented with contradictory evidence from psychological research. Political theory 

cannot ignore the fact that every model of political behaviour, whether based on 

statistics or linguistics, implies an understanding of human nature. In order for a theory 

to be coherent and robust it must acknowledge the set of assumptions that it uses, even 

if these are difficult to substantiate.

Hyland (1995) p. 33
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The existence of some subjective assumptions in a given political theory does not 

necessarily invite relativism. While a theory may require the presence of some unproven 

assumptions to have overall coherence, these are sometimes still open to debate on the 

basis of philosophical argument, logic or internal consistency. Typically, schools of 

support have built up behind the major philosophical assumptions that underpin 

different ways of viewing the world. Overall, a theory is more likely to be convincing if 

it makes some assumptions which are strengthened by evidence and if it neither makes 

assumptions which are weakened by evidence nor relies entirely (or too heavily) on 

assumptions that cannot be tested.

Freedom of information is a political theory that relies on a number of fundamental 

assumptions. These touch on some of the most basic problems in philosophy and are 

sometimes unsupported by evidence. However, they are supported by various 

philosophical traditions, and central flaws that have been noted in certain cases can be 

circumvented in order to present a more robust theory. Some of these assumptions can 

also be framed in a way that permits them to be tested and reinforced by a body of 

evidence. These assumptions include the possibility of knowing truth, the rationality of 

free speech, the competence of individuals to deal with information and the existence of 

a genuine ‘public interest’ in a given state.

It is necessary to spell out the end-goal and structures and strategies of freedom of 

information in order to clarify its assumptions. Freedom of information’s end-goal is to 

maximise public access to policy-relevant information. Its proposed structures to 

advance this goal in the form of institutions that carry information from decision

making structures to those affected by those decisions. These institutions include 

various rules/ethics to maximise the operation of these institutions; for example, the 

need for policy-makers to keep complete records. The information about decisions that 

is to be transmitted must include both the nature of the data gathered to make the 

decision and the interpretation put on that data (i.e. how the data ‘informed’ the 

reasoning of the decision-making structures). Freedom of information also requires 

those affected by decisions to have sufficient participation in public discourse that they 

can contribute to the set of data upon which decisions are based, insofar as this increases 

the quality of information and thus assists in the maximisation of public information.
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Clearly, the degree of idealism attached to the goal of ‘maximising’ public access to 

information varies according to the other goals that an advocate holds. Freedom of 

information can provide a means of ensuring good governance, but it can also support 

the strengthening of democracy, from complementing the electoral process and 

‘greasing’ the machine of representative government, to signifying a much deeper 

commitment to democratic ideals. In any case, the theory of freedom of information has 

the same set of underpinnings regardless of the other normative goals that its advocates 

may be committed to. What varies is the load that these underpinnings are expected to 

carry, in terms of the viability of the theory to assist in the attainment of more idealistic 

goals. These underpinnings will be introduced in sequence, emphasising in particular 

the extent to which each can be tested.

Perhaps the fundamental theoretical underpinning of freedom of information as a 

political project is the idea of truth. The idea of truth permits one to imagine the 

existence of an objective public interest. Truth also has a transformative role, with the 

idea that individuals who are presented with information, whose semantic meaning is 

closer to truth, cannot help but have their perspectives and preferences changed by this.

Epistemic versus Deliberative Democracy

One vision of democracy is that it is ‘epistemic’. That is, the purpose of a democratic 

political system is to search for the truth and to make decisions on the basis of truth. 

This is democratic because it explicitly includes and values every individual perspective 

as contributing towards a fuller understanding of truth.

This perspective is explicitly opposed to a relativistic view of the world, where a 

sceptical attitude towards truth prevails. Scepticism argues that while objective truth 

may exist, human beings are neither capable of apprehending it nor are they capable of 

knowing how accurate their knowledge is relative to it. Epistemic democracy assumes 

that human beings can in fact move towards a fuller knowledge of truth. This 

assumption makes it important that decisions are made on the basis of the greatest 

possible amount of evidence, which must be accurately gathered.

Epistemic democracy is also opposed to elitism. One justification for elite rule is that 

only a minority have access to certain truths. Their authority is thus derived from this
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exclusive access to truth. Epistemic democracy contradicts the suggestion that any elite 

can have a monopoly on truth based on the fact that every individual affected by a 

decision has personal knowledge that he/she can contribute to the understanding of that 

decision. As such, the epistemic conception of democracy denies that any authority can 

know what is in the public interest without reference to representative public input on 

the matter. Epistemic democracy is participatory in so far as every citizen has the 

capacity to contribute to the project of maximising knowledge in advance of decision

making.

An alternative conception is ‘deliberative democracy’, which does not assume that truth 

is pre-existing, let alone whether it can ever be known or ‘approached’ with any 

certainty. However, a process of public deliberation can be sufficiently open, through 

offering equal participation, to ensure that what is decided is rationally acceptable to all
17c

affected in that no-one is more privileged by the decision.

Similarly, Riordan proposes a conception of the public interest (or common good) in the 

form of a process of arriving at information upon which to base decisions.'’  ̂The public 

interest thus lies in an open and free process of public information as the best guarantee 

that official decision-making will be genuinely beneficial.

The project of freedom of information to generate full public access to policy-relevant 

information is compatible with both the epistemic and deliberative positions. The 

central concern of freedom of information is that information institutions should 

maintain genuinely open, ‘truth-seeking’ behaviour in seeking information about why 

policy decisions were made, but it is additionally concerned to ensure that the 

transmission of how this information influenced decision-making is sufficiently 

complete that those affected by a decision can see how it was arrived at.

As argued in Chapter 1, in proposing that a strong institutional process is necessary to 

do this, freedom of information is at odds with the traditional mechanisms typically 

employed by liberal democratic states for the same task. In liberal democratic states, an 

open and free process of public information is traditionally guaranteed by a set of

See for example, Bohman and Rehg (1997) and Benhabib (1996) 
Riordan (1996)
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political rights that guarantee free speech, press and assembly, rather than access to 

information about decision-making.

The Limits o f Free Speech

John Stuart Mill wrote in 1869 that “the time, it is to be hoped, is gone by, when any 

defence would be necessary of the ‘liberty of the press’ as one of the securities against 

corrupt or tyrannical govemment.” ’̂^

Mill is often cited as the canonical reference for arguments defending the right of free 

speech. However, there is controversy over what exactly he was defending, and why he 

was defending it. One common interpretation is that free speech generates a ‘free 

market’ of ideas, out of which truth will surface, although some commentators doubt 

that Mill so strongly supported a market analogy. Another, related argument is that Mill 

saw free speech as a guarantee of self-expression, which is necessary for individual self

development and maximum personal liberty. Obviously, from this latter perspective, 

there is no guarantee that free speech will lead to truth.

While his central concern may have been individual liberty. Mill did make some 

observations that link free speech to truth. In so far as individuals participate in open 

and critical discussion, this could lead to an increase in the supply of truth. However, as 

Haworth notes, participation in such ‘seminar-group’ activities are not the typical form 

that free speech takes.

Many contemporary political thinkers note the importance of free speech as a criterion 

for d e m o c r a c y . M o r e  specifically, the importance of free speech includes the need for 

freedom of conscience. That is, individual citizens need to have the right (and the social 

conditioning) to make up their own minds about issues in order to be capable of acting 

as participants in a democracy. The emphasis on conscience is interesting because it 

seems to echo Mill’s concern with individual liberty, rather than on the discovery of 

truth.

Mill (1859) First paragraph in Chapter II
Haworth (1998) p. 67; the allusion here is to Habermas.
See for example, Dahl (1998); see also Chapter 1.
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One problem with free speech as a criterion for democracy is that genuinely free speech, 

in the context of inequality of resources, is inherently undemocratic. If democracy and 

freedom of information share the ideal of full and meaningful participation in public 

information, than the negative freedom to hold opinions and to disseminate them does 

not provide an institutional context that promotes equal status for all participants. On 

the contrary, free speech favours those individuals and groups who control more 

resources using their power to manipulate and control the process of public information.

The provision of a right to free speech can also foster explicitly non-democratic trends. 

This can include pro-authoritarian speech, but more pervasively it also protects the 

instrumental use of free speech to support certain policies or even as a means of 

generating revenue. Press freedoms are often presented as sacrosanct in liberal 

democracies because they can be used to defend against corrupt government. However, 

they are equally defended by publishers who explicitly take a partisan political 

perspective or who produce information as entertainment (or ‘infotainment’) as a 

lucrative business.

These problems with free speech have implications for the ability of a democratic 

political system to ensure freedom of information, in the sense of equal access to 

reliable information. Free speech can be used to promote biased information and thus to 

obscure the clear transmission of information relevant to decision-making.

Viewed as a free market of ideas, free speech favours those who adopt an instrumental 

approach to information. Such an instrumental approach is anathema to democratic 

ideals, as the whole idea of public debate is premised on genuine equality of speech 

where citizens not only listen to one another but are genuinely open to being persuaded 

by others’ positions. The provision of a negative right of free speech can thus be seen, 

in systemic terms, as a limited and biased mechanism for increasing the supply and 

influence of truth in a political system.

However, flawed as free speech might be in guaranteeing a supply of truth, there are 

obviously huge risks involved in seeking an alternative. Any organisation given a 

privileged role in the supply of information could abuse this privilege. Even if it does 

not act unethically, such powers are inherently undemocratic because the existence of
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such a privileged group implies that those affected by its decisions over the flow of 

information are not permitted to participate in making those decisions.

It is difficult to imagine political agreement on any structure to supply information. Yet, 

such institutions already exist, from media organisations to the data-gathering activities 

of public bodies. As such, there must be rules to guide them in their search for and 

dissemination of ‘facts’. Such rules can include the selective sampling of minority or 

excluded sources of information and they also include ‘ethics’ based on scientific 

inquiry, critical attitudes towards truth and honesty with regard to the inevitable 

limitations of any information they communicate.

Critical Theory

The importance of truth can be explored in relation to the idea that ‘equality of speech’

is a necessary part of public information. Equality of speech can be examined initially

by reference to Ancient Athens. Michel Foucault explores the underlying concept of 
181parrhesia. He argues that it meant more than merely ‘freedom of speech’ but implies 

the importance of truth. While the concept was attacked by later Athenian writers as 

populist speech, Foucault’s interpretation is that it was “the act of fearlessly speaking
1 8 9the truth”. Foucault’s presentation of parrhesia as ‘truth-telling’ implies that 

democratic participants must be open to the influence of others, not out of respect for 

their different perspectives so much as out of respect for truth. Foucault explained his 

interest as “not to deal with the problem of truth, but with the problem of truth-teller or 

truth-telling as an activity.” '®̂

The notion of ‘truth-telling’ is interesting for a number of reasons. Parrhesia was often 

associated with soothsayers who introduced unwelcome truths into public discourse. 

The ‘divine’ origin of their truth-telling helped develop the idea that knowing truth was 

more important than public opinion, even when it meant an unwelcome dose of 

pessimism. Thus truth was given a higher moral status than majority will. The notion of 

truth-telling dismisses relativism with regard to diverse perspectives and opinions.

Hyland (1996) pp. 55-56 and p. 61 
Foucault (1983)
From Parrhesia: A Journal o f  Critical Philosophy <http://www.parrhesiajoumal.org/about.htnil> 
Foucault (1983)
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Aside from philosophical questions about humanity’s ability to arrive at truth, the act of 

truth-telling emphasises the importance of seeking to do so. Foucault’s exploration of 

parrhesia is interesting because his own philosophy highlights the impossibility of ever 

having objective true knowledge of the world. Indeed, Foucault is concerned with the 

pervasive and subtle power relations in all information, even that which constitutes 

everyday language and psychology. Yet the implication of his argument is that one can, 

through careful study, move in the direction of greater awareness of the power relations 

in all information, which is in the direction of greater knowledge, even if ever ‘knowing 

truth’ is impossible.**'*

One implication of parrhesia is that truth (or, truth-telling at least) does have a role to 

play in tempering majority decision-making in democracies. At the same time, there 

must be universal acknowledgement that we may never have access to the full truth 

about any decision, therefore all truth-claims must be humble and open to change based 

on further study or new inputs. The idea of limited truth or contingent truth is not the 

same thing as relativism or the sceptical tradition in the philosophy of truth. Foucault’s 

position goes beyond the sceptical position, if only barely. It represents what can be 

called a critical approach to truth.

A critical perspective (or critical theory) is one that incorporates the permanently 

contingent nature of truth. This perspective is concerned to explore in depth how a 

given ‘truth’ was arrived at, and what factors led to its acceptance as truth. In particular, 

critical theory is concerned to identify power relations involved in the social generation 

and acceptance of a given perspective as true or ‘normal’, and which often reinforce a 

social norm that is unfair to minority or excluded groups.

Critical theory presents itself as a solution to the problem of bias in the social process of 

generating truth. A critical perspective acts as a vaccine against complacency. Since it is 

acknowledged by the critical perspective that all ‘truths’ are subject to constant review 

and critique, then this maintains a permanent, iterative process that prevents long-term 

institutions and social practices from being built on the basis of claimed ‘immutable 

truths’. No truth is immutable, thus no social practice or norm is beyond critique.

This will be contrasted later with Habermas’s position with regard to the ideal speech situation.
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In fact, critical theory can be seen as a reiteration of the long-acknowledged dangers of 

complacent acceptance of long-standing ‘facts’ and reliance on traditional assumptions. 

Some existing institutions are concrete examples of how a critical perspective and an 

iterative process of constant re-evaluation can be maintained to guard against this trend. 

Three examples of ‘critical’ institutions are given because it is important to illustrate 

that practical measures can be taken on the basis of this philosophical concern. The first 

example is the BBC Trust. The Trust is an independent board with no input into 

programming. Their duty is to critique the BBC’s output on the basis of norms of public 

service broadcasting and quality. The idea is that their permanent detachment from 

executive decisions makes them more likely to criticise all programming equally on 

m e r i t . T h e  second example is the set of rules attached to electoral processes around 

the world to ensure the fairness of the electoral process. These can include: strict rules 

limiting broadcasters to neutrality or balanced coverage of sensitive issues, equal air 

time to rival parties, free postage for every candidate to allow direct communication 

with constituents, and so on. A third example is the relatively new practice of ‘equality- 

proofing’ policy and public projects to ensure that they do not exacerbate any 

disadvantages faced by those who already experience inequality.

The above examples illustrate that a critical perspective towards truth can be translated 

into institutions that reinforce the need for additional information and alternative 

contributions. Such institutionalised processes of information gathering are in marked 

contrast to unregulated free speech. At the same time, none of these institutions 

represents a fully ‘critical’ solution, as each of the institutions in turn runs the risk of 

sliding into mediocrity or complacence. Nevertheless, an iterative process does hold out 

the possibility of perpetuating a critical stance in the face of relapses. In principle, if 

sufficient feedback is received by a decision-making body that encourages it to critically 

appraise the information it gathers and bases decisions on, than this feedback can 

balance any innate tendencies to limit information-gathering. It may be easier to 

construct such a process on a system-wide level, rather than in any one institution. Such 

an iterative process can be seen in Habermas’s proposal of ‘ideal speech’.

BBC Trust website <http://www.bbc.co.ulc/bbctrust/about/index.html>
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Ideal Speech and Communicative Rationality

Critical theory is not original in its attitude towards truth-claims. In some ways, it can 

be seen as the extension of scientific inquiry into social and psychological life. 

Specifically Popper and Lakatos argued that though we may never know a final truth, 

openness to critical refutation could lead to greater ‘versimilitude’ where less-well- 

supported hypotheses are abandoned. Critical theory has been controversial because it 

often touches on areas such as gender and sexuality, and social morals more generally. 

Thus it is frequently in conflict with social and religious orthodoxies who insist that 

certain ‘norms’ are fixed and immutable. However the relevance of critical theory is not 

limited to these controversial areas and can be usefully applied to the examination of 

information institutions more generally, in the context of advancing freedom of 

information.

For all that a critical perspective might preserve one’s scientific detachment in the face 

of normative claims, it does not present a complete process to challenge the role of free 

speech. Habermas, while not explicitly a ‘critical theorist’, builds on a critical 

perspective by proposing ideal speech as an alternative position to free speech.

The critical attitude to truth implies the existence of an ongoing and ever-changing 

social construction of ‘truth’ and norms, a process which can be more or less democratic 

in terms of people having effective, equal participation in that process. Ideal speech 

proposes to examine the conditions under which communication occurs rather than the 

actual content of policy proposals. As such, it is concerned to achieve the ideal transfer 

of information between individuals who are sincerely concerned to maximise their 

apprehension of truth. Central to this goal is the isolation of controlling, strategic and 

distorted communication and its replacement with sincere communication. This 

includes the belief that “institutions and practices can indeed be constructed so as to 

promote communicative rationality and limit instrumental rationality” .

Communicative rationality is the underlying motivation for open-mindedness. It occurs 

when individuals seek information for its own sake, as opposed to seeking information 

for purely instrumental purposes. Communicative rationality assumes that one is better 

off having full and accurate information upon which to base decisions, even if this

Dryzek(1995) p .llO
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information is unpleasant or challenges one’s assumptions. Instrumental rationality runs 

the risk of filtering out ‘extraneous’ information when there is no tangible benefit from 

absorbing it. Instrumentally rational actors are more likely than communicatively- 

rational actors to be ill-informed and operating on the basis of bias. Communicative 

rationality is one of the theoretical underpinnings of isegoria or equality of speech, as it 

motivates genuine interest in understanding others’ perspectives.’*̂  Equality of speech 

in turn underpins the possibility of full and meaningful participation in the process of 

public information, which is the goal of freedom of information and maximal 

democracy.

The obvious question that communicative rationality raises is how existing institutions 

can be reformed or new institutions designed in such a way that communicative 

rationality is maintained in the face of strategic actors who seek to manipulate 

information for personal gain. The examples of ‘critical institutions’, given above, hint 

at the potential for such institutional design. The idea that these institutions need to 

belong to a systemic, iterative process further develops this potential. That is, although 

any one institution might become less critical or less communicatively-rational over 

time, this is less likely to happen if that institution is in constant interaction with other 

institutions, which are also concerned to maintain critical, communicative rationality in 

the transmission of information. The network of institutions can provide pressure on

each other and thus impel any failing institutions to reinforce these core objectives.
1Habermas talks of a communicative ethics to drive this process. This thesis argues 

that freedom of information represents the necessary ideology or ethical theory to drive 

institutions to remain critical and communicatively-rational in their approach to 

information relevant to decision-making in democratic political systems.

Freedom of information represents a minimalist ‘ethics’, with the central tenet that no 

information should be kept secret. It is the simplicity of this mantra that drives the 

iterative process of constantly criticising and constantly challenging those institutions 

that control or limit the information that is included in decision-making or that is 

released to explain or justify decisions

This sincerity is central to avoiding the risk o f a ‘tyranny o f the majority’. 
D ryzek(1995)
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Truth

It is a classical refrain in political discourse to demand that the ‘truth’ of a matter be 

revealed in order to vindicate a particular argument or point of view. In some cases this 

has been the discourse of individuals genuinely concerned to reveal the full detail of 

concealed or partial information, but in other instances it has been a rhetorical device 

associated with the instrumental use of partial information to further political goals.

The vocabulary of politics is resonant with the abuse of the concept of truth, from 

‘rhetoric’ and ‘debating’ to ‘propaganda’ and ‘spin-doctoring’. Freedom of information 

as a political project sets the lofty goal of rescuing ‘truth’ from the hands of those who 

would abuse it. But any claim by supporters of freedom of information that they ‘know 

the truth’ or ‘have all the facts’ is likely to be just more rhetoric. Thus, a central goal of 

freedom of information as a political project needs to be the inculcation of a clear 

conception of what is meant by ‘truth’.

At an extreme, the end-goal of freedom of information is that those affected by 

decisions should have ‘knowledge of the truth’ in order to fully participate in decision

making. This reliance on the possibility that truth can be known and communicated 

might suggest that the political theory of freedom of information is relying on a 

theoretical underpinning that cannot be tested and that is subject to intense 

philosophical uncertainty. However, reliance on such an assumption can be minimised 

by taking a critical perspective and by fostering communicative rationality in the pursuit 

of truth. That is, the ideal of freedom of information can be furthered by establishing 

institutions that explicitly take these concerns into account and that in turn belong to a 

wider political process that constantly reinforces the core objective of moving towards 

truth, where what is actually implied by ‘truth’ may actually be verisimilitude or 

democratic agreement about what is reasonable.

A less extreme version of freedom of information is that no information should be kept 

secret. This means that all information about decision-making should be released, 

including how information was interpreted when making a given decision. However, 

because this finite set of information exists for every decision, its release (or non- 

release) can be examined without any need to rely on the existence of an external, 

objective truth as a theoretical underpinning.
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A critical, communicatively-rational approach to truth is something quite sophisticated, 

but not impracticable. It evokes the idea of Socratic ignorance, which is presented with 

clarity in the following passage:

“What distinguishes knowledge from  opinion is neither its truth nor belie f in it 

but simply the knower's ability to account fo r  the truth o f what he holds to be 

true. For Socrates, to know something means to be able to give reasons fo r  it, to 

defend it by rational argument and to demonstrate it to others. It means to hold 

something not as an unconnected isolated piece o f information unsupported by 

anything else, but to hold it as a conclusion fastened by a long chain o f  

reasoning to an unshakable foundation in firs t principles whose truth cannot be 

questioned. In contrast to opinion (right or wrong), knowledge is something 

reflected upon, something reasoned, criticized, and argued, something that is 

not merely accepted on someone else’s authority but appropriated by the knower 

him self through rational reflection, made his own by questioning and accepted 

on his own authority as a reflective human being. To turn mere opinion into 

knowledge, reflection is required, a relentless questioning o f every statement 

until we can account fo r  it by giving the reasons and arguments that make us 

accept it as true. What makes the knower a knower is not the truth o f a statement 

but that search fo r  and appropriation o f the truth which alone can result in the 

acquisition o f  knowledge rather than opinion. Opinions can be accepted without 

any work on our part; mere assent to a statement makes it an opinion we hold. 

Knowledge cannot be acquired in this manner because it requires rational 

assent which presupposes rational reflection on the part o f  the individual, i.e. 

something he him self must engage in and work at. Anyone can supply a man
• 189with opinions, but only he him self can appropriate knowledge.  ”

It is argued that this Socratic notion of truth is part of the fundamental basis for Western 

philosophy. Socrates “was a man who insisted upon the right of every man to think for 

himself, and on the need for the social community to leave open all undecided 

questions”. T h i s  right of every person to challenge truth-claims and to reason

Versenyi, Laszlo (1963) Socratic Humanism. Yale University Press. New Haven. Cited in Ellerman 
(2001)

Versenyi (1963) cited in Ellerman (2001)
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independently is strongly in step with the democratic ideal. Freedom of information thus 

returns to one the most basic tenets of Western civilisation. As such, its goal must be the 

spread of the Socratic attitude towards truth, with the aim of fostering autonomous 

citizens who are critical and communicatively-rational. This is a highly apt goal at a 

time where entrenched religious and social orthodoxies threaten world peace, while 

relativism erodes the basis of social consensus or collective action.

The Socratic attitude towards truth is democratic because it provides the fundamental 

basis for the democratic ideal, which is the independence of each individual to 

determine truth/knowledge for himself/herself. This right again echoes the importance 

of freedom of conscience and self-development as fundamental underpinnings of 

democratic participation.

It is better for democratic citizens to be critical than certain in relation to participation in 

decision-making, even if this implies a measure of humility, self-criticism and doubt in 

their own assertions. This prevents people from a rigidity of mind that is likely to make 

them less adaptive and less capable of participation in varied policy areas. Genuine 

openness to new information is necessary for sincere communication.

Citizens need to embrace communicative rationality, rather than the instrumental use of 

information as a means of ‘winning’ debates. Sophistry does not add to human 

knowledge and in the long-term it is neither constructive nor satisfying. Genuine 

participation in public discourse is only possible if one is willing to be changed by other 

citizens’ perspectives and they are willing to be changed by one’s own position.

Towards a Truth-Telling Process in a Political System

Information institutions in a political system should ideally adopt a self-critical attitude 

towards their contributions to the discursive stage of decision-making. Rather than 

seeing themselves as providing indisputable facts that must dictate certain policy 

directions, they should see themselves as providing data for a process of pooling diverse 

contributions in order to have the greatest possible range of information on which to 

base policy decisions. While it is likely to be highly difficult for many contributors to

Riordan(1996)
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the decision-making process to adopt a communicatively-rational approach, this can be 

enforced by further institutions motivated by critical rationality. For example, lobbyists 

are by definition advocates for a given policy perspective. While they may sincerely 

believe that this is also in the public interest, their presentations are more likely to stress 

the urgency and importance of their own perspective than they are to humbly contribute 

to democratic decision-making. It is thus necessary to have institutions that can 

structure the contributions of lobbyists and make their positions open to public scrutiny 

and critique. In other words, the institutions that channel and disseminate information 

have a duty to compensate for the instrumental use of information by participants. 

Factual claims should be separated from more hypothetical or manipulative claims.

While different information institutions, from the civil service to the media, as well as 

academics and other critical observers, already have traditional ‘filtering’ and 

‘balancing’ mechanisms, they also each have their traditional biases. It is only on a 

systemic level that one can see patterns formed by conflicting biases. Theories of free 

speech assume that these will balance themselves out over time, with rational inquiry 

revealing weaknesses in biased positions. Freedom of information does not make this 

assumption and is thus concerned to reinforce the institutions and processes that limit 

bias and the use of power to control information.

However, it seems unlikely that any system of information institutions will ever achieve 

a self-perpetuating, strongly critical process of generating public information, unless the 

public itself is convinced of the logic of this process. Specifically, the public must be 

convinced that the ethics of freedom of information serves the common good. There are 

a challenging set of obstacles that limit the likelihood of the public embracing the ethic 

of freedom of information.

Psychological Limits to the Democratization o f Information

It is important to recall that all political theories have an explicit or implicit theory of 

human nature/psychology. In that context, it is perhaps useful to contrast the implicit 

assumptions of free speech with the assumptions of an ‘ethic of freedom of 

information’. Free speech can be seen as a sociological context that permits the 

expression of different individual opinions. However, if free speech is construed as a 

purely negative liberty, it will not lead to any particular psychological behaviour as a
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response, beyond perhaps a vague idea that everyone has the right to hold and 

communicate their own opinions. Free speech does not imply any search for truth or 

verisimilitude -  except when explicitly contrasted with categories of unfree speech that 

are defined as untrue.

By way of contrast, freedom of information as an ideology urges everyone to be critical 

and communicatively-rational about their own opinions as well as about the opinions of 

others. In addition, the ethic of freedom of information promotes truth-seeking and 

truth-telling. Ideally, the behavioural response to freedom of information as a situated 

pressure would be the internalisation of its ethic in the minds of citizens living in a 

democracy.

However, there are major impediments to be addressed before it can be accepted that 

freedom of information would foster widespread critical attitudes and bring about an 

attentive and concerned citizenry. Subsequent chapters will examine the idea of rational 

apathy. Whether it is rational or not, there is no doubt that political disengagement is 

endemic in established democracies and represents a major barrier to furthering 

democratic id e a ls .A lo n g s id e  apathy, there is a growing cynicism among the 

populations of democratic s ta tes .R ep resen ta tiv e  democracy can increasingly be seen 

as ‘managed democracy’ where politics is a professional career choice and information 

from public representatives to the people is seen as partial and manipulative.

Meanwhile, for those citizens who are neither apathetic nor cynical, there is a simple 

problem of scale. The sheer amount of information that is needed to represent what 

government is doing is far more than any individual citizen can handle. This presents 

the twin problems of ‘information overload’ and ‘data smog’. The former refers to the 

brain’s incapacity to process the amount of information that is available. The latter 

refers to the average citizen’s inability -  due to a lack of expert knowledge -  to discern 

key information from the morass of data that is available.'^"*

For example, 25% of respondents to a Democracy Audit survey in June 2005 reported they were Not 
Very Satisfied or Not At All Satisfied with the way democracy is developing. See Hughes et al (2007) p. 
493

For example, 53% of people reports to a MORI poll that the tribunals o f  inquiry undermined their trust 
of public institutions generally. MORI Ireland (2004) p. 13 

See for example, the concerns raised by Dahl (1989) p. 338
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Related to both apathy and data smog is the unquestionable fact that many political 

actors are engaged in the manipulation of information for their own ends; for example, 

there is no doubt that political campaigns are managed with growing precision by 

marketing experts and spin-doctors, and that the timing and manner of releasing 

information is calculated to maximise gains for political actors.

Finally, there are deeper psychological barriers to the generation of a society of 

critically-thinking citizens. Philp presents three problems, based on Tocqueville’s 

famous critique of American democracy: self-censorship, preference falsification and 

adaptive preference s h i f t s . T h e s e  represent barriers to human beings’ ability to 

become critical democratic citizens, as they suggest that psychological mechanisms 

militate against open-minded, independent thought.

Self-censorship is a social psychological phenomenon where individuals do not voice 

their opinions where they suspect these will arouse a negative social response. 

Preference falsification goes further. This is where citizens will promote norms or 

policies that they actually disagree with because they feel that supporting these norms 

and policies will be socially acceptable and that by doing so they will avoid social 

sanctions for ‘deviant opinions. Finally, adaptive preference shifts occur when 

individuals actually change their opinions to fit social norms, despite their initial, 

rational opposition to the preferences they adapt. This can be seen as a psychological 

survival mechanism that enables an individual to avoid the negative consequences of 

cognitive dissonance from promoting one set of beliefs to comply with social pressure 

while believing another.

There is a great deal of social psychological evidence, from the action of peer pressure 

to the inculcation of groups norms, to demonstrate that human nature is to behave as a 

social animal and to adopt social or ‘cultural’ behavioural and cognitive norms. 

Evidence for this perspective is in stark contrast to the classical democratic notions of

Philp (2002)
Philp (2002)
See for example, Gleitman (1991)
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innately rational individuals striving to apprehend truth and to make choices for the 

common good.

From apathy to adaptive preference shifts, there are a series of fundamental problems 

that seem to limit the potential of freedom of information as a transformative ideology 

for the furtherance of democratic ideals (i.e. an ideology that will convince people to 

adopt its ethics and seek to achieve its end-goals). If these problems are not sufficiently 

addressed, they would be sufficient to prevent one from having a great deal of faith in 

the power of freedom of information as a transformative ideology. It cannot simply rest 

on the assumption that these problems can be overcome through the provision of public 

access to information. However, this thesis proposes that the ideology of freedom of 

information can be formulated with assumptions that offer forceful responses to these 

problems. Some of these assumptions are also reinforced with a body of evidence. Thus, 

the remainder of this chapter will outline a set of assumptions that present freedom of 

information as a progressive and vital ideology with the potential to avoid relying on 

weak assumptions.

Radical Democracy

Democracy has been championed in many different forms, from participatory 

democracy to elite-centred representative government. The radical tradition, which
1 Q 8includes various versions of participatory and deliberative democracy, sees 

participation in decision-making as a way of citizens gaining greater competence to 

participate. In other words, radical democracy describes an iterative process, where 

giving citizens some participation in decision-making makes them aware of the 

intricacies involved, which in turn raises their competence as decision-makers. Over 

time, citizens gain in competence and can take further responsibility for making 

decisions that affect themselves.

The iterative process implied by a radical democratic system is a response to both 

apathy and cynicism. The radical tradition holds that participation in government will 

generate more public interest and more public knowledge. Increasing public interest 

obviously implies that apathy will be countered. Increasing public knowledge makes the

See Chapter 1.
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claim that the more knowledge citizens have, the less cynical and more reasonable they 

are likely to be with regard to public decision-making. However, this iterative process is 

not automatic and is severely limited in most democratic systems. It is thus a project to 

be driven by its advocates.

Freedom of information, with its commitment to maximum public access to 

information, is clearly supportive of the project of radical democracy. Maximising 

public access to information about decision-making is a major shift in the direction of 

the increased participation of citizens. Moreover, granting access to information 

presents an opportunity to see if this generates evidence of increased public interest and 

knowledge, replacing apathy and cynicism.

As it stands, there is some evidence for the radical position from experiments such as 

citizen juries as well as long-term differences between more open countries and their 

secretive counterparts. But there remains a need to develop the body of evidence 

supporting the radical argument. Nevertheless, radical democracy does represent a 

coherent theoretical response to the problems of apathy and cynicism that ties in with 

the end-goals of freedom of information.

Pluralism

There is a major problem in the political theory of freedom of information if it relies on 

individual citizens to have sufficient intrinsic motivation to sustain their interest in 

monitoring decision-makers. For all that access to information may increase public 

interest and knowledge (and reduce apathy and cynicism) the sheer volume of 

information involved is far beyond the capacity of any individual to deal with in detail. 

While one can perhaps keep abreast of trends and generalities through news coverage, 

much more time and effort is needed to master the finer details required to be a 

participant in policy in any meaningful sense.

In order to respond to this dilemma it is necessary to return to the democratic ideal that 

all those affected by decisions should have equal participation rights in making those 

decisions. A solution to information overload can be built on the assumption that groups 

of people are affected by decisions in similar ways, and that they would make similar 

contributions to the decision-making process. That is, social groups can be assumed to
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form coherent collective entities with shared interests and perspectives on policy. It also 

seems likely that more formally constituted social groups and bodies will have stronger 

intrinsic motivation to monitor specific policy areas or specific decision-makers. This 

could be due to various different reasons, including through being closer to the direct 

effects of specific official policies. Thus health lobbyists may come from or be financed 

by those who rely most on state health care services, business lobbyists from business 

concerns, community groups concerned with local affairs, etc.

The presence of a wider variety of civil society groups is often seen as a healthy civic 

culture, which is part of the necessary circumstances for strong democracy. Crucially, 

following Dahl’s theory of pluralism, social groups can act on behalf of the wider 

p u b l i c . T h i s  introduces the idea of representation.

Representation is a multifaceted concept. Representatives may act as delegates who 

obey commands from the groups they represent. Alternatively, they may act as they see 

fit ‘on behalf o f  the people they represent. Whether a representative needs to be drawn 

from the same social group he or she represents is an ongoing debate.

It is important to note that representation, in a broad sense, is not limited to parliament. 

Media organisations, lobbyists, single-issue campaigners and others can all act as 

representatives. An individual citizen may feel that his or her interests are better 

represented by different people, depending on the issue in question. For example, a 

local politician might best represent a concern with local unemployment, but an 

environmental activist might better represent the issue of greenhouse gas emissions. 

Social groups often publish and present information relevant to their arguments, which 

is available as a resource for the general public. Representatives are rarely able to 

monopolise any policy area, so dissatisfied individuals can form alternative bodies and 

engage with the same policy areas or decision-makers. Furthermore, individuals may 

also be able to represent themselves in relation to issues where no social group exists to 

address a given issue or policy.

Democratic life viewed from this perspective is a predominantly collective activity, 

where constitutional guarantees around freedom of association are vital. Representatives

Dahl (1971)
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in a political system perform a useful and necessary role as part of the overall 

specialisation of labour. They can cope with the detail involved in official decision

making and deliver digests around broad policy issues to the wider public. However, 

there are problems with representation from the point of view of full and meaningful 

participation by citizens in a process of public information.

Firstly, there is a danger that representatives will form an oligarchy that replaces rather 

than truly represents citizens in official decision-making. Another problem, 

compounding the first, is where there are significant barriers to entry into a political 

system, either as a group representative or representing oneself. It is this, rather than the 

existence of unelected representatives, that limits the democratic credentials of 

representation. If democracy is meant to provide all citizens with equal participation 

rights and the real means to use these rights, then there do not have to be elected 

representatives as long as individuals have a real option to represent themselves. 

Conversely, the right to elect representatives neither confers equal participation rights 

nor gives any guarantee as to the ‘representativeness’ of the elected individual, where 

representativeness is understood as the role of a representative to accurately convey the 

beliefs of those they are representing.

A different problem with representation is that elites often do not accurately transmit 

information to those they represent. Information from representatives may be partial or 

even non-existent. The whole notion of representation in which citizens retain genuine 

sovereignty breaks down if there is not an accurate flow of information about the action 

of representatives, which citizens have a genuine capacity to access should they wish to 

do so. With this flow of information, citizens can make an informed choice about 

whether they are being well represented or not. On the contrary, by selectively 

transmitting information, representatives have more power to improve their image and 

to secure their position as representatives (with whatever benefits of salary and status 

these may give, as well as influence on policy-making).

The final problem with representation, where a citizen may feel that his or her concerns 

are well represented by a range of different political actors, is that issue representation 

may hide deep contradictions; for example, a citizen may support one representative 

who lobbies for environmental protection and another who lobbies for more roads. The 

citizen may not see the contradiction and tension between these two policies. Thus,
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representatives can lead citizens into unrealistic policy demands. Again, this is a 

problem that can be significantly alleviated by a guaranteed flow of information from 

decision-making structures. Over time, these should reveal the incompatibility of 

various policy positions, leading citizens to choose from different sets of policy rather 

than hold eclectic mixes of issue positions.

Returning to the initial questions posed by information overload and data smog, 

pluralism responds to these through competent elites who are capable of identifying key 

information out of the morass of available data and whose organisations are capable of 

processing large amounts of data to find the salient material. The two major risks 

attached to representation are that elites will exclude ordinary citizens and that 

significant barriers to entry will prevent citizens from representing positions that they 

feel are excluded in the current political system. However, strong and independent 

information flows from representatives to citizens offer a means of limiting these risks.

This shows the important relationship between freedom of information and the 

existence of a plurality of social groups acting as representatives on behalf of the 

p u b l i c . T h e  presence of a sufficient set of information institutions, which guarantee 

that the public have independent access to information relevant to decision-making, 

including the action of representatives with respect to decision-making, seems sufficient 

to ensure that the public has the means to monitor representatives, and thus has the 

capacity to recognise when they fail to act representatively.

One additional, positive contribution that pluralism makes to democratic political 

systems is that it makes demands for freedom of information more concrete. 

Representatives are both capable and highly motivated to use access rights and to push 

for full and accurate transmission of information relating to official decision-making. It 

is through representatives that the demand for openness and transparency is likely to be 

pushed and insisted upon. In terms of an iterative process in the whole political system 

that constantly returns to the question of freedom of information as an ethic for

This reliance on “others (the media, interest groups, political parties) to process the information for 
[the public]” was noted by Hazell (1991) with reference to freedom o f information in Australia, Canada 
and New Zealand.
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democratic government, representatives of all types have an important role to maintain 

and further this ethic as part of the praxis of freedom of information.

If one of the problems with pluralism is that elites may replace rather than represent 

citizens in decision-making, one of the problems with citizens is that they may be quite 

content for this to occur. This seems to imply an inevitable combination of 

representation with widespread apathy and cynicism in contemporary democratic 

systems. In order to move beyond this impasse, the radical democratic perspective 

cannot be left out of pluralism, in order to combat apathy and so raise public interest in 

the information flows that constrain the free action of representatives. This is a less 

intense and therefore more viable use of radical democratic arguments to underpin the 

political theory of freedom of information. As before, the ability of the public to access 

the flow of information raises their competence to do so, and lowers their apathy in 

relation to participation. But with a plurality of representative groups in place to engage 

directly with policy-making on a day-to-day basis, citizens only have to be sufficiently 

motivated and competent to use access to information to check up on the actions of their 

representatives and not to engage with the full extent of policy-making. This is much 

more credible as a theoretical underpinning and thus strengthens the political theory of 

freedom of information. However apathy is not the only psychological barrier to 

democratic participation.

Democratic Psychology?

Tocqueville famously noted of American democracy in 1835 that “the majority traces a 

formidable circle around the province of thought. Within that boundary the writer is 

free, but woe to him if he dare to overstep it.”^°' There is no need here to go into detail 

about Tocqueville’s arguments and the different interpretations of them. However, there 

is one train of thought that it is useful to follow, taking the above quote as a starting 

point. This is the question of human beings’ essential nature as social animals and the 

extent to which this permits the rise of ideal democratic conditions, or whether it limits 

them.

™ Mill (1835) p. xl
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Tocqueville dwells in depth on the social conformity and limits to independent thought 

that he encountered in America. Following on from Tocqueville’s writings, Philp 

describes these as self-censorship, preference falsification and adaptive preference 

change. As described earlier, these represent a spectrum of psychological responses that 

limit individual differences and foster submission to social norms. It is worthwhile to 

consider these as representing the concerns of the critical theorist as much as the 

advocate of democracy.

The simple question in relation to social conformity is whether it stems from some 

permanent feature of human nature, related to an innate tendency to form hierarchical 

organisations and to pay lip-service to mainstream opinions, or whether it is due to the 

social environment in which people live and the expectations that they have internalised 

from the situated pressures of their experiences.

There seems to be little doubt, from the evidence of psychology, that people have a
202natural tendency to adopt the behaviour of the groups to which they belong. 

However, it is not certain that this tendency requires the adoption of orthodox customs 

and beliefs. It seems quite possible (and certainly desirable) that people can be 

conditioned by their environment to have independent minds and critical reasoning, 

with open and flexible attitudes towards diversity. This is certainly a central assumption 

of liberal thought and it also underpins the ideals of higher education.

Edward Deci and Richard Ryan provide a psychological model (Self-Determination 

Theory or SDT) that provides a robust structure for this liberal assumption.^®^ They do 

not claim to provide a complete psychoanalytical theory (such as underlies some 

political philosophy). Rather they present a parsimonious model of the human mind that 

stresses three central aspects of human nature. This model has a strong correspondence 

with the implied model of human nature that underpins freedom of information as a 

political theory. SDT not only shows how human psychology can realise the ideal of 

democratic participation (i.e. critical independent reasoning), but it also presents this as

Philp (2002)
See for example, Deci and Ryan (2000), Ryan and Deci (2000)
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the optimum functioning of the human mind.̂ ®"* Moreover, there is a wealth of empirical 

evidence that reinforces this model.

Before detailing this psychological model it is useful to note in passing that one of the 

central questions Haworth seeks to answer in his study of Mill and free speech is 

whether or not a connection can be made between language and autonomy. For Haworth 

this is one possible way of justifying free s p e e c h . I t  seems strongly plausible to see 

SDT as providing this connection.

The central tenet of Self-Determination Theory is the human need for a sense of 

autonomy. SDT recognises that autonomous behaviour is frequently constrained in 

organisations and society. Part of this psychological model is also a theory for how 

institutions can be changed to foster individual autonomy and to reap the benefits of 

this.

SDT identifies three basic human needs. The first of these is autonomy, or a sense of 

‘personal causation’ or ‘self-determination’.̂ °̂  That is, human beings have an innate 

need to make decisions for themselves (or at least to feel that they are doing so). Human 

life is healthier and more fulfilling in circumstances where individuals are permitted to 

make important decisions affecting themselves. Fostering autonomy is clearly in line 

with democratic ideals .

The model further argues that underlying the process of making choices, people require 

information. Being forced to make choices without information, or with a sense of 

insufficient information, leads to anxiety.

See for example, Nix et al (1999), Ryan and Deci (2000) '
See for example <http://psych.rochester.edu/SDT/> where over 30 years o f  research in this area is 

presented.
This certainly seems in line with the interpretation of Mill as promoting free speech for personal 

freedom and liberty o f thought, although Haworth does not follow  this interpretation.
Deci and Ryan (2000), see also Deci and Flaste (1996) for these specific references to Richard 

deCharms’s theory of ‘personal causation’ on p.27 and Murray’s theory o f  ‘self-determination’ on p. 30.
See for example. Held (1995) pp. 145-156 for a strong emphasis on the autonomy o f  citizens in a 

democratic context.
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Presenting autonomy as a basic human need, SDT explicitly argues against instrumental 

rationality/extrinsic motivation as a model of human nature. It argues cogently that 

humans are less fulfilled when they are ruled by rewards and punishments than when 

they are given genuine choices to make. This claim is backed by various studies.^°^ 

Sanctions (positive and negative feedback) rely on extrinsic motivation. Deci argues 

that ‘intrinsic motivation’ is a viable concept.^'®

Human needs can be understood as representing innate cognitive structures. Self-

Determination Theory argues that the problem with instrumental reasoning is that it

turns humans into automatons. The focus of instrumental reasoning shifts from the

rationale of whatever task or behaviour is being sanctioned to rewards and punishments

as ends in themselves. Experiments demonstrate that people in a variety of scenarios

(from school children to office workers) form a cognitive attachment to the extrinsic

sanctions and are likely to cease the desired behaviour whenever these are no longer in

p l a c e . O n  the contrary, an ‘autonomy-supporting’ institution is one that does not rely

on sanctions but instead fosters independence of thought and independent action. In

autonomy-supportive institutions, desired behaviour can be sustained in the absence of 
212sanctions.

As a simple development of this basic aspect of human nature, institutions (such as 

workplaces, educational establishments or political institutions) can either be autonomy- 

supporting or controlling. Controlling institutions do not have to be authoritarian, 

focusing on punishment; they can equally be economic, where compliant behaviour is 

rewarded. In either case they constrain human development, as neither institution 

encourages (nor sometimes even permits) autonomous behaviour.

Autonomy is not the only human need. SDT argues that it is balanced with two other 

needs: ‘competence’ and ‘relatedness’.C o m p e te n c e  is the need to feel that one is 

capable of performing a given action. It is strongly related to confidence. Relatedness is

See for example, Deci (1971) and Deci et al (1999)
Deci and Flaste (1996) p. 81. This is in effect a deeper exploration of the concept used by Dubnick and 

Justice (see Chapter 4). See also Deci (1971)
' See for example, Deci and Ryan (2000) and Ryan and Deci (2000)

See for example, Deci and Ryan (2000) and Ryan and Deci (2000)
See for example, Deci and Ryan (2000)
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the need to feel connection with other human beings and is maximised in a situation of 

optimal dependence; that is, where individuals equally rely on one another.

From the need for relatedness, human beings recognise the need for the regulation of 

society. However, the manner of this regulation can have profoundly different 

consequences on how it (and connected values) are internalised. Deci argues that there 

are two outcomes from social regulation. These are integration (a willing acceptance of 

such regulation) and ‘introjection’ (reluctant acquiescence that indicates that something 

may be internalised but simultaneously rejected).^''* Only autonomy-supportive 

institutions will generate full integration as a cognitive response. Institutions that rely on 

sanctions (rewards as well as punishments) will ultimately foster introjection, given that 

escape from social regulation is rarely an option, hitrojection is logically linked to 

attitudes such as political disengagement and apathy.

To summarise, there are three intrinsic motivations: autonomy, competence and 

relatedness. These are more important human needs than any extrinsic desire. However, 

SDT does recognise that extrinsic desires do exist (e.g. money, fame and beauty) but it 

argues that these foster introjection and ultimately militate against optimum human 

fulfilment.

In the context of this thesis, Self-Determination Theory suggests that all political 

institutions in a democracy should be autonomy-supporting rather than controlling. 

Going further, it suggests a democratic approach to fostering human psychology in lines 

with the ideals of democratic participation. Thus, freedom of information should seek to 

ensure that information institutions are autonomy-supporting in order to maximise the 

development of the intrinsic human motivation for the key democratic values 

represented by autonomy, competence and relatedness.

Expressing freedom of information’s underpinnings as a political theory in terms of 

Self-Determination Theory is more robust and is more amenable to testing, which 

strengthens the viability of the theory. Rather than relying on vague notions of 

‘democratic values’ to counter the evidence for apathy, self-censorship and other 

psychological barriers, Self-Determination Theory can be more clearly supported or

Deci and Flaste (1996) p. 94
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contradicted by the available evidence. Moreover, the concept of autonomy-supportive 

institutions suggests a method for designing information institutions and presenting 

public information that is a significant improvement over the elitism of traditional 

methods.

Towards an Autonomy-Supportive Democratization of Information

This chapter has attempted to tease out some of the philosophical and practical barriers 

to adopting the political theory of freedom of information. By reacting to the obvious 

shortcomings of more naive or impractical suggestions, it has been possible to construct 

the ideology of freedom of information on the basis of robust and viable theoretical 

underpinnings.

From the point of view of providing a coherent description and explanation of the logic 

of the political theory, the assumptions upon which freedom of information rests are 

compatible with administrative reform, as well as with different conceptions of the 

extent to which democracy as an ideal ought to be attained; from representative 

government to ideals of direct participation. However, from an ideological perspective, 

freedom of information as a political project is biased towards the maximisation of 

public information -  which is a trajectory that may bring the political theory into 

conflict with regimes that seek to restrict democratic participation.

The ideal of freedom of information relies on a transformation of citizens in 

contemporary democracies from (at worst) apathetic, cynical and (at least outwardly) 

conformist, to being politically-engaged, independently-minded and motivated about 

public policy. In the mould of radical democratic thought, this idealism is aimed at 

gradual social change and evolution rather than instantaneous change or revolution. At 

the same time, the ideal of freedom of information does not permit dilution. It is 

doggedly concerned to achieve maximum openness to the public in the face of various 

demands for secrecy and exclusive access to information.

The psychological theory of autonomy-supportive leadership and institutions is strongly 

in line with democratic ideals. Unlike other ideologies which require ehte-rule, 

centralisation or diktat as a step towards (hypothetical) future popular control and
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liberty, autonomy-supportiveness seeks to maximise participation throughout the 

evolution and growth of a stronger democratic political culture.

Critical (and self-critical) information and communicative rationality are vital elements 

to constantly refresh this process and to prevent stagnation. This implies humility on the 

part of leaders and elites that may seem unlikely to occur, however it may be brought 

about through a system of independent institutions that constantly probe the inner 

workings and rationale of official decision-making.

Giving citizens critical, communicatively-rational, autonomy-supportive information 

can thus be seen as the praxis of freedom of information. This praxis suggests that 

freedom of information can foster stronger democracy. This ideology presents a strong 

challenge to actually existing democratic practice.

If the ideal of freedom of information is clear and its fundamental theoretical 

underpinnings are reasonably sound, the next question is how can critical, 

communicatively-rational, autonomy-supportive institutions be designed and 

maintained? Moreover, how can a multiplicity of institutions in a political system be 

reformed or constructed to achieve this ideal? Crucially, how can these institutions 

proceed in the face of powerful vested interests who do not wish to see them succeed 

and who use their power to prevent them?

The answers to these questions lie in the systemic approach taken to the problem. In 

simplest terms, the effect of freedom of information reforms is to put in place some 

mechanisms in favour of openness and public information. In so far as these are genuine 

and produce findings that stimulate public interest, then it is likely that this will act as 

positive feedback to increase the amount of openness. The idea is that openness and the 

public benefits of openness are contagious. K openness in one area can produce results, 

in terms of scandals revealed, corruption prevented or weak policy corrected, then this 

should reinforce the public demand for further openness.

Political actors and organisations who are committed to freedom of information have a 

role to play by spreading critical, communicatively-rational, autonomy-supportive 

information and presenting the public with genuine policy choices, in opposition to the 

instrumental use of information to manipulate and control people. Information that is
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entered into public discourse in order to influence decision-making needs to be oriented 

towards the autonomy, competence and relatedness of citizens. That is, information 

should be presented in such a manner that it can be readily understood, that individuals 

can feel that they have a competent grasp over its implications, so that they are 

presented with a genuine policy choice as a result. If human nature is genuinely 

optimised where it is autonomous and competent, then this mechanism can be tapped to 

foster public pressure for more openness. At the same time, political elites have to 

acknowledge that giving citizens autonomy-supportive information may lead them to 

conclusions not shared by elites. In the short-term, policy advocates face a choice 

between the instrumental use of information to influence citizens into accepting a policy 

position or a communicatively-rational approach that genuinely gives power to 

participants. Participants have power in so far as the communicatively-rational approach 

to information permits genuine participation by all those affected by the weight and 

influence of ‘facts’ to be involved in the social construction of their meaning and 

interpretation.

Freedom of information is an attractive ideology that suggests human beings have an 

innate desire and a capacity for independent thought, personal autonomy and 

participatory collective decision-making. This is an optimistic and constructive political 

theory. Freedom of information is constructive because it presents openness and access 

to information as a means for a state to achieve a gradually stronger and more 

participatory democratic political system through an iterative process of constantly 

increasing openness and access. Freedom of information proposes that the design of 

democratic institutions and the actions of political actors can foster and build the innate 

human capacity for autonomy through the supply of critical, communicative and 

autonomy-supportive information. In an era of increasing pessimism about the limits of 

human nature and restrictions on democratic participation, freedom of information 

offers a challenging alternative.

However, while one aspect of this thesis is to present freedom of information as a 

coherent and viable political theory, the second function of this thesis is also crucial. 

This is the presentation of a structure within which empirical evidence can test whether 

freedom of information does work to strengthen democracy. The best support that a 

political theorist can give to a desirable ideology or theory is to subject it to critical 

analysis and as objective a process of testing as possible. Thus, subsequent chapters of
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the thesis attempt to present the democratization of information as a strongly 

progressive scientific research programme that is reinforced by the evidence.

Political theory outlines the rationale for a given set of beliefs and delves into the 

assumptions that underpin this rationale. This provides a structure to use as a basis for 

the scientific gathering of evidence to support or counter the hypothetical aspects of the 

theory. A political theory is equally valid when it structures and presents a coherent 

ideological position and explains how this could influence human thought and action. 

Political philosophy has studied the ideals and ideologies that have shaped human 

thought and endeavour over the centuries. By discussing the content and rationale for a 

given ideology, it is very difficult for a political theorist to maintain ‘objectivity’. 

Indeed, normative political theory explicitly argues for the end-goals of an ideology.^'^

Having outlined a viable and challenging political theory of freedom of information that 

implies root-and-branch reform of current systems of government and administration, 

the question is thus: to what extent does the empirical evidence support the theory that 

openness is contagious and likely to win popular support? Likewise, what evidence 

supports the assertion that participation fosters competence and reduces apathy and 

cynicism? Do elites solve the problem of information overload for citizens or do they 

form an exclusive oligarchy? These questions will be examined in subsequent chapters 

with respect to the case of freedom of information in Ireland. The systemic framework 

for examining the ideology of freedom of information will be outlined in the next 

chapter and used to structure the description and analysis of the flows of information in 

the Irish political system.

Hyland (1995)
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Political Systems and Information Flows
The previous chapters have considered the normative political theory of freedom of 

information and examined how the theoretical underpinnings of such a theory can be 

constructed in a realistic manner. The conclusion of the normative theory is that the 

ideal form of freedom of policy-relevant information in a democratic state is for that 

information to be transmitted in a way that is critical, communicatively-rational and 

autonomy-supportive.

As mentioned in Chapter 2, Hyland argues that there must be constant exchange
91between political theory and empirical evidence. For this thesis that means that there 

must be interplay between freedom of information as a democratic norm and evidence 

showing the potential and reality of public access to information in a political system. 

More specifically, the political system must be examined to see to what extent it 

provides (or could provide) critical, communicatively-rational, autonomy-supportive 

information about decision-making to those affected by the decisions.

However, before this examination is possible, it is necessary to construct a model of 

how information flows operate in political systems, in order to have a framework within 

which to examine the Irish case and to link the reality with the theory.

Modelling a Political System

In order to approach the measurement and deeper philosophical problems raised by 

freedom of information, it is useful to have a conception of politics that places a strong
217emphasis on the role of information. Systems theorists, such as David Easton, and

91 8Karl Deutsch, have attempted to present just such conceptions. They examine the 

crucial role played by information flows within networks of political actors and the key 

decision points in these networks.

Hyland (1995) p. 13 
^'■'Easton (1965) 

Deutsch (1966)
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Figure 4.1: Easton’s Model of a Political System

ENVIRONMENT

OUTPUTSINPUTS

policies and lawsdemands and supports

DECISION-MAKING
STRUCTURES

Figure 4.1 gives a very simple summary of Easton’s model of a political system. 

Although simplistic, many useful concepts can be explained by reference to it. The 

model is attempting to explain the operation of political systems in universal terms. The 

model could represent a democracy or a dictatorship, a large complex state or a small 

self-governing community. The five elements of the model are: decision-making 

structures, the environment, inputs, outputs and feedback. These are conceptual 

headings that refer equally to institutions or one-off processes. The ‘decision-making 

structures’ are, fairly obviously, those processes, mechanisms or institutions that are 

involved in policy-making; for example, parliament, ministers, public servants, 

balloting systems or mechanism for direct participation. The category of ‘environment’ 

includes everything outside of the decision-making processes and includes the national 

political environment (society and economy) as well as international relations and the 

natural environment. ‘Inputs’ refer to demands made of decision-makers by those 

affected by their decisions, as well as supports lent by elements outside of the decision

makers. ‘Outputs’ are the concrete manifestations of decisions that have been made, in 

terms of laws, strategies, policies, directions given to pubUc servants, etc. Other outputs 

might be felt indirectly, such as long-term policy decisions on environmental issues or 

where governments have institutionalised inactivity in a given policy area (e.g. the
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decriininalisation of a given ‘moral’ issue). Outputs (as purposeful actions that are 

directly under the control of decision-makers) should be distinguished from outcomes,
219which are manifestations of social reality and are part of the environment categories. 

Finally, ‘feedback’ is the name of a process that occurs within the political system and 

that gives it its dynamic quality. This is where the elements from within the 

‘environment’ (e.g. people, society, the economy) respond to the outputs from the 

decision-making structures in the form of new inputs that are directly related to those 

outputs.

The decision-making structures are purposefully represented as a ‘black box’ in this 

simple model, using the term in a similar manner to behaviourist psychology. The 

systemic approach is primarily concerned with the operation of the system as a whole. 

Thus, the black box indicates that while we may not know exactly what goes on inside 

decision-making structures, we can observe inputs, outputs and feedback, and thus gain 

some understanding of the system on the basis of this evidence. Moreover, insights into 

the decision-making structures of a given state can be known by with reference to its 

constitutional make-up and what institutions exist. Democracies have a series of 

features, such as representative assemblies, which are at least partially open to 

investigation.

Easton’s model can be combined with the stages of decision-making discussed in 

Chapter 2. Any political system must go through a process of information-gathering, 

debating or ‘processing’ of information (at least to determine when enough information 

has been gathered), decision-making and implementation.

For the moment, it is important to consider what it means to take a systemic approach to 

the study of political systems and in particular what exactly can be understood by 

‘information’ and its role in a political system.

The choice of a system-level analysis permits the researcher to go beyond questions 

about individual institutions (such as parliament or the civil service) and examine the 

key resource flows in a state. Easton emphasises certain resource flows (i.e. the

For example, the decision o f a political system to provide X number o f schools is an ‘output’, but the 
educational attainment o f children in those schools is an ‘outcome’.
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demands and supports that enter into decision-making structures and the laws and 

policies that come from them) but his model is not limited to these. A key flow between 

the black box and its environment is information. In systems science, the flow of 

information is often termed as a ‘secondary’ flow, to distinguish it from ‘primary’ flows 

of resources, such as money or energy, hiformation has special properties (such as being 

an economic public good) that make measuring it different from measuring tangible 

goods or the expenditure of energy. However, this distinction is not important for the 

moment. Suffice to say that there is a huge volume of information exchanged between 

decision-making structures and the environment in which they function. These 

information flows can be categorised and measured.

Another crucial part of any systemic model is feedback. This is the process by which 

outputs into the environment from a decision-making structure generate inputs from the 

environment back to the decision-making structure. In Easton’s model, this represents 

the demands and supports to the decision-making structures that are directly and 

indirectly caused by its laws and policies. This feedback could take many forms; for 

example, mobilisation to oppose a law or statements of support from allies could both 

be feedback to the same output. Depending on what level of analysis is chosen, 

feedback can be measured in different forms. The example of opponents mobilising 

could be measured in terms of individuals and discrete events to oppose certain 

decisions. Alternatively, this activity could be summed up as a total expenditure of 

money as a reaction to the decisions. Diverse other examples of changed behaviour by 

those people affected by the decision could also be given (e.g. migration, criminal 

behaviour or changed patterns of voting). For the purpose of this thesis, the analysis 

rests on the flow of information. This does not claim to exhaust the range of activity 

occurring in a political system, but it keeps the study focused on public information (the 

first stage of decision-making) and on both its potential importance and its limits.

It is necessary to give the systemic definition of feedback to clarify its use, distinct from 

popular conceptions of the word. Feedback, in engineering terms, is a signal to a 

mechanism to continue and/or increase its output in the same direction (positive 

feedback) or to decrease, cease and/or reverse its output (negative feedback). The terms
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‘positive’ and ‘negative’ feedback do not refer to any moral imperative, merely to the 

direction of the feedback relative to the output in question.^^°

Feedback in a political system often takes the form of information. Laws and policies 

can excite much in the way of talk, debate, agreement or disagreement. In democratic 

regimes, there are many institutions which explicitly exist to channel feedback, 

including and especially information as feedback. These include representative 

assemblies, media organisations (and the rights that permit them to distribute opinions 

freely) and more specialised agencies, such as complaints offices, public relations 

offices, information offices and ombudsmen. Most importantly, in democratic regimes, 

the institution of voting in elections and referendums is in effect a mechanism that 

channels feedback. This point will be strengthened below. For the moment it is 

important to establish a clear definition of information.

Information can be defined physically or semantically. Physical definitions of 

information focus on signal transmission and are amenable to concrete physical 

measurement. In this context, the content of a given piece of information is irrelevant. 

With communications technology, the transmission of information can be quantified 

and measured. The communications technician attempts to ensure that information is 

transmitted and received with the least possible amount of distortion.

Semantic definitions of information argue that the meaning of information is what 

matters. Information cannot be measured in the same, unit-homogeneous terms as 

money or uniform patterns of behaviour. It is contingent upon context. The right 

information at the right time can change a key person’s mind and have great effect on 

decision-making, whereas a mass of salient information might have no effect if it is not 

listened to. This emphasis on meaning is intuitively very important and it cannot be 

ignored. Yet, one can make similar arguments about money or patterns of behaviour. 

Through careful strategic planning, by correctly targeting one’s resources, one can have

Confusion is likely in democratic political systems because some positive feedback is likely to relate 
to policies that are ‘popular’ while some negative feedback is likely to relate to policies that are 
‘unpopular’. However, popularity is not implied by feedback. For example, a person might oppose 
divorce personally, but give positive feedback to the decision to relax state laws restricting it on the basis 
of overriding liberal beliefs. In this context positive feedback could not be understood as meaning that 
divorce is ‘popular’ with that person.
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a greater effect with fewer resources. Likewise, while social measurements might make 

certain behaviour seem uniform (like numbers of people migrating or crime rates), what 

often matters more is what specific social groups are migrating or are involved in crime; 

that is, the qualitative dimension to the data. Thus unit homogeneity is a simplification 

in these cases too. Conversely, while still recognising the importance of meaning, one 

can model the effect of flows of information in ‘engineering’ terms (i.e. rate and 

volume) and derive some useful understanding from so doing. Having first modelled the 

flows of information in this way, one can then return to the question of semantics in a 

more focused and coherent manner later on.

Information Flows in a Political System

From the point of view of decision-making in a political system, and its interaction with 

the environment, the physical flows of information can be measured in terms of their 

rate and volume. In addition, the connections linking information flows with key 

institutions and decision-making structures can be examined. By mapping a political 

system in terms of information flows, one can describe the limits to the free flow of 

information and thus, the logical limits to the possible effect of these flows. Throughout 

the thesis, the central point being emphasised is that flows of information are logically 

prior to, and necessary for, democratic decision-making and accountability.

Returning to the absence of connections between different institutions or bodies, it is 

largely speculative to imagine what might have occurred if additional information was 

added to decision-making structures. It is difflcult to judge what meaning or concrete 

effect would have been derived from a given contribution. This is a key problem for 

theories of participatory democracy, and is present in discussions of democratic ‘voice’ 

and ‘inclusion’. However, the absence of access to information flows from decision

making structures is an easier phenomenon to examine. This returns to the key assertion 

that Przeworski et al make, that “we do not want governments to take actions that they
991would not have taken had we known why they were taking them”. Monitoring and 

scrutiny institutions are profoundly affected by what information they receive. 

Significant gaps in the flows of information to these institutions are highly relevant to 

the question of accountability (and are relatively easy to measure). Likewise, gaps in the

Przeworksi et al (1999)
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information made directly or indirectly available to citizens can be measured. Thus the 

absence of a connection between the public and certain decision-making structures, or 

the inability of the public to receive information from them or input information into 

them, would be important negative findings about the operation of an allegedly 

democratic political system.

The first point, that information flows can be measured in terms of rate and volume, 

involves modelling information flows in order to highlight transmission problems. Rate 

is easy to measure in terms of political institutions. If an oversight committee only 

receives information years after an event, than it will have a very limited ability to 

provide feedback to encourage or discourage the activity it monitors. Volume poses 

problems where an institution designed to monitor a given activity is swamped with 

massive quantities of information and has insufficient capacity to process it. In terms of 

institutional design, this highlights the need for more concrete resources for the 

institution to perform its task successfully. Where institutions are persistently under

resourced, the researcher can identify weaknesses in a given system of monitoring or 

accountability. The concept of noise can also be introduced. This is where salient 

information is contained within a larger volume of information, thus requiring the 

receiver to ‘unpack’ the transmission in order to find the relevant information; for 

example, this might occur when key data about certain government policies is buried in 

large statistical bulletins. Finally, the concept of blocking can also be introduced. This is 

the action of limiting or stopping a flow of resources or information and it is a 

particularly useful concept for describing the action of those information institutions 

whose purpose is to prevent others from accessing information held by a state.

To clarify the foregoing, what is being claimed is as follows. In all political systems 

there are outputs from decision-making structures, including resource flows (channelled 

by laws and policies) and information about these flows. The environment (which is 

everything that is not part of the decision-making structures) may respond to these 

outputs through feedback. Positive feedback is encouragement to continue or increase a 

given output. Negative feedback is encouragement to decrease, cease or reverse a given 

output. This feedback may take the form of resource allocations to support or prevent 

the activity in question, or it may take the form of signals (information) that have the 

effect of encouraging or discouraging the activity. A key claim is that a researcher can, 

albeit imperfectly, measure these flows. Among the important sites of measurement are
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institutions (laws, customs and practices) which channel the flow of resources and/or 

the flow of information. In relation to freedom of information, the main concern is with 

those information institutions that channel or block flows of information.

Feedback to decision-making structures, by the people affected by those decisions, is 

the structure implied by democratic rule. ‘Democratic’ political systems seek to 

structure and organise feedback so that it is representative of the citizen population (i.e. 

so that the ability to give feedback is available to all those affected by decisions). The 

efficiency or flaws of a democratic political system may or may not be apparent from 

examining any one institution in isolation. The student of democracy thus must be 

concerned to examine the effect of the full set of political institutions (democratic and 

non-democratic) as they work together as a system. So far, this approach seems to 

present a useful way of structuring the examination of a state and it holds out the 

possibility of concretely defining and measuring elusive concepts such as transparency 

and accountability. In particular, the systemic operation of all information institutions 

(those that block as well as those that release information) is the focus in the study of 

freedom of information as a necessary condition for democracy. The systemic approach 

is also useful because it is neutral with respect to the strength or extent of democratic 

participation that is envisaged by any given theory of democracy. The system merely 

shows the flows of information, which are open to interpretation on the basis of 

different theories.

Problems with Measuring Information Flows

One problem the measurement of information flows is the assumption of unit 

homogeneity that has been already mentioned above. This has been partially justified 

from the level of analysis being used in the study. That is, one can examine flows of 

information as if all information were the same, in order to emphasise whether access is 

restricted or not. However, once the analysis moves on to what specific information can 

be accessed and what specific information is not made available, then it becomes 

necessary to have a means of categorising information in order to be able to say which 

types are accessible or restricted, and moreover, access to which types is qualitatively 

more important for the operation of a democratic political system. Thus, the focus must 

return to the semantic definition of information. The content and meaning of 

information are clearly important.
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Different pieces of information carry different meanings, and the semantic value or 

likely effect of any piece of information is always open to interpretation. Semantics is 

concerned with the study of meaning and a key difference from information theory (in 

the sense of the engineering models discussed above) is that the meaningful qualities of 

information are not susceptible to quantitative measurement.^^^ Subjectivity, context 

and prior knowledge all render information’s effects variable. Different information can 

have different importance to different people at different times. With this in mind, 

whether it matters for democracy that an institution gives access to a piece of 

information now depends on whether the information has important content. Moreover, 

if this content is open to being interpreted differently by different people, the 

significance of granting access to it then depends on who accesses it and what 

interpretation they make of it. The whole benefit of granting public access to 

information is thrown into confusion and doubt by this. What is the demonstrable 

benefit of releasing information if it is going to be interpreted differently by different 

groups and individuals? Malicious or calculated interpretations of information could be 

used to attack political opponents rather than as part of any effort towards public 

understanding and better governance.

Despite the difficulties posed by semantics, information studies can provide a useful 

structure in which to frame this problem and within which to seek a solution. Figure 4.2 

illustrates the progression from raw data to reasoning.

Figure 4.2: Information in Context

Data -> Information Knowledge Reasoning

The contents of the human mind (and equally information held within organisations or 

computer systems) can be divided into four categories: data, information, knowledge 

and reasoning. Data are mere symbols (e.g. numbers, words). Literacy and numeracy 

(and perhaps other skills) are required for anyone to recognise and distinguish them. 

Data is meaningless unless one has a context in which to understand it. Elementary 

questions can be asked about data (e.g. who, what, where or when does it relate to). If

Cahir (2002) Section 3.2
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someone has answers to any of these questions about data, then it becomes information. 

Context gives meaning to data. Language skills -  the knowledge of what words mean -  

are the primary context that lets one turn data into information. Knowing different 

languages or special terminology, or else having technical expertise, might also be 

necessary to turn data into information. For example, a public body’s annual accounts 

might represent unintelligible ‘data’ to most people and ‘information’ only to those with 

accounting experience and other skills to understand the contextual meaning of the 

figures.

When one can recall information and apply it to ‘how’ questions, then one has 

knowledge. This relates to memory or the storing of ‘facts’. As such, it can relate to an 

organisation or com-puters as well as people (e.g. organisations store ‘administrative 

knowledge’ in their files and in the experience of their workers). Language is an 

example of knowledge. Not all information that a person encounters becomes 

knowledge. Only if it can be reliably recalled does it represent knowledge. The gap 

between information and knowledge is not clear-cut. Imperfect memories represent 

flawed knowledge. Likewise, incorrect or incomplete information can become incorrect 

or flawed knowledge.

The final state for the contents of the human mind is reasoning. More than mere 

knowledge, reasoning provides some answers to ‘why’ or ‘what i f  questions. It also 

represents the moral capacity to decide what is right or wrong. Reasoning represents 

connected knowledge in the brain, allowing one to make theories about why a fact is 

true and what might happen as a result of different possible actions. A person’s 

worldview or moral convictions relate to previous reasoning. Organisations also 

‘reason’. This takes place through formal and informal processes, such as meetings or 

report-writing, where an organisation draws upon the knowledge held in its files and in 

the minds of its staff, and acts upon this information. Again, the gap between 

knowledge and reasoning is not clear-cut. Also, incorrect knowledge can lead to 

incorrect reasoning. One of the reasons why bureaucracies develop in organisations is to 

organise information and maintain its consistency, accuracy and ready retrieval. In this 

way, decision-makers have access to the widest possible range of facts and have the 

highest chance of reaching the ‘best’ decisions.
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The problem of the semantic meaning of information can thus be framed as the degree 

of difference that can occur in the translation of data into information, knowledge and 

(ultimately) reasoning. The next question that arises is the extent to which information 

and knowledge can be interpreted during a process of reasoning/decision-making. It is 

one thing to argue that false or incomplete data will translate into misinformation or 

erroneous reasoning. It is quite another thing to argue that different sets of prior 

knowledge cause individuals to view data differently and to generate divergent 

interpretations, which at the same time are worthy of equal status and respect. The key 

point then is the degree of valid interpretation that is possible with a given set of data.

This simple point is the fulcrum for some major disagreements in social science. 

Various post-modern thinkers contend that social consensus on the question of 

interpretation makes concrete certain power relations in society. On the other hand, 

various public administration arguments put a great deal of data into a ‘technocratic’ 

category, with the idea that its interpretation in policy-making is non-ideological and 

relatively predicable.

There are several assumptions that come out of the translation of data into reasoning in 

the context of decision-making. There is the assumption that any situation is amenable 

to description through a finite (and reasonably manageable) amount of data. In other 

words, every policy area has a set of key ‘facts’ that can be known. This implies that 

data can be reliably measured. Furthermore, it is assumed that data can be collated and 

communicated. The questions of which ‘facts’ should be gathered, how they should be 

measured and how much data is necessary for decision-making all pose serious 

problems. Different perspectives suggest that different data should be gathered or that 

different degrees of importance should be accorded to the same data. For example, take 

the data-gathering exercise that might precede the construction of a new public building. 

Basic public administration would require physical site surveys and engineering reports 

to see if the building can in fact be built, to the correct standards and within a limited 

budget. But there are no obvious boundaries to the ‘technical’ data needed when 

deciding on such a project. Local people might be concerned with the aesthetics of the 

proposed building, requiring detailed architects plans and drawings to see if it fits in 

with neighbouring buildings. An environment impact statement might also be required 

to see what effect the new building will have on limited shared facilities. Will traffic to 

the building congest the local streets? Will the building require a lot of new services
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provided at public expense (like water, sewage or a new electricity substation)? And 

still the questions continue. Politicians might want to know whether this project was in 

the governing party’s manifesto, whether contractors are allied to the policy-makers in 

charge of spending public money on this building, or whether public resources could be 

better invested somewhere else. Special interest groups might also make submissions. 

Those concerned with equality issues, such as disability rights campaigners, might want 

to know if the plans include a ramp for wheelchair users or whether doors and lifts will 

be wide enough to permit their access. The list of potentially important data for any 

given project seems to be very difficult to determine. And the inclusion or exclusion of 

different data (or the extent of their inclusion) does seem to represent the use of power 

to include or exclude different concerns or social groups.

Despite the diversity of ‘facts’ that might be required for a given item of public 

decision-making; one must recall that time pressure and available resources necessarily 

limit the amount of information that can be gathered and included in making any given 

decision. Different decision-making structures operate under different constraints and 

with different thresholds for when sufficient information has been gathered (e.g. law 

courts operate under two strict thresholds: ‘beyond reasonable doubt’ and ‘in the 

balance of probability’, whereas other decision-makers may function on the basis of 

information that is considerably less accurate in order to operate within tighter time and 

resource constraints). However, decisions do get made and thus they must gather a 

certain amount of data beforehand. The scale or importance of a policy decision may 

require more or less data to be gathered. Although this set can vary and has changed 

over time to include newer concerns (such as environmental and equality concerns in 

the building example) it is nevertheless a finite and known set of data. Moreover, there 

are often institutionalised processes that permit people to make submissions or to gain 

access to the data being gathered (e.g. consultations, equality proofing or impact 

assessment processes). Once data has been gathered as preparation for decision-making, 

it is possible that this has some influence in the use of resources in the project and it is 

also possible for interested parties to pose questions about how this data was 

incorporated into the final decision. Seeing this as the first stage in the three stage 

process of decision-making, one can see how access to information could be important 

as it permits interested parties to see what data is being used in official decision-making. 

The public may not have the right to insist that other data should be included, but the 

elementary starting position for democratic rule is for the public to access what data was
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used, and to have explanations about how it was interpreted, in decisions made by 

public bodies.

It has already been argued that one needs to have some prior knowledge in order to 

convert data into information, knowledge and reasoning. Thus, in the case of accessing 

the data gathered for a given decision, one can see what is implied by freedom of 

information’s goal of transmitting information accurately from the government to the 

public. Not only does the information used to inform a decision have to be made 

available, but how it was interpreted also has to be explained and/or justified.

The extent to which decisions (especially those of a technical nature) can be explained 

to citizens raises the question of whether the public would need to have specialist 

knowledge to understand some explanations for decisions given by public bodies. 

Likewise, it raises the question of whether decision-makers would be aware of all of the 

prior knowledge (including assumptions and biases) that they include when they 

interpret information in order to make decisions. These more philosophical questions 

are addressed in Chapter 3, with freedom of information’s ideological reply that 

information flows must be critical, communicatively-rational and autonomy-supportive.

In sum then, the first stage of decision-making is the gathering of information. Data is 

interpreted on the basis of prior knowledge, giving the data meaning. The ‘facts’ 

required to make a given decision become information. The democratization of public 

decision-making implies public control of all three stages in the process of decision

making (i.e. information, discussion and decision-making). However, in terms of 

freedom of information’s end-goals, we are only concerned with the first of these. 

Crucially, this process of moving from data to reasoning illustrates the steps that 

decision-making structures in a political system must follow in moving from the 

information stage to the decision-making stage. Insofar as decisions are made on the 

basis of a discrete set of ‘knowledge’, this shows the theoretical capacity of public 

bodies to give explanations and/or justifications for the decisions they took -  including 

the transformation of knowledge into reasoning (i.e. the interpretation that was made of 

the information in deciding what decision to make). The decision to include or exclude 

data for a given project is significant in terms of the inclusion or exclusion of social 

groups or different perspectives on a policy issues. Moreover, the prior knowledge of a 

decision-maker will cause this data to be interpreted in different ways. Public access to

115



the full set of data gathered, and to reports on how it is interpreted in the making of 

decisions, is necessary for the public to reach an understanding of these factors.

This is the context in which institutions to regulate public access to information held by 

the state must operate. Those institutions that grant public access to information thus 

give citizens the capacity to judge decisions made by public bodies. However, those 

institutions that control or block what information is released give decision-makers the 

opportunity to avoid criticism from those who would have wished different data to be 

included as well as those who would have interpreted data in another way and reached a 

different decision on the basis of this different interpretation.

It is one thing to design a physical system for the transmission of signals (e.g. sound 

waves) and quite another to design a social system for the transmission of the kind of 

meaningful information about decisions, such as that implied by the foregoing. Yet, this 

is precisely what is being attempted by the aim of giving citizens access to information 

about policy-making (the end-goal of freedom of information).

It is important to note that the institutions to be designed have the purpose of 

transmitting explanations about the semantic content of information used to make 

decisions. This is a partial solution to the concerns with semantics and meaning raised 

above. These institutions do not attempt to determine the truth of the information used 

in making decisions, merely to accurately relate what information was included and 

how it was interpreted.

On a more pragmatic level, this approach gives the terms information, knowledge and 

reasoning a concrete sense. In terms of political institutions, access to information 

means access to documents, records, files, speeches, statistics, financial records and the 

like. Knowledge is the ability to recall this material correctly (or simply its storage in an 

organisation’s files) and reasoning is the ability to combine known material and to make 

decisions based on it. There is no metaphysical content to knowledge or reasoning that 

makes governance the sole province of an elite group. There is simply a model of how 

decision-making should be conducted in a democratic policy-making process. This 

model suggests that decision-making should involve an open process of information 

gathering, including all relevant stakeholders (i.e. those affected or interested by the 

decision). The evidence gathered should be weighed up using a publicly known set of
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rules and any assumptions made in the interpretation of the information should be 

explicitly stated. It is critically important, from the point of view of democratic rule, that 

there should be sufficiently adequate record-keeping to allow explanations and/or 

justifications of decisions to be made; that is, decision-makers should include all of the 

information used to arrive at decisions as part of their administrative knowledge. This 

has serious implications for record-keeping standards, including the documentation of 

assumptions and interpretations of information. The need to capture information relating 

to decision-making in such detail poses a challenge to the design of institutions to 

provide this information to citizens. In particular, when information may be 

unconsciously interpreted on the basis of the biases or assumptions of those in positions 

of authority, it seems likely that institutions will need to incorporate mechanisms for the 

questioning of those involved in decision-making, especially for major decisions. The 

role of oral questioning as part of the set of institutions that grant public access to 

reasons for decisions can be seen in the examples of parliamentary questions or 

interviews conducted by journalists.

Putting this into the framework of Easton’s model, the process of decision-making (or 

policy-making) may involve several cycles of output from and feedback to a decision

making structure. Statements or research relating to major decisions may attract a great 

deal of response from interested parties, and policy may well be altered in response to 

these inputs. In terms of the stages of decision-making, the decision-making process 

may move from stage one, to stage two, to stage three, and back to stage one again in a 

cycle of policy development (before ever moving to the fourth, implementation stage). 

This indicates that the information stage may be continually renewed in relation to 

certain policy areas. This is central to the discourse of free speech and freedom of 

information but the full process may be difficult to measure. However, the contrary 

position is much more amenable to investigation. Negative findings -  showing where 

decisions were made through secretive information-gathering and/or without allowing 

interested parties access to information -  are evidence for a block or limit being placed 

on democratic governance. Likewise, insincere public consultation exercises can also be 

exposed where explanations of how a decision was made fail to explain how the 

information gathered through consultations influenced the final decision. Public access 

to information does not imply majority rule or that ‘voice’ has any effect whatsoever, 

but it does push government towards ‘honest authority’, where decisions have to be 

fully explained and justified even when they may be unpopular.
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Honest Authority

Ideally, ‘honest authority’ means providing information about what decisions were 

made as well as the basis for those decisions in terms of evidence or rationale. Lukes’s 

three dimensions of power are a useful way of illustrating what this means. Policy

making obviously includes explicit decisions that are made, but it also includes the 

decision not to address other possible concerns (what Lukes calls the power of ‘non

decision’). hi addition, power as hegemony is also important; for example, the choice of 

what evidence to gather to inform a decision may be based on norms that in turn are the 

product of powerful actors in the system. These norms might also include what 

measurements should be taken to monitor a policy’s effects on society, the economy or 

the natural environment.

Thus, the ideal public information that should be made available to citizens comprises:

• What decisions were made?

• What evidence went into the making of these decisions (e.g. what evidence was 

sought and considered, how was it gathered)?

• What stakeholders were involved in the making of a decision (e.g. what 

submissions were accepted, what meetings were held, who was present at each 

stage)?

• What is the official explanation or justification for a decision?

• What decisions were not made? -  i.e. the knowledge of decisions made should 

be sufficiently complete that citizens can be confident that other decisions were 

not made in secret. Thus it should be clear in what areas policy-makers chose 

not to make decisions.

• How is it intended that a given policy will be implemented and have its effects 

monitored?

• What is the expenditure of public resources? This is important to ensure that no 

secret use of resources has been made through corruption or the abuse of 

position. It may also indicate the relative weight of decisions made -  e.g. the 

resources put into place to enforce a given decision.

Lukes (1974)
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These questions echo the sentiment of the questions asked by Weir about public access
224to policy documentation.

In addition, citizens should have access to additional information that is relevant to a 

decision, such as what evidence could (or should) have been included in making policy 

decisions according to alternative perspectives. In many respects, this requirement can 

be met by free speech and freedom of the press, insofar as interest groups and 

opposition political parties are given an opportunity to give their views.

In the case of Ireland, the above required information can be described as follows. Irish 

citizens should know the resource capability of the state, in terms of monetary reserves, 

revenue collected through taxation and other means, available credit, number and type 

of public servants, agencies and semi-state bodies, property and other resources. There 

should be a clear guide showing the structure of the state organs, from central 

Government Departments through to its myriad agencies and other state-sponsored 

bodies. The decision-making powers of each branch of Government (and its agencies) 

should be clearly described and a summary of the decisions of each should be made 

available. Citizens should know what resources have been allocated by each branch of 

Government, with detail on how this relates to specific projects/decisions. This is the 

content of ideal public information. All of it is information that should be available to 

central Government given that Ireland is a unitary state. And, insofar as the 

democratically-elected Government has access to this information, the ideology of 

freedom of information requires that citizens should have access to the same 

information.

Having outlined the content of information to be made available through freedom of 

information, it is necessary to present a model of the political system that includes an 

explanation of how institutions will operate within it to provide public access to 

information relevant to decision-making.

Weir (1994) pp. 148-149; see Chapter 1
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Policy-Relevant Information

Przeworski et al argue that political science lacks “a systematic picture of the function 

performed by present-day governments”. I r i s h  scholars also argue that there is no 

agreement about the overall functioning of the Irish political sy s te m .D e sc rib in g  a 

political system in terms of information flows is an attempt to go some way towards 

addressing the lack of a systematic description of the Irish political system and, by 

doing so, to present an approach that could be used generically by political scientists to 

examine the functioning of any contemporary political system. It does so by focusing on 

the flows of information relevant to policy-making, such as from decision-makers to 

citizens (sometimes via other elements of the system). This systematic description is 

necessary, as it makes it possible to see the level (or lack) of transparency in relation to 

policy-making that exists in the system. Likewise, the focus on information flows 

makes it possible to see the effects of access to information legislation -  not just on the 

relationship between citizens and public bodies, but on the system of information flows 

as a whole. This is a novel contribution to political science that presents an approach for 

the examination of ‘system changing’ (or ‘culture changing’) ideologies, such as 

freedom of information.

This approach concentrates on the flows of information in a political system and brings 

together four elements. Firstly, Easton’s overarching model of a political system 

(introduced above) provides the basic structure for this approach. Secondly, Karl 

Deutsch identifies the importance of key decision points in any political system. By 

identifying these points, it is possible to identify where decisions to release or control 

information take place. Thirdly, Basil Chubb presents a diagram of the policy-making 

process in the Irish political system. This is useful to illustrate many of the key decision 

points in the Irish case. (The information institutions of the Irish political system are 

examined in detail in Chapters 6 and 7). Finally, further analysis provided in this 

chapter gives a holistic analytical description of the wider set of institutions that can 

provide information about decision-making, even though they are not directly involved 

in policy-making.

Przeworski et al (1999)
Chubb (1992), see also Coakley and Gallagher (1999, editors)
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The emphasis on the flow of information from policy-makers to citizens allows one to 

equate calls for access to information held by the state with calls for access to policy

relevant information. As discussed previously, all information (even personal records) is 

potentially a way of accessing information about policy-making. Using the term 

‘policy-relevant information’ is a way of emphasising that decision-making and control 

over decision-making is at the heart of demands for access to information held by the 

state.

Key Decision Points

Deutsch argues that control of a political system often rests in relatively few hands. He 

argues that every system has “strategic points in the decision system”, where external 

and internal flows of information meet.^^^ Deutsch has a wider argument that he makes 

in relation to these decision points. He argues that regardless of the scale of any given 

state, there will be a layer of administrators operating as a support to the top layer. The 

people who occupy these points have the role of filtering information flows to the 

decision-makers, which gives them significant influence in modifying what information 

is made available to decision-makers, at least in terms of how it is presented and how its 

importance is emphasised (or not). Likewise, the individuals who occupy these points 

have the role of communicating and interpreting decisions made at the top and can 

influence their implementation as they go into force.

For Deutsch, this ‘colonel’ level in the hierarchy of state administrators has significant 

power, in terms of influencing decisions made by any regime. Deutsch uses this model 

to explain coups d ’etat in military regimes and the distribution of decision-making 

power in political systems more generally. Although he uses the term ‘colonel’ and 

gives military examples, this approach can be used in much wider circumstances. For 

the purposes of this chapter, Deutsch’s approach can be used to simply identify the key 

decision points in relation to the flow of information about decision-making.

But how does modelling information flows about decision-making generate a model of 

a political system? The answer to this question is related to the answer to why political

Deutsch (1966) p. 220 
Deutsch (1966)
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scientists would want to have a systematic picture of the function performed by present- 

day governments. One major reason why political scientists want a systematic picture of 

what governments do is in order to understand what factors influence the decisions that 

rulers make. A model of information flows about decision-making makes an important 

contribution to this goal as it identifies sites of decision-making and maps the extent of 

information flows from these sites. The model of information flows identifies the extent 

to which an observer can gain access to accurate information about the decisions that 

are being made as well as the rationale that is given for those decisions. By showing 

what aspects of policy-making are transparent, a model of information flows illustrates 

clearly the areas where external knowledge about policy-making is weak and requires 

investigation.

Decision-points within a political system are points at which a person or rule-based 

process can determine whether or not information is released. These decision-points are 

not uniform and occur as part of various different institutions in a political system. It is 

thus necessary to have a clear definition of what is meant by ‘institutions’.

Institutions

Adam Przeworski defines institutions as “rules (previously announced or learned 

inductively) which people expect to be followed (in a centralized or decentralized 

manner) by sanctions in the case of deviation”. T h i s  definition claims neutrality 

across academic divides; however it can be further pared down by Ockham’s razor. The 

assumption that sanctions are a necessary part of institutions makes unnecessary 

assumptions about human psychology and flies in the face of evidence to the contrary. 

The assumption in relation to human psychology is that individuals are instrumentally 

rational, and their behaviour must be understood as due to external sanctions rather than 

by internalised norms. Evidence counter to Przeworski’s position includes institutions 

such as voluntary activity, learning for pleasure and any other behaviour largely 

influenced by ideas rather than by tangible gains or losses. Przeworski also potentially 

excludes major cultural institutions such as art, music appreciation and religious 

observances.

Przeworski (2004) p. 2 (footnote)
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A more flexible heuristic for human psychology is that the mind is a pattern recognition 

device and that humans leam and engage in complex patterns of behaviour. For the 

social scientist, institutions can thus be seen as broadly consistent patterns of behaviour 

shared by groups of people. In this thesis, institutions refer to those formal and informal 

patterns of behaviour that are established laws, customs or practices in a given political 

system. Specifically, this thesis is concerned with institutions that permit or deny access 

to information about political and policy matters.

The study of institutions permits the social scientist to examine the key points in society 

where ideas or goals are translated into rules or guidelines meant to influence 

individuals’ behaviour. The study of institutions allows the researcher to bypass the 

complexities of individual psychological differences and to concentrate on widely 

shared patterns of social behaviour.

For political science, this permits the examination of institutions in terms of the 

distribution of resources and (by implication) their role in influencing the political 

power of different groups in society. For the examination of freedom of information, 

information is the resource in question alongside whether other factors, such as money, 

time, education and access rights, lead to its free or restricted distribution. Access to 

information held by the state, and/or the ability to restrict others’ access, implies a 

measure of one crucial element of the political power of a given individual or group.

For democratic theory (and many other political theories, including freedom of 

information) institutions are one of the key sites of praxis, where theoretical end-goals 

are translated into action. Institutions such as constitutions, laws, moral maxims and 

organisations, or even regular newspaper columns, can all reproduce social behaviour 

based on normative goals. Any of the above is only an ‘institution’ in so far as it is part 

of a consistent pattern of human behaviour. It is in this way that the regular readership 

of a given newspaper might form more of a social institution than the theoretical 

application of some law that has not been invoked in the courts for decades.
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‘Information Institutions ̂

The structures and strategies to achieve freedom of information thus focus on the 

institutions that grant access to information as well as those institutions that block or 

deny access to information.

Various political scientists have recently raised the question of institutions to act as 

intermediaries carrying information between authorities and c itiz e n s .D isc u s s in g  

information institutions, Przeworski et al use the term ‘accountability agencies’, while 

Latham calls them ‘infomediaries’ (from information intermediaries). These 

information institutions include those that control or limit access to information and 

those that grant access.

Arguments in favour of the need for secrecy or the public right to access certain 

information, tend to emphasis constitutional and legal provisions for each; with the 

result that constitutional and institutional arrangements effectively reproduce the 

antagonism from the discourse; that is, states often have both freedom of information 

and official secrecy laws, which can mutually constrain each other. Political leadership 

and events tend to determine the priority given to each position over time. The law 

courts naturally become caught up in this antagonism by giving interpretations of 

statutes and rulings on the relative merit of different arguments for and against access to 

information.

Whereas those who view access to information as a inalienable right (i.e. those arguing 

from a deontological position) tend to focus on the enforcement of constitutional and 

legal rights, which in turn emphasise institutions such as the law courts and the media, 

the proponents of access measures to enhance administrative efficiency tend to focus on 

specialist bodies whose remit covers only some part of official information, such as 

ombudsmen, national auditors or regulatory agencies. In all cases, we can refer to 

information institutions; that is, institutions that are situated on decision-points within a 

political system and which can directly or indirectly permit the public (or 

representatives of the public) to have access to information held by the state. This shows 

the importance of institutional design as part of the structures and strategies to advance 

the end-goals of freedom of information.

See for example Przeworski et al (1999), Pitketty (1999), Latham (2003), Persson et al (1996)
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The full range of information institutions in the Irish political system will be detailed in 

Chapter 6. In particular, each will be examined to see whether the information flows 

they permit are critical, communicatively-rational and autonomy-supportive.

Describing Information Institutions

Returning to the design of information institutions, it is through these that access to 

information can be granted or prevented. To a certain extent, information institutions 

have evolved organically to fill certain roles in a political system. Their powers and 

influence may stem from the outcome of a struggle for power; for example, a struggle 

with authoritarian monarchs to achieve access to information and to wield sanctions on 

the basis of this information was a historical factor in the evolution of many parliaments 

and their prerogatives. Moreover, parliaments were neither designed to be 

information institutions nor are their functions as such an institution equal to the whole 

of their powers.

Some information institutions are more explicitly designed as such, and are given 

certain roles within a political system to achieve certain goals; for example, independent 

regulatory authorities, auditors and public inquiries.

Both purpose-designed information institutions, as well as those institutions which have 

an ‘information institution’ role or aspect alongside other purposes, can have their 

characteristics described in the same terms.

Firstly, an extension of the engineering analogy can be used to describe the transmission 

of information institutions in terms their capacity to amplify, dampen, distort or 

substitute information. Amplification is where the semantic content of information is 

altered in a way that emphasises some part of the content above others. Dampening is 

the logically corollary of this. It is where some part of the content of information is 

under-emphasised in comparison with the original information. Distortion goes further, 

as it is where some part of the information transmitted is actually changed in meaning.

See for example, Birkinshaw (2001), pp. 102-106
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Substitution involves the replacement of some part of a transmission with information 

that was not originally there.

These terms are useful to structure the analysis of information that may be made 

available through an information institution. They present a way of examining the 

transmission of semantic (meaningful) information in an objective way that avoids the 

difficulty of interpreting the importance of its meaning or how effective it will be. The 

emphasis is on the capacity of information institutions to change the meaning of 

information they make available. The extent to which this is possible undermines the 

guarantee that the institution is making a fully accurate flow of policy-relevant 

information available to citizens.

To examine amplification and dampening requires a comparison between the initial 

signals (information) and its state when it arrives at its target. Typically, in a political 

system, we are concerned with the state of information about decision-making when it 

arrives at an information institution. This comparison is not always possible, as the 

initial information may not be available for comparison with the information entering or 

exiting institutions. Nevertheless, the design of information institutions, from the law 

courts to industry regulators, is often highly concerned to preserve accurate 

transmissions of information. And these institutions use various strategies and tools to 

achieve this (e.g. rules of evidence, discovery, investigation, questioning, etc). Thus, 

these can be factored into the model. Institutions that lack strategies and tools to achieve 

accurate transmission are not something to be ignored as immeasurable, but they 

highlight serious flaws in a system of democratic government and accountability.

Distortion and substitution (or ‘misinformation’ and ‘disinformation’) are similarly 

difficult to measure. The line between the valid interpretation of information and its 

manipulation is often difficult to gauge. Nevertheless, information institutions again 

have tools and strategies to enable them to combat these problems (e.g. debate and the 

contrast of multiple competing interpretations). Also, in some cases, such as in the law 

courts or some parliaments, distortion or substitution (i.e. purposeful deceit) can be 

severely punished.

Secondly, there needs to be a measure of the capacity of information institutions to 

operate freely to transmit information. This ‘freedom to inform’ includes the level of
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resources available to the institution, the sanctions it can wield to achieve its goals, as 

well as its constitutional or legal independence (and how robust this independence is in 

relation to institutions or political actors that may seek to block the release of 

information).

These transmission characteristics, as well as the freedom of action of a given 

institution, will be further examined as part of the typology of information institutions 

used in Chapter 6.

The information institutions of most relevance to freedom of information’s end-goals 

are those that grant public access to information held by state bodies. Freedom of 

information’s proximate end-goal is to maximise this access, thus its proponents must 

be concerned to maximise the power of information institutions that grant access and to 

limit the reach of information institutions that limit access. The apex of this concern is 

to ensure that the overall, systemic operation of a political system ensures a sufficiently 

high level of information is released to citizens. Where there are blocks to the release of 

information, the proponents of freedom of information must be concerned to reform 

existing institutions or design new ones to maximise the flow of information from 

decision-makers to citizens.

Strengthening Information Institutions

It is necessary to examine the general arguments surrounding the attainment of good 

public administration in order to set out the limits of designing information institutions 

to release information relevant to policy-making. The 1940s Friedrich-Finer debate in 

public administration attempted to find a basis for reliable public service. “Friedrich 

argued for less reliance on external accountability mechanisms in lieu of the increasing 

role of professional and personal responsibility” whereas “Finer contended that 

responsible behaviour depends on the enhancement of external accountability”.̂ ^̂  Both 

stressed the importance of fostering personal responsibility among administrators.

Reliance on the personal responsibility of administrators and politicians raises the 

‘problem’ of trust. The problem is that sometimes individuals do betray public trust and

Dubnick and Justice (2002) pp. 2-3
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it is traditionally seen as difficult to know who can be trusted or what level of trust 

represents a reasonable risk for the public to take.

While Friedrich and Finer both rely on personal responsibility, they diverge radically on 

where this sense of responsibility comes from. For Friedrich it seems to come from an 

individual’s internal set of values or norms. Finer, on the contrary, sees personal 

responsibility as something imposed by an external environment upon an individual. 

External accountability mechanisms reinforce desirable conduct in the minds of 

administrators. The Friedrich-Finer debate opens a spectrum of possibilities about the 

source of individual motivation.

Dubnick and Justice explain how such a spectrum is possible, despite the diametric 

opposition between internal and external motivation. They argue that personal 

responsibility can be explained through a psychological/sociological approach. The 

sociological perspective sees institutional processes as situated pressures that impact on 

social actors and encourage certain behaviours, while the “psychological perspective 

provides a foundation for understanding ethicality as a human response to those situated 

pressures”. The dichotomy between intrinsic and extrinsic motivation thus represents 

disagreement about what generates and sustains personal responsibility in the minds of 

individuals. Intrinsic motivation relies on the permanence of morally correct or 

honourable ideas in the minds of individuals, whereas extrinsic motivation assumes that 

individuals need to be aware of imposed limits and sanctions in order to preserve 

personal responsibility. Thus a spectrum between the two positions represents the 

degree to which each element is involved in the motivation of administrators.

On one end of the spectrum is the ideal of the public-spirited administrator or policy

maker, who is characterised by loyalty, patriotism, honesty and similar virtues. 

Examples of this can be seen in Oxford and Cambridge Universities in the UK, which 

have a long tradition of inculcating these virtues in generations of students, with the 

explicit goal of providing a cadre of honourable public servants.^^"  ̂ The traditional 

practice of Irish public bodies to recruit school leavers in order to inculcate values of 

public service in them can be seen as a similar attempt to generate a class of public

Dubnick and Justice (2002) pp. 12-13 
Horton (2006)
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servants who are loyal to the nation. The problem with this model as a general type is 

that it requires a good deal of social consensus and homogeneity. As soon as a 

heterogonous population challenges the privileges of an elite ruling class then this 

system deteriorates. Very particular social circumstances are required to foster sufficient 

trust in such a ruling elite to permit this sort of system to work successfully.

On the extreme other end of the spectrum is the model of externally controlled agents. 

This model relies on rewards for loyalty, harsh punishments for traitors and a network 

of scrutiny and monitoring to ensure that power is not misused. The problem with this 

approach is that it relies on a level of scrutiny that is simply unattainable in realistic 

circumstances.^^^ Administrators need some freedom of action in order to efficiently 

and flexibly respond to day-to-day problems, let alone crises. Excessive monitoring can 

slow down administration excessively and can consume vast resources.

Contemporary political science approaches often use an economically-derived principal- 

agent model as the basis for understanding human motivation and for designing 

administrative institutions. These models are closer to Finer’s perspective and study the 

underlying relationship between citizens ( ‘principals’) and politicians and public 

servants (their ‘agents’) to whom they have delegated decision-making. The key 

concept in question is the accountability of the agents to their principals. That is, the 

problem for the principals is to retain some hold over their agents to prevent them 

abusing the power that they have been given. Although agents are given some freedom 

to make decisions, some mechanisms have to be put in place so that they can be 

sanctioned by their principals for these decisions.

Principal-agent problems are generally presented in economic terms. Principals attempt 

to control their agents through presenting them with rewards for compliant behaviour 

and/or sanctions for misconduct. Agents measure their expected gains from compliance 

and from misconduct. The ‘solution’ to principal-agent problems is to construct 

institutions so that the balance of costs and benefits to agents is in favour of compliant 

behaviour. The principal-agent approach can be seen as a version of the strongly 

extrinsic approach to public administration. It proposes institutions that do not rely on

Offe(1999)
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trust at all, as rational actors will follow the logic of incentives and can be steered into 

compliant behaviour.

The principal-agent approach can be quite sophisticated in dealing with the limits of a 

purely extrinsic approach. For example, in order to maximise scrutiny and monitoring 

(while admitting that constant monitoring is too resource intensive), a network of 

independently operating ‘agents’ who perform monitoring and scrutiny tasks on a 

random basis can be used. This can radically increase the uncertainty attached to 

betraying public trust, as a public servant can never know when the next inspection 

might occur. This uncertainty will lower the calculus of gain from betrayal and may be 

sufficient to tip the balance in favour of compliance with the public interest.

However, assuming that a network approach is sufficient to generate compliant 

behaviour from public servants, there are still two serious problems with the principal- 

agent approach. Both of these problems centre on information. The first problem is that 

agents who are in charge of public resources may be able to give false or misleading 

information to monitoring agents or to the public (their principal). The second problem 

is that the public may not have sufficient motivation to act as a thorough principal.

In order to limit an agent’s ability to mislead the public, one might employ intermediary 

agents with more specialised knowledge to scrutinise the original agent’s behaviour. 

These may act as information institutions, channelling information to citizens about 

decision-makers. However, this still requires the general public to receive information 

from a secondary agent and it also rests on the assumption that information can always 

be gathered and transmitted. This is not guaranteed; for example, while the data 

gathered to make a decision may be available, how this data was processed during 

decision-making might require the co-operation of the decision-maker to explain and 

justify assumptions that were made, the interpretation that was made of information, the 

reasons why certain information was included or excluded and how all of this brought 

about the subsequent decision. It is hard to see how a principal-agent model can 

motivate full co-operation in such cases.

When it comes to the public, there is a problem with translating this type of 

accountability into democratic practice. A principal-agent relationship can only work if 

the principal is attentive to the behaviour of the agent. For this to be possible, the
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principal needs independent, quality flows of information about the agent’s behaviour. 

Crucially, the principal must also invest effort in this information. In the latter case, 

there are a serious scale effects that hmit the applicability of an economically-based 

principal agent model. When the principal is a large group of people (such as the 

citizens of a democratic state), there is very little incentive for them to engage with 

information about their agent’s behaviour.

Citizens (as rational actors) have little or no motivation to inform themselves, as a 

single vote has such small influence in the aggregation of preferences. If some citizens 

spend time informing themselves, others can act as ‘free riders’ and exploit their efforts 

without contributing to them.^^^ Apathy is thus a rational response to the circumstances, 

as no-one should wish to invest a significant amount of time and effort for little or no 

reward. The logic of ‘rational apathy’ in these circumstances depends on the economic 

assumptions of the model. As long as individuals are seeking to maximise their own 

interests, regardless of the interests of others, then apathy is rational.

A principal-agent model relies on instrumental rationality in order to calculate the costs 

and benefits that agents are presented with, in any given institutional arrangement. But 

the same philosophical basis makes it irrational for principals to expend effort 

informing themselves. Thus, insofar as principals require information to monitor the 

behaviour of their agents, the fundamental logic of the principal-agent model 

undermines the informational process that it depends on.

This paradox results from assuming that actors have purely extrinsic motivation to 

access information. That is, information is a resource to be gathered only for tangible 

personal gain. Thus, in a principal-agent relationship where the public is the principal, 

the agent can abuse public resources as long as this abuse costs an individual member of 

the public less than the effort of being constantly informed about the principal’s 

conduct. As discussed above, this problem can be reduced by employing intermediaries 

as monitors between the mass of principals and the original agent. The terms of 

employment of these monitoring agents can include strong incentives to prevent the 

original agent from abusing public resources. But this second principal-agent model 

also requires that the public invest the effort to inform themselves about the monitoring

The basic references for this position are Downs (1957) and Olson (1965)
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agent’s conduct. The extent of this problem can be shrunk, but it cannot be completely 

eliminated.

While a given institution in the network may give a relatively strong guarantee of 

accountability o f an agent to a principal (who may be in turn an agent of another 

principal, several steps removed from the citizens of a state), it does not guarantee that 

this accountability will be democratic. If some citizens are excluded from the 

information necessary to engage in this process of feedback, than the process is less 

democratic than if they were included. The information free-rider paradox suggests that 

to the extent that the principal-agent model is correctly based on the assumption of 

instrumental rationality, it is to the same extent undermined in its ability to generate 

democratic accountability. While a network of principal-agent institutions might be able 

to secure accountability, this is more likely to be accountability of one agent to a 

‘principal’ who is in fact the agent of a more removed principal. It seems more likely 

that this accountability will stop at the level of elite groups rather than at the level of the
237general public, due to the limited motivation of mdividual citizens to be involved.

Both the ideal of freedom of information and its implementation as legislation to allow 

public access to information held by the state encounter the same two limitations if 

modelled in terms of a purely extrinsically motivated principal-agent relationship; that 

is, there is insufficient motivation for agents to co-operate in giving information and 

there is little motivation for the general public to engage with information.

Extrinsic versus Intrinsic Motivation

In order to move beyond the paradox generated by the reliance on purely extrinsic 

motivation in the design o f information institutions, one possible solution is to move 

closer to Friedrich’s position that intrinsic motivation has a role to play in influencing 

agent’s behaviour.

The claimed advantage of relying on extrinsic motivation is that it eliminates the need 

for trust in the character or virtue of an agent. Rational expectations of costs and

See also, Dahl (1989) p. 338 re his concern about elites with specialist knowledge undermining 
democratic rule.
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benefits can be calculated for any given administrative role and manipulated 

accordingly. However, this claim is not so certain. There is evidence of individuals 

ignoring the rational calculus of cost and b e n e f i t , a n d  there seems to be a need to rely 

on (non-instrumental) co-operative behaviour to access information relevant to 

monitoring. One can thus claim that a principal-agent approach based on solely extrinsic 

motivation does not really eliminate the need for trust; it just displaces it from trust in 

political actors to trust in the model’s assumptions of economic rationality. And if the 

main advantage of relying on solely extrinsic motivation is in doubt, than it seems 

sensible to consider what use can be made of intrinsic motivation (without necessarily 

going to the extreme of naively handing control over public administration to an 

putative ‘honourable elite’).

In order to foster co-operative behaviour, so that agents fully explain their actions and 

decisions, they need to be motivated to do so. This is where concepts such as openness 

and transparency tend to be voiced, although it is perhaps more exact to specify that 

decision-makers should feel motivated to release the full set of data upon which they 

based their decision, as well as an explanation of how they interpreted this data. Such 

motivation can only come from a political culture where it is standard practice to release 

such information and where secrecy is rare and regrettable, even when it is seen as 

necessary.

To solve the problem of the public’s apparent lack of motivation to monitor their 

agents’ behaviour, a solution can also be found in political culture. This time, there 

needs to be a culture where citizens feel that it is important to be informed about their 

state and its policies. Given the minuscule effect of a single vote, this culture must be 

founded in intrinsic motivation. Concepts such as ‘democratic culture’ or ‘civic duty’ 

are relevant to this discussion.

The problem with both solutions based on intrinsic motivation is that they can seem 

even less probable or convincing than the principal-agent approach based on extrinsic 

motivation, despite its limitations. The challenge is thus to find compelling reasons and 

evidence to suggest that reliance on the type of intrinsic motivation described above is

See for example, Green and Shapiro (1994)
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more trustworthy than reliance on extrinsic motivation. More precisely, the challenge is 

to move past the evident limitations seen so far in extrinsic and intrinsic approaches.

One question this raises is; how much trust is involved? Putting this another way: what 

are the risks in trusting a given agent or in trusting the public’s motivation to be 

genuinely informed? This question can be answered by reference to the extrinsic 

motivation calculated by the principal-agent model. Specifically, the ‘benefits’ that a 

given agent might conceivably gain from abusing public resources can be calculated. 

These resources are more at risk when monitoring is weak or difficult and less at risk 

when there is a strong monitoring regime in place. Thus, the risk demonstrated by the 

principal-agent approach can be used as a basis for institutional design.

This measurement of risk gives an approximate but tangible level of trust that is 

required in the intrinsic motivation of agents to act selflessly by co-operating in the 

provision of full information about their actions. It also gives a measurement of the risk 

the public is taking by not informing itself about the behaviour of public servants.

However, the ‘free rider’ problem regarding public information remains significant. The 

explanatory power of extrinsic motivation is well established in political science; for 

example, in terms of the significance of a citizen’s personal experience of the economy 

in influencing their voting decisions. While intrinsic motivation could conceivably 

cause all citizens to be sufflciently motivated to inform themselves, this seems to call 

for very powerful intrinsic motivation. It is more difficult to imagine what would cause 

such intrinsic motivation than it is to imagine administrative practices that inculcate 

openness and transparency. As such, the rest of this chapter will try to propose a 

solution to this problem.

The proposed solution is that it may be possible to rely on a network of social and 

political groupings to act on behalf of individual citizens. This approach is different 

from a network of principal-agent relationships for two reasons. Firstly, many social 

groups may act on the basis of strong intrinsic motivation, rather than on the basis of 

extrinsic motivation. These groups may thus have sufficient motivation (and other 

resources) to monitor policy-making that individual citizens are likely to lack. Secondly,

Downs (1957)
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rather than relying on a complex network of linear relationships between principals and 

agents (even including intrinsic motivation in the calculus of the likely behaviour of 

agents), this approach involves taking a systemic approach to studying the operation of 

a political system and the flows of information (and thus accountability) from decision

makers to the public. The reliance on social and political groups is tied to Dahl’s 

conception of pluralism in democratic states. The systemic approach requires further 

explanation to show what it entails and why it is more suitable for this task than linear 

approaches.

A Systemic Approach to Accountability

Przeworski highlights the endogenous nature of institutions.^"*^ This poses something of 

a problem for certain traditional social scientific approaches. Essentially, the core 

institutional framework and the patterns of behaviour it occasions are mutually 

reinforcing. Thus, the influence of a core institutional framework cannot be isolated 

from social influences, and its causal (explanatory) power cannot be isolated. That is, 

the institution encourages certain patterns of behaviour, but these patterns of behaviour 

also encourage others to share the same behaviour.

With something as wide-ranging as freedom of information, the question of endogeneity 

between core institutional frameworks (e.g. access to information laws and officials 

whose role it is to prevent or promote public access to information held by the state) and 

social behaviour suggests grave difficulties for the social scientist in ever isolating 

linear causal relationships that have any explanatory power.^"*' Fortunately, science has 

an alternative to linear causality in the form of systemic analysis. In systemic analyses, 

which are commonly used in ecology, cell biology, crystal formation and genetics, the 

ability to measure the causal power of single variables is sacrificed in exchange for the 

ability to model consistent patterns of behaviour over time caused by the presence of 

given combinations of causal variables. Systemic approaches also permit a deeper 

examination of the complex interactions between variables as well as the sometimes 

extraordinary and unexpected traits of certain variables which only occur when they act 

in concert, called ‘emergent properties’.

Przeworski (2004) p. 2 This footnote appeared in an earlier version o f  this text. 
See for example, Przeworski (2004)
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Freedom of information in a political system can thus be examined through a systemic 

examination of the network of institutions through which policy-makers come to give 

full and accurate information about their decisions to the public they serve. The 

systemic approach argues that this release of information has to be seen in the context of 

a whole system, including those institutions that block information as well as those that 

grant access to it. A ‘whole system’ approach also allows one to see how (and whether) 

information granted by one institution could be used by the public to seek redress or 

sanctions through other institutions in the system. An analysis of information flows in a 

political system suggests that the action of diverse information institutions can be 

coherently described and analysed. But the complex interaction of a variety of principal- 

agent models is difficult to sustain as it becomes increasingly difficult to calculate the 

accumulated costs and benefits, especially where periodic or random monitoring 

requires that uncertainty about detection must be modelled as part of the cost calculation 

of agents. The systemic approach can cope with this complexity because it works on 

alternative principles to the linear calculations used in principal-agent modelling. One of 

the central aspects of studying information flows is that the influence of information 

may readily be felt at different points in a given system simultaneously, rather than as 

part of linear principal-agent relationships.^''^

Linear versus Systemic Approaches in Social Science

One of the limits that many approaches to the interaction of accountability, democracy 

and information face is that there are many variables involved and that these variables 

often have complex interactions. Przeworski et al go as far as to say political science 

lacks “a systematic picture of the function performed by present-day governments” and 

that this impedes the study of accountability.

Many political scientific research projects use a linear analytical approach. That means 

that they seek to identify a small number of key variables in order to isolate cause and

See also, Persson et al (1996) p. 29 who use mathematical models to simulate checks and balances in a 
political system. However these are limited to core institutions such as President versus Congress, and do 
not take account o f the multiplicity o f  other information institutions. They do note that future research 
should include the important role o f the media.

Przeworski (1999)
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effect. This is an appropriate method in many circumstances, as it produces superior 

results in terms of measuring causation. It is assumed that the factors that motivate 

behaviour are unit homogenous and that their cumulative effect (from different sources) 

can be calculated, with the presumption that agents will seek to minimise costs and 

maximise tangible benefits for themselves. Institutional design is then made possible by 

ensuring that the calculus of costs and benefits is weighted in favour of causing desired 

behaviour on the part of agents. However, linear analysis has scale limits. The larger the 

number of variables affecting a phenomenon, and the more complex their interaction, 

the less reliable it is as an approach. A linear analytical approach is likely to be 

successful when “a small number of variables is involved”, when the “effects of positive 

and negative feedback are negligible”, and when the “effects of variables can be 

accumulated in straightforward ways”.̂ "*"*

A political system, understood as a network of information institutions connecting 

decision-making structures and those affected by decisions, is complex. Although 

information institutions can be described in terms of comparable characteristics, they 

can be influenced by many different factors. When these detailed descriptions are taken 

into account, there are many variables involved. For example, the personnel and 

methods used in releasing information from press offices to media organisations are 

quite different from those used in releasing information from accounts departments to 

external auditors and regulators. The effects of these variables are not easily 

accumulated and may defy quantification in some cases. For example, it is difficult to 

compare the effect of press releases versus annual financial statements.

Feedback is also a strong feature of the information flows in a political system. An 

information institution that provides information is likely to receive positive feedback 

from those who want to access the information (citizens, decision-makers or other 

information institutions). At the same time, the same institution may receive negative 

feedback from those elements of the system (such as information control institutions) 

who do not want information to be released. An information control institution may in 

turn receive negative feedback from bodies concerned to reduce its effect. All of this 

feedback may proceed at different speeds within the system, as part of its ongoing 

functioning and evolution. Linear analysis requires there to be negligible feedback

Ridgway (1998) pp. 6-7
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precisely because feedback collapses cause and effect into simultaneous, endogenous 

processes.

Where there is strong feedback in the relationship between variables, a linear analysis is 

obviously impossible. Li this way, it is possible to see how a network analysis of linear 

principal-agent relationships becomes incapable of dealing with the complexity and 

level of feedback involved in modeUing information flows in a political system. But it is 

vital to be able to measure these information flows in order to build an understanding of 

accountability and democracy. The systemic approach can be used to treat the political 

system as a formal system (in engineering terms) as a means of moving beyond the 

limitations of principal-agent modelling and providing the overall picture of 

government that Przeworski et al describe as missing in political science. A systemic 

approach provides a holistic description of a system of connected and interacting 

elements. The concern of the approach is not to isolate causation, but to measure the 

type and extent of interaction between the different elements.

There are two questions that are worth examining in relation to systemic analysis. First 

is the question of how it copes with ‘biases’ that undermine linear analysis. Secondly, 

what advantages does a systemic approach have over a linear approach that may 

compensate for the loss of explanatory power?

Research based on linear analysis must meet three conditions before it can propose its 

findings as a model of cause and effect. These three conditions can be characterised as 

biases that the research must a v o i d . T h e  first bias identified in causal research is 

called omitted variable bias. This is simply where the research has left some important 

cause out of its calculations. In this case, the ‘causes’ that the research identifies may in 

fact be manifestations in turn of this omitted underlying variable.

The second bias of causal research is called selection bias. This is where the examples 

under scrutiny are not representative of the whole set of such phenomena. As such, the 

degree to which the samples are unrepresentative will distort the conclusions of the 

research accordingly. Where the object of a study is too large for every case to be 

included in research, different methods can be used to ensure an unbiased selection of

King et al (1994)
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samples, for example random sampling (to eliminate any preferences the researcher 

might have for particular cases).

The third bias of causal research is called endogeneity bias. This is where the ‘cause’ 

under scrutiny may be in fact caused by the ‘effect’ that it is supposed to be causing. 

Avoiding this bias is crucially important to any claim that a piece of research involving 

a linear analysis actually demonstrates causality. This is a particular problem for social 

science, as laboratory conditions are not available and options for experimentation are 

limited. It is thus hard to insulate research against the possibility of endogeneity, even 

when events follow a chronology. Endogeneity bias is often bound up with omitted 

variable bias, where a claim that a piece of research demonstrates causality may in fact 

involve circularity, where an omitted variable shows the influence of the ‘effect’ on the 

‘cause’.

In linear research, endogeneity and omitted variable bias tend to be solved over the 

long-term through the comparison of different pieces of research. While one can quite 

easily critique a single piece of research on the basis of one these biases, it is more 

difficult to provide empirical evidence that both backs up these criticisms and also 

presents more solid evidence than the original research. One advantage of linear 

analysis is that it presents clear claims that can be further reinforced or challenged by 

empirical findings. Individual research projects fit into groups of associated and 

compatible research. These groups represent progressive or regressive scientific 

research programmes based on whether their fundamental assumptions are strengthened 

or weakened by the empirical evidence that they generate.

Systemic research operates on a higher level of analysis than that typically taken in a 

piece of linear research. This permits a systemic project to view a complete organisation 

or system, rather than merely the operation of one element of the system. As such, 

systemic research is closer to operating as a scientific research programme in its own 

right. Crucially, systemic research is not merely the accumulation of linear research but 

it exposes new insights that may be missed by a narrower research focus. For example, 

it can reveal aspects of a system’s behaviour that are invisible in linear analyses called 

‘emergent properties’; that is, unexpected properties of the system that emerge in certain 

conditions when there are certain interactions between elements of the system. In simple 

terms, a systems analysis can measure the property involved when ‘a whole is equal to
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more than the sum of its parts’. This leads to the argument that linear research cannot be 

simply accumulated to form a complete scientific research programme, as the narrow- 

focus of linear analysis requires the complement of holistic systemic analysis to check 

for emergent properties that may exist in a given body of linear research.^"*^

One of the ways in which systemic research complements linear research is that the 

three biases that linear analysis must avoid operate differently. Omitted variable bias is 

still important and is the least changed criterion for systemic analysis. Linear models 

tend towards parsimony in order to make straightforward claims about causation. As a 

systemic approach does not claim to isolate causal variables, it is not concerned to limit 

the number of variables in the model. On the contrary, a systemic analysis attempts to 

take a holistic approach and must be concerned to include all relevant variables.

Selection bias is also a decreased concern for the systems analyst. The holistic approach 

of systems analysis necessarily includes the set of all cases, whereas linear research 

tends to focus on specific cases. However, where the researcher wishes to examine part 

of a system in detail, then the same methodological concerns apply to systems research 

as to a linear analysis, which really represents the ideal of research that explicitly 

involves both systemic and linear work in combination.

Endogeneity bias is utterly different when viewed from a systems perspective and this is 

the basis for revealing emergent properties that may be invisible in linear research. 

Rather than representing a bias that disturbs clear explanations of cause and effect, 

endogeneity is a virtue in the overall description of the interaction of elements within a 

system. Endogeneity is seen as something inevitable and useful, as it emphasises the 

importance of feedback in explaining the behaviour of a system.

Feedback is one of the key processes that is often missed in linear research. For 

example, referring again to Easton’s model of a political system, a political scientist 

might be concerned to explain the results of an election. A linear approach would 

examine all of the inputs into the decision-making process and then relate these to the 

outputs (i.e. voting behaviour). A systemic approach has a different concern, which is 

the operation of the system and properties that can be attributed to the system (e.g.

Capra (2002) p.2
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whether it is democratic or not, or whether political accountability is being achieved). 

The systemic level of analysis might require looking at a number of election results over 

time. This broader approach might lose explanatory power when it comes to detailing 

the causal power of inputs to any one particular election, but it allows the researcher to 

examine how the outputs (voting behaviour) of one election may become an input that 

influences the decision-making process in subsequent elections. If the concern of the 

research was to explain election results, this would only represent a chronological 

account of a series of linear relationships. However, once there is an attempt to describe 

properties of the system (e.g. how strongly democratic the electoral system is) than 

outputs and inputs are collapsed into an ex temporal examination of the overall process. 

On a systemic level, endogeneity bias simply does not exist.

It is worth further examining the concept of ‘emergent properties’ to make the critique 

of linear analysis strongly plausible. Emergent properties can only be observed by 

choosing the correct level of analysis. Take the example of a bicycle. Looked at very 

closely, all that one will see is a cloud of atoms or molecules. A heap of scrap could in 

fact contain the same molecules. Viewed as physical parts, a bicycle is only so many 

curiously formed pieces of metal, plastic and rubber. Only when all the pieces are 

correctly assembled does the bicycle become a vehicle. All the different parts interact in 

a certain manner that transforms energy entered at one point (the pedals) into energy at 

another point (the wheels). The emergent property is the energy-saving nature of this 

system, as it allows an individual to travel faster, and transport the material making up 

the bicycle, for a lesser expenditure of energy than walking and carrying it. This 

emergent property is invisible at the physical levels, and only becomes apparent when 

the bicycle is viewed as a system that transports energy (from a human being operating 

the pedals to the wheels). The way in which the parts are assembled thus emphasises the 

importance of the design or ‘idea’ that causes the physical parts to interact in the way 

that they do. Of course, once such a property has ‘emerged’, it can be explained in 

linear terms -  e.g. physics can explain how the design of a bicycle provides a more 

efficient mechanism to use energy to transport a person. Thus, we can understand the 

workings of a bicycle once it is explained -  but this understanding of how the system 

works is insufficient for one to arrive at the creative idea of designing just such as 

system in the first place.
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Several scientific disciplines rely heavily on the examination of systems and system 

properties (e.g. ecology, meteorology, evolutionary biology, mycology and 

crystallography). Many system properties examined by these ‘hard’ sciences can only 

be understood in terms of emergent properties (e.g. emulsions in chemistry, symbiosis 

in biology or climate in meteorology).

One example from social science relates to polling. Stinchcombe argues that the 

emergent property can be shown when two conditions are met:

“1. The population is classified into exhaustive categories, all o f which are 

recruited from  each other.

“2. The proportions o f people o f one category moving into another category per 

unit o f time are approximately constant.

“When these two conditions are met, we find  a very simple example o f an 

emergent property o f a social group. The proportions o f people in the parts o f 

the population tend to constancy (or equilibrium) in the face o f a good deal o f 

individual change. This means that the pollster who takes a ‘snapshot' o f the 

population at a given time is not really measuring the ephemeral and changing 

characteristics o f individuals. Instead, he is measuring the balance o f causal 

forces characterizing the group. This group property is usually much more
247stable and reliable than the characteristics o f the individuals. ”

Other examples of emergent properties in social systems include health, and the 

equilibrium of demand and supply in economics.

The importance of design or ‘idea’ in shaping the interaction between variables is 

crucial for understanding the use of a systemic approach from a social scientific 

perspective. This gives a logical basis for the operation of social institutions. It can be 

argued that social behaviour is an “evolutionary emergent property” insofar as “humans 

act in the light of knowledge and social investigators interpret a pre-interpreted 

world”. T h e  concept of design structuring behaviour provides a way to understand 

how intrinsic motivation can influence behaviour. For example, patterns of collective

Stinchcombe (1987) pp. 66-67 
Browning, Halcli and Webster (2000) p. 147 
Janssen (2002) p. 8 
Capra (2002)
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social behaviour that are difficult to explain from a personal, means-end perspective 

(e.g. voting) may be inculcated though institutions that reinforce these patterns of 

behaviour.

For the analysis of access to information, and thus the operation of democracy or 

political accountability, institutional design is the key to ensuring that the whole system 

operates in line with the principles being investigated. If the motivations of an agent in a 

principal-agent relationship are to be manipulated to ensure that access to information is 

granted, than it is necessary to examine the theoretical operation of the system to ensure 

that feedback from outputs does not act as an input to stop the release of information. 

For example, a public servant might be sufficiently motivated to release information 

initially, but the consequences of that release will have to be factored into the cost- 

benefit calculus to see how that changes the likelihood that he/she will release 

information the second time, and so on. This examination of feedback means that cause 

and effect is never static. The initial configuration of motivational causes will be 

changed by the operation of the system. Every time information is released, the 

consequences of this release will change the cost-benefit analysis. Thus, in order to 

design robust institutions it is necessary to make some effort to pre-empt and counteract 

the likely effects of feedback (i.e. endogeneity).

Other systems properties that are invisible in linear analyses are homeostasis and 

autopoiesis. Homeostasis is the principle that a given endogenous relationship between 

a finite number of variables has a known end-point. That is, the cycle of outputs and 

inputs will continue until an equilibrium point is reached. In terms of freedom of 

information, this suggests that the examination of a system of interacting institutions 

must be concemed to ensure that public access to information has reached stable 

equilibrium and will not be easily disrupted by the effect of any given release 

(output).

Homeostasis is related in turn to autopoiesis. This is the way in which a system 

constantly reproduces itself, through repeated patterns of feedback. Thus, a system can

This kind o f  disruption is easily  im agined in politics. If a routine release o f  information by a public 

body resulted in a public scandal, it is likely that political leaders w ill exert pressure to lim it the release o f  

similar information in future.
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continue to retain coherent internal properties despite changed environments. 

Autopoiesis is important both for examining the barrier between a given system and its 

environment and also for observing the long-term evolution of a system in response to 

changed environmental factors. For freedom of information, this suggests that the 

properties that promote the continuity of the system of information institutions need to 

be examined to ensure that public access to information continues to occur despite 

social and political change outside of the institutions in question.

The foregoing points suggest that the systemic approach offers a useful framework in 

which to conceptualise the institutional design and reform required to bring about the 

end-goals of freedom of information. Thus, it is not sufficient to create new information 

institutions but also one must anticipate how these will interact with the institutions and 

patterns of feedback already in existence in the system. In order to examine these 

effects, it seems that institutional reform must occur in an incremental manner: firstly, 

institutions are created or reformed; then the patterns of interaction between all of the 

relevant institutions are examined until a new equilibrium is reached; and then there 

may need to be further institutional changes in a process of ‘fine tuning’ until the 

desired outcome is achieved. Institutional reform, in this way, must be seen as an 

iterative process. Such a conceptualisation of institutional reform is strongly in line with 

the vision of political theory informing praxis and in turn being changed on the basis of 

the outcomes of praxis (see Chapter 2). A systemic approach seems to be the 

appropriate method for viewing the effects of freedom of information in a political 

system, as reform that creates public access to information held by the state is likely to 

interact with nearly all the already existing institutions and its likely success or failure 

seems likely to hinge on these interactions.

The long-term perspective on the action of institutions in a political system is that 

feedback is linked to the development of the entrenched attitudes of an administration. 

A systemic analysis collapses the idea of sociological cause (situated pressures) and 

psychological effect (ethical behaviour) into an endogenous process that might be 

termed ‘political culture’. That is, institutions provide intrinsic and extrinsic motivation

For example, it would be important to ensure that new recruits into public bodies are sufficiently 
trained in the guidelines around releasing information that the behaviour o f the public body as an 
information institution does not change along with each new generation o f public servants.
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to decision-makers to encourage the adoption of various patterns of behaviour. The 

internalised patterns of behaviour can be seen as the ethics or ‘guiding principles’ upon 

which decision-makers operate. By examining a political system one can see how the 

effects of the institutions combine and reach equilibrium in the form of the generally 

observable patterns of behaviour exhibited by decision-makers. Although the behaviour 

of individuals may change over time, there can be broad stability in the general pattern 

of behaviour, which is an emergent property of the system. This emergent property can 

be termed ‘political culture’.

In the case of information institutions in a political system, each may reproduce situated 

pressure on decision-makers to either release or not release information to citizens (or to 

other institutions). The design of institutions indicates the rules and guiding principles 

of each. The effect of each individual institution is to inculcate an ethic or way of 

behaving that is in line with its rules and guiding principles. It is only by examining the 

operation of the system as a whole that one can see which institutions are more 

powerful than others in so far as the ethics that they generate override those generated 

by other institutions. In broad terms, this allows one to examine whether a political 

system generates an overriding ethic to release information relevant to decision-making 

or to control access to it.

The political culture of political system (defined in these terms) is thus something that 

can be measured and that can also be understood to have persistent effects. This permits 

one to extend the effect of sanctions and other extrinsic factors beyond the point where 

they directly motivate individual behaviour. Because the sociological cause and 

psychological effect are collapsed into an ongoing process, it is logical that the 

psychological aspect (ethical behaviour) may persist beyond the point where it is the 

result of a linear relationship caused by extrinsic forces. Thus, we can explain ethical 

behaviour in an agent who is in a position where the benefits of betraying public trust 

outweigh the likely costs. This is not to say that ethical behaviour will persist for a long 

time, but it suggests that the endogenous process of situated pressures and ethical 

behaviour as a response to those pressures is not something that can be dropped by 

individuals in an instant. This is hugely important, as it permits institution design on

Indeed, a person who operates on the basis o f immediate calculations o f maximum extrinsic reward in 
such a way is classified as a ‘sociopath’ in clinical psychology. See for example, Gleitman (1991) p. 793
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the basis of a degree of intrinsic motivation which complements and builds on extrinsic 

motivation.

The question now to be asked is how much persistence a given ethic has. For how long 

will intrinsic motivation endure if situated pressures are eased or removed? This is, in 

essence, a psychological question about the rate at which individuals adapt to changed 

circumstances.

A solution can be found by returning to the proposition that institutional reform in line 

with providing public access to information about decision-making must be iterative 

and ‘fine tuned’ over time, on the basis of the outcomes of the system as a whole. An 

iterative process is an alert process where social and political change is not only 

tolerated, but where the whole process expects change (including shocks) to occur on an 

ongoing basis and is designed to cope rapidly and efficiently with it. An ideally 

constructed, iterative process of public accountability would move faster to close down 

opportunities for the abuse of public resources than agents move to exploit them. The 

persistence of intrinsic motivation in the behaviour of public servants, despite a change 

in the calculus of costs and benefits that motivate their behaviour, is a measure of the 

time available to do this. Any system of accountability must be prepared to adapt within 

this timeframe.

This is a context that gives a deep and resonant rationale to freedom of information. It 

presents an ideology that is constantly striving for maximum openness in any given 

political system as a safeguard against corruption and inefficiency. In addition, access to 

information is the basis upon which it is possible for democratic participation to be full 

and meaningful. A political culture of openness (that is, the inculcation of the ideal of 

freedom of information) should provide an environment in which public servants are 

constantly striving to generate more freedom of information. The ethic of openness is 

self-perpetuating and easily adaptable to any change in circumstances. As such, freedom 

of information, described in systemic terms, presents a formula for the autopoiesis of 

transparency in a political system.

Having outlined the reasons why a systemic approach is a useful framework to examine 

the introduction of freedom of information into a political system, the next step is to
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examine what this implies in terms of reforming the set of institutions that are 

traditionally seen as necessary for democracy.

Institutional Reform to Strengthen Democratic Political Systems

Przeworski, Stokes and Manin make an extraordinary claim:

“The fac t is that during the past two hundred years we have thought little about 

the institutional design o f democracy. Since the great explosion o f institutional 

thinking, when the present democratic institutions were invented -  and they 

were invented -  there has been almost no institutional creativity. ... All 

democracies that have sprung up since the end o f the eighteenth century, 

including the most recent ones, just combine in different ways, often piecemeal, 

the pre-existing institutions.

This statement is most strongly contrasted against Held’s most recent models, which 

suggest radical new institutions including deliberative days, e-government and citizen 

j u r i e s . H o w e v e r ,  the statement is reasonable if one interprets it as referring to the 

continued pre-eminence given to certain political institutions enshrined in written 

constitutions, and ignores both how these institutions have changed and how they 

belong to a much wider set of political institutions which make up the ever-changing, 

living constitutions of modem democratic states. It would be more accurate to claim 

that traditional political institutions have not disappeared despite all these changes, 

although major crises have been identified in these institutions; for example, a number
256  • *of writers have pointed to the significant decline of Parliament in the UK, and similar 

claims have been made about the declining relevance of representative assemblies in 

many democratic states, including Ireland.^^^

Take the institutions guaranteeing free speech and access to information in the United 

States of America as a case that reinforces the point that constant change has occurred 

since the 18“̂  Century. Starting just over two hundred years ago, in 1791, at the same 

time as introducing institutions such as Congress and the Presidency, the US

Przeworski et al (1999) p. 51 
Held (....), see Chapter 1
See for example, Hansard Society (2001), Norton (2000)
See for example, Gallagher (1999), Chubb (1992), Labour Party (2003)
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Constitution guaranteed freedom of expression through the First Amendment as one of 

the central institutions of democratic rule. This was a negative f r e e d o m , a s  it only 

prevented Congress from restricting free speech but it did not grant the (positive) right 

to access official information.^^^ Przeworski et al state that “we have thought little about 

the institutional design of democracy” since this time. Arguably the influence and 

interaction of the core institutions in the US political system have been the sites of 

tremendous political struggle. The interesting result of two hundred years of attempts to 

change this institutionalised balance of power is not that there has been no creativity, 

but that these institutions have proven so resilient against those who would change 

them.^“

Seven years after the introduction of the First Amendment, the Sedition Act 1798 

curtailed freedom of speech in relation to challenging the authority of the state, although 

this was repealed for the federal level in 1801. In the 1830s civil libel replaced sedition 

as a charge. In 1919 the courts recognised a ‘bad intent’ definition in relation to freedom 

of spcech, defined as a clear and present danger to the country. From this it was 

determined that while free speech was protected, categories of ‘unfree’ speech were not. 

This allowed the definition of sedition, libel, obscenity and fighting words as unfree 

speech. From the 1900s to the 1960s a series of legislation across the states banned 

seditious, communist and other material. It can be seen that the institution of freedom of 

information has existed in the context of struggle from the beginning, with different 

political actors seeking to either limit or expand what is permitted. Changes have been 

achieved for both the increased control of information and to provide increased freedom 

of information.

In 1946, the United States introduced the Administrative Procedures Act, which 

included the right to access certain official documents. In 1958 the US introduced more 

federal legislation giving access to official documents and in 1966, the US Freedom of 

Information Act was introduced. Similar ‘sunshine’ legislation followed in all fifty 

states. Murphy cites the central purpose of the American Freedom of Information Act 

1966 as “to ensure public access to the information necessary to evaluate the conduct of

As the term is used by Isaiah Berlin.
Unhke the French Declaration, as discussed in Chapter 1.

260 example of autopoiesis (i.e. the stable reproduction of institutions despite significant
environmental change).
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government officials”, “to ensure public access to information concerning public 

spending” and “to protect against secret laws, rules and decision-making”. Part of the 

strong support for this new institution was precisely to prevent the possible corruption 

and abuse of power that the current institutions could keep secret.

There is not space here to go into the other institutional changes that have occurred in 

America, from the growth of party politics and a centralised, strong presidency, to the 

role of national security agencies and the conflict between individual privacy and the 

state that is so acute today (in the context of heightened state security because of the 

‘War on Terror’) .W e l f a r i s m  too has utterly changed the role of the state. Many 

people’s interactions are now with courts and quasi-legal procedures whenever there is a 

question of seeking accountability from the state system, which may have displaced the 

centrality of grand social activity such as voting. Suffice to say that if the institutional 

design of democracy has not changed, it is not for want of struggles to achieve change. 

Perhaps it is symptomatic of democracy that reform has proceeded in a pluralistic and 

disaggregated manner, whereas constitution writing and the classical institutional design 

of the type framed in the US Constitution is precisely the work of an elite who imposed 

the system, rather than the evolution of institutions created by a diverse people who 

hold diverse norms and have widely differing political goals.

However, to do justice to Przeworski et al’s claim, it is reasonable to claim that many 

newer political institutions are both weakly entrenched as part of democracy per se and 

lack strong legal or other means to sanction non-compliance with their demands. 

Additionally, these institutions have not often been seen given the status of equally 

important elements of a specifically ‘democratic’ system. Thus, opportunities for 

mutual reinforcement and to close gaps in the system may have been overlooked.

Thus, when Przeworski et al write that “Presumably, elections establish the calendar for 

when the accounts are to be taken [from politicians]”, this precisely misses the point

Murphy (1995)
See for example, Amnesty International’s campaign for the repeal of the Patriot Act in the USA  

<http://www.amnestyusa.orgAVar_on_Terror/Civil_Rights/page.do?id=l 108209&nl=3&n2=821& n3=83  
8and> and similar concerns in the UK: ‘Terror laws “attack civil liberties’” BBC News 
<http://news.bbc.co.Uk/2/hi/uk_news/politics/3025603.stm>

Przeworski et al (1999) p. 39

149



that in a diverse, disaggregated political system, the focus has shifted away from 

traditional institutions, such as the election of representatives. The action of the media 

(at its best) represents a daily struggle to seek accounts from politicians and public 

agencies, as well as from private interests whose actions affect the public. If voters do 

not organise to maximise the use of elections to sanction poorly performing office

holders, this is less surprising when trial-by-media has become such an important mode 

of accountability. Where Przeworski et al touch upon a deeper and more profound point 

is the question of why people do not see the weakness of new institutions and the 

strength of collective action through the old.

This discussion has perhaps highlighted the gap between different perspectives on 

democracy and accountability. One could reply that this study of freedom of 

information is incompatible with that of Przeworski et al, but that is not the case. Both 

studies are concerned with the question of institutional design and the strengthening of 

democratic rule. Przeworski et al are more explicitly concerned with the operation of 

traditional constitutional institutions and processes, which has the advantage that their 

choice of a clear set of institutions is non-controversial. This study seeks to include 

processes and institutions that blur these clear boundaries and that are not amenable to 

the same rigour in their examination. However, the rest of this section will show that 

different approaches to democracy and democratic institutions can be studied under the 

same framework (namely Easton’s model). One advantage of using Easton’s model is 

that it is not tied to any historical constitutional division of powers or description of 

institutions. Instead the focus is on the control and flow of resources (and in the case of 

freedom of information, the flow of information in particular).

Building on Easton’s model of a political system as a starting point. Figure 4.3 (below) 

adds three elements: it indicates multiple lines of feedback and it distinguishes both 

information institutions and citizens from the rest of the environment. These additions 

are useful to focus attention on those elements that are of specific relevance to questions 

of democracy and accountability. They do not change the basic operation of the system 

in terms of inputs, outputs and feedback, but they assist in clarifying those elements that 

are important for the study of the institutions of specifically democratic political 

systems, from the perspective of access to information.
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F igure 4.3: A Model of a Democratic Political System

ENVIRONMENT

FEEDBACK CITIZENS
\

INPUTS

OUTPUTSdemands and supports

policies and laws
DECISION-MAKING

STRUCTURES

INFORMATION INSTITUTIONS

Every political system sees influences from the environment entering as inputs into the 

decision-making structures and thus (potentially) affecting future outputs. The ideal of 

democracy seeks to privilege feedback from the citizens of a given democratic territory. 

Putting citizens into the diagram emphasises the central ideal of popular sovereignty in 

democratic theory.

The multiple lines of feedback in the diagram are a reminder that feedback is not one 

morass but it can be separated into distinct use of resources and information from 

different sources in the environment. In the case of democratic institutions, there is a 

desire to have strong institutions (such as elections) that send clear and powerful signals 

to the decision-making structures from those subject to its decisions.

Finally, the addition of information institutions to the diagram recalls that the flow of 

information is a tangible thing. It requires resources, laws, procedures and (above all) 

people to gather data, to process it into information and to communicate it (or to prevent 

its communication). Information is not some kind of free flowing ethereal material; 

there are costs in maintaining and directing the tangible flows of records, files, statistics, 

statements, opinions and so on. This latter point highlights the importance of the
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physical medium in which information is held (e.g. paper, audio recording, electronic or 

public speech) as this has implications for the costs involved in accessing and/or 

transmitting it.

This revision of Easton’s model clarifies the central institutional reform that is required 

to strengthen democratic governance: the institution of freedom of information. That is, 

the unfettered flow of policy-relevant information as an ethic to replace the traditional 

reliance on free speech or press freedoms. This echoes the fundamental underpinning 

factor running through various democratic theorists’ suggestions for furthering 

democracy. For example, Dahl’s argues for mechanisms to ensure citizens have access 

to information in an ‘advanced democracy’ Held’s more recent models of democracy 

strongly emphasise a knowledgeable citizenry, minimal unaccountable power, the 

reasoned assent of citizens, online reporting of policy-making and so on,^^  ̂ and

Beetham’s democratic audit strongly emphasises measurements of accountability and
266openness.

The next question to be addressed is how realistic a proposition freedom of information 

is in providing what Przeworski et al are looking for in a revised set of institutions 

necessary for democracy.

Whereas Beetham suggests that freedom of information (as access legislation) can be 

examined with respect to best practice in other countries, “for example US or Swedish 

legislation on freedom of information sets an attainable standard for open 

g o v e r n m e n t , t h e  systemic perspective makes it clear that examining a single 

institution (such as access legislation) is insufficient for this purpose. Rather, freedom 

of information must be seen as a norm, equivalent to free speech, which permeates 

multiple institutions and is a characteristic of the system of institutions as a whole.

In relation to democratic theory, Beetham explicitiy rejects a “purely abstract 

conception of democracy, or a simple statement of democratic ideals and principles” in 

favour of examining the realization of democratic principles through institutions and

Dahl (1989) p. 338
Held (2006); in particular M odels VIII, IX and X. See Chapter 1.
Beetham (1994) p. 34 
Beetham (1994) p. 33
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practices. Comparison with an ideal runs the risk of “ignoring questions of 

practicability or attainability altogether”. In line with Saward’s response to 

Beetham’s p o s i t i o n , t h i s  thesis argues that peer review in relation to freedom of 

information is crucially limited to comparison on the level of access legislation. Instead 

democratic systems need to be compared against the ideal of a free flow of information 

in order to show “just how strong the democratic claims of a given political system can
271be, and what potential remains for further democratization.” At the same time, the 

systemic analysis seeks to provide a way of concretely examining the set of information 

institutions in a democratic political system in a pragmatic manner.

‘Openness’ and ‘transparency’ are highly plastic terms which are often used in political 

discourse but which are rarely attached to firm commitments. Freedom of information 

as a political theory tied to the operation of information institutions can make them into 

more precise, measurable terms; that is, openness and transparency equate to the extent 

to which those affected by decisions have access (through information institutions) to 

the evidence upon which the decisions were made and the process of interpreting this 

information that was used.

Information and Meaningful Participation in Democracy

Using Easton’s model of a political system, it can be suggested that democratic 

participation is the channelling of feedback from those affected by decisions to 

decision-makers.

One objection to investing resources in developing the set of information institutions is 

that no matter how much information is provided, there is no guarantee that popular 

feedback will be well-informed.^’  ̂ While the ideal of public access to information 

makes sense in terms of individual project or important major decisions, the likelihood 

that the public will seek information for every decision seems very low.

Beetham (1994) p. 27 
^^^Beetham(1994) p. 33 

^™Saward(1998) p. 147 
Saward(1998)p. 147
This is related to the argument discussed earlier that it is rational not to be informed in a democracy.
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In this respect, citizens in Easton’s model should not be seen as representing a single 

bloc, but can be described in terms of different social groups or characteristics. While 

individual citizens may have unique characteristics, the ‘social group’ is a useful 

heuristic device to cover most c a s e s . D i f f e r e n t  groups receive different flows of 

information, depending on their specialisation and also on the resources available to 

them. The ideal of freedom of information is concerned that all citizens have equal 

access to information. As such, it is concerned to highlight differences between social 

groups in their ability to access, and to contribute information to, the process of 

decision-making.

Dahl’s model of pluralism in a democratic system remains central as a solution to the 

concern that citizens will remain poorly informed despite having the opportunity to 

access flows of policy-relevant information. While individual citizens must find it 

impossible to become informed on all official decisions, social groups and organisations 

may act as sufficient representatives and advocates of different perspectives. 

Representative groups may introduce information to the public domain on behalf of 

different social divisions, rather than requiring individual citizens to be permanently 

involved in the discussion in order to include their perspective.^^'*

Democratic Accountability as an Emergent Property o f a Political System

Returning to the general properties of systems, which were introduced above, one 

suggestion from using the systemic approach to analyse political systems is that some of 

their most elusive properties may be more clearly understood in systemic terms.

A political system is generally described as democratic on the basis of its constitutional 

and legal framework. Popular elections for representatives, as well as the possibility of 

referendums on certain issues, are characteristic of democratic systems. However, the 

wide range of definitions of the term ‘democracy’ makes it difficult to measure the 

strength of any given democratic regime. It was suggested earlier that the extent of

Similar to the discussion above in relation to polling, the characteristics o f social groups may represent 
emergent properties o f a social system, exhibiting more stable characteristics than those held by 
individuals who may have preferences that cause them to be ‘members’ o f  several social groups 
simultaneously and who also may change over time and move between different social groups.

See for example, Dahl (1971), Dahl (1989)
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feedback to decision-makers from those affected by their decisions is the core 

measurement of democracy. But it was argued that this technical definition is only 

meaningful where there is a free flow of information between decision-makers and 

those affected by decisions. What this suggests for democracy is that a scientific 

research programme to measure democracy can only be complete if it includes some 

systemic analysis. That what needs to be measured systemically is the extent to which 

there is a free flow of information in a political system and, moreover, the extent to 

which this information permits meaningful participation in mechanisms to influence 

decision-making. The nature of these mechanisms will vary depending on what 

conception of democracy is being addressed. The free flow of information may occur 

through the formal institutions of the state (e.g. those outlined in its constitution) as well 

as through informal civil society institutions.

The concept of accountability is central to understanding the relationship between 

information flows and democratic mechanisms. This is the idea that the public’s ability 

to offer the reward of re-election, or the sanction of replacement, is the means by which 

they can control their representatives’ behaviour, so that it corresponds to their interests.

Whether or not accountability mechanisms actually function in this way is an important 

aspect of nearly any definition of democracy (from elite representation of the public to 

some form of public participation). This thesis argues that the effect of accountability 

mechanisms is only fully visible when viewed from a holistic perspective. It is not 

merely the direct application of sanctions that matters (e.g. through elections) but also 

the indirect application of sanctions, or the indirect application of information through 

different sanctioning mechanisms.

Not only is it necessary to take a holistic perspective in order to examine the full extent 

of information flows in a political system, but it is impossible to examine the 

functioning of democratic accountability in terms of any one mechanism or part of the 

system. For example, elections in isolation cannot demonstrate democratic 

accountability, as they do not take account of alternative sanctioning methods or the full

The systemic approach is particularly useful to show slow sanctioning responses or the indirect 
sanctioning o f  decision-makers, which might not otherwise be apparent as part o f an accountability 
relationship.
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extent of information flows. Instead, political accountability -  or the extent to which 

decision-makers are accountability those affected by their decisions -  must be seen as a 

property of the system of interconnected institutions as a whole. Whether or not 

accountability is generated by a political system is then something that can be seen 

holistically, over time. In this way, one can make the claim that political accountability 

is an emergent property of a democratic political system.

In a similar, but simpler way, whether or not those affected by decisions receive 

information about them cannot depend on one information institution but on the whole 

system of institutions (some of which may have the ability to block or restrict access 

granted by others). Only on a systemic level of analysis is it possible to say whether or 

not freedom of information is achieved in a political system. In this way, freedom of 

information can also be seen as an emergent property of a political system.

The relationship between access to information and the operation of democratic 

mechanisms to ensure political accountability goes beyond the study of freedom of 

information. However, the operation of freedom of information clearly underlies this 

process. The stronger the operation of institutions that ensure public access to 

information relevant to decision-making, than the more possible it is to envisage 

stronger (and wider) public participation in the second and subsequent stages of 

decision-making (i.e. discourse, decision-making and implementation).

The remaining chapters of this thesis are concerned to show how the effects of 

information institutions in a political system can be studied, and how the strength of 

freedom of information can be measured. The extent of freedom of information sets out 

the limits to the extent of democratic accountability. In some respects this is only 

possible as an exercise in negative science. It may be impossible to demonstrate that 

access to information resulted in sanctions (although there is strong evidence for this in 

some case studies), but it is much easier to show that sanctions for actions (recognised 

as misdeeds in the abstract) are quite impossible if citizens have no access to 

information that would permit the revelation of these actions (should they be occurring). 

The potential weakness of a given democratic political system can thus be adduced from 

the barriers that exist to prevent feedback and public access to relevant information.
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The Background to Freedom of Information in Ireland

Introduction

“[In Ireland] there is a cult o f official secrecy which makes it torturous fo r
2 *7£

citizens to have access to even routine government information ”

"The struggle to create a culture o f openness in Irish society was done against
277the wishes o f a monolithic civil service wholly antagonistic to the process”

Irish governance and public administration have long been characterised by a strong 

culture of secrecy. However, in 1997 the government introduced freedom of 

information legislation. This marked a radical break with the past, which is one of the 

reasons why it is interesting to examine freedom of information in the Irish case.

The ideal of freedom of information challenges deep-rooted norms in Irish 

administration about the roles of officials and citizens, where citizens have been 

traditionally placed in the role of subjects of governance rather than participants in
970government. Freedom of information includes ideals of citizen empowerment and 

democratic participation, and is an optimistic doctrine with regard to people’s ability to 

make sense of policy information. While it is not likely that all of Ireland’s authorities 

have suddenly had a change of heart with regard to secrecy, some politicians and public 

servants do seem to be committed to real change and openness. As such, the successes 

and failures of freedom of information as a project in its goal of transforming Irish 

government and public administration should provide a good indication of the strength 

of reformers versus conservatives, with respect to ‘openness’ and ‘transparency’.

The global trends in the evolution of freedom of information and the introduction of 

access legislation set the scene for the investigation of the domestic factors that caused 

Ireland to introduce freedom of information in 1997. In this context, this chapter will 

examine the historical factors that led to the development of freedom of information in

McDonagh, Maeve ‘The right to privacy: reflections on the Australian experience’ p. 136 
Keogh (2003)
See for example, Ryan (1995), Smyth and Hazelkom (1993), Smyth and Brady (1994), Komito (1985) 
See for example, Garvin (1999), Komito (1997), Gallagher and Komito (1999)

157



the Irish case, with an attempt to identify what were the causal factors that brought 

about the legislation in 1997.

Information and Irish Political Culture

In understanding the introduction of freedom of information in Ireland, it seems likely 

that the international growth of freedom of information in the late twentieth century was 

a necessary factor. However, it was certainly not a sufficient cause. The Irish 

government did not have to introduce freedom of information legislation in 1997, nor 

did it have to introduce the relatively robust legislation that it did introduce. In 1997, the 

UK did not have freedom of information legislation and while there was certainly an 

increased adoption of access legislation across EU states, these varied considerably in 

their scope. Thus, while there is a tendency to see freedom of information as a growing 

international trend, there must have been significant internal factors that influenced the 

Irish government to adopt the legislation in the form that it took in 1997.

The first consideration in the Irish case must be the general domestic political 

background prior to the adoption of freedom of information legislation. This will 

provide evidence about the extent to which the Irish political system was ready and 

eager for such an initiative. The second consideration is the specific changes and factors 

that were present in the Irish political system around the time that the legislation was 

finally adopted.

The general background to freedom of information in Ireland can first of all be 

understood in terms of political culture. Coakley introduces the concept in the Irish 

context, based on Almond and Verba’s work,^®'’ arguing that the Irish constitution:

“...does not operate in a vacuum. It is given substance by the set o f political 

values and expectations that are dominant in the society within which it 

operates. The term political culture has been coined to describe this set o f 

attitudes; it refers to fundamental, deeply held views on the state itself, on the 

rules o f the political game and on the kind o f principles that should underlie 

political decision making. ”

Almond and Verba (1989) Civic Culture: Political Attitudes and Democracy in Five Nations cited by 
Coakley (1999a) p. 33 

Coakley (1999a) p.32
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In addition, Coakley observes that a tension between political culture and existing 

institutions can signify the likelihood of institutional reform:

“It is now taken fo r  granted that political stability depends on compatibility 

between political culture and political institutions: the way in which a society is 

governed must not deviate too fa r  from  the system o f government favoured by
989the politically conscious public. ”

According to this model, political culture is formed from three layers of beliefs held by 

citizens: ‘core’ values, ‘inner layer’ values and ‘outer layer’ values. Core values are 

gained in childhood and are resistant to change. Inner layer values are linked to 

fundamental principles of how government should operate. These values can change, 

but are not easy to change. Finally, outer layer values are acquired in adult life and can 

change readily.

This thesis is concerned with only a small part of political culture, namely public 

attitudes towards official information and, in particular, the public view on what parts of 

official information they believe should be made available to citizens. This allows for a 

political culture that views freedom of information solely in terms of improved public 

administration or else one that connects freedom of information with conceptions of 

stronger democracy. Following Coakley, it seems useful to use the same model of 

political culture to structure the examination of Irish political culture in relation to the 

specific question of attitudes towards freedom of information.

Irish political values (as recorded by historians and political scientists) will be examined 

for two periods of time. The first period is from the foundation of the state to the 1960s 

and the second period is from the 1960s to the introduction of freedom of information 

legislation in 1997. In both periods, the question is whether the dominant core, inner 

layer and outer layer values of that time were more likely to favour state secrecy or 

public access to official information. Where there is a difference of opinion between 

political culture and existing institutions, it will be additionally asked whether there is 

evidence of political instability caused by this difference that might have led to 

institutional reform (in line with the freedom of Information Act 1997).

Coakley (1999a) p. 32
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At the same time as examining political culture, other causes leading to the Freedom of 

Information Act 1997 will be examined.

Political and Administrative Cultures up to the 1960s

Various traditional Irish political values have been identified. Schmitt identified 

‘personalism’ as a key value, which implies that people have a relationship with their 

local elected representatives rather than with the state per se. This kind of attitude 

does not seem likely to foster a strong civic movement to formalise the relationship 

between the state and citizens in the way implied by freedom of information. Schmitt 

and Chubb have both identified authoritarianism as a strong value among Irish citizens 

in the early years of the state,^*"  ̂ which seems likely to mean that those holding this 

value strongly supported state secrecy. However, these authoritarian values were held in 

a context where the majority of people supported liberal democratic institutions, albeit 

perhaps with an acceptance of a high degree of authoritarianism by the government 

once elected.

Chubb also identified loyalty as an important v a l u e . L o y a l t y  to political parties 

implies a degree of trust in the state that probably would inhibit demands for official 

information, although it does not imply approval of state secrecy -  especially when 

one’s party is in opposition. Another value identified by Chubb is anti- 

intellectualism, which again seems likely to militate against any idea that individual 

citizens should have the presumption to seek to access (and understand) official records 

and policy-relevant documents. Gallagher has identified conformism as an important
287value. This value is not necessarily linked to support for secrecy, but it is likely to 

inhibit the idea of accessing official information to challenge the state. Catholicism and 

conservatism are other values that have been strongly identified with traditional Irish

Schmitt (1973) The Irony o f  Irish Democracy: the Impact o f  Political Culture on Adm inistrative and  
Dem ocratic Political D evelopm ent in Ireland. Lexington Books. Lexington. Cited in Coakley (1999a) 
^̂ '‘ ibid, plus Chubb (1992)

Chubb (1992)
Chubb (1992), see also O ’Dowd (1996)
Gallagher (1982) The Irish Labour Party in Transition, 1957-82. Gill and Macmillan. Dublin. Cited in 

Coakley (1999a)
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9 8 8political culture. These values impart a strong sense of conformism and respect for 

authority. Several writers have identified nationalism as a core value/*^ but this does 

not directly imply a strong attitude towards official information, except that nationalist 

values are more likely to be correlated with those of the above values that are more 

likely to support state secrecy than freedom of information.

The above secondary sources paint a picture of Irish traditional political culture (up to 

the 1960s), that seems most unlikely to support public access to official information. It 

seems reasonable to suggest that for many Irish citizens, nationalism, loyalty to the 

state, conservatism and conformism were common values that influenced them in their 

childhood and became ‘core values’ -  fixed and unlikely to change. It is important to 

note that core values of course differed depending on class, religion, family and 

location, but it seems reasonable to suggest that the overall majority of core values 

tended towards those identified above.

This representation of Irish political culture seems to be in line with social history and 

the conflict between traditional, conservative values and more liberal, individualistic 

values from the 1960s and beyond. However, the depiction of traditional values should 

not be over-stated or stereotyped, because alongside them there has been continued 

support for democratic institutions and a constitution that includes many liberal values,
9Q1such as free speech. This is important, in a historical context where similarly 

conservative countries became authoritarian (e.g. Spain, Portugal, Greece, Germany, 

Austria and Italy). In terms of the formal model of political culture being employed for 

this analysis, it seems likely that liberal civil and political principles were held as inner 

values that were interpreted on the basis of the above traditional v a l u e s . T h e  model of 

political culture gives a clear rationale for how liberal constitutional values such as 

freedom of speech could co-exist with censorship and official secrecy legislation in 

government practice.

See for example Chubb (1992)
See for example Coakley (1999a), Chubb (1992)
Although the lack of survey data for this period makes it difficult to do more than approximate the 

extent to which each o f these beliefs was strongly held.
See for example Garvin (1999)
For example, Garvin (1999) claims that “Irish political culture has commonly blended authoritarian 

and democratic forms”, citing the example o f the bureaucratisation o f local government replacing 
stronger control o f it by elected representatives.
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If political culture, as modelled above, paints a picture of widely held values in society 

and among citizens in general, it is also necessary to look at the more specific 

‘administrative culture’ of successive governments and public servants. The model of 

political culture relies strongly on the hypothesis that there must be a degree of harmony 

between political and administrative cultures in a state or else there will be political 

conflict due to clash of values between the public and the administration.

One of the enduring claims about Irish administrative culture is that secrecy is a 

dominant f e a t u r e . T h r e e  major historical reasons can be given to explain the origin of 

this obsession with secrecy and its enduring presence in Irish public life. Firstly, 

Ireland’s civil service tradition has strong roots in the British Whitehall tradition, which 

was strongly affected by official secrecy (for example as embodied in the Official 

Secrets Act 1911).^ '̂* Secondly, the Irish state developed an ‘emergency culture’ from 

its early days in the Civil War, through the ‘Emergency’ of the Second World War, to 

the rise of ‘The Troubles’ in Northern Ireland in the 1960s. This series of ‘emergencies’ 

stressed the importance of secrecy as part of national security, but also infected many
^95areas of administration only tangentially linked with security concerns." Thirdly, Irish 

political culture permitted (if not fostered) the growth of a paternalist political elite. The 

paternalism of the Roman Catholic Church in social affairs was mirrored in the 

paternalism of a political class who felt it was their role to govern on behalf of the 

‘nation’, rather than to govern through two-way communication with the people. The 

ruling political elites sought to mould the character of the nation, based on a 

conservative, nationalist model that neither envisaged citizens as active participants in 

government nor as the rightful owners of information held by public bodies.

While the above three factors would seem to offer a strong basis to understand secrecy 

in Irish political culture, there are three additional factors that could be included. These 

are subsidiary effects of the above factors, but they also seem to independently reinforce 

and strengthen them.

See for example Ryan (1995), Smyth and Hazelkom (1993), Smyth and Brady (1994), Komito (1985) 
See for example BBC News (2003)
Keogh (1995), O’Brien (2006)
See for example Garvin (1999)
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Firstly, Komito argues that Irish elected representatives benefited from a culture in 

which they were positioned as ‘gatekeepers’ on certain in fo rm a tio n .C lien te lis t 

political practice involved members of parliament in seeking to influence (or seeking to 

imply influence) by using their knowledge of an often secretive official system. For 

example, politicians would regularly check constituents’ position on the waiting list for 

social housing and write to inform them, a short time before an official offer of housing 

is made; implying that the politician had some role in bringing about the offer. 

Clientelist politics thus acted as a disincentive to Irish politicians to support freedom of 

information; as such a direct link between citizens and public servants would remove 

one element of a clientelist politician’s vote-attracting influence. Secondly, emigration 

played a role, as liberal elements had easy access to the UK and the USA. For many 

years, Irish writers whose works were banned in Ireland left the country, as opposed to 

agitating for more openness. Thirdly, the media environment was restricted (e.g. state 

monopoly on domestic radio and television) and media organisations were for a long 

time incapable or unwilling to seek openness.

To balance this picture, there was some freedom of information for personal 

consumption and issues like censorship had less effect on the wealthier classes in 

Dublin than elsewhere, as there was easier access to British broadcasts and publications.

One can conclude that for most of its history, the Irish state has conducted its affairs 

behind a wall of secrecy. There is no doubt that real threats, especially during the Civil 

War, made some secrecy necessary. At the same time, a lot of the secrecy was due to 

social and historical factors that favoured it, rather than necessity. Equally, political 

expediency in the form of the comfortable position and the similarly paternalist 

ideology of the two dominant political parties meant that there were not strong political 

demands for openness from within the political ehte.

Examining political culture and administrative culture in Ireland, from the origin of the 

state to the 1960s, it would seem that there is a strong degree of overlap between the 

two cultures. This would suggest that there were few conflicts over values between the 

Irish public and their state institutions. Many individuals may have been at odds with

Gallagher and Komito (1999), Komito (1997) 
Horgan (2001)
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the administrative culture of the state, but this did not translate into any significant 

popular movements.

The Struggle for Openness

From the 1960s, there are several key events that define a period of change in political 

culture in Ireland. In terms of the model of political culture, this change refers to a 

lessening of the applicability of the set of traditional values to the whole population and 

the rise of a wider diversity of core values.

The first key event was the growth and development of radio in Ireland. Most of Ireland 

could receive BBC transmissions from the UK when radio was first broadcast. The 

influence of radio programmes was initially a foreign influence on Irish culture, 

although a ‘West British’ culture across Ireland was quite receptive to UK broadcasts. 

The founding of Irish state radio was initially resisted by political elements that were
90Q 'concerned about its likely effects, but eventually Radio Eireann was launched and 

Irish programming competed with British. The impact of radio on social life and the 

spread of information cannot be understated. Where previously newspapers and the 

cinema newsreels were key sources of information, radio now brought live broadcasts 

into people’s homes and began a culture of public information, insofar as news 

programmes and current affairs were part of the mix, along with music and the like. 

Initially Irish radio did not broadcast any news programmes, but the existence of news 

broadcast by the BBC made having an Irish counter-balance into a political imperative 

and these slowly developed.

If radio broadcasting sowed the seeds of a more curious and questioning public attitude 

towards news and policy, this seed was brought to fruition by television. 1960s 

television brought big changes. Farrell (1978) notes that “ ...the mere fact that those in 

authority were seen to be asked questions (no matter how deferentially) was an 

important advance”.

Morgan (2001)
Farrell (1978) T h e mass media and the 1977 campaign’ in H R Penniman (1978, editor) Ireland at the 

Polls: The D dil Elections o f  1977, Washington DC quoted in Chubb (1992) p. 29
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Print journalism has a long history in Ireland and was always influential on public 

opinion and politics, but radio and television strongly increased the role of journalism as 

the ‘fourth estate’. Chubb describes this as “ ...the view that journalism is an 

autonomous activity carried on in a competitive context by professionals whose 

unfettered power to expose public authorities enables them to be held to account and 

allows the people to get at the truth about public affairs”.̂ ®' Throughout the 1960s and 

1970s, mirroring developments in the USA, the UK and elsewhere, there was a sharp 

increase in the amount and extent of public debate about social issues, women’s rights, 

working conditions, social justice and policy matters in general.

The Citizens Information movement was an attempt, from the 1970s, to provide an 

alternative to the traditional reliance on local politicians to act as a conduit for 

transactions between citizens and the state. This movement sought to disseminate 

information about citizen’s basic rights and entitlements and to provide the necessary 

support for citizens to engage with state institutions on their own behalf. Part of the 

reason for this type of movement was bitterness about local politicians engaging in 

favours and jobbery on behalf of party members. However, the movement was only 

partially successful in achieving its goals, as the importance of local politics and local 

political personalities remained strong in most parts of Ireland -  not least because many 

people benefited directly from the status quo.

Economic growth was another factor in changing political culture. Values such as 

individualism and consumerism grew, and challenged traditional values such as 

conformism. With economic growth, foreign travel became more accessible to more 

people, which further challenged traditional certainties about norms.

Not all events from the 1960s eroded traditional values. Radio and television served in 

some ways to foster and reinforce cultural homogeneity and people’s sense as members 

of a national and ethnic group. Shared references, gained through broadcast media, as 

well as the generally conservative editorial policies of Irish radio and television, 

reinforced some traditional values, although more challenging editorial policies arose 

from the 1 9 7 0 s . E v e n t s  in Northern Irish politics served to heighten nationalist

Chubb (1992) pp. 54-55 
Horgan (2001)
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sentiments for many people in Ireland. The limits of democratic participation for 

nationalists in Northern Irish electoral politics, highlighted during the civil rights period, 

did not raise public confidence in democracy as a panacea. Violence in Northern Ireland 

increased anti-British sentiments among a proportion of the Irish population, and the 

rise in support among by some Irish citizens for paramilitaries fighting against the 

British, could be seen as authoritarian and anti-democratic; as can the Irish state’s 

response in introducing authoritarian responses to combat the threat of instability from 

Northern Ireland.

Since the Second World War, Ireland was influenced by the development of European 

institutions. With entry to the European Economic Community becoming a real 

possibility from the 1960s, this involved a re-orientation of the Irish political system, 

towards Europe and away from the UK and the USA. Upon joining the EEC in 1972, a 

slow process of economic and social change was initiated, with increasing influence of 

European institutions and regulations on Irish policy-making and (less directly) on Irish 

political culture.

In terms of core political cultural values, the changing social, economic and political 

environment challenged the ability of religious and political leadership to answer all 

questions on behalf of the nation. Conservatism, Catholicism, conformism and 

authoritarianism were declining values. Personalism was less affected as a core value, as 

the role of the local elected representative continued to be the key link (through 

constituency clinics) between electors and the state, despite the attempt by the Citizens 

Information movement to dislodge this culture in favour of a more formal, ‘civic’ 

relationship between the citizen and the state. Economic growth, social change in the 

UK and USA, along with, to a lesser extent, the influence of European institutions, 

fostered a rise in individualism, consumerism and personal choice as core values for 

many people, in combination or competition with the set of traditional values. Chubb 

notes the relationship between increasing personal choice and secularism:

“In a secular society there is a decline in religious practice, and individuals

decide fo r  themselves what is right and wrong. These attitudes were increasingly ,
1

being displayed in Ireland from the sixties, the lead being taken by middle-class
I

I

See for example Garvin (1999), O’Brien (2006)
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intellectuals, particularly those working in broadcasting, journalism and 

teaching, and by more and more young people in each generation.

It is difficult to isolate the dominant political cultural values in Ireland in the 1960s and 

1970s. It seems likely that traditional values still represented the largest bloc of values, 

but old certainties were in decline for many people. However, in terms of inner layer 

values -  the closely held set of beliefs about the proper conduct of politics -  it seems 

likely that change in favour of freedom of information was partial: radio and television 

broadcasting had raised the profile of a ‘public right to know’ and elites were being 

questioned more, but at the same time, this questioning was in turn the role of a new 

elite of journalists. Personal choice in social affairs was certainly growing as a core 

value, but this value-change seems to have influenced most of the political parties rather 

than fuelling any significant new cleavage between traditionalist and liberal politics. In 

terms of accessing official information, it is likely that individuals’ desire to access 

information was often motivated by a personal case, when an individual wanted to 

access some particular piece of official information for his/her own benefit. This kind of 

desire fits into the model of political culture as an ‘outer layer’ value, and is less 

influential on fundamental principles of government than core values. Demands for 

openness could thus be satisfied if individuals simply gained access to the information 

that they personally sought, rather than achieve openness as a general rule of 

governance. As such, the evidence to this point suggests that any growth in support for 

freedom of information was tied to the idea of good governance or improving public 

administration, rather than to democracy per se.

However, from the 1970s onwards, the trajectory of Irish political culture can be seen as 

moving further away from any majority consensus on many social and political 

i s s u e s . A l t h o u g h  there is not necessarily any evidence of a movement towards 

freedom of information as a democratic ideology, the general shift was to a more liberal, 

more questioning public, which is a necessary background condition for such a 

movement. Some additional causal factor is required to show growth in concern about

Chubb (1992) pp. 29-30
For example, increased conflict in people’s views over traditional values such as marriage/divorce 

grew from this period.
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public information and this was provided in the 1980s and 1990s by the sharp rise in 

public concern over political corruption.

Corruption Revealed

There seems to be no doubt that corruption in Irish politics provided the necessary 

catalyst that fuelled an ideological discourse of freedom of information and made the 

introduction of freedom of information legislation politically possible (and perhaps 

necessary). The more subtle question, to focus on the specific concern to isolate 

evidence that an ideology of freedom of information became part of Irish conceptions of 

democracy, is whether the effect of corruption was deep enough to challenge key 

political cultural values in Irish society: namely authoritarianism, Catholicism, 

conservatism, nationalism, personalism and party loyalty.

Ireland has always had a low level of corruption in terms of international comparison, 

even taking into account the recent revelations of political corruption. However there 

has been a marked increase in the perception of corruption by the public and a growth in
306cynicism about politicians. In the history of the Irish state, there were three well- 

publicised cases of corruption up to the 1980s, whereas in the 1990s four tribunals and 

one parliamentary inquiry were set up to investigate nine major scandals, some of which 

dated back many years and changed public perception of those periods. In the same 

period, at least another 13 ‘illustrative examples’ can be given of corruption. 

International perceptions of corruption in Ireland have also worsened, from 1995 (when 

Ireland was ranked as the 11‘̂  least corrupt country in the world,^°^ with a score of 8.57 

on Transparency International’s scale of 0-10, where 10 equals no perception of 

corruption) to 2007 (when Ireland’s score was 7.5 and was ranked 17th out of 180 

countries listed in the index that year). '̂*^

See for example Collins and O’Shea (2000)
The first tribunal (B eef Tribunal, 1991-1994) was set up in to investigate allegations o f  fraud involving  

politicians and the beef processing industry. Subsequent tribunals investigated a range o f issues including 
irregularities in land zoning connected to payments made to politicians and public servants. See 
MacCarthaigh (2005), Kerrigan and Brennan (1999)

Kerrigan and Brennan (1999)
With a similar rank since the 1980s.
Transparency International ‘Corruption Perceptions Index 2007 - Political apathy towards corruption 

is hurting Ireland's reputation’ <http;//www.transparency.ie/news_events/cpi2007.htm>
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It is not necessary to recount the full history of the scandals and tribunals that 

dominated the newspapers throughout the 1990s as these have been well documented
T i l

elsewhere. What is important for the purposes of the thesis is the institutional 

response of the Irish state to the growing rift between public political culture and 

administrative traditions of secrecy that had, in part, concealed corruption. The main 

reaction of the political system was to invoke existing constitutional and legislative 

institutions to resolve this crisis of confidence; that is, tribunals and an Oireachtas 

commission.^’  ̂ It is interesting to note that the flurry of tribunal activity has led to six 

amendments to the tribunal legislation since 1997, whereas the only other amendment to 

the 1921 legislation was in 1979.

Tribunals and Oireachtas inquiries will be examined in Chapter 6 as they represent 

‘information institutions’ that permit official information to be channelled from the state 

to citizens. Here, the more narrow focus is the historical notoriety of several Tribunals 

of Inquiry set up in the 1990s, namely: the Beef Tribunal 1991; Flood/Mahon 1997; 

Moriarty 1997; and McCracken 1997.^’^

This thesis argues that the institutions of tribunals and Oireachtas inquiries were 

insufficient to placate public concerns over corruption. There was a sufficient gap 

between the institutions of the Irish state, which still favoured administrative secrecy, 

and the ‘inner values’ of many citizens, which favoured more scrutiny of politicians and 

public servants.

The 1991 Tribunal manifestly failed to satisfy the Irish public about the ability of the 

state to ensure accountability and to vindicate the rights of citizens against political 

corruption.^''* Revelations in the Beef Tribunal led to the later three tribunals being 

established, but already public disquiet increased the clamour inside and outside 

parliament for increased openness and transparency. Even as the 1997 Tribunals were 

set up, the lack of results from the initial tribunal set up six years earlier (despite its high

See for example Kerrigan and Brennan (1999)
The latter investigated tax evasion by major financial institutions. See MacCarthaigh (2005)
Most o f these tribunals were named after the High Court judge(s) appointed to oversee them.
Not least due to the fact that the tribunal initial investigation spawned more tribunals, which have yet 

to conclude (in 2007). See for example, MacCarthaigh (2005), Kerrigan and Brennan (1999)
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cost) was a favourable environment for the introduction of novel institutional reform, in 

the form of the Freedom of Information Act 1997. Likewise, the sole Oireachtas Inquiry 

to be launched (in lieu of a tribunal) into matters of corruption did not provide a 

sufficiently robust institution to satisfy the apparent need to stem corruption and provide 

openness and transparency.^’^

In parallel with public concerns about political misconduct, the core value of 

Catholicism and the support that this value gave to respect and trust in authority was 

also being eroded. It is historically important to note the sharp decrease in respect for 

Church authority occasioned by the wave of scandals in the Church, especially attempts 

to cover-up child sexual abuse. This change in attitude towards Church authority seems 

likely to have reinforced scepticism about authority in general.

It is in this period then, in reference to the standard model of political culture, one can 

see a division between the ‘inner values’ of a large proportion of the general public and 

state institutions. Corruption and scandals were sufficient cause for growing public 

disquiet about the activities of political leaders. The traditions of state secrecy were 

strained by this growth in public cynicism about politics, which is evidence of real 

tension between political culture and the ability of existing institutions to provide 

accountability. This tension was required for institutional reform to occur.

The 1970s and 1980s were also a period where many opposition politicians (at local 

government level as well as in the Oireachtas) were frustrated by corruption that they 

knew or suspected was occurring, but which they were unable to provide sufficient 

evidence about through existing institutions. These frustrations also preceded other key 

legislation, such as the Ethics in PubHc Office Act 1995, that created a legal framework 

to penalise politicians for conduct that while previously deemed unethical had not 

always been strictly illegal.

Although it is argued that the Oireachtas inquiry was cheaper, faster and more effective than its 
judicial counterparts.
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The Origins o f Freedom o f Information Legislation in Ireland

Social and economic changes from the 1960s broke down the resistance of traditional 

values to a democratic ideology of freedom of information. Developments in current 

affairs journalism, especially television, fostered public interest in policy issues and an 

increased willingness to question politicians (and other elites). At the same time, in 

terms of political culture, these developments were probably outer layer or inner layer 

values, but not core values. Enough widely held core values in Ireland retained respect 

for authority and similar values, which were too far removed from freedom of 

information for it to develop as a popular ideology. However, evidence of corruption 

and public loss of trust and confidence in elites was a shock to the set of widely held 

core values. This was the additional necessary factor, combined with international 

trends and a more general questioning of traditional values and elites, that permitted 

freedom of information to enter public discourse as a strong ‘public right to know’ by 

the 1990s.

Self (1977) argues that “The most obvious and universal contribution of politicians to 

policy-making occurs through the formulation of general attitudes, opinions and 

ideologies. ‘Climate setting’ influences the way in which particular issues are 

approached and the kind of measures which are favourably regarded, but is too 

generalised an activity to produce specific p o l i c i e s . F o l l o w i n g  this approach, the 

public concern about political corruption raised by politicians (and other civil society 

actors) can be understood as the ‘climate setting’ influence that permitted concern over 

the level (or lack) of public access to official information to become more influential. 

This can be seen where early attempts to introduce freedom of information legislation 

fell on deaf ears in the governments of the day, but later attempts were taken up as a 

means of dealing with public lack of confidence and dissatisfaction arising from the 

series of corruption scandals.

In 1983, Proinsias de Rossa, TD (leader of the very small Democratic Left party) asked 

in the Dail whether the Minister for the Public Service would consider introducing a 

freedom of information bill.^’  ̂ Similarly, in 1983, the Irish Council for Civil Liberties

Self (1977) Administrative Theories and Policies, second edition. London p. 153, cited in Chubb 
(1992) p. 159

Proinsias de Rossa, Questions, Dail Eireann, 1983
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submitted to an Oireachtas Committee that “Ireland is characterised by secrecy, and 

there is now an absolute need fo r a Freedom o f Information Act so that citizens o f this 

country may obtain from  government departments copies o f [documents] that may affect 

them”?^^ These suggestions did not gain any momentum in parhament. However, when 

the chairman of the Association of Higher Civil Servants, Mr. James O’Brien suggested 

the introduction of a PubHc Information Act at the Association’s 1985 Annual Delegate 

Conference,^'^ this might have been expected to have a more significant impact, but it 

also failed to attract political support.

There were four freedom of information bills tabled in the years up to 1997: in 1985, 

1988, 1995 and 1996. The first three were private member’s bills. The first two failed 

and the third was dropped when the government introduced the fourth one, which 

became the 1997 Act.

The first freedom of information bills in 1985 and 1988 were tabled by Senator Brendan 

Ryan (independent), who has been a long-term advocate for such a measure. His initial 

motivation was frustration he felt while working for the Simon Community charity, 

where people who were homeless experienced great reluctance by public bodies to 

allow them to view their own personal files and r e c o r d s . H o w e v e r ,  despite this 

practical motivation and arguments at the time (which may have sat well with the 

growing political culture of individualism and consumerism) there was no official 

interest in freedom of information legislation.

Along with calls for legislative reform being made in the Oireachtas, an organisation 

centred on members of the National Union of Journalists (NUJ) was founded to call for 

more access to information on policy-making. This organisation was called Let in the 

Light, and also gave its name to a conference on this theme held in 1993.^^'

Once it was clear that the legislation was likely to occur, there were a number of 

conferences which not only discussed the legal nuances of the new institution, but also

O ’Brien (2006) p. 38 
Ryan (1995) p. 154
Interview with Senator Ryan. (The Senator subsequently joined the Labour Party.) 
Smyth and Hazelkom (1993)
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gave a platform for discussion of freedom of information in much wider, ideological 

terms as it related to the ideal operation of democratic politics.

In relation to climate setting, Chubb adds that “The accession to office of a new 

government is particularly an occasion for climate setting.” Three successive 

governments were involved in the introduction of freedom of information legislation in 

Ireland. These were a Fianna Fail-Labour coalition (1993-1994), the ‘rainbow’ coalition 

of Fine Gael, Labour and Democratic Left (1994-1997) and a Fianna Fail-Progressive 

Democrats coalition that continued over two administrations (1997-2007).

In 1992, the Labour Party peaked in electoral support. This is important because it was 

the Labour Party that had a major role in introducing freedom of information 

legislation. In 1993, Labour formed a government with Fianna Fail, and made some 

proposals for freedom of information legislation. In 1994, Labour switched sides and 

entered a coalition as a minority partner with Fine Gael in what was called the 

‘Government for Renewal’. It was as part of this government that a Labour junior 

minister, Eithne FitzGerald, introduced the bill that became the Freedom of Information 

Act 1997. However, after the 1997 election, it was passed over to the Fianna Fail- 

Progressive Democrats coalition to implement the new legislation.

There is little doubt that each of these administrations had its own views on what should 

remain secret and what might be made open to public view. In terms of climate setting, 

the 1993 government was not fertile ground for Labour proposals for freedom of 

information legislation, as Fianna Fail politicians were more involved than others in the 

investigations of the tribunals. It seems likely that since Fianna Fail was on the 

defensive, it was never going to create a new public access to information institution. 

However, the Government for Renewal was created in an atmosphere of ‘cleaning up’ 

politics, which most democratic regimes experience from time to time. This was a 

highly conducive climate for the introduction of as ambitious an institutional novelty as 

freedom of information legislation. Finally, it is ironic that it was a Fianna Fail- 

Progressive Democrat coalition that had to implement the new legislation. It seems

A Conference on Freedom o f Information was organised by the Government Libraries section o f the 
Library Association o f  Ireland in 1997 and accountability (including freedom o f information) was the 
theme for the Institute o f Public Administration National Conference 1997.
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likely that this government had a desire to dampen the impact of the new legislation as 

it was highly unlikely to have been something that this coalition would have initiated.^^^ 

However, as discussed in Chapter 7, the detail of the legislation, combined with 

political and media pressure, were sufficient to ensure that the new institution created by 

the Freedom of Information Act 1997 was fully implemented at the time.

The frish case is perhaps typical of the more recent wave of introducing ‘transparency’ 

legislation in modem democratic states. The ideas of freedom of information and other 

means of monitoring official behaviour had developed a long pedigree by 1997. Various 

political actors in Ireland, including journalists, opposition politicians and senior civil 

servants, had voiced support for freedom of information legislation over the previous 

fifteen years (or more). However, it was not until a series of political scandals had 

erupted, costing the Irish taxpayer millions of pounds (originally and again through 

tribunals of inquiry), that legislation to open up Government’s activities to greater 

public scrutiny and accountability was brought centre stage.

Political Culture and Public Attitudes towards the Democratization of 
Information

The above explanations have touched on international influences and then more 

concrete domestic political events that brought about freedom of information both as 

political discourse and as legislation. However, it is still not clear the extent to which 

the rise of freedom of information in Ireland equates to a specifically democratic 

ideology. In order for freedom of information to be interpreted as something 

democratic, and not merely a mechanism for administrative reform, there should be 

evidence of a groundswell of popular support for direct public access to official 

information.

In order to test whether there was democratic support for freedom of information, the 

hypothesis of this section is that there was a significant increase in the inclusion of 

freedom of information as one of the ‘inner values’ of political culture (or rules of the 

political game) among Irish citizens since the 1990s. This does not relate to the use of

Ruairi Quinn recounts his role in negotiating the 1993 Fianna Fail-Labour coalition. The one item he 
notes in particular that raised disagreement was Labour’s proposal o f freedom o f information legislation, 
which was “flatly rejected” by Brian Cowen, negotiating for Fianna Fail. See Quinn (2005) p. 292
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freedom of information for personal purposes. The statistics showing the level of usage 

of the legislation will be examined in Chapter 7 and the extent of public support for 

freedom of information as a democratic institution will be further examined there. The 

following section is solely concerned with a rise in freedom of information as an 

ideology among Irish citizens.

It is clearly difficult to accurately assess the ‘inner values’ of a diverse population. 

Direct methods include survey research, interviews and focus groups. Indirect indicators 

include evidence of a reduction in the prevalence of traditional values that are not 

conducive to freedom of information, as well as behaviour such as political involvement 

or media consumption of material that investigates and exposes political matters. The 

above hypothesis can be explored (at least in part) through the findings of the World 

Values Surveys.

Ireland participated in three World Values Surveys (1981, 1990 and 1999), where 

significant samples of people (>1000) were asked a wide range of questions. From these 

surveys, it is possible to examine some of the trends in values relevant to freedom of 

information.

Table 5.1: Respect for Authority 1981-1999

Greater respect for authority: 1981 1990 1999

‘A good thing’ 84.9% 82.5% 77.5%

‘D on’t mind’ 9.7% 10.0% 15.9%

‘A bad thing’ 5.4% 7.5% 6.6%

Younger respondents were slightly more likely to say that respect for authority was a bad thing 

than older ones.

World Values Surveys Association (1990, 1995, 2000, 2005)
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Table 5.2: Confidence in Parliament 1981-1999

Confidence in parliament: 1981 1990 1999

‘A great deal’ 15.6% 12.9% 7.8%

‘Quite a lot’ 36.9% 37.4% 22.7%

‘Not very much’ 38.3% 39.3% 49.0%

‘None at all’ 9.3% 10.4% 19.5%

Here there is a notable decline across all age groups.

Table 5.3: Confidence in the Civil Service 1981-1999

Confidence in the civil services: 1981 1990 1999

‘A great deal’ 13.5% 12.4% 13.6%

‘Quite a lot’ 41.4% 47.0% 47.1%

‘Not very much’ 37.7% 32.9% 31.9%

‘None at all’ 7.4% 7.7% 7.4%

Compared to parliament, there is a remarkable stability of confidence in the civil services across 

the same period of time. As such, loss of confidence seems focused on politicians more than on 

the state per se.

Table 5.4: Confidence in Churches 1981-1999

Confidence in churches: 1981 1990 1999

‘A great deal’ 51.9% 39.7% 21.8%

‘Quite a lot’ 26.4% 32.6% 32.0%

‘Not very much’ 18.0% 23.8% 37.0%

‘None at all’ 3.7% 3.8% 9.2%

A difference across age groups is noticeable. Out of the 15-29 age group in 1999, 54.8% 

reported ‘not very much confidence’ and 12.9% reported ‘none at all’.
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Table 5.5: Confidence in the Press 1981-1999

Confidence in the press: 1981 1990 1999

‘A great deal’ 9.5% 5.6% 8.3%

‘Quite a lot’ 34.7% 30.6% 25.5%

‘Not very much’ 47.2% 48.6% 53.0%

‘None at all’ 8.5% 15.2% 13.2%

Younger respondents showed less confidence than older respondents.

1 1 2% of respondents in 1999 were favourable to the suggestion of having a strong 

leader who would not have to bother with parliament or elections, which shows a 

significantly large (albeit minority) support for authoritarianism. On the other hand, 

90.5% were in favour of having a democratic political system. This suggests that 

most of those in favour of a strong leader would still want some sort of democratic 

framework as well.

Table 5.6: Interest in Politics 1990-1999

In terms of interest in politics: 1990 1999

‘Very’ 8.2% 8.9%

‘Somewhat’ 29.0% 34.2%

‘Not very’ 33.8% 31.9%

‘None at all’ 29.0% 25.0%

No interest at all was chosen as a response by 30.7% of the 15-29 years old group in 1999. A 

differently worded question was asked in 1981 that showed much lower active interest in politics 

(22.9% interested but inactive), which can be compared loosely to the ‘somewhat’ category 

above. Overall, despite a significant proportion of the population with little or no interest in 

politics, there is a growth in interest since 1981.

In 1999, respondents were asked whether they followed politics in the news; 30.4% said 

they did so every day, 16.1% said they did so several times per week, 19.9% said they 

did so once or twice a week, 21.9% said they did so less often and 11.8% said never. 

Bearing in mind that this type of question tends to elicit a socially acceptable response.

These questions were only asked in 1999.
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given that it is a social norm to pay some attention to politics, there is nevertheless 

evidence that many people do actively follow political news.

In 1981, respondents were asked about their closeness to a political party; 20.2% said 

they were close to one, whereas 79.8% said they were not. Closeness was very different 

across the age groups (11.6% close in the 15-29 age group, 27.0% close in the 50+ age 

group), which suggests a decline in traditional party loyalty.

Table 5.7: Need for More Open Government 1990

In response to the suggestion (asked in 1990 only) that ‘our government should be made much 

more open to the public’:

46.2% agreed completely 

41.9% agreed somewhat 

7.7% neither agreed nor disagreed 

3.4% disagreed somewhat 

0.8% disagreed completely

This final question, although only asked in one year, is perhaps the strongest indication 

that there was a widespread public sense that more openness in government was part of 

the ‘inner values’ of political culture. There is certainly a strong suggestion that the Irish 

public in 1990 would have been very supportive of freedom of information.

To summarise the various information given above, there is evidence that:

• Irish people have a declining (but still high) respect for authority since 1981;

• Public confidence in parliament, churches and the press has decreased between

1981 and 1999. In particular, confidence in parliament has decreased

significantly;

• Public confidence in civil services has not changed significantly;

• Public interest in politics has increased and most people claim they follow

political news in the media;

• 90.5% were in favour of a democratic political system;

• There is some evidence of a decline in closeness to any particular political party;

• 88.1% of respondents in 1990 agreed that ‘our government should be made more 

open to the public’.
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From the above, it seems reasonable to draw the conclusion that there was wide support 

for an ideology of freedom of information within the political culture of Ireland, 

although the exact nature or extent of that ideology is open for question.

A facilitating factor for the introduction of freedom of information was the general rise 

of education levels throughout the Irish population. Combined with an increase in 

service industry employment and the use of information technology, the population in 

1997 was more used to dealing with information than even before. This factor has 

increased hugely in the period 1997-2007. As such, although this may not strongly 

increase the public’s desire for freedom of information, it certainly increases the general 

capacity of citizens to engage with official infonnation.

An increase in political apathy would be evidence that would weigh against the 

suggestion of strong public support for freedom of information as an ideology. For 

example, there is an often repeated storyline in the Irish media about growing political 

a p a t h y . T h i s  tends to be based on the decrease in membership of political parties as 

well as apparent decreases in voter turn-out at elections. However, the evidence of the 

World Values Survey does not strongly support these claims. Additionally, there is no 

strong evidence that citizens disaffected with politics would not support freedom of 

information as a core principle of how government should be organised if it were to 

regain more of their interest.

For example: ‘New programme to teach pupils about Houses o f the Oireachtas’ Irish Times Friday, 
12* October, 2007, ‘Saturday voting bid to stem tide o f election apathy’ Irish Independent Friday, 7* 
January 2000

For example: The National Youth Council o f  Ireland argues that young people feel ‘alienation’ and not 
apathy, citing a survey on young people and politics, which found that teenagers are passionate about 
politics, <http://www.youth.ie/what_s_new/nyci_press_releases/iit_s_alienation_not_apathy>
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Conditions for Freedom of Information

From the evidence in this chapter, it is possible to propose a model for the necessary 

and sufficient conditions under which freedom of information legislation was 

introduced in the Irish political system (and possibly as general guidelines for other 

states in a similar position):

• There were international developments in the area (e.g. development of the 

concept alongside examples of its design and implementation as an institution) 

for a considerable period of time;

• Freedom of information (or conception that the public have a right to question 

policy-makers) was adopted into the ‘inner values’ of popular political culture.

• A gap opened up between political culture (represented by these inner values) 

and the existing institutions of the state and its administrative culture;

• Political actors (e.g. opposition politicians and the media) were active in trying 

to question policy-makers and to break down barriers between citizens and those 

in power;

• Crisis events occurred (in the form of corruption in Ireland) and the political 

system of existing institutions was not able to satisfactorily resolve the crisis;

• Changes in the political parties represented in Government permitted 

experiments in new institutions to resolve the crisis.

It seems that these factors were all necessary, and sufficient when taken as a whole, for 

the introduction of the Freedom of Information Act 1997 in Ireland.

What these necessary and sufficient factors do not say is to what extent the introduction 

of freedom of information was seen as administrative reform, a new part of Ireland’s 

procedural democracy or even a step towards stronger, more participatory democracy. 

The task of subsequent chapters is to show the impact of freedom of information upon 

the other information institutions of the Irish political system and how this in turn 

informs the political theory.
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Information Institutions in the Irish Political System

^Inside the Black Box’ -  Decision-Making

“One o f  the most fru itfu l approaches to the study o f  politics is to see it as a

system o f  communications involving a network o f  channels o f  information and
328institutions fo r  transmitting ideas, demands, and orders.  ”

In previous chapters, Easton’s generic model of a political system was used, showing 

inputs to and outputs from a ‘black box’ that represented the complex mechanisms 

involved in decision-making (i.e. inputs and outputs from a ‘black box’ that represents 

the decision-making mechanisms of the state). Chubb presents a model of the policy

making process in the Irish state, showing those directly involved in policy-making as 

well as those actors that are close to the process, either as influences on the decisions 

made or else as implementers of these decisions (with the ability to modify them as 

policy is made concrete through action).

Lindblom identifies a core group of participants in public policy-making which he calls 

‘proximate policy-makers’. These are defined as “those who share immediate legal 

authority to decide on specific policies, together with other immediate participants in 

policy d e c i s i o n s . I n  Chubb’s description of the Irish case, the proximate policy

makers for most of Irish public policy are the members of the Government (i.e. Cabinet) 

and ministers of state, the members of the Dail and Seanad, some senior civil servants, 

including temporary ‘advisors’ and possibly a few other public servants. It is important 

to note that not all of these proximate policy-makers have control over every decision, 

but that decisions are made by sub-groups drawn from this set, depending on the exact 

decision to be made. For example, the Oireachtas is limited to the appraisal, amendment 

and approval of some (but not all) decisions initiated by other policy-makers.

Chubb suggests that some other bodies may be included as proximate policy-makers in 

certain policy areas. For example, employers’ bodies, the Irish Congress of Trade

Chubb (1992) p.54 
Chubb (1992)
C. E. Lindblom (1968) The Policy-making Process. Englewood Cliffs, New Jersey, p. 29, cited in 

Chubb (1992) p. 155
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Unions (ICTU) and farming organisations may be involved in ‘corporatist’ approaches 

to devising socio-economic p o l i c i e s . M o r e  recently, this ‘social partnership’ approach 

to policy-making has become a strong feature of how certain key decisions about the 

economy are made, so their inclusion as proximate policy-makers is clearly appropriate. 

However, not all official ‘social partners’ have equal weight or involvement in decision

making, especially those representing the community and voluntary sector.

Outside of proximate policy makers, there are a wider range of ‘influences’ on policy

making. These actors do not have direct control over decisions, but they can influence 

them through information that they provide or else through other pressure that they can 

bring to bear upon proximate policy-makers. The main influences are political parties, 

pressure groups, the public service, the mass media and public opinion. The European 

Union is also an important influence. The influence of the public service is special 

because it is channelled through senior civil servants in the form of expertise, advice, 

reports, etc. as opposed to more direct influence upon proximate policy-makers. Chubb 

notes that the mass media has influence over other ‘influences’ as well as direct 

influence upon proximate policy-makers:

“These influences interact upon one another. In particular, the mass media are 

important in informing, and perhaps influencing, those who in turn influence 

policy, as well as those who make it. ”

Figure 6.1 illustrates the process by which government gathers information, balances 

different influences and makes policy d e c i s i o n s . T h e  demand for openness and 

transparency is very easy to understand in this context. It is simply a matter of tracing 

decisions back to their source (from right to left) and determining what information 

influenced those decisions.

Chubb (1992) p. 155 
Chubb (1992) p. 155
The diagram is a modified version o f  the one from Chubb (1992) pp. 156-157
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Figure 6.1; The Irish Policy-Making System
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Any concerned citizen or interested party will encounter most Government decisions as 

‘outputs’; that is, as laws and policies being put into practice by public bodies (and 

possibly by social partners too). At the implementation stage, interested parties have 

few options in terms of influencing policy. If they feel their rights are being ignored or 

damaged they have recourse to the law courts. They can likewise lobby Government to 

have policy modified, but this can only be done in a post hoc manner. However, 

although outputs may be more or less visible to citizens, information explaining or 

justifying policy is often not forthcoming from those implementing policy or those who 

determined it.

According to the traditional Liberal parliamentary i d e a l , a  concerned citizen should 

be able to trace back a policy or law to the time it spent passing through the Oireachtas. 

Here there should be a public record of debates and discussions surrounding the policy. 

Government spokespersons should have been questioned about the policy and a full 

explanation and justification for it should be available in the recorded proceedings of 

Oireachtas Committees, Dail and Seanad. Alas, this is often not the case.^^^ Not only are

See for example, Hansard Society (2001) 
See for example, Gallagher (1999)
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many decisions made that are never explained in the Oireachtas, the Government has 

the means to stifle or ignore questions about policy. Furthermore, many decisions made 

by government do not pass through the Oireachtas at all. For example, social 

partnership agreements are made and implemented without much reference to the 

Oireachtas. Likewise, directions given to civil servants and public bodies by Ministers 

may not be communicated to the Oireachtas.

Chubb’s model can be seen as a map of information flows. Following Deutsch, each of 

the influences, policy-makers and implementers should not be seen as unitary actors, 

but as hierarchical (or otherwise structured) bodies. Key decision points exist within 

each of these actors, which have control over what information (if any) they might 

release to citizens. Proximate policy-makers are obviously more important in terms of 

releasing information, as they are closer to the source for what decisions were made, 

what resources were allocated and what the rationale for the decisions was.

From this starting point, the first analysis made is an examination of the provisions in 

Bunreacht na hEireann for making information about policy-making available. 

Following that, the rest of this chapter will be dedicated to an analysis of the 

information institutions in the Irish political system that provide citizens with access to 

information about policy-making or else prevent them from accessing it.

Constitutional Provision for Public Information

It is useful to examine the Irish Constitution as it sets out many assumptions about how 

democracy in Ireland is meant to function, even though mention of democracy is limited 

to Article 5, which states that “Ireland is a sovereign, independent, democratic state” 

(italics added). Because the constitution sets out the basic political culture of the Irish 

state and the way it is to be governed, it implicitly sets out the terms of its democratic 

system -  including the flow of information from policy-makers and public bodies to 

citizens. In contrast, it is useful to recall the explicit demands in the French Declaration 

des droits de I'Homme et du citoyen 1789 that the state provides full accountability for 

all taxation levied and explanations for public officials’ actions. The civic republican 

tradition of strong provisions for the accountability of decision-makers pre-dates the
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Irish constitution, yet public access to information is weakly enshrined in Bunreacht 

na hEireann.

Bunreacht na hEireann sets out the rules for the interaction of a number of central state 

institutions, such as the President, the Government, the Oireachtas, the Courts and the 

Comptroller and Auditor General. If Ireland is a genuinely ‘democratic’ state, where all 

powers derive from the people, than the constitution can be reasonably expected to 

enshrine a flow of information about policy-making to the citizens who, in the final 

appeal, determine all questions of national policy.

However, the sovereignty of the people can only be exercised “by or on the authority of 

the organs of State established by this Constitution.” In this way, it is indicated that 

the Constitution attempts to describe a comprehensive set of institutions ( ‘organs of 

State’) to provide for how Ireland’s democracy will function. Democratic rule is 

explicitly not the role of unauthorised bodies and that, in turn, suggests that the 

Constitution should generate sufficient institutions to provide for democracy (and 

democratic accountability). The fact that freedom of information is not enshrined in the 

Constitution is at odds with the democratic ideology that puts public access to official 

information at the heart of democratic rule.

Under Bunreacht na hEireann, Ireland is a strongly unitary state, with all executive 

power resting with central Govemment.^^^ However certain key flows of information 

can be seen as restricting the ability of central Government to abuse its powerful 

position.

The main flow of information that is provided by the Constitution relates to the state’s 

revenue. These must comprise one fund, '̂*'’ and the Government must present annual

See for example, Pettit (1997)
This is paraphrased from Bunreacht na hEireann, Article 6 which reads: “All powers o f government, 

legislative, executive and judicial, derive, under God, from the people, whose right it is to designate the 
rulers o f the State and, in final appeal, to decide all questions o f national policy, according to the 
requirements o f the common good.”

Bunreacht na hEireann, Article 6.2
Up until 1999, local government was not mentioned in the constitution. Twentieth Amendment o f the 

Constitution Act 1999, creating Article 28A 
Bunreacht na hEireann, Article 11
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Estimates of receipts and expenditure to the Dail,^"" which must consider them. "̂*  ̂ In so 

far as most decisions made by proximate policy-makers involve spending money, these 

provisions are one way for representatives and citizens to track the Government’s 

decision-making. Further articles of the Constitution reinforce the audit trail, including 

the special provisions around bringing money bills before the Oireachtas,^"*^ (i.e. 

legislation to direct the expenditure of state money) as well as the independent 

monitoring role of the Comptroller and Auditor General,^'*'' whose office checks that all 

state monies are spent in line with how they were allocated.

Although the Oireachtas has nominal control over tax and spending, historically the 

Government generally has a majority in the Dail. Nevertheless, although money bills 

are unlikely to be defeated by the Oireachtas, the provisions still have the effect of 

ensuing that a public record is made of the discussions about them, including opposition 

commentary.

Another information flow guaranteed by the Constitution is that all international 

agreements made by Ireland are to be reported to the Dail.^''^ Again, this ensures a 

public record is made about these treaties.

A strong provision in the Constitution is that the Oireachtas as a body has a good deal of 

freedom to put information on the public record. Freedom of speech is guaranteed to 

members during proceedings and special privilege gives them immunity from 

prosecution for anything that they say (although customary rules within the Dail and 

Seanad forbid abusing this immunity, for example to libel or defame someone). 

Members are given constitutional protection for their private papers,^"** which is an 

important reinforcement to their immunity in relation to free speech; for example, it 

permits members to possess documents that would otherwise be illegal due to

Bunreacht na hEireann, Article 28.4 3° in 1937 (now Article 28.4 4°)
Bunreacht na hEireann, Article 17.1 1°
Bunreacht na hEireann, Articles 21 and 22 
Bunreacht na hEireann, Article 33 
Bunreacht na hEireann, Article 29.5 1°
Although this does not necessarily mean that there is a clear record of all the treaties Ireland has 

signed. The Department o f  Foreign Affairs were unable to provide one, as was the Government 
Publications Office.

Bunreacht na hEireann, Articles 15.10, 15.12 and 15.13 
Bunreacht na hEireann, Article 15.10
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censorship, sedition laws, etc. As such, the Government cannot legislate to suppress 

information once it has reached the attention of members.

The Constitution provides for public sittings of the Oireachtas as a general rule, '̂*  ̂

which allows citizens to hear proceedings as they happen and is a further safeguard 

against the censorship of the published version. The Constitution does permit private 

sittings of the Oireachtas, although this provision has never been invoked.

While the Constitution gives strong speaking rights to elected members, it also 

enshrines the right of members of the Government to attend and “be heard” in both 

h o u s e s . T h i s  is an important right of reply for the Government in relation to the 

public record of proceedings, and ensures that the Government of the day can respond 

to any claims or accusations made by members of either house.

However, although members have strong rights to speak their minds, when they are 

speaking in the chambers of the Oireachtas, the Government has final control over when 

the Oireachtas is actually in session. This control extends to the tight regulation of 

speaking time in the chambers. Thus, the Government has the ability to effectively gag 

elected members by removing from them the opportunity to exercise their privileges. 

The Constitution only guarantees a minimum of one session of the Oireachtas per
352year, thus other sittings are allowed by the Government when it has business it wishes 

done, rather than when elected members choose. The Constitution also includes 

provisions that allow the Government to pass bills speedily through the Oireachtas 

should it wish to do so,^^  ̂ which is another opportunity for the Government to limit 

unwelcome debate or scrutiny.

While the Constitution provides for the Oireachtas to make its own rules for day-to-day 

proceedings, it is important to note that the reality of the h-ish party political system, 

with the strong role played by party whips to enforce voting discipline among elected 

members of a given party, means that the Government generally controls a majority in

Bunreacht na hEireann, Article 15.8 1° 
Bunreacht na hEireann, Article 15.8 2° 
Bunreacht na hEireann, Article 28.8 
Bunreacht na hEireann, Article 15.7 
Bunreacht na hEireann, Article 24.1
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the Dail and the Seanad. The Constitution does not afford much to minority groups 

within the Oireachtas, beyond what is conceded to them through the standing orders of 

the house. These rules are decided by two-thirds of members, which is what gives 

substantial groups in opposition (i.e. those controlling enough seats to be necessary to 

make up the two-thirds) the opportunity to negotiate some rules to benefit opposition 

members. For example, the introduction and maintenance of ‘question time’, where 

members of the Government are quizzed orally by Dail deputies is an innovation 

brought in through agreement under standing o rd e rs .L ik e w ise  the committee system 

developed through such agreements. However, none of these provisions can be 

introduced without the support of the Government side, although they can be 

maintained for as long as the Government fails to achieve the two-third majority 

required to change them, which is an important concession to the Oireachtas and one of 

its only ways of preserving some independence against Government control. The two- 

third majority rule is the strongest manifestation of the principle enshrined in the 

Constitution that the Government shall be “responsible to” the Oireachtas.

Bunreacht na hEireann also protects the information flows in the law courts, which are 

guaranteed independence.

Some, basic public information provisions are also enshrined in the Constitution. All 

bills and new legislation must be announced through the official state gazette (Iris
• 2 C C

Oifigiuil), and the Registrar of the Supreme Court must receive the text of all laws. 

These provisions ensure that citizens can keep informed of the use of legislation by 

Government. Likewise, the Constitution also requires that up-to-date versions of itself 

are produced and made a v a ila b le ,e n su rin g  that citizens can keep informed of any 

changes or new provisions.

Another key public information provision is that the Irish Constitution permits the 

President to address the Oireachtas and the Nation, however again this is limited as such 

addresses can only occur with the approval of Govemment.^^*

And in imitation of tiie growth o f  this practice in Westminster. 
Bunreacht na hEireann, Article 25.4 3° in 1937 (now Article 25.4 2°)
Bunreacht na hEireann, Article 25.4 4° in 1937 (now Article 25.4 5°)
Bunreacht na hEireann, Article 25.5 (added in 1941)
Bunreacht na hEireann, Article 13.7 1-3°
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The Constitution also enshrines several personal rights for citizens that are relevant to 

preserving a free flow of information about policy-making. Citizens’ dwellings are
•2 C Q

inviolable (except in accordance with the law), which allows for private conversation 

and the exchange of opinions. Citizens have the right to control the education of their 

children. Freedom of expression is protected, although with limitations.

Overall, the Constitution is weighted in favour of the secrecy of Government 

discussions. This interpretation follows from the de facto  control that the Government 

has over much of the information flow through the Oireachtas and other institutions.

This control over information is explicitly fram.ed in A^rticle 28.4 3° which guarantees 

the confidentiality of Government discussions, except in certain circumstances to be 

determined by the High Court.^^‘ It is worth noting that this part of Article 28 comes 

from the 17‘̂  Amendment of the Constitution, passed in 1997. Prior to this amendment, 

there was no explicit wording about the confidentiality of Government discussions, but 

an understanding that confidentiality existed was derived from the doctrine of collective 

decision making.

As a matter of fact, Bunreacht na hEireann was never used as the theoretically neutral 

starting point that it could have represented. Although it contains all of the elements that 

would permit a new state to begin from a blank slate and to design legislation in 

accordance with its own character and democratic will, the renovated Irish state carried 

forward a large body of legislation and administrative practice inherited from both the 

Irish Free State (since 1922) and the United Kingdom.

Bunreacht na hEireann, Article 40.5
Bunreacht na hEireann, Article 42.3 1°
Bunreacht na hEireann, Article 40.6 1°, also, since 1992, Article 40.3 3° grants that citizens have the 

specific right to information on services that are legally provided abroad, which is an oblique reference to 
information about abortion services outside o f  the state.

Bunreacht na hEireann, Article 28.4 3°
Bunreacht na hEireann, Article 28.4 2° enshrines that “The Government shall meet and act as a 

collective authority, and shall be collectively responsible for the Departments o f  State administered by the 
members o f the Government”. The doctrine o f collective responsibility has been developed (and much 
debated) in political theory and finds reference in the Irish case in this Article.
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However, the intention of the Constitution to establish a new beginning for Ireland can 

be read in the text. Through examining the document, it is possible to outline the extent 

to which it envisaged a flow of information between the citizen and the state. In 

particular, it is possible to distinguish the extent to which it anticipated citizens gaining 

access to sufficient information to hold the Government to account for policy-making. 

That is to say, the Irish Constitution does not envisage a strong role for the citizen in 

governing the state. The Government is to be chosen by the Oireachtas, which in turn is 

to be elected by the people. The Constitution does not recognise political parties but 

even in 1937 the political reality was that the people voted for candidates from the 

different parties on the understanding that the party or parties that controlled a majority 

of seats in the Oireachtas would choose the Government -  despite the fact that the name 

of political parties was not permitted on the ballot paper until relatively recently. In 

theory, the people of Ireland were supposed to elect representatives for their local areas 

and leave the business of governing the country up to them. The Irish state was broadly 

conceived as liberal, with important protections in place for citizens’ dwelling places, 

speech, association and religion. Citizens were to have relative freedom in exchanging 

ideas and in associating with one another to discuss politics or other matters. In the 

context of Europe in the late 1930s, the Constitution can be seen as a reasonably robust 

defender of individual liberty, while at the same time envisaging a Government that 

ruled with some (limited) deference to opposition parliamentarians but no real 

conception that citizens might have a right to access official information. Thus, there are 

serious deficiencies in the institutional provisions made in Bunreacht na hEireann for 

the explanation and justification of Government decision-making to be made available.

Information Institutions -  Access versus Control

The examination of the Constitution is important as it remains one of the most 

important statements of Irish democracy. Viewed in isolation, the Constitution either 

does not envisage a flow of information about decisions to citizens, or else it relies on 

other institutions and practices beyond those that are explicitly enshrined (e.g. deriving 

a free press from liberty of opinion and expression, although ‘press freedoms’ such as 

right to investigate or seek information are not explicitly enshrined). In either case, it is 

possible to examine the wider set of institutions that either assist or prevent citizens 

from accessing information about the decisions made by Government.
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Referring again to the diagram of proximate policy-makers, influences and 

implementers in Figure 6.1, the question to be addressed next is not which institutions 

influence policy-making, but simply what channels are available to Irish citizens to gain 

information about the content of policies, alongside justifications and explanations for 

official decisions.

The conclusion of Chapter 5 was that Ireland in the 1990s had the necessary and 

sufficient conditions for freedom of information. The following analysis will outline 

how access to information is controlled or granted through different points in the Irish 

political system. This analysis is carried out by examining the network of institutions as 

they existed prior to the Freedom of Information Act 1997. The next chapter will 

examine the freedom of information legislation in more detail and address its role in 

changing the overall system. For the moment, it is useful to examine the extent to which 

the network of political bodies and institutions provided public information before the 

introduction of freedom of information legislation.

Information institutions can either assist or prevent citizens from accessing information 

about official decision-making. In some cases, the same institution may assist the access 

of certain information but impede access to others. The characteristics of each 

institution will be examined in turn, using the method outlined below.

The policy-making process generates policy-relevant information. Different ‘internal’ 

actors have access to different parts of the set of information about any one decision. 

Central internal actors, such as the Taoiseach and Cabinet might be expected to have 

full information about decisions (i.e. what evidence was consulted, what rationale was 

used for the decision, how can the decision be explained or justified). In reality, much 

of the detail of decisions may not be known to central actors, who rely on the civil 

service as a repository of this knowledge.^^"^ Likewise, although decision-makers may 

know about what information they used to arrive at a decision, they have imperfect 

knowledge of alternative measurements of social reality that they did not consult, but 

which others may use to understand, analyse or critique the decisions made.

Farrell (1993) p. 102, citing an economic advisor to a previous Taoiseach, asserts that Ministers are 
“overloaded with undigested written material” and “deprived o f  expert advice at the Cabinet table”.
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The key question for information institutions is what ability they have to accurately 

transmit (or to interrupt or prevent the transmission) of this policy-relevant information 

to citizens.

The following institutions will be examined:
a. Archives and Information Centres

b. Public Representatives

c. The Electoral Process

d. The Judiciary

e. Government Departments

f. Local Authorities

g- State Agencies and State-Sponsored Bodies

h. The Comptroller and Auditor General

i. Regulatory Authorities

j- Research Institutes

k. Publishing and Media Organisations

1. ‘Social Partners’

m. Political Parties, Civil Movements and Single-Issue Groups

n. Personal Rights

0. The Official Secrets Acts

P- The Confidentiality o f Government Business

q- National Security, Criminal Justice and the Gardai

r. Censorship

This examination of information institutions through this model Irish political system 

should allow one to trace out how any official decision is going to be made accountable. 

Through what bodies does the information travel? What sanctioning institutions does it 

ultimately feed? And who can veto this process? Issues of how accountability may 

work, in terms of sanctions or the ability to alter decisions once information is received, 

go beyond the purpose of this thesis. As outlined in previous chapters, access to 

information is logically prior to any mechanisms for accountability.

It is important to note that the examination of each information institution is not 

intended as a general overview or review of the broader functions of each. Likewise, it 

is not an examination of how well an institution might transmit various different types 

of information. It is a specific examination of how well each institution could in theory.
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or does in reality, transmit information relevant to the making of decisions by proximate 

policy-makers, who should be accountable to the citizens of a democracy. This involves 

an appraisal of the likelihood of an institution transmitting or blocking information, as 

well as their practical capacity to do so. The question of likelihood is important, as 

institutions could engage in illegal activity that goes beyond their formal or theoretical 

capacity for action but the theoretical possibility for such actions has to be balanced 

with what is probable. This method also has the purpose of making it clear what 

perspective this thesis is taking with respect to each information institution in the 

political system, so that these assumptions are open to critique.

The following method generates an archetype be used to structure the examination of 

each information institution. Each institution will be described in terms of its capacities 

to transmit information, the extent to which the semantic accuracy of what is 

transmitted can be guaranteed to those affected by policy-making, the freedom of action 

of each institution to transmit information and the content of the information that each 

institution can transmit. These points are explained in more detail below.

(i) Transmission

This section will reflect the capacity of the institution to transmit policy-relevant 

information. It is concerned with the physical transmission of the information and not 

with its semantic content. Rate indicates the frequency with which the institution can 

transmit information, as well as how long after a decision is taken the institution can 

transmit information. Volume refers to how much information is transmitted, with low 

volumes representing concise information and high volumes representing large amounts 

of information, which may be well beyond the capacity of a single citizen to process. 

Noise refers to extraneous information that may be included in a transmission, in the 

sense that a receiver may have to filter the information to find the policy-relevant part 

among other irrelevant items. Blocking is the ability of an institution to not transmit 

certain information and this should specify what information can be blocked and in 

what circumstances.

(a ) Semantic Accuracy

Whereas the above is concerned with the ability of an information institution to 

physically transmit information, the semantic accuracy of what is transmitted must also 

be examined. The technical terminology of signal transmission continues to provide a
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useful structure for this purpose. Amplincation is where an institution will exaggerate 

some parts or types of information and dampening is where an institution will minimise 

transmission of certain parts or types of information. Distortion is where information is 

actually changed, as opposed to being merely emphasised differently, and substitution 

is where new information is exchanged for parts of the original transmission or added to 

it. By examining what types of information are amplified, dampened, distorted and/or 

substituted over time, an observer can note the bias of an institution. This involves the 

interpretation of the transmission or communication of information by institutions. 

However, when original material relating to policy-making can be compared with 

reports of that material, it is possible to objectively monitor bias in transmission.

(Hi) Freedom to Inform

The ‘freedom to inform’ of an information institution relates to how free or constrained 

it is to transmit information (i.e. publish, broadcast or otherwise disseminate). This 

relates to the independence and resources of the institution. Independence might be 

derived from a statutory or constitutional basis that makes it unlikely that any 

Government can abolish the institution. The resources of an institution signify its 

financial, staffing and other capacities that could limit its capacity to transmit policy- 

related information.

(iv) Content

The final factor in relation to each information institution is what area(s) of policy

making it covers and, crucially, not only whether it transmits complete and accurate 

accounts of policy-making, but whether it does so in a way that is critical, 

communicatively-rational and autonomy-supportive. In other words, does an institution 

provide information about policy-making in a way that permits and supports citizens to 

understand the arguments surrounding policy choices and to intellectually participate in 

the first stage of democratic participation or accountability?
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Irish Information Institutions and Their Limitations

a) Archives and Information Centres

This category of information institutions brings together a wide variety of bodies and 

agencies. The common denominator is that all of them are primarily repositories for 

information. Their purpose is to store information and make it publicly available. This 

category includes Ireland’s 353 branch public libraries, and 203 Citizens Information 

Centres (CICs), alongside associated services, as well as special repositories such as 

the National Library, the Government Publications Office and the National Archives. 

The former are distributed around the country, whereas the latter three special 

repositories are all based in Dublin city centre. The Government Publications Office is 

the official distributor of state publications, including legislation and reports from 

public bodies.

As emphasised above, the examination of information institutions is only concerned 

with the transmission of material related to policy-making, not other information that 

may be transmitted; for example, the majority of publications available through public 

libraries are not relevant to policy.

(i) Transmission

The rate at which policy-related material reaches archives and information centres is 

largely out of the control of these institutions and represents processed information, 

such as reports, alongside books and periodicals. However, they are generally rapid at 

making the information available once they have possession of it, especially through 

web-based Citizens Information services. The Government Publications Office is 

typically the primary distributor to have copies of state reports, Oireachtas proceedings 

and other official documents. The National Archives is a special exception, as it is 

governed by the National Archives Act 1986 and can only release state papers after 

thirty years.

Volume and noise are both barriers to accessing information from these bodies, as it 

can take time to find relevant material in the large quantities of information that is

Library Council <http://w w w .librarycouncil.ie>

C itizens Information Board <http://w w w .citizensinform ationboard.ie>
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available. Likewise, it can be time consuming to find relevant facts buried in larger 

d ocum en ts.H o w ev er, as institutions, archives and information centres cope well with 

the massive quantities of information they receive, due to their use of indexing systems 

and also because they do not ‘process’ most of this information and simply make it 

available. These institutions have relatively little power to block information about 

policy-making, in so far as they are mandated to make available what material they are 

given. Decisions to censor or to not send information to archives are made elsewhere.

(ii) Sem antic Accuracy

One of the strengths of archives and information centres as information institutions is 

that they do not have much ability to alter the information they transmit. Although 

libraries can give a particular document more or less prominence, they are not in a 

position to rewrite (i.e. to amplify, dampen, distort or substitute) information. CICs 

have a role in publishing their own material, which tends to amplify how a citizen can 

access state services and dampen wider policy issues. However, they do not have much 

scope to distort or substitute information as inaccuracies will soon be noticed by 

citizens trying to access public services.

(Hi) Freedom  to Inform

As information institutions, archives and information centres are free to distribute 

information in their possession with little or no state interference. The independence of 

these bodies is limited. Public libraries are provided through local authorities and 

Citizens Information Centres rely on state funding. The latter organisations originated 

as voluntary bodies and, as such, they have the potential to operate independently of 

state control. However, their ability to access information about rights and entitlements 

is hugely facilitated by their official status.

(iv) Content

Overall, archives and information centres transmit a limited and formal selection of 

information relating to policy-making, typically publications produced by state bodies
I

(where editorial decisions may already have been taken in terms of their content),

A single citizen will have great difficulty in rapidly isolating key facts from archives, especially if  
he/she wants to be sure that nothing has been missed. The issues o f volume and noise again require the 
focus to be shifted from individual citizens to social groups cooperating in an effort to monitor policy
making.
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alongside a selection of books and publications that may have policy-related content. 

Public libraries are generally not very well resourced and competing demands on their 

resources limit their ability to stock official publications or a wide selection of 

publications about policy matters.

Archives and information centres provide information about rights and entitlements, as 

well as things like eligibility criteria, which is simultaneously policy-relevant 

information in so far as rights and eligibility represent decisions taken by policy

makers. Libraries are used by a large number of people as a way of accessing 

information on a range of rights and entitlements (despite the more recent development 

of specialist social welfare offices and the like). Librarians regard this role as an 

important aspect of the servdce that public libraries provide. In a recent survey about 

public trust in different state bodies, public libraries came top as the most trusted branch 

of the state. Recently the CICs have had a larger role in seeking and transmitting 

information about social policy.

In relation to the role of the National Archives with regard to the ideology of freedom of 

information, their website cites former minister Eithne FitzGerald to explain their 

purpose:

“Both the Archives Act o f 1986 and the Freedom o f Information Act 1997 were 

designed to show citizens the inner workings o f government by giving access to 

official papers. The Archives Act opens up files when they are thirty years old, 

the Freedom o f Information A c t’s right o f access to policy papers covers papers 

created after April 1998; a right to see earlier papers can be conferred by 

regulation. Even i f  those provisions fo r  pre-1998 access are never activated, the 

Freedom o f Information Act is due to catch up with the Archives Act in due
'i f .Q

course (sic ).

By the time the FOI Act was being written, the definition o f offiicial records 

included electronic data and information as well as paper records. It seems 

fitting then that the first electronic records to go on display in the National 

Archives should include some records on the introduction o f Freedom o f

This is probably meant to read the other way around, as the Archives Act will catch up with the 
Freedom of Information Act in 2028 (at which point all pre-1998 files will be available under the 
Archives Act).
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Information which were on my personal office computer as Minister o f State. 

While these papers may not be the most exciting -  mostly drafts o f speeches and 

briefing notes -  the symbolism o f opening the electronic archives with Freedom
369o f Information material is clear. ”

In terms of providing access to information to all citizens about policy-making, libraries 

and archives provide one of the few environments in Ireland where citizens from almost 

any background or social class can mix and can freely access whatever information is 

available. It is also an environment that encourages self-learning and autonomous 

research. On the other hand, there is no guarantee that any of the available 

documentation is critical, communicatively-rational or autonomy-supportive. The user 

of a library or archive must already have acquired some skill in dealing with 

information in order to process what is available and use it to access reasons for policy

making.

Citizens Information Centres tend towards providing more communicatively-rational 

documentation to citizens, in so far as their goal is that “Individuals should have access 

to accurate, comprehensive and clear information relating to social services and should 

be referred to the relevant services.

Finally, the Government Publications Office (also called the Government Stationery
372Office ) is the official source for state publications such as legislation and makes these 

available as soon as they are produced. The decision was made early in the state’s 

history to oblige members of the public to pay for official publications, including copies 

of the Constitution, which may act as barrier to some citizens accessing information.

National Archives <http://www.nationalarchives.ie/services/govemment/minintro.html> The files on 
Freedom o f Information from Eithne FitzGerald’s hard drive as Minister o f  State can be accessed here: 
<http://www.nationalarchives.ie/services/govemment/fileinformation.html>

Although it is likely that a significant number o f people do not feel ‘qualified’ to use libraries for this 
purpose or feel out o f place in this environment.

Citizens Information Board <http://www.citizensinformationboard.ie>
The Irish office is effectively the descendent o f HMSO (His Majesty’s Stationery Office) founded by 

the British Govemment in 1786 to reduce the administrative costs o f the Empire.
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b) Public Representatives

Elected public representatives include members of the Dail and Seanad (although most
' \ n ' i  ,

citizens are excluded from the election of senators ), local councillors (including city, 

county, town and borough councils) and Members of the European Parliament (MEPs). 

It is worth noting that ex-representatives who lose an election often continue to work on 

behalf of people in their constituency, as do would-be candidates hoping to build up 

support for election. These, alongside community activists, can also be included in the 

category of public representatives.

In their role as information institutions, public representatives have two functions. 

Firstly, they have various means to communicate with citizens. Secondly, they have 

various means to gain access to policy-related infonnation. Means of communication 

include the information sessions (or ‘clinics’) held by elected representatives, alongside 

speaking at official occasions (such as sessions of a representative body) and unofficial 

occasions (such as at report launches). It is important to consider public representatives’ 

ability to act as individuals and also their role as part of representative assemblies.

As an information institution, it is important to consider what information about policy

making is made available through the plurality of public representatives, not simply the 

action of individuals. Their means of gaining access to information include the formal 

right for members of the Oireachtas to pose Parliamentary Questions and to participate 

in Oireachtas committees, and the rights of elected councillors to question local 

authority officials. Members of political parties (especially Oireachtas members) may 

also have access to policy-relevant information though communicating directly with 

Cabinet Ministers and Ministers of State.

(i) Transmission

As an information institution, public representatives are quick to react to new 

information. However, public representatives can be restricted in their access to a means 

of transmitting information such as an Oireachtas sitting, access to the mass media, etc. 

Increasingly, websites permit public representatives to convey information rapidly; 

however this does not give them the strong circulation of traditional media. In terms of

University graduates from certain, older universities elect 6 senators, 11 are appointed by the 
Taoiseach and the remainder are elected by local councillors through various panels.
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dealing with individual queries, public representatives are highly accessible through 

clinics and public meetings. Overall, public representatives do not act at a consistent 

rate in the transmission of information, but they have the capacity to transmit 

information rapidly, especially when it is controversial as this allows easier access to 

the mass media.

The volume of information provided and the embedding of policy-relevant information 

within a mass of other information (noise) are problems with public representatives 

taken as a whole, operating as an information institution. This is because information on 

many different issues may be conveyed in the same assembly records, so that interested 

parties have to sift through a considerable amount of material to fmd what they want. 

Likewise public representatives are constantly making transmissions through various 

media, which is noise when someone is seeking information on a specific policy area.

In the case of the Oireachtas, access has been greatly facilitated in recent years by the 

fact that all the records of proceedings (including committees) are available within 24 

hours on its w e b s i t e , a n d  records are available of all historical proceedings going 

back to the foundation of the state. The online resources also include live and recorded 

audio and visual broadcasts of the Dail and Seanad, while elected members can also 

receive broadcasts from the committee rooms. In addition, all Bills and Acts, as well as 

the agenda for future sessions, are also available online. Again, while access is good, 

the time and effort required to read the available material is considerably beyond a 

single citizen and returns attention to the role of pluralism in access to official 

information (i.e. the role of social groups representing ‘communities of interest’ in 

processing such resources and distilling the key information for wider consumption).

Blocking is a relatively minor problem with public representatives as information 

institutions, given that it is highly unlikely that the diverse people in this category would 

cooperate to stop policy-relevant information from being transmitted. However, some 

issues around blocking do arise. For example, the Standing Orders of the Oireachtas 

limit access by small parties^^^ and independents to speaking time, which in turn limits

Oireachtas website <http://www.oireachtas.ie>
Currently this is six or less people, although a ‘technical group’ made up o f at least seven members 

can be created for the purpose o f accessing speaking rights to be shared among the group. Such a group, 
headed by the sole Socialist Party TD, existed during the 29* Dail.
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their ability to bring policy-relevant information to a wide audience. Likewise, the 

media may be less responsive to more radical representatives. Within larger parties, 

speaking time may be concentrated in the hands of senior party members and Ireland’s 

strong party discipline does not encourage backbench TDs to speak their minds too 

openly.

Finally, within the information institution of public representatives, there is very uneven 

access to policy-relevant information. Government party members and allies are more 

likely to have access to information but may be less likely to transmit anything critical 

of the Government. Opposition representatives (or community representatives on the 

outside of formal assemblies) could spend years seeking detailed information about 

reasons for any given policy.

On the other hand, the formal proceedings of representative assemblies are an important 

counter-weight against blocking. Parliamentary Questions are among the most 

important tools, available to Oireachtas members, for accessing policy-relevant 

information. The fact that Oireachtas and local council proceedings are public records 

means that it is next to impossible to suppress information once a public representative 

wants to make it known through these mechanisms.

(ii) Semantic Accuracy

Ampliflcation, dampening, distortion and substitution are all problems with public 

representatives as information institutions. In most cases, public representatives have 

strong incentives to use information tactically in order to advance their personal and/or 

policy agendas, to the detriment of ideal public information. On the other hand, the 

diversity of representatives makes it likely that different interpretations of the same 

policy-relevant information will be transmitted. Substitution is particularly acute when 

public representatives make arguments based on their opinions or preferences, not on 

the basis of available facts or accepted professional knowledge.

The literature on clientalism testifies to the use of information by public representatives 

to win favour with constituents.^’  ̂ For example, with representatives acting as 

intermediaries, checking a citizen’s file in order to write to him/her to announce the

Komito (1985), Gallagher and Komito (1999)
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allocation of some public service, such as a local authority house, when it was due to 

occur (and to gain reflected glory in so doing). In the early years of the state, this was a 

more legitimate role, as public servants were unwilling to undertake paper searches for 

everyone, whereas representatives had the authority to insist on this. With information 

technology in place across the public service, it is now possible for citizens to be easily 

and rapidly informed in such cases without the need for any intermediary, although the 

practice by public representatives still continues.

Examining public representatives as an information institution, there is bias created 

through the different level of access that Government members have to policy-relevant 

information compared to other representatives, and there is also an imbalance caused by 

unequal access to the media, where those representatives with a higher reputation or 

more contacts have more ability to transmit information.

In terms of national policy, the culture of representative politics is highly adversarial. 

The exception of the ‘Tallaght Strategy’ introduced by Alan Dukes (former Fine Gael 

leader in opposition 1987-90) was remarkable precisely because it broke with the 

tradition of opposing everything the Government did and instead made reasoned 

responses to each policy on its own merits. Unfortunately, most other public records of 

what public representatives say tend to be biased in favour of their party allegiance and 

consequently are weak channels for accurate and full information to citizens about 

policy-making.

More accurate information is likely to be provided by public representatives to 

constituents coming to them on a personal basis, but the content of these transmissions 

is likely to favour solving a particular problem (typically access to public services) 

rather than providing information about why policies are in place.

However, as an institution capable of generating new information, public 

representatives are excellently placed to ask pertinent questions and to oblige 

Government Departments and other state bodies to formulate responses to questions that 

they might not have otherwise posed themselves. Parliamentary Questions, committees 

and issues raised through debating speeches are useful tools in this regard.
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(Hi) Freedom  to Inform

Independence is a key strength of public representatives, although a more accurate 

description might be alternative dependencies. In theory, public representatives rely on 

continued public approval to continue in these roles. Elected representatives must gain 

(re)election and non-elected representatives, such as the heads of charitable 

organisations, must continue to gain public approval (and funding) for their goals. 

However, elected representatives can rarely be removed from their positions (for the 

duration of their term of office). As such, they have a uniquely protected position from 

which to access policy-relevant information and to make public statements about policy.

In reality, elected representatives are more constrained than the Constitution envisages. 

Firstly, most are members of political parties and Irish parties enforce strict discipline, 

in regard to both voting behaviour and public communication by members. Would-be 

Ministers often pay careful attention to toe the party line in order to reinforce their 

chances of promotion and all but few elected members seek to ensure their own re- 

election, which usually requires that they receive their party’s nomination as well as 

sufficient public backing. However, Oireachtas members are extremely well paid by 

international standards, and are equipped with an office in Dublin, including access to 

printing and supplies, as well as a secretary and access to the Oireachtas library. As 

such, they have a theoretical capacity to engage in work on policy and to investigate 

official decisions.

The Oireachtas committee system has been criticised as weak by international 

s t a n d a r d s . T h e  Oireachtas’s ability to initiate and conduct an investigation has been 

shown to be efficient and effective; however successive Governments have continued to 

prefer judicial tribunals to this mechanism.

(iv) Content

Public representatives can convey information on the full range of public policy, 

although they tend to be specialised. Elected members working on a local level convey 

information relevant to developments in that area as well as information about personal 

rights and entitlements to those who attend their ‘clinics’ seeking assistance. Most

See for example Gallagher (1999)
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commentary on policy tends to be made by those speaking on behalf of political parties, 

rather than individual representatives.

In terms of policy-relevant communications, there is a tension between the ‘political’ 

use of information and attempts to genuinely convey detail about policy to citizens. For 

example, television or radio discussions about policy easily give way to ‘point scoring’. 

Public relations management has a lot to answer for in the breakdown of trust between 

politicians and the wider public. As noted in Chapter 1, the Irish public has a low level 

of confidence in politicians.

Non-elected public representatives have, to a certain extent, taken over from politicians 

in addressing public concerns about policy. As they are not seeking election and are 

often working for a non-profit-making cause or charity, these individuals can be seen as 

more sincere (and perhaps more dedicated to public service). On a theoretical level, 

specialised issue-based public representatives are important adjuncts to freedom of 

information, in so far as they seek access to information about policy-making and try to 

present this information to the public in order to gamer support for their issue. 

However, their specialisation is a potential weakness as well, as it polarises issues both 

in terms of what solution is proposed for an issue as well as potentially ignoring wider, 

related issues or contradictions with other policy that may arise when single issues are 

pursued in isolation. In theory, elected politicians are meant to have a holistic role in 

balancing the arguments from different perspectives into coherent public policy, but in 

the absence of politicians taking this role, the public is left with confusing confrontation 

or even simple non-engagement between different sectors in relation to public policy 

(e.g. charitable NGOs and the business sector representative bodies often engage with 

separate areas of policy -  as if issues such as the use of public resources did not 

inevitably link them). This means that contradictions in public policy (e.g. demands for 

low taxation and for high quality public services) are never properly addressed.

Chubb identifies three deficiencies in the Oireachtas:

“Firstly, its procedures and techniques are archaic and ineffective. Secondly, 

the stajf and facilities available to members are meagre. Thirdly, the education 

and experience o f many members and, more important, the view that they have 

o f their job, ill equip them to make the kinds o f enquiries that are necessary or to
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appreciate the kinds o f  data that could be made available... in order to judge
378performance. ”

The first point comes down to the fact the Government will always have a veto on the 

reform of institutions and unless a reform agenda is at the heart of Cabinet, increased 

power to the opposition through institutions such as the Oireachtas will not occur. 

Likewise, the Government controls the times the Oireachtas sits, what debating time is 

(or is not) allowed, whether bills are accelerated through the Oireachtas, etc. The second 

point has changed in recent years, but the deficiencies in staff resources rest more on the 

third point, which in turn is symptomatic of Irish political culture as a whole. What it 

takes to get elected in Ireland has been handed down (quite literally in many cases) 

through generations of politicians. Political practice by candidates and elected members 

is fixed around a set of assumptions about what people will respond to (and vote for). 

There must be a concern that candidates who dedicate themselves to providing citizens 

with reliable information about policy-making might not be rewarded with as many 

votes as those who focus on more political activity (such as criticising their opponents 

regardless of policies’ merits). Recent work by O’Sullivan has confirmed that elected 

representatives’ view of their role is to act for the electorate rather than to empower 

citizens through providing them with information.^^^

c} The Electoral Process

The electoral process is an atypical information institution. It is an event that occurs and 

affects other institutions, but because of the special status of elections as well as the 

legislation and special procedures evoked at election times (and for referendums), it is 

worth examining it as an institution in its own right.

The electoral process has several functions as an information institution. Political 

parties are permitted to broadcast party political broadcasts, which have the purpose of 

explaining to the electorate what that party will do if elected to Government. Special 

rules (e.g. in the RTE charter) limit political programming and ensure balanced

Chubb (1992) p. 199
Conversation with Mary-Clare O'Sullivan about her PhD research which involved interviewing a large 

number of Oireachtas members: O’Sullivan (2002) M essengers o f  the people? An analysis o f  
representation and role orientations in the Irish Parliament. Trinity College Dublin.
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coverage of the major political parties. Candidates are permitted free postage of 

electoral material to registered voters. A crucial aspect of this institution is the spending 

limits that it places on each political party. At the same time, within these limits, 

candidates are free to hang posters up in neighbourhoods, distribute electoral 

information and call on citizens to solicit their votes.

(i) Transmission

As an institution, the electoral process operates according to a tight schedule. There is a 

minimum of three weeks given between when an election is called and when it can 

actually be held, although the gap is usually a few weeks longer. As such, the rate of 

information flow is rapid. The media reaction to political events during an election is 

daily and there is a heightened response to candidates’ actions and statements in an 

attempt to convey as much information as possible to the voter. The resultant surge in 

political journalism and political marketing means that the electoral process suffers 

from both volume and noise, as voters have little chance of wading through the morass 

of information that is suddenly (and often hastily) made available.

There is an extent to which the electoral process blocks the flow of information about 

policy-making to citizens. The media are under intense scrutiny to offer balanced 

coverage of all candidates and parties. As such, investigation into policy-making may 

have to be suspended if it can be seen as unfairly directed against the Government. 

Likewise, with the dissolution of the Oireachtas, obviously its mechanisms cannot be 

used to provide extra information to candidates or the public. If an election is called just 

after a recess (as is often the case) this means that for a considerable period of time the 

Oireachtas’s powers are not active and the Government’s performance is not under the 

same level of scrutiny as it is during Oireachtas sittings.

On the other hand, the formal importance given to elections (and referendums) gives 

public representatives (and other interested parties) more access to the media and a legal 

position from which to criticise media organisations if they are being excluded or 

unfairly limited in their access to programmes. In this way, the electoral process can 

prevent the blocking of more radical parties or opinions, which might be excluded 

outside of election periods.
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Referendums are of special importance in relation to public information as parties are 

obliged to convey reasons for encouraging citizens to vote ‘yes’ or ‘no’, beyond merely 

calling for party loyalty. The rate of transmission is similar as for elections. Volume 

may be slightly less acute, as only one (or a small number) of issues is usually being 

decided. However, noise may be increased as a problem, as referendums are used as an 

opportunity both to criticise the Government and to discuss wider issues (especially 

during referendums on European treaties). Blocking is inherently part of referendums, 

in so far as the Government ‘sets the agenda’ by determining the exact wording of the 

question to be put to the people, which takes significant power away from citizens. 

However, in terms of transmitting information, the focus on an issue to be decided by a 

popular vote tends to allow even more pluralism of views to be conveyed by the media.

(ii) Semantic Accuracy

Amplification, dampening, distortion and substitution are all problems with the 

electoral process, in so far as they relate to the communications made by candidates. 

The spending limits are an attempt to prevent any one party from biasing public 

information too strongly, which is of benefit to semantic accuracy, however candidates 

have an even stronger motivation than usual to use information as strategically as 

possible, with less regard for systematically informing the public about policy. Media 

organisations tend to provide more systematic coverage of policy issues than is 

normally the case, which can increase semantic accuracy. Likewise, issue groups tend to 

have more coverage in the media, which increases the pluralism of information 

provided. Overall, semantic accuracy is probably improved compared to ‘normal’ times, 

with a wider range in the pluralism of views expressed during election times.

(Hi) Freedom to Inform

The electoral process is an important part of the democratic system, in so far as it 

represents a set of rules that must be followed to allow candidates to communicate with 

the public. The idea that an ‘informational process’ is a component of free and fair 

elections is an important safeguard against the abuse by Government of its advantaged 

position in marketing itself. These rules are enforced by the self-interest that each 

candidate/party has in the process. Most of them will react against perceived bias in the 

media or the unfair use of resources by their rivals and can refer complaints to the 

courts. In addition, an independent Electoral Commission is established to oversee the 

fairness of the process.
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(iv) Content

The theory behind the special rules and status of the electoral process as an information 

institution is related to the ideology of freedom of information and the idea of providing 

ideal public information, so that voters are well informed when it comes to making their 

choices.

The weaknesses of this institution reflect its reliance on special freedom of speech rules 

rather than on rules governing access to information. There is a strong basis to argue 

(following Przeworski et al) for rules that require the publication of certain key 

documents and statistics as a summary of the state’s position and the Government’s 

record as it faces into an election. On many occasions elections have been fought on the 

basis of assumptions that turned out to be false, with Governments only revealing 

‘damaging’ information after they win re-election.

Part of the advantages of the electoral process is that the need for media visibility 

persuades some leading political figures to make themselves more available than they 

would do in ordinary circumstances; for example, participating in interviews or even in 

live debates with their opposite numbers. This can lead to some revelations that would 

not otherwise be apparent about politicians’ competence and, more importantly for 

freedom of information, about the beliefs and assumptions that they bring to policy

making.

Another weakness in the electoral process is that political actors with greater agenda- 

setting power may put certain issues on the public agenda, to the detriment of other 

areas or of a thorough examination across the whole spectrum of policy.

d) The Judiciary

There are three aspects to the judiciary’s ability to act as an information institution. The 

first is that an individual can apply to the courts to claim rights or entitlements from

For example, in Ireland, after the 2001 election it was revealed (through a freedom o f information 
request) that the Government had known the economy was not as strong as its candidates had maintained 
during the election campaign. T e i  M inister approach lives on in Merrion Street’ Irish Times Monday,
1 r ” November 2002

208



public bodies. These court actions can require public bodies to explain why someone is 

not entitled to a given service, and indirectly this process can open up the rationale used 

in relation to a given policy area; for example, discovery might be used to gain access to 

someone’s files held by a public body (this was more relevant in the absence of freedom 

of information legislation, especially Sections 15 and 16). Secondly, judicial tribunals 

have been a significant aspect of Irish political life in recent decades. These tribunals 

have focused on alleged corruption in decision-making, but indirectly have focused a 

great deal of attention on how policy decisions are made (e.g. in the area of planning) 

and how transparent (or not) this process is; for example. Justice Liam Hamilton 

speaking in the Beef Industry Tribunal said: “I think if the questions that were asked in 

the Dail were answered in the way they are answered here, there would be no necessity 

for this inquiry and an awful lot of m_oney and time would have been s a v e d . T h i r d l y ,  

the law courts are an institution that can be asked to prevent the disclosure of 

information in certain circumstances, such as libel.

Although mention of ‘tribunals’ evokes a series of prominent cases in the 1990s, 

Tribunals of Inquiry were first established in legislation in 1921 and, as such, can be 

seen as long-standing institutions of the Irish state, although lacking in the constitutional 

recognition given to other institutions.

(i) Transmission

As an institution to access information about policy-making, the law courts operate 

according to a slow rate. It can take months to have a case heard in the High Court and 

appeals can postpone conclusive action for further months. The rate of information 

transmission through tribunals is much worse, with a possible delay of years before an 

inquiry is established, followed by years of investigation and hearings. Among the deep 

flaws of the judicial system from the point of view of accessing specific information are 

the problems of volume and noise. While actual judgements can be clear and 

straightforward, the detail of legal proceedings, especially as seen in the lengthy 

tribunal proceedings, can generate massive amounts of material, which is simply 

beyond the capacity of any individual to filter. This shows the role for either 

intermediaries who report on proceedings (such as some journalists who consistently

Reports fo r  the B eef Tribunal quoted in Kerrigan and Brennan (1999) 
Tribunal o f Inquiry Acts 1921
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follow tribunal matters) or else organisations that examine the proceedings as part of 

collective political activity. Law courts are capable of blocking information by way of 

imposing serious penalties on those who ignore court orders. Although the courts may 

not be able to physically hold and prevent the disclosure of information, they have 

significant sanction-wielding powers.

(ii) Semantic Accuracy

Law courts often require the production of original documents and expertise can be used 

in court to verify the accuracy of documents and to show that they have not been 

tampered with. From this point of view, the law courts have specific power to prevent 

the amplification, dampening, distortion or substitution of information. Again, the 

courts can sanction those who bring false documents before it, through criminal charges 

such as perjury or contempt of court, which carry serious penalties. The same powers 

can be used to compel witnesses to come to the court and to make statements. In making 

rulings on matters of fact, the law courts have well established standards of proof (e.g. 

balance of probability and beyond reasonable doubt) that are used to appraise the weight 

of evidence. To relate all of this to policy-making: in those instances where a case 

concerns someone’s attempt to access state services, the courts have a strong 

mechanism for forcing state bodies to clarify the eligibility requirements for an 

entitlement.

(Hi) Freedom  to Inform

Informing the public about policy-making is not the primary role of the judiciary and, as 

such, it occurs as a by-product of legal proceedings or tribunal investigations. However, 

the law courts are guaranteed independence through the Constitution, including security 

of i n c o m e . A l t h o u g h  this independence is limited in so far as the President appoints 

judges and the Government influences these appointments, the courts and tribunals 

nevertheless have considerable freedom to make their findings public.

(iv) Content

Where they touch on matters of rights and entitlements, the courts do a reasonably good 

job of providing clear information on why someone is or is not entitled to receive a 

public service. However, the narrow range of policy-relevant area which the courts are

383 'Bunreacht na hEireann, Articles 34-37
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likely to hear through cases means that this information institution is limited to certain 

policy domains.

Tribunals are less clearly useful as information institutions. This is partially because 

seeking explanations for policy-making is not their central remit, although this is 

relevant in so far as such explanations are the clearest defence against charges of 

making corrupt decisions. The other limitation of tribunals is their incredibly slow rate 

of transmission of conclusive information, from their outset to their conclusions.

Another policy-relevant aspect of the information that courts make available is their role 

as policy-makers. The courts role of interpreting the constitution has led to major policy 

change (e.g. the discovery of additional rights, such as marital privacy, that led to the 

striking down of legislation). This role means that in those cases where the courts make 

policy, court records can convey information on policy-making (and its rationale) in a 

very direct and detailed manner.

c) Government Departments

Another information institution for those seeking explanations for policy is to simply 

ask the relevant Government Department. Every Government Department has a press 

office to deal with queries. In addition Ministers also have political appointees working 

as personal media advisors. The Department of the Taoiseach can be taken as 

representing the Government as a whole, for example it takes charge of the publication 

of the Government’s legislative programme. The Government Information Service is 

part of the Department of the Taoiseach and essentially operates as a press office for the 

Government. One of the key publications from the Government is Iris Oifigiuil, the 

official Irish state gazette, which is published bi-weekly with other supplements 

throughout the year.

It is important to consider the extent to which Government Departments convey policy

relevant information directly to citizens because, evidently, if there was a sufficiently 

transparent access to information in this manner, there would be much less need for 

additional information institutions or ‘accountability agencies’. It is also important to 

recognise that practice can vary widely between different Government Departments.
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(i) Transmission

Increasingly, Government Departments have customer service charters and attempt to 

reply to queries from members of the public within a reasonable time period. However, 

the more detailed information is sought the more likely it is that a more senior staff 

member must respond, and therefore the rate of response will decrease. Volume is not 

a major problem, in so far as Departments are unlikely to send masses of information to 

inquirers. Noise is a slight problem as inquirers might be told to find a response to their 

query in published documentation where the answer is not clearly evident.

Although Government Departments will respond to most queries, they have various 

means of blocking the flow of policy-relevant information. Firstly, lower ranked civil 

servants may simply not have access to information to answer a query. Secondly, most 

explanation or justification for policy-making, beyond published statements or press 

releases, are ‘political’ and civil servants will not speculate or comment about 

Government intentions. Thirdly, civil servants are under no legal obligation to answer 

such queries (outside of freedom of information legislation’s requirements) and 

although many queries will get a reasonable reply, detailed queries about reasons for 

policy are likely to fall under the Official Secrets Act as ‘secret’ information that civil 

servants are uniformly forbidden to release.

(ii) Semantic Accuracy

There is a tension between the civil servants and the political appointees who work 

within Government Departments. In theory, civil servants do not write political 

speeches or otherwise engage with that aspect of a Minister’s work -  although the 

dividing lines are not always clear.^*'* Equally, when a Minister makes a statement it is 

not always clear whether he/she is speaking as a politician or on behalf of his/her 

portfolio. Likewise, the Minister and his/her political assistants will make the final 

editorial decisions on information transmitted by a Department.

For example, there is anecdotal evidence o f civil servants writing political speeches. Likewise, there is 
movement o f civil servants into political advisor roles on secondment, which further blurs the division. In 
July 2006, the newspaper Foinse reported that 89 civil servants were employed on constituency work on 
behalf o f Ministers and Ministers o f State, cited by the Office o f the Information Commissioner in 
relation to its annual report 2006 <http://www.oic.gov.ie>. Nevertheless, the balance o f probability is that 
most members o f  the civil service take the neutrality o f their role seriously.
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The transmission of official statements and press releases on policy are likely to involve 

amplification and/or dampening (and quite possibly distortion or substitution) 

through the public relations ‘spin’ that is usually put on these announcements to win a 

Minister and/or the Government maximum credit for initiatives. Likewise, such material 

tends to focus on the issue or problem that the Government is seeking to resolve or else 

the project or initiative that is being brought into being, rather than giving any detailed 

explanation of the choices that were considered or a justification for the decision made. 

Amplification and dampening are brought about through the timing of announcements, 

the maximisation (or minimisation) of press coverage, etc. Distortion and substitution 

are most likely to be present in official reasons for policy rather than in more factual 

communication; for example, generic headings like ‘economic growth’ may be 

substituted for more detailed explanations for policy decisions. European Union 

Directives are also often cited as a ‘reason’ for some decisions, without reference to the 

process (and rationale) that brought these Directives into being, including the role of the 

Irish state in agreeing them.

(iii) Freedom  to Inform

As information institutions. Government Departments have very little independence. 

They are strictly bound by the terms of the Official Secrets Act and official statements 

released through their press offices are monitored by the Minister or his/her political 

appointee advisors. However, in terms of issuing information on rights and entitlement 

or the provision of reports that they are mandated to publish, Government Departments 

have the capacity to provide clear reasons for those policies that they are permitted to 

explain.

(iv) Content

Government Departments obviously cover a wide range of policy areas, but they do not 

cover all policy, as they may not have full information on policy developed by local 

authorities, court rulings, state agencies and other public bodies, or decisions made 

through social partnership. Indeed, Departments can have little knowledge of policy 

developed by other Departments and this lack of ‘joined up’ Government can be 

criticised as a significant weakness in the system. However, in terms of each 

Department’s own specialist policy areas, civil servants are one of the key hubs where 

policy expertise and the capacity to explain decisions are located within the Irish 

political system.
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f)  Local Authorities

Local Government is worth separate mention from Government Departments as an 

information institution precisely because it being ‘local’ changes the context of policy

making. Most of the work of local authorities is to carry out national policy in a range 

of areas from recycling to housing. A growing amount of national policy relevant to 

local authorities stems in turn from European Union Directives, especially matters 

concerning environment, water, waste management, etc. As such, local authorities are 

largely implementers of policy although they may generate policy that falls under their 

‘reserved functions’ (i.e. those policy areas where elected local councils make 

decisions). Local authorities can thus provide information on policies that they are 

asked to implement, on the rules they adopt to implement policy and on areas where an 

individual authority has its own policy.

Scale is an important consideration with regard to local authorities. Some authorities 

serve a much smaller population base than others, and this affects both their level of 

resources but also the closeness which exists between the authority and the population it 

serves. Also, sometimes town/borough councils exist within city/county council areas, 

which gives some localities the experience of very small-scale (and potentially more 

accessible) government, although the powers of town/borough councils are very 

weak.̂ *̂

(i) Transmission

Policy-making in local government is accessible through the minutes and other records 

of official proceedings of the councils. Members of the public also have the right to 

attend sittings of local authorities, to hear proceedings live, which means that important 

decisions can be transmitted rapidly; for example, through local media. However, in 

general, resource constraints lower the rate in which information on policy-making is 

transmitted.

Also, Irish town/borough councils are not systematically distributed across the state. Whether or not a 
given town or area has a local assembly is the result o f history, not size or any other objective criteria. 
Thus, some citizens are excluded from the experience o f democracy at very local level and the 
information and participation opportunities that this may provide.
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Volume and noise are barriers to accessing information where someone has to trawl 

through historical records to try to find the origins of policy. The problem of blocking 

is similar to Government Departments, where staff may not have explanations for policy 

or can do no more than refer an inquirer to the lead Department that originated it. 

Likewise, local authority staff are not in a position to comment on the political decisions 

made by councillors and often there is little or no national comparative data to show 

how different local authorities address the same policy areas.

(a) Semantic Accuracy

Again, this is similar to Government Departments. One key difference is that although 

one or more political parties may have control over a council, they do not elect an 

executive. Instead the position of city/county manager is filled by an appointed public 

servant. As such, there may be more united calls from elected councillors for 

explanations of decisions made by managers. Local authority managers, in turn, make 

themselves available for direct cross-examination by councillors at regular intervals 

(e.g. monthly). However, they are also responsible to the Department of Environment, 

Heritage and Local Government, which has strong direct influence on local authorities, 

not least through controlling a large part of their finances.

(Hi) Freedom to Inform

As information institutions, local authorities have a degree of freedom in explaining 

those policy areas where they have decision-making powers. However, most of local 

authorities’ functions are derived from the Department of Environment, Heritage and 

Local Government or other lead Departments. As such, they do not have access, the 

ability or the freedom to transmit information about policy-making.

In many cases, the resources of local authorities are very weak, in terms of finances, 

staffing (which is capped by the Department of Environment, Heritage and Local 

Government) or both. This also limits their ability to inform councillors or the wider 

public.

f/vj Content

In terms of local services, local authorities have improved in the provision of clear, 

accessible information to enable citizens to access services. However, such information
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is biased towards a model of citizens as ‘consumers of services’ and not participants in 

policy-making.

Local authorities have a mixed record when it comes to transmitting policy-relevant 

information. In some cases, due to their smaller scale of operations, they can be more 

open. For example, council sittings may provide more accessible discussion about 

issues. However, council meetings can also provide ‘more heat than light’ on many 

issues, where councillors are frustrated at their lack of decision-making power over 

issues. City/county managers have been accused of being reluctant to provide all the 

information that councillors want in relation to policy-making.^*^ Also, in some cases, 

local councillors may lack the skills (or a strong desire) to engage in the systematic 

analysis of policy. And although the public has a right to attend council meetings, 

attendance is generally very low.

g) State Agencies and State-Sponsored Bodies

This category of bodies includes statutory agencies as well as hundreds of agencies and 

boards that have seen set up by various Government Departments and which carry out a 

wide range of roles, from providing core public services (such as the Health Service 

Executive and the National Roads Authority) to providing research and advice to their 

parent Departments. For clarity, those bodies with regulatory powers are dealt with 

separately (below). Lists of state agencies are provided on the Government’s website 

and also in the Institute of Public Administration’s Yearbook and Diary, but these lists 

do not cover the full range of bodies, especially smaller ones that do not have a statutory 

basis.

State agencies and state-sponsored bodies are similar (as information institutions) in 

many respects to Government Departments and local authorities. A key difference is the 

level of independence that a given body may have, as this affects its influence over 

policy as well as the flow of information between it and its parent Department (and 

other bodies).

Some local authorities have also had the experience o f  attempting to implement national policy (e.g. '
the provision of serviced halting sites for members o f  the Travelling Community or housing for people 
who are homeless) despite opposition from elected councillors who attempt to prevent such facilities 
being built, which might explain their reluctance to provide information.
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In principle, state agencies can be an important source of policy-relevant information. 

Some agencies are given an explicit role to assist the Government in the formulation of 

policy in areas where they have specialist expertise. Many agencies publish reports and 

other key documents that are relevant to understanding national policy (and its 

effects/failures).

(i) Transmission

State agencies are extremely varied in their rate of transmission of policy-relevant 

information, varying from not at all to frequent public statements. Volume is a barrier 

to accessing information, as the proliferation of agencies has led to a large amount of 

documentation in many policy areas. This makes it extremely challenging for 

individuals to process all of this detail. In addition, the extent to which an agency is 

expressing Government policy or simply policy advice is not always clear. Noise is also 

a barrier as the very fact of having to identify which state bodies have a role in a given 

policy area is not always obvious. Finally, blocking of policy-relevant information is 

also a potential barrier to citizens accessing information as there are no rules governing 

the accountability of the wide variety of state agencies and related bodies. While some 

agencies publish extensively (in print and through their websites, as well as through 

press releases and media work) and make a point of disseminating information for 

public consumption, others do not publish any information directly and are responsive 

only to Government.

(a) Semantic Accuracy

The accuracy of information published by state agencies is also varied, but likely to be 

high overall. However, while policy specialists in agencies may transmit expert analysis 

and suggestions, these may bear little relationship to the actual reasons for national 

policy-making.

(iii) Freedom to Inform

State agencies vary enormously in their independence and the resources they have 

available to investigate, develop or publish policy-relevant information. The Official 

Secrets Acts applies to all bodies funded by the state, which limits their ability to 

disseminate information widely. State bodies may have more freedom than the civil
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service to publish policy-relevant information from a technical perspective, rather than a 

political one, although this can be an artificial distinction.

(iv) Content

There is a much wider debate about whether or not state agencies are a benefit to 

democratic governance. hi terms of acting as a channel through which Irish citizens 

can access critical, communicatively-rational, autonomy-supportive information, there
-JO Q

are examples of excellent attempts to bring citizens into policy-making, while there
389are also state agencies which make little information available to the public. One 

danger with state agencies is that they can act to deflect attention and responsibility 

away from central Government; for example, this is a charge that has been frequently 

raised against the Government in relation to the Health Service Executive, especially 

where it involves the politically sensitive policy of reducing facilities at local 

hospitals.

h) The Comptroller and Auditor General

Article 33.1 of the Constitution states: “There shall be a Comptroller and Auditor 

General to control on behalf of the State all disbursements and to audit all accounts of 

moneys administered by or under the authority of the Oireachtas”. The Comptroller and 

Auditor General (CAG) is an important part of the political system, as this office 

represents a neutral body that examines public spending and ensures that public monies 

are spent in accordance with how the Oireachtas determines. The action of the CAG 

reinforces the theoretical control by the Oireachtas over spending.

As an information institution, the CAG is extremely important as it provides a record of 

spending by public bodies. This allows a critical analysis to be made of these bodies in

See for example Hansard Society (2001)
See for example the work o f  the Combat Poverty Agency <http://www.cpa.ie/>
For example, the Ombudsman has criticised the creation o f 450 “single purpose” agencies to “fulfil 

functions once covered by Government ministers and their departments” as this removes them from 
accountability through her office. ‘Ombudsman says agencies escape scrutiny’ The Irish Times, Thursday, 
21*‘ June 2007

For example: ‘Breast cancer services set to close in M ayo’ Western People Wednesday, 17'*' October 
2007 and ‘Now protests at cutbacks bring people to the streets’ Sligo Weekender Tuesday, 23^“* October 
2007
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relation to the outputs and outcomes they generate in their areas of competence. In 

addition, it allows a cost-benefit analysis to be carried out of the relative merits and 

efficiencies of public bodies.

(i) Transmission

As an information institution, the Comptroller and Auditor General operates at a 

relatively slow rate, with an annual report and an account of public spending presented 

to the Dail annually. However, annual reports for one year tend to be published late in 

the following year (e.g. the Annual Report for 2005 was published in September 2006), 

which makes the information less current than it might be. Also, the annual report is 

determined by law, as the Constitution does not specify the frequency of reports to the 

Dail. The CAG reports are very specific, and thus do not suffer from problems of 

volume or noise. The CAG is one of the most important public servants in the state and 

a great deal of importance is placed on the trustworthiness of the incumbent. A 

candidate for this role must be proposed by Dail Eireann, which makes it unlikely that 

the Government (although controlling the majority that ultimately determines the 

successful candidate) will propose someone who will excite controversy, and risk 

generating a negative public record of the candidate in the Dail debates. As such, there 

is little probability that the CAG will block information in those areas where it is 

mandated that the Office of the CAG publish certain facts.

(a) Semantic Accuracy

The Comptroller and Auditor General publishes important data on spending by public 

bodies. This information does not convey explanations for policy, but it does provide 

accurate information about spending. In addition, new powers given to the Comptroller 

and Auditor General allow for ‘value for money’ audits to be carried out (i.e. 

examinations of the efficiency and effectiveness of spending by public bodies), which 

are an important tool in analysing policy implementation.^^'

The important responsibility placed in the person chosen to act as CAG, and the process 

of choosing a candidate, makes it unlikely that information transmitted by this body will 

be amplified, dampened, distorted or substituted.

Comptroller and Auditor General (Amendment) Act 1993
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(Hi) Freedom to Inform

The Comptroller and Auditor General is established by the Constitution and it would 

thus be symbolically (and politically) difficult for any Government to deprive it of 

sufficient resources to carry out its role, although this role is open to modification by 

legislation. The CAG is mandated to make an annual report to the Dail, which gives 

prominence to these reports and gives public representatives a chance to make comment 

on them.

(iv) Content

In terms of policy-making, the content of the CAG’s transmissions of information were 

initially purely financial and this remains the core role of the body. Since 1993, 57 

additional reports have added more detailed examination of the efficiency and 

effectiveness of certain public bodies.^^^

i) Regulatory Authorities

The 2004 Government white paper Regulating Better estimated that there are over 500 

bodies in Ireland “which have a regulatory function -  either as a ‘rule-maker’ or ‘rule-
-7 Q 0

enforcer’”. However, the first attempt to quantify the number of regulatory authorities 

concluded that there were 213 of these, including 205 public sector r e g u l a t o r s . T h e  

list includes Ireland’s 114 local authorities as well as Government Departments
395themselves (which are addressed separately above) and two censorship bodies. This 

leaves 85 bodies that are categorised together as ‘regulatory authorities’ for the purpose 

of this analysis. The list of regulatory authorities is shown in Table 6.1 (below), 

underneath their respective ‘parent’ Departments.

A Regulatory Body is defined as;

“a body that has statutory recognition and has functions in at least two o f the 

following three areas o f activity:

The 57* report was published on 27 July 2007 <http://audgen.irlgov.ie>
Better Regulation (2007) Section 1.2 
Better Regulation (2007) Section 4.2
In addition, the Central Statistics Office is included as part o f the Department o f the Taoiseach for 

those cases where the Taoiseach issues a statutory order to require bodies to supply statistics to the CSO. 
The CSO is dealt with under Research Institutes below.

220



1. The formulation o f goals, the making o f rules, [and/or] the setting o f 

standards;

2. Monitoring, gathering information, scrutiny, inspection, audit and evaluation;
3963. Enforcement, modifying behaviour, applying rewards and sanctions. ”

The second function is particularly relevant for these bodies to act as information 

institutions. Many of these bodies collect specialised information that is relevant to 

various areas of public policy (from road safety to industry regulation). The publication 

by these bodies of reports about the area they regulate can be seen as the provision of 

policy-relevant information. As such, regulatory authorities are close in some ways to 

the ‘accountability agencies’ suggested by Przeworski et al. However, it is not 

necessarily the case that all of these bodies will make information publicly available.

(i) Transmission

The rate of transmission is generally slow (although this varies), given that these bodies 

do not necessarily publish frequently and often report to the Government rather than 

making a public statement. One of the most consistent transmissions of information is 

through annual reports, which may be published one or two years after the year in 

question. Volume and noise are moderate problems, given that regulators may produce 

a wide range of publications (some of which can be very lengthy) and these are not 

designed to convey policy-relevant information, although this information may be 

available to be extracted from them. Most of these bodies have information that they are 

required to publish, so from that point of view they are limited in their ability to block 

information. However, as noted above, the line of accountability has not been clearly 

established for many of these bodies, which are responsible to a Government 

Department, but not necessarily to any direct public or media inquiry. Their relationship 

with the Oireachtas is also not formalised, beyond the ability of elected members to 

query the relevant Minister about their activities.

Better Regulation (2007) Section 2.5
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Table 6.1: Regulatory Authorities in the Irish Political System

Department of Agriculture and Food
National Milk Agency 

Veterinary Council

Department of Arts, Sport and Tourism
Failte Ireland

Horse Racing Ireland

Irish Greyhound Board/Bord na gCon

The Turf Club - Office o f the Governing Bodies (Private

Body)

Department of Communications, Marine and Natural 
Resources
Broadcasting Commission of Ireland 

Commission for Communications Regulation 

Commission for Energy Regulation 

Sea-Fisheries Protection Authority 

Fisheries Boards and Commissioners^’’

Department of Community, Rural and Gaeltacht Affairs
An Coimisineir Teanga

The Commissioners of Charitable Donations and Bequests 
for Ireland 

W aterways Ireland

Department of Education and Science
FETAC: Further Education and Training Awards Council

HEA -  Higher Education Authority

HETAC: Higher Education and Training Awards Council

National Educational Welfare Board

National Qualifications Authority o f Ireland
State Examinations Commission

The Teaching Council

Department of Enterprise, Trade and Employment
Companies Registration Office 

Competition Authority 

Health and Safety Authority

Irish Auditing and Accounting Supervisory Authority 

Irish National Accreditation Board 

Irish Takeover Panel 

Labour Court

National Consumer Agency

Office of the Director of Consumer Affairs

National Standards Authority o f Ireland

Office of the Director of Corporate Enforcement

Office o f the Registrar of Friendly Societies

Patents Office

Includes: Central, Eastern, Northern, North-W estern, 

Shannon, Southern, South-W estern and W estern Fisheries 

Boards and the River Moy Commissioners.

Department of the Environment, Heritage and Local 
Government
An Bord Pleanala

EPA -  Environmental Protection Agency 

Private Residential Tenancies Board 

Radiological Protection Institute of Ireland 

Local Government Authorities (114)

Department of Finance
Central Bank and Financial Services Authority of Ireland

Commission for Public Service Appointments

Institute o f Incorporated Public Accountants

Irish Stock Exchange

Irish Taxation Institute

Office of the Appeals Commissioners

Office o f the Revenue Commissioners

Standards in Public Office Commission

The Financial Regulator

Department of Health and Children
Adoption Authority of Ireland
Food Safety Authority o f Ireland

Health Insurance Authority

Irish Medicines Board

Mental Health Commission
Pre-Hospital Emergency Care Council
An Bord Altranais/Irish Nursing Board (Private Body)

Dental Council (Private Body)

Medical Council (Private Body)

Opticians Board (Private Body)

Pharmaceutical Society o f Ireland (Private Body)

Department of Justice, Equality and Law Reform
Censorship of Publications Board 

Dublin Carriage Office 

Film Censor’s Office

Office of the Data Protection Commissioner 

Office of the Refugee Applications Commissioner 

Private Security Authority 

Bar Council (Private Body)

Law Society o f Ireland (Private Body)

Department of Social and Family Affairs
Pensions Board

Department of Transport
Commission for Aviation Regulation 

Commission for Taxi Regulation 

Commissioners of Irish Lights 

C(5ras lom pair Eireann 

Irish Aviation Authority 

National Roads Authority 

Railway Procurement Agency 

Railway Safety Commission 

Road Safety Authority
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(a ) Semantic Accuracy

Some bodies in this category are required to publish reports with key information about 

the areas they regulate, which present generally accurate data. In all cases, the specific 

remit of the body may make what data it publishes amplify or dampen aspects of a 

policy. However distortion and substitution in relation to policy matters seem less 

likely to occur, given the generally specialist and technical nature of information from 

these bodies.

{Hi) Freedom to Inform

Most of the above regulatory bodies are given a statutory basis to operate and have clear 

terms of reference or strategies, which outline what their purpose is. This can include a 

role in gathering certain information and making it available. These bodies are reliant 

on Government for their finances, which may limit their ability to publish freely.

(iv) Content

The information provided by regulatory bodies is not necessarily critical, 

communicatively-rational or autonomy-supportive, but it does represent various 

consistent streams of data about areas that are relevant to certain policy areas, especially 

economic policy. One particular body to note in relation to policy-making is the 

Standards in Public Office Commission, which publishes some information that allows 

for the scrutiny of policy-makers and possible conflicts of interest, although its powers 

are very limited.

j )  Research Institutes

Some research institutes also play a similar role to the accountability agencies 

envisaged by Przeworski et al, for example the Central Statistics Office (CSO) has an 

important role in reporting on key social and economic statistics. Bodies such as the 

Economic and Social Research Institute (ESRI) and Institute of Public Administration 

(IPA) have the role of ‘think tanks’ or advisors to Government on technical issues, but 

they also have independence and publish commentaries on policy matters. Universities 

are another set of bodies in this group and have spawned specialist policy research 

institutes alongside traditional departments and schools.

(i) Transmission



Most research institutes publish reports and studies on an irregular basis, although in 

total these can represent a substantial volume of material on an annual basis. Some of 

these bodies also publish regular bulletins. Overall, the rate of transmission of 

information is reasonably frequent. Volume is a potential difficulty, as the amount of 

material produced nationally would require a team of analysts to deal with. Noise is a 

lesser concern as most of the transmission of information from these bodies is on 

specific policy areas. Blocking is also a lesser concern, as intellectual freedom and a 

disposition to make findings public are dominant features of these bodies.

(ii) Semantic Accuracy

The information disseminated by research institutes is often ‘processed’ and does not 

necessarily provide primary data sources to allow for alternative interpretations of the 

same data, although this is recognised as best practice for high quality research.^^* 

Likewise, research may be firmly grounded in a set of assumptions or theoretical 

perspective that limits the flexibility of the body to make conclusions on the basis of 

available data. Reports and studies may amplify or dampen information, but this 

should be apparent from the theoretical perspective taken, which makes it a minor 

problem. Distortion and substitution are also unlikely, especially when data can be 

reviewed by other bodies. Peer review of academic work may also reduce the likelihood 

of spurious research.

(Hi) Freedom  to Inform

Overall, research institutions have a high level of freedom to provide public 

information, but in most cases this is not their primary role or concern. Intellectual 

independence is fairly firmly established, although Ireland’s relatively small size and 

small number of research institutes may limit the variety of perspectives that exist in 

any given policy area. Major bodies, such as the CSO, receive substantial funding to 

gather essential national statistics and to carry out the Census. However, funding for 

research overall is weak from an international perspective. Recent comparable figures 

are from 2002 and show Irish gross expenditure on Research & Development was 

1.35% (GNP) or 1.10% (GDP) compared to the EU25 average of 1.85% and the OECD 

average of 2.25%.^^^

King et al (1994)
Research on behalf of the state body Forfas by Brereton (2005) p. 9
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(iv) Content

Certain bodies, especially the CSO, have a mandate to produce key national statistics 

across a wide range of social and economic areas and these are important benchmarks in 

relation to the effects of policy (e.g. employment, economic performance, the 

distribution of income, etc.) and to indicate trends in the composition of society over 

time.

Much of the information produced is critical and can also be communicatively-rational. 

However, there is a barrier between most research and citizens, in so far as a reasonably 

high level of information literacy and research skills may be required to understand the 

detail of findings. Research is not generally published in a way that is autonomy- 

supportive, although press releases and websites do provide some accessible 

information (especially the CSO).

k) Publishing and Media Organisations

Newspapers, radio stations, television broadcasters and other media organisations are 

traditionally seen as a vital link between citizens and the operation of the state that they 

live in. Again, the focus here is simply to what extent these information institutions 

permit citizens to access information about policy-making. This excludes some of the 

wider content of ‘current affairs’ information that is transmitted. Within this narrower 

frame of reference, there are still two different strands to be examined. Firstly, mass 

media is used as a conduit or vehicle for the transmission of information by various 

political actors and, secondly, media organisations have a role as investigators and 

analysts, posing questions of policy-makers and presenting alternative interpretations of 

what is happening. These roles are not mutually exclusive and can create a tension 

between the desire of bodies supplying information (e.g. through press releases, 

statements, etc.) with the editorial policy and/or investigative role of the media.

The publishing industry, and the freedom of individuals to publish books or pamphlets 

(or, increasingly, electronic documents on the Internet), is another important aspect of 

this information institution. The right to publish is derived from the constitutional
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freedom of citizens to “express freely their convictions and opinions”.‘*°'̂  Whereas the 

mainstream media industry may be constrained due to economic concerns (such as 

profitability), book publishing (and increasingly use of the Internet) remains a viable 

way for diverse opinions and perspectives on policy to be transmitted.

It is worth considering the logic of the relationship between the media and policy

makers, which could be considered symbiotic. Both sides need the other, in so far as 

media organisations (especially those that publish ‘news’ and ‘current affairs’) need 

access to policy-makers in order to pose questions and transmit up-to-date information, 

while policy-makers need the media to disseminate the messages that they want to 

provide. There are competing tensions within this relationship too, between the desire of 

some policy-makers and public bodies to disseminate information to advance or explain 

a policy versus the incentive for politicians to associate themselves with important state 

initiatives (especially when they are successful or popular). Likewise, within media 

organisations, different reporters and editors may have ideological positions they want 

to advance (or simply careers that they want to develop) whereas most of these bodies 

are also profit-oriented private enterprises, which gives them a strong incentive to avoid 

alienating policy-makers and to produce material that is popular, rather than necessarily 

the most accurate public information.

(i) Transmission

The rate of transmission of policy-relevant information is very fast, from near- 

instantaneous distribution on radio and television bulletins or on the Internet, to daily, 

weekly and monthly news programmes and publications. Critical analysis tends to be 

slower than simple reporting. Volume is a problem for the citizen seeking to gain 

knowledge about policy-making through the media, as there are many stations and titles 

to draw from (especially in recent years), which supply a great deal of information, 

although in many cases content can be similar or from the same source. Noise is a 

growing concern, both through the wide range of ‘discussion’ that surrounds clear 

transmissions of policy-relevant information as well as the proliferation of ‘opinion’ 

writers obscuring access to basic factual information. Viewed as a single institution 

from which to derive information, blocking of information by media organisations is 

difficult, although mainstream media organisations seem more likely to demonstrate

Bunreacht na hEireann, Article 40.6 1° (i)
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self-censorship than smaller, alternative sources. It is likely that important policy

relevant information will be published, although if this is through small-scale media 

organisations it may not get as much public attention.

(ii) Semantic Accuracy

In an individual media report of policy-making, semantic accuracy can be poor. 

However, as an institution, media organisations will approach the same story from a 

number of different angles and, for major stories, will permit various experts and 

analysts to comment. This presents the citizens with a great deal of amplification, 

dampening, distortion and sometimes substitution, but (according to the freedom of 

the press argument) the contrast between the various sources may allow citizens to 

construct a fuller picture of what occurred. There are serious weaknesses in the 

assumptions of this argument (as discussed in previous chapters). For example, there is 

no guarantee that any media organisation has access to full information about a policy 

decision, and so multiple perspectives and ‘opinions’ on partial information are more 

likely to further distort an issue rather than arrive collectively at truth. More crucially, 

the power of different media organisations varies considerably, which means that 

smaller, alternative voices may be drowned out by well-funded, mainstream media 

organisations.

(Hi) Freedom  to Inform

In principle, media freedom is protected by the Constitution, although this “shall not be 

used to undermine public order or morality or the authority of the State.”'*'’' Ireland’s 

provision of free press is given a score of 15 by the NGO monitoring body Freedom 

House. The theoretical best score is 0 out of 100 and countries with a score of 31-1- are 

not considered to be ‘free’. Ireland is also ranked IS'*’ out of the 68 countries ranked as 

free in 2006. The top countries are Finland and Iceland (on 9 points) and Denmark, 

Norway and Sweden (on 10 points).'^'’̂  In relation to Ireland, Freedom House notes with 

concern that “archaic libel and defamation legislation still exists under which journalists 

remain guilty until proven innocent, causing some journalists to practice self-

Bunreacht na hEireann, Article 40.6 1° (i). 
Freedom House (2006)
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censorship.” and that “For years, the government has promised to reform this law but 

until recently has lacked the political will to do so.”''*̂^

Substantial financial resources are required to run mainstream media organisations. 

Even smaller alternative media (e.g. monthly magazines) have to ensure a solid 

financial basis upon which to operate. Thus the (long-term) independence of a media 

organisation is crucially limited by its financial resources. RTE’s independence is 

partially guaranteed by the licence fee, so that it is free from annual Government control 

through the budget. However, in the longer-term, RTE still requires Government 

approval for increases in the level of the licence fee.

Three additional factors limit the independence of the media as a whole, viewed as an 

institution transmitting policy-relevant information to citizens. Firstly, ownership of 

print and broadcast media in Ireland is highly concentrated.'^^'' Secondly, almost all 

media organisations are heavily reliant on advertising revenue, which obliges them to 

remain conservative in relation to economic policy as most advertisers are private 

enterprises. Thirdly, media independence is limited by access to proximate policy

makers. Ironically, as the number of media organisations has increased, this has 

permitted policy-makers to give more privileged access to friendlier media, which has 

prompted concern that political deals are being done to ensure favourable coverage and 

less investigation of Government’s actions."*®̂

In addition, Ireland’s highly restrictive libel and defamation laws may be a barrier to 

transmitting information on highly ‘political’ policy-making where individuals’ 

reputations are involved (e.g. allegations of incompetent or corrupt decision-making). 

Resources also vary across media organisations, but the size of Ireland’s economy limits 

the number of suitably qualified analysts to cover many areas of public policy.

Freedom  H ouse (2006)

For exam ple, it was reported that at its A G M , Independent N ew s and M edia pic announced that around 

80% o f  Irish newspapers sold  in Ireland in 2001 were sold  by com panies which were fully or partially 

ow ned by it. ‘Indo group have 80% o f Irish paper sa les’ Village  W ednesday, H *  June 2006

It was w idely reported that a secret m eeting took place, before the 2007 general election, betw een the 

T aoiseach, the M inister o f  Finance and the ow ner o f  Independent N ew s and M edia Pic, after w hich the 

newspapers seem  to have changed their editorial policy  in favour o f  supporting the Governm ent parties. 

For example: ‘Irish public life: coarsened and dishonoured’ Village Thursday, 9* August 2007
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(iv) Content

Pluralism is the strength of media organisations and publishers. There is a wide variety 

of content available and the public has the opportunity to compare and contrast different 

perspectives on issues.

However, there is a growing trend in media presentations to offer complete, ‘rounded- 

off information rather than open-ended material that raises more questions and prompts 

citizens to question policy more. Similarly, media organisations have strong economic 

incentives to provide popular, low-cost coverage (e.g. ‘discussion’ and ‘opinion’) rather 

than more thorough coverage of policy-making. In addition, with a market of titles to 

choose between, there is likely to be a tendency for people to consume the media that 

most closely corresponds to their prior biases and opinions, rather than seek neutral 

information that may challenge them or require more effort to process.

/) ‘Social Partners ’

Major Irish policy-making on social and economic matters (especially labour relations 

and the distribution of wealth through paid employment) is determined through the 

social partnership process. Partnership brings together employers, trade unions and the 

Government, alongside representatives from the community and voluntary sector. The 

relationship between employers and trade unions is traditionally confrontational, so the 

partnership process has to be reasonably transparent to participants in order to keep all 

sides engaged and to reach agreement. At the same time, a confidentiality agreement is 

entered into before any national deal is brought to a wider audience. This allows social 

partners to present a united front, but it has the serious implication of excluding other 

participants, including elected representatives. Given that social partners will implement 

the agreement they sign up to, this type of policy-making bypasses Oireachtas control 

completely.

(i) Transmission

Social partners are not unitary actors. Representatives at the highest level are part of 

hierarchies and communication flows vertically and horizontally within each. 

Agreements reached at national level are communicated down to members, who in turn 

vote or agree and possibly send queries back up the chain to be answered. As such, 

within partnership bodies the rate of information flow about social and economic policy
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agreements can be efficient. However for citizens, social partners do not provide a 

reliable flow of information about policy, in the sense that any transmission is chosen 

by the social partner as a public communication and is not in response to a query from a 

citizen. Volume and noise are slight barriers within partnership, as considerable 

information is processed during negotiations; however the final key document (i.e. 

national agreement) is usually relatively straightforward and accessible. Blocking is a 

potential problem with flows of information within social partner bodies, although it is 

to be assumed that representatives from each side have incentives to keep their members 

reasonably well informed. However representatives have a strong incentive to withhold 

detail of the negotiations if they sacrificed some gains (or the interests of some 

stakeholders) in order to reach an agreement.

(ii) Semantic Accuracy

Amplification and dampening of information seem likely as part of the flow of 

information about policy as representatives attempt to sell a deal and make the most of 

what they have managed to secure. There is also a danger that small group psychology 

may prevail during national partnership talks, with the decision-makers losing touch 

with their constituents. Or else simply some negotiators may be more skilful than 

others, or have more leverage, and get a better deal from their point of view. At any rate 

there are circumstances where representatives may modify the emphasis of information 

that they provide in order to sell a deal that might not be in the long-term best interest of 

their constituents. Representatives likewise have some incentive to emphasise benefits 

and minimise deficiencies in a deal in order to maintain their positions (and benefits) as 

heads of their respective organisations. However actual distortion or substitution of 

facts are less likely given that other social partners have access to the same basic 

information and serious modification of the facts could be exposed or lead to a 

breakdown of the agreement.

(in) Freedom to Inform

Social partners are highly independent in terms of providing information to their 

constituents, within the constraints of whatever confidentiality agreement is agreed. 

Partners could easily break these constraints, but once this occurs it will make future 

deal-making much more difficult and have a serious opportunity cost that is likely to 

deter such revelations. Social partners, except from the community side, have adequate 

resources to research facts and publish what information they wish. Community and
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voluntary organisations are more limited in their information capacity both in terms of 

staff competencies and resources.

Citizens in general are not automatically beneficiaries of transmissions from social 

partners, however many citizens are also members of trade unions or business 

associations and may thus have access to information through this institution.

(iv) Content

The content of transmissions by social partners covers economic policy and related 

issues, although the content of national agreements can go beyond this to include other 

concerns -  especially with the input of the community and voluntary pillar (e.g. the 

commitment in Towards 2016, the latest national agreement, for the reduction in the 

long-term use of emergency accommodation to tackle homelessness). Within the narrow 

purview and assumptions of contemporary economic theory, information transmitted by 

partners to their respective bodies are likely to be communicatively-rational and 

somewhat critical, although they are more likely to be directed towards seeking 

agreement from constituents rather than autonomy-supportive, given the imperative to 

secure agreement in order to ensure continued ‘economic growth’.

m) Political Parties, Civil Movements and Single-Issue Groups

Freedom of association and to express beliefs and opinions are guaranteed by the 

Constitution'^’̂  ̂ and, from a pluralist perspectiv’e, the action of civil society would be 

expected to play a key role in providing the means by which citizens can access 

information about policy-making. This category of information institutions includes 

political parties,*̂ *̂  ̂ civil movements, single-issue campaign groups and other lobby 

groups. There are hundreds of diverse bodies included within this heading,"^®* but they 

have common features as information institutions.

Bunreacht na hEireann, Article 40.6 1°
Six parties were elected to the Dail in the 2007 general election (in order o f size): Fianna Fail, Fine 

Gael, Labour Party, Green Party, Sinn Fein and the Progressive Democrats. Another few small, mostly 
left-wing parties also exist.

Included are groups representing environmental issues, wom en’s issues, disability and other equality 
issues, representative organisations, such as trade unions and business associations, as well as religious 
bodies. See for example, the IPA Yearbook and Diary for listings o f influential groups and bodies.
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There are two types of policy-related information transmitted by these bodies. The first 

is knowledge about policy and suggestions for policy and the second type is information 

about policy-making, its explanation, justification, resource expenditure, etc. These 

institutions do not generally have direct access to proximate policy-making, although 

parties with representatives in Government obviously have potential access to 

information. However the members of each body can act collectively to review 

information from other institutions (e.g. reports, statistics, etc).

(i) Transmission

For those members of these institutions with an interest in policy, there is the potential 

for information to be transmitted as a regular rate as reports and other data become 

available. However this is down to the structure and organisation of each. Members who 

are involved in fundraising, campaigning, etc. may receive much less frequent flows of 

policy-relevant information and in a simpler, processed form. Even the parties in 

Government do not necessarily have frequent direct access to information about 

decision-making, given the time pressure on Ministers and the separation between the 

parliamentary party and the rest of the party organisation. For example. Fine Gael party 

members complained bitterly of being ignored by elected members for years at a time, 

while then being expected to spring into action at elections on their b e h a l f . F o r  

citizens who are not members of these bodies, but who wish to gain policy-relevant 

information from them (e.g. through publications) there is a variable rate of information 

flow, depending on the resources of the body in question. For example, most parties 

provide policy-relevant information through websites and other publications to inform 

members of the public about policy matters from their perspective. Volume and noise 

are problems, in so far as these bodies generally rely on secondary sources rather than 

having direct access to policy-making and thus must process a good deal of material in 

order to distil relevant knowledge out of it. Blocking is unlikely. Although there is no 

guarantee that any organisation within the institution of political parties, civil 

movements and single-issue groups will transmit information to the public on a given 

policy area, most major policy areas have a number of interest groups transmitting 

policy-relevant information. This is important to the reliance on pluralism to ensure 

adequate levels of information are made available to the public.

Gallagher and Marsh (2002)
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(a ) Semantic Accuracy

Amplincation, dampening, distortion and substitution are all major problems with 

information flows through these institutions, for two reasons. Firstly, they are 

campaigning groups coming from a certain perspective and with goals that they wish to 

achieve. As such, they have strong incentives to use information ‘rationally’ to 

tactically persuade and influence public opinion in favour of their views. Secondly, their 

resources may be limited in terms of staff (and often volunteer) time, expertise in 

analysis and also in gaining access to sufficiently complete data on which to base 

conclusions. This can limit the quality of the information that they transmit, especially 

from smaller political parties and campaign lobby groups.

(in) Freedom to Inform

Civil movements, single-issue groups and other lobby groups are reliant on funding 

from the general public and/or from the corporate groups that they represent (e.g. 

churches or commercial enterprises). This limits their freedom of action to transmit 

information. The resources of these groups can vary enormously, but most are limited. 

Many charitable bodies have undergone considerable ‘professionalization’ in recent 

years, but a decline in volunteering, combined with reliance on state funding, potentially 

limits their flexibility to campaign vigorously and independently, which is a 

considerable constraint.

The funding of political parties is under increasing scrutiny and most parties suffer from 

a lack of funds. They are certainly not well resourced in terms of research and policy 

development, although this may be partially due to historical priorities as well as 

resource limits. Political parties are partially state-funded, but only registered parties 

that have achieved electoral success on the national level receive funding: parties must 

gain a minimum of 2% of the total flrst preference votes obtained by all candidates at 

the most recent Dail general e l e c t i o n , w h i c h  acts as a barrier to entry for new political 

parties and denies funding to parties focused on local or European elections. However, 

in term of their freedom of action, political parties are highly independent when it 

comes to policy suggestions and comment on public policy.

Section 16 of the Electoral Acts (as amended) defines a ‘qualified party’ as a political party that is 
registered in the Register o f Political Parties. Standards in Public Office Commission (2006)
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(iv) Content

Almost all the information supplied by these information institutions is biased towards 

achieving their political and social goals. In democratic theory, there has been a reliance 

on the interaction of these organisations to supply citizens with a variety of information 

from which to form their own understanding and opinion. However, this does not 

necessarily supply citizens with critical, communicatively-rational, autonomy- 

supportive information about policy-making. There is evidence of growing detachment 

and cynicism about information transmitted by political parties in particular.

n) Personal Rights

This is something of a catch-all category to include the various means by which a 

citizen can invoke his/her constitutional and statutory rights to gain access to 

information about policy-making. Examples include accessing public services, 

accessing the services of the various Ombudsman offices'” ’ (e.g. the general 

Ombudsman, alongside the Ombudsman for Children, the Pensions Ombudsman and 

others), as well as exercising personal intellectual liberty to research policy, to attend 

meetings of representative bodies, etc. There is an overlap with other information 

institutions, especially the judiciary.

(i) Transmission

Bodies such as the Ombudsman have “considerable powers to get information”'"^ and 

this can offer a more rapid channel than the courts through which a citizens can find out 

information relevant to accessing public services. Again, this information may be 

primarily focused on an individual, but it is also policy-relevant, especially when 

someone is ineligible for services because his/her circumstances fall outside the rules 

governing a particular public service. The rate of transmission is reasonably rapid. 

Volume and noise are not a major problem, as long as a body such as the Ombudsman 

is involved, as that body filters the information (with all the concomitant issues of 

relying on an intermediary to process information). However, once a citizen attempts to 

learn about policy-making through personal research (i.e. exercising his/her rights to 

intellectual freedom by researching public policy), volume and noise can be barriers to

The Ombudsman offices are not being considered as an information institution in their own right 
because their role is specifically ‘activated’ by inquiries and requests from citizens.

Chubb (1992) p.268
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finding sufficient, reliable information. Likewise, exercising one’s right to inquire into 

public policy operates at a very slow rate. Blocking is not likely, as bodies like the 

Ombudsman are strongly oriented to working for members of the public and are 

relatively transparent in their operation.

(ii) Semantic Accuracy

Using one’s personal rights to inquire into public policy is vulnerable to all the 

problems of inaccurate transmission of information if the citizen making the inquiry 

does not have sufficient information literacy. Lack of information skills can cause 

amplification, dampening and even distortion of information that someone accesses 

for themselves. Bodies such as the Ombudsman are generally reliable sources of 

inform.ation, although they may amplify how to access public services and, 

consequentially, dampen information about the rationale for public policy. However, 

Ombudsman offices are unlikely to distort or substitute information.

(Hi) Freedom to Inform

Most Ombudsman offices are established on a statutory basis and given considerable 

legal powers to operate independently and to compel the cooperation of public bodies. 

However, ultimately their resources are subject to Government control, which prevents 

them from taking overly public stances on policy issues.

Personal rights are strictly speaking a highly independent institution that permits 

citizens to freely pursue any lawful inquiry into matters of public policy. The 

Constitution explicitly defends citizens’ “rightful liberty of expression, including 

criticism of Government policy”.'*'̂  However, the practical independence of this 

institution is highly contingent on the resources available to individuals (both financial 

and in terms of access to education) to use their rights.

(iv) Content

Direct access by citizens to information about policy-making is obviously central to the 

ideal of freedom of information. However, statutory rights that permit citizens to make 

inquiries do not mean that any policy-relevant information will actually be made 

available, as the set of rights being examined crucially exclude the right to access

Bunreacht na hEireann, Article 40.6 1° (i)
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information. In other words, the set of Constitutional guarantees in Ireland of liberty of 

expression, freedom to hold opinions and so on, are necessary but not sufficient as an 

institution to ensure that citizens can access information about policy-making.

The actions of supporting agencies, such as the Ombudsman, are precisely beneficial 

because they supplement the citizens’ set of rights with their own powers to discover 

reasons for decisions made in relation to that person, general eligibility criteria for 

public services and public policy, etc. However, the action of Ombudsman offices falls 

short of critical, communicatively-rational, autonomy-supportive information as their 

role is not to assist citizens to engage in participatory democracy, but merely to seek a 

solution to some gap, block or barrier to the access of public services by someone who 

should be entitled to do. In particular. Ombudsman offices are not in a position to 

engage in detailed policy analysis or critique of Government decisions.

o) The Official Secrets Acts

Most of the information institutions examined so far are involved to a greater or lesser 

extent in transmitting information about policy-making to citizens (although some of 

them have the capacity, if not the tendency, to block some transmission). The Official 

Secrets Act is a piece of legislation that was designed to systematically block the 

transmission of policy-relevant information.

It is worth noting briefly the origins of the Official Secrets Act. It was part of the pre

existing legislation that was inherited by the Irish Free State but was only cosmetically 

modified (e.g. removing references to the United Kingdom) by the Adaptation Order of 

1928 which brought it into Irish law. It was brought into law by order of a Minister 

under the Adaptation of Enactments Act 1922 and not through the Oireachtas. The 

original 1911 Act was notorious for having been rushed through Parliament in the UK 

in less than one hour.'^'^ Both the 1911 and 1920 Acts were drafted within the context of 

concern about spying, especially relating to the police and military, but were broadly 

drafted and covered all official records:

Magna Carta Plus (civil liberties website) < http://www.magnacartaplus.org/bills/civ-lib/official- 
secrets-act.htm>
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“Bom  o f fears o f increasing German military power, the [1911] act did not 

differentiate between secrets and made it an offence to reveal any government 

information. Government officials joked at the time that even the menu in the 

Civil Service canteen was secret -  and in fac t it was under the act, which 

remained on the statute books until 1989.

The Official Secrets Act 1963 clarified and strengthened the provisions of the 

legislation in relation to all official records. Article 4 ( 1 )  gives a strong flavour of what 

it aims to achieve: ‘‘A person shall not communicate any official information to any 

other person unless he is duly authorised to do so or does so in the course o f and in 

accordance with his duties as the holder o f a public office or when it is his duty in the 

interest o f the State to communicate it.”. In other words, all official records are to be 

considered ‘secret’ unless authorised persons deem otherwise. When Charles Haughey, 

Minister for Justice, introduced the legislation he stated “Surely a minister or 

government is entitled to decide whether a thing is secret or confidential and mark it as 

such?’’"̂ ^̂  which succinctly captures the presumption that governments are ‘entitled’ to 

keep secrets.

Irish civil servants sign a declaration to abide by the Official Secrets Act as their first 

action when joining and the importance of the legislation in setting the tone of Irish 

administrative culture cannot be underestimated.

(i) Transmission

The rate at which this institution operates is continuous; in so far as the threat of 

prosecution is known to public servants from the outset of their careers. Legal action 

can be brought within hours if necessary, using the resources of the Gardai and criminal 

court system. Volume and noise are not relevant to this institution. Its ability to block 

information relates to any information held by public bodies. Initially, the legislation 

defined ‘official information’ as “any secret official code word or password, and any 

sketch, plan, model, article, note, document or information which is secret or 

confidential or is expressed to be either and which is or has been in the possession, 

custody or control o f a holder o f a public office, or to which he has or had access, by

BBC News (2003)
Cited in Smyth and Brady (1994) p. 1
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virtue o f his office, and includes information recorded by fdm  or magnetic tape or by 

any other recording medium’’̂ ^ .̂ However, this was subsequently interpreted more 

broadly as representing any records held by public bodies. In practical terms, the power 

of the legislation to block the flow of information is through deterrence. A public 

servant could make information available, but in doing so runs the risk of being 

prosecuted and faces up to six months in prison as well as the ruin of his/her career.

(ii) Semantic Accuracy

The Official Secrets Act does not directly affect the semantic accuracy of information 

transmitted as it does not carry provisions for the partial or modified transmission of 

information (unlike the Freedom of Information Acts). However, it is certainly possible 

that information in the public sphere relating to a given policy is in fact amplified, 

dampened or even distorted because the Official Secrets Act has been used to limit 

what information is released. Substitution would not be a result of the legislation in this 

case, as it would result from more than the limited transmission of information and 

would require another institution to actively create modified records.

(Hi) Freedom to Inform

The heading ‘freedom, to inform’ in this case should be seen as freedom of action with 

regard to blocking information. The Official Secrets Act is at the disposal of the 

Government and, as legislation, does not have limits on how often it can be used. 

However, it is not an independent institution in so far as there is no ‘Secrecy Agency’ 

created by it with the role of enforcing secrecy, so it is up to the resources of the 

Government and the hierarchies of public bodies to activate the legislation by bringing 

criminal charges through the court system against public servants who disclose 

information or using internal disciplinary procedures to the same effect; although the 

legislation is also passively effective through deterrence.

(iv) Content

The Official Secrets Act is emblematic of closed government and it is probable that it 

reinforces an administrative culture that was opposed in principle and in practice to the 

ideology of freedom of information.

Official Secrets Act 1963, Article 2 ( 1 )
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p) The Confidentiality o f Government Business

The Confidentiality of Government Business can be seen as an information institution, 

in a similar way to the Official Secrets Act or the Freedom of Information Act. It 

represents a constitutionally-based provision that is strongly enforced and that has a 

dominant position in influencing political culture with respect to maintaining a cordon 

of secrecy around policy-making at the highest level.

The original constitutional basis for this confidentiality is Article 28.4 2° which states 

that “The Government shall meet and act as a collective authority”. The doctrine of 

collective responsibility is taken to mean that members of the Cabinet will present a 

united front in public and so will preserve in secrecy all disagreements and the details of 

Cabinet discussions and negotiations. The constitutional basis for secrecy was 

confirmed by the Supreme Court in 1992;' '̂* however it was in fact loosened by the 

Seventeenth Amendment of the Constitution Act 1997. This amendment created Article 

28.4 3° which states:

“The confidentiality o f  discussions at meetings o f the Government shall be 

respected in all circumstances save only where the High Court determines that 

disclosure should be made in respect o f a particular matter -

(i) in the interests o f the administration o f justice by a Court, or

(ii) by virtue o f an overriding public interest, pursuant to an application in that 

behalf by a tribunal appointed by the Government or a Minister o f the

Government on the authority o f the Houses o f the Oireachtas to inquire into a

matter stated by them to be o f public importance. ”

(i) Transmission

Similarly to the Official Secrets Act, this institution operates at a continuous rate 

(through administrative culture) and legal action can be brought rapidly to enforce it. 

Volume and noise are not relevant. Blocking the flow of information about policy

making is obviously the key purpose of the institution and this covers a wide variety of 

material, as long as it can be construed as ‘working documents’ of the Government.

(ii) Semantic Accuracy

Attorney General v. Hamilton [1993] I.R.250, although with the dissenting minority option o f Justice 
McCarthy, as noted by Smyth and Brady (1994) p. 6
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Like with the Official Secrets Act it is possible that information transmitted may be 

amplified, dampened or even distorted because confidentiality has been used to limit 

what information is released and what emerges is a biased or partial picture of the 

reality. Substitution is also possible, in so far as denial of information can be 

transmitted in place of admitting certain information exists.

(Hi) Freedom to Inform

The Confidentiality of Government Business has access to all the resources that 

Government wishes to give it. As an institution, it is strongly dependent on Government 

for enforcement, although the High Court (as noted above) does have a role in 

adjudicating over whether or not confidentiality can be breached, which gives some 

level of impartiality to the operation of confidentiality in certain cases.

(iv) Content

The Constitutional provision for confidentiality represents a very different conception 

of democracy from the model that the ideology of freedom of information implies. It 

assumes a total control over policy-making by the elected Government and little or no 

role for citizens in even having information about this process.

q) National Security, Criminal Justice and the Gardai

It is important to examine what role the defence forces or the Gardai may have to block 

the flow of information about policy-making (as the potential use of such forces is 

evident from non-democratic regimes). For example, in the past, the Gardai would have 

monitored left-wing political meetings and attempted to take down the names and 

addresses of those in attendance,"''^ which can be seen as restricting such meetings from 

conveying information. Legal provisions which might activate the involvement of the 

Gardai or defence forces include incitement to violence, support for terrorism, sedition, 

etc. However, none of these provisions apply to the lawful transmission of information 

about policy-making. The main area where the Gardai may influence the flow of policy- 

relevant information is in relation to national security policy, criminal justice policy and 

data on crime rates (which is largely gathered by the Gardaf).

419 Interview with Senator Brendan Ryan.



(i) Transmission

The Gardai publish an annual report as well as some other reports, but make other 

information available to the Government, which makes decisions about publication. The 

defence forces have a joint annual report with the Department of Defence. This can be 

seen as a low rate of information transmission. Volume and noise are not major issues, 

as only a small amount of information is published. This category of institutions have a 

limited role in blocking information as they are not positioned as a channel of policy

relevant information, except in relation to criminal activity and their own activity as an 

implementer of policy. Ireland does not have a significant military intelligence agency, 

although terrorism is monitored in cooperation with the Gardai. In respect of the latter, 

there have been some concerns about internal investigations that have not been 

released,'*^*  ̂ which has led to the creation of an external complaints board. In so far as 

the Gardai are involved in interfering in the transmission of information (e.g. 

controlling gatherings, seizing banned publications, etc.) they do so under the auspices 

of reacting to criminal offences.

(ii) Semantic Accuracy

Information released by the Defence Forces and Gardai is open to the same level of 

scrutiny as other public bodies (if not more so), which limits their ability to distort or 

substitute information. Decisions about the inclusion, exclusion and level of 

prominence of information with transmissions may lead to some amplification or 

dampening of information, but this is also limited. Note that this applies to policy

relevant information. There have been concerns about the difficulty individuals have in 

accessing information about them held by the Gardai and there have been repeated calls 

for their inclusion under the Freedom of Information Acts. The Information 

Commissioner has noted this:

“I also reiterate my particular concern regarding An Garda Swchdna. I 

emphasise that Ireland is alone among 26 Council o f Europe countries recently 

surveyed by a number o f Non-Governmental Organisations (NGOs) in excluding 

its police force from FOl-type legislation. ”

See for example, Browne (2005), RTE News (2005)
* ' Office o f the Information Commissioner (2007) p.5
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The Defence Forces are included under the Freedom of Information Acts, although 

there are exceptions for records relating to national security.

(Hi) Freedom to Inform

The Gardai and Defence Forces are independent bodies in terms of their remit, but both 

are responsible to the Government. The Gardai in particular lack civilian staff and this 

has limited its ability to keep pace with other public bodies in the production of reports 

or statistics on an ongoing basis. The resources of both organisations are reasonable, 

given Ireland’s size, although there were strong calls for changes to the structure and 

operation of the Gardai following the Morris Tribunal report “which reveals a
422‘frightening’ picture of Garda corruption, lies and bad management.”

(iv) Content

The criminal justice system in Ireland does not act as a major barrier to the transmission 

of information, although available information about the activities of the Garda 

Siochana itself may be limited. There is a low risk that sedition or offences against the 

state legislation will be used against organisations critical of the state or Government 

unless other criminal activity is involved. However, what information is transmitted by 

these bodies is basic and factual, rather than ideal public information.

r) Censorship

It is important to consider whether Ireland’s formal, official institution of censorship has 

any bearing on the flow of information about policy-making. Formal censorship laws in 

Ireland have concentrated on books, films, periodicals and broadcast media. Four state 

bodies have been created under censorship, namely the Film Censor and the Censorship 

of Publications Board (each of which has an appeals board). Censorship focuses on 

whether a work is indecent or obscene. Thus, Ireland’s censorship institutions do not 

apply in terms of policy-relevant information, as the Official Secrets Act has been 

treated separately and is not part of these institutions. Likewise ‘censorship’ of the 

media through libel or defamation laws has been dealt with separately. Historically, 

censorship was more important as part of national policies to control public morality 

and banned publications may have included radical political material.

Irish Council for Civil Liberties (2004)
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(i) Transmission

The institutions of censorship do not transmit or block policy-relevant information.

(a) Semantic Accuracy

The institutions of censorship do not transmit or block policy-relevant information.

(Hi) Freedom to Inform

The censorship institutions created under legislation have their own staff and function 

independently, although they are responsible to the Government and rely on the national 

budget for funding.

(iv) Content

The institutions of censorship do not transmit or block policy-relevant information. As 

such, censorship as an information institution will be excluded from further analysis as 

it has no relevant impact on the flow of policy-relevant information.

Networking the Elements o f the System

The above survey of information institutions in the Irish political system is the first step 

in presenting a systemic analysis of the flows of policy-relevant information throughout 

the system. The second step is to examine the connections and interactions between the 

different institutions in order to describe the overall system of information flows. This 

will be done in the following way. Firstly, an overview of the various information 

institutions will be given, as they are shown by the various descriptive-analytic 

elements: transmission, semantic accuracy, freedom to inform and content. Secondly, 

the capacity for interaction between each type of information institution will be 

examined, with a particular emphasis on the capacity of information institutions to gain 

access to -  and to transmit information about -  policy-making.

Rate is a very important characteristic of information institutions. There is more than a 

little truth in the saying that ‘a week is a long time in politics’; the ability of political 

actors to critique Government policy often depends on them being able to command 

accurate information as soon as an issue becomes raised in the public agenda. It is more 

difficult for political actors to generate wide public interest on their own initiative and if
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there is a delay in accessing reliable information, the window of opportunity to use 

argument to influence policy can be lost. New issues are constantly coming up and 

public attention (or at least, access to the media) may quickly move from one policy 

area to another.

Those information institutions that can provide quick access to information about why 

decisions were made are more likely to serve the purpose of public information (i.e. to 

allow citizens to participate in the first stage of decision-making) than slower ones are.

Table 6.2: Irish Information Institutions -  Transmission (Rate)

Continuous/Rapid Moderate Slow

Electoral Process Government Departments Archives/Info. Centres

Govt. Confidentiality Local Authorities Comptroller and Auditor

The Media Research Institutes Judiciary

Official Secrets Act Social Partners National Security

Political Parties/Groups Regulatory Authorities

Public Representatives State Agencies/Bodies

Personal Rights

As shown in Table 6.2, there are a number of information institutions that provide rapid 

transmission of information. These can be divided into four types. Firstly, there are 

media organisations, which provide a continuous transmission of information about 

policy-making, although the content of reactive transmissions may be limited and the 

transmission of serious programmes/articles about policy-making may be much slower.

Secondly, public representatives, political parties, civil movements and single-issue 

groups, along with the electoral process, represent the importance of issue advocates 

and plural communities of interest in the rapid transmission of policy-relevant 

information to the wider public. Although other bodies identified (such as the 

Comptroller and Auditor General) may be important sources of highly accurate data, 

their slow rate of transmission makes intermediaries of high importance. It is important 

to note the impediments to public representatives being able to always provide quick 

access to policy-relevant information. They are significantly hampered as an institution 

when parliament or local councils are not in session. For Oireachtas members, this is
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especially acute in the summer recess when Parliamentary Questions are not permitted 

either. This highlights a serious flaw in the institutional design of the Irish democratic 

system.

The third rapid transmission of information is the action of individuals in using their 

rights to access information. However, while this may be efficient for personal queries 

into entitlements or state services, there are significant limits to the capacity of any 

individual to process large-scale policy information.

Finally, the two main instruments for blocking policy-relevant information are 

continuous in their operation (in so for as they reinforce an administrative culture that 

reflexively restricts the flow of policy information). Although the action of these 

institutions is generally through the threat of sanctions rather than through direct control 

over public communication (such as in a military regime), nevertheless, direct sanctions 

through these institutions can be invoked rapidly to counter-act the unauthorised leak of 

information by a public body.

Public bodies, generally speaking, provide information slowly. This does not 

necessarily imply a lack of willingness to do so, but represents the administrative 

process required to check what information can be released, to prepare reports and 

statements, etc. as well as the limited resources that these bodies may have to provide 

public information.

Volume and noise are distinct concerns, but they can be addressed simultaneously here 

as their distribution is similar across the information institutions (see Tables 6.3 and 

6.4).
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Table 6.3: Irish Information Institutions -  Transmission (Volume)

Low Moderate High

Comptroller and Auditor Electoral Process Archives/Info. Centres

National Security Government Departments Judiciary

Personal Rights Local Authorities State Agencies/Bodies

Social Partners The Media

Political Parties/Groups 

Public Representatives 

Regulatory Authorities 

Research Institutes

N/A; Official Secrets Act, Govt. Confidentiality

Table 6.4: Irish Information Institutions -  Transmission (Noise)

Low Moderate High

Comptroller and Auditor 

National Security 

Personal Rights 

Research Institutes 

Social Partners

Electoral Process 

Government Departments 

Local Authorities 

Political Parties/Groups 

Regulatory Authorities

Archives/Info. Centres

Judiciary

The Media

Public Representatives 

State Agencies/Bodies

N/A: Official Secrets Act, Govt. Confidentiality

For the most part, the action of information institutions in transmitting information 

directly to the public reinforces the concern that ‘information overload’ and ‘data fog’ 

are barriers to the access of information by individual citizens. This too leads to the 

inevitability of the theoretical assumption that collective action (i.e. pluraUsm) is 

required to overcome this barrier to participation.

The high level of volume and noise in relation to the judiciary is one way of articulating 

the concern that the use of judicial methods to attain explanations for policy-making 

(e.g. through tribunals of inquiry) runs the risk of producing far too much information 

that must be processed in order to arrive at a clear explanation.
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The low level of noise produced by the Comptroller and Auditor General and Research 

Institutes is interesting, in so far as these bodies are similar in some respects to the 

independent accountability agencies that Przeworski et al advocate. That is, these bodies 

have the capacity to transmit policy-relevant information in a form that is concise and 

specific.

Table 6.5: Irish Information Institutions -  Transmission (Blocking)

Little/No Capacity to 

Block Information

Some Capacity to Block 

Information

Robust Capacity to 

Block Information

Archives/Info. Centres Government Departments Govt. Confidentiality

Comptroller and Auditor Local Authorities Official Secrets Act

Electoral Process Judiciary State Agencies/Bodies

The Media Social Partners

National Security

Personal Rights

Political Parties/Groups

Public Representatives

Regulatory Authorities

Research Institutes

In relation to the capacity of information institutions to block policy-relevant 

information, it is important to recall that it is the action of the institution as a whole, 

rather than an individual organisation within that type, that is being examined. For 

example, a single political party might have a strong capacity to block information in its 

possession, but the institution of political parties, civil movements and single-issue 

groups as a whole is less likely to block information because it only takes one 

organisation to transmit information to bring it to public attention (although the ability 

of organisations to access information or attract public interest is variable).

In addition, capacity is taken to mean both the theoretical ability to block information as 

well as the probability that the information institution would do so.

Blocking is the key attribute of information ‘control points’ (or, in the language of 

institution design, ‘veto players’). As shown in Table 6.5, there are three institutions

247



that have a robust capacity to block policy-relevant information. The Official Secrets 

Act and the ethic of the confidentiality of Government decision-making enshrined in the 

Constitution are linked and blocking the flow of information is obviously their 

purpose."*^  ̂ In addition, state agencies/bodies have a robust capacity to block 

information if they are structured in such a way that they are responsible to 

Government, rather than to any other organisation. This capacity (although it may not 

be realised in the case of all state agencies) echoes the concerns of the Hansard Sociery 

to place Parliament at the apex of a system of accountability, with state agencies 

directly answerable to parliamentary committees, rather than Govemment.'^^''

In fact, what makes the Official Secrets Act a powerful blocking institution is less the 

judicial process of invoking the legislation (as this requires time in bringing a case to 

the courts and would only work retroactively) than its influence on the internalised 

behaviour of public servants and the assumption that secrecy is the norm. Also, the 

legislation is influential because there is no ‘whistleblower’ legislation or protection to 

those public serv'ants that breach the terms of the Act (i.e. there is a strong assumption 

that a public servant prosecuted under the Official Secrets Act will lose his/her case).

This retums to the discussion of a sociological understanding of the behaviour of public 

servants in previous chapters."*^  ̂ The Official Secrets Act provides a situated pressure 

that results in the psychological adaptation of behaviour that corresponds to the 

legislation’s goals; in other words, it is successful beyond the cost-benefit analysis of its 

sanctioning power because it inculcates an administrative culture of secrecy.

The ethic of Government confidentiality and the Official Secrets Act are also powerful 

because they are generic rather than applying to particular official subject matters; they 

can be applied to any policy area or decision without reference to any exterr.al 

justification for this blocking action beyond a reference to ‘confidentiality’ as 

‘necessary for government to function’.

These two institutions overlap, in so far as the Official Secrets Act is a legislative instrument that 
reinforces the ethic o f confidentiality, but neither is a necessary requirement for the other to exist.

Hansard Society (2001)
Dubnick and Justice (2002)
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Table 6.6: Irish Info. Institutions -  Semantic Accuracy (Anipliflcation/Danipening)

Little/No Capacity to Some Capacity to Substantial Capacity to

Amplify/Dampen Amplify/Dampen Amplify/Dampen

Information Information Information

Archives/Info. Centres Electoral Process Govt. Confidentiality

Comptroller and Auditor Official Secrets Act Government Departments

Judiciary Regulatory Authorities Local Authorities

National Security State Agencies/Bodies The Media

Personal Rights Political Parties/Groups

Research Institutes Public Representatives

Social Partners

The capacity of institutions to amplify or dampen information is shown combined in 

Table 6.6, as these attributes are more or less identical for each of the institutions.

One of the important considerations in looking at the capacity of institutions to 

amplify/dampen information is in relation to the free speech argument. Even with the 

diversity of organisations within each institution, there is no guarantee that citizens will 

be able to access a balanced picture of policy through comparing/contrasting different 

transmissions. Table 6.6 shows that political parties, public representatives. Government 

Departments, local authorities, social partners and the media all have substantial 

capacity to amplify/dampen policy-relevant information. This supports Przeworski et 

al’s call for ‘accountability agencies’ to provide unbiased information to citizens. The 

limited capacity of research institutes or formal accountability institutions like the 

Comptroller and Auditor General to amplify/dampen information is in line with 

Przeworski et al’s argument.

The substantial ability of public representatives and political parties, civil movements 

and single-issue groups to amplify and dampen information points to a concern with 

Dahl’s argument about pluralism. According to this argument, the presence of a number 

of different actors is sufficient to provide a variety of perspectives, allowing citizens to 

compare and contrast them and to approach a closer approximation of truth through 

doing so. The counter-position to this assumption can be summarised in the arguments
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about hegemonic power."*^  ̂Hegemonic power is the suggestion that the whole range of 

actors may be biased in their presentation of information by external variables such as 

cultural norms and assumptions, themselves a product of historical events. As such, 

pluralism does not guarantee that a diversity of social groups transmitting information 

will provide clarity (let alone neutrality), which in turn returns to Przeworski et al’s 

argument that institutions matter and that institutional design can be used to counter-act 

the bias in the transmission of information, even by a diverse/plural range of political 

actors. In particular, it is vital that individuals have direct access to policy-relevant 

information in order to have the capacity to verify the transmissions made by social 

groups acting as representatives.

Tables 6.7 and 6.8 show the capacity of information institutions to distort and substitute 

information.

Table 6.7: Irish Information Institutions -  Semantic Accuracy (Distortion)

Little/No Capacity to 

Distort Information

Some Capacity to 

Distort Information

Substantial Capacity to 

Distort Information

Archives/Info. Centres Electoral Process Govt. Confidentiality

Comptroller and Auditor Government Departments The Media

Judiciary Local Authorities Political Parties/Groups

National Security Official Secrets Act Public Representatives

Personal Rights Social Partners State Agencies/Bodies

Regulatory Authorities

Research Institutes

See for example Lukes (1974)
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Table 6.8: Irish Information Institutions -  Semantic Accuracy (Substitution)

Little/No Capacity to Some Capacity to Substantial Capacity to

Substitute Information Substitute Information Substitute Information

Archives/Info. Centres Electoral Process Govt. Confidentiality

Comptroller and Auditor The Media

Government Departments Political Parties/Groups

Judiciary Public Representatives

Local Authorities State Agencies/Bodies

National Security

Official Secrets Act

Personal Rights

Regulatory Authorities

Research Institutes

Social Partners

Similar to amplification and dampening, the strong capacity of public representatives 

and political parties, civil movements and single-issue groups to distort/substitute 

information poses a problem for Dahl’s reliance on pluralism to generate balanced 

information. Likewise, the strong capacity of the media to distort or substitute 

information undermines reliance on free speech to ensure that citizens have sufficient 

access to information about policy-making. Again, institutions to ensure direct public 

access to policy-relevant information can alleviate these concerns.

The high capacity of state agencies/bodies to distort or substitute information is due 

primarily to the difficulty in distinguishing whether the information they transmit is 

official Government policy or simply the expression of expert views by these bodies.

As with amplification/dampening, those information institutions closest to being 

accountability agencies have the least capacity to distort or substitute infonnation.
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Table 6.9: Irish Information Institutions -  Freedom to Inform/Block

Limited Resources 

and/or Independence

Substantial Resources 

and/or Independence

Archives/Info. Centres 

Government Departments 

Local Authorities 

Personal Rights 

Social Partners 

State Agencies/Bodies

Comptroller and Auditor 

Electoral Process 

Govt. Confidentiality 

Judiciary 

The Media 

National Security 

Official Secrets Act 

Political Parties/Groups 

Public Representatives 

Regulatory Authorities 

Research Institutes

Table 6.9 shows the difference between information institutions in terms of their overall 

resources and independence. The most obvious feature is that public servants generally 

do not have either the resources or the independence to transmit policy-relevant 

information, despite the fact that they may be proximate policy-makers and possess a 

great deal of knowledge about the explanations for official decisions. On the other hand, 

a diverse range of information institutions possess the resources and/or the 

independence to transmit policy-relevant information. However, this may vary in 

quality, as noted above in relation to amplification, dampening, distortion and 

substitution.
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Table 6.10: Irish Information Institutions -  Content

Narrow/Specific Policy 

Areas

Broad/Full Range of 

Policy Areas

Comptroller and Auditor Archives/Info. Centres

Judiciary Electoral Process

Local Authorities Govt. Confidentiality

National Security Government Departments

Regulatory Authorities The Media

Social Partners Official Secrets Act

State Agencies/Bodies Personal Rights 

Political Parties/Groups 

Public Representatives 

Research Institutes

In terms of the content of transmissions, there are a number of observations that can be 

made. Firstly, both regulatory authorities and the Comptroller and Auditor General are 

limited in the policy areas they cover. Although the CAG may cover all public bodies, 

the office does so from the point of view of finance and not wider policy analysis. As 

such, the only institution close to an accountability agency that covers the full range of 

policy areas is the set of Research Institutes. However, while these have a theoretical 

capacity to cover all policy areas, the reality is that they tend to be specialised and the 

overall coverage may be somewhat less than complete. This provides evidence of a 

need for further accountability agencies. At the same time, from an institution design 

perspective, there is a problem with providing increasing numbers of specialised bodies 

(much like the ever-increasing number of state agencies). This approach seems unlikely 

to ever provide full coverage and is an inefficient use of resources. The operation of 

democracy requires a mechanism that allows for access to the full range of policy areas.

It is also worth noting that not all of the institutions with a theoretical capacity to cover 

all policy areas will actually do so. For example, the media do not generally provide 

anything like a systematic overview of policy. Likewise, while political parties, civil 

movements and single-issue groups might cover all areas as a collective institution, 

there are differences in the extent to which every policy area will be covered. The 

capacity of many institutions to access the broad range of policy areas is crucially
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undermined by the level of bias that many of them have in the information they 

transmit.

It is important to present a tempered view with regard to the institutions that exist to 

block the transmission of policy-relevant information, in terms of their capacity to do so 

as well as the range of areas covered. Although both the Official Secrets Act and 

Government Confidentiality have a substantial capacity to block information and cover 

the full range of policy, it is important to note the difference between what this implies 

in the Irish political system versus a non-democratic regime.

As described above, the institutions that block information have a similar level of 

influence to those institutions that have the capacity to transmit information. In a non- 

democratic regime, one would expect that only bodies sanctioned by the regime would 

have high capacity to transmit information and direct/ongoing control of potential 

information institutions would be the norm. In the Irish political system there is a 

contest between institutions seeking to transmit policy-relevant information (or, in 

advance of transmission, making inquiries in relation to policy). The question that 

remains to be answered is whether the blocking institutions operate on the basis of an 

absolute veto, or whether there is an equilibrium reached between the institutions that 

allow and block the transmission of policy-relevant information. This question will be 

central to the examination of the interactions between the different information 

institutions in the next section.

Interactions between the Irish Information Institutions

The first interaction to be examined is that of information institutions and proximate 

policy-makers. In order to do this, it is necessary to examine the internal organisation of 

proximate policy-makers, as shown in Figure 6.2.
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Figure 6.2: The Hierarchical Organisation of Proximate Policy-Makers

T aoiseach

Kev Ministers & Political Ad\isore

Cabinet Ministers Social Partners

Ministers o f State Political Ad%isors ' Senior Ci\il Sen'ants

Chil Senice Public Senice State Aeencies

As illustrated, the Taoiseach and key ministers and advisors are at the head of a 

hierarchy of proximate policy-makers. Social partners belong to this hierarchy for those 

areas where social partnership is used to generate policy. However, the Oireachtas has 

been excluded from this diagram for the simple reason that a Government majority is 

almost always present and the influence of the Oireachtas over policy-making, as Chubb 

suggests, is limited to ‘appraisal, amendment and approval’ (at best) rather than 

‘initiation and decision-making’. A t  worst, the Oireachtas is genuinely impotent and 

cannot influence policy, either due the Government majority’s control over its agenda or 

else because policy-making bypasses it altogether.

In terms of information, it seems highly unlikely that the full detail of policy-relevant 

information can be held by the small number of people at the head of this hierarchy. It 

seems reasonable to assume that a great deal of policy-relevant knowledge will be held 

at the lower levels of the hierarchy, which is populated by public servants. However, 

meaningful participation in decision-making will be limited to senior public servants. 

Following Deutsch, it can be suggested that the crucial level is the ‘colonel’ level, in 

this case involving several hundred senior public servants and other policy specialists 

who participate in developing the detail of policy suggestions. While the higher

Chubb (1992) pp. 156-157
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echelons of the hierarchy have a veto over policy formation, they do not have the 

capacity to process the morass of detailed information that is necessary to formulate the 

detail of policy.

Stemming from the proximate policy-makers, there are three regular channels for the 

release of regular flows of policy-relevant information from proximate policy-makers. 

Firstly, there are regular reports that are made, such as the annual reports of 

Government Departments and other public bodies, which are ultimately available for 

public consumption. Secondly, instructions to public servants are passed down the 

hierarchy of proximate policy-makers and take concrete form as circulars, legislation, 

statutory instruments, strategy documents, position papers, etc. Thirdly, proximate 

policy-makers interact with certain institutions that are supposed to provide 

accountability for decisions made by the executive.

It is useful to consider where each of the information institutions examined above fits 

into this simple schema. Official reports are made available through archives and 

information centres, including the Government Stationery Office and (increasingly) the 

websites of Government Departments and state agencies.

Instructions to public servants takes in some State Agencies and State-Sponsored 

Bodies, as well as those lower ranked civil/public servants who are not close to the 

actual decision-making process.

Many of the information institutions can be included as proximate policy-makers; they 

are: Government Departments, Local Authorities, Social Partners, some State 

Agencies/State-Sponsored Bodies and Regulatory Authorities, as well as those political
498parties and public representatives who are members of the Government.

Accountability includes the action of national security, criminal justice and the Gardai 

(in relation to criminal investigations of behaviour by policy-makers), the judiciary (in 

relation to civil or criminal cases taken in relation to policy-makers), personal rights

Although, the information institution aspect o f  public representatives and political parties in releasing 
information about policy-making primarily rests with the Opposition, as members o f the Government side 
are less likely to reveal damaging information.
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used to elicit reasons for decisions taken by public bodies, the action of the media, 

research institutes, the electoral process and both the formal and informal questioning 

by public representatives and political parties, civil movements and single-issue groups. 

In addition, the work of the Comptroller and Auditor General and some regulatory 

agencies can be included under this heading.

Although there are three information flows (reports, instructions and accountability) 

coming out from proximate policy-makers, it is useful consider that Government 

Confidentiality (and the action of the Official Secrets Act) essentially prevent any direct 

access to policy-makers. All information transmitted should pass through one of the 

three ‘legitimate’ channels indicated, although one cannot ignore the existence of a 

fourth, informal channel, where personal contact between proximate policy-makers and 

those outside of decision-making transmits information.

There are many reasons to believe that this fourth, informal channel is highly important; 

for example, it represents the ability of Govemment-side politicians and supporters to 

gain privileged access to policy-relevant information and it represents journalists’ 

ability to access ‘leaks’ (whether these are internally approved or not).'*^  ̂ The basic 

point is that the holders of knowledge about policy-making are hundreds of public 

servants and advisors, as well as a small number of elected representatives and social 

partners. This elite group form part of wider society and information can pass from 

them to public awareness in many ways. Not least, the personal freedoms of individuals 

involved in the policy-making process make it possible for those who witness wrong

doing or utterly incompetent or irresponsible decision-making to ‘blow the whistle’ and 

reveal this to the public. But, as already noted, both the libel/defamation laws and the 

lack of legal protection can deter witnesses from doing so.

Farrell (1993) p. 90 notes that “the handful o f political correspondents constitute an elite corps within 
the broader lobby o f parliamentary correspondents... The lobby system creates a much more secretive 
form o f Cabinet-media relationship, frequently characterised by ‘leaks’ (often inspired) and 
manipulation”. In contrast, see Horgan (2001) for a more optimistic view o f increasing competition 
among political journalists.
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The Limits o f Existing Channels o f Accountability

Thus far, the examination of individual information institutions and their interaction 

presents a descriptive analysis of the system of potential information flows from policy

making to the public. This structure makes it possible to examine the effect of freedom 

of information legislation in Chapter 7. However it is necessary to consider the limits of 

existing channels in more detail to gauge whether there is objective evidence of system 

failure and a need for institutional reform.

It is in relation to the ‘accountability’ channel of information flow that Government 

Confidentiality is challenged. In the case of official reports and issuing instructions to 

public servants, the Government essentially controls the release of information; 

although the Government may not have total control over the full range of reports 

(especially less important reports) issued by public bodies. In the case of instructions to 

public servants, these are strongly protected by confidentiality in the form of the 

Official Secrets Act. The informal flow of information is inadequate precisely because it 

is informal and thus cannot guarantee accountability or that policy is systematically 

monitored.

Only in the accountability channel is there something of a two-way interaction, where 

information institutions can pose questions to policy-makers and have some reasonable 

expectation of enforcing a response. This context can be seen as the structure in which 

the accountability agencies proposed by Przeworski et al must function. It is also the 

context in which public access to information must be framed; that is, a context where 

the institutional design of information institutions obliges policy-makers to provide 

access to information.

The information institutions seeking accountability can be condensed into six groups:

• The Comptroller and Auditor General;

• The judicial system;

• Regulators;

• The media;

• Research bodies;

• Social and political groups.
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The Comptroller and Auditor General is sufficiently unique to be considered in 

isolation. The action of national security, criminal justice and the Gardai can be 

included with the judiciary as part of the judicial system. Likewise, personal rights can 

be included in this category, because in so far as they are used to seek information 

guarded by Government Confidentiality they are adjudicated on by the judicial system.

The actions of regulatory agencies, when they make information publicly available, can 

be seen in a similar light to the CAG -  although their ability to elicit sensitive 

information may be limited because they do not have the same institutional structure as 

the CAG, especially control over spending by public bodies, to enforce compliance.

The action of the media can be taken to include the influence on reporting by the 

electoral process. The work of research institutes overlaps with research carried out by 

the media, but is sufficiently different in its ability to elicit information about policy that 

it can be considered separately. Finally, the actions of public representatives and 

political parties, civil movements and single-issue groups outside of Government can be 

combined as social and political groups.

In order to assist in the development of a systematic overview of the functioning of the 

Irish political system, the interaction between proximate policy-makers and information 

institutions seeking accountability can be visualised as a situation where information 

held by proximate policy-makers is surrounded by a wall or ‘force field’ provided by 

Government Confidentiality (including the action of the Official Secrets Act).

Most information institutions have other tasks to perform (e.g. many of them have other 

roles as well as their role as an information institution). As such, they only come into 

conflict with Government Confidentiality when they seek information about policy

making and thus attempt to penetrate the force field that surrounds proximate policy

makers. It is these particular moments of contestation over access to information (versus 

confidentiality) that can be reduced to contests between the power of Government 

Confidentiality and the power of information institutions to oblige policy-makers to 

share information. When information institutions do not possess some degree of power, 

proximate policy-makers are in a position to divulge as much or little information as 

they wish in respect of explanations of and/or justifications for their decisions.
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The examination of information institutions, in the earlier part of this chapter, 

concluded that all six groups of institutions involved in contesting Government 

Confidentiality have substantial resources and/or independence to transmit information. 

However, the action of Government Confidentiality is potentially as well resourced as 

the Government wishes it to be. The contest between each of these six groups and 

Government Confidentiality will be examined in turn.

It would appear to be the case that there is little or no interference by Government 

Confidentiality with the Comptroller and Auditor General. The constitutional provisions 

establishing the CAG and the need to have clear financial accountability are clearly 

stated. The CAG has a central role in releasing state funds to public bodies according to 

the orders given by the Oireachtas with regard to spending. As such, this level of 

accountability can be reasonably believed to occur without interference by the 

institution of Government Confidentiality. However, as discussed previously, the 

information transmitted by the CAG arrives months, if not years, after spending has 

taken place and, while it is a vital safeguard against the abuse of state funds, it does not 

provide a high level of accountability about the rationale for policy decisions.

In the contest between the judicial system and proximate policy-makers, the wide range 

of powers available to the courts (e.g. discovery, perjury, etc.) would suggest that a 

good argument can be made that the judiciary has sufficient power to influence public 

servants to reveal whatever information the courts seek. This is more likely to be the 

case when the judiciary is investigating public servants rather than top-level politicians, 

as the ‘colonel’ level of public servants may possess a great deal of knowledge on the 

rationale for decisions without having any specific benefit (in cost-benefit terms) from 

keeping information secret once the courts request it, as political blame for wrong 

decisions ultimately rests with the Cabinet and the Taoiseach. Bunreacht na hEireann 

would seem to reinforce this view, given that the High Court is explicitly named as the 

arbiter of Government Confidentiality."*^® However, the ability of courts and tribunals to 

wrest information from senior politicians has proven to be limited; not least when the 

time and expense of tribunal proceedings is weighed against the extent of their findings 

to date. In cost-benefit terms, senior politician have everything to lose by disclosing 

damaging information and have little incentive to do so. In addition, the judiciary is

Bunreacht na hEireann, Article 28.4 3°
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limited to certain areas of policy-relevant material, generally as a result of cases relating 

to other matters (i.e. there is neither a constitutional principle nor legislation that can be 

invoked to permit the courts to directly inquire into the reasons for policy).'*^’

The ability of regulators to access explanations for policy-making is also limited. These 

institutions are more likely to be successful when they interact with state agencies and 

state-sponsored bodies (in their role as policy-makers) rather than with central 

Government Departments. Ultimately they may have to rely on the judicial system to 

enforce access to information, with the limitations noted above in relation to that 

institution. Even when regulators have information, their powers to act upon it can be 

limited to reporting rather than stronger corrective action. As it stands, there are few 

regulatory bodies that have direct control over areas of policy; thus, policy-relevant 

information is more likely to appear as a by-product than as a direct result of inquiries 

by regulators.

It seems likely that researchers are given more access to policy-relevant information 

than other inquirers, although the extent of access is more or less fully under 

Government control. What gives researchers some leverage is simply that they can 

interact with lower-level public servants and gain access to innocuous data that only 

challenges policy when brought together with other information. However, this access is 

usually contingent on agreement to keep information within the bounds of a research 

project. If a given researcher went directly to the media with some information he/she 

would quickly be excluded from access to further data. Researchers are a useful part of 

the system of accountability, for example in using the Archives Act to analyse major 

historical policy decisions, but even contemporary research is usually delayed by years 

between start and finish of a project, which means that research institutes have little 

ability to respond directly to policy-making on an ongoing basis. Public servants in 

Ireland (in contrast to many other democratic states) are not strongly involved in 

publishing in professional or academic journals, thus further limiting insight into the 

workings of policy-making. However, research by other bodies can be very important in 

terms of highlighting the social and economic outcomes of policy-making (even if it is 

difficult to show a definitive link with specific policies).

Prior to the existence o f Section 18 o f the Freedom o f Information Act 1997.
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The media are in a similar position to researchers with regard to accessing information. 

In common with research, the media can be influential in highlighting the effects of 

policy (or a lack of policy) and thereby elicit official responses and explanations. 

Likewise, specialist media and book publication are vitally important in making policy 

analysis available to the public. However, as discussed above, media ownership is 

highly concentrated, the media are generally conservative and highly reliant on 

advertising revenue, and the media’s ability to inquire into policy-making is precisely 

limited by access to policy-makers; where friendlier media may receive preferential 

access to policy-makers in exchange for less critical questioning of them. Also, there are 

weak guarantees of semantic accuracy in the information transmitted by the media, 

which may mean that many citizens receive biased or limited accounts of policy

making.

As an information institution, social and political groups also offer weak guarantees of 

semantic accuracy in relation to policy. The strongest tools of these actors are in 

targeted uses of research (e.g. in showing the outcomes of policy-making or 

highlighting problems that require a policy response), the media (e.g. specialist 

publications) or formal accountability mechanisms (e.g. Parliamentary Questions or 

committee membership). The formal interaction of public representatives with policy

makers has been well documented. The Oireachtas is considered one of the weakest 

parliaments in Europe,''^^ with very little investigative power and a weak committee 

system."*^  ̂The main tool that elected public representatives on the national level have is 

Parliamentary Questions. But there are many examples from the Oireachtas records of 

members being frustrated by Ministers’ ability to evade questions if they wish to do. 

One quotation that has been attributed to more than one politician is ‘'If the other side 

don't ask the right questions, they don't get the right answers.’"'̂ '̂̂  Although systematic 

use of Parliamentary Questions (especially written questions that are more fact-oriented

See for example, Gallagher (1999), Chubb (1992), MacCarthaigh (2005)
The Labour Party 2007 election manifesto gave one example: “the Dail is meant to oversee 

government spending and to check projects for ‘value-for-money’. But the D ail’s spending watchdog, the 
Public Accounts Committee, operates under a timescale whereby, in 2007, it will spend its time 
examining government accounts showing how money was spent two years ago, in 2005.” 
<http://www.labour.ie /manifesto/17.html>

The Irish Times (Saturday, May 8, 1999) attributed this statement to Ray Burke TD. The exact same 
formula of words was used by John Bruton, ex-Taoiseach, who had criticised Ray Burke two years 
previously for evading questions. See Gallagher (1999).
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as opposed to the politically-charged oral questioning process) can elicit some 

information, there seems to be evidence that a ‘cat and mouse’ game results, rather than 

a steady flow of information that permits public representatives to scrutinise and 

monitor policy-making.'’̂ ^

For each of the six groups of institutions that contest Government Confidentiality when 

seeking accountability, the key to their power is getting access to individuals working 

within policy-making organisations. The role of the ‘colonel’ level seems likely to be 

important in terms of accessing detailed explanations about policy formation. However, 

none of the information institutions can guarantee a consistent flow of information 

about policy-making and the balance of power seems to rest with proximate policy

makers having a veto (through the mechanisms of Government Confidentiality) over the 

transmission of policy-relevant information.

Given the limits of information institutions, in terms of their rate, semantic accuracy and 

so on, it seems that the institutional design of the political system is heavily weighted in 

favour of Government Confidentiality and secretive decision-making. Specific 

examples where the political system failed to ensure accountability include the system’s 

failure to identify and prevent systematic abuse taking place in care settings and the 

failure to reveal corrupt behaviour by politicians and senior public servants (as revealed 

subsequently through judicial tribunals). Moreover, the inability to gather sufficient 

evidence of wrongdoing and/or poor policy has hampered and frustrated many of those 

who sought to intervene at the time."*^  ̂ However, the system has had success in some 

respects; for example, in so far as the level and extent of corruption in Ireland appears to 

have been relatively minor in comparison with other contemporary states.

The Failures o f the System o f Information Institutions

The claim that a political system’s ability to generate accountability is broken or failing 

is influenced by ideology. Objective failures of the political system, such as corruption, 

poor planning or abuse in state institutions can be seen as ‘policy failures’, but it does 

not logically follow that they resulted from (or would have been ameliorated by) an

See for example, MacCarthaigh (2005)
In my interview with Eithne FitzGerald she gave this reason as part o f her motivation to introduce 

freedom o f information legislation.
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increase in accountability. The belief that more openness about decision-making will 

result in better decision-making (e.g. through wider participation by experts and 

stakeholders) is a theoretical assumption.

In this sense, the claim that the Irish political system was broken in the mid-1990s 

brings the argument back to Chapter 5, where the historical calls for freedom of 

information were examined and where crisis events in terms of public dissatisfaction 

with revelations of corrupt policy-making were sufficiently influential to allow 

institutional reform to occur in the form of the Freedom of Information Act 1997.

Although the crisis events may have allowed institutional reform to occur, they did not 

strongly specify the form in which reform should happen. The ideology of freedom of 

information (as a major underpinning of a certain interpretation of democracy) 

influenced the detail of the institutional reform.

Starting from this theoretical assumption (or ideological position), one way to show the 

weakness of the Irish system of information institutions is to compare them with the 

ideal of what level of information about policy-making should be made available.

Ideal Public Information

The same archetypical transmission characteristics that were used to structure the 

analysis of existing information institutions can be used to describe an ‘ideal type’ of 

how policy-relevant information ought to be provided (in line with the ideology of 

freedom of information). This could stem from the action of one or more accountability 

agency institutions, but their ability to provide information when interacting with other 

institutions must also be examined (especially institutions such as Government 

Confidentiality or national security, which can ‘trump’ claims for access).

The democratic ideal would be that the set of information institutions ensures 

information about policy-making at a continuous rate, with little or no problems of 

volume or noise, has immunity from attempts to block transmissions, gives a strong 

guarantee that information is not amplified, dampened, distorted or substituted, has 

sufficient resources and independence to guarantee its freedom to inform and the
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ability to transmit content on the full range of public policy in a way that is critical, 

communicatively-rational and autonomy-supportive.

This ideal type provides a way of more deeply exploring the implications of the 

different conceptions of advanced democracy noted in Chapter 1 which advocate 

citizens’ access to policy-relevant information/^’

The best of what occurred in the pre-1998 Irish political system included: some useful 

research on social and economic areas which challenged policy-makers to respond to 

their findings; a continuous rate of media reports, which were undermined by the lack of 

a guarantee about their semantic accuracy; and some reasonably powerful institutions 

(such as the judiciary and the Comptroller and Auditor General), which had a genuine 

ability to extract policy-relevant information, but which were critically limited by their 

slow rate of transmission. The formal institutions of parliamentary democracy were 

widely recognised as weak, with public representatives having little power to 

investigate policy. The judicial tribunals that were set up to investigate corruption 

turned out to be painfully slow and expensive, and can be characterised as an attempt to 

patch a broken system of accountability institutions that was incapable of generating 

sufficient evidence to identify (or challenge) poor policy or corruption at the time it was 

occurring.

The weakness of the system of information institutions that existed in Ireland prior to 

1997 shows the limits that prevented the development of stronger or more participatory 

democracy, in so far as the political theory of freedom of information is correct that 

public access to information about policy-making is necessary to incrementally increase 

both public interest in policy-making and public competence for democratic 

participation.

Given how far the Irish political system was from the ideal type of information 

institution, the ideal may seem to be unrealistic and unattainable. However, presenting 

an ideal type provides a useful structure for approaching the issue of institution design 

with some specifics in mind. This is the context for the next chapter in which access to

See Chapter 1, especially Held’s models (VIII, IX and X) and Dahl’s suggestions for advanced 
democracy.
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information legislation will be examined. Freedom of information in Ireland will be 

compared with the ideal type of public information. This will test whether the 

legislation, as an information institution in its own right, moves the Irish political 

system closer to attaining the ideal in any of the named characteristics. At the same 

time, the influence of freedom of information on the set of other information institutions 

will also be examined to see if these institutions were changed in a way that brings them 

(and the whole political system) closer to attaining the ideal type. Finally, the gaps that 

remain between the effect of freedom of information and the ideal type provide a 

framework for designing additional information institutions that could further advance 

the ideal.
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The Freedom of Information Acts

The Impact o f Access Legislation on a Political System

Chapter 6 attempted to model the flows of information in the Irish political system 

between proximate policy-makers and citizens in order to show areas where citizens can 

and cannot access accurate and reliable information in relation to decisions made by 

Government, in particular explanation and justification for decisions.

Every political system is different, with differently evolved or designed information 

institutions and with complex interaction between these institutions. In most established 

democracies, institutions have their own history and traditions going back generations. 

As such, what information will be available to citizens is likely to vary considerably 

between states. At the same time, the ideology of freedom of information seeks to 

impose regularity, if not uniformity, upon democratic states with relation to access to 

information.'*^*

Chapter 6 suggests that Ireland’s system of information institutions prior to 1997 fell far 

short of the ideal type of public information that would be in line with the ideology of 

freedom of information. The development of access to information legislation is thus 

bound up with a change in political culture and national conceptions of democratic 

practice; changes that go much deeper than mere administrative reform.

The Irish political system pre-1998, while unique in many ways, provided many of the 

civil and political rights that are basic to democratic governance. Likewise, the 

fundamental institutions of the state (parliament, the courts, etc.) have conducted 

themselves in a manner that is recognisable to other democratic states. At the same 

time, Ireland has experienced recent economic growth, increasing educational 

attainment by citizens and growth in the use of information technology (all necessary 

but insufficient variables for institutional reform in line with the ideology of freedom of 

information, which are not present in Ireland to an extent beyond that in other countries 

where freedom of information has not developed). Ireland pre-1998 can thus be seen as

In addition, freedom o f information as an ideology actively promotes strong democracy and thus also 
challenges non-democratic states to become democratic.
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a template for a ‘typical’ Western democratic state (if such can be imagined) before a 

change that favoured freedom of information.

Access to information legislation must have significant effects upon the institutions of 

the state and upon its political culture if there is to be evidence that the introduction of 

access legislation is genuinely motivated by ideology and not merely put in place to 

provide some additional rights and protections to individuals as ‘consumers’ of state 

services.

This chapter will explore the different levels of change that freedom of information can 

be expected to cause. Firstly, there is the introduction of the access legislation itself. 

This will be examined to see if it operates closer to the ideal type information institution 

than the set of pre-existing institutions examined in Chapter 6. Secondly, the effect of 

the access legislation on these other information institutions will examined to see if the 

legislation enables any of these institutions to operate more closely to the ideal type. 

Finally, evidence of more transparent policy-making, above and beyond the effect of the 

access to information legislation, is evidence of the operation of a broader ideology that 

favours a more open democratic system. (The specific hypotheses are detailed below).

Institutional Reform is Not Inevitable

Although Przeworski et al note the importance of institutional reform, and various 

democratic theorists discussed in Chapter 1 propose that strong democratic regimes 

must be open to institutional innovation, most states are slow to change their set of core 

institutions.

States may engage in occasional exercises to critically examine their institutions (e.g. in 

Ireland work of this kind has been done by the All-Party Oireachtas Committees on the 

Constitution and the Constitutional Review Group). However, reviews do not 

necessarily lead to institutional change or reform, especially as the choices involved 

may ultimately involve ideology rather than represent merely ‘technical’ fixes. Such 

processes (in Ireland and most other democratic states) are far from representing a 

systematic, iterative process of self-critique in relation to the operation of institutions in 

the light of democratic ideals.
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Before examining the characteristics of the Freedom of Information Acts as an 

information institution, as well as their effect on the pre-existing system of information 

institutions, and the possible further effect of freedom of information as an ideology, it 

is important to recall that neither improvements in democracy nor the advancement of 

access to public information is inevitable. On the contrary, the reversal of access rights 

under the Freedom of Information (Amendment) Act 2003 is evidence that progress 

toward the ideal type can be reversed. In this case, it seems that the Government wished 

to bring public access to official information in line with other reforms of public 

administration,'*^^ but to reduce its more ambitious, democratic/ideological aspects as 

articulated in earlier chapters. The lack of teleology, in relation to the strengthening of 

democracy in Ireland (or elsewhere) and in relation to increased public access to official 

information in line with an ideal of democratic participation, is important because it 

suggests that competing ideologies were involved in institutional reform in Ireland since 

1997 and that evidence of the effect of freedom of information as an ideology cannot be 

seen as merely the inevitable effect of more wealth in society, higher educational 

attainment generally among citizens or increased use of information technology. All of 

these variables were present when the Freedom of Information Act was amended and 

during a period when other events ran contrary to the ideology of freedom of 

information. This suggests that, while these factors may be necessary or useful 

additional variables, the action of the ideology itself must be considered as an additional 

causal variable in bringing about institutional reform. That implies that, since 1997 (and 

before), some political actors within the Irish political system have been convinced of 

the arguments for increased democratic participation and have enacted institutional 

reform on this basis; not merely as part of improving public administration or due to 

external variables such as economic and technical development in the country.

The Freedom of Information (Amendment) Act 2003

It is important to consider the specific history of the amendment to the original Freedom 

of Information Act 1997. As noted in earlier chapters, the 1996 bill originated in a 

Fianna Fail-Labour (FF-Lab) coalition, was brought into legislation under a Fine Gael- 

Labour-Democratic Left ( ‘Rainbow’) coalition, but was enacted and brought into force

See for example, the Public Service Modernisation Programme: Better Government and Better Local 
Government, <http://www.bettergov.ie>
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under a Fianna Fail-Progressive Democrat (FF-PD) coalition. The Labour Party was the 

main driving force behind the legislation, and it was understood that the new FF-PD 

coalition was less enthusiastic about the Act than the previous two governments.^'''^ 

Nevertheless, the legislation had been drafted in a robust manner that made it difficult to 

prevent it from coming into force more or less as intended.

As will be noted below in more detail, the provisions of the legislation were expanded 

since 1997 to cover an increasingly wide number of public bodies. This is evidence that 

the FF-PD coalition did not initially try to stop the further expansion of the legislation. 

However, six years after its introduction, the legislation was amended. The timing of the 

Amendment was nominally to prevent the release of cabinet papers, which the original 

legislation stipulated were to be made available five years after decisions had been 

made. The Government sought to change this to ten years, but also took the opportunity 

to make a number of changes to the legislation.

There was some controversy about the secretive way in which the proposed 

amendments were developed. Also a key report generated by a so-called ‘high level 

group’ of civil servants to review the legislation can be seen as one-sided.'^'" Under the 

terms of the original Act, the Department with responsibility for Freedom of 

Information is Finance. Thus, it was the Minister of Finance who introduced the 

amending legislation in the Dail. The final stage of passing the legislation through the 

Oireachtas sparked controversy when the Minister of Finance was absent, preferring to 

spend time at the Cheltenham Horse Race in England rather than to debate the 

l e g i s l a t i o n . A  great deal of media attention was paid to the amendment, with a 

general consensus that the Government was seeking to roll back on public access (and 

journalists’ access) to official information. For example, the Information Commissioner 

commented that the amendments:

“in essence they limited the potential fo r  public access to records relating to the 

thought process in and around government actions. The definition o f  

government was effectively expanded to include committees comprising civil 

servants or advisers or a mix o f both without any Minister as such being in

Interview with Eithne FitzGerald; see also Quinn (2005)
High Level Review Group on the Freedom o f Information Act 1997 (2002)
See for example Seanad Debates, Volume 171, 11^ March 2003, including negative comment from the 

Government side.
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attendance. The release o f certain Minister to Minister correspondence was also 

axed, and records which form part o f the deliberative process o f  government are 

now more likely to be (but not certainly) found exempt. ”

Internationally, amendments (and proposal of amendments) to restrict freedom of 

information laws have typically occurred several years after the introduction of such 

legislation.'̂ '̂ ^

Measuring the Impact o f Access to Information Legislation

From 1998 it is possible to examine the effects of the Freedom of Information Act 1997 

and, from 2004 the effects of the amendment can be studied. The legislation can be 

expected to have three effects. Firstly, the usage of the legislation itself can be 

examined to ascertain what patterns of behaviour occurred and whether these accord 

with the ideology of freedom of information or merely indicate the improved 

consumption of state services. Secondly, the effect of the legislation on the network of 

other information institutions can be examined. Each institution can be analysed in turn 

to see how the legislation affected it, alongside an examination of the functioning of the 

network of institutions as a whole. Thirdly, the Irish political system and political 

culture can be examined to see whether or not it has been affected by an ideology of 

freedom of information. In all cases, it can be noted whether or not the amendment 

reduced any of these effects.

A number of specific hypotheses can be generated in order to help distinguish between 

the effects of the Freedom of Information Acts as public administration reform and their 

possible effect as part of wider ideological change in favour of strengthened democracy.

Chapter 6 ended with a discussion of the ideal type characteristics for public 

information in line with participation in the first stage of democratic decision-making 

and accountability. It can firstly be expected that the Freedom of Information Act as an 

individual institution will be close to the ideal type in terms of continuous rate, high

For example, the international trend is noted by freedominfo.org, an NGO which monitors Freedom of 
Information law internationally. In the Irish case, the Information Commissioner (2004) noted that “What 
happened isn’t unusual. Internationally many FOI regimes enjoy a honeymoon period, as ours did, before 
the government o f the day moves to row back and restrict some o f its provisions.”
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semantic accuracy and so on. Secondly, it can be expected that the Freedom of 

Information Act will change the operation of other information institutions in the Irish 

political system so that they too come closer to providing ideal public information. This 

second hypothesis is important to the consideration that the reform was intended to 

improve the policy-making system, including the interaction of different state 

institutions (notably public representatives) with proximate policy-makers.

The third hypothesis relates to the actual usage of the new institution by citizens. 

Whereas the above hypotheses are about the institution’s theoretical capacity to provide 

information, the quantitative and qualitative evidence about the legislation’s use should 

show evidence that citizens (or a plurality of political and civic groups) have used the 

institution in a way that demonstrates an interest in the rationale of policy-making.

A fourth hypothesis (which is crucial to the proposition that freedom of information 

represents an ideological challenge to the status quo) is that there should be a change in 

political culture (albeit in its early stages) that encourages citizens’ democratic 

participation through the provision of critical, communicatively-rational, autonomy- 

supportive information.

The research programme of this thesis will be weakened if there is a lack of evidence 

for any of these four hypotheses or if there is contrary evidence. In particular, if there is 

a lack of evidence for the fourth hypothesis it will undermine the proposition that 

reform was impelled by a pro-democratic freedom of information ideology (with the 

intention of building the capacity of citizens and increasing their participation) and not 

merely administrative reform to improve the policy-making process or public services. 

The hypotheses are summarised in Table 7.1.
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Table 7.1: Four Hypotheses about the Effects of the Freedom of Information Acts

H ypothesis 1. That the operation o f  the Freedom  of Inform ation Act as an inform ation institution

will be close to the ideal type inform ation transm ission characteristics.

Hypothesis 2. That the Freedom  o f Inform ation Act will change the operation o f other

inform ation institutions in the Irish political system so that they com e closer to 

providing ideal public information.

Hypothesis 3. That there is evidence that citizens (or a plurality o f political and civic groups)

have used the institution in a way that dem onstrates an interest in the rationale o f 

policy-making.

Hypothesis 4. That there will be a change in political culture (albeit in its early stages) that

encourages citizens’ dem ocratic participation through the provision o f  critical, 

com m unicatively-rational, autonom y-supportive inform ation.

Freedom of Information as an Information Institution

The Freedom of Information Act created a sophisticated information institution that 

provides more than simply the enactment of a new statutory right to access official 

information. The legislation also created the Office of the Information Commissioner 

(OIC), which offers citizens an easier, quicker and cheaper option than going to the 

courts to enforce their right to access information.'''^'^ In addition, the OIC acts as a 

‘guardian’ for the legislation, and is obliged to report to the Dail on impediments to the 

operation of the legislation. Likewise, the Information Commissioner is entitled to make 

special reports into the operation of the legislation.

Access to information legislation obviously has long-term consequences for the storage 

and management of information by state bodies and agencies. The relationship between 

the National Archives Act 1986 and the Freedom of Information Act is one example of 

the explicit desire to systematise this. Seemingly as part of the same goal. Sections 15 

and 16 of the Freedom of Information Act require every listed state body to produce two 

manuals, to publish them and to keep them up to date. Section 15 requires each public

^  This is an important consideration, given the lim itations o f the judicial system (noted earlier) as a 
means o f enforcing other personal rights as a means to access policy-relevant information.

273



body to prepare a reference book of its “structure and organisation, functions, powers 

and duties, any services it provides fo r  the public and the procedures by which any such 

services may be availed o f by the public” as well as what records it holds and how they 

might be accessed. Section 16 requires each body to produce another manual 

describing:

“the rules, procedures, practices, guidelines and interpretations used by the 

body, and an index o f any precedents kept by the body, fo r  the purposes o f 

decisions, determinations or recommendations, under or fo r  the purposes o f any 

enactment or scheme administered by the body with respect to rights, privileges, 

benefits, obligations, penalties or other sanctions to which members o f the 

public are or may be entitled or subject under the enactment or scheme” 

alongside “appropriate information in relation to the manner or intended 

manner o f  administration o f any such enactment or scheme. ”

In theory, these manuals could be a strong foundation for the development of 

administrative law in Ireland (i.e. a codification of the rules and regulations guiding the 

operation of public bodies, at least as far as entitlements and public services are 

concerned). This type of law has not been developed previously in the state to any great 

extent.

Another aspect of the Freedom of Information Act was the access that it potentially 

granted to papers relating to meetings of the Government. Certain exemptions are 

granted to certain documentation in this category, but these exemptions do not hold if a 

document in question relates to a decision made over five years ago. However, the 

specification of five years was amended in 2003 to ten years, which means that the first 

test of this aspect of the legislation will come in 2008.

There are relatively low barriers to making a Freedom of Information request, although 

the fees regime introduced with the amendment raised these somewhat, especially for 

people with less resources. Personal requests are exempt from fees, but other requests 

must include payment of €15. An internal appeal costs €75 and a further charge of €150 

is levied for an appeal to the

Medical card holders pay only €10, €25 and €50 respectively, whereas “Third parties appealing a 
decision of a public body to release their information on public interest grounds” only pay €50 to the OIC
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The specific description of the legislation (and its amendment) in terms of each of the 

information transmission characteristics detailed in Chapter 6 is given below. Each of 

these characteristics is also compared to the ideal type.

(i) Transmission

The rate of transmission that the Freedom of Information Act grants varies, but is 

generally quick for simple requests. The legislation requires that requests to a public 

body are answered within no later than four weeks. The substantive detail of what that 

reply must contain is also specified."'"'^ The Act allows for a further four week extension 

period to be sought in certain circumstances, such as if there is a large volume of 

records to be accessed. An internal review (if required) is to take place within three 

weeks of application.'*'^^ And appeals to the Information Commissioner are meant to be 

dealt with within four months of their receipt (although this period can be extended by 

the Commissioner).^'"'*

This falls short of the ideal type of continuous access to information. For example, 

under the Swedish freedom of information legislation, requesters can enter a public 

body’s premises and demand instant access to documents/records. The appeals process 

in the Irish case means that access to records relating to a topical area of policy could be 

delayed for up to six months.

Volume is not a major obstacle to the use of the Freedom of Information Acts to access 

information, as public bodies are unlikely to provide massive quantities of records. In 

circumstances where a requester seeks access to a great volume of records in order to 

search for specific items within them, then volume may become a problem. The 

relatively low level of volume is in line with the ideal type.

Noise is more likely to cause some problem with the legislation, as the purpose of the 

act is not to make public bodies answer questions, but simply to provide access to

for this. Some other specific requests are also free o f charge, including requests for reasons for decisions 
(Section 18). <http://www.oic.gov.ie/en/MakeanFOIRequest/Fees/>

Freedom o f Information Act 1997, Article 8, as amended in 2003
Freedom o f Information Act 1997, Article 14
Freedom o f Information Act 1997, Article 34, as amended in 2003
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documents and records. As such, a requestor may be given access to a number of 

records where the specific answer to his/her query may be within the material and 

require some time to find. At the same time, the legislation requires all bodies under the 

act to publish manuals (Section 15 and 16 Manuals) showing their structure and the 

rules governing decisions they make in relation to the public. These manuals should 

assist requesters in targeting their requests (reducing noise). There are perhaps issues of 

practice to be developed in this area; for example, it would be more efficient for both 

the requestor and the public body if the former had the formal option under the 

legislation of explaining what he/she wanted to know and the latter had the option of 

directly answering the query rather than checking and preparing records to be made 

available.'*'*^ The legislation provides for this in several sections where a head of a 

public body is required to facilitate the clarification or simplification of a request before 

refusing access. Overall, although there is the possibility of some noise, this is relatively 

low in comparison with other information institutions.

The ideal type information institution has no ability to block policy-relevant 

information. In this context, it is important to note the Freedom of Information Acts 

were drafted not only to grant public access to official records but also to specify a 

range of areas where public access could be legitimately denied. Logically, it is 

necessary to proceed from the ideal type to the specific example. Thus, in the first 

instance, all public records will be treated as potentially policy-relevant, even those 

pertaining to an individual’s personal dealings with the state. The Freedom of 

Information Acts will be examined to see which categories of information they block 

and then the consequences of these blocking actions will be examined in the context of 

ideal public information and democratic participation.

Table 7.2 shows the various categories of information blocked by the Freedom of 

Information Act 1997 as well as any significant changes made by the 2003 Amendment 

to what information can be blocked. As shown, the Freedom of Information legislation 

is an attempt to define and consolidate the limits of legitimate state secrecy in one 

document. The areas of legitimate secrecy discussed in earlier chapters (such as

However, although the reason for a request is explicitly ruled out by the legislation as a reason to 
block access to information, it is easy to imagine cases where a person should not be obliged to justify or 
explain their request.
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personal privacy or national security) are listed and defined in order to precisely draw a 

line between those areas where the public have a right to know and where the state 

claims it can ‘legitimately’ conduct decision-making in secrecy.

Table 7.2: Blocking of Access to Information by the Freedom of Information Acts

Type of Record Freedom of Information Act 1997
Freedom of Information 

(Amendment) Act 2003

Any -  on 

administrative 

grounds 

(Section 10)

Records are exempt if: cannot be found; 

insufficient information in request to 

identify record*; significant 

interference/disruption to work*; record will 

be published within 12 weeks; 

frivolous/vexatious; fee/deposit not paid. 

*Before refusing, the body must seek to 

assist the requester to rephrase the request.

Requests also exempt if they form part 

of a pattern of manifestly unreasonable 

requests.

Meetings of the 

Government 

(Section 19)

Advice to a member of the Government is 

exempt, unless it is factual information 

already published or relates to a decision 

made 5 years ago.

“May refuse” changed to “shall refuse”, 

removing the capacity for heads to use 

discretion in this area;

Category of records containing advice 

widened from “solely” containing advice 

to “primarily” ;

Communications between members of 

the Government, or between the 

Government and groups considering an 

issue, are exempt;

Only decisions made 10 years ago (or 

more) are not exempt.
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1 ype of Record Freedom of Information Act 1997
Freedom of Information 

(Amendment) Act 2003

Deliberations of 

Public Bodies 

(Section 20)

Records containing matter relating to 

deliberative process (including opinions, 

advice, recommendations and consultations) 

are exempt if the head is of the opinion that 

granting access would be contrary to the 

public interest, but not including factual 

information and analyses thereof, the 

reasons for a decision, a report into the 

functions of the body or a technical/expert 

report not directly linked to a decision.

Reference to public interest is possibly 

diluted;”*̂®

Analysis of factual information is now 

exempt;

Secretary Generals of Departments can 

now issue certificates to make any 

record of deliberations exempt.

Functions and 

Negotiations of 

Public Bodies 

(Section 21)

Records are exempt that would prejudice the 

effectiveness of tests, examinations, 

investigations, inquiries or audits, or 

significantly (and adversely) affect the 

performance of a body’s functions, or 

disclose positions being taken in 

negotiations. A public interest override 

exists.

No change

Parliamentary, Court 

and Certain Other 

Matters 

(Section 22)

Records are exempt if they would be exempt 

in court on the basis of legal privilege, 

would constitute contempt of court, are 

private papers of MEP or local councillor, or 

are opinions, advice, recommendations or 

consultations to be considered by 

proceedings of the Oireachtas or an 

Oireachtas committee.

Records relevant to tribunals also 

exempt.

Law Enforcement 

and Public Safety 

(Section 23)

Records are exempt if they would act against 

law enforcement, the fairness of due process, 

public safety or security, or if it would reveal 

the whereabouts of a witness or facilitate the 

commissioning of offences.

Records are exempt if they would 

endanger the life or safety of any person.

Subsection 1 (b) of the original Act replaced by subsection (3). The effect of this is unclear, but it 
changes from exemptions occurring only if release would be contrary to the public interest to a situation 
where release is to occur if, on balance, the public interest would be better served.
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Type of Record Freedom of Information Act 1997
Freedom of Information 

(Amendment) Act 2003

Security, Defence 

and International 

Relations 

(Section 24)

Records are exempt if they would 

compromise the security or defence of the 

State, international relations or relations with 

Northern Ireland.

Discretion removed, increasing the 

number of areas where a head must 

refuse requests.

Conclusiveness of 

Sections 23 and 24 

(Section 25)

Ministers may issue certificates to confirm 

refusals made under Section 23 or Section 

24. These must be periodically reviewed. A 

report on the number of certificates in 

operation must be made to the Information 

Commissioner.

No change

Information 

Obtained in 

Confidence 

(Section 26)

Records are exempt if they are important 

information given to a public body in 

confidence and where disclosure would 

prejudice the body being given further 

information. A public interest override 

exists.

Refusal can now also include the denial 

of the existence of a record.

Commercially 

Sensitive 

Information 

(Section 27)

Commercially sensitive information can be 

exempt. A public interest override exists, as 

does an override for serious and imminent 

danger to a person’s life, a person’s health or 

the environment.

The override for serious and imminent 

danger to a person’s life, a person’s 

health or the environment is qualified by 

a need to confirm a requester’s identity 

in advance of releasing the information.

Personal Information 

(Section 28)

Personal information'^^’ is generally exempt, 

unless consent is given or the disclosure is 

necessary to avoid a serious and imminent 

danger to someone’s life or health. 

Disclosure to an individual o f his/her own 

medical, psychiatric or social work records 

may also be exempt if these might cause 

harm to him/her.

No change

Research and Natural 

Resources 

(Section 30)

Records are exempt where disclosure would 

seriously disadvantage incomplete research 

or where the well-being of culture, heritage 

or natural resource, species or habitat would 

be threatened.

No change

Defined in great detail in Section 2
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Type of Record Freedom of Information Act 1997
Freedom of Information 

(Amendment) Act 2003

Financial and 

Economic Interests 

of the State and 

Public Bodies 

(Section 31)

Records are exempt where disclosure would 

adversely affect the finances of the State or 

the national economy, would disturb the 

ordinary course of business or would result 

in an unwarranted benefit or loss to a person 

or class of persons. A public interest 

override exists.

No change

Enactments Relating 

to Non-disclosure of 

Records 

(Section 32)

Records are exempt where other enactments 

provide for their non-disclosure. This can be 

reviewed by a joint committee of the 

Oireachtas.

No change

Restriction of the Act 

(Section 46)

The Act does not apply to court/tribunal 

records, most records of the Attorney 

General or Director of Public Prosecutions, 

investigations of the Comptroller and 

Auditor General or the Ombudsman, records 

relating to the President and records relating 

to the private papers of members of the 

Oireachtas.

Records are exempt that relate to the 

costing, assessment or consideration of 

any proposal of a political party or if 

they are given by a public body to a 

member of the Government or Minister 

of State to be used in any proceedings in 

the Oireachtas or any committee of the 

Oireachtas (including oral and written 

questions).

In terms of its ability to block policy-relevant information, the Freedom of Information 

Acts specify in great detail what grounds may be used to legitimately refuse a request. 

These grounds must be specified to the requester when the request is denied and most 

refusals are open to an internal appeal followed by an appeal to the Information 

Commissioner (and to the High Court, on a point of law only). Clearly, based on the 

range of areas shown in Table 7.2, the Freedom of Information Acts seem to have the 

capacity to block the transmission of policy-relevant information. Moreover, with the 

introduction of the legislation, public bodies now have a set of guidelines to draw upon 

when deciding whether or not to release information. Thus, the influence of the 

legislation could extend beyond formal requests that invoke it. However, this is 

explicitly not the intention of the legislation, as the Act specifies that “Nothing in this 

Act shall be construed as prohibiting or restricting a public body from publishing or 

giving access to a record (including an exempt record) otherwise than under this Act
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where such publication or giving of access is not prohibited by law.”''̂  ̂ This 

specification is designed to ensure that the legislation is not used to block information 

except as part of the action of deciding whether to release information in response to a 

formal request.''^^

In so far as the Freedom of Information Acts represent a new channel through which 

citizens can seek information from public bodies, any additional information gained 

through this channel is an improvement (from the perspective of the ideology of 

freedom of information). Thus, the legislation as an information institution does not in 

fact block the transmission of information, except when a formal Freedom of 

Information Act request is made (i.e. when a citizen chooses to use this channel). 

However, in so far as the legislation provides formal or informal guidance to public 

bodies about what information should be released through other channels, the 

legislation may potentially act to block the flow of information, even when it is not 

formally invoked.

The effect of the legislation on the system of information institutions will be examined 

below, in reference to the second hypothesis. However, in reference to the first 

hypothesis, and the suggestion that the Freedom of Information Acts should conform as 

closely as possible to the ideal type, it appears that the potential of the institution to 

block a variety of policy-relevant information is at odds with the ideal type transmission 

characteristics of an information institution.

There is some evidence of misuse or avoidance of Freedom of Information to prevent 

the transmission of information. However, this cannot be attributed as a characteristic of 

the legislation itself, as it is not part of the proper functioning of the institution. One 

anecdotal example, where such blocking occurred, was in relation to a special advisor 

working in a Government Department. The advisor was of the opinion that his desk was 

outside of the remit of the legislation, since advisors are political employees and not 

civil servants. It was claimed that a Minister accessed records that never left the

Freedom o f Information Act (1997) Section 6 (8)
The Information Commissioner (2003) has noted that this may cause problems: “Where disputes arise 

between public bodies those bodies may choose to release records outside FOI resulting ultimately in 
unstructured and confusing situations. This would seem to be at variance with the co-ordination and 
centralisation o f the release o f records which seems to be the object o f the amendment.”
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advisor’s desk and thus were never released (or even acknowledged to exist) under the 

Acts.'* '̂* There are also anecdotes of temporary (and removable) sticky notes being 

placed on files so that certain information can be removed from files before public
1 455access to them.

(a ) Semantic Accuracy

One of the strengths of Freedom of Information is that it gives the requester access to 

original records, although these may be partial in some cases where sensitive 

information is withheld. As such, the information institution does not suffer from high 

levels of amplification or dampening. Where these problems may occur is with partial 

information, as access to only part of a record (or series of records) may bias the 

reader’s comprehension of the fuller picture, especially when the information that is 

withheld contains something that was not anticipated by the requester when making the 

request. For many requests that are refused, the head of the public body concerned must 

prepare a copy of as much of the record as possible, excluding only the exempt 

m a te ria l.H o w e v e r, the Act specifies that such a copy should not be created “if the 

copy provided for thereby would be misleading”."*̂  ̂This compares reasonably well with 

the ideal type.

Distortion or substitution are both prevented by the legislation, as records are not to be 

edited or paraphrased before being given to a requester and the preparation of false 

records as a substitute would be illegal. Both are theoretically possible, but would be 

risky and such behaviour would be punished if copies of the un-tampered originals were 

discovered through another body or through an investigation. The only example of 

possible substitution is where the head of a public body can deny whether or not 

certain categories of exempt record exist. As such, the legislation comes close to the 

ideal type.

Conversation with a Government special advisor. 
Conversations with public servants.
Freedom of Information Act (1997) Section 13(1)  
Freedom of Information Act (1997) Section 13 (2)
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In addition, in relation to personal information, the legislation requires public bodies to
458allow amendments to records where they are “incomplete, incorrect or misleading”, 

thus improving the accuracy of the information held.

(Hi) Freedom  to Inform

The Freedom of Information Acts, like all legislation, could be repealed by a majority 

of the Oireachtas. However, it seems likely that this could be politically difficult, as it 

would cause controversy and negative publicity for the Government to do so. However, 

as the amendment to the legislation showed in 2003, it was possible for a relatively 

hostile Government to restrict several aspects of the legislation without suffering any 

lasting negative consequences (e.g. in electoral terms). Nevertheless, amending the 

legislation is not likely to seem as drastic (in the public’s perception) as repealing it. It 

seems likely that actually repealing the legislation in full would be significantly more 

difficult.

Overall, the fact that public access to information is granted by legislation rather than 

through a constitutional right is a fundamental limitation on the institution because it 

does not close off the possibility that a government could repeal or restrict the 

legislation through its parliamentary majority. That is, the institution is not independent 

in so far as it cannot guarantee its own continued existence.

In terms of resources, the Office of the Information Commissioner (OIC) now has 18 

staff and a substantial budget."^^  ̂ However, both people who have held the post of 

Commissioner have expressed concerns at their office’s inability to deal with appeals as 

quickly as they would like to. The budget of the OIC is combined with that of the 

Ombudsman, which has been significantly decreased on a number of occasions; such as 

a 15-20% decrease in 2003."^^° This suggests that the annual potential for its budget to 

be reduced is, at least potentially, a limiting factor on the independent operation of the 

OIC.

Freedom of Information Act (1997) Section 17 
As of October 2007.
Noted by Senator B. Hayes, Seanad Debates, Wednesday, 12 February 2003.
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However, on a day-to-day basis, the operation of the Freedom of Information Acts is 

robust. Unless there is a concerted effort by Government to restrict it, the institution will 

continue to provide a channel of information for citizens. Overall, the potential for the 

action of the Freedom of Information Acts to be limited by Government through budget 

controls, regulations or amending legislation means that the institution does not attain 

the ideal type of strong freedom to inform. However, the institution is constructed in as 

robust a way as possible to ensure that, except for such direct Government action, 

individual requests for information have the force of law and cannot be dismissed by 

public bodies. It thus scores reasonably well on this aspect of the ideal type.

(iv) Content

The Freedom of Information legislation does not act as an intermediary in the 

transmission of information. Instead it facilitates the direct access to official records. As 

such, the institution does not provide ‘critical’ analysis of information to users. Whether 

a given record is critical, communicatively-rational or autonomy-supportive depends on 

the originating public body, but in most cases the requesters are likely to require a 

considerable level of skill to interpret the detail of information relating to policy

making. Thus, the legislation falls short of the ideal type of public information in this 

respect; although, part of this failure may ultimately lie with public bodies record

keeping, as good administrative practice demands that clear reasons for policy-making 

should be kept by public bodies as a matter of course."^ '̂ This point is important because 

it reinforces the argument that access to information legislation is, in and of itself, 

insufficient to advance the ideology of freedom of information.

Over time, the improvement of record-keeping and the maintenance of clear records of 

the rationale for decisions could be seen as a response to the ideology of freedom of 

information; although, this would equally provide evidence of the effect of public 

service modernisation, which does not anticipate such records being made publicly 

available.

The Standards in Public Office Act 2001, Section 19, specifically makes the destruction of 
documents/information relevant to an investigation into an offence. But this does not guarantee that 
sufficient information will be recorded in the first place.
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In some cases, the Freedom of Information Acts do potentially cause the generation of 

new information. Under Section 18, public bodies must provide reasons for decisions 

that affect requesters. This may require the body to formulate or generate this 

information in response to the request, which goes beyond the normal operation of the 

legislation in granting access to pre-existing records. In these cases, the institution may 

come closer to the ideal type in relation to content, as the requester could appeal any 

reason for a decision that cannot be clearly understood. Likewise, such decisions should 

correspond with the Section 16 manuals published by public bodies, which should also 

increase clarity about this type of information.

Overview

Table 7.3 presents a summary of the comparison of the transmission characteristics of 

the Freedom of Information Acts with the ideal type information institution.

In relation to the content of information that can be transmitted, a few policy areas are 

fully excluded from the legislation (i.e. under Section 46: court/tribunal records, most 

records of the Attorney General or Director of Public Prosecutions, investigations of the 

Comptroller and Auditor General or the Ombudsman, records relating to the President 

and records relating to the private papers of members of the Oireachtas are all exempt). 

The amendment increased the number of Section 46 exemptions to cover the costing, 

assessment or consideration of any proposal of a political party, as well as records to be 

used in any proceedings in the Oireachtas or any committee of the Oireachtas (including 

oral and written questions).

The Freedom of Information Acts come close to the ideal type information institution in 

relation to volume, noise, amplincation, dampening, distortion and substitution.

Additionally, freedom to inform is close to the ideal type on a day-to-day basis, 

although vulnerable to a Government decision to amend the legislation. The content of 

what can be transmitted is in theory quite high (as few types of records are definitively 

ruled out by Section 46), however the wide range of exemptions listed in the act, as well 

as the amendment’s removal of discretion (and requirement that public bodies ‘shall’ 

refuse requests) in a number of cases, is a de facto  limit on the content that can be 

transmitted by the institution.

The institution is least close to the ideal type with respect to rate and blocking. 

Although the rate of simple requests (if granted) is tied to a short timeframe, the
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processing of an application can slow to months if the appeal processes are used. The 

ability o f the institution to block policy-relevant information can be relatively high, 

especially in the context of the amendment, although the institution has least ability to 

block access to personal records.

Table 7.3: The Freedom of Information Acts compared with the Ideal Type

Transmission

Characteristic
Ideal Type Freedom of Information Acts

Rate Continuous Varies (Rapid to Moderate)

Volume Low Low

Noise Low Low to Moderate

Blocking None Ability to block policy-relevant 

information, with fairly clear rules for 

this.

Amendment increased the ability to 

block policy-relevant information and 

blurred the rules and accountability for 

this (with Secretary Generals given the 

ability to issue certificates)

Amplification/Dampening None Low

Distortion None None

Substitution None None

Freedom to Inform High level o f resources and 

robust legal independence

Moderate level of resources and robust 

legal independence, but vulnerable to 

Government’s decision to amend 

legislation or cut budget of OIC

Content Full range of policy areas 

and explanation/ 

justification for decisions

Wide range of policy-relevant areas.

Access to existing documents, not 

generation of explanation/ justification 

for policy, except decisions that affect 

one personally.

Some areas excluded from the legislation 

(Section 46).
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In examining the first hypothesis, the Freedom of Information Act comes close to the 

ideal type in most cases. But the limits on content, rate and blocking are sufficient 

limitations that the ideal type is not fully met. However, the institution comes closer to 

achieving the ideal type than any pre-existing information institution. In particular, the 

combination of a reasonable rate with high semantic accuracy is a significant 

improvement, as pre-existing institutions tended to either provide a high rate with low 

semantic accuracy (e.g. the media, public representatives) or else high semantic 

accuracy with a low rate (e.g. Comptroller and Auditor General). Also, despite its 

limitations, the information institution created by the Freedom of Information Acts 

opens up new areas of content that were not available at all through pre-existing 

institutions due to the dominance of the Official Secrets Act as the only administrative 

legislation that governed official records, and which uniformly restricted access to them.

As summarised in Table 7.3, the information transmission characteristics of the 

Freedom of Information Acts come closer to the ideal type of public information than 

any pre-existing information institution but fall short of achieving that ideal. This is 

evidence for the first hypothesis, which strengthens the theoretical suggestion that the 

intention of the Freedom of Information Acts was to increase ideal public information in 

the Irish political system. As a sub-text, it can be noted that the Amendment decreased 

the ability of the legislation to provide ideal public information.

Statistics on the Use o f the Freedom o f Information Acts

This section has two purposes. Firstly, it provides a quantitative overview of the use of 

the Freedom of Information Act by citizens. From this overview it is possible to make 

some general observations about the operation of the legislation. Secondly, the 

quantitative evidence tests the first and third hypotheses. That is, the evidence shows if 

the use of the legislation equals its theoretical capacity to transmit information and if 

citizens have demonstrated an interest in policy-relevant information through their use 

of information requests.

Over the nine-year period from 1998 to 2006, a total of 119,019 requests were made 

under the Freedom of Information Acts. 68,665 (57.7%) of these were personal
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requests, 48,229 (40.5%) were non-personal and 2,126 (1.8%) were mixed. The number 

of requests made per year is shown in Table 7.4.

Table 7.4: Number of Freedom of Information Requests 1998-2006

Year Number of Public Bodies 

Brought Under the Act' 

(by year-end)

Total Number of Requests 

Made to Public Bodies 

Under the FOI Act 1997

No. of Requests 

% Change 

(year-on-year)

No. of Requests 

% Change 

(from 1999'’)

1998“ 187 3,699 Base Year n/a

1999 246 11,531 H-212% Base Year (100%)

2000 274 13,705 +19% 119%

2001 327 15,428 +13% 138%

2002 380 17,196 +11% 149%

2003 380 18,443 +7% 160%

2004*’ 380 12,597 -32% 109%

2005 489 14,616 + 16% 127%

2006 619 11,804 -19% 102%
a: From April 1998 to December 1998
b: 2004 represents the first year after the Act’s amendment

c: These figures may be slightly inaccurate because a few public bodies have merged or been abolished

d: 1999 was the first full year o f the Act’s operation; even if annualised, the eight-month period in 1998 is still significantly lower than 1998, 

suggesting a period o f initial growth. Hence figures are based on 1999 as a more stable first year______________________________________________

Figure 7.1: The Number of Freedom of Information Requests from 1998-2006
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shows graphically the number of requests made under the Freedom of Information Act 

from 1998 to 2006. The peak in 2003 highlights the effect of the Amendment. 2004 saw 

a decrease of 32% in the number of requests made, compared to 2003. Taking a slightly 

longer-term perspective, the number of requests in the period 2004-2006 averages out as 

15% less than the average number of requests in the period 1999-2003."^^^

However, if whether a request was personal or non-personal is taken into account, the 

number of personal requests in the period 2004-2006 averages out as 24% more than 

the average number of personal requests in the period 1999-2003. However, the number 

of non-personal requests in the period 2004-2006 averages out as 55% less than the 

average number of non-personal requests in the period 1999-2003.

Figure 7.2: The Percentage of Personal versus Non-Personal Requests 1998-2006

Personal v Non-Personal FOI Requests 1998-2006
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Figure 7.2 shows the breakdown of requests into personal and non-personal. A small 

number of requests are also categorised as ‘m ixed’ (not illustrated). As the diagram 

shows, over the first five years of the legislation’s existence, non-personal requests were 

generally more common than personal requests (averaging at 50% of requests over the 

period, versus an average of 48% for personal requests). This situation changed 

dramatically in 2003 (a year before the Amendment took effect in 2004), with the large

D ata fo r 1998 is excluded  from  th is ca lcu la tion  as it w as an incom plete  y ear and anom alous in term s o f  

data  due to  the new ness o f  the legislation .
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increase in personal requests. This increase was attributed by the Office of the 

Information Commissioner to requests made in recent years by formal residents of 

institutional care in preparation for their applications to the Residential Institutions 

Redress B o a r d . H o w e v e r ,  even taking into account this explanation for the increase in 

personal requests, this does not explain why the absolute number of non-personal 

requests should diminish.

It seems that two unrelated factors influenced the behaviour o f requestors. The 

possibility of accessing records from state care institutions increased personal requests 

from 2003 onwards, whereas the effect of fees and other restrictions on the scope of the 

legislation following the amendment in 2004 led to a decrease in non-personal requests. 

It may well be the case that the introduction of fees also discouraged personal requests, 

as these dropped 16% from 10,842 in 2003 to 9,137 in 2004, although there was a 

further upward surge in personal requests in 2005.

Figure 7.3: The Number of Public Bodies under FOI 1998-2006
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Figure 7.3 shows the increasing number of public bodies included under the Freedom of 

Information Acts. 65 public bodies were originally brought under the Freedom of 

Information Act 1997, although another 122 were added in the first year of operation. 

Since then, there has been a steady increase in the number of public bodies brought

463 Qf ji ĝ Information C om m issioner (2007) Annual R eport 2006
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under the Act, with over 38% o f them added since the legislation’ s amendment. 

Although many o f the public bodies brought under the legislation more recently are 

smaller and more specialised, it is still significant that the number o f requests in 2006 

should have decreased to almost the same level as 1999, despite the fact that the number 

o f bodies under the Act increased by 373 (152%) between 1999 and 2006.

Figure 7.4: The Profile of Requesters under FOI 1998-2006
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Figure 7.4 shows the profile o f requesters over time. ‘Other’ requesters clearly make up 

the large proportion o f users o f the legislation, which generally indicates members o f 

the public. From 2004, the statistics for the ‘other’ category was sub-divided into clients 

o f the public service receiving the request and others, w ith an average ratio o f 3 clients 

for every 2 ‘others’ over the period 2004-2006.

Perhaps the two most significant user groups that can be readily distinguished, from the 

point o f view o f accessing policy-relevant material, are members o f the Oireachtas and 

journalists. Oireachtas members reacted quickly to the new legislation and made 5% o f 

the requests made in 1998. However, although members made a sim ilar number o f
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requests in the next three years, their use of the legislation was eclipsed by increased 

usage by other groups. Their usage fell in 2002 but peaked at 366 requests in 2003, 

prior to the amendment of the legislation. From 2004, usage of the legislation has been 

significantly less than previously. In total, Oireachtas members have made 1,657 

requests under Freedom of Information, which represents 1.4% of all requests. 

However, in 2004 alone, members of the Oireachtas asked a total of 27,568 

parliamentary questions,'*^'* which puts their much more limited use of Freedom of 

Information into perspective and asks how much extra information is available to 

members through this institution.

Journalists have made a total of 15,300 requests under freedom of information, (up to 

the end of 2006) which represents 13% of all requests. However, journalists seem to 

have been the group most affected by the amended legislation, as they represented 

15.6% of requests from 1999 to 2003, but only 7.9% of requests afterwards. In terms of 

actual requests, this change represents a shift from an average of 2,346 requests per year 

(1999-2003) to only 1,007 requests per year (2004-2006), which is a decrease of 57%. 

While this may represent more targeted use of requests replacing ‘fishing’ exercises,'*^’̂ 

the decrease over time is significant given the simultaneous increase in the number of 

public bodies coming under the legislation.

Statistics are presented in the O IC’s annual reports showing what bodies received 

requests during the year. For the purposes of analysis, it makes sense to put these on a 

national basis; for example, combining the statistics on local authorities together, as a 

request by a citizen to one local authority is equivalent to a request made to any other 

local authority, since they all have the same functions. Health boards can likewise be 

combined together as one health service in the same way. Looking at the national data is 

especially important in the case of the health boards, as it shows the significant numbers 

of requests going to them.

MacCarthaigh (2005) p. 121
Government spokespeople around the time of the 2003 Amendment made reference to journalists 

sending in freedom of information requests for a wide range o f information as a way of trawling to find 
something newsworthy. Also see McDonagh (2003).
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Table 7.5: Public Bodies Receiving Most FOI Requests 1998-2006

Public Body Number of 

Requests

Percentage of 

Requests

% of Personal 

Requests

% of Non- 

Personal Requests

Health Boards/HSE
26,337 22.1% 32.0% 8.8%

Local Authorities
17,022 14.3% 6.4% 25.4%

Dept, of Education and 

Science
15,192 12.8% 19.3% 3.9%

Hospitals and Care 

Institutions
11,369 9.6% 12.9% 4.7%

Dept, of Justice, Equality 

& Law Reform
4,970 4.2% 4.0% 4.4%

Dept, of Health and 

Children
4,736 4.0% 3.0% 5.5%

Dept, of Social and 

Family Affairs”
4,789 4.0% 6.3% 1.0%

All other Government 

Departments
15,856 13.3% 4.3% 26.4%

Other Public Bodies
18,748 15.70% 11.8% 19.90%

Total
119,019 100.0% 100.0% 100.0%

a: Social, Community and Family Affairs prior to 2002

Table 7.5 shows that a large proportion of Freedom of Information requests were made 

to a relatively small number of public bodies. The Health Boards (now HSE areas) not 

only account for 22.1% of all requests made between 1998 and 2006, but received a 

third of all personal requests ever made. If this is combined with hospitals and care 

institutions, as well as the Department of Health and Children, then requests relating to 

health and children total over a third of all requests (35.7%) and nearly half of all 

personal requests (47.9%).

The Department of Education and Science accounts for an additional 19.3% of all 

personal requests, due (at least in part) to requests from ex-residents of state 

institutional care. Local authorities account for over a quarter (25.4%) of all non-

293



personal requests, which is a significant proportion compared with all Government 

Departments, whose combined total is 41.2% of all non-personal requests.

But what do all of these usage statistics suggest in relation to the hypotheses? In relation 

to the first hypothesis, the actual operation of the legislation indicates that the 

description of its theoretical transmission characteristics is accurate. The relatively 

small number (7.7%) of requests for internal review and smaller number (3.2%) of 

further appeals to the Information Commissioner show that most requests (i.e. 89.1%) 

proceeded at a rapid rate.

The theoretical effect of the Amendment, in reducing access to non-personal 

information, seems to be substantiated by the significant decrease in non-personal 

requests after 2003.

Overall, the evidence suggests that the actual operation and transmission characteristics 

of the legislation are in line with the theoretical capacities described above. This 

supports the first hypothesis.

In relation to the third hypothesis, it seems reasonable to assume that personal requests 

for information are less likely to be policy-relevant than non-personal requests. This is 

not to say that all non-personal requests are policy-relevant, as many requests relating to 

commercial interests may be non-personal but not represent citizens seeking to 

understand policy in order to participate democratically. Likewise, as has already been 

discussed, personal requests may be policy-relevant in so far as access to state services, 

rights and entitlements are the product of policy. However, the primary motivation of 

those making personal requests is more likely to be access to public services and less 

likely to be democratic participation in the formulation of policy.

Overall, it is important to recall that the Freedom of Information Act exists for other 

purposes other than providing access to policy-relevant information. Thus, the high 

number (and proportion) of personal requests does not detract from the institution’s 

potential capacity to release policy-relevant information."^^^

Likewise, the number and proportion o f personal requests are likely to fluctuate over time. Some 
personal desires for information will be exhausted by one-off requests. For example, ex-residents o f state
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It seems probable that less than a third of all requests were policy-relevant/^’ It is 

possible that the number of policy-relevant requests was much lower than this.

The addition of some of the new public bodies to the legislation shows a theoretically 

increased capacity to access policy-relevant information, especially from those state 

agencies that were created specifically to address one or more areas of public policy.

Journalists and members of the Oireachtas are likely to represent the users of the 

legislation who are most concerned with policy-making. Their combined requests 

represent 14% of all requests, just under 17,000 requests.

The fact that requests by journalists were the group of requests most significantly 

decreased after the Amendment might suggest that some degree of probing after policy

relevant information was taking place, as it is clear that the Amendment reduced the 

capacity of the legislation to release policy-relevant information. However, it is also 

possible that the decrease in requests by journalists after the Amendment resulted from 

the fees regime. Although the costs should not be significant enough to deter any of the 

mainstream media organisations, they may have discouraged freelance reporters as well 

as those reporters who made frequent, general ‘trawling’ requests.

The limited use by Oireachtas members of the legislation, especially compared to the 

use of Parliamentary Questions, suggests that they gain little additional policy-relevant 

information through Freedom of Information Act requests. If Freedom of Information 

Act requests represented a highly successful strategy for accessing policy-relevant 

information, one should expect to see an increasing number of requests stemming from 

members of the Oireachtas. Instead, the pattern is relatively flat, with no significant 

increase over time, except for a spike in the number of requests in 2003. That the 

pattern is flat suggests that Oireachtas members were not increasing their use of 

Freedom of Information requests (and one can infer that this means they were not

institutions may not need to make more than one request to gain access to their files and all the 
information that they are seeking.

68,665 personal requests plus 10,345 business requests (assuming these were all non-personal) equals 
79,010 requests (or 65% of all requests). That leaves 40,009 non-personal requests (between 1998 and 
2006) that may have been policy-relevant.
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tapping an important channel of policy-relevant information). However, the spike in 

requests before the amendment came into force suggests a ‘last minute dash’ to gain 

access to certain policy-relevant information before this channel was closed off by the 

Amendment. There is a significant decrease in the number of requests after 2003, when 

the Amendment was in place. This might suggest that certain policy-relevant 

information that was being accessed before the Amendment was no longer available 

(e.g. Ministers’ notes for Parliamentary Questions).

The Amendment represents a block on policy-relevant information. The major changes 

to the legislation are a fees regime that only affects non-personal requests as well as 

further blocks on what information can be released, which emphasises the secrecy of 

Government deliberations and advice used by policy-m^akers. The fact that non-personal 

requests fell significantly after the Amendment is evidence that a significant number of 

these requests had been for policy-relevant information that was no longer made 

available after 2003.

The quantitative description of the use of the legislation presents an incomplete picture 

of whether or not many citizens were using the legislation to access policy-relevant 

information. This suggests that the third hypothesis requires more detail about requests 

in order to be answered. This detail, such as the importance of any one request, must be 

gauged qualitatively (e.g. by reference to the reaction that information received when it 

was made public). This is examined in the next section.

Revelations through the Use o f the Freedom of Information Acts

The previous section focused on the quantitative measures of the use of the Freedom of 

Information Acts. The following sections will look at some of the qualitative measures. 

In the context of the Freedom of Information Acts, a ‘revelation’ means a significant 

piece of policy-relevant information that became available through the use of the 

legislation to access official documents.

There is a methodological problem with using revelations as a measure of how 

successful the legislation is. There is no guarantee that a piece of information revealed 

under the legislation would not have become known in the absence of the legislation. 

The more significant the information, especially in terms of misconduct or gross

296



incompetence, the more likely it is that the information would have been ‘leaked’ by a 

public servant or other person privy to it. However, although there is no guarantee that 

revelations would not have become known, it is highly plausible that many details in 

relation to policy would not have become known if it was not for the action of the 

legislation. For example, until the Amendment in 2003, Opposition TDs in the Dail 

successfully gained access to Ministers’ briefing notes for Parliamentary Questions. 

This gave the Opposition access to much more detail than was traditionally made 

available. After 2003, these papers were no longer released as they were excluded from 

the Act c o m p l e t e l y . T h e  contrast between the 1997-2003 period and both before and 

after is evidence of the difference the access legislation made in terms of revealing 

details of public policy. And the Government must have felt that there was a significant 

release of ‘sensitive’ information if they went to the trouble of blocking it as part of the 

Amendment.

In a similar vein, some revelations in the media, sourced through Freedom of 

Information requests, are also unlikely to have been made available outside of the 

legislation. But it becomes difficult to separate the information that would or might 

have become known from that which was likely to have remained hidden.

The Office of the Information Commissioner cites examples of information revealed 

through Freedom of Information requests. For example, in 2006:

• In February 2006, The Irish Times reported, in relation to the Leas Cross nursing 

home saga, that in 1998 the Health Board’s own inspectors recommended 

against the registration of the nursing home (the FOI request was made by 

Fergus O ’Dowd, TD);

• In June 2006, The Irish Times reported that the Government went ahead with 

plans to reinstate much of the Western Rail Corridor despite advice from an 

expert group that the restored line would not be economically viable;

• In July 2006, Foinse reported that 89 civil servants were employed on 

constituency work on behalf of Ministers and Ministers of State;

• In August 2006, the Irish Independent reported that the Minister for the 

Environment, Heritage and Local Government and the Minister for State 

responsible for the Office of Public Works (OPW) were at odds on proposals

Through the amendment to Section 46.
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(from the OPW) to specify the use of ‘green’ or environmentally-friendly 

cement in public contracts;

• In October 2006, the Irish Examiner reported on a very uneven availability of 

relevant patient data from Ireland’s public maternity hospitals;

• Throughout the year, many newspapers carried stories on rates of MRSA 

infection in hospitals throughout Ireland/^®

The Information Commissioner has also noted that one major Government initiative 

may have been abandoned due to requests under the Freedom of Information Act;

“the effective scuppering o f the Campus Stadium Ireland project was at least 

indirectly due to FOl. The release o f records to the Irish Times in particular 

highlighted potential cost over runs and other matters and fuelled a political 

and public debate about the wisdom o f going ahead with the fu ll -sized stadium 

and add ons.

In a similar fashion, Maeve McDonagh has noted the “more controversial revelations” 

in the first five years of the Act as:

• The disclosure of tensions between the Ministers of Finance and Health over 

health spending;

• The spiralling costs of a proposed new national stadium;

• The state of the public finances before the last election;

• The handling of the Government’s controversial attempt to appoint to the 

European Investment Bank a former Supreme Court Judge who had been forced 

to resign in controversial circumstances;

• Church/state negotiations over compensation for clerical abuse victims; and

• Inconsistencies between draft and final reports of a consultant on the issue of rail 

safety.'*’ '

For each of these ‘revelations’, it is impossible to say whether or not the information

would have become known through another channel -  although it seems likely that at

least some of this information would never have become public knowledge. However,

469 o f {jjg Information Commissioner website: <http://www.oic.gov.ie>
Information Commissioner (2004)
McDonagh (2003)
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through the action of the Freedom of Information Acts they did become known, which 

is evidence that supports the third hypothesis: that some citizens used the institution in a 

way that demonstrates an interest in poHcy-making and reasons/explanations for policy.

Section 15 and 16 Manuals and Administrative Law

One of the most significant potential consequences of the Freedom of Information Acts, 

yet one of its least developed aspects, is the potential to develop administrative law on 

the basis of the Section 15 and 16 manuals.

In 2000, the Office of the Information Commissioner published a Study o f Section 15 

and 16 Manuals published by Public Bodies. This study discovered that 83% of public 

bodies had published a Section 15 manual and 75% had published a Section 16 manual, 

within the timescale prescribed by the legislation. This had risen to 94% and 88% 

respectively, at the time of the survey (11-17 months after the prescribed date). Eleven 

bodies reported not having published either a Section 15 or 16 manual at the time of the 

survey and a further nine had not produced a Section 16 manual. In addition, fewer than 

60% reported having a mechanism in place to review their manuals and, of those, 28% 

at most had actually reviewed the manuals since first publication.

This study suggests that although most public bodies may comply with the basic 

requirement to produce Section 15 and 16 manuals, they do not necessarily have the 

resources, awareness or desire to invest resources into an ongoing process to maintain 

these manuals. The 2003 Amendment clarified that the publication of the Section 15 

and 16 manuals could be done electronically. As the study dates from 2000, it would be 

useful to see a survey of the current situation, especially with regard to those manuals 

that have existed for a number of years.

In theory, the Section 15 and 16 manuals are an important resource for people seeking 

to avail of a public service. However, they are likely to pose a barrier for unskilled 

individuals and may require the concerted effort of intermediaries and political/civic 

groups to use them effectively. Even so, there is little evidence that the existence of the 

Section 15 and 16 manuals has generated administrative law in the sense of the courts 

being in a position to adjudicate on the basis of these manuals (and the rules and 

regulations they describe for any decision a public body can make in relation to a
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member of the public). While this may remain a potential development of the 

legislation, it would seem likely to require further primary legislation and political 

impetus from the Government for it to occur.

Section 18 and Civic Republicanism

As noted earlier, a right to explanations about official decision-making is a basic tenet 

of civic republicanism. This concern is also present in many of the models of advanced 

democracy examined in Chapter 1. Section 18 of the Freedom of Information Act 

embodies this ideal, but in a form that is limited to decisions where a person “is affected 

by an act o f the body and has a material interest in a matter affected by the act or to 

which it relates”. In such cases, the head of a public body must “cause a statement, in 

writing or in such other form as may be determined, to be given to the person- (a) o f the 

reasons for the act, and (b) o f any findings on any material issues o f fact made for the 

purposes o f the act”. A material interest is defined (for the purposes of this section) as a 

situation where the act of a public body may confer or withhold a benefit from someone 

(without also conferring it on or withholding it from people in general or a sizable class 

of persons).

Section 18 was amended in 2003, to allow applications to be made by the parent or 

guardian of a person. Also ‘personal’ requests could be made by a body named through 

regulation in a case where a person is dead.

Potential requests under Section 18 have significant implications for public bodies 

included under the Freedom of Information Acts. A public body may be required to give 

a statement of reasons for an action it took. This will have to be logical and clearly 

related to the rules and regulations governing such decisions. This will require good 

record keeping and adequate documentation. As there is no time-limit for requests under 

the Freedom of Information Acts, these records may have to be kept for some time."*’^

In terms of the hypotheses, specifically the third hypothesis, the restriction of Section 18 

to decisions that materially affect an individual is a serious limitation of the Freedom of

For an example of good practice in relation to the requirements o f  Section 18 see Dublin City 
University, Freedom o f Information Office, Advice note to staff on section 18 <http://www.dcu.ie/foi/ 
section 18. shtml>
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Information Acts’ capacity to provide the level of accountability envisaged by the ideals 

of civic republicanism. This reiterates the limitation of the content of information 

transmissions through this institution as they do not generate novel information and they 

rely on the existence of adequate records to explain decisions.

The record-keeping requirements for Section 18 give some indication of the level of 

information management required by public bodies in relation to all policy-making, 

however the fact that ‘evidence-based policy-making’ is a recent innovation to Irish 

administration/^^ is perhaps evidence that there has been a lack of good record-keeping 

about decisions to date. While the Freedom of Information legislation implies that these 

records are important, it does not oblige public bodies to improve their record-keeping 

in this regard.

The Release of Papers Relevant to Recent Government Decisions

This aspect of the legislation (Section 19) had great potential to increase the ability of 

citizens to understand, analyse and critique Government policy-making. Section 19 

stated that heads of public bodies “may refuse to grant a request” for a record that 

contains information/advice to a member of the Government “solely for the purpose of 

the transaction of any business of the Government at a meeting of the Government” . 

However this exemption did not apply “if the record relates to a decision of the 

Government that was made more than 5 years before the receipt by the head concerned 

of the request”.

But as part of the Amendment, the period specified in Section 19 was extended to ten 

years. In addition, the wording was changed to state that heads of bodies '''shall refuse to 

grant a request” for a record that contains information/advice to a member of the 

Government ‘'‘'primarily for the purpose of the transaction of any business of the 

Government at a meeting of the Government” (my italics).'* '̂* This amendment removed 

the possibility of the discretionary release of information and also widened the category 

of records that were included under this provision.

For example, the Taoiseach made a speech on the topic in 2005 (in relation to public service 
modernisation) < http://www.bettergov.ie/index.asp?locID=149&docID=333>. The inadequacy o f  Irish 
law in setting standard for records management is noted by McDonagh (2003).

Freedom o f Information (Amendment) Act 2003, Section 14
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Section 19 was a potentially strong tool for opposition politicians, media organisations 

and others who wished to have explanations for Government decision-making. 

However, the change of the legislation that enforced a gap of ten years from the time a 

decision was made to when information about it could be released has made it 

impossible to examine what the actual effect would be, as this clause will not be active 

until 2008, when records relevant to decisions made in 1998 can be sought. Even then, 

given the additional protections that the 2003 amendment gave to policy-relevant 

records (e.g. further exclusions under Section 46), it is possible that another part of the 

legislation could be used to refuse requests for records once invoking Section 19 to 

block requests becomes disallowed.

In terms of granting citizens access to policy-making, the provisions in the original 

1997 legislation seemed to have been carefully balanced. The original period of five 

years would often mean that an election would occur between a decision and the ability 

of a requester to access records relevant to it. As such, electoral politics would be less 

affected by the release of Government papers than if decisions could be reviewed in 

such detail before an election. From a democratic perspective, it would be preferable if 

a comprehensive review of Government decisions did take place and was published in 

advance of every election, regardless of timeframe, but the 1997 legislation probably 

reflects the maximum of what was politically acceptable at the time (or, in hindsight, 

more than what was politically acceptable).

The outcry by opposition politicians and others with respect to the proposal to amend 

this s e c t i o n , a n d  the focus by Government on this section as requiring amendment, is 

perhaps evidence to support the third hypothesis that some citizens were actively 

concerned to use the Freedom of Information Acts to access explanations for policy, 

rather than for other purposes.

Ministerial Certificates

The ability of Ministers to issue certificates in order to block the release of certain 

information is a key aspect of the Freedom of Information Act because it represents the

See for example, McDonagh (2003)
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cross-over point between the legal/administrative operation of the institution with the 

discretionary/political power of the Government. The existence of the mechanism of 

certificates seems to have been an acknowledgement that the Government may become 

aware of some reason not to release information (in line with the public interest) and 

that the Government should be able to wield a veto in such cases. However, the rules 

surrounding certificates (such as the annual enumeration of these plus their frequent 

renewal) places limits on the Government’s ability to abuse its veto for reasons of 

convenience.

In practice, very few certificates have been issued, which may suggest that the 

legislation had been successful in balancing the need for Government veto with the 

desire to avoid such a veto being abused. However, the amendment creates a dilemma 

for this aspect of the legislation, as it introduced the concept of certificates issued by 

Secretary Generals of Government Departments to block the release of information. 

This new mechanism takes attention away from the ‘political’ act of Ministers vetoing 

access to information and equips the civil service with the ability to veto the release of 

information. This makes the veto function a further step removed from democratic 

accountability through elections.

The mechanism of certificates is important because both the mechanism and its 

rationale represent a fundamental barrier to the Freedom of Information Acts attaining 

the transmission characteristics of the ideal type information institution.

Nine Years o f Reports from the Office o f the Information Commissioner

Another important mechanism created by the Freedom of Information Acts is the 

requirement placed on the Information Commissioner to place an annual report before 

the Oireachtas,'*^^ as well as the requirement that the Commissioner “shall keep the 

operation of the Act under review”,"*̂  ̂ as well as the discretion to investigate, at any 

time, the practices and procedures adopted by public bodies to comply with the
478legislation, and to publish commentaries and reports in relation to the Acts.

Freedom o f Information Act (1997) Section 40 
Freedom o f Information Act (1997) Section 36 
Freedom o f Information Act (1997) Sections 39 and 40 respectively
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The reports are an important mechanism because they keep the operation of the 

Freedom of Information Acts connected to the poHtical sphere. This ensures that 

attempts by public bodies to block legitimate requests for information are brought to the 

attention of elected representatives of all parties and, if restrictions on the operation of 

the Acts seem to be political, in the sense of shielding the Government from 

accountability, than the role in ensuring accountability occurs is passed across to the 

Oireachtas. That the Oireachtas should be required to ensure the operation of the 

Freedom of Information Act accords with Bunreacht na hEireann's provision that the 

Government will be accountable to the Oireachtas and is obviously in line with the role 

and function of a representative assembly in a democratic state.

The Office of the Information Commissioner has published a small number of special 

reports in addition to its annual reports. These have included: the study of Section 15 

and 16 Manuals published by Public Bodies (2000, noted above); a general review of 

Compliance by Public Bodies with the Freedom of Information Act (2001); an 

investigation into the operation of Section 10(l)(a) of the Freedom of Information Acts 

(2007);''^^ a review of the operation of the Freedom of Information (Amendment) Act 

2003 (2004); as well as reports to the joint committee of the Houses of the Oireachtas 

and various press releases and public presentations.

The Information Commissioner’s review of the operation of the Freedom of Information 

(Amendment) Act was criticised as being a comment on a political decision. However, 

the report is carefully framed under Section 36 of the Act as a comment on the 

continued effectiveness of the legislation, which the OIC is both entitled and required to 

make.

The requirement for annual reports, and discretion to make investigations and to publish 

commentaries and additional reports, are important because they ensure that any 

changes made to the operation of the Freedom of Information Acts are quickly made 

publicly known.

In relation to the first hypothesis, the reports generated by the Office of the Information 

Commissioner are a mechanism to prevent the Government from easily moving to limit

That is, the use o f administrative grounds for refusal o f requests.
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the operation of the Freedom of Information Acts as an information institution; that is, 

the reporting mechanism is a safeguard against the lessening of the institution’s capacity 

to operate as closely in line with the characteristics of the ideal type information 

institution as it does.

The Commissioner as the ‘Guardian* o f Freedom o f Information

In the nine years since the introduction of the Freedom of Information Act 1997, there 

have been two Information Commissioners. With the appointment of the first 

commissioner, the decision was made to ask the existing Ombudsman (Mr Kevin 

Murphy) to perform this function. The second Information Commissioner (Ms Emily 

O'Reilly) was simultaneously appointed as Ombudsman and Information Commissioner 

in June 2003, although these roles are entirely distinct.

The decision to combine the roles of Information Commissioner and Ombudsman into 

one person can be seen as a decision to limit the effective power of both offices, due to 

the simple time pressure that this dual role places on the person appointed in managing 

them. While there is perhaps some synergy generated between the two roles, they are 

legally distinct.

As well as the ability to produce reports (examined above) the Information 

Commissioner also has extensive powers to investigate public bodies in terms of their 

compliance with the legislation.

In addition, the Commissioner “shall foster and encourage the publication by public 

bodies ... of information o f relevance or interest to the general public in relation to 

their activities and functions generally"' This is important because it emphasises that 

the purpose of the Information Commissioner is to go beyond the specific rules of the

The Ombudsman Act 1980 introduced the office to Ireland. The Ombudsman’s website explains the 
origins o f the office: “The King o f Sweden appointed the first Ombudsman as long ago as 1809 to 
investigate complaints against the King's ministers. It was not until Denmark, in 1954, established an
Ombudsman's Office that the idea began to attract general attention in countries outside Scandinavia”.
<http://ombudsman.gov.ie> It is interesting to note that Freedom o f Information legislation also 
originated in Sweden and that there is a logical relationship between these institutions in terms of
ensuring fair and lawful administration by public bodies.

Freedom o f Information Act 1997, Section 38
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access legislation and to foster a change in Ireland’s administrative culture and political 

culture. This is in line with the fourth hypothesis.

The role of the Information Commissioner is especially important from the perspective 

of the ideology of freedom of information. From this perspective, institutional reform to 

permit citizens access to official records is not merely to facilitate access to public 

services or to ensure fairer administration, but it is a change in political culture that 

enables citizens to participate meaningfully in policy-making (at least to the extent of 

the first stage of decision-making). As such, the role of the Information Commissioner 

in defending public access to information goes beyond the operation of the access 

legislation and includes much wider concerns with democratic participation.

These wider concerns were echoed by the Information Commissioner in a recent 

address:

“I suppose public servants the world over are practical and pragmatic people 

and understandably wary o f the rhetoric and hyperbole that is often a feature o f  

any discussion o f good government. Nevertheless, it is worth recalling that a 

proper FOl regime is o f huge significance fo r the healthy functioning o f a 

modern democracy. The attributes o f  a well functioning FOI regime include:

• helping to keep government honest and to discourage corruption

• helping to educate the public about government

• helping to hold government accountable to the people

• helping to improve the quality o f decision making by public bodies

• acting as a check on the exercise o f power by government and its agencies
482• promoting citizen participation. ”

It seems reasonable to suggest -  based on the analysis in the previous sections -  that 

this description goes beyond the operation of the Irish Freedom of Information Act.

What the Information Commissioner described was “the attributes o f a well functioning

freedom o f information regime’’. It seems reasonable to suggest that such a regime 

represents the attempt to attain the ideal type of public information through a network of 

information institutions, and not just the operation of a legislative right to access official

Information Commissioner (2006)
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documents. That this attitude is held by the Irish Information Commissioner is evidence 

that supports the fourth hypothesis.

The Office of the Information Commissioner may represent the best institutional answer 

to date to Juvenal’s question: ‘Who guards the g u a r d i a n s A s  a political institution, 

the Information Commissioner’s role is to ensure that the public have sufficient access 

to information about policy-making. This is a basic tenet of democratic theory and civic 

republicanism. The reason why a body such as the Information Commissioner (i.e. a 

body that enforces access to information) makes an especially good response to the 

question of ‘guarding the guardians’, is that every action pertaining to itself should be 

open to a very high level of scrutiny. It does not make any sense for a body that defends 

freedom of information to operate in secrecy. Yet, by operating in the open, the body 

limits is abihty to abuse its power (and allows the public in general to ‘guard’ it). In so 

far as the body has strictly no other powers or purpose than to ensure public access to 

information, it has little scope to expand into other areas of influence. Thus, in so far as 

the information made available through the actions of the Information Commissioner 

(and Freedom of Information Acts more generally) increases the ability of citizens to 

engage in direct participation, this further reduces the chance that this ‘guardian’ 

institution will need guarding in turn.

The operation of access to information legislation in such a way as to increase the 

ability of citizens to engage in direct participation presents an alternative to the 

suggestion by Przeworski et al that accountability agencies need to be kept under 

popular control through the institution of elections. Direct participation (even if limited 

to access to information) seems to present a more robust mechanism than elections, 

especially if those elections are to proceed on the basis of imperfect or restricted 

information about candidates.

The Effect of Access Legislation on Other Information Institutions

The above sections have examined the Freedom of Information Acts as an information 

institution in isolation. This section examines the network of interacting information

“Quis custodiet ipsos custodies”, Juvenal (late 1*' Century - early 2"‘* Century AD) Satires.
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institutions in the Irish political system to see if the legislation brought the operation of 

any of the other institutions closer to the ideal type.

This section is specifically relevant to the second and fourth hypotheses, that the 

Freedom of Information Acts increased the capacity of other information institutions to 

release policy-relevant information and that this represents a change in political culture 

towards more critical, communicatively-rational, autonomy-supportive information 

about policy being released in order for citizens to participate in the first stage of 

democratic decision-making.

a) Archives and Information Centres

Public libraries and Citizens Information Centres (CICs) are repositories for Section 15 

and 16 manuals (where these are printed in hard copy) and also locations where people 

can be assisted to access these, including online versions. Overall, the presence of these 

manuals in libraries and information centres should assist users in their queries about 

public bodies and should assist staff in CICs to understand people’s eligibility for public 

services.

In terms of information transmission, the effect of the Freedom of Information Act has 

probably increased the speed and efficiency of these institutions in access policy

relevant information (i.e. increasing rate, decreasing noise and possibly increasing 

semantic accuracy given that requestors can access more information about the 

decision-making rules governing public bodies).

In relation to changes in political culture since the Freedom of Information Act’s 

introduction in 1997, there is some evidence of change. For example, the Library 

Association of Ireland passed a Policy on Intellectual Freedom at its 2003 Annual 

General Meeting. In part, this policy states: “Intellectual Freedom is at the core of 

library science because it is the basis of democracy and is essential to the cultural, social 

and economic rights of individuals and of society.”'̂ *'* The specific mention of 

democracy and relating it to intellectual freedom and access to information is in line 

with the fourth hypothesis.

Library Association o f Ireland <http://www2.libraryassociation.ie/policies/intellectual-freedom-march- 
2003/>
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Also, in recent years, libraries have emphasised the importance of fostering 

‘information literacy’:

“In today’s knowledge society, with information available in many formats and 

o f varying quality it is essential that our citizens have the ability to retrieve, 

evaluate and use information effectively. The development o f such information 

skills is set out in Irish Government policy and by equipping our people with 

these skills we will enable them to become independent and successful lifelong 

learners.

One example of how information literacy can be defined is:

“Information literacy is an understanding and set o f abilities enabling 

individuals to ‘recognise when information is needed and have the capacity to
486locate, evaluate, and use effectively the needed information ’. ”

Increasing reference to information literacy is most clearly a function of the increasing 

spread of technology (e.g. broadband Internet access) and changes in Ireland’s economy 

towards ‘knowledge-based’ occupations. However, moves to increase information 

literacy are also in line with the hypothesis about a growing ideology of freedom of 

information. Movement to a more knowledge-based economy is a benefit to the 

development of this ideology. As such, the movement by libraries to foster citizen’s 

information literacy reinforces the ideology and can be seen as supporting the fourth 

hypothesis.

In more recent years, the Citizens Information Board has been given a remit in relation 

to social policy, where it compiles a report based on feedback from each of the CICs 

and other voluntary bodies. “CICs provide feedback to the Citizens Information Board 

on the experience o f people who seek information about rights and entitlements but fo r  

whom the services and supports available are inadequate or inappropriate. ” For

Library Association o f Ireland <http://www2.libraryassociation.ie/working-group-on-information- 
literacy/>

Library Association o f Ireland < http://www2.libraryassociation.ie/working-group-on-information- 
literacy/>, citing Council o f Australian University Librarians, CAUL (2004) <http://www.caul.edu.au/ 
info-literacy/publications.html>

Citizens Information Board <http://www.citizensinformationboard.ie>
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example, CICs dealt with over 475,000 queries from the public in 2002, some 4% of 

which (c. 19,000) were considered by information workers to have a social policy 

feedback dimension. The Citizens Information Board makes an annual pre-budget 

submission that recommends changes and improvements in social and public policies. It 

also produces two publications: Voice, dedicated to social policy issues and advocacy, 

and Relate, covering developments in legislation and policy."̂ ** As such, the CIC 

network provides a great deal of information on social policy and also provides a 

channel to bring individual citizen’s concerns to policy-makers.

This function, as an institution to channel information about social policy from the state 

to citizens and (more recently) from citizens to the state, is in line with the ideology of 

freedom of information and greater participation by citizens in policy-making. As such, 

this is evidence that supports the fourth hypothesis.

b) Public Representatives

The use of the Freedom of Information Act by members of the Oireachtas was noted 

above. However, the QIC’s reports do not specify its use by local councillors and other 

(non-elected) public representatives. For example, the high level of non-personal 

requests to local authorities seems likely to include a significant number of requests 

from local councillors, especially given the traditional complaint by councillors of the 

difficulty they faced in accessing information about the activity of their own authorities 

from city/county managers. Some evidence from council meetings suggests the use of 

Freedom of Information by councillors to inform themselves about policy developments 

by their own authorities.'**^

The quantitative evidence examined earlier suggests that Oireachtas members made use 

of the Freedom of Information Act in a small number of areas, but this decreased after 

the Amendment. This suggests that their ability to access and transmit policy-relevant 

information may have been (at least temporarily) augmented. It seems reasonable to 

assume that other public representatives had a similar increase in their ability to access 

and transmit policy-relevant information; that is, an increase in the content of 

information that they could access, and possibly an increase in rate and semantic

Citizens Information Board <http://www.citizensinformationboard.ie> 
This evidence is from a non-systematic examination o f council minutes.
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accuracy. Also, public representatives’ ability to seek information from local 

authorities was not affected by the 2003 amendment in the same way as Government 

papers were.

There is little evidence of public representatives seeking to develop or enhance a 

movement to increase democratic participation by citizens; that is, there is little 

evidence that the political culture of public representatives has changed in line with the 

fourth hypothesis. However, Labour and Fine Gael politicians have publicly expressed 

the commitment to repeal the amendment to the Freedom of Information Act, which can 

be seen as an attitude in line with more public access to policy-relevant information; 

however, the extent of this commitment may be limited.'* '̂^

However, there is some evidence that public representatives have sought to improve 

their own ability to access and respond to policy-relevant information, which in turn, 

should increase their capacity to transmit information to citizens. For example, local 

councils have established Special Policy Committees (SPCs),"* '̂ which permit 

councillors to discuss policy in more depth and to question officials working in the area 

that the SPC pertains to. In addition, community representatives and specialists are also 

invited to be members of local authority SPCs. Similarly, the reforms brought in under 

Better Local Government have emphasised the importance of evidence-based policy

making, which is a vital element in the ability of the political system to provide reasons 

for policy.

In the Oireachtas, recent improvements have included the introduction of research 

assistants for all members. Additionally, the Oireachtas Library has recently employed a 

team of researchers to work for elected members. As such, members are well positioned 

to engage with public policy. However, it seems that most appointments of ‘research 

assistants’ have gone to party associates whose primary role is to research constituent’s

For example, when questioned by me at a public speaking engagement before the general election in 
2006, the leader o f Fine Gael immediately affirmed his party’s commitment to repeal the 2003 
amendment. However, when further questioned about repealing the Official Secrets Act, he did not 
display a great knowledge o f the reasons why his party was repealing the amendment or o f  the wider 
issues o f public access to policy-relevant information versus Government secrecy.

These are mandated by the Local Government Act 2001 and were actively sought by some local 
councillors who felt they were too far removed from policy-making.
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requirements, in a reinforcement of elected members’ concern with re-election, rather 

than as assistants to appraise Government legislative proposals or other policy.^^^

c) The Electoral Process

It is unlikely that Freedom of Information Act requests will be processed quickly 

enough to be relevant during an election period. Although, requests could be made in 

anticipation of an election that really represents the action of public representatives, 

political parties or journalists and not the electoral process. As such. Freedom of 

Information Act requests do not enhance the action of this specific information 

institution to transmit information about policy.

It is conceivable that the Freedom of Information Act could be more influential during a 

referendum campaign, when attention was focused on a specific issue. Requests made 

during this period (or in advance of it) are more likely to have their findings published 

in the media and would generally be more influential. As such, the Act can be seen as 

enhancing the electoral process when it refers to referendums by increasing the content 

that is made available and possibly increasing semantic accuracy through access to 

original documents.

A significant development was made in relation to referendums since the introduction 

of the Freedom of Information Act. The Referendum Act 1998 established the 

Referendum Commission, which had the role of ensuring that citizens have sufficient 

information to make an informed decision when deciding how to vote in a referendum. 

Its task was to disseminate accurate, unbiased information to the public prior to a 

referendum. However, there was such political controversy over its active role in doing 

this that its freedom of action was severely curtailed in the Referendum Act 2001. This 

is explained on the Referendum Commission’s own website as follows:

“Under the Referendum Act, 1998 the Commission initially had the role o f 

setting out the arguments fo r  and against referendum proposals, having regard 

to submissions received from  the public. Since the passing o f the Referendum 

Act, 2001 the Commission no longer has a statutory function in relation to 

putting the arguments fo r  and against referendum proposals. The 2001 Act also 

removed from  the Commission the statutory function o f fostering and promoting

Irish Independent (2004)
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debate or discussion on referendum proposals. The current primary role o f the 

Referendum Commission is to explain the subject matter o f referendum 

proposals, to promote public awareness o f the referendum and to encourage the 

electorate to vote at the poll.

The controversy that surrounded the Referendum Commission is worthy of special note 

in relation to the difficulty of creating an agency to convey balanced information prior 

to a vote. This was despite the body’s high degree of neutrality, being headed by either 

a former High/Supreme court judge or a current High Court judge, and comprising the 

Clerks of the Dail and Seanad, the Ombudsman and the Comptroller and Auditor 

General (i.e. the most impartial, senior public servants in the state).

Nevertheless, the creation of the Referendum Commission (albeit subsequently reduced 

in influence) is evidence that supports a more participatory political culture; in line with 

the fourth hypothesis. The fact that is was reduced in influence supports the contention 

that opposing ideologies were in actions during this period and that the original powers 

of the Referendum Commission were in line with the ideology that supported freedom 

of information.

d) The Judiciary

Section 46 of the Freedom of Information Acts explicitly rules out a record held by the 

courts or a tribunal from the remit of the legislation. As such, the judiciary as an 

information institution is not directly affected by the operation of the legislation. 

However, the High Court (and Supreme Court) can be appealed to on a point of law by 

someone who has exhausted the appeals process under the Freedom of Information 

Acts. In this way, the two institutions are linked, but this does not cause any change in 

the normal operation of the judiciary as an information institution in its own right.

e) Government Departments

Government Departments were among the first public bodies included under the 

Freedom of Information Acts. As a result, each Department has produced Section 15 

and 16 manuals, has assigned Freedom of Information officers and has introduced 

training for staff.

Referendum Commission website <http://www.refcom.ie>
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There is mixed evidence about how the Freedom of Information Acts have influenced 

the operation of Government Departments as information institutions. There is evidence 

that the core civil service has been more reluctant than other public servants to adopt the 

guiding principles of freedom of information. For example, the Information 

Commissioner has commented on the much lower rate of full release by Civil Service 

Departments of information in response to requests, when compared with other public 

bodies; in 2006, Civil Service Departments only gave full release in 28% of cases, 

compared to 57% of cases by local authorities and 64% of cases by the Health Service 

Executive.'*^'* In addition, there is anecdotal evidence that some civil service Freedom of 

Information officers see their role as preventing public access to information rather than
1 • 495assisting citizens in making requests.

On the other hand, there is an indication that some Government Departments now 

release more information on a regular basis, because they have learned through 

Freedom of Information Act requests what information people are interested in 

accessing.

The introduction of the Freedom of Information Acts has operated in parallel with other 

public service modernisation initiatives, such as improved records management and data 

management. As such, it is not possible to link these directly to the influence of access 

legislation. There was concern among some civil servants that the Freedom of 

Information Acts would lead to worsening record management, as civil servants would 

not make detailed written records in relation to meetings or decisions due to fear about 

their possible release. But there is a lack of firm evidence to substantiate this concern, 

although there is some anecdotal evidence that the style of some documents (e.g. the 

minutes of meetings) has changed to being more brief and factual.

Overall, it is difficult to say if the operation of Government Departments as information 

institutions is improved by the existence of the Freedom of Information Act, beyond the 

operation of formal requests under the legislation.

Office o f the Information Commissioner (2007) p. 11
Conversation with a civil servant working in a Departmental press office.
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In terms of changes in political/administrative culture (hypothesis four), Government 

Departments have evolved along with technological developments in society. Much 

more information about Departments is now available via their websites, including 

statistics, minutes and other records that would only have been available in hard copy 

previously; for example. Iris Oifigiuil (the official state gazette) is available online since 

2002. While these may be caused by modernisation as much as freedom of information, 

they are nevertheless developments that supports the ideology of providing more 

information to the public.

f)  Local Authorities

As the statistics above show, the local authorities are one of the most frequent targets 

for Freedom of Information Act requests, having received 14% of all requests (and 25% 

of all non-personal requests) made between 1998 and 2006. There have been similar 

developments here as occurred with Government Departments, with the local authorities 

establishing Freedom of Information officers and training, as well as Section 15 and 16 

manuals.

There is evidence that the local authority system is poorly resourced and that there are 

serious problems of data collection and data management to be addressed in the system. 

For example, a recent initiative called the Local Government Service Indicators is an 

attempt to make every local authority gather and publish data using the same methods, 

to show activity across a sample of local authority working areas, such as housing, 

recreation services, planning, waste and environment. However, the initiative has 

exposed weak data management skills in many local authorities.''^^ This example 

highlights the problem (for requesters) that basic information about the decision-making 

and activity of a public body may not always be available.

Similarly to Government Departments, local authorities have increased their use of 

information and communication technology, and many records such as minutes and 

planning applications are now available online. However, the sophistication of local 

authority websites (as well as the frequency of updates) varies considerably, depending 

on the resources and scale of each authority.

The author was the external consultant to the Local Government Management Services Board for the 
second and third service indicator reports and has put these criticisms on record.
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g) State Agencies and State-Sponsored Bodies

Most state agencies have been brought under the remit of the Freedom of Information 

Acts, and most of these have developed Section 15 and 16 manuals.

h) The Comptroller and Auditor General

The Office of the Comptroller and Auditor General (CAG) is under the Freedom of 

Information Acts. However, Section 46 makes any record relating to an audit, 

inspection or examination carried out by the CAG outside of the remit of legislation.

i) Regulatory Authorities

As shown in Table 7.6 below, the majority of regulatory authorities (54 out of the 85 

identified above under this type of information institution) are not covered by the 

Freedom of Information Acts.

Major agencies in certain important policy areas are covered by the Freedom of 

Information Acts, such as planning, communications, energy, health & safety and 

environmental protection. However, the Financial Regulator, the Roads Safety 

Authority and the Data Protection Commissioner are among a number of major 

regulators that are not included.

The issue of including public bodies by regulation is one of the criticisms of the Irish 

Freedom of Information Acts as it pre-supposes exclusion from the legislation unless 

this is specified otherwise. Thus, new state agencies are excluded upon creation and 

only become included if a regulation is passed to bring them under the legislation. This 

allows the Government to choose to exclude any public body that may hold records on 

an area of policy where the Government may be open to criticism. In the case of 

regulatory bodies, their exclusion from the Freedom of Information Acts is particularly 

untrue to the spirit of the legislation; as Przeworski et al argue, regulatory bodies should 

be independent of Government and should inform citizens about policy areas without 

interference from Government.
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Table 7.6: Regulatory Bodies under Freedom of Information

Included under Freedom of Information Acts Not included
An Bord Pleanala

Broadcasting Commission of Ireland

Censorship o f Publications Board

Commission for Aviation Regulation

Commission for Communications Regulation

Commission for Energy Regulation

Commission for Public Service Appointments

Companies Registration Office

Competition Authority

EPA -  Environmental Protection Agency

Failte Ireland

Film Censor’s Office

Fisheries Boards and Commissioners

Food Safety Authority o f Ireland

Health and Safety Authority
Horse Racing Ireland

Irish Greyhound Board/Bord na gCon

Irish Medicines Board

National Milk Agency

National Roads Authority
National Standards Authority of Ireland

Office o f the Director o f Consumer Affairs

Office o f the Director of Corporate Enforcement

Office of the Registrar of Friendly Societies

Office of the Revenue Commissioners

Patents Office
Pensions Board

Railway Procurement Agency

Standards in Public Office Commission

The Commissioners of Charitable Donations and Bequests for

Ireland

The Teaching Council

Adoption Authority of Ireland

An Bord Altranais/lrish Nursing Board (Private Body)

An Coimisineir Teanga 

Bar Council (Private Body)

Central Bank/Financial Services Authority of Ireland 

Commission for Taxi Regulation 

Commissioners o f Irish Lights 

Coras lom pair Eireann 

Dental Council (Private Body)

Dublin Carriage Office

FETAC: Further Education/Training Awards Council 

HEA -  Higher Education Authority 

Health Insurance Authority

HETAC: Higher Education/Training Awards Council

Institute o f Incorporated Public Accountants

Irish Auditing and Accounting Supervisory Authority
Irish Aviation Authority

Irish National Accreditation Board

Irish Stock Exchange

Irish Takeover Panel

Irish Taxation Institute
Labour Court

Law Society of Ireland (Private Body)

Medical Council (Private Body)

Mental Health Commission 

National Consumer Agency 

National Educational Welfare Board 
National Qualifications Authority o f Ireland 

Office of the Appeals Commissioners 

Office o f the Data Protection Commissioner 

Office o f the Refugee Applications Commissioner 

Opticians Board (Private Body)

Pharmaceutical Society of Ireland (Private Body)

Pre-Hospital Emergency Care Council 

Private Residential Tenancies Board 

Private Security Authority 

Radiological Protection Institute o f Ireland 

Railway Safety Commission 

Road Safety Authority 

Sea-Fisheries Protection Authority 

State Examinations Commission 

The Financial Regulator

The Turf Club - Office o f the Governing Bodies (Private Body) 

Veterinary Council 

W aterways Ireland
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j)  Research Institutes

While third level educational institutions come under the Freedom of Information Act, 

the most important consideration here is whether research institutes have benefited from 

the introduction of the Freedom of Information Acts in order to gain access to 

information for research purposes. In principle, this capacity exists. However, there is 

not strong evidence to show that this has been widespread or that Freedom of 

Information Act requests have made a significant contribution to the ability of this 

institution to access and transmit policy-relevant information.

k) Publishing and Media Organisations

Newspaper journalists have been among the largest distinct group of users of the 

Freedom of Information Acts. The methodological difficulty in appraising the extent to 

which revelations would not have become known without the Act was raised above. 

However, the fact that 13% of all requests ever have been made by a relatively small 

pool of journalists is evidence that the Act has been seen as a useful asset to 

investigation. Within the 15,300 requests made by journalists (from 1998 to 2006) there 

may have been a large number of ‘trawling’ exercises, as alleged at the time of the 

Amendment. Likewise, some requests may have been probes for ‘scandal’, such as the 

expenses claimed by public representatives (although this in turn is a legitimate public 

concern and such information is policy-relevant even if a journalist’s intention is simply 

to sell papers rather than use the information to inform a reasoned debate). However, 

overall, it seems reasonable to conclude that several thousand requests were made to 

seek more transparency and to have explanations for policies.

In relation to publishing, a large number of newspaper reports cite their use of Freedom 

of Information Act requests. But it seems that there is much more untapped potential in 

this area, especially in relation to more rigorous policy analysis.

Other media (such as radio and television) seem to have been less active in making 

Freedom of Information Act requests, although investigative programmes (e.g. 

Primetime) have cited information received through requests. The media establishment 

generally was highly critical of the Government when it introduced the Amendment and 

the legislation was discussed in ideological terms related to free press and democracy. 

For example, the Irish Council of Civil Liberties stated that “any step to dilute the 

legislation would constitute an unacceptable regression on the great progress that has
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been made in making our society more open in recent years and would be a victory for 

those who value secrecy over accountability and transparency”."*̂^

In terms of the second hypothesis, it seems reasonable to suggest that the action of the 

Freedom of Information Acts has facilitated media organisations to have access to a 

wider range of policy-relevant content than previously and has increased their potential 

capacity to transmit policy-relevant material, although there is much less evidence that 

access to official records has engendered a change in reporting in the direction of 

increased semantic accuracy or a more mature discussion of policy-making.

In terms of the fourth hypothesis, the robust defence made by media organisations of the 

Freedom of Information Act 1997 at the time the Amendment was proposed is some 

evidence that supports the proposal that a wider democratic ideology was part of what 

the original legislation represented.

I) ‘Social Partners’

Social partner organisations are not brought under the Freedom of Information Acts and 

policy-making (in the form of social partnership negotiations) remains shrouded in 

secrecy, beyond the final agreement document that is released.

The existence of the Freedom of Information Acts does give social partner organisations 

an increased capacity to do background research in advance of entering into 

negotiations and the existence of the legislation is also a context in which partners may 

feel more entitled to seek access to official records before entering into agreements. 

However, there is a lack of evidence to verify whether this potential is realised by social 

partners.

m) Political Parties, Civil Movements and Single-Issue Groups

Pluralism has been identified as an essential underpinning of the political theory of 

freedom of information. Without collective action by political and civil groups, it is 

unreasonable to anticipate that individual citizens can engage in the access and analysis 

of state policy across a wide range of areas. In this context, political parties, single-issue

Irish Council for Civil Liberties <http://www.iccl.ie/DB_Data/issues/FreedomofInformation_10002 
_Pressreleases.htm>
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groups and other lobby groups must play a vital role as expert intermediaries, accessing 

policy documents and transmitting analysis to citizens.

The capacity of these bodies to access records and to engage with policy is undoubtedly 

enhanced by the existence of the Freedom of Information Acts (e.g. in terms of their 

rate of access to records, in opening up a wider range of content, etc.) although their 

resources to do so vary considerably, including the key resource of competent policy 

analysts who can provide clear information for public consumption.

The flaw in the action of pluralism is the assumption that a diversity of voices 

interpreting policy will allow citizens to arrive at a closer approximation of truth. 

However, there is no guarantee that pluralism will ensure a high rate of semantic 

accuracy. The Freedom of Information Act does have the capacity to allow diverse 

political groups (and individual citizens) to access the same original records and 

documents as other groups, so that amplification, dampening, distortion and substitution 

can be challenged. However, there is a lack of evidence that this kind of activity is 

actually taking place.

n) Personal Rights

This analysis treats the right to request records as part of the information institution of 

the Freedom of Information Acts, rather than an addition to the set of other statutory 

rights that permit access to some information about policy-making. Nevertheless, the 

existence of access legislation allows citizens to use their other rights more effectively. 

For example. Section 15 and 16 manuals should clarify the rules and regulations about 

any decision a public body can make affecting a member of the public. However, there 

is a lack of evidence about the usage by members of the public of these manuals as well 

as a lack of evidence about their accuracy and completeness.

In principle, the guiding principles of the Freedom of Information Acts should have an 

impact on how people view and use their other personal rights; for example, the concept 

that the records held by public bodies belong to the public is new and it challenges the 

historical presumption that these records were state secrets. This concept should 

embolden citizens to seek information through other channels, as well as directly 

through the institution of formal Freedom of Information Act requests. However, there 

is a lack of evidence to be conclusive about this.
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o) The Ojficial Secrets Acts

Section 48 of the Freedom of Information Act 1997 amended the Official Secrets Act 

1963, as follows:

“(1) A person who is, or reasonably believes that he or she is, authorised by this 

A ct to communicate ojficial information to another person shall be deemed fo r  

the purposes o f  section 4 o f  the Ojficial Secrets Act, 1963, to be duly authorised  

to communicate that information.

“(2) In a prosecution fo r  an offence under section 5 or 9 o f that Act, it shall be a 

defence to prove that the act to which the charge o f  the offence relates is 

authorised, or is reasonably believed by the person charged to be authorised, by 

this Act. ”

This amendment is basic to the operation of the Freedom of Information Act because 

otherwise public servants would have to constantly seek authorisation (as stipulated by 

the Official Secrets Act) from “a Minister or State authority or by some person 

authorised in that behalf by a Minister or State authority” before releasing any 

information in response to freedom of information requests."*^*

At the same time, the amendment to the Official Secrets Act is important because it 

challenges the basic presumption of public servants (especially civil servants) that every 

record is secret. This is a challenge to the administrative culture of the Irish public 

service and can be seen as representing an alternative situated pressure, which may 

generate alternative psychological responses than the closed attitude towards public 

information generated when the Official Secrets Act was the sole guidance (and only 

situated pressure) in relation to releasing records to the public.

It is important to note (for example above, in relation to regulatory bodies) that any 

public body that is not listed under the Freedom of Information Act remains 

automatically under the effect of the Official Secrets Act. This is an unbalanced 

situation that is biased towards secrecy as a ‘normal’ position.

p) The Confidentiality o f  Government Business

498 Secrets Act 1963, Section 4
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It is interesting to observe that Bunreacht na hEireann was amended to include a 

provision on the confidentiality of Government business in the same year as the 

introduction of the Freedom of Information Act.^^^

This means that two factors changed simultaneously, both of which impacted directly 

on this institution. The constitutional amendment created some clarity around the 

confidentiality of Government discussions, as this was previously inferred from the 

collective responsibility of the cabinet but never stated explicitly. Simultaneously, the 

Freedom of hiformation Act 1997 specified that advice to the Government can become 

available five years after a decision was made. It seems reasonable to assume that these 

two changes were intended to be compatible, although the constitutional provision 

would be expected to ‘trump’ the legislation in any ruling by the courts. In so far as the 

two changes are compatible, the legislative provisions would seem to indicate that the 

confidentiality of Government discussions weakens over time, with advice to 

Government becoming available when it is no longer current (even if disagreements 

between Ministers remain forever secret).

It seems reasonable to conclude that access to the advice given to Government before 

decisions were made would have given significant insight into some policy decisions. 

This conclusion stems from the fact that the Government purposefully prevented this 

from happening by amending the original l e g i s l a t i o n . Th e  release of advice is now 

only possible ten years after a decision was made, and communications between 

members of the Government or between the Government and groups set up to consider 

issues have been made fully exempt from the Freedom of Information Acts.

The next test of whether or not Government confidentiality has been affected by the 

Freedom of Information Acts will come in 2008, when the release of advice becomes 

possible for the first time.

Bunreacht na hEireann, Article 28.4 3°
It is interesting to contrast this with Finland’s Publicity of Official Documents Act, as described by 

Farrell (1993) which “allows Cabinet papers and votes to be known and distributed”. Additionally, “the 
agendas and background papers prepared for Cabinet are also available”.
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q) National Security, Criminal Justice and the Gardai

The Freedom of Information Acts have a number of provisions that make records 

relating to national security and defence exempt. In addition, court records are explicitly 

ruled out of the Freedom of Information Acts under Section 46 and the Garda Siochana 

have never been included under the legislation.

The criminal justice, national security and defence provisions of the legislation are quite 

thorough in ensuring that no record can be released that might endanger the security or 

defence of the state.^°* As such, there is considerable scope under the legislation to 

define records under these provisions. However, in order for exemptions under these 

provisions to be definitive and not open to appeal, the relevant Minister must issue a 

certificate. All certificates are reported on by the Information Commissioner and 

must be reviewed at regular intervals. In this way, there is a mechanism to prevent the 

abuse of national security provisions to make a wide range of material exempt.

There have been repeated calls for the Garda Sfochana to be brought under the 

provisions of the Freedom of Information Acts, including calls from the Information 

Commissioner to this effect.^'’̂  The Departments of Justice and Defence are included 

under the Act, as are the Defence Forces.

Overall, it seems reasonable to suggest that the legislation does little to alter the 

capacity of the information institution of National Security, Criminal Justice and the 

Gardai to block the transmission of information. However, as discussed in Chapter 6, 

there is a limited amount of policy-relevant information that is likely to be blocked by 

this institution, except in the areas of defence and crime policy.

r) Censorship

All four state agencies concerned with censorship have been brought under the Freedom 

of Information Acts (i.e. the Censorship of Publications Board, the Official Censor of 

Films, the Censorship of Publications Appeal Board and the Censorship of Films 

Appeal Board). Very few requests have been recorded by these bodies in the annual

Freedom o f Information Act 1997, Sections 23 and 24
Freedom o f Information Act 1997, Section 25
See for example, Office o f the Information Commissioner (2007)
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report of the Office of the Information Commissioner. It seems reasonable to suggest 

that the criteria for censorship are publicly available and that there is no suggestion that 

the mechanism of censorship is being used to block the transmission of policy-relevant 

information.

Reviewing the Hypotheses

At this stage, it is useful to review the four hypotheses.

Hypothesis 1: That the operation o f the Freedom o f Information Act as an information 

institution will be close to the ideal type information transmission characteristics.

The Freedom of Information Acts, as an information institution, fails to fully conform to 

the ideal type for the transmission of public information. However, the institution comes 

close to the ideal type in a number of areas and strengthens the institutions of the Irish 

political system by being closer to the ideal type in certain key respects than any pre

existing information institution.

Hypothesis 2: That the Freedom o f Information Act will change the operation o f other 

information institutions in the Irish political system so that they come closer to 

providing ideal public information.

There is evidence in a number of areas that the existence of the Freedom of Information 

Acts has enhanced the operation of other information institutions to bring them closer to 

the ideal type. In particular, the institutions of Public Representatives, Research 

Institutes, Publishing and Media Organisations, Political Parties, Civil Movements and 

Single-Issue Groups, and Personal Rights are enhanced in terms of their capacity to 

seek and transmit information. Government Departments, Local Authorities and State 

Agencies and State-Sponsored Bodies also seem more likely to transmit policy-relevant 

information as a result of the introduction of the Freedom of Information Acts.

Some Regulatory Authorities are included under the Act, including the regulators of 

some key policy areas. However, some important ones are not included. Archives and 

Information Centres provide a means to access Section 15 and 16 manuals, and the 

National Archives are explicitly joined-up with the Freedom of Information Acts. The
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existence of the Freedom of Information Act can be seen as a robust guarantee that the 

institution of Censorship will not be used beyond its stated remit.

The following information institutions are not greatly affected: the Electoral Process, 

the Judiciary, the Comptroller and Auditor General, Social Partners and National 

Security, Criminal Justice and the Gardai.

The institution of the Official Secrets Act is challenged by the freedom of information 

legislation in so far as it represents a radical break with administrative tradition and the 

assumption of state secrecy for all records held by public bodies. The Official Secrets 

Act is also directly amended by the Freedom of Information Acts, allowing public 

servants to cite the Freedom of Information Act provisions as a defence against 

prosecution under the Official Secrets Act. However, it is not conclusive that the 

Confidentiality of Government Business has been significantly affected by the Freedom 

of Information Acts. This will be tested in 2008.

Overall, there seems to be sufficient evidence to strengthen the hypothesis that other 

information institutions in the Msh political system have moved closer to the ideal type 

due to the introduction and implementation of the Freedom of Information Acts.

Hypothesis 3: That there is evidence that citizens (or a plurality o f  political/civic 

groups) have used the institution in a way that demonstrates an interest in the rationale 

o f policy-making.

The strongest, direct evidence comes from the action of journalists and some politicians 

in using the legislation. However, there appear to be sufficient non-personal requests 

made that it is reasonable to conclude that some of these represent a genuine interest in 

the reasons for policy.

At the same time, there is little evidence of a widespread concern among Irish citizens 

about accessing reasons for policy-making. Also, it seems likely that the theoretical 

capacity of political actors to use the Freedom of Information Acts as a source to 

provide the public with better quality information about policy has been greatly 

underused. Thus, while the third hypothesis seems to be confirmed, it is only weakly 

confirmed.
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Hypothesis 4: That there will be a change in political culture (albeit in its early stages) 

that encourages citizens’ democratic participation through the provision o f critical, 

communicatively-rational, autonomy-supportive information.

There is evidence available that supports the fourth hypothesis. This evidence includes: 

the provision of increasing amounts of information on public bodies’ websites; 

improvements in the clarity of official documents; a heightened emphasis on evidence- 

based policy-making; the action of journalists in defending the Freedom of Information 

Act against the 2003 Amendment; and the action of elected representatives in seeking 

more involvement in policy-making. This evidence is in line with the ideology of 

freedom of information and participatory democracy.

The evidence for the fourth hypothesis cannot necessarily be attributed to the effect of a 

growing ideology of freedom of information and democratic participation. For example, 

public service modernisation, technological change and the general raising of education 

attainment by Wsh citizens are all potentially causal variables. Yet these causes do not 

detract from the viability of the ideology of freedom of information. On the contrary, 

the presence of these factors makes the ideology more viable, although its fuller 

realisation and wider influence seems likely to depend on decisive political action by its 

advocates.
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System Limits to Democratic Accountability?

In Chapter 5 it was argued that there has been a growing gap between the political 

culture (inner values) of Irish citizens and the state’s administrative culture. A crisis of 

confidence in government was brought about though evidence of corruption. It was 

argued that the state’s existing institutions (e.g. tribunals) were insufficient to stem this 

crisis of confidence, which allowed the introduction of the novel institution of the 

Freedom of Information Act 1997, alongside other reform legislation. The review of the 

hypotheses concludes that this legislation (both directly and through its effect on other 

institutions) has brought Irish administrative culture closer to citizens’ political culture 

(insofar as the survey evidence suggests that more open government is a widespread 

desire among Irish citizens). The remaining question is whether or not the effect of 

more openness (whether or not this is directly attributable to the access legislation) has 

been sufficient to resolve the crisis of confidence that occasioned its introduction. The 

answer to that question lies in trying to ascertain the overall level of ‘openness’ in the 

Irish political system.

It is possible to see the extent of freedom of information in a political system as a 

property of that system. That is, in order to judge whether or not the operation of a 

political system is ‘open’ or ‘transparent’ (or to what extent) it is necessary to look at 

the operation of the system as a whole in order to see what information is actually made 

available about policy-making and transmitted to the public. For example, it obviously 

does not matter how robust the institutions that provide free speech are, if other 

institutions effectively prevent the release of any controversial information about 

policy-making or other government activity. Likewise, free speech is of limited benefit 

to the advancement of democratic participation if a significant proportion of the 

population does not have the means to meaningfully use their rights. The 

methodological difficulties of measuring the openness of a political system have been 

n o t e d . T h i s  thesis attempts to go some way towards showing how such measurement 

is possible by viewing freedom of information as an emergent property of a system of 

dynamically interacting information institutions.

For example, see freedominfo.org <http://www.freedominfo.org>
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In the Irish case, freedom of information is neither a weak nor a particularly strong 

characteristic of the system as a whole. There is stronger public access to policy

relevant information when this information is accessed as part of the process of 

requesting information on an individual case (i.e. personal inquiries). The system is at 

its weakest when seeking full explanations and justifications for decision-making, 

especially by Central Govemment.^*^^

Policy-relevant information seems more likely to be available when it relates to social 

policy and least likely to be available if it involves national security, crime or the 

internal process through which Government policies are developed. This latter is crucial 

in relation to the power that the Government retains in this case, as complete (or near- 

complete) policies are much less likely to be open to change on the basis of reasoned 

and reasonable critique than are policies during their earlier development.^®^

As noted earlier, the extent to which a political system has achieved a level of freedom 

of information places a fundamental limit on its ability to achieve political 

accountability or democratic decision-making. As such, the advancement of both of 

these goals in the Irish case can be said to be significantly constrained by the limited 

extent of freedom of information, although there are specific areas where neither of 

these goals have been pushed to the limits of what current levels of freedom of 

information will allow. In particular, there is plenty of scope for political and civil 

groups to transmit increased levels of critical, communicatively-rational, autonomy- 

supporting information in order to foster the ethic of freedom of information and to 

raise both public appetite but also public competence for increased democratic 

participation.

The findings o f the democracy audit carried out by TASC can be examined in this context, see Hughes 
et al (2007). The audit concludes that Ireland’s free press and media is strong, but that high levels of 
poverty and inequality is a weakness o f  the system. Parliamentary oversight is also seen as weak. This 
thesis’s conclusion that a ‘moderate’ level o f freedom o f information displayed by the system is a limiting 
factor on how influential free speech/press can be in advancing democracy. Likewise, poverty and 
inequality undermine both the full use o f  access rights under freedom o f information and participation in 
public discourse/free speech.

A similar weakness can be noted in relation to the development o f legislation in the Oireachtas, where 
committee stage is near the end o f the process and has little real opportunity to propose significant 
changes to bills.
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The Need for Further Institutional Reform

At the outset of this thesis it was stated that neither freedom of information legislation 

or the ideal of freedom of information could be examined without reference to each 

other. Similarly, at the end of Chapter 4, it was argued that it is possible to examine 

institutions on the basis of an ideal type while also including pragmatic considerations.

In comparison to the various ideals of stronger democracy described in Chapter 1, it is 

clear that Ireland has not experienced an enormous change in the operation of its 

democracy with the introduction of freedom of information legislation. At the same 

time, there is evidence of a gradual shift in the way in which the state is governed, with 

increased access to information for citizens. Although various commentators have noted 

that freedom of information legislation is a relatively weak institution (in terms of 

democratic politics) it is possible that this dismissal overlooks some of the more subtle 

changes in political culture, most importantly the focus on access to information as a 

right or norm, and not just as part of best practice in the administration of personal 

records held by the state. In particular, to view freedom of information solely as 

legislation entirely misses the point that increasing transparency involves change across 

the whole system of institutions making up a state.

In this context, the ideal of freedom of information can be advanced through many more 

institutional forms than simply the traditional form of access legislation. Each new 

institution represents a pragmatic step towards achieving the ideal. It is thus useful to 

return to the question of institution design within political systems to investigate 

whether additional information institutions could increase the attainment of the ideal 

type public information in the Irish political system.

The ideal type of public information provides a concrete framework to explain and 

monitor the ability of information institutions to ensure that Government decisions are 

more transparent. This framework is open to empirical analysis and is a way of avoiding 

potentially vague or purely theoretical arguments for institutional reform.

To begin with, it is useful to examine the operation of the Freedom of Information Acts 

as an information institution to see whether any obvious amendment or reform is 

suggested by the preceding analysis. The Freedom of Information Acts increase the
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theoretical capacity of Irish citizens to access information because it is an institution 

that (in and of itself) offers a better rate of access, higher semantic accuracy, expanded 

content and so on, than other pre-existing information institutions. However, the use of 

the legislation suggests that this potential has not been fulfilled; there is a gap between 

the theoretical capacity and actual use of the information institution. In addition, the 

Freedom of Information Acts bring the capacity of some other information institutions 

closer to the ideal type. In some cases, this theoretical capacity is substantiated by the 

evidence, but in other cases there is insufficient evidence to suggest that this theoretical 

capacity is being fully exploited.

It seems highly probable that the effect of the amendment to the original Freedom of 

Information Act has been to decrease the direct and indirect effects of the legislation in 

attaining the ideal type. As such, there is a strong argument from the perspective of 

participatory democracy to repeal the amendment, except for a few small areas where 

practice had shown flaws in the legislation (e.g. the unconstitutional attempt in the 

original act to specify the High Court as the final arbiter, when this role is 

constitutionally reserved for the Supreme Court).

The key area where the Freedom of Information Acts may need further amendment is in 

relation to the rate of transmission. The Swedish example has shown that a right of 

immediate access to official records does not have to jeopardise the operation of public 

bodies. Such a right would cause short-term administrative difficulties for those bodies 

that came under any significant number of requests, but it is likely to be the only 

mechanism to ensure the potential for a near-instantaneous rate of transmission of 

policy-relevant information and it would also much more strongly reinforce the concept 

that public records are public property. With advances in information technology it is 

increasingly possible for working documents, internal circulars, etc. to be made 

available via the Internet as a matter of course.

Another area where the legislation requires further revision is in relation to the range of 

public bodies and policy areas that come under exemptions. In order to prevent 

Governments avoiding the Freedom of Information Acts by creating new state agencies, 

there should be a presumption in the legislation that all bodies funded through public 

money are included, with a listing of exemptions. In this way, it would be clear what 

bodies a Government has explicitly chosen to exclude from the legislation. Also, new
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bodies would automatically come under the legislation, with a presumption in favour of 

public access over a ‘norm’ of secrecy.

Finally, the vulnerability of the legislation to amendment by any Government (through a 

majority in the Oireachtas) is a fundamental weakness in the institution’s ability to 

attain the ideal type. There is a compelling argument for the elevation of the public right 

to access official documents to the status of a basic right guaranteed by the constitution. 

Also, this ought to involve the repeal of the Official Secrets Act and replace it with 

reliance on Freedom of Information legislation to specify what records held by the state 

will and will not be made available.

There may be an argument to increase the resources of the Office of the Information 

Commissioner in order to ensure that appeals are processed within the timeframes 

specified by the legislation. There is certainly an argument for separating the roles of 

the Ombudsman and Information Commissioner as there is ample work for both 

positions to operate full-time, although synergy between the posts should be 

maintained; for example, through housing them in the same building and ensuring a 

regular flow of information between staff in both offices.

In line with placing a public right to access information on a constitutional basis, there 

is an argument for placing the role of the Information Commissioner on a similar 

constitutional basis to the Comptroller and Auditor General to ensure the independence 

of this office.

The above suggestions for reform all seem likely to increase the attainment of the ideal 

type of public information made available through the Irish political system. However, 

it seems certain that other, complementary institutions would also be required.

For example, the following barriers remain to the attainment of the ideal type of public 

information:

• Incomplete record-keeping by public bodies, especially undocumented or 

partially documented reasons for decisions;

• Incomplete or non-existent data showing the evidence for or effects of policy;

• A lack of expertise by proximate policy-makers and those that advise them;

• Insufficient mechanisms to defend against manifestly corrupt or incompetent
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policy-making, or the abuse of privileges of office by elected representatives or 

public servants;

• A lack of willingness among policy-makers to make regular public statements or 

to discuss policy-making publicly;

• Barriers to the objective analysis of policy;

• A lack of motivation among citizens to have access to ideal tj^e  public 

information.

A number of institutions can be created in Ireland (and already exist in other democratic 

states) to address these concerns. Likew^ise, democratic theory has already identified
*507similar concerns.

Legislation setting minimum standards for the record-keeping and data collection by 

public bodies would address the concerns about incomplete records existing. Open 

processes, with participation by all stakeholders, would be needed to agree standards for 

data collection, in order to ensure consistent data over time and avoid a situation where 

different parties prefer to use different data because it shows their policy decisions in a 

better light. These provisions would have significant implications for the training and 

professional skills required of those working in publicly funded organisations. Further 

to this, policy experts working in the public service should be encouraged to engage in 

academic and professional conferences in order to ensure they are aware of the latest 

research and practice relevant to their specialist areas.

Legislative protection for the employees of public bodies that reveal corrupt or 

incompetent action could be put in place. These are commonly called ‘whistleblower’ 

laws. °̂«

Other administrations give examples of institutions that involve policy-makers having 

much more direct communication with the wider public and being put in a position 

where they must answer direct questions. One example is the White House briefings, 

which allow the media to put questions to the administration’s press officers on a daily

See Chapter 1, for example the advanced models presented by Held which emphasis civic education, 
access to information, etc.

Mendel (1999) includes these protections as one o f  the nine essential principles o f  freedom o f  
information. The Irish Labour Party has proposed the introduction o f this legislation.
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basis on policy matters as they arise, in addition to regular question sessions with 

Secretaries of State and other office holders. However, this institution seems to be 

limited by the self-censorship of the media, as well as evasiveness by the administration 

in answering certain questions. Another example is the biannual attendance of the 

British Prime Minister at the Liaison Committee (formed of all the heads of 

Parliamentary Select Committees) to make him/herself available for questions. This 

attendance permits a wide range of probing inquiries on the full range of policy areas, 

without prior notice of questions. Both the White House briefings and the Liaison 

Committee sessions are available to view online.

Barriers to the objective analysis of policy are impossible to remove and it is not 

desirable that any Government should attempt to regulate opinion or the interpretation 

of facts. The very notion of ‘objective’ analysis is very plausibly denied by some 

philosophers. However, there is room for an institution to operate as a policy audit 

office, in parallel to the institution of the Comptroller and Auditor General. Such an 

office could focus on the efficiency and effectiveness of policies, but in non-financial 

terms that focus on planned outputs and outcomes versus what was attained, as well as 

inter-agency co-operation (or contradiction), policy assumptions, clarification of policy, 

equality proofing, etc. Such an office would need to be highly independent, and 

possibly placed on an equal footing to the Comptroller and Auditor General, although 

there would be much more controversy about non-financial matters than about the 

financial value-for-money and efficiency studies currently carried out by that office.

Similarly, it is not desirable that any Government should attempt to force citizens to 

take an interest in policy-making. However, existing education institutions (schools, 

colleges and adult education) could place a much higher emphasis on civic education, as 

well as information literacy. The assumption that all citizens have a right to democratic 

participation would be a powerful ethic to guide the content of educative material, in

White House Briefings <http://www.whitehouse.gov/news/briefings/>. Liaison Committee briefings 
can be seen for one month via the UK Parliament’s onhne television service 
<http://www.parliamentlive.tv/>. In addition, the unedited transcript o f the Liaison Committee 

proceedings is made available on < http://www.parliament.uk/parliamentary_committees/liaison_ 
committee.cfm>.

The state of Western Australia gives an example o f this, where the office o f the auditor also has the 
role o f  commenting on the completeness and usefulness o f  ‘performance indicators’ and similar 
measurements proposed by public bodies. (Source: presentation by auditor from Western Australia).
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stark contrast to the current situation of a near-total lack of civil or political education in 

Ireland, which may well lend itself to the assumption that citizens will be subject to the 

secretive rule of elites. The value placed on the sovereignty of citizens could be 

reinforced through simple mechanisms, such as an accessible annual publication of 

basic factual information about taxation and spending for the previous year, with policy 

decisions clearly highlighted.

It is important to address the concern that the ideal of freedom of information is too far 

removed from the pragmatic business of democracy; that is, while it might be desirable, 

the actual operation of an ideally transparent regime may incur enormous costs and 

could even reduce the efficiency and effectiveness of democratic government and public 

administration. As the above institutions show, there is plenty of scope for the 

continual, pragmatic advancement of freedom of information (or ‘openness’ and 

‘transparency’) in the Irish political system by adopting institutions that have been 

shown to work well without excessive cost in other countries. Of course, this 

incremental approach means that the current set of institutions may continue to fall short 

of ideal democracy for some time to come. However, the ideal of freedom of 

information provides one of the markers indicating the direction of increased 

democracy, insofar as the assumption of this thesis is correct that increased transparency 

will lead to the ideal of stronger democracy^

Which is also in line with the clear emphasis on access to information, present in many democratic 
theorists suggestions for stronger democracy; see Chapter 1.

334



Ideal Public Information

Approaching a Conclusion

Chapter 1 outlined the place of freedom of information in democratic theory and other 

areas of academic study. This chapter also gave some background to the development of 

freedom of information internationally. Chapters 2 and 3 outlined the normative 

political theory of freedom of information, including an exploration of the theoretical 

underpinnings (or assumptions) that are necessary for such a theory to be viable. The 

description of the ideology of freedom of information also presented the arguments for 

why the theory is desirable from a democratic perspective. Chapter 4 described how a 

systemic analysis of information institutions in a political system can be used to 

measure the extent of transparency in the form of unfettered flows of policy-relevant 

information. Chapter 5 gave the history of freedom of information in Ireland, including 

a discussion of the factors that brought about access legislation nationally. A crisis of 

confidence between citizens and politicians was an important causal factor that 

permitted the development of the Irish Freedom of Information Act 1997. Chapter 6 

presented a descriptive-analytical overview of the Irish political system, showing the 

capacity of pre-existing information institutions to transmit policy-relevant information 

from proximate policy-makers to citizens. Existing information institutions were 

compared against the ideal type of the transmission of public information and were 

found to fall far short of the ideal. In Chapter 7, the Freedom of Information Acts were 

examined as a new information institution in the political system and as a factor that 

influenced the operation of the whole system. There is evidence to suggest that the 

legislation provided an increased flow of policy-relevant information to citizens through 

its own operation and, additionally, that other elements of the political system have also 

moved in a direction that is compatible with the ideology of freedom of information 

since 1997. At the same time, there is still a significant gap between the operation of the 

information institutions within the Irish political system and the ideal type. Some 

suggestions were made for institutional change and additions to the political system in 

order to show how further movement towards the ideal is possible.

Chapter 8 has two purposes. Firstly, it returns to the theoretical underpinnings of the 

political theory, in particular as outlined in Chapter 3. Although the theory as a whole 

seems to be strengthened by the evidence in Chapter 7, it is necessary to examine
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whether each specific assumption of the theory is strengthened or challenged by the 

empirical evidence in order to examine how the evidence informs the theory. The 

second purpose of Chapter 8 is to present the conclusions of the thesis in relation to the 

viability of freedom of information as a political theory. These conclusions end by 

examining freedom of information ‘praxis’; that is, political action informed by the 

ideology that in turn strengthens it.

Revisiting the Theoretical Underpinnings

Freedom of information has been described in this thesis as a viable, normative political 

theory (or ideology). The viability of the theory has been strengthened by providing as 

robust a set of theoretical underpinnings as possible. The systemic approach to 

measuring information flows in the Irish political system has provided a scientific 

method for testing the extent to which freedom of information has been achieved in 

Ireland. As a well as presenting a measurement of the extent of freedom of information, 

the evidence gathered also presents an opportunity to test the viability of the normative 

theory.

The underpinnings of freedom of information as an ideology can be summarised as 

follows. There is an assumption that public bodies hold information that is ‘policy

relevant’. That is, they hold information that can justify or explain the reasons for a 

decision they have made. This information does not have to be held in documents or 

other records, it could be held in the ‘administrative knowledge’ of the organisation; 

that is, the ability of the people working there to recall why decisions were made and to 

explain them. Next, there is an assumption that it is possible to transmit policy-relevant 

information in a way that is critical, communicatively-rational and autonomy- 

supportive. This bundles several assumptions together. The critical transmission of 

information means that the transmitter is aware that no information is ever perfect. As 

such, critical information includes reference to assumptions made, perspectives adopted, 

constraints that limited data-gathering before a decision was made, the conditional or 

contingent use of evidence, etc. In short, the critical transmission of information should 

be sufficient to remind the receiver that the information is not infallible, objective 

‘truth’ and thus that the decision might have been different if other evidence had been to 

hand. This underpinning responds to the concerns of philosophers about the limits of 

epistemology as well as the subtle power relations that are inevitable in any attempt to

336



acquire knowledge about a social phenomenon. The communicatively-rational 

transmission of information responds to the concern that information is often used in 

strategies of instrumental rationality to sway opinion, rather than conveyed in an open 

manner to persuade through rational discussion, alongside a genuine openness to 

alternative perspectives and a desire to learn more in order to arrive at conclusions that 

may not have been anticipated. This underpinning relates to Habermas’s concept of 

ideal speech. The autonomy-supportive transmission of information relates to one of the 

precepts of radical democracy, which is that people will become more competent 

participants through the process of participation. Thus information should be conveyed 

in a way that maximises the possibility that people can understand it fully, in order to 

encourage and support the development of their competency to further engage with it. 

The assumption that information ought to be transmitted in a critical, communicatively- 

rational, autonomy-supportive manner is ideological; but these underpinnings are 

significantly bolstered by the psychological evidence presented by Self-Determination 

Theory (SDT). This evidence suggests that people have an innate capacity and desire to 

be autonomous in making decisions for themselves, to feel competent in doing so and to 

have a sense of ‘relatedness’ to others. SDT argues that ‘intrinsic motivation’ is a viable 

concept, in contrast with theories that assume all human action is motivated by material 

self-interest. The extant evidence for these psychological traits supports the optimism of 

radical democrats in relation to human beings’ ability to participate in policy-making; in 

particular, to participate in the first stage of democratic decision-making, which is the 

information stage. The radical democratic perspective also suggests a way of countering 

widespread apathy and cynicism about democratic government and policy-making. A 

further underpinning of the political theory is that collective action is required to 

realistically process the flow of information from public bodies to citizens. This 

acknowledges that in any modem state, the scale of policy-making is beyond the 

capacity of any individual to apprehend. As such, political and civil groups have a 

representative function, in line with Dahl’s theory of pluralism. However, in order for 

the action of these groups to accord with the ideology of freedom of information, they 

too should be critical, communicatively-rational and autonomy-supportive when they 

transmit policy-relevant information; especially when they ‘process’ -  filter and 

simplify -  information on behalf of citizens. In addition, the theory makes the 

assumption that the ideology or ethic of freedom of information is sufficiently 

influential that it will promote an iterative process that will impel an increasing level of 

public access to policy-relevant information. This is explained in sociological-
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psychological terms as the theory providing a sufficient situated pressure on citizens, 

public servants and others that they will respond to it by adopting behaviours that 

accord with its principles. It is also assumed that the ethic of public access to 

information will be self-propagating; as information becomes more available in some 

policy-areas, this experience should encourage citizens to seek increasing amounts of 

information and to seek information in a wider range of policy areas. These last points 

are important because they explain freedom of information’s relationship with the three 

goals that are allied to it: good governance, improved procedural democracy and 

stronger democratic participation. The logical result of even a limited experience of 

freedom of information is that people will want more and better quality information 

about policy-making. As such, access to critical, communicatively-rational, autonomy- 

supporting information will cause people’s expectations to transcend improvements in 

public administration and electoral politics, in favour of more meaningful participation 

in democratic decision-making.

The ideology of freedom of information is presented as a necessary underpinning for 

democracy and political accountability. In particular, with regard to the first stage of 

democratic participation, the ideology of freedom of information provides a way of 

advancing participatory democracy, as Hyland presents it. In these terms: “ ...w e should 

conceive of political rule as being democratic to the extent that all those significantly 

affected by the decisions have equal and effective rights of participation at all levels of 

decision-making, with the understanding that this effectiveness is crucially dependent 

on adequate access to resources necessary to enable full and meaningful 

participation.”^'^ Freedom of information, as the universal right to access policy

relevant information can provide “equal and effective rights of participation” in the first 

stage of democratic decision-making, if sufficient resources are provided to support this 

right.

The question of adequate access to resources to enable full and meaningful participation 

has implications in terms of material resources and available time to participate. In 

addition, it points to the assumption that individual citizens will have sufficient 

education and social conditioning to process information and to make up their own 

minds about issues in order to be capable of acting as participants in a democracy. This

Hyland (1995) p. 2.
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has implications for both the distribution of wealth and education p o l i c y . ^ I t  seems 

quite possible that most people can be conditioned by their environment to think 

independently, to reason critically and to remain communicatively-rational (which 

implies having open and flexible attitudes towards information they receive) in line with 

liberal thought and the ideals of higher education.

Perhaps the fundamental theoretical underpinning of freedom of information as a 

political theory is in how it relates to the concept of ‘truth’. The idea of truth permits 

one to imagine the existence of an objective public interest. Truth also has a 

transformative role, with the idea that individuals who are presented with information, 

whose semantic meaning is closer to truth, cannot help but have their perspectives and 

preferences changed by this. The critical, communicatively-rational, autonomy- 

supportive approach to information acknowledges explicitly that humanity is 

fundamentally restricted from ever definitively ‘knowing truth’ in relation to anything. 

However, information supplied through a genuinely critical, communicatively-rational, 

autonomy-supportive process represents the best possible proxy for truth, and should 

share its attributes. It should thus allow participants to agree what they believe to be the 

public interest. Such agreements should have a transformative role, where those who 

approach them from a communicatively-rational perspective cannot help but have their 

perspectives and preferences strongly influenced by the weight of the rational 

conclusions of such an inclusive deliberative process, despite their prior opinions or 

prejudices.

Freedom of information implies humility on the part of leaders and elites that may seem 

unlikely to occur, however it may be brought about in part through independent 

institutions that constantly probe the inner workings and rationale of official decision

making. Likewise, the existence of these institutions may enforce a norm of ‘honest 

authority’, where leaders have to admit to making hard decisions that may be widely 

unpopular. For this to occur there must be a reasonable expectation that the public will 

not punish decision-makers for being honest in these cases. In all of this, there is a 

necessary role for political actors and organisations that are committed to freedom of 

information to spread critical, communicatively-rational, autonomy-supportive

And also raises questions in relation to the capacity o f  those with intellectual disability to participate 

(even to the extent o f  receiving information from representative bodies acting on their behalf).
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information in order to involve the public in making policy choices, in opposition to the 

instrumental use of information by other political actors in an attempt to manipulate 

people’s opinions.

Critically Evaluating the Theoretical Underpinnings

Based on the descriptive-analytical approach in Chapters 6 and 7, it is possible to show 

which of the theoretical underpinnings are more or less strengthened by the available 

evidence from the Irish case. In this way, the political theory of freedom of information 

can be tested to show in what ways it is more or less viable. Where there is insufficient 

evidence, further research is needed within the research programme of the political 

theory.

It seems reasonable to suggest that most Irish public bodies are capable of explaining or 

justifying decisions they have made. However, this is limited by incomplete information 

management processes in many cases, alongside non-systematic recording of reasons 

for decisions. In addition, the ability of public bodies to explain many of their decisions 

seems likely to lie in the administrative memory of staff. As such, the record of reasons 

for decisions will fade and disappear over time (as historians will attest). Also, the 

willingness of many public servants to provide full and accurate explanations for 

decisions may be limited due to the relatively recent introduction of freedom of 

information (as an ethic as well as legislation) to the Irish political system, in contrast 

with the long and enduring influence of the Official Secrets Act and culture of 

administrative secrecy. This suggests that there are barriers to freedom of information 

and that there will continue to be resistance to calls for openness. At the same time, the 

evidence of movement towards the ideal type of public information post-1997 supports 

the political theory and suggests that more openness is possible.

There is some evidence to suggest that decision-making is being influenced by a desire 

to counter-act the effects of the hegemonic power of normative conventions; for 

example, in the equality proofing of policies and legislation. Likewise the explicit move 

towards ‘evidence-based policy-making’ is in line with a move away from policy built 

on traditional assumptions and prejudices.
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Self-Determination Theory suggests that the instrumentally rational use of information 

to ‘win debates’ and sway opinions will lead to the ‘introjection’ of information; that is, 

information will be simultaneously internalised and rejected. The evidence for apathy 

and cynicism in relation to politics and the media seems to be in line with this theory. 

Further research is needed from focus groups and public consultations to show the 

extent to which people are apathetic about politics or merely alienated by politicians (as 

suggested in the survey evidence examined in Chapter 5). Research is also needed to 

examine whether access to critical, communicatively-rational, autonomy-supportive 

information is sufficient to counteract these effects. This evidence will be necessary 

over time to show whether or not the political theory is supported in the long-term.

There is limited evidence as yet to support the radical democratic contention that 

citizens gain policy-making competence through participation. Likewise, there is a lack 

of evidence to show that citizens are actively engaging in the first stage of democratic 

decision-making. However the lack of evidence for these underpinnings does not 

seriously undermine the political theory, as Ireland has not yet achieved a strong level 

of freedom of information or any major level of civic participation in policy-making. 

Further research would be needed to test the assumption that citizens can and will 

engage with decision-making when given the opportunity; for example, such evidence 

might be found in citizens’ jury experiments.^''* Evidence of increased democratic 

participation (at least at the first stage) will become necessary over time in order to 

reinforce the claim that freedom of information moves the operation of a political 

system in that direction.

There is limited evidence to suggest that the Irish political system has a sufficiently 

comprehensive network of information institutions to lead to an iterative process to 

continue the expansion of freedom of information and strengthening of democratic 

participation. This highlights the need for further institutional reform in line with the 

suggestions made at the end of Chapter 7. Evidence of such institutional reform 

(supporting the ideal type of public information as well as this iterative process) will be

For example, the experimental Citizen’s Jury experiments organised by the Policy Institute, Trinity 
College Dublin. <http://www.tcd.ie/Secretary/Communications/Press_Releases/PR0203/princineration. 
htm>
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a test of the theory’s ability to advance; for example, by convincing political actors to 

advocate freedom of information and to seek reforms in line with it.

The political theory of freedom of information is compatible with different definitions 

of democracy. However, the logic of ever-increasing public demand for access to 

policy-relevant information orients the theory towards Hyland’s definition of 

democracy as full and meaningful participation in decision-making. There is evidence 

from the discourse surrounding freedom of information in Ireland that proponents have 

a wider conception of democracy in mind as they cite many of the characteristics of 

democratic participation. In contrast, there is a serious deficit between support for the 

principles of democratic participation and the organisation of keland’s economy and 

society (especially in terms of personal wealth, time, education and social conditioning) 

to enable all those affected by decisions to have sufficient resources to fully and 

meaningfully participate. Ireland’s sharply divided distribution of wealth,^'^ as well as 

the significant educational disadvantages faced by a large minority of the population,^'^ 

are evidence that wider social and economic change is needed in order for full 

democratic participation to be realised. However, there is evidence of initiatives to 

make policy-relevant information accessible to the widest possible audience, for 

example initiatives to include the most socially excluded people in decision-making.^'^ 

It seems reasonable to suggest that freedom of information as an ideology can continue 

to be advanced, even in a socio-economic context of pronounced inequality, as public 

access to more accurate information about policy choices should highlight those choices 

that are likely to exacerbate this inequality versus those that could be made to reduce it.

European Anti Poverty Network, EAPN, Ireland (2007) note that “Poverty levels in Ireland are still 
among the highest in the EU despite having the second highest GDP in the EU”. <http://www.eapn.ie/ 
policy/94>. This is based on Central Statistic Office (2006) which states that “The proportion o f Irish 
people at risk o f  poverty, after pensions and social transfer payments were taken into account, was 20% in
2005. This was one o f the highest rates in the EU 27. The effect o f pensions and social transfers on 
reducing the at-risk-of-poverty rate was low in Ireland compared with other EU 27 countries” 
<http://www.cso.ie/newsevents/pressrelease_measuringirelandsprogress2006.htm>

See for example. Combat Poverty Agency <http://www.cpa.ie>. Also, Central Statistic Office (2006) 
notes that: “The pupil-teacher ratio at primary level in Ireland in the school year 2003/2004 was one of 
the highest in the EU 27 at 18.3.” <http://www.cso.ie/newsevents/pressrelease_measuringirelandsprogress
2006.htm>

See for example. Combat Poverty Agency <http://www.cpa.ie>. Also initiatives through the Homeless 
Agency to ensure the genuine inclusion o f people experiencing homelessness in decision-making about 
service provision, <http://www.homelessagency.ie>
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There is ample evidence to suggest that Ireland’s political system is strongly pluralist, in 

line with Dahl’s theory. There are many political and civil groups actively engaging 

with proximate policy-makers across a wide range of policy areas. However, there is 

much less evidence to suggest that this collective action includes the critical, 

communicatively-rational, autonomy-supportive transmission of policy-relevant 

information to citizens. Likewise, there is limited evidence of ‘honest authority’ on the 

part of decision-makers. On the contrary, there is evidence that information conveyed to 

the public by public bodies and civil/political groups alike is often narrowly-focused 

and instrumentally rational (e.g. media organisations that are profit-oriented; political 

parties that are focused on electoral success; civil/political groups that seek to advance 

their sectoral interests without reference to other policy areas; politicians and public 

bodies seeking to gain credit for popular decisions while avoiding drawing attention to 

unpopular ones; and academic institutions that are run according to a ‘free market’ 

approach based on publication records, rather than the goal of public service through the 

development and propagation of ideas). This indicates the need for increased praxis of 

freedom of information, in order for the ideology to be viable. Praxis is further 

discussed below.

There is little or no evidence to support the contention that the release by public bodies 

and civil/political groups of critical, communicatively-rational, autonomy-supportive 

information relating to policy presents a sufficient proxy for the search for truth that 

such a process can generate consensus on what policies are in the public interest. Again, 

the lack of evidence does not weaken the theory at this stage, because the ideology of 

freedom of information is still in an early phase of development. However, evidence in 

line with Habermas’s ideal speech situation would be expected to develop over time in 

order for the theory of freedom of information to be confirmed in the long-term. There 

is probably more evidence at this time of relativism with respect to traditional values 

and notions of the public interest. This would be expected to decrease over time, as the 

ideology o f freedom of information is strengthened and communicative rationality 

asserted.
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Conclusions

On the basis of the above, as well as on preceding chapters, it seems reasonable to 

suggest that certain conclusions can be made in relation to the political theory of 

freedom of information.

1. The traditional assumption that democracy requires freedom of speech is 

misleading. More accurately, democratic practice -  whether electoral or 

participatory -  requires freedom of information (i.e. public access to information 

about policy-making). Freedom of speech is simply the institutional mechanism 

that has been relied on to provide freedom of information. This mechanism can 

be seen to be flawed; for example, in terms of the weak semantic accuracy of 

media organisations as an information institution.

2. Freedom of information legislation is not the inevitable result of public service 

modernisation, increasing educational attainment or information technology. 

Even in the presence of these factors, public access to policy-relevant 

information can be reduced.

3. A number of necessary conditions for the development of freedom of 

information legislation in a democratic state were suggested in Chapters 1 and 5. 

Among these, a crucial condition seems to be a crisis event involving a loss of 

trust between citizens and policy-makers.

4. ‘Transparency’ (or ‘freedom of information’) in a political system can be 

measured through a systemic approach to the operation of information 

institutions in that system and their comparison to an ideal type.

5. The ideal type of a free flow of policy-relevant information is one where 

information institutions operate at a continuous rate, with few problems of 

volume or noise, with immunity from attempts to block transmissions, are not 

amplified, dampened, distorted or substituted, have sufficient resources and 

independence, and (crucially) supply information on the full range of public 

policy is a way that is critical, communicatively-rational and autonomy- 

supportive.

344



6. Freedom of information legislation can perform two, overlapping roles. It both 

acts to improve public administration and it also enhances the operation of 

democracy. The latter role is performed whenever access legislation provides an 

information institution in a state that is closer to the ideal type than any prior 

institutions and/or when the access legislation enhances the flow of information 

from other institutions in line with the ideal type.

7. Freedom of information legislation is, in itself, not necessarily a sufficient 

mechanism to advance the ideology of freedom of information. It is necessary to 

ensure that the entire political system operates with sufficient information 

institutions to attain a free flow of policy-relevant information and to counteract 

institutions that may block public access to policy-relevant information.

8. The ideology of freedom of information implies a psychological/ethical 

approach (using intrinsic motivation) to the design of political institutions based 

on the transmission of information. This offers a robust alternative to current 

attempts in political science to argue for institutional reform based on principal- 

actor models or other approaches reliant on a ‘rational actor’ model that is 

weakly supported by psychological evidence.

9. The political theory of freedom of information is only viable if the assumption is 

made that collective action is required, where political and civil groups will act 

as representatives on behalf of individual citizens and seek, process and transmit 

policy-relevant information from public bodies to citizens in a critical, 

communicatively-rational, autonomy-supportive manner. The necessity of this 

form of pluralism undermines more ambitious claims for participatory 

democracy in large, contemporary states.

In addition, some conclusions can be made about freedom of information in Ireland:

10. There is evidence that the Irish Freedom of Information Acts have enhanced the 

capacity of other information institutions in the Irish political system to make 

policy-relevant information available to citizens.
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11. There is some evidence that the Irish Freedom of Information Acts represent the 

ideology of freedom of information and have enhanced the concept of 

democracy in Ireland in line with the ideal of increased participation by citizens 

(at least to the extent of the first stage of participation in decision-making).

12. There is a significant gap between the ideal type of public information and the 

current theoretical capacity of the system of information institutions transmitting 

policy-relevant information in Ireland.

13. There is likewise a significant gap between the theoretical capacity of the 

information institutions of the Irish political system to make policy-relevant 

information available in a critical, communicatively-rational, autonomy- 

supportive manner and the reality. In other words, freedom of information as an 

ideology is still at a relatively early stage of development. The limited evidence 

for some of the theoretical underpinnings shows this. This gap represents 

untapped potential to advance the ideology of freedom of information by 

political actors committed to its radical democratic ideology, in order to 

challenge the way in which the state is governed and policy is made.

The above conclusions suggest that the conceptualisation of freedom of information as a 

political theory/ideology has some merit and that the structured analysis of flows of 

policy-relevant information from decision-making public bodies in a democracy is a 

useful way of grounding the theory in examining the practical detail of how institutions 

work in a democratic political system. The political theory of freedom of information 

suggests that institutions can be improved in their operation in a measurable way that
c  1 o

accords with the development of stronger democracy .

However, one final consideration about the political theory of freedom of information is 

that the ideal type of public information (i.e. the continuous, accurate flow of critical, 

communicatively-rational, autonomy-supportive policy-relevant information from 

proximate policy-makers to those affected by their decisions) can never be fully 

attained. This is in line with Saward’s assertion that “the work of democracy is never 

done; what the terms of democracy do is specify a direction for democratization, a set of

A gain, this is in line with many o f  the democratic theorists in Chapter 1.
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signposts”. H o w e v e r ,  even if the ideal of maximal freedom of information is 

inevitably doomed to failure, it is worth investigating the way in which the ‘signposts’ 

can continue to point towards, and encourage the development of, stronger democracy. 

For this thesis, this indicates the absolute necessity for the ideology of freedom of 

information to be continually advanced through an iterative process driven by praxis. 

These points require further explanation, which is given in the final sections.

The Inevitable Failure o f Ideal Public Information

“Power remains strong when it remains in the dark; exposed to the sunlight it 

begins to evaporate. ... The architects o f power ... must create a force that can 

be fe lt but not seen.

The above advice epitomizes the temptation that must influence any person who is in a 

position of power, whether their motivation is to serve themselves or others. If public 

access to policy-relevant information weakens the free action of policy-makers to effect 

change, than it is reasonable to believe that, on at least some occasions, policy-makers 

will be tempted to act in secrecy in order to be more effective. In matters such as 

national defence or security, the motivation to act in secrecy may be strong. Thus, 

policy-makers have incentive to (at least sometimes) act in secrecy.

In addition, in every political system that has ever existed, policy-makers have had 

some (and often ample) opportunity to act in secrecy; for example, this opportunity is 

inevitable when access to a person’s memory of policy-making is the only way to 

access information to explain or justify a decision.

Given that policy-makers have both motive and opportunity to act in secrecy, there is 

inevitably a gap between the ideal type of public information and reality. One can argue 

that this gap is absolutely necessary and that it merely represents the necessary balance 

between public access to information and other concerns, such as the lives and health of 

citizens. This argument suggests that absolutist claims for freedom of information are 

naive and undesirable. However, the problem with this critique is that it cannot give

^'®Saward(1998) p. 146
Samuel Huntington advising the US Government, cited in Chomsky (2005) p. 10
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clear guidance about the limits to public access to information. This is a return to the
c'y 1

guardianship dilemma. Any constitutional or institutional design that attempts to 

adjudicate on the limits of public information seems doomed to fail. Any body that is 

permitted to make secret decisions, such as national security organisations, will have the 

power to misuse this discretion. Because of the very secrecy that is instituted as 

necessary, it is impossible to be certain that abuse will be detected.

A solution to the dilemma of ‘necessary secrecy’ is to adopt a dynamic institutional 

model. This is the idea that it is necessary and desirable to institute a paradox within the 

constitution of a political system. In particular, the ideology of freedom of information 

suggests that it is necessary to institute the ‘naive’ and uncompromising demand 

represented by the ideal type of public information, alongside institutions that allow for 

secret d ec is io n -m ak in g .T h e  result of this constitutional juxtaposition is that there 

will always be pressure for a full explanation of all decisions to ultimately be made 

public, even if they are made in secret initially. No exceptions can be permitted. The 

decision of what people or bodies can be trusted to have even the temporary ability to 

make decisions in secrecy should ideally result from a genuinely open process where all 

those affected by the powers of these bodies should have equal participation rights in 

determining who should be granted this level of discretion.

Although information may not initially be released by those policy-makers operating in 

secrecy, the fundamental assumption must be that the reasons for evety decision ought 

to be known by those affected. Thus, the institutional design of a democratic state must 

include a dynamic situation where information institutions constantly seek disclosure 

and where policy-makers operating in secrecy are restricted in their use of secrecy to an 

absolute minimum. This represents the iterative process that ensures the maximum 

attainment of the ideal type of public information.

That is, the basic argument o f how far state secrecy should extend. See for example, Lewis (2001).
Mendel (1999) identified the principle o f ‘maximum disclosure’ as one o f the nine core tenets o f 

freedom o f information. However, this set o f principles assumes that it is possible to institute a balance 
between maximum disclosure and a set o f narrow exceptions drawn up on the basis harm and public 
interest tests. It is unlikely that agreement will ever be satisfactorily reached, hence the need for the 
dynamic model being proposed in this thesis.

This is similar to the traditional depiction of the struggle between journalists and policy-makers, but it 
does not rely solely on media organisations to act as guardians of democracy. It is also in line with 
Saward’s depiction o f how an ideal standard impels the development of democracy.
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The Praxis o f Freedom of Information

The ideology of freedom of information represents a minimalist ethics with the central 

tenet that no information should be kept secret. It is the simplicity of this mantra that 

drives the iterative process of constantly criticising and constantly challenging 

proximate policy-makers that have some discretion to control or limit the information 

that is released to explain or justify (or even reveal) their decisions.

Praxis is the intersection and interaction of theory and practice, in relation to political 

ideology. The praxis of freedom of information (by advocates of the ideology) seems to 

take the following forms:

• Seeking policy-relevant information from public bodies;

• Disseminating policy-relevant information in a critical, communicatively- 

rational and autonomy-supportive manner;

• Arguing for increased public access to policy-relevant information, including 

historical information for decisions made where secrecy at the time was deemed 

necessary;

• For public servants, using their positions within public bodies to release the 

maximum amount of policy-relevant information.

• For all policy-makers, keeping full and frank records for all decisions made.

The praxis of freedom of information seems to come close to the concept of parrhesia, 

as discussed in Chapter 3 in relation to the ideas of Michel Foucault where it was 

understood as the activity of ‘truth-telling’. Parrhesia (in these terms) can be 

understood as implying two things. Firstly it implies the desire to arrive at agreement 

about reality through a critical, communicatively-rational, autonomy-supportive process 

involving everyone affected by the ‘truth’ of the information to be agreed as ‘true’. This 

is quite simply the desire to make the process of arriving at what is agreed as truth into a 

democratic process, where everyone has equal and effective rights of participation at all 

levels and adequate access to resources necessary to enable full and meaningful 

participation. This represents a democratization of information at a profound level that 

has the capacity to counter-act the hegemonic power in the social construction of 

reality; in essence, a democratization of ‘truth’ -  in so far as everyone affected by the 

consequences of certain information being accepted as true has sufficient resources
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alongside equal participation rights in the decision process leading to its adoption.^^'^ 

Secondly, and crucially, parrhesia also implies the willingness to engage in ‘truth- 

telling’ or courageous defence of the truth that has been arrived at, as well as the 

defence of the democratic process that was used to arrive at it. This in turn, implies that 

while proponents of a given democratically agreed truth must be courageous in 

speaking out about this truth (to the extent of seeking whatever policy change it calls 

for) they must simultaneously be open to the constant evolution of this truth through a 

ceaseless renewal and evolution of its content through the democratic process.

There is a danger that parrhesia could become the preserve of an exclusive oligarchy, 

especially if ‘truth-telling’ became detached from the democratic process that generates 

agreement. This is where the constitutional and institutional design of a political system 

is vitally important. No single group should have responsibility for ‘truth-telling’ (e.g. 

such as the traditional, misplaced reliance on journalists and academics to perform this 

function on behalf of society). Instead, there must be a presumption in favour of the 

ethic that all citizens have equal participation rights to engage in parrhesia (with the 

direct access to policy-relevant information that this implies). These universal rights are 

sufficient to ensure that new political and civil groups can be formed by citizens to seek 

and transmit information on areas of policy where existing ‘truth-telling’ is biased, 

weak or non-existent, or where the action of representative groups has become elitist.

One of the core goals of the ideology of freedom of information is to convince those 

that support democratic participation that the right of access to information about 

policy-making is a strong mechanism to strengthen democracy. This is in line with 

many of the descriptions of stronger democracy in Chapter 1 and presents a way of 

incrementally increasing the strength of democracy through increasing the systemic 

flow of policy-relevant information.

One example o f this in practice is the inclusion o f people who have moved out of homelessness on the 
Board o f Directors o f one major Dublin homeless charity (with supports to assist them in this role), as 
well as involvement in a range o f initiatives to encourage and support participation by homeless service 
users across a range o f bodies. This participation challenges the perceptions and priorities o f  those 
involved in the organisations about the realities o f homelessness.
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The ideology of freedom of information cannot act as a transformative force to shape 

and strengthen democracy in Ireland unless it is clearly articulated and advocated by 

ideologues. The fundamental weakness of freedom of information (and democracy) in 

Ireland can thus be linked to the current lack of parrhesia among political and civil 

groups.

At the current time, advocates of freedom of information and strengthened democracy 

must be aware that the potential for progress is severely hampered by the introjection of 

social organisation by many people, manifesting in apathy, cynicism or alienation. It is 

likely to be easier for individuals pursuing a cause or issue to use instrumental or 

manipulative information to further their aims, as critical, communicatively-rational, 

autonomy-supportive information is more demanding of valuable and scarce resources. 

However, the possibility of strengthened democracy in the long-term depends on a 

serious investment to foster the autonomy (and participatory capacities) of citizens.

Thus there is a role for those who would engage in ‘truth-telling’ in democratic society 

today, in so far as parrhesia represents the provision of critical, communicatively- 

rational, autonomy-supportive information. It is not enough to present ‘truths’ and hope 

that they will foster a positive reaction from citizens. Rather, many citizens are aware of 

global injustices and social wrongs, but they feel helpless in the face of them and thus 

further introjection is the result of this knowledge. Democratic leaders must thus present 

information in such a way that individuals feel they have the competence to respond to 

it, along with genuine autonomy to choose a response.

The viability of freedom of information as a political theory thus fundamentally relies 

on collective action to provide all citizens with critical, communicatively-rational, 

autonomy-supportive information as well as the resources to fully and meaningfully 

participate in decision-making; at least to the extent of engaging with this information. 

Whether or not freedom of information will continue to strengthen and advance in 

Ireland will depend on the action (or inaction) of political and civil groups dedicated to 

the advancement of maximal democracy.
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