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The aim of the thesis was to examine influences on the role of law in relation to 

railways in Ireland. As history has created their character, the legal study of their place in 

the milieu of infrastructure, technology, enterprise, and administration, provided an 

encompassing framework for the theme. A specific corpus of private and public statute 

law as well as the common law as shown had a role in their development. The lead in 

transport by railways is explained by a focus on technology. The role of the state was 

regulatory in terms of protecting the public interest. Unlike the rest of the UK their 

general introduction to Ireland under the Union was influenced by a countrywide design 

for a minimalist national system.

The law restrictive of group enterprise, justified incorporation for railways on 

account of their public benefit. Despite initiating the large corporation, worker dynamics 

and statute law, appear as determinants of social progress. The inevitable company 

amalgamations and ultimate failure by private enterprise resulted in state control. 

Proving to be less of the panacea envisaged in the 19* century, rail as a first choice for 

transport will also require change to a more inclusive model over one designed for 

structuring management and control. The provision of access to markets and activities 

continues to be regarded as the fundamental objective of transport policy. Neither state 

monopoly in Ireland nor privatisation in Britain, which emphasise a predominantly 

economic perspective, over the needs of the traveller are likely to be successful in the 

longer term. Recognition of rights, should relate to quality and efficiency as a new legal 

dimension with modem relevance
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“A system of social life is postulated on the basis of certain principles of function. 

The law is adopted to serve these principles, that is to say the individual’s purposes are 

judged by the light of principles drawn from the previous evolution of the society in 

which he lives. As a remit it may be said with a good deal of truth that law prevents 

change, that it is essentially conservative and resistant to social progress”.

(C.A.Cooke Corporation, Trust and Company, An Essay in Legal History, Manchester 

University Press, 1950 p.9)
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SUMMARY

The thesis traces influences on the development of the role of law for railways in 

Ireland. A focus on their place in the milieu of infrastructure, technology, enterprise and 

administration was used as a framework. The wider boundaries show practices of road 

and coach travel and earlier law as primary influences on the early development of 

railways. The use of the corporate structure for organisation resembled that of canals and 

earlier specialised roads of the pre-modem railways serving industry. It marked a break 

with legal tradition of the public domain towards private profit. The trust form first 

applied by Parliament to infrastructure in turnpike trusts for trunk or main roads had 

serious drawbacks in linking maintenance to tolls.

The bringing together of rail and the invention of the locomotive in 19**' century 

England was a comparatively modem facet of transport. The use of steam for traction 

brought about the modem railway, but the use of rail for transport belongs to antiquity 

and wider global contributions. As elaborated the technological dimension advanced the 

railway ahead of all other land infrastmcture. Steamships before railways enabled 

regular service around the 1820’s onwards to Irish ports, ahead of the rest of the world.

The denial of incorporation to enterprise provoked a closer look at the place of the 

railway company in the relation between law and enterprise The legal morphology of the 

railway company, which constituted a parliamentary joint stock company with limited 

liability, differed from that of the trading company. The railway company, which augured 

the large corporation, appears somewhat privileged. From an elusive application of the 

doctrine of laissez faire in general the role of the state in the case of railways was 

regulatory

The Union of which Ireland was part influenced law and policy. The Private Acts 

or ‘Special Acts’ used to set up each railway company involved a prohibitively expensive 

parliamentary process. Private Acts and the General Acts of the 1840’s comprise the 

corpus of railway law as railways came to occupy a specific place in transport

vi



infrastructure. In general centralised control was long advocated as a panacea for dealing 

with canal and road infrastructure following critical appraisal. Recommendations of the 

Railway Commission 1838 intended as a guide to the legislature preceded the general 

introduction of railways to Ireland. The overall construction and control was to be along 

lines of centralised management and state aid. In contrast to the rest of the UK a 

countrywide perspective influenced the railway pattern for Ireland. Against a 

background of a lack of general maps, the notion of a national system lead to pioneering 

work in this area under the Union. Despite much earlier maps and ambitions for 

completing Ordnance Surveys and work in progress, the making of the first complete 

map of Ireland derived from the railway context. As with past infrastructure, Dublin 

became the pivotal point for railway links. The main line railways are marked off in 

legal history from the later development of the light railways. They were to disappear 

entirely and were viewed as unsuccessful overall for the longer term.

As early as 1844 provision was made for state purchase of railways (7 & 8 Viet, 

cap. 86, referred to as Gladstone’s Act but which was a watering down of the Bill). The 

debate on state control saw the issue raised in the Devonshire Report of 1867 and later 

Reports decided in favour of private enterprise for management and control of railways. 

Early legal measures against monopolies failed, so that in the face of change and 

mutation in corporate enterprise, a positive approach in law for amalgamations came 

about. As the final stage of railway administration by one company did not succeed for 

the longer term, state control and monopoly came about. The process through statute was 

that the Irish Railways Act. 1924 amalgamated the main railway companies into the 

Great Southern Railways, while by 1925 most remaining companies became part of the 

one company. By 1945 Coras lompair Eireann (CIE) was brought about as a private 

rather than state owned statutory undertaking. Later changes were made by the Transport 

Act. 1950. The Transport Act of 1986 brought about lamrod Eireann, (IE) to deal with 

railways as a subsidiary of C.I.E.

Later influences on law were similar to those relating to railways in Britain before 

privatisation, which followed on fi'om the Railway Act. 1993. A feature of policy and



Irish statute law required the statutory company to break even. The Irish model of state 

monopoly and that of privatisation in Britain are regarded as far from ideal. A 

predominantly economic approach has characterised rail travel. With large-scale 

corporate organisation, likely to be a continuing feature for organisational development, 

new influences are inevitable. Analysis of the related areas of contract and tort law as 

well as aspects of the administration of justice showed the need for a more inclusive 

model from the legal perspective of the rail traveler for the future development of the role 

of law.
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INTRODUCTION 

Aim of the Study

The aim of the thesis was to explore influences on the role of law for railways in 

Ireland. Law in it’s varied sources, has been pervasive for the modem railway, although 

interference by the state was intended initially to be non-interventionist. The place of 

railways in the milieu of infrastructure, technology, enterprise and administration 

provided the framework of the study. Awareness of the affinity between law and other 

disciplines rang true the observation that “the sparks of all the sciences are raked up in 

the ashes of the law”.'. Broader social boundaries enabled insights into the railway 

corporate contribution to legal development. Progress in transport depends inter alia on 

invention, investment in technology, legal regulation and policy. A particular realisation 

of practical import from the study was that law has not so far extended to giving the 

modem rail traveller any basic rights by statute law surrounding travel. Concerns such as 

the timing and quality of transport remain matters of discretion for the transport server as 

a result of statute law from as long ago as the 1950’s.

Railway technology symbolised change in the 19* century from older ways of 

doing things. The mass travel of great numbers of people and goods by rapid transport 

was a major phenomenon of its time. Today it continues to be no mere speculation that a 

global network of tubes in which trains can travel at several times the speed of soimd will 

transform the 2T* century. Looking more to the past in the 19* century the law regarded 

railways as roads in the Private Acts legislation, which required them to be open to the 

public subject to the payment of tolls. Their place in infrastmcture was brought about by 

adaptation of the existing law applying to the canal boat or stagecoach i.e. carrier’s law, 

common law approaches.

' J.W.Bridge, The Academic Lawyer. Mere Working Mason or Architect. Public Law Inaugural Lecture 
delivered in the University o f Exeter, Press of Exeter University, 1975, pp.13-14. Observation of Sergeant 
French in the 17* century See p. 13 on remark of Justice Holmes for the study of law “If your subject is 
law, the roads are plain to anthropology, the science of man, to political economy, the theory of legislation, 
ethics, and this by several paths to your final view of life”
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Regulation by the state in the public interest affected the controllers and owners 

of the new infrastructure, the railway companies, as the quid pro quo for compulsory 

powers. The state role tended to be underpinned by the travaux preparatoires of 

Parliamentary Committees and Inquiry Reports. Statute law granted powers and duties 

concerning railways to existing and new bodies. The early statutory measures were 

directed in England to emerging railway lines, rather than as part of an overall transport 

communication system. A significant feature of difference to Britain was the use in 

Ireland of a prescribed pattern for a national system. The statutory history reflects a 

system of development of law designed for administration by companies through control 

by private enterprise, with the added dimension of varied forms of regulation, 

characterising the role of the state. The General Acts passed in the 1840’s onwards 

brought about a specialised corpus of railway law as the Private Acts alone were 

inadequate. The building of the bulk of Irish railways was by then in progress and was to 

advance under the influence of law and technology shaped elsewhere.

The railway unlike the canals heralded the corporate age on a broad scale. The 

railway company brought about by parliamentary incorporation pre-dated the modem 

company law framework. Incorporation of railways involved an especially strong 

enterprise dimension. State funding was lacking in the 19* century for public works. 

Railway corporate experience contributed to advancement in corporate administration. 

The power to be a company and to operate a railway and the power to make a railway 

involved two grants. An armament aspect of law involved land acquisition available only 

by statute. The Private Bill continued as the method of incorporation for railways despite 

company law reform, and specific statutory developments for light railways.

The Private Acts dealt inter alia with matters such as passenger toll while the 

Railwavs Clauses Consolidation Act. 1845 a general Act, gave a right to companies to 

vary charges subject to maximum levels. The corporate concept was used even for 

building the earlier tram roads, expensive to construct, as it enabled numerous legal and 

economic advantages. Past models of organisation such as turnpike trusts being the
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predominant form of organisation for road infrastructure, were not options for 

organisation o f railways.

Modem railways, synonymous with the use o f the steam locomotive began in 

England in 1825. The modem railway was introduced to Ireland in 1834 with the 

opening of the Kingstown to Dublin line, the fourth line under the Union. Rail transport 

pushed the Union to the forefront o f European progress. The geographical location o f  

Ireland in relation to Britain influenced the particular pattern of Irish railways. The 

railway interest was itself an institution of pervasive impacts, which influenced some 

legal development also. The earlier Canal Acts triggered a line o f statutes for railways 

with restrictive control over tolls.

Viewed from space, the earth does not appear as the territorialised landmass o f  

everyday life. With no one explanation o f man, biological or otherwise, Jerome S Bruner 

sets the scene in his work for an understanding of human endeavours. The causal

 ̂ See T W Saunders, Treatise on The Law Applicable to Negligence. 1871, citing railway negligence cases 
as personal injuries claims for passengers increased. See W Hodge, Law of Railways. 4* ed. 1865, p.533, 
who remarked that actions against a railway company for injuries to passengers by negligence were in 
reality founded upon a breach of their duty as carriers to carry passengers safely, were not the less actions 
of tort because there happened to be also a contract with the passengers. See R.W. Kostal, Law and 
English Railway Capitalism. Clarendon Publications, Oxford Uniyersity Press, 1994, p.3 in particular on 
the peryasive influence of law on railways in that law, legal ideas, and processes “captured “ railway 
enterprise, and that these were dramatically altered by the new industry’s huge capacity to generate legal 
work, conflict and opportunity. Quoting the Railway Times on the boon to professional skill, he writes that 
it “neyer had a more glorious field for its exercise”. See p.254 for yiew of railways, as sprawling 
transportation factories with passengers present on the site of operations who shared with wage workers 
many of the hazards of the early industrial work place. Middle and upper classes were introduced to the 
terror of factory accidents. In quoting the Law Journal o f 1866. the railway accident unlike the colliery 
explosion struck right and left indiscriminately, presenting the most accurate idea of murder in cold blood 
that has been realised by the ingenious deyice of men. See also a different picture G. Rees. Early Railway 
Prints. A Social History of Railways from 1825-1850. 1980, Halden Press Ltd. 1980, p.l notes rail 
deyelopment in England broadly with three phases 1830-1840’s inyolying inter city trunk points, 1850 -  
1870’s taken up with junction and cross country, 1880’s-1914 with long rail branch lines. Drawing on 
Dickens description of Camden Town Cutting it may be said generally of the railways that “from the yery 
core of all this dire disaster, it trailed away smoothly upon its mighty course of ciyilisation and 
improyement”. See p. 10. By 1847 there was already some 6,ooo miles of railway, yery little of which at 
the time related to Ireland. See p.37. As a new development for technology the railway drew on classical 

' themes for its point of reference, as the prints of building show. Note especially a print of railway 
Canterbury and Whitstable short line, part of the ambition for a line across Kent, predating the famed 
Manchester to Liverpool line of 1830.
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explanations of the human condition cannot make plausible sense without being 

interpreted in the light of the symbolic world that constitutes human culture.

Organisation of the thesis

The study consists of 17 chapters. An expose of key points is given in the 

Introduction. In Chapter 1 the modem picture of railways is presented against the 

Victorian context of legal development. In Ireland separate systems of administration of 

railways as between North and South were created following independence. Northern 

Ireland followed along lines more closely to English railway institutions and was seen to 

require separate treatment. A Railway Tribunal was set up for the rest of the country, as 

was the native language required to be used in various communications from tickets to 

station names. For the rest of Ireland a statutory state company came to replace the 

private sector, as transport became a key election issue in 1944. A number of official 

reports appear as milestones in railway history in directing development. As a result of 

policy following Independence extensive closure of railways came about. Northern 

Ireland reacted to the pruning of its system, with an eye to future transport prospects and 

also underwent administrative changes and widespread closure.

State control and its ownership of railways was advocated as a panacea from 

around the 1860’s onwards rather than continuing administration by private enterprise. 

Parliamentary Committees, which examined state control and the notion of state purchase 

carried little weight with the Parliament or public. The original high point of the question 

of purchase of railways became the subject of a Commission of Inquiry in 1844 with 

Gladstone as chairman, which produced no fewer than six reports. The 3̂*̂ and 5*̂  reports

 ̂ J. Bruner, Acts of Meaning. Harvard University Press, U.S., London, 1990, pp. 1-32. See M Skapinker, 
Dean of Yale School of Management, “Too Big a Job for One”, Financial Times. June 21, 2001, on the role 
of the chief executive as impossible in an age of technological change and global uncertainty, drawing on 
Jeffrey Gartan’s The Mind of the CEO. 2001, which questions whether technology such as the internet has 
really revolutionised the US or the rest of the world. It is relatively insignificant compared with the 
technological and social revolution such as the spread of the car, domestic electricity, international air 
travel. Gartan, quoting Andy Grove, noted the change as evolutionary and not a sea change i.e. 
downloading music from the internet rather than going to Tower stores while in contrast “The steam engine 
was a revolution. The railroad was a revolution. The equivalent today would be space travel”.
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turned on government purchase and the degree of supervision of a government 

department respectively. These also brought wider social considerations to the fore most 

notable being travel for the poor, carriage of mail and troops. The process leading to 

monopolisation by the state of railways as late as the 1940’s in Ireland followed on 

similar trends in approach at the time to British railways. As symbols of progress 

railways in Ireland today remain far from meeting modem rail demands such as high

speed trains and high standards of efficiency. Despite change in Britain to privatisation, 

the model has harboured many pitfalls so that future modifications of control and 

administration of railways will need to look further afield.

Chapter 2 elaborates on influences of contrasting contexts of administration in 

dealing with railway development and implications for their legal dimension. Chapter 3 

expands on railways under the Union and includes aspects related to their introduction to 

Ireland and the background of legal development. The first public railway in England is 

regarded as the starting point of their legal history in 1801. Chapter 4 brings together 

views on cultural aspects and highlights some of their impacts on railways. The large 

corporation, brought about by the railway had for example a limited influence in the 

sphere of improving workers rights. Chapter 5 looks at the technology dimension, and its 

relation with law as it was this facet, which led to railways gaining a prime place over 

other land transport infi'astructure for over a century. The need for investment in 

technology and the will to adopt it continues to be of ongoing significance not only in the 

interests of safety but for bringing about ultra modem rail travel.

Railways in the early days were linked to the practical needs of industry in 

Britain. Traction depended on the production of steam to enable locomotion, meaning 

movement from place to place. A symbiotic relationship came to exist between rail and 

coal but passenger transport was to net the greatest retum in the longer term. Railways 

had from 1825 also stimulated the desire to travel. Edward Pease and George 

Stephenson, innovators through business and invention, respectively envisaged railways 

in the mid 1820’s as the future roads or the ‘King’s Highways’. The aspiration for a
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better infrastructure was understandable, as a technological breakthrough for roads was 

still a long way off.

Chapter 6 deals with the inter-relation between railways and coal and metals. 

Chapter 7 draws on literature, which stresses ancient connections with railways as global. 

The theme is so placed to benefit from earlier chapters. Roads constitute one of the 

oldest forms of public works and development of law related to them. Different types of 

roads including railways have some basic features in common. Antecedent links with 

railways in Ireland remain unidentified despite discoveries of ancient roads. Charles E 

Lee, an acclaimed writer observed that specially engineered roads using rail originated in 

Greece rather than Rome. Aims of furthering enterprise and the market were absent fi’om 

early influences on improving land transport. Simmons and Biddle, include, as does Lee, 

a section on terminology used for forms of rail.

Chapters 8 and 9, examine respectively, aspects of the contemporary 

infi’astructure of water and land. Ineptness prevailed in law by treating the modem 

railway as merely another type of road. The Private Acts allowed rival parties to place 

and run engines and carriages on the same lines.

By 1840, some 15 years on from the first modem railway i.e. the Stockton to 

Darlington of 1825, the need was understood for monopoly of the line by the individual 

company, rather than the right by the general public to use, as intended by promoters. 

Railway companies were unable to adhere in law to being mere toll collectors. 

Monopoly was subjected over time to superintendence and some control on the part of 

the state. Along the alternative of regulation as opposed to purchase, official bodies as 

well as a department of the executive Government came to have input into railways.

* See Simmons and Biddle, The Oxford Companion to British Railway History from 1603 to the 1990’s. 
1997, p.537. See also S Smiles, Lives o f  the Engineers. 1975, pp. 129-149 on tramroad as one word, 
waggon-way, waggon-roads tramway. See in particular p.74 on Wylam waggon-way leading to 
Lemington village and early methods o f  transport o f  coal on the Tyne into keels or barges with the waggon
way used for the early experiments with locomotive engine by George Stephenson.
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Chapter 10 looks at the expensive Private Bill system used for bringing about 

incorporation and enabling the construction of lines. The approach followed somewhat 

along that of the pre modem tram roads. Stronger state intervention influenced the 

pattem of railways in Ireland. A blueprint envisaged the linking of key coastal centres 

with Dublin. Places once far away were brought within a day’s travel. The Standing 

Orders, which applied to the parliamentary process of obtaining Private Bills to construct 

railways, required extensive specifications of proposed lines in maps and plans, 

expensive to compile in accordance with statute law. Features, which required detail, 

included the crossing of roads, highways and existing rights of way.

Chapter 11 looks at the enterprise dimension of railways. The greatest experience 

of management then available was from the war business, where there was a resource 

from such affairs for both building and managing railways. The regulated railway 

company appeared privileged given the restrictive background in law towards the 

company. For the public travel by rail continues to be based on contract, shaping the 

relation of passenger and provider in the main from an economic perspective. Despite 

traditional assumptions about laissez faire and 19̂*̂  century freedom for enterprise, the 

forms of organisation remained repressed. Apart from the more famous Bubble Act 

legislation controlling incorporation, stock jobbery and market manipulation was 

restricted from 1697 (8&9 Wm l l l . C  32) but easy ways to riches held popular appeal 

throughout Europe. Democratisation of incorporation reflected in modem company law 

foundations came about as late as the 1840’s. The negative impact of the Bubble Act 

1720 and even the amending Act of 1825, portray the relation between the state and 

enterprise in a relatively poor light.

Chapter 12 looks at the development of railways in Ireland. Official approaches to 

railway and their introduction did not favour the initial shorter lines proposed through the 

earlier corporate endeavours, but pressed for trunk lines, which would traverse the entire 

country. The Railway Commission Report 1838 recommendations restrained their 

introduction along lines similar to Britain. Leaving out provinces as units of division.
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two mainline railways only was plarmed, one going in a north westerly direction and 

another in a south westerly direction outwards from Dublin. There was a lapse of some 

seven years from the report before construction of trunk lines was seriously embarked on. 

More railways came to be built albeit through changes to the original plans and through 

efforts of opposition to official recommendations, which leaned against building lines to 

the west. The new dimension of light railway emerged in the later part of the 19*̂  century 

under less rigid policy and much cheaper incorporation. In contrast to mainlines they 

were associated with the need to develop areas, which were the most underdeveloped.

Accurate maps of Ireland were needed for devising the pre-determined plan for 

countrywide railways. Plans of the proposed lines were also required. Construction of 

railways in Britain had gone ahead without a prior map of the entire country. Railway 

lines marked a new feature of information on maps for the traveller. The railway maps of 

Ireland came to include the lighthouses, marking an international outlook for 

communications showing the linking of land and sea as necessary for integrated travel. It 

is of particular note that the countrywide maps of Ireland were pioneering endeavours 

under the Union, of practical use in the pre-ordnance epoch. Specific railway maps also 

came to be produced as railway men required information not served by those directed at 

the traveller.

Sketch maps in the appendix illustrate both the pattern and reduction of lines over 

time. Missing however, from railway maps is the dimension of light rail, which was 

extensive. Developed much later and more locally than trunk lines, they disappeared 

rapidly in the first decades of the 20* century.

Chapter 13 deals with the theme of safety. The study of the structure of 

administration and control has particular significance for issues of responsibility. 

Reference is made to one of the safety reports relating to Ireland, where demands of 

European law and policy are seen to influence safety factors. Recommendations of 

official reports on serious accidents in Britain point to adverse implications of the 

privatised system.
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Chapter 14 looks at the impact of tort law on railways. As a common carrier of 

goods originally, the railway was an insurer with strict liability applying. The common 

carrier did not however warrant the safety of passengers at all events. It was with some 

exceptions, necessary for the passenger to prove negligence i.e. liability depended on 

establishing fault on the part of the company or its servants. The passenger contract 

contrasted with that of the railway employee, where negligence in work related accidents 

in general was treated as a natural incident of the contract before reform of law.

Chapter 15 considers the interference of railways with property rights. 

Acquisition of land appeared from early times in Charters for canals and Private Bills 

for roads. The Transport (Dublin light Rail) Act. 1996 affords a modem perspective. 

Chapter 16 looks at influences on the role of the state regarding railways. The current 

Development Plan 2000-2006 in Ireland indicated the proportionate use in transport 

between the private and public sector and outlined plans for investment in railways. Its 

aim is to make public transport a first choice against a background of inadequate 

services. With travel by train based on contract the study points to the same being 

skewed by different means more in favour of the service provider for much of the 

history of railways. Accordingly acknowledgement of the right to travel and related 

jurisprudence has not influenced as might be expected state monopoly or the privatised 

model. Transport policy and operating services belong to state monopolisation, which 

also has express immunity to legal action, regarding statutory duties. Both Transport 

Acts and also specific exclusion of entitlement to rights in the transport sphere in 

modem consumer law have retarded development. In the face of application of a rigid 

separation of powers, the basic right to travel can wring little through law however in 

terms of improved facilitation of rail services for the travelling public. The lot of those 

desirous of travelling by rail as well as those dependent on such transport contrasts 

greatly with standards imposed by law for other products and services. Putting the 

traveller at the heart of transport can only come about given the current state of law by 

appropriate legal reform.
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Chapter 17 ends with a conclusion and implications of the themes for future 

development of law. A need is seen for change to be influenced in a fimdamental way 

more by the needs of the traveller. Although a statutory body represents the views of rail 

passengers in Britain and makes reports, this is not seen as enough. A better regulatory 

system was called for in Britain in September 2000, which would encourage rail 

companies to deliver what passengers wanted, despite the role of the Strategic Rail 

Authority, a body that controls the performance of train companies. The rail journey 

scenario in the conclusion depicted passengers making the most of things in travel 

conditions akin to wartime. Selected more for its upbeat note, it could as easily apply to 

rail journeys in Ireland except that such travel may be less expensive and journeys might 

be shorter. A choice between a limo and hassle of using the train would in general be far 

fetched for a stranded traveller. Whether under monopolisation or privatisation the rail 

traveller faces a Hobson’s choice.

The Author’s Thesis

This study looks at the role of law for railways by bringing it to light through 

exploring influences on its development in the milieu of infrastructure, technology, 

enterprise and administration. Separate treatment of law rather than encompassing 

approaches characterise a number of texts. The improvement of transport has become a 

matter of modem relevance engendering a range of views on solutions e.g. common 

assumptions and beliefs imderlie legal provision on solving the problems of serious urban 

gridlock. Maximising the contribution of railways and increasing choice in transport 

have for example become laudable aims. Absent from current debates however are topics 

such as the limited rights in law of the rail traveller. It is arguable that without the needs 

of the passenger more at the heart of transport law, substantial progress is unlikely. 

While optimum standards of safety tend to be emphasised nowadays, facilitation of the 

travelling public by more timely and faster country wide commuter services, higher 

standards of comfort remain matters of discretion for the transport provider. It might be 

argued that the neglected state of railways in the past has hampered such a focus.
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Contextualisation of the Theme

The role o f law can be seen with closer scrutiny as a significant force in transport 

infrastructure. Various powers required legal authorisation through incorporation 

enabling for example statutory immunity irom legal action. It was recognised that like 

toll roads and tram roads the railways could pay their overheads of maintenance and 

repair by means o f tolls for which they had express authority in law to collect. The pre

modem tram roads, being those engineered types o f road expensive to construct, served 

transport needs of industry. The use o f rail in its early form for greater efficiency appears 

to be global. They were cheaper than canals and were strongly geared to the need for 

faster transport o f goods.

The first public railway o f 1801, the Surrey Iron railway, so called, was treated 

as somewhat remarkable. Although it did not use steam, discerning features from 

tramroads included being public, independent o f a canal and not specifically linked to 

industry. Transport by the tram roads as distinguished from other forms of road served 

in the coal industry in Britain. The modem railway began with the opening of the

’ 1& 2 George iv c.xliv. It differed from common roads and constituted an example of the pre modem type 
before the era of steam locomotion associated with the opening of the Stockton and Darlington line in 
1825. Trevithick’s railway in South Wales used steam but was private and linked to a colliery. It is of note 
that Private Acts were passed in the 18th and 19th centuries authorising colliery related tramways / tram 
roads, which are not considered to have had the wider public dimension characteristic of railways. See for 
similar aspects of the Irish dimension industrial context. See also Cleveland Stevens, p. 5, E.M Patterson, 
The Ballycastle Railway. David and Charles, 1965, p. 12 on 13* century coal mining and reference to 
William Petty allusion to 17* century salt mines in Northern Ireland, which would have depended on coal 
and forms of transport probably in the nature of tram roads in the region. See also J. Francis, A History of 
the English Railwav. Longman, Brown, Green and Longmans, 1851, vol.2, p. 18 noting that the state 
regulated the railway as a power to mould to its necessities, and was as eager to claim its services as it was 
willing to influence its destinies.” See pp. 19-25 for the variety o f lines authorised of varying lengths 
giving lists of tram roads and also early railways from 1826-1840 in England and includes lines in Ireland 
some serving industry exclusively rather than passenger traffic.

* See A General Map of Ireland to accompany the Report of the Railwav Conmiissioners. 1837-1838. The 
absence of a complete map o f Ireland resulted in a recommendation in the first Railway Commission 
Report, to press ahead mapping of the country as essential for considering a countrywide system. The 
maps then produced were recognised as important pioneering endeavours ahead of the rest of the UK. A 
coloured map in sections is available as a source showing the principal features and geological structure 
with a scale of I inch to four statute miles engraved in 1837-1838, Hodges and Smith Dublin and James 
Gardner London, is signed by R. Griffith in comer and dated 13* April 1839.and is available in the Map 
Library and E.P.B.TCD at OLS 184 o. 27, 6. This general map of Ireland shows the principal physical 
features and geological structure of the country. It includes reference to the location of coal worked in 
Ireland. This particular map was updated and had important wider use than that related to the construction
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Stockton to Darlington line in 1825. In contrast to the pre-modem railways / tramroads 

of some ten or less miles long, modem railways were to be long distance. As a result of 

steam traction railways developed decades ahead of ordinary roads.

The analogy of early railways with roads and canal transport in law could not be 

bome out in practice. The increase in railways also had an impact on roads in its 

advantages for long distance travel thereby hastening the decline of some turnpikes. The 

first Irish turnpike of 1729 was for 21 years and related to the road from Dublin to 

Kilcullen. The time span showed wishful anticipation for completion of repairs and 

payment of debts, given the state of technical progress. Administration of roads was to 

become centralised through control by the County Councils. Numbering 27 the latter 

were established as a result of the Local Government (Ireland) Act. 1898 to coincide with 

the 26 counties and a further council was allowed for County Tipperary. Railway 

companies were to retain control through much of the history of railways.

Limited Number o f Forms of Organisation for Infrastructure

Given that Ireland and Britain were to the forefront of progress in transport in the 

past, only a small number of blueprints for its organisation / administration developed. 

These were viewed in the context of infrastructure as less than satisfactory from the 17* 

centiuy onwards as shown. The Private Acts emphasised the public benefit factor, being 

the rationale for which railways were granted incorporation. From a legal and economic 

perspective pre modem tramways required the corporate structure and its advantages, as 

did the railways later. Typical of many institutions which depended in part on legal 

measures for their origination no new framework was adopted. As mentioned existing 

legal approaches to infrastructure of canals, roads and tram roads came to influence the 

early role of law for railways. Economically related concerns also influenced

of railways. To be distinguished from this are the railway plan maps drawn up by the engineers for the 
particular trunk lines. They represented proposed lines from their surveys and followed terms of reference 
officially set down by the Commission. All the categories o f lines appear very clearly on the plan maps 
albeit in sections. See also on maps Note 23 below. Statute law relatively late in the 19th century, provided 
for engineered roads without the right in law to use mechanical power.
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recommendations for the locating of mainline railways in Ireland. Light railways were 

not centralised, unlike the mainline railways, linked to Dublin as the metropolis.

Transport systems vary greatly in efficiency and cost world wide, while the most 

appropriate model is far from clear cut for the administration and financing of railways. 

Controversy has more recently surrounded control of the London Underground, while 

dissatisfaction with the privatised rail system in Britain has been rampant. Deregulation 

has become the catch cry over that of monopolisation in debates on organisation of 

services. Aims of improvement in transport administration in Dublin led to the setting up 

of the Dublin Transportation Office. A long term vision as in the final DTI Report
n

included a shift to public transport.

Policy and common law targeted monopoly by encouraging competition as 

essential for efficiency. In keeping with 19* century policy against monopoly, parties 

seeking railway Bills declared short-sightedly that they did not require monopoly and 

considered themselves to be toll proprietors. Promoters stated that they did not intend to 

undertake the conveyance of passengers over the lines of road that they proposed to 

construct goods (akin to canals). This approach was influenced by the notion that 

somehow incorporation might be possible and even better without monopoly. The 

railway was required to be open to all comers as on a highway or public road. The 

Private Act provided that the public had a right on paying toll to use the railway by 

driving an array of different types of carriages which it listed. This characterisation of 

the permanent way is evident from the Kingstown to Dublin railway Act, and other 

Private Acts. The close analogy thought to exist with canals was short-lived as the 

administration of the railway, as a highway proved unworkable. Advanced technology of 

the railway had in reality little in common with roads, canals, or older tramways. The 

public right in legislation to run engines was to become a dead letter in the interests of 

safety so that no further development by enforcement of statute law could take place.

’ See Dublin Transportation Office May 1996 to the Minister for the Environment pp.4-5. See also “Streets 
as Living Space” Report commissioned by Dublin Transportation Office p.45 See p.7 survey o f  visitors on 
percentage use o f  car as 53 in Belfast and 10 for train while the figured for Dublin were 34 for the car and 
18 for the train.
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The reluctance by the state to interfere in the railway enterprise was justified by 

adherence to laissez faire doctrine albeit with some inconsistency. The public interest 

rationale proved difficult to define evolving as statute law applied in varied situations. In 

time railways became monopolies as railway companies themselves operated and 

managed travel on their line. An enterprise dimension from early times was predominant 

in public transport. Statutory provision was necessary to compel facilitation for travel for 

third class passengers by railway. The cheaper transport brought about travel for a 

greater number. So too the imposition of a uniform gauge by the Gauge Act. 1846 

brought about through-travel on the lines of different companies in Ireland.

The Corporate Concept in Infrastructure

It made possible the right to raise capital, acquire and hold land as a legally

recognised group and charge tolls, have perpetual succession. The making of common

roads and their repair long required statutory authorisation to acquire land, procure

material from land. The construction of canals similarly required authority i.e. the Grand

Canal charter empowered the corporation as follows:

“to purchase such lands tenements and hereditaments as might be necessary 
for carrying on and effecting the several undertakings and to cause juries to 
be inparmelled, who should access such damages and recompense as thev 
shall think fit to be awarded to the owners and occupiers of anv such land as 
shall be used for, or damnified by making such navigation, and the said 
corporation were to give judgement for such sums so to be assessed by the 
said juries, which verdict and judgement are made final and inclusive and 
upon payment of the sum so assessed, or tendered thereof, any such lands, 
tenements, and hereditaments, were to be transferred to the said 
corporation”.*

* See David Hay, The Grand Canal Act. 11&12. Geo.2. 1778, p 23 of the Charter for the use of the plural 
“they” for the company identifying the corporation, more with the members named in the charter than with 
their separate legal entity, reflective of an era before reification of company relations developed through the 
large companies. The use of the concept became more broad-scale with infrastructure. See Will the 
corporation survive? The Economist November 3,.2001, p. 16 looking at theory underlying the corporation 
developed after the second world war, while J.D.Rockerfeller discovered and put it into practice 70 to 80 
years earlier. He saw that to put exploration, production, transport refining and selling into one corporate 
structure resulted in the most efficient low cost petroleum operation. Henry Forde carried the concept to 
extremes in the early 1920’s. See in particular pl3 move from economic enterprise of millennia in 
Germany, Japan and America. The McLane Report of 1832 in England, the first statistical survey showed 
nearly all firms were privately owned and had fewer than 10 employees. Exceptions were the quasi 
governmental organisations such as the Bank of England, or the East India Company. Forty years on the 
lUS railroads marked a new type. The differences between modern organisations are seen as more of style
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Transport Infrastructure Link to Markets, Trade and Industry

Railways originated as a result of inadequacies in land communication. They had 

a strong early link to markets, as opposed to facilitation of personal or mass travel. The 

needs of industry as well as the development of its own enterprise dimension influenced 

mooting of rail links between places. Coal and ore constituted the industrially related 

substances of 19th century progress in Britain and the railway stimulated their growth. 

The literature on aspects of the Local and Personal Acts (Private Acts, L PA) passed in 

England for individual railways / tramways depicts the transport needs of agriculture as 

well as those of coal and limestone and the like. As early as 1800 there had been 

advocacy for a new type of engineered road as an improvement over those available. 

Some thirty years later unlike other industrial enterprises such as mines, mills, iron and 

steel and railways were legislated into existence. New types of disputes between older 

carriers and railway companies came to be resolved in the common law courts. Existing 

competition practices were relied on to protect the old ways of carrying goods for a time, 

through applying tenets of trade of the pre-railway market. Transport for goods by canals 

caused road transport to focus on providing coaches for passengers by the time of the 

railway. In initiating faster transport, the second modem railway, the Manchester to 

Liverpool line of 1830, aimed at provision of passenger transport as well as goods.

In time, as invention begot invention, progress has been illustrated in terms of 

change and improvement such as by Newcommen’s ‘clanking pumping engine evolving 

by stages into the Rolls Royce turbo engine’. Seen as a cumulative process, it is 

continuously diversifying, which drives industrial economics. The application of steam

than o f substance. See p20 on need for new concept for top management and that legally and finally there 
will be a range rather than a single model. New transnational organisations differ from former 
multinational, in being less amenable to control o f former types. See for modem application of 
privatisation and Public Private Partnership concepts for public projects. Cultural and other differences 
must be taken into account for considering models. Government rules were seen to favour public over 
private schemes. See “Where PPP is not a dirty word” The Guardian, October, 23, 2000.

 ̂ J Pitts RSA Journal. 1999, p. 136. See also S Smiles Invention and Industry. John Murray publishers, 
London, 1884 for aspects o f  the role o f  law and the broad contemporary context o f  sea travel development. 
See in particular p.256 which gives inter alia an elaboration on the origin and progress o f  shipbuilding in 
Ireland and the contribution o f Mr Harland o f Belfast who was apprenticed with the workshops o f  Robert 
Stephenson son o f George o f  railway innovation fame It includes a specific chapter on industry in Ireland
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to bring about locomotion was a later development to that of its use in industry using the 

stationary engine.

Different Aspirations for Earlier Transport Improvement 

Canals to create Trade

From early times advancement in water transportation and sea transport 

predominated. In the 1770’s a comparatively good road system was evident in Ireland in 

contrast to Britain. Roads for wheeled transport were said to double between 1700 and 

1850. Until the 18th century Ireland lacked a system of public transport. Given the 

different rates of development there were parts of the country without roads as late as the 

19th century. Construction of road and light railways as noted provided employment and 

furthered economic development in poorer parts of the country. Despite the availability 

of canals and extensive coach travel by road by the time of the railways these had severe 

limitations.

from a tour through Comiacht and Ulster to Belfast undertaken by Smiles in 1883. See p.280 on steam 
navigation pointing to advanced transport progress by sea on the Rob Roy steam boat between Glasgow 
and Belfast providing a perspective on earlier breakthrough by steam o f sea transport over that by land, 
with the pioneering boats said to be built in Scotland. See p.282 on the well known Harland and WolfF 
enterprise and reference to his earlier visit to Belfast in 1840 at the invitation of Sharman Crawford 
exponent of tenant right. See quote by Smiles o f William Dargan esteemed railway contractor that “when a 
thing is put anyway right at all it takes a vast deal of mismanagement to make it go wrong.” See p.262 
where progress of Switzerland is extolled, and where Dublin was said to excel then in the manufacture of 
liquor in contrast to its past renown in shipbuilding. See p. 14 where ships, colonies and commerce had at a 
time become the national motto in England. The country had no foreign possessions in the reign of 
Elizabeth. See uses and privileges of incorporation of the famous East India Company and its taking 
possession of the island of St Helena on a return journey. See importance of the invention of the 
chronometer and astronomical observation to ascertain longitude. See p. 75 for dimension on law and 
enterprise regarding an Act of 1714 for example with private reward offered for a method o f discovery of 
longitude. See also S Smiles, Lives of the Engineers. John Murray Publishers, 1874, p.4 pointing to other 
nations having an earlier start than England in art, science, navigation and in engineering as wars had 
deterred people from engaging in the pursuits of industry and commerce. See p.9 showing impact of poor 
land transport on the commerce of London. See p. 10 for more graphic picture of road transport describing 
ruts four feet deep in roads and three carts broken down between Preston and Wigan in 1768 from the 
famous Arthur Young’s tours on English roads. See on first turnpike of 1663 in England and need to 
protect due to extreme public reaction to tolls. See regarding period 1760-1780 when 600 Acts were 
passed for new roads and bridges.

C.O.Grada, Ireland: A New Economic Historv. Oxford University Press, 1994, p.l31.
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The use of transport modes differed in importance in different parts of the Union. 

Canals of the 18th century differed in function in Ireland. The needs of an agricultural 

country are reflected in comparison to those of industrialised England. It is remarked that 

“In Ireland on the other hand no comparable industrial growth took place. Canals were 

built not so much to cater for existing trade as to create the trade itself’. Corroborative 

of their failure in Ireland, the canals built largely in agricultural areas in England were 

never very successful.

State Influences on Rail Administration

The Private Bill used for canals, roads, tram roads enabled parliamentary 

incorporation also for railways. The method continued to be used throughout the history 

of the mainlines. A simpler and less costly legislative system for setting up railway 

companies was brought about as late as 1864 when specific powers were given to the 

Board of Trade. Such a move was viewed with disfavour, seen as a delegation of 

legislative powers to a Government department. In the face of opposition from an 

existing canal or railway the application by this means could not proceed.'^. Although it 

had been officially recommended that Irish railways ought to be executed as public 

works, to be undertaken and funded by the state, the House of Commons dropped the 

subject despite the adoption of resolutions. The Board of Works was by 1831 an official 

body serving in Ireland, which was given further duties regarding loans and some powers 

of inspection concerning railways.

Its operations in infrastructure grew as the successor to the role of the Postmaster 

General with functions for repair of postal roads, then the prime roads. It was to play a 

role later in the railway context for both trunk lines and light railways. Among its diverse

'' V.T.H.Delany and D.R.Delany, Canals o f the South o f Ireland. Davis and Charles, England, 1966, p.210. 
See also p. 12 for map o f inland waterways. See p.27 for Map o f the Royal and Grand Canal. See First 
Report on Canals and Inland Navigation o f the United Kingdom Vol.l. Part 1 1906 Cd 3183 xxxiil. In 
particular (vol. ii. Part 11) Ireland Cd 3717 xxxii. PI, 19. See The Railways Construction Facilities Act. 
1864 27& 28 Viet. Cap. 121. The latter Act was not successful in Ireland.

Extension and Promotion o f Public Works. Loan Commissioners 1& 2 Wm. 1 V.c 33.
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functions was land acquisition for which it provided arbitration. It dealt with matters of 

finance through sanctioning loans for lines. It had a role in the inspection o f bridges and 

drainage aspects. An exception to its general lack of power over development control or 

regulation of railways included investigating the adequacy o f bridges, culverts and 

tuimels.

The Board was authorised to lend money to canals and railways with the object of 

encouraging the application o f private capital and enterprise in promoting public 

w o rk s .P o l i t i ca l  dependency on the Imperial Legislature was noted as a drawback in a 

critical review. Despite the principal objects of law being the provision of a loan system 

powers o f the loan Commissioners were unused. The practice o f insistence on satisfying 

stringent conditions led to complete disuse o f the Act so as ‘virtually to repeal the Acts 

themselves’. Loans o f three million, administered by English Public Works Loan 

Commissioners, were given mostly for funding mainlines between 1843 and 1871.

Pre-Modern Link and the Irish Context

The law on roads and canals had various impacts on the development o f law for 

railways o f a practical and theoretical nature. The antiquity o f travel including forms

Drainage (Ireland) Act. 1842. 5 & 6 Viet. c. 89.

See F B Lister, “The Irish Railways and The Irish Board of Public Works being a review o f some o f the 
unused powers of the Loan Commissioners with suggestions for their practical employment.” Pamphlet, 
Dublin, 1871. See also the Annual Reports of the Commissioners of Public Works in Ireland. The 
Departmental Committee Report. Crichton Report 1878. and the Roval Commission on Irish Public Works 
called the Allport Commission of 1888. See Lohan R, Guide to the Archives of The Office of Public 
Works. 1994, pp.269-278 which gives detailed references to files available and a description of methods of 
funding in particular o f light railways pp. 281.

J. Simmons and G, Biddle, supra, pp.261-262 on law for level crossings for tramroads under early 19th 
century tramroad Acts, for prevention of cattle being driven over a crossing or from straying onto the line. 
The practice with wooden wagonways with examples from 17th and 18th centuries showed gated crossings 
with the latter one with gatehouses for attendants. The gates closed across the line. See Report of Royal 
Commission 1867 for Acts before 1825, Appendix E-K. In 1834 the Manchester to Liverpool line began to 
keep gates closed across the road during the daytime and bells were provided to enable road users to 
summon the gateman. The Hiehwav Act of 1839 required level crossings on turnpikes and highways to 
have gates attended by good and proper persons while Railway Acts usually required them to be kept 
closed across the road. By virtue of two better knovm general railway Acts, The Refailation of Railwavs 
Act 1842 and The Railway Clauses Act. 1945 recognising that the opposite might in circumstances be more 
appropriate, empowered the Board of Trade to authorise exceptions when conducive to public safety. It
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of rail is such that the modem railway is a relative newcomer in infrastructure. The idea 

of Goethe seems apt for appreciating ancient links in transport, which have influenced its 

progress in that “He who cannot draw on three thousand years is living from hand to 

mouth” The first Act for a public railway was influenced by initiatives to improve the
17inadequate land transport system. . Links between particular places stemmed originally 

from very ancient times. Water transport was ahead of other modes according to the 

literature concerning Britain. Its predominance was helped by the much cheaper ready

made infrastructure, enabling greater efficiency over roads in carrying goods.

became usual for gates to be kept closed across the railway. The Railways Clauses Act 1863 empowered 
the Board to demand a bridge over a railway where considered necessary on grounds of public safety. 
Simmons and Biddle note that compliance with requirements to build bridges was rarely speedy. As 
illustrated Warrickshire County Council obtained an injunction against the London and North Western in 
1898 and imposed a speed limit of 4 m.p.h. on trains, where the mainline crossed a busy street in 
Atherstone. A bridge was not erected until 1903. See also A.E. Chapman Guide To Rail wav Law pp. 16-18 
for discussion on sec.68 o f the Railways Clauses Act 1845 on accommodating lands adjoining the railway 
and the statutory duty to keep lands fenced, build gates, arches, bridges to restore communication and 
implications of The Railways Clauses Act. 1863 on level crossings. The law including statute law differed 
substantially regarding level crossings to those of accommodation crossings connected with railways 
facilitating private owners with land bordering the railway in that fines were a sanction for leaving gates 
open.

J. Gaarder, Sophies World, translated by P Moller, Phoenix, 1995.

The road was in reality a public tram road, not a railway, as a source on its description highlights. See 
T.R Gourvish, “Railways 1830-1870: the formative years” in Transport in the Victorian Britain, ed. 
Manchester University Press, 1988, p. 57, who posed the question “When did the railway system begin? A 
case might be made for the year 1805, with the opening of the Wandsworth-Merstham & Godstone 
railways, both public, horse drawn plateways intended for freight traffic; or for 1807, when the “first 
passenger railway”, the Oystermouth, saw regular services provided by a local contractor, or for 1825 when 
the Stockton & Darlington opened as a line with mixed horse and steam power. But the conventional 
choice is 1830. All the basic ingredients of a modem railway were included in the inter urban Liverpool 
and Manchester Railway, opened on 15* 1830 a reserved track, public traffic facilities, provision for 
passengers, and mechanical power. Revenue from passengers was to make up 65 % of gross total revenue. 
1830 marked the beginning o f the 40-year period in which according to Gourvish the core o f the United 
Kingdom’s rail network was constructed. Only 51 miles (82 km o f route) had been opened by the end of 
1829. By 1871 there were 15,736 miles (24,800 km) which according to Gourvish represented about 2/3 of 
the ultimate network being about the same route mileage which British Rail operated a century later. A 
considerable portion was built in the wake of the great railway manias of 1837-40, 1845-47 and 1862-65. 
See pp. 59-60 on the considerable cost and railways establishing themselves as a giant new industry in the 
Victorian economy. See C.E. Lee, The Evolution of Railways. 2nd ed. Railway Gazette, London, 1943, on 
the use and meaning of different terms for antecedents of railways.
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Identifying early native infrastructure

Eugene 6  Corrain provides some insights into early road transport with his 

reference to five great roads with names Shghe Dala, Shghe Mor etc. in Ireland in the 

reign of Corm of the 100 battles in the year 123 A.D. He outlines the dramatic siege of 

Howth with a story of eventful journeys by road. In the aftermath of the siege, Conall 

took over the chariot and horses fi'om the owner in a follow up to a vengeance mission 

and combat. Details o f a journey from Naes to Claen make reference to the ancient road 

from Naes to Tara. A recent authority on the ancient past makes allusion to the King 

and retinue and the carrying out of public duties by his subjects. The latter included the 

preparation of the site of the assembly, road making and taking part in hostings.

The Under Secretary for Ireland, Larcom, wrote about roads formerly recognised 

as such in law authorities and which he believed continued to be recognised. He relied 

for his view on a comparatively late publication of 1818 “Strictures on Road Police” 

which set out a division of public roads into three kinds, as follows:

(1) a footway,

(2) actus, a pack, bridle or prime way which was both for a horse and a footway. He 

remarked that while the principal traffic was carried on by packhorse and the greater part 

of the public roads were of this kind.

(3) via or aditus, a cart way, which contained the other two as well as a cart way.

He speculated somewhat at variance with 6  Corrain that:

“It is probable that little progress was made in opening up the country by 
highways until the introduction of statute labour in 1614 not until indeed the 
dawn of the presentment system”.

’* E. 6 . Corrain, Lectures on the Manuscript Materials of Ancient Irish History. E>ublin, based on lectures 
delivered in the Catholic University during 1855 / 1856, 1861, p. 453 in drawing on the Annals of the Four 
Masters.

”  Ibid. p. 270.

F.Kelly, Guide to the earlv Irish Law. Dublin Institute for Advanced Studies, 1988, p. 19.

See Colonel Larcom, “Past and Proposed Legislation Grand Jury Presentments for Public Works in 
Ireland,” Dublin, Thom & Sons, 1857, for review of road legislation by Under Secretary. See also Lecky J, 
“The end of the Road: the Kilcullen Turnpike, 1844-1848 compared with 1787-1792 in 113, J of 
Antiquities of Ireland. 1983, pp. 106-120. See pp. 108-109 on problems with tolls. Lecky noted that
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Railways fo r  Ireland to be Minimal

Unlike initiation of railways in Britain two Reports o f the Royal Commission on

Railways, the first in 1837 and the second in 1838 influenced the method and timing of

railway introduction to Ireland. Later Reports, the most important o f which are

annotated, tended to confirm official approaches or prompted legal or policy change. The

first Royal Commission on Railways set up in 1836 was cut short due to the death o f the

King; and gave rise to the setting up o f a new Railway Commission, which produced the

second railway report in 1838. Its terms of reference were to consider and report upon

the principal lines of communication in Ireland;

“with reference to the comparative advantages and facilities they afford for 
the construction of railways and with a view to affording the best lines 
between any o f the principal places in Ireland, which may be advisable to 
connect by railway, and for which joint stock Companies may be willing 
hereafter to apply to Parliament.”

writing on the history o f road transport fared better in England than in Ireland, but that even in England it 
was still largely in the form o f articles and collections o f essays. Archival sources on the first turnpike o f 
1729 for the road Dublin to Kilcullen showed there were problems with management and funding o f  roads 
as well as law to regulate basic matters concerning these. Differences between quality o f  roads were 
appreciated in the 18th century in that 5 o f the 16 roads leading to Dublin were tumpiked in 1786 and were 
most used and therefore considered to be most in need o f repair. O f note is the belief that good roads as a 
result o f increased tolls and more turnpikes would effect savings through better transport. See also H W 
Woolrych, A Treatise on the Law o f Wavs and o f Railways as far as thev relate to Highways and Turnpike 
Roads. 2' ^  ed. 1847, p.3-4 on the King’s highway quoting authority as those kinds o f  ways common to all 
the people, whereas if a road was for the benefit o f  some only it cannot be called a highway. See p.44 on 
the character o f legal regulation being directed at vehicles as breakthrough in technology o f roads was a 
very long way o ff i.e. rules on the breath o f wheels on turnpikes and restrictions on loads on vehicles under, 
The Turnpike Act o f 1823 a general Act. See p.48 on restrictions on nails in wheel and provision o f  a fine 
o f 20s if projecting beyond a quarter o f  an inch over the surface. See on terms o f  grant o f  private ways, 
which could not be overstepped. See also Smiles, The Life o f  George Stephenson, centenary ed. John 
Murray, London, 1881, p.31 on tramroad o f  1804 at Merthyr Tydvil used by Trevithick made o f cast iron 
plates for use o f  first locomotive. See p. 82 where a waggon took a day to travel between Liverpool and 
Manchester. See in particular p.63 on details o f  coach accident. See pp. 162-163 on travel by train being 
safer as there were more accidents by coach. By 1842 the Queen began to travel by train.

See The First Report o f the Roval Commission on Railways. 1837. P.P. vol. 33 .p.293. See also Second 
Report o f the Irish Railway Commissioners. 1838. P P. 1837-1838. vol. 35 Note that second Report 1838 a 
follow on from the first was more extensive than the first and provided a blueprint for a system intended by 
the first to guide the legislature. Referred to as the Drummond Report it was headed by the then named 
Under Secretary. See pp.93-94 on state assistance. See J.C.Conroy, History o f Railways in Ireland. 1928. 
pp.358-359, where he saw modem administration o f railways as a return to the policy advocated in the 
Report o f the Royal Commission o f 1838, that all the southern lines o f  railways should be built by one 
company and all the northern lines by another. The Report o f the Viceregal Commission. 1910 on Irish 
Railways recommended state purchase, while earlier Reports had advocated continuation by private 
enterprise.
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It set in train mapping of the entire country requisite also for economy in the 

construction of mainlines, apart from avoiding their haphazard construction. Factors 

such as bringing about the greatest amount of accommodation at the least expense of 

construction and maintenance influenced the official recommendations Despite 

suggestions that railways ought to be built by the state, their construction was undertaken 

in Ireland as in England by private enterprise. The second report in 1838 recommended 

just two main trunk lines, one in a South westerly direction and one in a North westerly 

direction with some branch lines. Ireland did not afford sufficient internal traffic by 1837 

to support the distinct lines between the several important places. The pattern proposed 

was also regarded as being the best adapted to stimulate the industry and the resources of 

the country. As trunk lines crossing from Dublin were recommended, this was a good 

reason for leaning against proposals of the existing joint stock companies for shorter 

lines, some of which were already sanctioned. Ancient provinces were not as stated on 

maps, valid for any practical purpose and because of the facility of two canals in a 

westerly direction the need for a rail connection to the west was strenuously discounted.

The extensive surveys of engineers John McNeill Charles Vignoles undertaken

following the first report brought about railway plans for presentation to the second

Commission. Coloured lines indicated all categories of lines including those proposed

through native endeavour by companies before the input of the Commissions. These

rather than texts give the best detailed impression of the approach and work on early

railways e.g. a line from Dublin to Kilkenny had already obtained sanction by an Act of

Parliament. The Report required certain maps for the fiuther stage of submission to the

Houses of Parliament. State aid was recommended in the Report to get the enterprise up

and running. The Report recommended two lines as follows:

“the main line to the South West should pass through Maryborough 
(Portlaoise), there or a little beyond it should throw off a branch to Kilkenny: 
thence continue its south-western course, through a very easily worked 
County by Thurles to Holycross: there throw off a second branch to the right, 
while sweeping close round the Keeper Mountain, should run through the 
rich district of the Golden Vale to Limerick: with the main branch continuing 
its course through Cashel and winding round the base of the Galtee 
Mountains, close by Cahir should pass through Mallow to Cork. Limerick 
should be connected with Waterford from a branch crossing through
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Tipperary and passing through Clonmel to Waterford. The north-western 
line should run to Navan, whence one branch might go west through Kells 
and Cavan to Enniskillen and the other North through Castleblaney to 
Armagh and thence to Belfast”

Thom as Drum mond, Under Secretary from 1835, had w orked in Ordnance Survey from 1824. H e died 
in 1840 and was regarded as the effective ruler o f  Ireland outside Parliam ent, causing radical reform  o f  the 
police force. See M .O.Riain On the M ove. Coras lom pair Eireann. 1945-1995. Gill and M acmillan, Dublin 
1995,passim. See Second Report o f  the Irish Roval Com m issioners 1838 P.P. supra p.41. See p .36 for 
recom m endations and description o f  the pattern. See M ap o f  Ireland to  accom pany the Report o f  the 
Railw av Com m issioners 1838 a black and w hite map with designated categories o f  railways as the 
predom inant feature available at PAPYRUS CASE B in E.PB Trinity College. This map differs from 
either o f  the two maps mentioned at note 6 above, one being the general map o f  Ireland and the other being 
the railway map plans. W hat seems a much later updated edition o f  this particular black and white map is 
one from  1855 which includes m ore o f  the lines then constructed and is available in the M ap library T.C.D. 
See Conroy supra, pp.6-7 on description o f  the recommended lines quoted from  the Report. See the plan 
maps o f  Vignoles and M cNeill referred to  at note 6 above. They are large-scale maps folded into sections 
contained in books. They have coloured lines to  distinguish the different categories. This original source is 
easy to  read, gives the best picture o f  the w ork o f  the surveys linking places w ith proposed lines and 
includes the lines proposed by private enterprise and the very few lines already constructed at the time. 
The title and description o f  the maps o f  plans for railways are “ P lans o f  several lines o f  Railwav in Ireland 
laid out under the direction o f  the Com m issioners 1837 and are called Index M ap as laid out under the 
direction o f  the Com m issioners bv or referred to in the Report. R e f in OLS T.C.D. IS V aa A 45. Part 1 
shows the South and South W estern D istricts by Charles Vignoles. Part 2 shows the North and North 
W estern D istricts by John M acneill, R  Carthwright, Engraver and Lithographer W arwick Place Bedford 
Row. These maps also contain an imm ense am ount o f  topographical detail, as do early British maps 
com piled later than Irish map sources. The detail does not distract as it requires a m agnifying glass to  see 
the symbols o f  castles churches and other features but it is well w orth the effort i.e. in part 1 plan 3 to  the 
east o f  H olycross there is a reference to  an “Abbey in ruins” and also to  a church. The map shows the 
several proposed lines i.e. to  Valentia and also to Castleton. Plan no.4 to  W aterford includes the central 
Irish railway line and the Leinster and M unster line being lines already proposed by private enterprise 
before intervention o f  the Commission. Detail on plan 4 H olycross to Cahir includes reference to  
Garrantea Demesne and W oodroffe Demesne, Castle and church near M orestown and also some distinctive 
barony nam es such as that o f  Iffa and Offa W est. On Cahir to  M allow  there is a reference to  the Cross o f  
Drom ore. The proposed Dublin term inus is shown as Barrack Bridge, W atling Street 'A mile from the Post 
Office. In tim e D ublin w as to  have separate stations for the lines which emerged, rather than one main 
station. The general map o f  Ireland is a different type o f  map from  the plans but does include some railway 
lines, and refers to  the same as derived from the plans and sections o f  Vignoles and M cNeill r e f  for general 
map TCD General M ap o f  Ireland 1837-1838, Hodges and Smith (engraved 1837-1838 signed RG  1839). 
See note 6 supra. See J.H._Andrews, H istory in Ordnance M ap. 1993, 2"^ ed. quoting a remark o f  Col T A 
Larcom  that “barristers seldom  understand maps and solicitors hate them  “ 2 July 1861 N LI MS 7790. For 
the study o f  the railway pattern references to  maps serve to  show the changing pattern o f  the railways over 
time. There w as great demand for Railway maps due to  their particular significance in pre-ordnance 
history, as the railway map constituted the first accurate map o f  the w hole o f  Ireland. The base map, a 
topographical hachured map dated 1838 w as said to  be com piled by Larcom  (1801-1879) and lasted up to 
1852 from 1839 and was superseded in 1853. The very first railway map w as a sm all-scale stop gap map 
and in 1839 another was published under the aegis o f  the Royal Com mission, reporting in 1838. See L, 
Davis 1839-1855 “Geological M ap o f  Ireland”, (1977) 29, vol.3 Journal o f  The International Society for 
H istory o f  Cartography. 2nd series Im ago M undi ltd, Kent pp .35-40  in particular p .35-36  regarding the 
dating and significance o f  the railway maps. See A  map o f  1863 (map library TCD to be identified by the 
detail) which shows 1863 as the actual date o f  the map. It includes the built railways in black and white 
and is a very large map signed by R ichard Griffith (1784-1878) but it is dated 1855, a tendency w orth 
appreciating for railway map sources o f  the 19“’ century. The latter map is a sim ilar type o f  map to  that at 
PAPYRUS CASE B in E.P.B. referred to  in this note. Another coloured map (o f  counties) is described as 
the geological map showing principal physical features and geological structures o f  the country constituted 
in 1836 and engraved in 1837-8 to  accom pany the Report o f  the Royal Com m ission 1838. See also A  map
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A mainline rail link from Dublin to Cork, as proposed, could be seen as necessary 

to cater for the need for faster land communication for access to a port. It was suggested 

that a railway to the south would somehow facilitate travel to the west also.

The Royal and Grand canals which were expensive to construct were considered 

adequate as links to the west. They were not a convenient option for many, given other 

depictions o f 19* century transport in the west. The Report elaborated hardly 

convincingly that while the coach road from Dublin to Galway was 132 miles taking 14 

and a half to 15 hours, that going on the railway line to Borris in Ossory, a distance of 65 

miles, in 3 and a quarter hours and completing the journey to Galway by Portumna, a 

distance o f 75 miles, in 8 hours, involved a saving o f 3 and a quarter hours. The distance 

by such a method was only 7 miles more than the mail coach road. It had been observed 

that the whole o f the populous towns o f the interior o f Ireland was situated in limestone 

country and that nearly all o f the arable and pasturelands were confined within its limits.
24

The recommendations for state control and state funding set out in the Railway 

Commission Report 1838 for Ireland were not followed. These had been advocated even 

if  private enterprise was to undertake railway construction. State aid and unitary

of 1887 called a general map of Ireland, which includes railways & details including leading roads & 
demesnes. The Arigna Iron Mines appear as a feature on the map. One is usefully forewarned in the 
literature surrounding railway maps as regards their dating. See JH Andrews supra. See D.Gamett, 
Charles Clinker Railway Historian. Brunei University, 1989, treating of mapping history and allusion to the 
pioneering maps o f Ireland and later progress in the area in England with the work of Zacharay Macauley’s 
map of railways of Great Britain in 1849.

2“* Report supra, pp.36-38.

See Conroy, supra, pp.8-10. See also second Railway Report supra, pp.94-95 on state aid. See W.H 
Cole Light Railways at Home and Abroad. Charles Griffin, London, 1899, in particular pp. 137-143 on 
Ireland for reference to the overall amounts loaned for railway construction, most of which was paid back 
by then, and allusion to the building of railways by private enterprise emphasising the funding aspect as the 
essential difference regarding railways in Ireland to those of Britain, i.e. England and Scotland. See, A C 
Pain, “Light railways and Tram roads,” pamphlet. The Field Office, 1873 on rationale for such transport. 
See E. Wilson, “Tramway Intelligence, A short history, on principal Tramway and Omnibus companies” 
pamphlet 1877. He refers to the previous 6 years as the time when tramways had taken a position as 
carriers o f passengers, in contrast to their much earlier utilisation generally in urban transport in other 
countries including the U S and Europe. The legislature recognised rather belatedly their importance in 
1870 in the U.K. They had advantages over railways as regards stopping and starting. The use of horses 
for this purpose was considered to be unduly severe. As several companies applied for use of steam power
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control if followed as recommended would have made the building of the railway system 

similar to the approach taken on the continent. The cost of construction in Ireland was 

worked out to little avail early on by the engineers. The surveys were done as a lack of 

capital, or perhaps willing investors for longer lines was evident. Peel, a politician with 

strong beliefs in laissez faire regarded the recommendation of giving state aid and the 

form of taxation for railways in Ireland as repugnant.

The construction of railways in England slowed down towards the later 1830’s 

and early 1840’s. Irish contractors for the most part built Irish railways. Around almost 

a decade from the second Report, coinciding with famine conditions, economic change 

dispelled the influence of the Report at an official level. Some three months after the 

second Report (1838) the failure to recommend railways to the west was condemned and 

resisted, thereby adding a new dimension, which influenced the railway pattern. Efforts 

of opposition resulted eventually in success as lines sought were sanctioned and 

constructed. A Report of the Railway Department of the Board of Trade in 1845 

considered prop)osals for railway westwards from Dublin to places excluded from the 

earlier blueprint.

The Great Western Ireland and the Irish Great Western pressed proposals by 

schemes for lines to the west. The Board remarked that the coimtry had improved since 

the Second Railway Commission Report. 183 8 but that one line only to the west could be 

supported, "whether it proceed by Athlone and Mullingar, or by Athlone and Tullamore 

under the present circumstances of that part of the country”. It was recognised however 

that the west unlike other Irish geographical reaches was debarred from the advantages of 

steam navigation permitting of an easy communication with England.

the House o f Commons considered by evidence and trials the whole question and recommended the use o f  
mechanical power on tramways -  a long desired supplement to railways to provide cheap transport to 
towns and villages. By an Act o f 1870 the Local Authority was also given power to purchase after 21 
years. See p. 30 on Belfast Street Tramways Company.

See Accounts and Papers Report o f the Railwav Department o f The Board o f Trade. 1845. xxxix pp.2-3. 
See also appendix of maps as the map o f 1845 shows the lines sought to the west from proposals o f  one 
company. Railways to the west were not aided by the original official railway plans as these were not in its 
terms o f reference relating to a north westerly or south westerly direction involving surveys which excluded 
the west.
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Private Enterprise Planning Railways in Ireland in the 1820’s

Some early railway projects were linked with well-known names like Daniel O 

Connell in 1825, Alexander Nimmo engaged by resident landlords to investigate viability 

of a line between Cahir and Clonmel. Promoters of the Dundalk Western railway 

included the Earl of Roden, Lord Blaney, and Sir A.E Bellingham. They sought to 

connect the west and north-west with the port of Dundalk. The less aspiring line 

proposed from Dundalk to Ballybay was to be worked by horsepower. It was hardly 

surprising that they failed to raise the requisite capital.^^. Mooting for a railway to the 

west began by the Great Atlantic Railway Company and Steam Packet in 1835 for a line 

from Dublin to Blacksod Bay via Mullingar, Foxford and Ballina.

Lines to the west were eventually worked out more by rivalry between companies 

for business and compromise of warring factions. Different companies were granted 

Acts and funding. The line operated today is through Portarlington and onwards by a 

single line to Athlone from which there is a rail link to Ballina, another to Westport and 

yet another to Galway. A separate line runs to Sligo from Dublin. .

The Technological Dimension Introduced

Technological advancement gave railways a prime place in infrastructure ahead of 

all other types of road. A contemporary book provides an account of the development of

C. 6 . Grada, supra, p. 136,

The Royal Commission Report 1838 followed terms of reference in considering existing infrastructure 
recommended that the canals were adequate as a link to the west from Dublin. A Royal Navy harbour 
Survey had in 1835 found that the west afforded no special advantage. Despite the Railway Commission 
Report 1837-1838 railway construction in Ireland progressed subject to similar influences and obstacles to 
those faced in Britain, See E. Shepherd, The Midland Great Western Railwav. Midland Publishing 
Limited, England, 1994, pp.7-9 Note that the most significant influence at the outset was a change in 
policy. From allowing one line only to the west the change allowed different companies to extend railways 
to the region i,e. some of the hurdles are looked at in chapter 13.
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the technological dimension.^^. Features specific to them are absent from travel by air, 

common roads, and water. Railway infrastructure requires extensive funding for safety 

and future development. More recently it has been observed that neither the global 

benefits of high-speed trains nor compensation to owners for land, satisfy the sense of 

loss meaning quality of environment from construction of infrastructure. Rooting railway 

lines along motorways gave lower marginal impact. The number of vehicles, which 

have come off road bridges or driven through track-side fencing in England, have been 

regarded as safety hazards. A collision on the railway track at Great Heck, Selby 

involved a land rover and towed car with the Newcastle to London train on 28* February 

2001 despite a thirty-metre crash barrier next to the road bridge.

Social Regards fo r Iron

Before steel, iron was essential for railway construction. Invention technology

was held in regard from ancient. A high social ranking was accorded to the ironsmith in

culture by affording him a special place at the king’s court. The honour of first

preference in sampling all the drinks was thought necessary to quench the spark in his

throat. Cast iron pots deposited among the crown jewels indicated an esteemed place for

iron. The horseshoe was a well-known part of Irish superstition. In Scottish folklore iron
1

was treated as a favoured object of plunder in war. . In ancient Ireland the blacksmith 

ranked after the wright and builder on a par with the physician, coppersmith and

S. Smiles has treated the subject o f  railways in a number o f books close to their emergence and despite 
criticism, his works are important source for explanation on many points as well as related contexts of 
railways.

D. Bannister and J. Berechman, eds. Transport in a Unified Europe Policies and Challenges. 1993, 
pp.80-84. Note for modem advancement, technology is no longer a limiting factor, note super train TGV 
akin to aircraft at high speed linking European cities including London at the cutting edge with high speed 
anticipated o f  350 km. per hour to be standard. Note also advancement in Germany using magnetic 
levitation, where even the track is replaced, swifter than travel on rails, a source o f obstacles from friction, 
an enemy o f progress. Speed with freight is now 500 km. per hour but could rival jets at 480 km per hour 
and can stop without breaks. It cannot derail and it is also referred to as a floating train on account o f  the 
lack o f need for track. The US has lagged behind but has also fashioned a super train along the lines o f a 
TGV.

S,Smiles, Lives o f George and Robert Stephenson, 1874, 1** ed. See Shakespeare’s King John for high 
regard for the smith.
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silversmith with an honour price of seven sets. Listed among the three irmovators of the 

world were “the womb of a woman, the udder of a cow, and moulding block of a 

blacksmith”. The list of skills for the rank of blacksmith included not least a 

supernatural attainment. Based on pagan mythology they comprised the cooking spit of 

Nethin, the cooking pit of Morrigan and the anvil of Dagda. . Nethin was a fiery or 

war goddess while Dagda was a good God. An eight-century hymn invokes protection 

against “women, blacksmiths and druids”.

Investment for Modern Railway- An Age Old Problem

Edward Pease, in moving forward the invention of rail and locomotive was unable 

to sell a mere twenty shares in Darlington for the building of the first modem railway in 

the world, the Stockton to Darlington line. The Private Act, requisite for forming a 

company and building a railway met with objections to the line fi'om a landowner. The 

original proposal had been for a tram road. Similarly, although much later, the Great 

Southern and Western in Ireland one of the larger railway companies was unable to raise 

a million pounds in 1843, but made resort to investment fi'om London, following which 

Irish investors after 1850 bought out the outside shareholders.

Later Contrasting Enterprise Contexts for the Railway

Differences in railway income in Ireland have been explained by a lack of 

resources over that of England. Higher rates for carriage by rail prevailed in Ireland in 

1900. This was said to be due to geographical reasons, the lack of through international

Kelly, supra p.62.

Ibid.63.

Ibid. p.60. See also p.63 reference to honour price of the chariot builder for transport context.

J.S. Jeans, First Public Railway in the World. Longman Green & Co, 1875, pp. 1-2.

J.J. Lee, “Capital in Ireland and Investment in the 19th century” in Cullen L.M. ed. Formation of the Irish 
Economy. Mercier Press. 1969. p. 54.
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traffic and the location of coastal centres, factors outside the control of the railway. By 

contrast, the mineral traffic in England and Scotland in 1914 accounted for 50% of 

traffic, while in Ireland the proportion was 15%.

Railways in Ireland Linked with Famine Times

The bulk of railway construction in Ireland coincided with the tragedy of the 

famine. J.J Lee gives the overall figures on the railway contribution to the provision of 

employment. He attributes the railway association with the famine as a reason for the 

neglect of the study of railways in the economic context. William Dargan, a key figure in 

railway construction, spent four million pounds on wages between 1845 and 1850. Some 

nine million was spent on famine relief Without work, the increasing population 

depended on land, which did not provide a reliable means of income for the many. More 

starkly T. P. O’ Neill, remarked on the significance of land as “the bulwark between Irish 

rural family life and starvation”.̂ .̂ Professor L M Cullen in discussing the emergence of 

modem Ireland observed that the railways helped to further a commercial revolution 

taking shape already before their appearance.

New Dimension of Railway Hazards in Negligence Cases

Different branches of law included torts and contract, which came to bear on 

railway activities. Mass travel was to pose new problems for legal resolution, many of 

which were of general public importance. A variety of new circumstances included the 

extreme situations of people being injured on the railway line itself Contract law could 

be used however to limit and even exclude liability of the railway company for 

negligence. A cheap fare ticket in particular might result in a lack of any redress for

Ibid. “Railways in the Irish Economy”, 78-87, p.84.

Ibid. p. 80.

RB McDowell Social Life in Ireland 1800-1845. Cultural Relations Committee, 1957, p 45,

L.M Cullen, An Economic History o f Ireland since 1660. Batstand, 1972, p. 144.
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injury or even death. On the other hand case law showed it was far more difficuh to hmit 

liability in regard to responsibility in the carriage and safekeeping of goods.

Conflicting decisions, which emerged in railway negligence cases, were explained

in one report, where the role of judge and jury was also elaborated. In Hogan and Wife v

South Eastern Railway Company the action for negligence failed. It related to

allowing too great a crowd to assemble on a railway platform and omitting to provide

adequate precautions against the danger likely to be caused by such crowds. A third class

passenger carrying a child, on an excursion from Hastings to London was pushed off the

platform onto the line by the crowd. It was stressed that;

“each case has a different variety of circumstances surrounding it, and it is 
just this variety that a jury can deal with and the Court cannot. Once 
established that there is some duty cast upon them to regulate the crowd, and 
it is then for the jury to say to what extent this is to be done under the 
circumstances of each case.”

No precautions were taken to regulate the movements of excursion traffic over the 

platform. The Plaintiff was non-suited on the grounds that on the facts there was no 

evidence of negligence. On obtaining a rule to set aside the non-suit, the judges 

expressed doubt on the question of negligence but it was for the jury to say what 

precautions ought to be taken and how far they had been taken. As put by Brett J “in 

almost all these cases, negligence or no negligence is a question for the jury and not for 

the court”. On the possibility of negligence by omission to be inferred from the want 

to take precautions, it was remarked that the Plaintiff must prove that the omission was a 

cause without which the accident would not have happened. There was a possibility of a 

finding by the jury that the crowd was likely to make a rush and that the jury might also 

find that the accident was caused by that rush. Grove J noted that the only question for

(1873) 28 LTR, p.271 Trial in the Court of Common Pleas. See also B. McMahon and W. Binchy Law 
of Torts 3"* ed, Butterworths, Dublin, 2000, pp,174-175 on case law and affirmative duties in dealing with 
crowds for contrasting decisions cited by them concerning railways and also modem Irish and other case 
law on the point. Accepting a drunken passenger was equated with carriage of dangerous things in Adderlv 
V G.N. Rv. Co. [1905] 378 A C. but the company is not liable for all that such a person might do. 
■Murgatrovd v Blackburn & Over Darwen Tramwav Co. (1887) C..A. 3 T.L.R 451, deialt with extreme 
circumstances, where a drunken person should not have been allowed on to an omnibus.

Ibid. p.273.
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consideration of the court was whether the jury might have found for the Plaintiff He 

saw the open gates as evidence o f negligence. Far from saying they ought to have found 

for the Plaintiff he remarked that if it is negligence to leave a door of a carriage 

unfastened, it is a fortiori their duty to provide some person at an unlocked gate to see 

that too many people do not rush on to their platforms. In Plunkett v D.W. & W Rv. 

Co. the Plaintiff was knocked down between the carriages as a porter pushed a crowd 

back from the edge o f the platform, no evidence o f negligence was found to submit to the 

jury so that the verdict for the Plaintiff was set aside. In the leading Irish case of Cannon 

v Midland Great Western Railway (Ireland) Company views on the obligations and 

duties in the conduct o f the traffic o f the railway in the circumstances favoured the

Ibid. See Gee v Metropolitan Railway Company 25 L.T. Rep. N.S. Q.B, 882 cited by Grove J. on leaving 
carriage door unfastened. Note also how liability in negligence could excluded by legal implications o f the 
excursion ticket where contract could defeat such a claim in the leading case of Thompson v London- 
Midland and Scottish Railway Companv [1930[ l .K.B p.41 where exclusion of liability succeeded against 
even an injured plaintiff, who was illiterate. Neither circuity nor inability to read prevented the passenger 
from having notice, as her agents could have found out. There was no further onus on the railway company 
than the publication of reference to conditions on the ticket and in other documentation. See p.42. The 
train returning from Manchester had to pull up second time as it was too long for the platform at Darwen 
returning from Manchester, when the Plaintiff at the end of the platform on stepping out on to the platform 
slipped and suffered injuries. Accepting the low fare offer meant accepting the conditions also. Different 
criteria applied to the cloakroom ticket notice of exclusion of liability, which leaned more in favour of the 
depositor of luggage. See p.40 for analysis of distinction, where the ticket was treated more as a mere 
voucher in Parker v S. E Rv. Co. ICP D 618 whereas a ticket was vital for train travel. In Thompson the 
passenger would not be bound by an unreasonable condition, but the condition was not. It did not require 
special attention being drawn to it. Note p. 53 Lawrence LJ “It is a condition as appears from Steward v 
London and North Western Rv. Co.. 33 L.J. (Ex) 199 which existed in respect of excursion trains for 
upwards of half a century, and is, to my mind, a reasonable condition, which need not have special 
attention drawn to it” . There was no evidence on which a jury could properly have found in Thompson that 
the company had not taken reasonable steps to bring to the attention of the appellant notice of the condition 
on which it was going to carry her.

App, 29 I.L.T. 153. See E.B. Ivatts, Carriers’ Law. Micorquodale and Company Ltd. London, 1883, 
pp.820-825 relating to goods and passenger traffic pp.804-980 in particular personal injury cases, which 
includes selected contemporary Irish cases. Railway accidents cases also involved animals killed on the 
railway line, passengers and others going on to the line; including situations where gates were locked as 
well as unlocked signifying safety to people to cross. See pp. 816-817 for example on judgement against 
the railway company for personal injuries from negligence, which arose from crossing the railway line 
where bridges were not provided. See WH Macnamara a Digest of the Law of Carriers of goods and 
Passengers bv Land and Sea. 2nd ed. 1888, preface, “The law does not consist of particular cases, but of 
general principles, which are illustrated and explained by these cases”. See preface on railway case law of 
the US considered of “extreme importance” and reference to Treatise of Story and Angell, as held in 
reverence throughout the world. See p .452 reference to Chitty and Temple. See p.252 on passenger entitled 
to sufficient room and accommodation in early coach travel and remedy of return of fare and cost of 
alternative transport for the journey. Note modification made possible by contract of older law and 
approach for example to duties in delay cases.

'’’ (1879)6L R Ir 199 C.A.
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railway company. Judgment was entered on appeal from the Court of Queens Bench. 

This was a fatal injury claim arising from an incident on 14* June, 1878 with a finding by 

jury for the Plaintiff from which there was a successftxl appeal. The question of whether 

the company was liable for the death, which was caused by the illegal conduct of a 

disorderly and ungovernable crowd was considered on appeal to be one of law by Ball J. 

The jury had findings of fact for the Plaintiff, but also that the Plaintiff was not 

authorised to take his place on the ordinary train. (Note however that Ball J did not take 

that view). The main question was seen as whether a company was obliged to have staff 

adequate to cope with the force of a lawless crowd rushing through the station. The 

deceased intended to travel on a special harvest train from Ballina for harvest men from 

the west of Ireland, in search of employment in England. Unable to board the train at ten 

a.m. as it was full, the Plaintiff was left on the platform in Ballyhaunis, awaiting an 

ordinary train due at 11.17 a.m. as were a considerable number of harvest men. A fight 

ensued in the interval between trains. Fitzgibbon LJ unlike Ball L.C. saw him as not 

having authority to board the train. On arrival of the train the outside crowd so called, 

rushed into the station and pushed Cannon and two others onto the line. Two of the three 

including the Plaintiff, who fell over as a result of the rush of the crowd were killed.

As the crowd was not in the employment of the company, liability if it existed at 

all had to be founded upon some duty. A lack of control to prevent casualty was 

suggested. There had been no resistance at the gate for admission. The crowd could also 

enter without using the gate. Three extra porters had been on duty. The duty was to 

guard by caution and skill against perils incidental to the mode of conveyance. Guarding 

against the illegal conduct of those whom it carries or those who gain access in defiance 

of regulations would involve as put by O’Brien J. “having a force capable of resisting and 

overcoming whatever violent, drunken or riotous mob may choose to exhibit is to impose 

an obligation upon carriers of passengers without precedent, and without the analogous 

instances to support it”.

Ibid. p.205.
Ibid. p.208 not required to go to this extent. The Dublin. Wicklow and Wexford Railway Co. v Slatterv 3 

App Cas. 1155 was cited as an authority as to what constituted negligence on the part of the railway 
company.
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In Murphy v Great Northern Ry. Co. it was held that there was no liabiHty on 

the part of the company in an action for damages for personal injuries from negligence of 

the defendant’s servant, in wheeling and managing a truck or wheelbarrow with trunks on 

it at Derry station. The injury was caused from a fight between badge porters not 

employed by the company over luggage, where the barrow and luggage was thrown down 

steps, hitting the Plaintiff. The want of supervision was not relied on as a distinct cause 

of action. The constable usually on duty was away briefly at the time. The railway 

company is bound as put by Holmes L.J to take reasonable measures to protect its 

passengers from such kinds of disorder as are likely to arise on their premises in 

consequence of their mode of conducting business. O’Brien J saw the true 

determining rule of liability for third party, given the irregularity of circumstances, that 

the defendants can only be liable, through the acts of third parties which happen in the 

ordinary course of the business, which they carry on and that they are not responsible for 

consequences that happen through the negligent or improper conduct of such persons. 

“The state of things that can be reasonably foreseen is a necessary condition of the blame 

that must always enter in some degree into the idea of actionable negligence; and there is 

no rule of law that obliges persons to provide against the possible misconduct of others”.

Like Cannon v Midland Great Western Railway (Ireland) Company the resolution 

turned more on determining the actual cause of the accident. The Plaintiff gave on 

alighting from the train, some luggage to a badge porter on the platform called Donnelly, 

whom he knew but who as noted was not in the service of the company. The Plaintiff 

went out the main entrance of the station to a side exit for the luggage, which by three 

steps from above led down to the public footway. He waited for Donnelly to fetch him 

his handbag and writing case from inside as requested by him. He received a violent

‘**(1897) 2I.R. 301.

Ibid. p.308. See example, if  the barrow was pushed down by people passing in or out in the ordinary 
way, the company might be liable. See example o f Holmes LJ if  vehicle lefl carelessly on incline by 
railway porter was put in motion on removal o f luggage in the ordinary way and if  someone is struck and 
hurt by it, there would be evidence o f negligence and the company may be liable^ p.309.

See judgment o f O’Brien J.p.308.
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blow between the shoulders and before that he saw large trunks and a railway truck 

beside him, badge porters fighting over a trunk. A barrow had tumbled down the steps 

and the Plaintiff had been struck by it. It was proved that in the absence of the station 

constable the badge porters could rush in on the platform, (badge porters would run to 

take luggage off near the steps). What was significant was that if it were the badge 

porters, who toppled the barrow and not the railway porter, who caused the barrow to fall, 

the railway company would not be liable. The railway porter who wheeled the barrow to 

near the steps with four boxes said that there was a struggle over the boxes remaining, 

between six or seven badge porters, when one box had been taken off The Plaintiff on a 

motion for a new trial made the case on grounds inter alia of misdirection and that 

material questions of fact were not submitted to the jury. The barrow was placed so near 

the steps as a result of the action of the employee and was liable to topple over. The jury 

had found the badge porters responsible. The point of law, which raised the question, 

was how far the liability of a third party for negligence is affected by the concurrence of a 

third party in producing the injury. Holmes J saw the question for the Court as 

whether their finding on the only question left to them put an end to the action. He saw 

the guilt of the porter depended on the truth of the account given on behalf of the 

defendants. He remarked that if they upset the barrow because of the struggle rather than 

in the ordinary course of business, the railway porter is absolved, no matter in what way 

the charge is presented. The jury affirmed the version of the defendant and refused to 

adopt either of the alternatives of the Plaintiff. The absence of precaution in protecting 

passengers as evidence of negligence is required to be distinctly raised and proved. 

Gibson J. said there was no sufficient evidence of negligence on the part of the 

defendants that could be safely regarded as the proximate cause. It is not enough to 

establish liability that the accident would not have occurred if the truck had been left 

elsewhere. Causa sine qua non is not the same as causa causans.

See p.306. See also p.307.

Ibid. Holmes J at p.309.

”  See pp.310-311.

See p.313. See also Beven on Negligence (2nd ed.) p. 12 and Cannon v Midland Gt. Western Rv. was 
among the cases cited in argument.
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In Devlin v North Ry. Co. 2 I.J 1936 the Plaintiff could not recover for injury as 

her excursion ticket was subject to an exclusion clause by which as a special contract 

with due notice of terms she was bound. A company servant had been negligent in 

dealing with putting a drunken person on the train. In a recent case Siegl v Sylvester et al 

the Plaintiff was a guest at the bar in an inn and he got involved in an altercation with 

another customer who was intoxicated and belligerent. The Supreme Court of British 

Columbia held that the inn was liable to the Plaintiff as a bartender at an inn had a duty to 

eject a customer, who at a later stage again attacked the Plaintiff without warning, 

smashing a glass in his face. The further incident was after the Plaintiff had gone back to 

his seat and was about to leave the inn.

The case of Adderly v Gt. N. Ry. Co. concerned a claim by a passenger, who 

was a piano tuner for £1,000 damages for injuries received on the train at Omagh station 

caused by the alleged negligence of the defendants. Farry a cattle dealer who had a 

season ticket, hit and broke the window of a railway carriage, causing the glass to 

seriously injure the Plaintiffs eye as he sat near the window. The bye law on dealing 

with intoxicated persons was put in evidence, which forbade their entry to the station. 

The negligence relied on consisted in, wrongfully and in disregard of their duty to the 

other passengers, allowing a man who was obviously drunk to pass the ticket checker, 

and so get onto he platform to the discomfort and danger of the other passengers. It was 

found that letting the drunken man through the wicket on to the platform was the direct 

cause, the causa causans of the injury of the Plaintiff The defendants contended the case 

should not have gone to the jury and that judgment be entered for them. The earlier case 

of Murgatroyd v The Blackburn and Over Tramway Company appeared to be the 

nearest authority according to Wright J. Liability was imposed for admitting a drunken 

person to their carriage to the danger of other j>ersons. The ‘mischievously drunk’ man 

got up to the top of the omnibus and later went to the end of the overcrowded bus, where

”  47 DLR (4*) 1997. 

’®(1905)2I,R378.
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he lurched forward and caught hold of a woman passenger in front of him, pulling her 

forward as a result of which she fell headlong down the steps and sustained severe 

injuries and the child who was with her was killed. Wright J distinguished the case of 

Kerr v The Belfast and County Down Railway where judgment for the defendant was 

upheld by Queens Bench as the jury found that the company did not know that the 

passengers who molested the Plaintiff were drunk.

In the case of Adderly the question was whether the negligence of the company 

was the immediate and proximate cause, the causa causans, the effective cause of the 

accident and injury. There would be liability for putting a drunken man into a carriage 

for any injury or evil consequences to the other passengers naturally resulting. The 

original negligence of letting him in was no more than a causa sine qua non. It was 

noted that there was not liability for all the misdeeds of a drunken passenger, of 

whatsoever kind, and howsoever caused or provoked, throughout the whole period he is 

being carried over their line, or is upon their premises. In the case the blow was an 

unexpected casualty. Wright J opined that judgment should be for the defendant. The 

Court of Appeal held that there should be a new trial as the case to the jury was on the 

erroneous assumption that neglect to notice the drunk, or his admission rendered the 

company liable for all he did. Walker L.J agreed with the findings for which there was 

evidence. Holmes LJ noted that the lack of judicial authority on the point did not arise 

from any exceptional sobriety on the part o f railway travellers, elaborating on his own 

experience of rail travel. Farry himself was liable for the injury to the Plaintiff. On the 

bye law on excluding drunken people, he remarked they were self imposed rules, made 

for their own protection, but that they cannot be taken as the measure of their duty 

towards individual members of the public on every occasion to which they are applicable.

As the chain of events began when the stationmaster interposed, many of the 

questions to the jury were irrelevant. Others related to what happened after the porter 

took charge of Farry but were framed however on an assumption that could not be

” 3 T.L.R.180, 451

32 ILTR

Adderlv v Gt. N. Rv. Co. p413.
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supported, in short that the mere fact o f trying to put Farry into a third class carriage was 

in itself an act o f negligence. Holmes 1 J noted earlier that drink makes some people 

cross and others good humoured. Without the intervention o f the station master, Farry 

would have gone into the first class carriage and as noted by Holmes L.J the Plaintiff 

would never have heard of his presence. Only it seems a failure to take reasonable 

precautions, after being taken in charge by the porter, to prevent Farry injuring 

passengers, could result in liability for the company e.g. if  the breaking o f the window 

was the reasonable consequence o f the failure. Other negligence cases arose from

injuries sustained from doors, overshooting platforms, alighting in dangerous 

circumstances and many others.

A number of cases involved people crossing the line as no bridges were 

provided. There was no right to compensation under common law for fatal victims of  

railway accidents, whether as passengers or employees before reform by statute law. 

Two contrasting verdicts in fatal accidents relative to Irish railways are o f interest for the 

manner also o f practice and court procedure under the Union. In the case of Dublin. 

Wicklow and Wexford Railway Companv v Slattery where there was a successful

“ ibid. pp.412-413

(1877-78 ) Law Rep. 3 App Cas 1155, Note that from assizes an appeal followed on the improper 
reception of evidence which led to a new trial then followed by an appeal to Common Pleas on the point of 
there being no evidence of negligence to leave to the jury and that the deceased was guilty of contributory 
negligence. Common Pleas confirmed the verdict and this was followed by appeal to Exchequer 
Chambers, However the six judges were equally divided in opinion and so the decision stood affirmed. 
See p.l 165 on the question not being before the court as to whether the verdict was against the evidence or 
against the weight of evidence. See on expression of surprise at finding of the issue of negligence being for 
the respondents. See on second issue whether the deceased by the exercise of reasonable care and skill on 
his part could have avoided the collision? Lords Hartherley, Coleridge, and Blackburn, dissented on the 
point of practice thinking that there was not in the first instance uncontradicted evidence to establish the 
right of a Plaintiff to a verdict, the judge might direct a nonsuit or a verdict for the Defendant, and that there 
was enough to show even on the undisputed facts, that the mischief had been the resuU of S’s owm 
negligence, and that a nonsuit or a verdict for the Defendants ought to have been directed. See Lord Cairn 
that the lack of interference to enforce observance of notices on their continuous disregard by the public the 
company in the case of injury at that point of the line could not set up the existence of the notice by way of 
an answer. See also pJ161 where 29 railway cases are cited. See Ivatts for case cited at no 528. See 
McMahon and Binchy pp. 1067-1067 on fatal injuries legislation from a background of no redress for death 
as injury at common law up to Lord Campbell’s Act 1846, which gave a statutory right to dependants in 
respect of their dependency, and they elaborate on statutory amendments and implications of the Civil 
Liability Act. 1961 amended by the Civil Liability (Amendment^ Act. 1996 with right to sue at ss.47-51 
Note O ‘Sullivan v CJE_[1978] LR where certain gains are excepted to arrive at net losses car, picture.
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claim, the facts were that at Landsdowne station level crossing at 11.30 p.m. May 9* 

1873, a person accompanying a relative was killed by a train on crossing the line. The 

relative was going to travel on the up train to Dublin and it was necessary to cross the line 

to purchase the ticket. Crossing of the line was with the acquiescence of the company. 

The victim crossed safely and purchased the ticket for the relative who with two friends 

was standing on the bank by the side of the up line. The train to Dublin had arrived in the 

meantime and was standing still. There was a warning notice ‘Beware of the Trains do 

not cross the road except at the road gates’ at a gate called Horse Shoe Gate and from it a 

level crossing led to the ticket office. Another notice at the end of a footway leading to 

the gate warned ‘Only for railway passengers: any other person using the footway will be 

liable to penalties for trespass’. Evidence showed no railway servant interrupted anyone 

crossing at the point. There was a rule that the train should whistle and there was a 

conflict of evidence on this point. The case was tried first at Wicklow Summer Assizes, 

1873 before a special jury where the Plaintiff obtained a verdict. Ultimately following 

appeal to Exchequer Chambers the railway company appealed to the House of Lords 

where the Lord Chancellor Cairns, in giving judgement said that Exchequer Chambers 

could not raise any question as to whether the verdict was against the evidence. It only 

raised the question as to whether the verdict should be entered for the company. The 

accident happened after Slattery had purchased the ticket and had begun to recross the 

line, being then not in front of the Dublin train, but behind it, in consequence of which 

that train prevented him from seeing anything on the down line from Dublin and he 

moved on. As he was going on the down line (which ran from Kingstown to Dublin), the 

down express caught him and he was killed. Cairns L.C remarked that if the question 

was open as to whether the verdict was against the evidence “I should be of opinion that 

a verdict more directly against the evidence I have seldom seen; and I think the jury were 

probably actuated by feelings of compassion for the Plaintiff.” The damages recovered 

were £1,205. It was a case properly left to the jury as where there was contradictory 

evidence on facts the jurors and not the judge were to decide upon them.

family home where the widow claimant had shared use during the deceased’s lifetime. See in Redpath v 
Belfast and Countv Rv. Co. [1947] ELI 167.
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Dublin Wicklow & Wexford Ry. Co. v Slattery contrasted however with the 

earlier case o f Faulkner v Great Southern and Western Railway where sympathy could 

not be said to have frustrated the ends o f justice. Faulkner a building contractor travelled 

by train on a return journey from Dublin to Roscrea and Parsonstown junction as a 

passenger. He was said to be quite sober. He crossed the track as no bridge was 

provided and the Cork to Dublin train, which was travelling 16 minutes late, killed him. 

It was very dark night on 25* October 1870. Lawson J decided that there was no 

evidence o f negligence to go to the jury. His decision was upheld in Queens Bench 

where Whiteside C.J emphasised the need for a plaintiff to provide positive proof of 

negligence and found that the direction to the jury was right. It had been contended in 

moving for a conditional order that the verdict be set aside and a new trial granted on the 

ground o f misdirection to the jury by the judge. The rule was refused. There was no 

bridge to enable the passengers to cross safely and it was proved that the lights were 

insufficient. The natural supposition was that the deceased was proceeding to make 

inquiry from the station -master at the moment when he was killed. It was contended on 

behalf o f the Plaintiff that the facts taken together constituted prima facie evidence of 

negligence. Fitzgerald J remarked that the rule saved further useless costs ”for the 

deceased had no business to go upon the main line. Carriers are not bound to exercise the 

same vigilance with regard to man as they must use in the case o f inferior animals, for the 

reason that the latter cannot so well provide against danger” . . He noted that there was 

no evidence of negligence as would enable the court to uphold the verdict if  it had been 

for the Plaintiff, whereas there was evidence o f gross negligence on the part of the 

deceased. Neither was there proof that the Cork train was late due to negligence.

Liability in negligence arose in cases concerning the carriage o f luggage. 

Macrow v Great Western Railway Co. ^  revealed controversy about what constituted

“ l.R. 1870-71 C L 5p .213 ,

Ibid.p.215 Hemphill QC for the deceased cited Scott v London Dock Company 3H & C. 596. See also 
Bvrne v Boadle 2 H & C 722. See Ivatts, supra at no 521.

(vi 1870—1871) L.R 6 Q.B.612. See p.618 where Cockbum J. noted that travelling by stagecoaches, 
canal boats, or other vessels the amount o f luggage to be thus carried free o f  charge was by express 
stipulation or notice from the carrier. “Under the modern system o f railway conveyance, it is fixed and
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luggage. An amount o f luggage to be carried free o f charge was commonly part o f the 

contract. The latter applied by express stipulation or notice from the carrier for travel by 

stagecoach, canal boats, or other vessels. A passenger from Liverpool to London took 

with him in a trunk as personal luggage 6 pairs o f sheets, six pairs o f blankets and six 

quilts on moving home from Canada to London. The trunk was lost and he sought to 

recover the value o f the articles. From an earlier finding by the jury for the Plaintiff that 

the items were personal luggage, it was held that the articles could not be considered as 

‘personal’ or ‘ordinary passenger’s luggage’.

regulated by the various Acts of Parliament under which railways have been established”. Fixing the 
amount had a twofold object, that of securing to the traveller the conveyance of a reasonable amount of 
luggage and secondly protecting the carrier from all dispute as to the amount of luggage which the 
passenger may claim to have carried, as well as of entitling the former to a proper remuneration for the 
carriage o f luggage in excess of the quantity thus fixed by statute. The liability of common carriers in 
respect of articles carried as passengers’ luggage is that of carriers o f goods as distinguished from carriage 
o f passengers, unless where the passenger himself takes the personal charge of them as in Tallev v Great 
Western Rv. Co. Law Rep. 6 C.P. 44. Carrying merchandise without charge or notice to the company was 
at his own risk. Liability to carry safely irrespectively of negligence applies only to what falls under 
personal luggage or has been accepted by the carrier as such. Limitation as to quantity and character is for 
the protection of the carrier and may however be waived in either respect by the carrier. There would be 
liability for loss either on or without payment for the extra quantity, though not arising from his negligence, 
where one is knowingly permitted. Personal luggage in the absence of negligence attaches liability. 
Phlelps V London and North Western Rv. Co. (1865) N.S, 19 C.B. R at p. 321 was binding note p.620. Erie 
J said in latter that luggage indispensable to one is superfluous to another, “but general habits of mankind 
must be taken to be in the mind of the carrier when he receives a passenger for conveyance”. See Cahill v 
London and North Western Rv. Co. 13 C.B. (NS) 818; 31 l.J. (C.P) 271 on this point. Belfast and 
Ballvmena Rv. Co. v Kevs 3 H.L.C. 556 confirmed that merchandise cannot be considered personal 
luggage. On the authorities articles unconnected with personal use and convenience would be excluded 
from personal luggage. See in particular p 622 that household goods would not come within description of 
ordinary luggage unless accepted as such by the carrier. The rule to reduce damages in the case was made 
absolute. In Phelps v The London and North Western Ry. a solicitor’s baggage was lost on two different 
occasions on rail journeys to a case and later found with all the contents, including the first one with deeds 
and £65 for payment into court for a client. He sued for various expenses surrounding adjournment, costs 
o f accommodation. A hypothetical verdict gave two sums for damages depending on status of the luggage. 
The question of remoteness of damages also arose regarding loss of his journeys. See p.324. Turning on 
the question of what is a passenger’s ordinary luggage it was contended that within meaning of s.66 of the 
9 & 10 Viet. c. cciv. this was not confined to necessary clothing. From elaboration on such items was that 
o f “A barrister on circuit might perhaps be allowed to carry his wig and govm and possibly a No. of 
Reports” drawing on Munster v The South Eastern Railwav Co. 4C.B. (N.S) 676. Why then should an 
attorney be precluded from carrying deeds etc. The House of Lords was said to have since Cahill case 
(deciding merchandise cannot be carried as personal luggage) decided the same way an appeal from the 
Irish court of Common Pleas, Belfast & Ballvmena Railwav Companv v Kevs 9 House of Lords Cases 556 
& 8 i. Com. L.r. 167. A carrier o f passengers at common law was only bound to carry their personal 
luggage as grounded on The Gt. North. W. Rv. Co. v Shepherd 8 Exch.38 judgement of Parke B. See p.330 
that Erie J saw it a impossible to draw a well defined line on types of luggage. Deeds were not ordinary 
luggage being articles carried for the service of another person and the company was not chargeable. See 
p.331 Byles J remarked that if they could be charged with responsibility for safety, there would be an 
alarming increase in responsibility. The verdict was reduced to £20.
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Various Acts of Parliament regulate luggage from early times onwards. The 

quantity was fixed where the right was limited to ordinary luggage. It was acknowledged 

that it was firmly settled that except where personal charge is taken of luggage, the 

liability was that as carriers of goods. This being irrespective of negligence was to be 

distinguished from that of carriage of passengers. Limitation on the amount of 

luggage was for the protection of the carrier, and of import in waiver as well as arising 

from the nature of the contract. Personal luggage consisted of “such articles of necessity 

or personal convenience as are usually carried by passengers for their personal use, and 

not merchandise or other valuables, although carried in the trunks of passengers, which 

are not designed for any such use but for other purposes such as a sale and the like”.

Earlier binding authority was Phelps v London and North Western Railway Co. . 

In the latter case it was held by the court of Common Pleas that a portmanteau and deeds 

and documents required at a trial to which a solicitor was travelling, were not to be 

personal luggage. The term ‘usually’ was to take account of different habits and wants of 

different sorts and classes. In the Irish case Shatmon v Midland Great Railway Co. it 

was held that a sewing machine carried by a lady who was not a professional seamstress 

was to be regarded as personal luggage. The machine with other articles contained in a 

box was lost through the negligence of the company. A decree for £8 6s being the value

Ibid p.618

“  Ibid. p.619-620. See also WH Macnamara Merchandise and Passengers by Land. 3rd ed.l925 p 436 on 
passenger luggage. See p.469 relating to carriage of passengers. See p. 503 on passenger fares and bye 
laws. See also Browne and Theobald 4* ed. supra, p.319 on merchandise carried for sale not considered 
luggage and on looking outside the jurisdiction at cases elsewhere as exceptional for guidance on what 
constituted luggage. See for modem aspects carriage of goods by rail in Ireland. Transport Act. 1958 S.8 
on conveyance o f passengers and luggage and any other transport service or facility on terms and 
conditions of carriage giving discretion to the Board of CIE to fix, take, demand, take and recover charges. 
Note application of Statutory Rule and Order No 13 of 1930 applying unless excluded See s.8 (8) where 
Board may refuse any particular traffic offered to it. The Transport Act. 1954 amended by the Transport 
Act. 1958 prevents a court from ruling on whether the terms imposed are just and reasonable. By virtue of 
s.8(4) and (5) of the 1958 Act all contracts which are deemed to comply with Statutory Rule and Order 13 
of 1930 “shall be deemed to be carriage of that commodity under terms and conditions which are just and 
reasonable”

19 CB (NS)321

(1898) 33 I.L.T.R. 32 Co., Ct., App, Madden, J.
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of the box was given by the Recorder of Dublin against the company and later affirmed. 

The Plaintiff had travelled from Mulranny to Dublin and the box was properly labelled. 

When the Plaintiff reached Dublin the box was not to be found. Madden J suggested that 

if the Plaintiff was a professional seamstress, carrying her sewing machine about with 

her, there might be a difficult question to be considered.

In Rvan v Great Southern and Western Railwav Co. a case on appeal from a 

dismiss, heard at Nenagh Assises a claim was made for £12 Is 8d for lost luggage where 

there was exclusion of liability on a through ticket. The luggage was lost on the railway 

beyond the defendant’s line to which the Plaintiff had taken a ticket. The Plaintiff had 

not read the small print reference to the regulations and conditions on the ticket. By such 

conditions they provided that they were not to be liable for loss occurring beyond their 

own railway. Neither could the Plaintiff have learned the condition without special 

inquiry. It was held that the defendants had failed to do what was reasonably sufficient to 

give the Plaintiff notice of the restriction of liability. The Plaintiff was entitled to recover 

the value of the lost luggage. The facts differed from two other cases cited as where there 

was a book provided with express printed conditions. “Where the passenger is an 

experienced traveller and the company have done all that is reasonably possible to bring 

home to him the terms on which the ticket is issued, he may not be able to better his 

position by the allegation of voluntary ignorance. The facts of the present case do not 

bring the Plaintiff within any such principles”.

Modem cases have upheld exclusion of liability clauses on the basis of their 

incorporation in the contract constituting an enforceable term. It might be said that in 

many cases notice merely as a nominal rather than real factor, has favoured the mass 

modem working operations heralded by the railway as carrier. The law has in terms of 

case law moved in a limited way to the rescue of the weaker party since Parker v South

*®(1898) 3 2 1.L.T.R 108. 

™ Ibid.
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Eastern Railway. The case concerned negligence o f the company’s servants following 

on from deposit o f property o f  the value o f more than £10 in the railway cloakroom.

(1877) 2 LR C.P D at p.416. There were two Plaintiffs, Parker and also Gabbell, both o f whom lost their 
bags permanently with the former claiming £24 lOd and the latter claiming £50 16s and who won. The 
different juries in the cases had earlier answered the questions in the negative 1 being as to whether each 
read or was aware of the special conditions and whether there was an obligation in the circumstances to be 
aware o f  special conditions. Note later on appeal, two judges saw no obligation but rather the need for new 
trial on grounds o f misdirection o f judge, while Bramwell L. J saw the question merely as one o f law which 
ought to be entered for the defendants. He distinguished lack o f  actual notice by a passenger in a hurry as 
terms o f the common carrier o f passengers were fixed by law in Henderson v Stephenson Law Rep 2 H.L. 
There was no obligation for deposit o f  luggage as “they had an absolute right to prescribe the terms on 
which they will accept articles left there” . See p.418. Mellish LJ at p.423 set down what would be the 
proper direction to the jury, in particular if  there was writing and if  he knew or believed the writing 
contained conditions, then he is bound by the conditions; that if  he knew there was writing but did not 
know or believe it contained conditions, nevertheless he would be bound, ”if  in delivering the ticket in such 
a manner that he could see there was writing upon it, was in the opinion o f the jury, reasonable notice that 
the writing contained conditions. See in particular stance o f  earlier carrier law in Denton v W illan and 
Others (1817) 2 Starkies Reports at p.279 when the mail coach was sued for negligent carriage resulting in 
loss o f  a parcel o f money bills and notes the defendant relied on grounds that it did not contain the 
valuables alleged to have been lost and secondly that sufficient notice had been given to limit responsibility 
as carriers. A special contract had to be proved on the part o f  the defendants to relieve them of 
responsibility at common law. Abbet J stressed that in order to bring a limitation plainly and clearly to  the 
mind o f  the party, who deals with them, that they intend to limit liability, that the more usual course was to 
put up a notice in the office “but it may happen that the party cannot read, and if it so happen, it is the 
misfortune o f  the carrier, or his fault that he does not communicate his intention by some other means; the 
book keeper may inform him” . Despite a notice in the office the party had no information, as he could not 
read. Notice had not been sufficiently brought home to the knowledge o f  the party. See p.280. Mellish J 
in Parker at p. 423 noted that railway company was entitled to assume a party depositing luggage can read, 
and that he understands the English language. Exceptional ignorance, stupidity or carelessness ought not to 
put a plaintiff in a better position where the company had done what was sufficient to inform people in 
general. A number o f Irish cases followed along findings o f  successful limitation o f liability where the 
party knew there was printing on the ticket and where the defendant rail company had done that which was 
reasonably sufficient to give the Plaintiff notice o f  the condition as in Hoey v Gt. Northern Railway 
Andrews J. I.N.I.J.R. 164, the Plaintiff did not read what was written on the ticket. It is o f  note that Irish 
case law as in Cork. Bandon and S C Ry. Co. v Wolfe Cir Cas Murphy J 31 ILTR followed the latter line o f 
approach also where by virtue o f  a bye law a Saturday to Monday ticket did not allow its use for travel on 
the limited mail. Although the passenger using the ticket on the mail had not read the bye law and was told 
he could return on it up to Monday, it was held he took an extraordinary ticket, with ordinary conditions. 
The company had taken reasonable precaution to bring the terms home to him. A number o f  modem cases 
decades apart, show the resolution for exclusion clauses turned on incorporation in the contract o f 
exclusion o f  liability for effect in law as an enforceable term such as in Slattery v £IE_(1972) 106 ILTR 
.71. The Plaintiff could himself have chosen to insure against risk o f injury. Delivery o f  a horse was to be 
at the owner’s risk and the note relied on successfully, was signed after the journey and injury. Knox v 
Great Northern Railway [1896] 2 I.R. 632 also concerned transport o f  a horse. In both, injury resulted from 
negligence o f  employees. The oral agreement included the exclusion already. Modem influences o f 
consumer protection and statute law modify older approaches however as to what constitutes fairness and 
reasonableness in notice o f conditions. In a number o f jurisdictions case law has allowed a signature to 
exclude liability even from personal injury or death. In Ireland the signature o f itself will not necessarily 
incorporate the clause. See railway case law, which exemplifies restrictive constmction o f an exemption 
clause and application o f recognised legal maxims. See R  Clark p 148 who cites McNally v Lancs & York 
Railway (1880) 8 L.R, The case o f Millar v Midland Gt. Western Rv. [1905] 5 N.I.J.R.p.202 showed 
liability could be excluded. As a result o f negligence perishable goods to be transported to Manchester 
were put out at Chester station. The civil bill o f  the Mayo egg merchant claimed against the railway 
company for £30 for negligence and delay in the carriage o f  several cases o f eggs containing 6,0000 duck
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There was a charge o f 2d for each item, with a limit for loss o f any package up to £10, 

stated by way o f exclusion on the back o f the ticket. Basically as pointed out a railway 

company was a bailee for reward in the conduct o f their cloakroom business o f the 

articles deposited for safe keeping. In this leading case, the effect o f conditions in what 

was a special contract, turned on the question of the reasonableness o f the notice of 

conditions which arose, even where a party is aware of writing on the document, e.g. 

more specifically, if  he knows there were conditions he will be bound. A placard with 

the condition was also in the cloakroom. The Plaintiff took the ticket as a receipt for the 

money and did not read it, or took it as evidence o f receipt o f the deposit o f  his luggage 

and neither did he see the cloakroom notice. In particular the question to the jury was 

whether the Plaintiff was under any obligation in the exercise o f reasonable and proper 

caution, to read or to make himself aware. Note that the Law on goods could have 

disappointing consequences by the end o f the 19* century. In Messrs. A. A Watt & Co v

eggs but was dismissed. A contract note had been signed exonerating the company from all “liability from 
loss, misdelivery, delay, or detention, except upon proof that the same arose from wilfijl misconduct on the 
part of the company’s servants. Manchester station had been shortened to M.Chester on the cases, which 
probably gave rise to the mistake. Later the consignees refused acceptance, as the eggs were substantially 
valueless. The company sold the eggs. The Plaintiff did not succeed but was allowed to recover the 
amount for which the eggs were sold. There was it was held by Gibson J. no wilful default on the part of 
the company. In Boland v Waterford. Limerick &Western Railwav (1897) 31 ILTR 62 it was shown that 
misrepresentation innocent or fraudulent will defeat an exclusion clause. See also cases cited in ILTR 
Digest Vol. 5 1-xxvii (1867-1892) Ranahan v Midland Great Western Rv. Co. Q.S v l l  1. 34 on exemption 
of liability being successful on notice on consignment receipt restricting liability to one line only. See also 
cases o f  delay in carrying merchandise where liability turned on whether impediment was avoidable or not. 
In Stritch v Northern Counties Railwav Co. Cir. Cas. X the contract was not signed in accordance with 
17&18 Vic., c 31. The unsigned ticket for carrying a dog, which escaped from the guards’ van, did not 
relieve the company from liability for negligence. See also Digest of C£ises 1894 -  1918 Maxell (T. Henry 
Maxwell 1921) at 2172 -2174 on successful exclusion of liability by conditions for cloakroom as well as 
carriage o f goods. See leading modern case. Schroeder Music Publishing Co. hd. v Macaulev. [1974] 
WLR Nov. 1, pp 1316-1315 in context of use of unconscionable bargain in countering standard type 
contract. Differences between old and modem standard contracts stemmed from their historical 
background and different treatment in law as explained. Railway standard contracts were comparatively 
new. Note also that Parker v S.E Rv. Co. supra, sets out law on effect o f signature, and that knowledge of 
contents and failure to read is in such instance immaterial. See p.421. The railway ticket cases have 
however, as a type of standard contract been recognised as a form of adhesion contract, the terms of which 
are not open to negotiation, but open to unilateral variation by a monopoly supplier and in general achieve 
desired immunity from action by the public. Note that for standard contracts only those of very ancient 
origin as in mercantile transactions enjoyed the presumption of being fair and reasonable. Railway ticket 
cases did not. Rather the bargaining power enables the party with such power to say as put by Lord 
Diplock “If you want these goods or services at all these are the only terms on which they are obtainable. 
Take it or leave it” Being in a position to adopt this attitude towards a party desirous o f entering into a 
contract to obtain goods or services provides a classic instance of superior bargaining power. Yet the take 
it or leave it attitude does not raise a presumption that the power of bargaining was used to drive an 
unconscionable bargain with the other party, but it called for vigilance on the part of the court.
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1'yBelfast Steamship Co Ltd. a hogshead of whiskey was to be consigned to Cambridge 

by the defendant. It fell and, as put, was completely smashed. On foot of an exclusion 

clause the defendant was held not liable. The terms of railway carriage of goods differed 

in that as they had a monopoly, unreasonable clauses would not stand.

For the modem Irish context, C.I.E like other monopoly providers of essential 

services have been given sweeping statutory powers in the area of administration of 

transport services. Although postulated in cases, the doctrine of unconscionable bargain 

would be difficult to apply to transport services in general although there has been a 

number of legal checks on abuse of superior bargaining power. Of some serious concern 

however is the way that statute law excludes the application of consumer protection law 

to so basic a need as transport services. In certain circumstances, exemption clauses are 

enforceable where they can be shown to be fair and reasonable. The test applies to 

implied terms of services set out under s.40 of the Sale of Goods and Supply of Services 

Act. 1980. Under s.39 (b) it is an implied term in a contract for the supply of a service 

that the supplier will supply the service with due skill, care, and diligence. Under s.40 (1) 

any term of contract implied by s.39 may be negatived or varied by express term, course 

of dealing between the parties, or by usage, if the usage be such as to bind both parties to 

the contract, except where the recipient deals as consumer it must be shown that the 

express term is fair and reasonable and has been specifically brought to his attention. Of 

special note for the context of transport services is s.40 (6), which states very clearly that 

s.39,

“shall not apply to a contract for the carriage of passengers or goods by land, 
sea, air, or inland waterway from one place to another within the state until 
such date as the Minister after consultation with the Minister for Transport by 
order provides whether in relation to such contracts generally or in relation to 
contracts of a class defined in the order in such manner and reference to such 
matters as the Minister, after such consultation thinks proper.”

(Minister under the Act was the Minister for Industry, Commerce and Tourism).

Some light at the end of the tunnel is the import in the area of transport of S. I No.27. The

European Communities (Unfair Terms in Consumer Contracts) Regulations. 1995 which

(1896) Legal Decisions in Railway Cases, p.376
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gave effect to Council Directive No. 93/13/EEC and applies to all contracts after 

December, 31, 1994 which as relevant to this theme, the contract is between consumer 

and the supplier of services is for purposes related to supplier’s business. The definition 

of business s. 2 includes a trade or profession and the activities of any government 

department or local or public authority. New concepts are introduced where under s. 3 (2) 

a contractual term will be unfair if contrary to good faith, it causes a significant 

imbalance in the parties’ rights and obligations under the contract to the detriment of the 

consumer, taking into account the nature of the goods or services for which the contract 

was concluded and all circumstances attending the conclusion of the contract and all 

other terms of the contract or o f another contract on which it is dependent. Schedule 2 

gives guidelines for the application of the test of good faith. Schedule 3 sets out terms, 

which are unfair terms in consumer contracts. The first in the list of terms is a term with 

the object of “excluding or limiting the legal liability of a seller or supplier in the event of 

the death of a consumer or personal injury to the latter resulting from an act or omission 

of that seller or supplier.” To show the term was individually negotiated affords a 

defence on that term. The definition of an unfair term leaves broad scope for protection 

of the consumer vis a vis the standard contract and inter alia the use of exclusion and 

variation clauses. Nowadays disclaimers in contracts as to physical injury or death while 

using a mode of transport will not be effective in most instances. (The minister means the 

Minister for enterprise and employment)

See R, Clarke, Contract Law in Ireland. Round Hall, Sweet and Maxwell, 1998, pp. 163-197.

46



CHAPTER 1 TOWARDS A RAILWAY LEGAL FRAMEWORK 

The Growth o f Railway Law

As indicated by their titles two types of statutory provision, namely Railway 

Clauses Acts and Regulation Acts comprised this area of law. General Acts were 

necessary for standardisation and some codification for administrative efficiency. 

Regulation in the public interest comprised a relatively small number of Acts, some of 

which continue to have practical application. Other Acts had general application also for 

rail development, to mention but two whose titles indicate resolution of a particular 

problem. The Cheap Trains Act. 1883 gave the Board of Trade power to require railway 

companies to provide sufficient workmen’s trains at cheap rates between the hours of 6 

am and 8 o’clock, where sufficient workmen of a class requiring such accommodation 

reside in any district served by the company. The Gauge Act 1846 determined a 

compulsory gauge. There had been no law for such a gauge on this aspect in the rest of 

the U.K. Before the Act different companies contemplated by different gauges for 

railways northwards from Dublin.

Railway Regulation Acts of 1840, 1842 and 1844 were sources, to mention but 

two, for sources for provision for state purchase and 3̂ '̂  class carriage obligations. Acts 

of 1868, 1871 had significance in safety. Those of 1873, 1889 had measures on brakes, 

signalling block system following Irish rail accident, evasion of fares. That of 1893 dealt 

with hours of work. Railway companies were required to report serious accidents 

officially.'. Matters such as the charging of half fare to children had its origin in the 

Railway Regulation Act. 1844. In the interest of safety the Board of Trade was given 

power to approve new railway works. It could postpone completion if inspectors were 

not satisfied that they could be operated without danger to the public. In furthering 

competition earlier law leaned against amalgamation with canals, to serve the public 

interest. Railways surpassed canals and by the 1830’s about one third of canal waterways

* J Simmons and G Biddle, supra p.25 5. 

^ 7 & 8 C h 8 5 .
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in England were taken over by railway companies. Canals, unlike railways were not 

serious competitors to travel of passenger by coach on the roads.

Centralised Control for Infrastructure under the Union

The jurisdiction of local government over roads stemmed from the 17th century. 

Sources on Irish transport before this time are to be found only in scattered sources. It is 

of note that the ancient administrative divisions of Ireland by provinces gave way over 

centuries to the county unit. The Grand jury had other functions including financing road 

maintenance as well as judicial functions. On the creation of the County Councils by the 

Local Government (Ireland) Act. 1898 s.4 transferred local government functions of 

Grand juries to them. Railway projects under the Tramways Acts of the later part of the 

19th century were required to be sanctioned by the Grand Juries of the counties to be 

traversed. In the recommendation for state aid by the second Railway Commission 

Report 1838 reference was made to the presentment system as a method of finance.

There were differences in units of administration between Ireland and England 

according to their functions. While townlands were important in Ireland, numbering 

some 62,205, varying in size, parishes were the most common primary units in England 

for civil organisation of administration of local government. The latter constituted a unit 

of admmistration of lesser importance in Ireland than in England. . The Irish Poor Law 

Relief Act. 1838. for example, worked on the administrative unit of the townland.

 ̂ 19& 20 Vic. 63. See Anon “Local Government in Ireland, A sketch of the present system” Pamphlet in 
Miscellaneous Tracts on Ireland and other pamphlets, 1889, pp.4-5 on the composition of the Grand Jury. 
See the administration of the funding by guarantee of the light railways and grand jury presentments. See 
also J. Finlay, Office and Duty of Churchwarden's. Ireland, 2nd ed. pub. John Cummins 1824, he noted on 
rights and duties that every treatise was jejune on the subject and unsatisfactory regarding Irish law. See 
p.55 on union of parishes used for formation of petty sessions and levying of county cess and damages for 
wilful injury to the person, but it was regarded as having limited functions.
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Act of Union as the Matrix of Irish History - a View

The contrast in local government units was a revelation of fundamental 

differences between Ireland and England. According to one view the Act of Union was 

the matrix of Irish history. The unit of the parish and justice of the peace remained 

largely intact in England for the first two thirds of the century with few functions going to 

central government. In Ireland, such a system could not be sustained as the ruling class 

was scattered and the country was too poor for so small a unit. Between 1815 and 1840 

Irish local authorities lost their functions.

Direct State Control of Railways not Favoured in the 19th century

Direct state control of railways was not favoured in the Devonshire Commission 

Report. Considered as a separate matter, state purchase was then thought inexpedient for 

Irish railways despite their indebtedness. The approach of the state was “to continue the 

old policy of leaving the construction and management to the free enterprise of the 

people, under such conditions as Parliament may think fit to impose for the general 

welfare of the public”. The Devonshire Commission observed that all but 64 % miles of 

Irish railways opened before 1844 were subject to the statutory discretion to purchase by 

the state. The Railwavs Regulation Act. 1844 had provided that after 21 years any 

railway authorised by any Act might be purchased by the state for a sum equal to 25 

years purchase of the armual divisible profits for the three years before the purchase. The 

procedure provided by the Act was regarded as unworkable so that state control 

proceeded ultimately in the 20* century on a different basis. ^

O MacDonagh, The Union and Its Aftermath. Allen and Unwin, 1977, pp.35-36.

 ̂Report o f the Devonshire Commission Report. 1867. PP, v.38. The report has 86 pages.

® 7 & 8 Viet. Cap 86. See also later Allport Commission, although favouring a specific Irish Railway 
Commission did not favour state purchase. The Board o f Trade relationship was strongly influenced by 
non-interventionist policy. See Cleveland Stevens English Railwavs Their Development and Their 
Relation to the State George Ruthledge and Sons, London 1915 as a recommended source. See Conroy 
supra p,292 on the building o f  three colliery railways in Ireland being built by the Government.
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Wartime conditions brought railways in England under direct state control for the 

first time on a temporaiy basis. There was a similar take over o f  their management in 

Ireland between 1916 and 1921 by a Committee entitled The Irish Railway Executive 

Committee. ^ . The process o f  voluntary and compulsory amalgamation o f  companies 

brought a reduction in the number o f  railway companies. In 1914 there were some 46 

railway companies and 300 railway directors in Ireland. Eventually companies slipped 

away from the control o f  private enterprise. There were some 10 companies in Ireland in 

1946. . The control o f  infi'astructure by the state became a central influence onwards 

after the demise by law o f the companies.

Administration by the state in Northern Ireland during the period between 1946 

and 1996 differed from the rest o f  the country. Statute law brought about the break up o f  

the Ulster Transport Authority, followed by the setting up o f  Northern Ireland Railways. 

The Benson Report o f  1963 was a landmark in the history o f  railways. As a result o f  

the Great Northern Railway Act. 1958. part o f  the railway other than Dundalk 

engineering works became vested in the Board o f  Coras lompair Eireann. By virtue o f

 ̂K O’Connor, Ironing the Land. 1999, p.32 on the Railway Executive Committee role. See also pp.36-41 
on anti treaty forces against railways. See p. 56 on the extensive damage and disruption to the railways 
during Irish unrest. See Conroy, supra p. 291 on government control by 1917 when administration o f light 
rail was linked with that of mainlines.

* J. J Lee, supra p.83.

9
D Murray and E. Shepherd, ed. The Irish Railway Record Societv. 1946-1996 HMSO A Commemorative 

Booklet 1996. See Northern Ireland Railway Report / Henry Benson July 1963. See “An alternative to the 
Benson Proposals” N.D pamphlet relating to Northern Ireland which questioned the assumptions that cuts 
were justified there along lines similar to those carried out by C.I.E and British Rail. It argued as a further 
consideration that trade relations between North and South in Ireland were bound to develop and that there 
was a virtual certainty of new plans for freight traffic from Dublin and places south to Derry, Omagh and 
Ballymena. A train ferry between N. Ireland and Great Britain was postulated and eventually the 
possibility o f an under sea tunnel. See p. 6 where it is outlined that the criteria of C.I.E. and British Rail 
were confined to particular types o f closure. It pointed to 1 as the examples of outlying areas serving small 
towns and 2 that of duplicate secondary or cross lines. It emphasised that no city had been cut off from rail 
communication and no town with a population exceeding 5,000 / 6,000 which was used to highlight the 
weakness of large-scale closure proposals. See also the Beddy and Babbington Report implications for 
common service lines, which are specified. See also Sir Felix Pole on Transport Conditions in Northern 
Ireland 1934 Government o f Northern Ireland CMD 160. See Report fi~om the Select Committee on Road 
and Rail in Northern Ireland. 1939 H.C no.472. See also Report of Inquiry into the Proposal to terminate 
the common services provided by the Great Northern Railway Board on sections of line. Dublin Stationary 
Office, 1809, Government Publications.
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The Transport Miscellaneous Act. 1971 railway concerns in Donegal were dissolved and 

their assets transferred to the Board.

New Forms of Corporate Change for Modern Relevance

The values surrounding trade and the enterprise dimension have mainly shaped 

transport development and policy. Calls for corporate change today suggest 

reconsideration of the function and purpose of company law. In the past, law has been 

devised to limit risk and create value for investing expertise or capital in a business. 

Changes seen as imminent are reification of relations in the corporate structure. Long

term competitiveness of businesses needs to take full account of all the relationships 

crucial to the creation of enduring shareholder value. The special characteristics of 

public companies are seen to require government attention, e.g. the arms length position 

of investors with little say in the way the organisation is run typifies an example calling 

for change.

New corporate values and an inclusive approach were favoured over knee jerk 

reactions to public outcry. Among the latter were well known official. Reports on the 

corporate sector. An enabling framework was recommended for widespread adoption 

envisaging desired results. Rather than being prescriptive, one challenge was that of 

overcoming one of the major causes of public cynicism about business, e.g. the tendency 

to have different messages for different audiences. ' *

See “Company Law at the Crossroads”, (2000) 2L No. 2 The Company Lawyer. Special Issue, Sweet and 
Maxwell & Contributors, pp 67-68. See also J. Pane, “Company Capital the need for Reform”, p.62 and 
“Mind the Gap; can company law keep pace with technology?”

" See The Hampel Committee on Corporate Governance”, Centre for Tomorrows Company, (1995) RSA 
Journal, pp. 13-16.
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Literature Review

Railway Statutes Carried Forward on Irish Independence

Railway law is an amalgam of private and public statute law and the common law 

With Irish independence. Railway Acts and “Special Acts” termed Local and Personal 

were carried forward. ‘Special Acts’ granted parliamentary incorporation to individual 

railway companies in the U.K. of which Ireland was part under the Union. The Acts, 

which set up the railways, granted extensive statutory rights. They were not uniform and 

involved voluminous repetition. Clauses of general application were standardised 

eventually through a General Clauses Act. The Railwav Clauses Consolidation Act. 1845 

and the Railwav Clauses Act. 1863 for example remain in force in England and Ireland. 

Modem Irish case law provides interpretation of some general statutes, which have had 

significance in railway activities.

The protection of the public interest made state intervention by statute law 

inevitable, where there was a failure to deal with problems through lack of company 

initiative. Some administration was operated in part by the use of criminal law e.g. The 

Railwav Clauses Consolidation Act. 1845 created offences for failure to maintain 

bridges, tracks, and rights of way, which could be viewed as a measure of administrative 

control.

Mainline railways comprising a minimalist system albeit with lines to the west

continued in operation. Railway companies which constructed lines under the ‘Special.’
1 ^or Private Acts were obliged to keep records of their Acts. . By the time of the passing 

of the General Acts, railways in England had already developed into a system brought 

about by numerous Special Acts. The Private Bill method was, despite much criticism.

Railway Clauses Consolidation Act. 1845. See as examples of special Acts Kingstown to Dublin 
Railway Act CLXIX. 1831 in The Law Commission and Scottish Law Commission Chronological Table of 
Local Legislation Vol. 1 Local and PersonalV See The Drogheda to Dublin Act (Guliemo IV Regis cap 
cxxxii 13th August 1836. 1&2 Will.4, Acts 1797-1860 London HMSO. p.247. Files of many o f the latter 
companies are available in the National Archives relating to dissolved companies. Plans are also available. 
See L. James, The Law of the Railwav. Barry Rose Publications, England, 1980, on cases of criminal 
prosecutions arising from fatal accidents i.e. 2 years’ imprisonment for unlawfully operating the points and 
signalling.
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used also for railway incorporation in Ireland as modified however over the course o f its 

use.

Following Irish independence. Acts, which were not repealed were carried 

forward. Among these were General Acts and the Local and Personal Acts mentioned 

already, which have been variously applied and amended since independence. Acts 

carried forward, and affected (amended / applied) since 1922 are available in the 

Chronologv of Statutes, the Chronological Table o f Statutes, Table 4, an official 

publication. The Private Acts affected, since 1922 are listed which were also carried 

forward. Transport Acts passed since 1922 is a further source o f statute law. 

European law has become a relatively new source o f much greater significance over 

recent years i.e. safety, access to railways.

Serious railway accidents in Britain have drawn attention inter alia to the nature 

of control and administration of railways. Official Inquiries in Ireland into railway 

accidents throw light also on sources o f railway practice and the application of 

regulations, surrounding safety.

See the Adaptation of Enactment Act s,17. Private Acts are set out in the Chronological Table of 
Statutes Table 5 listed under British Local and Private Acts. As the current edition runs to 1995 a further 
source of this sort of reference on railway Acts which cites provisions of cases is to be found in the Irish 
Current Law Prelims Tables. 2000. Another source on transport legislation is that of the Annual Law 
Review, by Byrne and Binchy.

A convenient source for the Transport Acts, which are enforce is to be found in a pocket size compact 
book entitled Irish laws. Acts. Index-1922-1996 Alphabetical Chronological 1997, Baikonur, County 
Wicklow, See also S. D. Barrett, Transport Policy in Ireland. Irish Management Institute, 1982.

See Report of Inquiry into the railway accident on the C.I.E. Railway at Arklow. Co. Wicklow on 3rd 
October. 1979. Government Publications Office, 1982. See Report of accident at Buttavant in August 1980 
(April 1981, Pr 9698) concerning the derailment of 10 o’clock ex Dublin passenger train due to set of 
unconnected points pointing or wholly made into the down siding for another purpose, leaving insufficient 
time to remake the points as train approached Buttavant station. See Report of railway accident near Gorev 
Co Wexford 31st December, 1975, Government Publications Office, July, 1977. See also early pamphlet 
“Principal causes of railway accidents with proposed remedies by servant of 15 years” emphasising hours 
of work and low wages impact on safety and gives example of accident from overwork and lack of personal 
care. Outline of blocking system is included, meaning, ‘in immediate connection with points and signals’ 
while the need for public pressure for adoption of interlocking system o f points and signals over a 
separative one is stressed, 1873 at PA 124 E. P.B. T.C.D. See also D Garnett supra in particular on 
standard operating signalling regulations being drawn up by arrangements on May 19* 1841 between 
railway companies with George Carr Glynn as chairman. See G Hogan and D G Morgan Administrative 
Law in Ireland. Round Hall, Sweet and Maxwell, Dublin, 1998 p.294 on specialised legislation for Tribunal 
of Inquiry. See also p.306 for elaboration on the case of Condon v CIE. unreported High Court. November
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Tort o f Negligence Predating the Industrial Revolution

The tort o f negligence was not a 19* century by-product of the industrial 

revolution. Case law had over centuries comprised two strands. One involved parties 

in a prior relation and the other turned on failure to guard against foreseeable injury. 

These emerged in the 17th century although there were earlier examples. In particular 

the ordinary care tort standard was changed for common carriers o f goods by the courts 

during the sixteenth or early seventeenth century to being strictly liable in tort on the
1 ftcustom of the realm. . The intention was to promote public policies based on moral 

principles o f fairness and justice. The change was not only to protect shippers but also to 

favour and encourage commerce by guarding against the carrier’s collusion and 

combination with thieves and robbers. The courts permitted a reduction in liability from 

strict liability o f the common carrier o f goods to that o f negligence. Contractual terms as

22. 1984 right to costs of legal representation by employee required to appear before a statutory inquiry on 
a railway accident in that the same constituted under sec, 7 of the Railway Regulations Act. 1871 a 
foreseeable consequence of the negligence o f CIE. See L. James, supra pp.361-400, on legal implications 
of railway mishaps in Britain. See in particular pp.363-364 on private inquiry to determine the precise 
cause of an accident and use of evidence collected to enable the undertaking to report the facts to the 
secretary of state for Transport as per the Regulation o f Railwavs Act 1871. See also p.364 on duty of the 
coroners in England Scotland and Ireland regarding death of persons proved to have been killed on a 
railway. See p.365 on sections 3 and 4 of the Act 1871 relating to public inquiry following a serious 
railway accident. See p.367 on formal investigation. See on new direction required in privatised model, B 
Clement, Ministers agree to appoint new ‘rail safety tsar’ Independent. September, 21, 2001. A key 
recommendation of the Cullen Report following rail disasters in Britain was accepted for a new rail safety 
supremo demoting the chief inspector role over the network. The chief inspectors functions at the HSE 
were to be given to the Rail Industry safety body. The HSE was to monitor performance of the industry 
and the ‘Rail Industry Safety Body’. No evidence was found to suggest that privatisation led to 
unacceptable levels of safety Rail Safety as a commercial organisation and a subsidiary o f Rail track 
should not, it suggested, have safety duties so that an independent body was necessary. Rail analyst P 
Rayner is quoted on the need for new blood as saying “We have to ensure that it is not a different circus 
with the same old clowns”. A new rail accident investigation body was recommended along the lines o f the 
aviation and shipping industry. HSE and the British Transport Police were the present investigators and 
HSE is to be replaced by the Rail Accident Investigation Branch, part of the Department of Trade and to 
have the duty to find the causes o f serious crashes. The HSE retains power to prosecute.

See R Kaczorowski “The Common Law o f Nineteenth Century Tort Law” Ohio State Law J 1127 (1990) 
5 1 a  corrective to the prevailing views o f legal historians who argue that negligence was a nineteenth 
century by product of the industrial revolution.

Ibid. p. 1136. Common carrier cases feature in the examination of cases involving parties in a prior 
relationship and the focus is on this type of case from 17* century England to mid-nineteenth century 
United States

** Ibid. p. 1142,
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noted already could impact on the duties involved both from the source o f tort law and 

the effect o f terms o f the contract.

Standard of duty of care for railway passengers

The common law did not impose as referred to earlier so strict a standard of 

liability on passenger carriers. The duty of carrying passengers safely differed from 

carrying goods on the basis inter alia that goods were inanimate. Passengers can care for 

themselves and as they have volition, they can bring about injuries by their own actions. 

The duty was to use ‘the highest degree o f care which a reasonable man would use in the 

circumstances’. The judges extended common carrier liability to new groups such as
•y 1

barge operators (in 1612), masters of ships (in 1672) and stagecoach operators (1698). . 

The utmost care required in providing roadworthy vehicles is almost indistinguishable 

from strict liability in the Carpue v London and Brighton Rv. Co. train derail case. It

”  Ibid. p. 1157. See Joseph K Angell, A Treatise on the Law of Carriers of Goods and Passengers by Land 
and Water. 1848. See the Irish case on immunity to liability by use of special contact provision of Devlin v 
Gt Northern Railway Co 1936 2 I.J.R p.55, which highlights the severe consequences resulting from 
contract for legal rights as to a claim in negligence which was dismissed without costs. It followed English 
case law to the letter. It involved an excursion ticket with “For conditions see back” and on the back stated 
it was issued subject to the conditions and regulations in the Company’s timetables, bye laws, bills and 
notices. The latter were displayed in the booking-hall. It was stated that “Excursion tickets are issued 
subject to the general regulations and to the condition that the holder shall have no rights of action against 
the company in respect of injury (fatal or otherwise) however caused”. The Plaintiff was injured through 
negligence of the company’s servant, while dealing with another passenger. The case followed Thompson 
V London. Midland and Scottish Railway Co.. [1930] I K.B 41. See p.56 of Devlin where it was contended 
that reasonable steps were not taken to bring notice of the exclusion to passengers including the Plaintiff 
and that the onus of proof was not discharged. An ordinary ticket would have allowed damages for 
negligence whereas the bye law applied to terms of issue of low fare tickets referred to in the case as the 
special contract. The question of reasonableness arose only in goods contracts under the Railway and 
Canal Traffic Act 1856. Note the different stance from Parker v South E Ry. Co. which concerned goods 
and imposed far stricter duties on the railway company regarding its duties on limiting terms. In Adderlv v 
Gt. N. Ry. Co.[1905] 2 1.R 378 a passenger who was injured where a drunken man broke a window had an 
ordinary ticket. The case of Gallagher y Gt. Western Rv. (1874 -75) 8 I.R p. 326 sets out how limitation of 
liability could apply and be deemed to be fair and reasonable in relation to goods. Restrictive contracts 
were prima facie unjust and unreasonable, but could become just and reasonable if there was an ahemative 
left to the party forwarding or delivering the goods at the time. Note the latter could exist if there were two 
rates, the lower one of which might have had exclusion clauses.

R Kaczorowski. 1158.

Ibid. pp. 1136-1137.

(1844) 5 Q.B.747. The company was sued as carrier rather than on statutory breach. The accident 
happened as a result of excessive speed, in circumstances where the rails were defective at the spot. See p
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740. A witness expressed his opinion that the train must have been proceeding at a speed, which, 
considering the state of the rails must have been hazardous. Showing that the train and railway were 
exclusively under the management of the company was said to be a prima facie case against the company. 
See p751 on the direction to the jury Denman L CJ at nisi prius on the point. It was presumable that the 
accident arose from their want of care, unless they gave some explanation of the cause by which it was 
produced, which explanation the Plaintiff not having the same means of knowledge, could not reasonably 
be expected to give. He adverted to the suggestion of the witness that the speed was too great for the state 
of the rails at the spot, as furnishing, one hypothesis that might account for the event. Note also that on the 
question o f carrying being adapted to the railway it was that the evidence pointed to not repairing the rails. 
The question of lack of notice under statute law contended for the defendant was held not to apply as it 
related to statutory duty such as the example of neglect in fencing the railway. Palmer v The Grand 
Junction 5 Bing 274 was relied on, to show that a railway company were not entitled to notice of an action 
for misfeasance as carriers. That case concerned chattels whereas here the damage was to the person, but 
in both they were sued as carriers. The only difference is that the negligence in one case is presumed, in 
the other must be proved. Note duties on maintaining the railway as a statutory duty that “while they keep 
it open under the act, they must keep it under repair according to the principle laid down by Tindal C.J in 
Lancaster Canal Company v Pamabv. 11A & E 230, 243 in Exchequer Chambers affirming the judgment 
of Q.B in Pamabv v The Lancaster Canal Company 11A & E .223. Evidence of the state of the railway 
was given only to the caution, which it made necessary in conducting the train. See p.756 of Carpue v 
London & Brijzhton Rv. Co. on this. The injury arose from misconduct as carriers and not as proprietors. 
See R Kaczorowski supra p. 1164. See also leading case of Donoghue v Stevenson [1932] A C. 562 for 
review of earlier cases including US case at the time, where as put by Atkin J the mouse had emerged from 
the ginger beer bottle before Scotland. In particular for the railway context of liability Lord Atkin cited two 
railway cases supporting proposition of duty of care p. 580. “The liability for negligence, whether you style 
it such or treat it as in other systems as a species of ‘culpa’ is no doubt based upon a general public 
sentiment of moral wrongdoing for which the offender must pay”. Given the impracticality o f rights to 
demand relief for all acts or omissions, which would be censured by any moral code, rules o f law limit the 
range o f complainants and the extent of their remedy. Who is my neighbour for purposes of application of 
law is as illustrated restricted. See elaboration of Le Lievre v Gould 9 (1883) IQ.B 491,497, 504 on 
proximity limiting the doctrine of the duty o f care, which appeared to Atkin J to apply to persons, ‘who are 
so closely and directly affected when I am directing my mind to the acts or omissions, which are called in 
question’. See reference to Cunnin)zton v Great Northern Rv. Co. (1883) 49 L T 392 decided between the 
argument and the judgement in Heaven v Pender IIQ.B.D. 517. Cunnington as it supported the view that 
the manufacturer owed a duty to the consumer to be careful but in both of these cases as observed by Atkin 
J ‘The Court negated any breach of duty, the expression of opinion is not authoritative’. See in particular 
pp. 586-587 Grote v Chester and Holvhead Rv. (1848) 2 Ex. 251 as authority being a simple action on the 
case for negligence and the Court upheld the duty to persons using the bridge to take reasonable care that 
the bridge was safe. A bridge whose use was licensed to the company to carry passengers had been so 
negligently constructed that it collapsed injuring the Plaintiff Law on liability for invitees and licensees 
had not been developed. Atkin J did not see the case as resting on implied contract. Note also re: Grote v 
Chester and Holyhead Ry. p 251 that the mere fact of employing competent engineers would not relieve the 
company from the consequences o f an accident arising from a deficiency in the work- Atkin J in Donoghue 
V Stevenson went on to list cases in the Courts below for examples of the proposition that no duty of care 
was owed p. 587. See p. 597 where he distinguished two cases, Caledonian Rv. Co. v Mulholland or 
Warwick 0898) A.C. 216 where the relations were not proximate as after contract with the other railway 
company ended, there was no duty on it to examine a wagon which it had handed over to it. The brakes on 
a wagon so given and used on the other railway line had failed, killing a worker caught between two 
wagons as the second had to be pulled up. Both companies were sued. Reversing an earlier decision it was 
shown there was no duty cast on the Caledonian in respect of anyone using the wagons on behalf o f the 
other railway company to take care that the wagons were in proper working order after the coal had been 
delivered at Dumfries station so that the company had to be dismissed from the action. The pleadings did 
not allege any relation existed between her deceased husband and the appellants. The only substantial 
averment contended was that the wagons were theirs and that they were not in proper working order. The 
Caledonian had nothing to do with the further haulage and no obligation was owed to persons in the service 
of the railway company to whom the wagons were given. The further journey delivering the coal to the
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is o f note that in the later case o f Readhead v Midland Rv. Co. due care meant with 

reference to the contract to carry, a high degree o f care and casts on the carriers the duty 

of exercising all vigilance to see that whatever is required for the safe conveyance of their 

passengers is in fit and proper order.

Statute Law bringing about Specific State Company fo r  all Railways

The Transport (Reorganisation of Coras lompair Eireann) Act. 1986 brought 

about the state owned company- lamrod Eirearm - Irish Rail (I E). Coras lompair 

Eireann was established in 1945 by the Transport Act. 1944 (1944 no.21) as a means of  

amalgamating the Great Southern Railways Company and the Dublin United Transport 

company Limited. It was constituted as a new statutory Board and as a body corporate 

by the Transport Act. 1950. The number of members on the Board was to be not less

gasworks was unconnected with the company The case of Heaven v Pender, was distinguished, being a 
case where dock facilities were defective for ships invited to use them. A stage for painting ships injured 
the Plaintiff for which they were responsible. There was a duty to maintain the gangway. There might 
have been a duty on foot of a contract to the other company. See p.231 of Caledonian, where Lord Shand 
in his summing up said, “I don’t think the husband of the Plaintiff could have taken the benefit of it. Such 
a contract would have been res inter alios. A noxious or dangerous instrument would attach different 
considerations. There was no relevant ground to found liability. In Donoehue v Stevenson, reference is 
made to Cavalier v Pope [1906] A C. 428, which pointed to the finding that the wife of a tenant could not 
recover for personal injuries arising from non-repair of a house let to husband who had contracted with the 
landlord and the wife was not a party. In letting of unfurnished house there was a well-known absence of 
any duty, which prevented any cause of action for negligence. The case of Bottomlev v Bannister [1932] 
IK.B 458 was distinguished. It was an action by the Plaintiff on death by gas fumes of parents in 
unfijmished house by apparatus not known by the landlord to be dangerous. See p. 598. As stressed by 
Atkin J ‘When the danger is in fact occasioned by his own lack of care then in cases o f a proximate 
relationship the present case will, I trust supply the deficiency.’ See p.570 George v Skivington (1869) 
L.R. 5 Ex.l. Note that the case, which was in conflict with Winterbottom v Wright 10M.& W109., was 
approved in Donoghue v Stevenson were a party who had not purchased noxious hairwash and suffered 
from its use was successful in negligence claim. See McMahon and Binchy p.l45 on negligence involving 
failure to comply with required standard of behaviour and the standard of the reasonable person lacking 
particularity set out in Blyth v Waterworks Co (1856) 1 lExch. 781. The existence of a duty of care was the 
basis of negligence and case law shows that the duty was a clear matter of law in the area of carriage. 
Injury through other railway activities required the duty to be established. In Palsgraf v Long Island 
Railroad Co (1928) 248 NY 339, an injured passenger on a train platform failed on the duty of care aspect 
in the unusual circumstances of a train passenger dropping explosives on being ushered onto a moving 
train. The likelyhood of anyone carrying explosives, which would cause as a result of being dropped, the 
weighing scales in the station to fall on a passenger was a most unlikely risk, so that there was no duty to be 
obeyed as they had no notice of the explosives. It could also be said that the wrong by the railway staff a 
feature of other cases, did not cause the injury. It might be added that the Plaintiff could have succeeded 
against the party carrying the explosive. All, the ingredients of negligence, including the Plaintiff, being 
foreseeable would have applied to the carrier of the explosive. See also Binchy and McMahon pp. 135-136.

(1868-69) 4.Q.B. L.R379.at p.393.



than three and not more than 7, and was to be appointed by the government. The old 

Board and company set up in 1945 was dissolved by the 1950 Act and the undertakings 

were transferred to the new Board. The Grand Canal Company was dissolved and the 

assets were transferred by the Transport Act. 1950. The Transport A ct 1986 required the 

Board to bring about the establishment of three separate subsidiary companies xinder the 

Companies Acts, one of which responsible for railways was to be named lamrod Eireann 

(Irish Rail). The functions of the Board were conferred on I.E as a separate company 

with separate management and staff from that of the other two companies created under 

the Act, namely Bus Eireann and Bus Atha Cliath. lamrod Eireann was, wdth the other 

two companies, to become a wholly owned subsidiary of C6ras lompair Eireaim.

Statutory Source of Function and Powers

Implications of the Companies Acts are modified by the 1986 Act. Functions of 

providing public transport were conferred on C6ras lompair Eireann, by the Transport 

Act. 1950. whereas the Transport (Reorganisation of Cdras lompair Eireann) Act, 1986 

gave the right to exercise them to the companies, which it was obliged to set up. i.e. a 

railway company, I.E. The powers of the Board (CIE) are vested in the companies in 

relation to the functions set out in the objects clause of the memorandum of association of 

I.E.

The 1986 Act also provides for the vesting of further functions and powers of the 

Board in the companies, on approval of the Board and with the consent of the Minister 

for Public Enterprise and of the Minister of Finance. This is to be done by adding them 

to its objects clause and amending the Memorandum by special resolution. The 

memorandum and articles are required to be consistent with the 1986 Act, to have 

approval of the Board and consents of the Minister for Public Enterprise and Minister for 

Finance and Minister for the Public Service. Ministerial consent is required for alteration 

of the memorandum and articles.
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No Transfer o f Land to the Railway Company

Alienation of the shares of the company is restricted by the 1986 Act. The 

companies were by to be limited by shares conforming to the conditions laid down in the 

Transport Act. 1986. A vesting day was set as February 2nd 1987 by virtue of the 

Transport (Reorganisation of Coras lompair Eireann) Act. 1986 (Vesting Day) Order. 

1987. . The vesting was related to property used in conjunction with a function, which

is by virtue of the Act conferred on a company. The 1986 Act s. 17 excludes land but the 

Board has under s. 16 discretion to licence, authorise use by any of the companies of any 

land. There was considerable debate as to whether there should be two or three 

companies in that the creation of three companies was seen to facilitate privatisation then 

regarded with disfavour.

Light Railway Legislation and Specific Irish sources

Although extensive, the light railway dimension is mainly of historical interest. 

No one map appears to include all of the lines. A cheaper and more expeditious means of 

forming companies was provided by law than mainlines. This type of cheap railway, 

developed in Ireland before England under a different legal procedure to the system of 

mainlines. They required a much greater volume of Acts, running to hundreds in number

S.6. See also Sections 7, 8, 10, 12 and 19.

^^OS.I. No. 25 of 1987.

“  A list of the Dail debates are set out in Irish Current Law Statures Annotated. 86 /31-02. Round Hall 
Sweet and Maxwell. (1984-1986). The Minister has discretion to confer fiirther fiinctions on the Board by 
order including fiinctions in relation to the development of assets o f the Board with consent of the Minister 
for Finance for every such order. Functions include powers and duties. See also A New Institutional 
Framework For Public Transport. Department of Public Enterprise. 2000 p.9 on awareness o f public 
transport in promoting sustainable development and addressing social inclusion and of the urgent need to 
improve railway safety and renew the mainline rail network Investment alone was not seen as sufficient to 
deliver the transformation intended. Public/private partnership was to be a consideration to overcome 
constraints outlined. New institutional arrangements were being planned Bus Atha Cliath and Bus Eireann 
were to become independent companies competing with others licensed or franchised to provide bus 
services throughout the state. Public transport was to be opened up to market forces. The state although 
having a responsibility to ensure a defined standard is not seen to have a need to be involved as in state 
owned companies. The state is to pay for a defined quantity and quality of service.
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relating to the hundreds of light railways The term light railway, which is difficult to 

define, was in the words of W.M Acworth “something simpler and cheaper than an 

ordinary railway”. A recognisable feature of the light railway was its light vehicle. It is 

remarked that 194 of the 309 miles built under the 1889 Act were standard gauge.

The law concerning tramways and light railways involved complex legislation. . 

The procedure of Orders in Council to set up companies constituted a much different 

approach to the use of the Private Bill. The Rail wav Times is a useful source for aspects
A r t

of light railway law. . Destruction of documents as a result of the Four Courts fire led 

to the need for reconstitution of companies incorporated under the Company Law Acts as 

an additional aspect in Irish legal history of light railways. The term light Rail was first 

used in the Regulations of Railways Act. 1868.

Statutory power was given to the Board of Trade to license the construction of 

such railways, but with limits on load and on speed. Some of the early Acts in the area of 

tramways and light railways lacked practical application or significance. W.H Cole 

remarked that the limitation on the axle load ‘assisted to render the Act inoperative’. 

(1868). The law imposed restrictions on the use of mainline stocks. The earlier Railways 

Construction Facilities Act. 1864 was also inoperable, designed for obtaining of powers

P 6  Cuimin, The Baronial Lines o f  the Midland Great Western Railway. Loughrea and Ballinrobe 
Transport Research Association, 1972, pp. 10-11. Note that engineering plans o f  individual lines give 
detailed local information o f such lines and o f  surrounding areas as to features with a bearing on rail 
development available in the National Archives. Literature on the extent o f  railways in Ireland often 
includes this dimension without distinction o f  type or allusion to their different funding. See Flanders The 
Countv Donegal Railwav. 1996, with introduction by J Begley pp. 1-4 on initiation o f  light railways by 
Lord Lifford and Samuel Hayes landowners around 1860,

See Charles A Stanuell, The General Tramwavs (Ireland^ Acts and Orders in Council with Index. 
William McGee, pub. 1890 a recommended author on the area.

See Railway Times, September 28***. 1895. p.395. The Light Railway Acts are brought together.

^  31 & 32 Viet. Cap 119. The light railway company details in the National Archives include the Order 
setting them up and material in both manuscript and print up to their dissolution. The Plans for such 
railways are also available. See for e.g. OPW 5 HC 111 on Arigna Valley Railway in National Archives, for 
inclusion o f townlands and parishes and local road infrastructure in plans. See OPW 655/19 South Ulster 
and North Connaught Light Railway, 1919.
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to make branches, new works in connection with existing railways. The light railways 

saw acceleration in their construction through statute as late as the Transfer o f Railways 

Ireland Act. 1890. The Act gave powers to existing railways hitherto excluded to become 

promoters.

W H Cole refers to some 230 miles o f light railways built between 1860-1883.

It is o f significance that The Tramway (Ireland) A ct 1860 s.24.permitted only the use of 

animal power. It was not until the passing o f the Tramways (Ireland) Amendment Act. 

1871 that the use of mechanical power and steam locomotion was permitted in the light 

rail context, so that this latter Act must have been o f the most practical use. .

27 &28 Viet. Cap. 121.

W.H Cole Light Railways at Home and Abroad. London, Charles GrifFin and Company, 1899,a 
recommended author. See pp. 137-143 a section on the system o f light railways in Ireland, which includes 
the procedure for obtaining authority, which differed substantially from mainline railways.

See E O McDevitt’s Contemporary text on light railway- A Manuel of The Acts for The Construction of 
Tramways and Light Railways in Ireland. Alex Thom. pub. 1883. The book deals primarily with 
compulsory purchase in the context of this type o f railway and discusses the restrictions, which were 
placed, on the amount of land that could be acquired without consent of owners. See for modem context of 
light railway Transport (Dublin Light RaiH Act. 1996. See also S.I. No. 59 of 1999 Transport (Dublin 
Lipht Rain Act. 1996 (Line A - Tallaght to Abbey Street Light Railway.^ Order. 1999 in particular Part I 
for meaning of “light railway.” Light Railway means a way formed aboye, on or under the ground by 
parallel rails with yehicles having wheels flanged or otherwise suitable only for use on and to be guided by 
such rails the entire being designed to transport passengers mainly in an urban area and to a greater or 
lesser extent on public roads. See also S.I. No 280 of 1999 line B. See also S.I 370 of 2000 and S.I 371 of 
2000. Orders made connected with the Transport (Dublin Light Rail) Act. 1996 See also T Flynn’s 
annotation of the 1996 Act in Irish Current Law Statutes Annotated. Round Hall Sweet and Maxwell 1996 
pp. 24-01 to 24-03 haying its origins in proposals to facilitate development of a viable transport strategy for 
the greater Dublin area which led to establishment of the Dublin Transport initiative in 1988. The latter 
suggested that there would have to be a transfer from private to public transport in order to improve 
accessibility throughout the greater Dublin area. It recommended in its final report a street light rail system 
as part of its overall transport strategy, which recommendation was followed by the government and 
included in the National Development Plan and Operation Programme for Transport. 1994-1999. See 
overview of Act and also discussion on constitutional aspects of issues of compensation for loss as a result 
of introduction o f the system. Disruption of business was not provided for by the legislation. See case law 
seen as significant in dealing with issues arising from the lack of compensation caused by disruption to 
business during the construction phase of the project. See Hogan and Whyte Kelly The Irish Constitution 
2*** ed. 1994, p. 1090 reference to points raised on applying certain considerations as to whether a limitation 
on a property right offends against the Constitution. Seen as a test for the court, the first to consider is 
whether the objective giving rise to the complaint is justified in terms of social justice and the exigencies of 
the common good. The second is the means for securing the objective compatible with the Constitution. 
Flynn cites the case of DPP (Long) v McDonald [1983] ILRM 223 for its relevance in considering 
constitutional issues on compensation. The issue was whether sec.92 of the Road Traffic Act. 1961 which 
permits the making of bye laws providing for the free passage of vehicular traffic through public roads on 
the occasion of fairs or markets, could have the effect of interfering with a form of property right. 
Although prohibitions were not unconstitutional the case outlined the grounds on which interference can be
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Impact o f Law in General on Railways

As well as law specific to railways many different branches o f law have had an 

impact as in other institutions from the 19* century onwards. Suffice it here to mention 

one modem example, the Occupiers Liability A ct 1995 from perhaps some 200 or more 

Acts o f significance to railway activities. Case law some serving as precedents in many 

fields involved railway activities, which highlight both the state o f legal development at 

the time and influences on it as well as court procedure in the 19*̂  century. Like any 

other body or individual, railways are subject to the statute law of the land, the common 

law o f contract and tort so far as it has not been amended by statute, either generally or 

by special Acts relating to railway companies. Law o f the modem railway has been 

influenced by monopolisation, subject as shown to the broader European law dimension. 

Statutory criminal law developed in the 19* century, as did the application of the concept 

of vicarious liability.

This state o f legal development had an impact on the number of claims in 

negligence. The non-recovery o f compensation for fatal injuries before Lord Campbell’s 

Act left dependants o f both without redress by compensation through law. Actions

unconstitutional. Reference is made in the annotation to O’Callaghan v Commissioner of Public Works 
[1989] ILRM 364 and Cafola v O’Malley [1985] IR 467 as examples of cases where restrictions by statute 
without compensation were upheld. See also remarks on need to establish causal link between diminution 
in business and the construction of the project as a further difficulty. See section 24-03 for references for 
Parliamentary Debates concerning the Light rail Act.

B McMahon and W.Binchy, Law of Torts. 3"* ed. 2000, pp.479-531 on Employers’ Liability Act. See 
also D S Greer “A False Mawkish and Mongrel Humanity”? The Early History of Employers’ Liability in 
Ireland, in Liber Memorials Professor J C Brady. Ed. O Breen, J Casey, A Kerr, Round Hall, Sweet & 
Maxwell, 2001, p.227. See J. Simmons and G. Biddle, supra p.255. See lamrod Eireann v Ireland [1995] 2 
ILRM 161 & S C 1996 2 ELRM 500 on company status under Article 40. 3. 2 under the Constitution being a 
case on the first application of the proportionality principle dealing with joint and several liability of joint 
tortfeasors where sections 12 and 14 of the Civil Liability Act. 1961 were challenged. See G Hogan, “The 
Constitution, Property Rights and Proportionality” (1997) Ir.Jur.373. for discussion of law and principle of 
proportionality. See McMahon and Binchy, supra p. 100 for detailed elaboration of the above case, where 
the statutory rail company was liable for full amount as concurrent wrong doer although liability had been 
apportioned at 30% for the railway company and 70% for farmer whose cattle who caused the derail which 
resulted in personal injuries to the Plaintiff passenger. See also pp. 161-162 on the standard of care in a 
variety of relations including the transport context and aspect of eliminating risk in a variety of cases e.g. 
Devine v lamrod Eirearm [1996] Ir. L. Log W.419 (CC) where the defendant had no case to answer where 
the Plaintiff was attacked on the train as Smith J considered duty of care would not amount to providing 
“virtual security men” to attach liability. See p. 163, Noonev v Roval Canal Co. Batty’s Irish Reports 
1825-26 357 (KB) where canal company was not liable in negligence to Plaintiff whose boat struck a stone
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had to be brought in personam. Death ended the right to compensation. Drawbacks 

continued in law however for railway workers who were injured. Despite the statutory 

changes for fatal injury claims, as the doctrine of common employment developed, it was 

to remain an obstacle until much later even after statute law in the 1880’s came to deal 

with employers’ liability.

Simmons and Biddle remarked of the early years of railways run by independent 

companies, that governments took a keen interest in their operation, their fares, policies, 

and safety. Attempts to impose regulations were ‘often successfully opposed or watered 

down’ by company directors of railways in both Houses of Parliament throughout the 

19th century. The impetus to development of law came mainly from public opinion and 

the frequency of railway accidents.

Implications in Law of the Rail-Passenger Relationship and the Carriage of Goods

A significant influence in the application of law for railways was the number of 

case law precedents, which as put by J Simmons and G Biddle evolved over many 

centuries. Travel by train although influenced by earlier modes had to create new 

working practices while the law was derived from the stagecoach era. Some early train 

travel as in the case of the stagecoach required booking by entry of the name on the bill 

of fare. In the longer-term mass travel necessitated standardisation of tickets, which was 

pioneered by George Bradshaw. Dealing with the duty to produce the correct ticket for 

inspection was a new problem facing operators.

The legal basis of the rail-passenger relation continues to be based on contract, 

with the railway timetable constituting the offer and the purchase of a ticket being the 

acceptance by the passenger. Further the ticket may be subject to conditions in the

in the canal. Liability was unlike carriers for consequences o f  such accidents as reasonable care could 
have provided against. See also Dowling v CIE 94 ILTR 67 (SC) on the personal nature o f  employers 
liability despite corporate status o f the company. See Shinkwin v Quine-Con and Quinlan 2ILRM 2001, 
S.C 154. The sole shareholder and controller was held liable for negligence arising out o f injury at work. 
He was intimately involved in the management o f the factory and supervision o f the Plaintiff

Simmons and Biddle supra, p.255.



company bye laws and regulations. . The contract consists of outstanding obligations 

on both sides, termed ‘a contract upon an executory or future consideration’, being an 

offer of a promise to carry the passenger at a stated fare. The offer must be capable of 

acceptance or of being converted into a contract. The intending passenger must have 

finally declared his readiness to undertake his obligations upon certam specified terms. . 

The distinction between invitation to treat and an offer was the issue in Denton v Great 

Northern Railway where notification was held to be a definite offer. The Plaintiff was 

awarded damages for loss of an appointment, having relied on a printed time-table that 

was not yet published. Having planned his journey earlier, he travelled to Peterborough 

on an early train from London and carried out his business there, intending to go to Hull 

on the basis of the timetable by evening, but there was no such train and there had not 

been a train over the whole o f the month. No alteration was made to the timetable for 

March although the railway company knew there were substantial alterations in running 

of trains, which were not under their control. The Plaintiff could not get to Hull on time 

for a morning appointment and he incurred damages of £5 .10s. The question was 

whether he was entitled to recover. The issue in the case was dealt with in the Superior 

Court rather than the county court as it was considered to be of general importance. At 

the bottom of the timetable was, ‘The companies make every exertion that the trains shall 

be punctual, but their arrival or departure at the times stated will not be guaranteed, nor 

will the Companies hold themselves responsible for delay or any consequences arising 

therefrom’.

The Plaintiff discovered only too late at the booking office that there was no train 

from Peterborough to Hull. The claim was for the discontinuance of the train before it 

had been published in the time-table and not from failure to provide a train after its 

introduction had been published in the time-table. Campbell C.J treated the case as

^  See Simmons and Biddle, supra p.256.

See L James, supra p.205.

^*(1856)5 E&B,Rep,  860.
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important, both as regards the public and railway companies. The representation in the 

timetable was not to be treated as waste paper. As there was a contract the Plaintiff was 

entitled to recover and also on the ground there was a false representation by the 

company. Wightman J noted that the publication of the time tables amounted to a 

promise to any one of the public, who would come to the station and pay for a ticket, that 

he shall have one by the train at seven. He remarked that this will make the Company 

liable though there be inevitable accidents. However on this point he noted that the 

proviso protecting the company on delay did not apply, where the train is altogether taken 

off. The defendants were liable as having induced the Plaintiff by a continued knowingly 

false representation to believe that there was a train at seven to Hull, which he, believing, 

acted upon it to his prejudice. It is of note that Crompton J. agreed on false 

representation aspect but was not prepared to say there was a contract. Nowadays 

there is likely to be disclaimer of responsibility for inaccuracy and rights are reserved to 

alter services, leaving the travelling public without redress generally. Crompton J opined 

also “But I doubt whether they are answerable on a contract to do all that may be found in 

the time tables, if there be anything there beyond what would be implied as part of their 

duty as carriers”.

In theory the contract comes into existence as soon as the intending passenger 

purchases the ticket and retains it without objection. This was seen as the safer point as 

the ticket may give notice of unacceptable conditions. The outstanding obligation by the 

intending passenger is then to pay the fare and that of the railway to carry the passenger 

to his destination on the agreed terms. The ticket is not a strict legal requirement but 

serves as a receipt as evidence of the contract and of paying the fare. A ticket also 

comprises notice of terms of contract developed from railway commercial practice. It is 

treated in law as a commercial document and not a mere receipt. Terms are in part 

express and in part implied. The ticket should give sufficient notice to the traveller inter 

alia of being subject to regulations and conditions and bye laws, appearing in the 

publications of the undertakings. The effect in law of such declarations was held up to

Ibid. p.808 

'“ ibid. p.869
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scrutiny in a number o f cases. It was necessary for enforceability in such cases to 

show that the railway had done what was reasonably sufficient to give notice o f the 

conditions.

Exclusion o f Liability for Negligence and Impact of Conditions Considered

In Thompson v LM & S. Railway Co. an illiterate Plaintiff was not entitled to 

damages where the contract was also used to exclude liability for negligence. A relative 

bought the ticket, which had the words “Excursion. For conditions see back” on the front 

o f the ticket and had notice on the back, which clearly indicated (at least to a literature 

person) that it was issued subject to conditions in the company’s timetable and excursion 

bills. The timetables costing a further 6p excluded liability for injury however caused. 

The Court o f Appeal held that the illiteracy was irrelevant describing it in the context as 

‘a misfortune not a privilege’. It is of interest that earlier case law showed greater 

tolerance o f illiteracy where proof o f notice was required mainly to promote justice and 

fairness in situations.

The burden was not great for judicial recognition o f the power to limit liability by 

printed notice. English judges permitted limitation o f liability by carriers through the use 

o f printed public notice in 1769. O f special note for contrast to Thompson v L.M and S 

Rv. Co. is the decision that, a printed public notice was ineffective in limiting carrier 

liability if  the shipper was illiterate or if  he had not read the carrier’s notice. The 

limitation o f conmion law liability by the common carrier in the contract for goods 

required the carrier to show he had informed the shipper o f his disclaimer o f liability and 

the terms of carriage. Further, ambiguity in the terms voided it. Judicial insistence on 

proof, where notice was questionable, reflected concern for justice and fairness in earlier 

cases. The case for example o f  Davis v Willan ** pertained to failure o f proof o f 

notice in the instance o f illiteracy.

See Parker v Southern Eastern Railway (1877) 2 CPD 416. 

“̂ [1930] 1 KB.  41.
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Continuity and consistency is postulated rather than sharp change in 19* century 

tort rules, principles and policy as a corrective to Judge Posner and other scholars who 

use legal history to support their argument that the law of tort should promote economic 

efficiency. The use of exclusion clauses can be seen as a movement away for a time by 

means of the theory of contract, from tort law, a means to make people behave in morally 

appropriate ways. Those most seriously affected, by the use of exclusion clauses as in 

accidents had in reality little or no input in shaping the terms of the agreement. In the 

absence of exclusion of liability, tort law could hold companies to community standards 

of reasonable behaviour in order to minimise injuries and losses, and to promote honesty 

and fairness in economic relationships.

The case of Devlin v Great Northern Railwav Co. (Ireland) concerned the use 

o f exclusion clauses with the cheap railway ticket, highlighting drawbacks over the 

ordinary ticket. An excursion ticket for a day out from Coalisland to Warrenpoint was 

subject inter alia to the condition that the holder was to have no rights of action against 

the company in respect of injury (fatal or otherwise) however caused. The Plaintiff was 

bound by the special contract on acceptance of the ticket. Indication of the special 

conditions by reference to the timetables and notices was held to be sufficient notice of 

their existence and contents. The Plaintiff passenger was knocked off her balance and 

caught the frame of the door, as a porter had “really shoved” one of the excursion party 

who was under the influence of drink into the compartment as the train was about to 

leave. The porter slammed the door to close it and badly injured the Plaintiff s thumb. 

The defence of the company succeeded on appeal. It was contended that railway 

companies were not common carriers of passengers and accordingly no question of 

reasonableness of the conditions or regulations could arise as in the special contract under 

The Railwav and Canal Traffic Act. 1951. If such a condition was then so unreasonable 

that nobody would contemplate its existence it might not be found to be binding.

See R K Kaczorowski, supra pp. 1140-1142.

2 Stark. 249, 171 Eng. Rep. 646 (KB 1817).

If. Jur. 55 (9 (N IH  C, KB).
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Thompson’s case was referred to. It was not accepted that breach of the bye law relating 

to intoxicated persons by the company servant could take away immunity against claims 

under the condition. Failure to enforce the bye law through the powers given in relation 

to drunken passengers amounted to negligence as the bye law could not be overlooked in 

measuring the duty of the company, but nevertheless this did not rescind or terminate the 

contract with the passenger nor was the Plaintiff relieved from the consequences o f the 

condition so as to have a right of action.

The impact in particular of conditions on contract of carriage is that a passenger 

does not have a right to be carried by any particular train at any particular time. It is of 

note that contrary to common law, the contract as held under English law ‘gives no 

enforceable right to be carried at all’. In Hobbs v London & South Eastern Railwav 

a passenger suing on a contract of carriage, resulted in success for the Plaintiff for 

damages for inconvenience under common law for breach of contract. Damages claimed 

for illness and its consequences were too remote from the breach of contract. A family 

which included two children of five and seven years old, was left stranded on a rail 

journey as the train went on to Esher rather than Hampton Court. They had to walk in 

drizzling rain from Esher to their destination of between four and five miles, late at night 

unable to get a conveyance or accommodation at an inn. Cockbum C.J. on the claim for 

damages for illness on the part of the wife, stated that the injury for which compensation 

is asked should be one that may fairly be taken to have been contemplated by the parties 

as the possible result of the breach of contract. “Therefore you must have something 

immediately flowing out of the breach of contact complained of, something immediately 

connected with it and not merely connected with it through a series of causes intervening 

between the immediate consequences of the breach of contract and the damage or injury 

complained of ”. Archibald J said o f the breach of contract that the party breaking it

^  See McMahon and Binchy, supra p. 175. See L James, supra pp.210-240 on terms and obligations.

See James, supra p.213.

“*(1875)L R  lO Q .B 111

p. 119 N ote that case o f  Hadlev v  Baxendale 9 Ex .341; 23 L.J. (Ex) 179 was cited and allusion to  
circumstances that might take it out o f  the strict rule.
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must be held liable for the proximate and probable consequences of such breach, that is 

such as might have been fairly in the contemplation of the parties at the time the contract 

was entered into. In the circumstances, illness was too remote as it was neither a 

necessary or probable consequence of a person being put down at an improper place, and 

having to walk home, that he should sustain either personal injury or catch a cold. The 

application of conditions as standard might nowadays entail only a right to the return of 

the fare.

Cooke V Midland Rv. Company concerned a colliery worker who had to return 

home after waiting 2 hours for the train. There were no conditions in the contract so that 

he succeeded in recovering for the loss of his wages for the day, being a direct 

consequence of breach of contract. There had been agreement to run a special early train.

. The railway company had a duty of reasonable diligence regarding punctuality in 

accordance with the timetable treated in law as a promise. In Fitzgerald v Midland Rv.
C l

Co. a case involving delay, due diligence was held to apply but it was also held that the 

duty on the part of the railway company was not an absolute one. Neither was the delay 

in the instance such as to put the whole traffic arrangements on trial. The case of French 

V West Clare Railwav Co. resulted in an award of damages of £10 claim to the singer 

Percy French, who missed a concert due to the late arrival of the West Clare. In Franklin

’“ ibid. p. 124 

’*(1892), 57J.P 366.

See also Macnamara, supra 1925 p. 51 for bye law legal history on power under The Railwav Clauses 
Act. 1845 s. 108 being subject to the provisions o f  that Act and to the Special Act o f  the company to make 
regulations for specified purposes an example given related to preventing the smoking o f tobacco and ticket 
related matters.

L.T.771. Due to flooding on the Une, a train was delayed and failed to meet the connecting train, which 
had already left when the plaintiff arrived. It was contented unsuccessfully that the contract obliged the 
company to reach the connecting train on time. It appears that there will not be liability for unavoidable 
delay. See also McNamara supra 2*** ed. 1888. See also p.457-458. See also p.490 on non-payment o f  
train fare for legal implications o f  defraud in relation to negligence. See also 3"* ed. 1925 p.497. Note Gt. 
Nt. Rv. Co. V Harrison 10 Exch. 376 where it was stated that it is sufficient that the passenger be travelling 
without intent to defraud the company or to evade payment o f  the fare. See also Brown & Theobald 4* ed. 
1911 p.318.

31 I.L.T.R. 140 Co Ct. 31 I.L.T.R. 140. See also Irish Reports and ILTR Digest 1894-1903 Stubbs 
Dublin, 1907.
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V Waterford and Limerick Rv. Co.^̂  the railway company was liable for negligence. The 

Plaintiff was travelling on the night mail for a morning fish market, but was unable to get 

out o f the train as the door was locked. The train was shunted into the yard and she lost 

the market

The relation between carrier and railway passenger and a licence was seen as 

essentially different. In Butler v The Manchester. Sheffield, and Lincolashire Railway 

Co. Lord Justice Lopes answered the rhetorical question. “Is not the contract o f the

Co. Ct 31 I.LT.R.140. See also Bums v Ulster Railway Co. Cir. I.M. 534 where the company was liable 
as the timetable advertised a train for a fair day and it was delayed nearly three hours en route, causing the 
passengers to be late for the fair.

English Court of Appeal decided on 12 June 1888 See “Eviction of railway passengers not producing 
tickets (1888) 22 I.LTSJ. June 30, 1888, 319-320, In Butler v The Manchester. Sheffield and Lincolnshire 
Railway Co it was noted there was no English decision on the point whether a passenger who lost his ticket 
and failed to produce it could be ejected. The passenger had been ejected and detained, having lost the 
return part o f his ticket and despite offering to pay the full excursion return fare. The lull return ordinary 
fare was demanded. There was judgement for the railway company fi-om which there was a successfiil 
appeal. See Wood and Leadbitter, 13 M & W 838. Butler differed from the Irish case of McCarthy v 
Dublin Wicklow and Wexford Ry. Co.(1869) Ir. R 3 C.L. 511. The latter gives extensive review of case 
law and statutory interpretation as between general Acts and bye laws. The decision on appeal moved 
firmly in favour of the company ejecting a would be passenger, seeing the purchase of ticket as giving the 
right to travel by train. The decision by Exchequer Chamber reversed that of Queen’s Bench. The Plaintiff 
in breach of a bye law took his seat without having first paid his fare. There was a conflict of evidence as 
to when he offered to pay. He refused to leave the train as required to do so. His removal was held to be 
justified although he had offered to pay the fare when challenged by the company’s servants. He had paid 
for a return ticket from Dublin to Dundrum station but boarded the train on the journey back at Stillorgan. 
On removal he was restrained on the platform to prevent re-entry. Another passenger in the carriage had 
tendered the fare. The boy ran along the line to use a short cut home, but was again restrained and put out 
of the station. Other cases, which were seen as favouring the Plaintiff, had held it was a reasonable 
condition to require passengers to procure tickets beforehand. In Barry v Midland Rv. Co. LR I.C.L 130 it 
was argued that there was power to summon before the magistrate, but not to arrest p518. Whiteside CJ 
seemed less than impressed by the proposition of the right to eject on failure to produce the ticket, as the 
Plaintiff was known to the rail staff. Further as put they had recovered a penalty for the infraction so that 
the question was whether they had the right to remove him by force, while he offered to pay the difference 
in fare. The guard had urged those restraining the boy to let him go on the train and he would have the 
problem sorted in Dublin. Authorities looked at in the area tended to favour passengers. Barry v Midland 
Rv. concerned a refusal to show a ticket under a similar bye law and it was held that the power to arrest was 
enacted only for an offence against the act and not the bye law, although made under the authority of the 
Act. Similarly Chilton v L & Crovdon Ry. 16 M & W, 212 was referred to in that the only difference had 
been that the Plaintiff had lost his ticket and Alderson B said “I much doubt whether a party can be 
apprehended”. See p 525, where Whiteside C.J then remarked “The only question here is how can he be 
compelled to pay?” Deardon v Townsend LR IQ.B.IO dealt with the same type of bye law where a 
passenger with no intention to defraud in travelling on beyond the distance his ticket allowed. Asking him 
to pay over the whole fare from the place the train first started would be illegal and void. The power was 
not in the bye law. Fitzgerald J looked at practical aspects of the ticket as the contract note essential to 
protection defining liabilities and rights. It specified class of carriage, termini and is his voucher to be 
produced when required. It was not the duty of the stationmaster to get the ticket, when the fare was
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railway ticket a licence, which is revocable?” It is essentially different. It is unlike the 

race course ticket in Wood v Leadbitter where payment for a ticket gave no legal right so 

as to prevent revocation at any time and for no cause. The railway ticket is the evidence 

of the contract; and here one of the terms of the contract, according to the regulations 

subject to which it was issued, was the duty that the holder should show the ticket. In not 

producing the ticket he committed a breach of contract. The testing question was what 

was to be the consequence of the breach. It was argued unsuccessfully that ejectment 

was the only means of forcing the passenger to show the ticket or pay his fare. Ejectment 

could not be justified where the Plaintiff had neither expressly nor impliedly contracted 

that the defendants should eject him if he did not produce his ticket. Lord Justice Lopes 

opined that while there was no bye law or regulation, which justified the action of the 

company, he for his part doubted whether any could be passed, which would not be ultra 

vires. There was little guidance at the time on such being unreasonable.

The first railway company was treated as a sort of carrier:

“and they had to take the law as they found it and were subject to the same 
rules as governed carriers whose only instrument of locomotion was the horse 
and although Parliament has passed many Acts relating to railway companies, 
the law is still the old carriers’ law except that it has been altered by those 
Acts. Anyone employed to carry an article from one place to another is in a 
sense a carrier, but he is not necessarily what is known in law as a common
J - . j - L 57earner . .

Railways were for long common carriers in law as to a very great many goods. 

Modification of strict liability law in the case of carriage of goods by common law and 

later by statutory amendment allowed some limitation of liability by the time of the 

general introduction of railways. The notion of common carrier today is obsolete. In

tendered. Contrary to Whiteside C J. he held that the action despite tender o f the fare was justified. He 
was aware o f holding a different view o f the evidence to Whiteside C.J. and in point o f law so that it 
followed that there had been misdirection, which invalidated the verdict on the first issue. He also noted 
how relaxation o f  the bye law was usual where convenience o f traffic admitted. The conduct o f  the 
Plaintiff required censure. In the instance the train was about to start following the delay. See p. 529. The 
question was seen as one o f  law o f no small importance. See also “Eviction o f Railway Passengers not 
Producing Tickets”22 ILTR July 7, 1888, p.333-334.

See H.W. Disney The Law o f Carriage Bv Railway. Stevens and Son Ltd, 4* ed. 1915, for contemporary 
cases illustrating negligence pp. 177-198.



f  o

Ingate v Christie the carrier was described as “everyone who undertakes to carry for 

anyone who asks him is a common carrier. The criterion is whether he carries for 

particular persons only, or whether he carries for everyone....” The common carrier 

could not pick or choose or discriminate. A full vehicle was a lawful excuse. It was a 

criminal offence to refuse without lawful excuse, which remedy later became obsolete. 

Defences under civil law were apart from fault being that of the other party. Act of God, 

and acts of the king’s enemies.

On independence a Transport Tribunal was established under the Railways Act 

1924 in Ireland (not applying in Northern IrelandX It drew up standard terms and 

conditions of carriage following hearings from various representative bodies. These 

became embodied in the Standard Terms and Conditions of Carriage Order. 1930. The 

Transport Act. 1958 permitted railways to refuse any particular traffic offered to it. The 

Act allowed discretion to the Board in fixing charges for carrying goods or providing 

services within its powers. It permitted carriage under the conditions set and carried over 

from 1930. Both contract law and tort law as well as common law duties of bailees apply 

to carriage of goods by carriers.

Negligence for Major Railway Accidents

The liability of carriers in relation to passengers was rooted in both contract and 

negligence law. In an action against a company for negligence in not safely carrying.

’*(1850),3 Car. & K  .61.
See McMahon and Binchy, supra pp,32-33 for considering the situation o f the same facts giving rise to 

tort and breach of contact in particular their analysis of concurrent liability applying in the case of carriers 
whereas up to recently liability of architects etc was confined to contract. See Disney supra p.226 on 
carrier source of law centuries old but Parliament made provision in Railway and Canal Traffic Act. 1854 
section 2 obliging railway companies according to their powers to afford all reasonable facilities for 
receiving, forwarding and delivering traffic upon their railways and for through traffic, meaning as 
elaborated, passengers and their luggage, and all kinds of goods, animals and other things. The Tribunal of 
the Railway and Canal Commissioners which was a court had power to make orders compelling a railway 
company to give reasonable facilities including through rates or fares (different companies might control 
different lines) under the Railway and Canal Traffic Act, 1888. The convenience of the public was a 
paramount consideration at the heart of regulation. Other chief duties were to provide platforms, offices, 
sidings etc. to afford the public reasonable convenience. See R Campbell, The Law of Negligence. Stevens 
and Hayes, London, 1871, passim. See A. Parsons The Liability of Railway Companies for Negligence
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etc the onus is upon the defendant to explain the cause of the occurrence and to show that 

it was not occasioned by any misconduct or negligence for which they would be liable. 

Carpue v London and Brighton Railway Company ^  was a leading railway case 

involving derail which resulted in judgement for the Plaintiff Res ipsa loquitur, which 

the case foreshadowed was to have the utmost importance in major railway accidents, 

where rules of proof by evidence of negligence operate in favour of the passenger. As 

shown later however not all accidents resulted in liability.

In general legal contentions today are more likely therefore to arise in minor 

accidents in the application of the tort of negligence to railway activities. The application 

of negligence was examined in contrasting English and Irish cases arising from alighting 

from trains. Mature consideration of facts in each was stressed instead of seeing the 

results as inconsistent. Reasons influencing the decisions derived from different footings 

in each. In Lewis v London. Chatham and Dover Railway Co. influences on the 

reasons for the decision are set out in the judgement of Archibald J. The Plaintiff was 

herself found to be responsible, as she ought to have waited for intimation to alight where 

there was danger when the train had overshot the platform. The Irish case Nicolls v 

Great Southern and Western Railway Co. at Dunkettle station in Cork, the name of 

the station was called out and the train had passed beyond the platform. The court found

Towards Passengers. 1893. See A Moore, Handbook o f Railway Law. 2“* ed. London, W.H. Smith and 
Son, 1860. See L.Shelford, Railway Law, London 2'**ed. 1845. p.408 regarding injury,

(1844) Q B. 133. See McMahon & Binchy pp. 187-188 on origin o f  the doctrine and the complications 
from restatement o f it in the Supreme Court in Hanrahan v Merck Sharp & Dohme (Ireland Ltd.) [1988] 
ILRM 629 (SC).

See “Invitation To Railway Passengers To Alight”, (1874) 8 ELTSJ. 290-330.

(1873) L.R.9 Q B.70 at p.60. See p.71 where Blackburn J said that the supposition that she was to get 
out should have been induced by the acts o f the company’s servants o f  which there was no evidence “She 
had no business to get out at the place she did unless the company’s servants told her to do so”. Merely 
calling out the name o f the station was not an invitation to alight. The train had passed the platform and 
backed up later, Quain J. saw the verdict as right and said she had no reasonable ground for believing that 
the train had finally stopped. Four carriages in front of her, as well as the engine and tendon had shot 
beyond the platform. See pp. 72-73 Archibald J. remarked that “The slightest attention on her part must 
have made her aware that, as matters stood, it was dangerous for her to alight” The train had stopped only 
for a few seconds. Another passenger had got out before the plaintiff. She did so very hastily.



the conduct of the employees was sufficient to warrant the passenger coming to the 

conclusion that the train had in fact come to a final stop, unlike that in Lewis. The 

distinguishing feature turned on the conduct of the employees in that if the Plaintiff did 

not get out of the train she would be carried to the next station. She was the last to leave 

the train and fell in the process. The Plaintiff was assisted out of the carriage by another 

passenger already out. There was no duty on the Plaintiff to ask to have the train backed.

The decision followed Thompson v Belfast Hollywood and Bangor Rv. In the 

latter there was evidence of invitation to alight with the train at the end of the journey. 

The evidence showed that the stationmaster saw her about to alight but yet failed to warn 

her against doing so, though the place of descent was dangerous. As put by Fitzgerald J. 

“This evidence of negligence may have been slight, but we cannot hold that the Judge 

was bound to withdraw it from the jury”. The company is bound to provide a platform 

at each of their stations; but as far as the Plaintiff is concerned it is as if they had 

altogether neglected this duty. The defendants wanted a verdict for the company on the 

grounds of no evidence. The case of Praever v Bristol and Exeter Rv. Co. “  was urged as 

an authority in point for the Plaintiff. Case law showed that it was not evidence of 

negligence to bring up a train at a platform shorter than the train. Siner and Wife v 

G.W Rv. Co. concerned an excursion train with extra carriages, which overshot the 

platform, where the injury was held to be the fault of the passenger. The train stopping at 

Rhyl without warning to passengers did not move again until starting for Bangor. The

*^Ir. R. 5C.L. 517.

It was contended that a railway company are bound to provide reasonable facilities for the conveyance of  
passengers from one station on the line to the another; together with means reasonably safe for entering or 
leaving their carriages.

“ 24L.T. Rep. N.S. 105.

See p.518 Cited in Saunders on Negligence p.29.

(1867-68) LR 3 Ex 150, and LR 4Ex 117 (Ex Ch). Kelly C .B who dissented said that the stopping o f  the 
train at the station without any notice to passengers to get out was an invitation to them to do so; the 
descent at that place was dangerous, but not so clearly dangerous that the Plaintiffs might not properly 
encounter the risk; and the company having wrongfully put the passengers to the necessity o f  choosing 
between two alternatives, the inconvenience o f  being carried on and the danger o f  getting out, they were 
liable for the consequences o f  the choice, provided it was not exercised wantonly or unreasonably.
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wife jumped down with the assistance of her husband straining her knee. There had been 

no request to back the train or no communication with the company’s servants. There 

had been awkwardness and carelessness on the part of the Plaintiff, who jumped down 

rather than using the foot board.

Ordinary care must be taken in descending and there may be a slight amount of 

danger and difficulty. The passenger is not bound however to remain in his seat and run 

the risk of being carried on beyond his destination after he is led to the conclusion the 

train is at a final stand still. If the latter is from default of the company it will be 

responsible. Lawson J stated that “We must remember there is a contract by the company 

both to stop at a station and to afford reasonable time to get out; and also an obligation on 

the passenger to descend, if he can do so in safety, otherwise he would be violating the 

bye laws of the company and travelling to a place beyond that which he was entitled to”.

Later English cases, such as Weller v London. Brighton and South Coast Railwav Co. 

— accorded with Nicolls v Great Southern and Western Rv. Co.. showing resolution of 

the contention in the question, whether the train had come to a final stand still or not and 

that this requires evidence of the facts, i.e. it did not move again until it proceeded on its 

journey.

Staking Out a New Irish Railway Dimension

The 1924 Act dealt in part 1 with the reorganisation of the railway system, part 11 

established the Railway Tribunal. Part 111 was concerned with railway charges. Part IV 

was concerned with wages and conditions Part V with regulation of railways. Part VI 

with baronially guaranteed railways (the light rail and branch lines) and Part VII with 

general provisions etc. Part 1 referred to above provided for amalgamation for efficient 

and economical working of the system. The private companies had been greatly reduced 

in number. Control by the state had pertained over some five years previously as the 

immediate background before Independence. The Tribunal was a Court of record with a

Supra note 57 p.59.

™ 29 LT Rep. N S 888.
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chairman and two ordinary members to be appointed by the Governor General on the 

advice o f the Executive Council. A general panel of 12 was to have 2 representatives of 

the interests of passengers on the railway. Appeals within certain confines were to the 

Supreme Court. Typical of 19* century evolution of organisation, the Tribunal was 

granted with some exceptions the functions and jurisdiction of the earlier Railway and 

Canal Commission.

Text Sources on Railway Law/Railway Acts and Legal Historical Sources on Bye Laws

Railways were given power, as in the case of canal charters, to make regulations 

by bye laws. Railway bye laws, some of which were directed at employees, were less 

open to scrutiny than others aimed at the public. .

See The Railway Act. 1924 ILTR & SJ Oct 18, 1924. See also W.N. Osborough “Law in Ireland 1916- 
26” NILOR Vol. 23, no. 1 pp.48-81 for the early years of Independence on the working of the Court system 
where the established system was confronted by the rival system of the Irish Republic as it faced drastic 
geographical curtailment. A split followed the creation of a new court system in 1922 for Northern Ireland, 
between the legal professions North and South. See p.60 on creation of 2 local legislatures in 1921 and in 
1922, which set about using powers not possessed in Ireland since the passing o f the Act of Union, of a 
programme o f statutory reform. See p.61 on conferment o f legal status on the Irish language. The Railway 
Act. 1924 required the railway companies to put the names of stations in Irish as well as in English.

See 1111. Railway Clauses Consolidation Act. 1845 sec. 108 and 109. See also Simmons and Biddle 
supra, p.256 on modem source of power. See also W. Hodge, A Treatise on Law of Railways and An 
Appendix of statutes. Forms 6th ed 1876. A well known work used by practitioners o f railway law in 
Ireland although written for the English context o f railway law is that o f ,H. B Browne and H. S. Theobald 
on Railway Companies. 4th ed. 1911.This is the recommended edition. It is a collection of Acts and Orders 
for railway companies in Great Britain and Ireland. The ed. was published in 1899. See p.342 on 
jurisdiction o f the Board of Trade regarding Bye Laws relating to the public. It also includes leading 
railway cases. A further later text of 1928 by Ernest E Williams continued the work of Theobald and 
Browne. A further text on statutory sources is Bigg’s General Railway Acts / Public Acts for the 
Regulation o f Railways. 1830-1898. Waterlow & Sons Ltd, 1898. The 1912 ed. is recommended. Leonard 
Shelford in a yery early work Railway Law published in 1846 included a section on Irish railway Law. 
Texts useful for 19*’’ century facets of development of law are collated by the Irish Railway Record Society 
alphabetically and by subject, some of which have an Irish legal dimension for railways many o f which are 
not available elsewhere in Ireland. A vast source of contemporary texts and pamphlets as well as 
contemporary books on English railways and the railway maps are available in Early Printed Books, Trinity 
College. Modem bye laws directed at the public, are now set out in relatively short form by Statutory 
Instrument, under Coras lompair Eireann Bve Laws ('Confirmation) Order. 1984.
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Safety of the Public- A Chief Care for Employees

Like canals, railway companies were given power to lay down ordinances for the 

conduct of their business. For the modem context the rulebook of Coras lompair Eireann 

is an example of a source of regulation over a wide sphere of railway concerns. Rule 2 of 

the 1967 Rule Book states that employees must see that the safety of the public is their 

chief care under all circumstances. The rules relate, inter alia to procedures and duties 

regarding inspecting tickets, signalling, level crossings accidents, shunting and many 

other activities. Earlier rules may also apply as well as those in supplements to the main 

rules.

Erosion of Earlier Distinctions in Bye Laws

Distinctions became eroded between different categories of bye laws. The 

confounding of bye laws with rules and regulations appeared in the rule books. 

Regulation has been defined as the law which implements a system where the state seeks 

to direct or encourage behaviour, which it is assumed, would not occur without its 

intervention. The objective is to correct perceived deficiencies in meeting collective or 

public interest goals. Fines were imposed in bye laws applicable to passengers in 1847 

for entering a train in motion, being intoxicated at a station or in a train, and damaging 

the fabric of carriages. Simmons and Biddle remark that “bye laws were intended to be a 

branch of general law governing railways.” Orders rules and regulations might be 

supposed to apply to railway staff alone and to concern the complicated details of 

working. A Committee Report on Railways of 1839 reproduced all the bye laws it could 

collect relating to penalties upon persons other than employees of the company. A bye 

law of the North Union Railway in England prohibited the running of trains on Sundays 

while a Scottish railway could impose a fine of 5s for swearing, or the use of scurrilous

See F. Lemass, Director General Coras lompair Eireann (Railways), 1967. See for example Coras 
lompair Eireann Regulations for train signalling on double and single lines to operate on and from 1st, 
January, 1952 had some 99 pages devoted to the regulations involved.
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language to the superintendent, collectors, or any other of the companies’ servants or to 

each other.

Simmons and Biddle, supra, p.32. Note bye laws related to customers and goods and to enforcing 
discipline among the company servants for safe and efficient operation. See Transport (Dublin Light Rail) 
1996 s. 24 on power of CIE to make bye laws governing management, control and operation o f a light 
railway. See G Hogan and D G Morgan, Administrative Law in Ireland Round Hall 1998 p.33 on bye laws 
as delegated legislation and explanation of how they differ from regulations in that they are restricted in 
their field of application and examples are given of bodies entitled to make them which includes railway 
companies, local authorities, Garda Commissioners in relation to traffic management. See reference to case 
law and in the State (Harrington) Wallace 1̂ 1988] IR 290 on approval of definition set out in Kase v 
Johnson [18981 2 Q B 91 drawing attention to the legal aspect that not every administrative regulation 
made by a local authority could be regarded as a bye-law and also to the need for a sanction. See also 
power of Minister to prescribe by regulation matters or classes of matters in respect of which local 
authorities shall not be entitled to make bye laws and explanation on that which is lawfiil under general law 
being the subject of a bye law in certain circumstances. See p.35 on publication of bye laws and in 
particular the requirement placed on local authorities to consider public representations in respect of 
proposals for bye laws and on the need for ministerial approval o f some bye laws under s 39 of The Local 
Government Act. 1994. See Kruse v Johnson [18981 2 Q.B 91 at 108 on bye law found not to be 
unreasonable which prohibited singing within 50 yards of a dwelling house and consideration of grounds 
on which Courts invalidate bye laws and also for further modem Irish cases o f the 20* century. See N 
Osborough Law and the Spread of Literacy, Millennium Reflections on Boddington’s Plight Inaugural 
Lecture delivered at University College Dublin on Feb. 2000, for an analysis of the case of Boddington v 
British Transport Police T19991 2AC 143 concerning breach of a bye law on a train to Brighton by a 
passenger who continued to smoke in defiance of the bye law which had been sanctioned by the Transport 
Act. 1962 and which prohibition was brought to public attention of passengers by a notice. The breach led 
to a conviction and fine of £10. A context of the history of oral and written traditions of law and aspects of 
culture are included, such as the assumption of a level of literacy among the population at large, being 
taken advantage of by posting up notices warning of breaches of criminal law. See in particular early lobby 
against written law, which inter alia could be open to abuse. Illiteracy meant fewer notices and the use of 
other means of notice. See p. 5 for example on provision in an Act of the Irish Parliament 1775 on 
plundering ships wrecked on the coast, which required the act to be read aloud in all market towns within 5 
miles of the sea by the chief magistrate etc. See McNamara supra 2"  ̂ ed. 1888, p.446 on aspect of 
accommodating passengers 31 & 32 Viet c 119. s 20, on early obligation of railway company to provide a 
smoking carriage for each class of passengers where there was more than one carriage for each class unless 
exempted by the Board of Trade. See p.446 on right to a licence to deal in tobacco and snuff from the 
Inland Revenue. See R K Kaczorowski at note 31 supra on written notice inadequate as proof in early 
cases o f illiteracy. See Browne and Theobald supra, p. 1132 elaboration on bye law source in the Railway 
Clauses Act. 1845 s. 108 and 109 as extended by s 7 of The Regulation of Railways Act. 1889 in particular 
s 110 and s. I l l  and case cited Perth General Railway Committee v Ross 1897 AC 479. See pp. 1132 -  
1138 entitled Appendix C that bye laws were to be binding on all parties. Such laws were made for 
regulating travel and maintaining order on all railways by the railway companies with the approval of the 
Board of Trade. See also EE Williams supra p 335. It is of interest that the Board of Trade could under 
section ix disallow bye laws, which were passed, although in actual practice the Board had drafted and also 
approved them. Power was given to the railway companies to make bye laws under The Regulation of 
Railways Act 1840. See also F.N. Hodge Treatise on the Law of Railways 6* ed., 1876 on bye laws in 
particular listing some only of which were subject to sanctions and reference is to their being recently 
made. See also Godefroi and Short. The Law of Railway Companies Steven and Hayes 1869, on 
disallowing Bye Laws. See Macnamara, supra 2“* ed. 1888 pp.469-483 for code of Bye Laws and 
Regulations around 1888 ranging from forbidding the carriage o f dogs to loaded guns. See p 450 on 
outlawing by penalty entry in carriage if overcrowded. See also case of Jackman v Metropolitan Ry. Co. (3 
App.Cas.193; 47 L.J.Q. (H L.) 303) on injury o f door slammed as passenger as he tried to stop
overcrowding. Evidence of intrusion of three men in carriage already full held not to afford any evidence 
that there was any failure of what is practicably possible in the management of a railway. Bramwell J 
would not agree that the traffic must stop to avoid overcrowding.

78



Bye Laws Held Up to Scrutiny

The most frequent disputes on bye laws related to tickets. In the interests of 

smooth running of trains a practice developed where tickets were issued with reference to 

‘regulations’ or ‘conditions’ printed on them and some companies mentioned the ‘bye 

laws’. Early subjects of bye laws were dealt with later by railway Acts, e.g. smoking on 

trains, and procedure on failing to produce a ticket. An Irish rail company had a bye law 

outlawing gambling on trains. Bye laws by the leading companies were often 

disapproved of by the courts as unreasonable, contrary to law, and were therefore found 

to be void.

Sanctions through bye laws for the failure to provide a ticket made no distinction 

between the fraudulent, the innocent and inadvertent so that all were required to pay the 

full fare from the start of journey of the train. In London and Brighton and South Coast 

Ry. Co App. v Watson Coleridge CJ remarked on facilities for purchasing tickets as 

displaying almost contemptuous disregard of the commonest convenience of the public, 

by railway companies. The subsequent mulcting of passengers was regarded as an 

exercise of power by railway companies under arbitrary bye laws.

The Irish case Barry v MOW Co. as well as other cases were not referred to in 

the English case of London and Brighton and South Coast Rv. Co. App. v Watson 

although some of the bye laws considered would have been similar. It was held that a 

breach of a bye law did not authorise the detention or arrest of a passenger whose name 

and residence was known and the company were answerable for such an act by their 

station master. The Irish case gives an insight into journeying by rail and the difficulty of 

knowing the starting place of the train where there were a number of lines. The Plaintiff 

refused to give up his ticket at Broadstone. The plaintiff had taken a third class ticket 

from Cavan to Dublin a train which should have met the 4 p.m. from Galway at 

Mullingar at 7.30 p.m. and by that train got to Dublin. As the latter train broke down

’’ (1878)C.P. Div. 10IJN S418.
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another started the journey from BaUinasloe. A demand was made for the journey from 

Ballinasloe for 7s 7d and this was held to be rightly demanded notwithstanding that the 

tickets had been inspected at the station immediately before Mullingar. Watson 

concerned demand for payment of 8p for the fare being for the journey from the start 

rather than 7p paid by the passenger for the actual journey travelled. The passenger had 

travelled without a ticket on the second class as he had no time to purchase one 

beforehand. At county Court and on appeal, the bye law was found to be illegal and 

unreasonable and Ip damages was awarded. Those travelling five or fifty miles might be 

mulcted in the same sum. The case of Chilton v L & C Rv. Co. was decided before the 

Railway Clauses Consolidation Act (8&9 Vic., c.20) s. 103, which made it an offence to 

travel without a ticket irrespective of intention to defraud. It was held that the infliction 

of the full fare, under the bye law in question, on a traveller who had gone only half the 

distance would not be a penalty but that so doing might and would be reasonable.

In Bentham v Hovle ™ a person had been convicted and fined in accordance with 

a bye law, although in the instance he had no intention to defraud. It was held in that the 

bye law was illegal and void, as being contrary to The Railway Clauses Consolidation 

Act s 103. The strength of the decision was seen as weakened because cases such as 

Chilton V L& C Rv. Co and Barry v MGW Co. were not referred to being in favour of the 

bye law. Such decisions were with the exception of Barry v MGW Co. referred to in 

Watson mentioned above, a case where there was no fi^aud or intention to avoid payment. 

In holding the bye law illegal and contrary to sections 103 and 109 of the Railway 

Clauses Act, the interest of companies was not the only interest to be considered. Lord 

Coleridge added that companies must not protect themselves by bye laws unfair and 

unreasonable against the consequences of their own inadequate careless, and 

inconvenient system of working. Further while the company had power to make 

regulations the power given in section 108 was limited by the words of s. 109. A bye law

(1867) 17 Ir. C.L.R 103 p. 108.

(1847) 16 M& W, 212, 161J Ex 89,8 LT Rep O.S 3667. 

(1878) 3 Q.D 289, 37 L.T.N.S. 753, 47 L.J.M.C.51.
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made to enforce such regulations must not be repugnant to the general law nor the Act 

itself The words of section 108 did not it was held apply to such a regulation.

The Regulation of Railways Act, 1840 (Lord Seymour’s Act) the first regulatory 

Act of a general nature concerning railways referred to bye laws, orders rules and 

regulations as a single group. Copies of all of these were required to be sent to the Board 

of Trade, which could disallow any of them. The Railway Clauses Act, 1845 required 

bye laws not to be repugnant to the law in that part of the U.K, where the same was to 

have effect. Bye laws were required to be displayed at stations of the companies issuing 

them. A rule book devised in 1849 for employees included some 291 rules in the case of 

the London and North Western in England and every employee was required to carry a 

copy or face the prospect of a fine of 5’s. Despite attempts to have general rules devised, 

agreement rather than imposition by law was to prevail. An accident at Canonbury in 

1881 involved four trains in successive collisions caused by the use of different telegraph 

signals between one signalman and another. This called for change in the form of 

uniform rules on bell codes adopted in 1884.

Bye Laws Regulating Schedules

By 1905 standard rulebooks were adopted from collections of bye laws. 

Simmons and Biddle note that the books continued to be standard for the rest of the 

companies’ lives. The Transport Act. 1950 s. 22 empowered the Board meaning CIE to 

make bye laws for specified purposes i.e. for regulating the time of arrival and departure 

of its vehicles or craft. A specialised dimension of Irish law relating to regulations

^  See Simmons and Biddle pp.361-363. It is o f significance that it was only by 1889 that general law 
came to deal with the problem o f production o f tickets, the amount and dealing with refusal to pay and 
detention

See Simons and Biddle p.63.

See Simmons and Biddle on bye laws pp.62-63. See “Railway Bye Laws Respecting Passengers’ 
Tickets” 12 ILTSJ 1878 p.361.Little had been published on this area o f  litigation with only some 16 lines 
devoted to the area as a result o f  one Irish case in a recent publication on the practice and procedure o f  the 
County Courts dealing with the result o f investigation o f authorities seen as lacking in the area. See 
Simmons and Biddle pp. collection o f bye laws.
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concerning work practices of locomotives is dealt with in Civil Liabilities for Industrial 

Accidents. 1993.

Policy Influencing Legislation

The early legislation had practical significance during the construction phase. 

Various statutory duties continue to apply to railway operators. Sean D Barrett noted the 

emphasis in early 19th century statute law related to construction, while by the second 

half it switched to control of the monopolistic power of railway companies. Examples of 

the latter were The Railway and Canal Traffic Act. 1854. which forbade discrimination 

between customers by railway companies. The Regulation of Railways Act. 1873 

established a railway Commission to ensure that discrimination did not occur while the 

Railway and Canal Traffic Act. 1894 empowered the Commission to decide on the 

reasonableness of complaints against any rate of charge increased since 1892.

After the First World War the growth of road transport eroded the monopolistic 

power o f the railways. The Railways Act. 1927 permitted railways to operate road 

services subject to conditions when competitors to railways were not so restricted. It 

enforced a form of control on railways, which was over restrictive compared to other 

road operators. Barrett outlines the increase in road transport and reduction of railway 

passengers, i.e. 15.5 million on the Great Southern Railways in 1926 to 11.9 in 1931. 

General economic decline he notes compounded the problem for the railways.

See J P.M. White, Civil Liability for Industrial Accidents, vol.2. Specific Institutions, Oaktree Press, 
Dublin, 1993, pp. 112-117, See also White Supplement 2000 Part 111 Employment on Railways. Par 11 
Negligence Liability on duties of Manufacturers and Suppliers, Occupiers, Contractors and Technical 
Consultants. See Railwav Regulation Act 1868 s.20, see the Railway Regulation Act of 1889. Under the 
Explosives Substances Act 1875 companies were obliged to make bye laws regulating the carriage of 
dangerous substances. Following homologation o f bye laws in 1905 the big four companies in England 
consolidated their bye laws in 1923. See Simmons and Biddle p.64 for references to texts on bye laws for 
the early and modem contexts of British railways. See also Transport Act. 1950 section 22 (2) where the 
minister must confirm bye laws and see section 22 (2) (b) in particular on the duty placed on the board 
regarding publicity.

S. D. Barrett, supra pp 2-3. See also Road Motor Services Act. 1927.
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From Anti Monopoly to Anti-Competition Acts For Railway Survival

In a turn about from being against railway monopoly as with the 1927 Act, the 

Act of 1932 permitted railways to acquire road transport companies. The Road Transport 

Act. 1932 was the first major restraint on competition as it made a licence compulsory for 

the operation of scheduled passenger services. Railway services could be withdrawn on 

ministerial authority provided that substitute road services were provided. In order to 

bring about railway monopoly another Act namely The Road Transport Act. 1933 

restricted the operation of road freight. Railways were given powers to acquire 

compulsorily road hauliers. Some 387 hauliers were taken over by the Great Southern 

Railway (GSR). As a consequence of the Act the number of hauliers declined from 1356 

to 886. Policy influences on transport deregulation since 1988 has according to Barrett 

brought about a much broader haulage industry as opposed to one restricted by statute 

law. The benefit of deregulation since 1992 brought the choice of a greater number of 

ports in Ireland. Lame, Belfast or Warrenpoint for example can all be now ready choices.
84

Nationalisation and The Problem of Financing of Railways before 1986

The First World War and Irish Independence coincided with turns of events in 

railway development. War-time experience was to influence the enactment of the 

Transport Act of 1944. The Act as mentioned earlier abolished the GSR (Great Southern 

Railways Company) and The Dublin United Transport Company. A new company, 

entitled Coras lompair Eireann (Transport Company of Ireland, C.I.E) replaced them. 

The Railway Tribunal set up in 1924 was also abolished and its powers were given to the 

Minister for Industry and Commerce. The GSR had failed to give satisfactory services, 

quoting the Minister on the change, “despite the quasi-monopoly which was created for 

them by legislation”. The Act was said to be a compromise between nationalisation and a 

privately owned system. Cross subsidisation from omnibus operations was intended.

*'* Ibid. p. 5 on The Railway Act. 1933. which eliminated 90% o f the investment o f  holders o f  common 
stock, provoking hostility at the a.g.m. See also on merits o f deregulation S Barrett, EC Competition Law 
and the State. An ICEL / IBEC Conference, Dublin, February, 23"*, 2001, Trinity College, Dublin.
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However, as noted by Barrett “policies of cross-subsidisation and public control of 

privately owned public transport did not solve the financial problems o f public transport.” 

Following next in statutory legal history was the Transport Act. 1950. which nationalised 

CIE and amalgamated it with the Grand Canal company. The Transport Act. 1956 

brought vehicle leasing within the Act. A Transport Tribunal was established to deal 

with applications to close railway lines a process involving a legal dimension. On the 

financial side of railway operation o f services the statutory company as in Britain was 

required to break even ‘taking one year with another’. The legislation o f the 1960’s 

consisted as put by Barrett o f attempts to assist the 1958 Act in improving the financial 

situation o f public transport, i.e. the payment o f a subsidy to C.I.E under the Transport 

Act. The wider bibliographical context of railway literature provides sources relevant 

to railway law against the background o f its many contexts.

Specific Irish Sources

Irish sources are found in texts almost invariably dealing with railways in Britain. 

Irish railway history differed from that o f the rest o f the U.K. The railway maps o f

Ibid. 6-7.See also for modem transport policy objectives Anew Institutional and Regulatory Framework 
for Public Transport August 2000 p7 one objective of which was ensure the provision of a well defined 
standard o f public transport. The definition o f the standard was up to now the responsibility of C.I.E. 
having regard to the resources available to it. It had been given annual subvention and fmancial targets 
were set from time to time. It is o f note that the State did not seek to explicitly define what the standard of 
public transport provision should be. This is to be done through the Minister for Public Enterprise who will 
broadly define what standard the state wishes to see. The standard for Ehiblin was to be based on D.T.O 
strategy when approved, and that for the rest of the country was to have regard to National spatial strategy, 
the recommendations of land use and transportation studies. A minimum number o f rail services per route 
is an example given.

** 0 G. Boyes, M. Seale D. Steggles, G.Ottleys Bibliography o f British Railway History. 2nd Supplement, 
Railway and Canal Society, Hillman, York, 1998, referred to as Ottleys has drawn together references 
including a section regarding railways in Ireland. In its second Supplement of 1998, references are 
compiled up to 1995 with the Irish sources appearing at c 4. The first book by George Ottley, Bibliography 
of Railway History was published in 1965, on sources up to the end o f 1963 referred to the important book 
on transport namely Jackman’s Transportation in Modem England 1916 as a key text at the time. It was 
remarked that the latter text stopped short however at 1850. Ottley is seen to fill the gap as successor. An 
Annual Transport Bibliography is produced by the Railway and Canal Historical Society in its Journal. 
Amalgamations of the Annuals supplements were said to provide the new material not recorded in the two 
earlier Ottley volumes. See also The Oxford Companion to British Railway History by J Simmons and G. 
Biddle refers also to recommended texts on legal themes and elaborated on these as a useful reference 
book. The Railway and Canal Society in England was founded in 1954, of which the main writers were 
members.
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Ireland constitute an important source of the lines specially surveyed and those already 

built by 1838 and others proposed by private enterprise as part of the initial endeavour. It 

is of note that a number of books outlines pitfalls and provide guides on particular maps. 

The Geological map gives different detail to the maps constituting the plans for the 

railways. J.C. Conroy author of History of Irish Railways 1928 is one of the leading 

writers and he refers to most of the railway statute law relating to Ireland. In 

particular his work adds a critical analysis dimension on the role of the state throughout 

the 19th century. Phases were as follows: (1) the system before the famine. (2) the 

phases of legislation e.g. Legislation 1836-1867 treating of the trunk railways and 

Committee Reports, this being the main phase of mainline railway construction in 

Ireland. A high point in the latter was the Devonshire Commission Report 1867, which 

he elaborates. As the Act of 1844 providing for purchase reached expiry, a particular 

consideration in the Report was that of state purchase. State control was not then 

considered an option but the matter did not rest there as the subject continued as a theme 

in debates on the future of railways. **. During the latter phase the so-called Clauses 

Consolidation Acts were passed being of general application to companies and railway 

matters. Compulsory purchase was also set down on a general statutory basis signifying 

its wider importance. The 1840’s marked the beginning of modem company law. 

Conroy sets out contemporary procedures on arbitration for acquisition of land. 

Arbitration procedure is also a feature of Archival sources on the Board of Works files. 

Subject to further research, acquisition of land did not appear to pose as many problems 

in Ireland as it did in England, where courses of lines had to be changed. To encourage 

railways in Ireland land was offered free in the early days, which would have avoided 

resort to corporate special powers of expropriation. Material on compulsory purchase, 

arbitration through lengthy correspondence in manuscript concerning the locating of 

Kingsbridge (re-named Heuston) station is available in the National Archives. The

J.C. Conroy, History o f railways in Ireland. 1928. Statute law and ofFicial reports are referred to 
extensively. He develops his subject in narrative fashion along certain useful high points o f  Inquiry 
Reports findings and particular legislation. He structures his subject around phases o f  railway development 
as intervals between different Inquiries, which provides background to analysis o f  development o f railway 
law.
** Ibid. p.78. p.51. See Devonshire Commission Report, PP. 1867, vol. 38 p.37.
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earlier railway plans located the common terminus in Watling Street. The Great Southern 

and Western railway company required additional land for facilitation of Kingsbridge 

station.

The next phase was that between 1865-1876 characterised by agitation for state
o q

purchase of railways. . That following was from the Devonshire Report to the Allport 

Report 1866-1888. Next was from Allport to the Viceregal Report 1888-1906. The latter 

phase was the age of light railways also, which was treated separately by Conroy. The 

change in the extent of railways in the latter phase increased from 2,791-3,363 while the
onnumber of companies increased from 20 to 24. . The Light Railway Act of 1889 and

The Light Railway Act of 1896 had a significant impact in bringing about an increased 

number of light railway lines. Other sources on light railways deal with a more critical 

approach with the statute law. Official attention on railway matters in the phase 1866- 

1888 focused on the Inquiry into Amalgamations in 1872 and agitation continued for 

state control. Railway amalgamations had gone on in Ireland from the 1850’s. The 

Royal Commission of 1886 (Allport) made two reports, the second in 1888. Most 

significant was the recommendation to form a single company for railways and to haye 

separate outside institutional control.

Separate institutions are described by Conroy and evaluated up to the setting up of 

the Irish Free State. Among these was the Clearing House, which played a part relating 

to bye laws, and applied commercial administration designed for facilitating through 

traffic otherwise cumbrous for transport managed by different companies. The Railway 

and Canal Commission mentioned above was set up for dealing with complaints in the 

sector but ceased at Independence.

Ibid. p. 70. 
’®Ibid, p. 161.

Ibid. p.96.
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The Viceregal Commission of 1906 issued 5 reports over four years, the final or 

fifth Report in 1910. The latter consisted of 2 Reports, some of whose terms of 

reference were found objectionable. These ran to suggestions of retardation of progress 

of expansion of traffic, lack of full utilisation for development and that the working of 

railways had been alike uneconomical, inefficient and non-harmonious. The 

Commission was seen by leading barrister Balfour Browne as inviting complaint. He 

travelled from Britain to deal with railway cases and came to represent the Associated 

Railways. So much had the Inquiry sent out a fiery cross that he would he claimed have 

given evidence himself A main complaint was in respect of rates charged. A significant 

point of the majority Report was that it recommended the setting up of a Railway Board 

to acquire and work the railways as a single system along the lines of the 1844 Act.

Gap of Forty years for Literature on Irish Railways

Following an interval of forty years from Conroy’s book in 1928, there was no 

publication on Irish railways until a book by Michael H C Baker in 1971. More recent 

books treat of the modem day aspects of railways and others deal with the history of 

particular railway lines with unabated interest.

A gap is filled by an unpublished thesis in autumn 1939 by John McGartoll as it 

sketched the history of the Great Southern Railways Company (GSR). The necessity 

arose of describing the story of each of the constituent companies of the G.S.R. while the 

main body of his work related to the period from 1924 to 1939. Substantial detail is 

included on the amalgamation phase leading up to the resultant single company GSR 

which led eventually to state control. In examining the place of railways in the 

commercial life of the country, the extension of its activities in the business of Road 

Transport was seen to loom large. The latter rendered an examination of the proper

^  Final V iceregal C om m ission  on Irish R ailw ays, P.P 1910, vol.37 .

M. H C Baker, Irish R ailw ays since 1916. Ian A llen, 1972.

J.McGartoll, “T he Great Southern Railw ay unpublished T hesis” for M .A . The National U niversity o f  
Ireland. Autumn, 1939.
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setting of road and rail interests still more difficult. Necessities for organisation of a 

proper transport system were briefly indicated. In discussing constituents for a good 

permanent way he noted that the Govenmient saw fit to intervene and all permanent way 

works in England and Ireland had to comply with the rigid specifications of the Board of 

Trade. Companies he remarked “have not resented the legislature’s interest in their 

affairs and they have in many instances gone far beyond the standards required by law”.

In referring to the giant wagons of the USA unknown in the British Isles that 20 tons 

rather than 80 was then the upward limit “The type of traffic using the railways in these 

islands has demanded speed and safety rather than spaciousness of wagons. In our case 

there are no million ton crops to be transported thousands of miles”.

A Bibliographv of Periodical Literature by Paul O Higgins comprises an 

important source for articles and law relating specifically to the railway illustrating in a 

variety of case law from railway activities, legal development in Ireland. Railways over 

their long history have contributed to elucidation and development of law. Modem texts 

on many branches of law include substantial case law relating to their varied activities 

with implications for application of law in wider contexts.

Ibid.p.l.

’^Ibidp.5.

^ N.I.L.O Review 1966, p.293.
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CHAPTER 2; FROM UNCERTAIN'TY AND POLITICAL IMPULSES TO 

CHANGE I^ FRAMEWORKS FOR RAILWAYS 

Lack of Government Transport Policy in the 19^ Century

Attempts to outlaw monopoly, amalgamations, and thereby stimulate competition 

were unsuccessful. Monopolisation came ultimately through state administration itself 

and nationalisation in England and in Ireland. State monopoly in the case of British 

railways has been more short-lived than control by private enterprise. A comparatively 

wide measure of autonomy prevailed in regard to infrastructure before and after the 

Union. With the use of the Private Acts and no central institutions in matters of road and 

rail, control was largely local rather than national. The Board of Trade noted that 

although there were some thirty-six Private Acts relating to tramroads there was no 

statement of general government policy. Powers were given to the Board but without the 

principles on which to operate them. Politicians such as Huskisson had welcomed 

railways to break up the canal monopoly.*. Despite Select Committee Reports, even the 

powers for public safety were not in the form of positive regulation. Without policy, the 

Board of Trade relationship with railways gave rise to doubts about what should be the 

appropriate degree of state interference. Peel did not favour in general strong state 

interference and pohticians could influence the relation politically. He was motivated in 

part by notions that it would reflect the value of the Union in a positive way. Lord 

Dalhousie’s Board made one vigorous attempt in 1845 to control and guide the 

legislature. As late as 1872 following 30 years experience by the Board of railways it 

was remarked that:

“The Board of Trade never possessed nor desired to possess powers to 
enforce the recommendations contained in the Reports of the Inspecting 
Officers on railway accidents. But in spite or perhaps in consequence, of the 
absence of coercive powers these recommendations always carried a very 
great moral weight with the companies”. ^

' H.L Smith Sir, The Board o f Trade. London, 1928, p. 125.



An early feature o f the development o f railway safety was embarked on through 

statute. The Regulation o f Railways Act 1842 gave powers o f inspection to the Board o f  

Trade, whereby opening o f lines could be postponed under s 6. Returns o f serious 

accidents were required by s.8. A judicial body in the form of the Railway and Canal 

Commission was constituted in 1873. '*

As part o f the Union faster land transport between key places presented a possible 

amenity for trade with the US, in pushing the Union ahead of the rest o f Europe. As 

Irish railways were in progress o f construction, both the state relation with railways and 

the methodology o f incorporation were long established by law. Railway Bills in 

England were still seen as complicated and confused. Pressing transport problems 

preceded improvement by railways in Britain. The state o f economic development itself 

was stressed for Ireland as a significant factor for railway construction as to the main 

lines. A state-controlled system of railways had been suggested in the second Railway 

Commission Report o f 1838. As noted by one historian the proposed scheme did not 

meet with favour by the private enterprise sector. ^ . In investigations for a general system 

terms of reference required the existing means of communication such as canals to be

 ̂ 3 & 6 Vic Chap. 55. See Frances, supra vol. 2, p 17 on Seymour’s Bill p l7  See p .l on measures against 
railway bubbles in 1837,

* G. Cadbury and S. Dobbs, Pitman’s Transport Library- Canals and Inland Waterways. 1929. See p.45 on 
Railway and Canal Commission.

’ First Report o f  the Royal Commissioners on Railways, 1837, P.P. 1837, Vol.33.evidences the 
consideration from its terms o f  reference.

® See Smith supra passim. See T. Chambers and Peterson, “Treatise on the Law on Railway Companies”, 
1848, See also Scott J. Scotts Law and Practice o f  Railways and Other Private Bills. London, 1846, See 
Kostal, supra p . l I I  on new legal sub culture and dependency on specialised legal skills as strained 
symbiosis between railway investors and lawyers with extent o f  influence o f capitalists over lawyers 
limited,

 ̂R.F Foster. Modem Ireland. 1600-1972, Allen Lane, London, 1988, Penguin, London, p.327. See also 
p.425 on roads and light rail and the policies o f  Gerald Balfour on foundation o f Congested Districts 
towards the end o f  the 19* century. Considering the voluminous reports on the poor economic state o f 
parts o f the country the transport approach saw a future for poorer regions. See also Second Report o f the 
Railway Commissioners. 1838. P.P. 1837-38 Vol. 35 p.36 where lines were recommended and maps 
accompanied the Report, See second Report 1838 pp.93-94 on state assistance and fmancing was not 
followed as private enterprise buih the railways. Light railways had measures o f  aid unlike the mainline 
rail and benefited poorer regions.
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taken into account, the volume of traffic and such like. Even then despite so much 

groundwork companies wastefully competed with each other in Ireland as they had done 

earlier in England for railway lines to particular locations as portrayed in the history of 

particular lines. ^

Change front State Control to Privatisation in Britain

The role o f the state in the 19th century was as already referred to, influenced by 

the public interest dimension, which provided a rationale for the level of interference. 

Governments in the case of Britain and Ireland came to control railways around the 

middle o f the 20* century as shown following the demise o f the railway companies. In 

Ireland railway development is today dependent inter alia on the state company and 

transport policy. Responsibility was given as shown to the Board of C IE  answerable to 

the government. State control and practices once hailed as a panacea for administration 

over that o f private enterprise now face new challenge.

* Shepherd E., The Midland Great Western Railway. Midland Publishing Limited, 1994. See N.E Gamble, 
The Dublin and Drogheda Railway Project. 1835-1844. B.A. Dissertation, Department of History, Trinity 
College, Dublin, 1972.

’ K O Connor, Ironing the Land, supra p.48. See also J C Conroy, supra p.215-218, regarding direct 
government control starting as a war time measure. The Ministry of Transport Act. 1919 set up a Minister 
for transport who was to have full control of railways for two years after the passing of the Act. A separate 
department was established for Ireland under the title Director General of Transport, Ireland. All the 
powers and duties in relation to railways were to be transferred to the Minister as might be determined by 
an Order in Council. See also p.223 on the period of control expiring on 15th of July 1921 following 5 
years in which Irish companies lived under artificial and unnatural conditions. The English Government on 
taking over railways had imposed on them, practically the same terms of service and expenditure as on the 
wealthier English Railways. As a result the cost of working Irish Railways had increased 
disproportionately An 8-hour working day was introduced. See in particular pp.224-225 on the setting up 
of the Railway Tribunal referred to as Carrigan Tribunal (1** sitting in August 22“* 1921) Great Northern 
Railway was not a party to the settlement to deal with wages etc following de control.
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Separating Ownership and Control o f Railways

Up to the passing of the Railway Act o f 1993 in England, the British Railways 

Board (BRB) owned and operated its own track, signalling, stations, trains and motive 

power. By then it had also re-organised its operations into commercial sectors. (Intercity, 

Network South East, Regional Railways, Railfreight Distribution, Trainload Freight, 

Parcels and Freightliner.). Paul Fawsett goes on to say that the UK Government in 

compliance with The Europeans Commission Directive, despite having largely complied 

with the normalisation of accounts already, chose to comply with the requirement to 

restructure by embarking on a radical programme of privatisation, now enshrined in the 

Railways Act. 1993. Other member states did not comply by necessarily separating 

ownership and control. Sweden had already, not as a member state, divorced the rail 

track and operations on a model akin to the UK Highway Agency. Essentially the aim 

of the 1993 Act was to separate the British Railway Board into Railtrack and Train 

Operating Units. Rolling Stock leasing companies acquire locomotives and passenger 

and roiling stock and lease these to Train Operating Units. Several road freight 

companies were intended to be transferred piecemeal to the private sector. All but one 

was said to be sold to Wisconsin Central Railway o f the USA.

P. Fawcett, The Railway Act in Practice. A tmide to the Provisions and Definitions of the Privatisation 
Legislation. 1996, p.4.

** Ibid. p. 5. Railtrack a profit making company was given a primary role as enforcer of railway safety, i.e. 
day to day safety by which it continues to have operational responsibility for safe performance of the 
companies using its tracks. The Health and Safety Commission originating through legislation in Britain in 
1973 had the role of overseeing the safety role o f Railtrack as well as many other organisations. The 
overall safety role was to be transferred however to the independent HSE i.e. regulating the safety of train 
operators. Questions have long remained as to whether there should be a separate rail safety regulator. 
One crucial question af^er Paddington disaster was how much resources were to be given to railway safety 
as opposed to priorities such as health. Some changes were made in division of responsibility and tensions 
existed regarding funding for challenges facing adoption of recommended technology to eliminate risk of 
accidems. See also K Harper, Railtrack, lost its way” The Guardian, June 7, 2001, cast as a symbol of 
decline ejected from the FTSE 100 index which like Britain’s rail passengers the company was said to be 
unclear about where it is going and when it will arrive. See detail on fiinding gap and difficulty raising 
money from the city as it has to spend 17.1 bn. over the next 5 years compared with a regulatory allowance 
of 13.3 bn. See also ruling out of re nationalisation. See A Beckett The Guardian. “I’ve got this great 
idea...” November 6, 2000. See G. Hogan, “The Competition Act 1991” (1992) Oli Winter, pp.73-74 on 
definition o f an undertaking for discussion o f the Act and the first judicial decision, Deane v Voluntary 
Health Insurance Board 1 f 19921 2 I.R.319_conceming abuse of dominant position in the Health insurance 
market and broad application o f law of articles 85 and 86 of the Treaty o f Rome.
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A New Direction and Changed Public Interest from 2&'' Century

Internationally agreed targets appear as the likely influences for future 

development as matters such as engine efficiency are of concern to countries generally. 

Policy and governance is seen to benefit from partnership, involving reference to the 

citizenry. State monopolies have been increasingly subject to law designed to prevent 

exploitation by unfair means of their privileged position. As a response to change, 

privatisation of railways has not had unquestioned support. Perception of the change 

wrought in Britain is by and large negative. The very origin of the idea provoked media 

attention, as problems surrounding travel by railways had become topical. Contrary to 

expectation the idea to privatise was not dreamed up in the corridors of power, but the 

brainchild of a young disenchanted former British Rail employee. Missing his girlfriend, 

while as put by one article, “on secondment in York, at least two hours north” set the 

context, Kenneth Irvine believed that private ownership was inevitable as British rail had 

already sold off its hotel and hovercraft services in the 80’s, on government instructions 

to reduce the dependence on the taxpayer. From America to Japan state railways were 

being broken up. A few academics in Britain were recommending partial privatisation 

but Irvine’s idea was even bolder. “Why not sell off the whole lot? Each line segment 

and each train would become its own profit centre, he promised in his first pamphlet. 

The entire rail system, instead of being a public burden, would be an enterprise zone”-  he 

sensed how to push the right Thatcherite button. “Alive with competing companies
17seeking clever ways to benefit passengers and balance sheets alike”.

The run up to the election of the Lord Mayor of London saw sharper focus on the 

future of the underground system of transport. Writing about the cabinet claim in 

England of a crumbling public transport system, Susan Kramer in her campaign for 

London Mayor remarked on public gaze on the tube due to the Blair v Ken fracas. It 

brought to the fore the issue as to whether it should be kept in public hands and financed

S. Kramer, “The cabinet claim our crumbling public transport systems must be part-privatised says 
they’re wrong, and below we analyse how New York does it. The Guardiaa November 24, 1999”.
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by bonds or partly sold off through a public / private partnership. In stressing a public 

ownership bond scheme for the Tube, she pointed to the public / private partnership from 

her experience of finance with large projects including roads in Croatia and Poland as 

making sense there, but not in Britain. Keeping the tube public “is the only plan that 

makes sense”. On the matter of safety she saw such moves as follows:

“The tube to date has a safety record to be proud of but we are now importing 
the culture of the railways where money counts and the failure to work 
together has delayed critical safety decisions.”

Of the engineers transferring to the private companies she remarked:

“Their knowledge is unique and not available anywhere else in the world.
There is no sensible way to take the tube back even from the worst of 
companies because no one else will have the engineering ability to take the 
system back into public hands.”

In suggesting finance by raising money through the financial markets, bonds, 

unlike shares were seen to earn the holders interest rather than owning the Tube or having 

any say in how it is run. The latter would be attractive to investors who would have 

security in that a fund would be set aside to pay them through charges on drivers taking 

cars into central London on weekdays. This was according to Kramer a “system used all 

over the world to raise money for all kinds of large projects that need to be owned by the 

public.” On the other hand she noted that in Britain “the system is rarely used because 

our treasury department, under both Labour and Tory, has hated the idea that any public 

company like the Tube could raise its own financing.” The public / private partnership 

was said to be much more expensive. The extra cost was said to fall on the public paying 

fares, as the sell off would raise no money. “The so-called buyers won’t actually pay for 

the tube. They will get it for free and almost certainly with a sweetener in the form of a 

subsidy”. In the suggestion she saw that both relied on charges, except in the case of the 

use of bonds the cost from fares would be less.

Ibid. See further article. S Kramer, “Bonds: they’ll work here”. She was writing as a Liberal democrat 
for mayor of London and as an experienced banker with experience in infrastructure financing. In her 
analysis for her argument against what was then a labour initiative, contenders such as Railtrack and the 
coalition of companies were seen merely as second best for upgrading.



Jane Martinson, looked at the New York system of finance using the bond system 

in terms of its success since 1982. (favoured by Kramer and by Ken Livingstone for the 

Underground in London in the mayoral campaign.). The ability to issue bonds was 

crucial to success and transport improvement. A mixture of private and public finance 

through the MTA (Metropolitan Transportation Authority formed in the late 1960’s) 

enabled the authority to submit it’s largest ever improvement programme for state 

approval. Chaotic conditions outlined in a Report in Railwav Age in 1982 left an 

impression of denigration, which had however since changed to -  “an example of a 

system that works perfectly”. The improvements were traceable to reorganisation in 

1981 of the MTA and the authorisation to issue bonds. Municipal bonds were a cheap 

way of borrowing in the US. The quote of the acting director Kim Piparello, regarding 

the implications of financial independence through the bond system of MTA was “It 

removes us from the political process”.

The publicly owned New York system remains sensitive however to political 

impulses. The system was said to depend on taxes for about half its operating 

expenditure. The MTA remit was extended in 1981 to cover the city’s subway system 

and buses, the Triborough bridge and tunnel. As put by Martinson “The combination of a 

profitable enterprise funded by toll fees as well as the desperate subway system enabled 

the MTA to issue investment grade bonds. This essentially means that investors do not 

expect the authority to go bust”.

A Changing Model of Administration for Railways

Under British legislation with a Bill in 1993, the privatisation of railways 

involved commercial separation of trains from track. The British Railway Board was 

wound up three years after The Railwav Act. 1993 was passed (in November 1993), 

following 48 years of nationalisation. It took only about 12 months to complete the

Ibid. Jane Martinson, “They succeeded in New York”.



practical privatisation. The process saw more than 100 companies and new offices 

carved out of a single administration such as the Rail Regulator. The Office of Passenger 

Rail Franchising, which awards franchises and pays subsidy to the passenger train 

operating companies is seen as the most high profile part of privatisation. While the long 

term aim was to leave the provision of services to market forces, the political realities led 

the Railways Act to provide for regionally based franchises to take over existing 

operations. Railtrack was created as a separate infrastructure authority on April 1st 1994. 

Rather than remaining in the public sector until it had a clear trading record however the 

article refers to its earlier flotation and to the lack of competition in specific aspects of 

privatisation.

The value of the 10,000-mile network was said to be about £6.5 bn., built over 

150 years ago, while the cost of the Channel Tuimel was likely to be estimated at £3 bn. 

The main aims of privatisation were to reduce the cost of transport to the taxpayer and to 

create competition between railway operators. The article regarded potential winners as 

freight customers, rather than passengers but also it was remarked “the biggest winners to 

date are probably the lawyers accountants and consultants” Deregulation is seen as 

the return of the market to the centre of economics. Ireland has seen enormous changes in 

about a decade and a half through expansionary fiscal contraction in the transport 

environment. Reduction of the share of government in the economy has been pressed 

forward since the 1980’s.

Railway Supreme for Heavy Traffic and Long distances

Fenelon who analysed the different types of transport in England observed as follows;

“There is no one form of transport which can be said to be superior for all 
purposes. Each type has advantages that make it the best in certain 
circumstances or for certain kinds of traffic. There is a differentiation in

C Jackson, “Industry Profile: Bringing The Rail system into line,” (1997) Estates Gazette. January 18, 
pp.68-69 an analysis o f change and the claims made for privatisation.

Ibid. p.70. Note that some 400 trains go through the Channel tunnel daily and that some of its 
technology such as the service tunnel was the first of its kind in the world.



function between the various forms. Broadly considered, rail transport is 
supreme for heavy traffic and long distances. Road transport has the 
advantage on the short haul and for higher-grade commodities. Air transport 
finds its main assets in speed and independence of ground conditions Inland 
water transport and the coasting vessel are suitable for the carriage of low 
grade commodities in bulk where speed is not important”.

The employment of the various types according to circumstances is alluded to as the 

“economic principle of substitution” in quoting a phrase used by Marshall. Fenelon 

explains this as:

“That form of transport will be used which, in the particular circumstances 
gives the service at the least cost, or which provides the most efficient service 
according to the needs of the passenger or the consignee. The same principle 
also is at work during a transition period, when new modes of transport are 
being evolved or when increased efficiency or reduction of costs are being 
effected in the internal economy of any of the various types of transport. In 
principle it is possible to speak of the study of transport improvements and 
development as a study of the “principle of substitution”.

He also noted that it was not easy to mark off each form the others. Economic 

advantages tended to overlap and, as put by Fenelon;

“there is a debatable margin of traffic, greater or less according to the 
circumstances, where keen competition is evident between the various forms. 
Changing techniques, the varying requirements of passengers and traders, the 
exploitation of new inventions or improvements in organisation are 
constantly causing variations in this debatable margin, sometimes small but 
sometimes great and far reaching”.

Rejuvenation through a Modern European Dimension

Under-investment has led to railways taking a back seat with impacts on 

efficiency and safety. With an eye to a better future for railways, European developments 

have promoted conditions under which intemational groupings and railway undertakings

”  K Fenelon, Transport Co-ordination. 1929, pp.46-47. 

Ibid.
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are to be granted access to Ireland’s railway infrastructure for operating international 

services. These are to include facilitation o f combined transport services. As the country 

is separate from the rest of Europe the influence on increasing access will however be 

somewhat limited.

See European Communities (Access to Railway Infrastructure') Regulations 1996 (S I 204 of 1996) cited 
in Byrne and Binchy, Annual Review of Irish Law. Round Hall Press, Sweet and Maxwell, 1996, p.627. 
See Safety Report Review of Railway Safety in Ireland on behalf of the Department of Public Enterprise. 
Michael Hamlyn Associates, Carl Bro. Rail Mertz and Mclellan, 1998, p.97 on safety on application of 
Directive 95/18 EC adopted on 19 June 1995 dealing with licensing of railway undertakings providing the 
services which are referred to in article 10 of Directive 95/18/EC. Duties of the licensing body involves 
regulating and auditing safety by ensuring railway undertakers satisfy certain standards and rules, which 
ensure that it can carry out its activity in complete safety. See Directive 95/19 E C that came into force 
June, 1997 and relates to managing access to infrastructure in a way, which is fair and non-discriminatory. 
The setting of charges must for example allow for safety investment in track and structure renewals. 
Railway undertakings must have certificates in the interests of safety in order to have access to 
infrastructure. Allowing for limited use in Ireland the Report noted that there was import for safety aspects 
relating to MIR, organisational competence of the applying authority. See p.99 of the Report.

98



CHAPTER 3: RAIL TRANSPORT FOR IRELAND UNDER THE UNION 

Administration of Transport Progressed

The nineteenth century has been characterised by some as an era of administrative 

reform. Ireland was part of the Union for over some 120 years from the Act of Union 

1801 (1801-1922). It was regarded as a measure, which was inter alia a result of the 

earlier failed unrepresentative Irish Parliament. The incorporation of Ireland into the 

United Kingdom transformed its economic status from one of a national economy to that 

of a region of a multi-regional state. According to Johnson and Kennedy in their revision 

of traditionally accepted analysis, the Union involved some benefits. ’

Transport was a factor of economic progress envisaged before the Union. Britain 

saw a transition over the century from oligarchy to democracy. It has been said that 

railways did not influence the so-called industrial revolution. The classical industrial 

revolution, an eighteenth century phenomenon, did not include the locomotive, a 

technological advancement in the making of the modem railway. However the use of 

steam with the stationary engine was already available for industry. Furthermore 

transport by water such as by canals and sea transport had an established place ahead 

even of roads. In parts of Ireland, where there were no roads, sea transport rather than 

inland transport could be availed of

In the railway context various new functions or powers were given to the Board of 

Works and the Board of Trade. The effects of the Union on Ireland have attracted 

varying views. In many areas the machinery of government was operated with stronger 

emphases on prerogative over statutory powers. McEldowney remarked in examining 

government antecedents that democratic accountability is argued in favour of statutory

’ D. S. Johnson and L. Kennedy. “Ireland’s Nationalist historiography and Decline of the Irish Economy, 
George O’Brien revisited “ in Aspects of State. Society and Ideology, ed. S Hutton and P. Stewart, London 
and New York, 1991, pp. 11-15.
 ̂ A. G, Donaldson, Some Comparative Aspects of Irish Law. Cambridge University Press, 1957 p. 15, 

writing on legal impact of the change following the Union remarked that both the legislative functions and 
the judicial functions of the Irish House of Lords were merged with those of its British counterpart in the 
new Parliament of the United Kingdom. The parallel development of the common law in Ireland was seen 
as the reason for this as a natural development as appeals from overseas were referred to the Privy Council.



powers over the prerogative because statutory authority is more visible. The advanced 

industrialisation of England, led to contrasts with the economic state of Ireland. Severe 

underdevelopment was a marked feature of parts of the country. Agriculture rather than 

industry predominated, and this gave rise to landlord and tenant problems. The early 

endeavours for railways evidence a widespread concern with improvement of transport.

Travel by Rail Reflecting Progress

Transport infrastructure continues to reflect contrasting states of economic 

development. These range in the extreme from the use of contraptions made merely of 

reeds propelled over water to the high-speed trains, which compete with air travel in 

Europe. The financing of upgrading and maintenance of railways remains an important 

issue in the context of their organisation and management, as well as the quality of 

service. The payment by fares and tolls were authorised by law for access over many 

roads. Payment for hired travel, such as for the use of a horse has been traced as an old 

feature.

Cultural and legal factors contributed to making travel on railways more a matter 

of privilege rather than a right. Statute law responded however to the failure of railway 

companies to meet the needs of some would-be travellers. The Railwav Regulation Act. 

1844 required railway companies to provide trains for third class passengers. Soldiers 

were to be carried, as was the electric telegraph to be facilitated. Accounts of solitary 

travellers provide useful sources of information on travel of earlier centuries. The custom 

of individual travel was so ingrained by the time of railways that in England they posed a 

serious threat to social decorum giving rise to questions such as:

“What will those do who want to travel in their own or hire carriages, after 
the fashion of their forefathers? What was to become of coach makers and

 ̂J. F. McEldowney, Public Law. London, Sweet and Maxwell, 1994, pp 74,see p75 on British constitution 
less fettered by formal restraints of constitutional law. Note also benefits of the prerogative

7 & 8 Cap.85.
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hamess-makers, coach masters, coachmen, innkeepers, horse breeders, and 
horse dealers”

Competition Favoured in Approach to forms of Transport

Canals were serious objectors to railways as a competing form of transport. To 

avoid opposition, one railway company, the Midland Great Western in Ireland bought the 

Royal canal. It was then better able to pursue a more strenuous application to gain a 

railway line to the west. The suggestion of a canal surfaced in the early plans to link 

Darlington and Stockton. A competitive approach to applications was created between 

companies before approval for construction of any particular line. It even involved 

permitting the construction of a roadway later in the public interest after the Darlington 

line. One outwitting strategy in Parliamentary Committee hearings was to give the 

figures for saving on journey time through differences in speed and length of a proposed 

railway over that of competitors along a prop)osed route.

Competitive practice had been followed earlier in developing infrastructure of 

canals in Ireland. The Grand Canal company vehemently complained about official 

authorisation of the building of another canal, the Royal in a similar direction between 

Dublin and the west. Railways were not to compete with canals as shown in disregarding 

a line to the west in the official Railway Commission Report 1838, which deemed canals 

to be sufficient.

Railways to meet Necessitous Circumstances of Transport in England

A closer look at the introduction of railways to Britain show that they met the 

need for alleviation of over stretched transport facilities as a primary purpose. Growing 

industrialisation brought to light inadequate transport facilities in the midlands of 

England. The infrastructure of canal and road between Liverpool and Manchester were 

as detailed by Smiles over stretched, overpriced and monopolist.

 ̂ J. Francis, supra p. 120. See also Otway Caesar, A tour in Connaught, comprising sketches of 
Clonmacnoise, Joyce Country and Achill, 1839. See Pococke, Tour in Ireland in 1752, ed. G.J. Stokes, 
Dublin, 1891.
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Steamships and railways, rather than constitutional legislation, are viewed by 

some writers as having a major impact on transport to markets. The accepted thesis 

and motivations of George O’Brien, which depicted the impoverishment of Ireland by 

Britain, its languishing under Penal Laws and having its prosperity destroyed by the 

Union, is questioned. There were many other influences, which had a negative impact 

on the old methods of production. The so-called ‘heroic theory’ of Grattan’s Parliament, 

is countered by showing that expansion owed little in the earlier century to Irish 

Parliamentary action. Rather, the dynamics of growth stemmed from the market, 

organisational and technological changes associated with the rise of urban industrial 

capitalism in Britain.

Legal History and Influences for Improving Transport

The start of the legal history of the railway in its pre-modem sense (pre

steam/pre-locomotion) coincided with the begiiming of the Union. The introduction of 

the modem railway from England came with the first line opening in 1834 between 

Kingstown and Dublin authorised by an Act of 1831. .̂ Tramways and wagon ways were 

a part of development before the 19th century as were a number of long distance roads.

The first public railway in legal history, the Surrey Iron railway was in the south of

* Ibid p.2.

 ̂Ibid. p. 12. O’ Brien’s theory influenced economic analysis of Ireland for 50 years.

*Ibid. p. 16.

’ 1 & Will.4 c 1 xix.

J. Francis, supra, p. 121. The 1801 Act, which authorised the construction o f the first public railway, is 
recognised as significant as it was the first Act for a type of tram road, which was an engineered road and 
was not linked to the coal industry or to a canal. The historical point in the legal literature for public 
railways is taken therefore to be that of the Surrey Iron railway of 1801 constructed in Britain. Later the 
modem railway however rudimentary by later standards began in 1825 on the Stockton and Darlington line. 
Some literature ignores this starting point although part of the contemporary literature opting instead for the 
more advanced Manchester to Liverpool line of 1830. Accordingly the significance of an engine on that 
line so aptly called Locomotion and another called the Experiment, names, indicative o f the roots of 
railway innovation are overlooked as well as the later development of the line. The engine, Experiment, 
however, used horsepower for traction and Locomotion as the name indicates used steam.
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England and not as might be expected in the coal district. Incidental powers of 

constructing a public tramway with iron were granted. The original aim was to link 

London with Portsmouth. There was a sufficient market for an improved transport line. 

White remarks that “it is probable that public traffic had already been passing to and from 

‘Mr Henckell’s mills’ at Garrott, about two miles south of Wandsworth”. According 

to excavations the railway had a double track and a gauge of 4feet 6 inches. Four 

wheeled wagons drawn by horses were used either singly or coupled into trains. 

Merchants and carriers provided wagons and horses and paid tolls, calculated on 

commodity, weight and distance. A commercial approach to charges and rates, based on 

distances, characterised the relation of the modem railway with the public. White

described the first public railway that, “it was basically the same system as that of the
• • • 12 turnpike roads, but with a highly specialised track, a railway and not a road”.

Excavations at Merstham showed the gauge to be 4ft 6 ins. between the centres of 

the holes of the stone blocks, being about 4ft.2 ins. between the insides of the rail flanges. 

The line was laid with plate rails on stone sleepers, which can still be seen according to 

White in rockeries and walls in the area. The Reigate branch was to be the first stage of 

the extension to Portsmouth. However, as explained, “in the event. Nelson’s victory at 

Trafalgar removed the French threat to Channel shipping and the urge to reach 

Portsmouth faded. The line in fact never got beyond Merstham”.

H P. White, Forgotten Railways South East England. London, David and Charles Newton, 1976, p. 14. 
The Act incorporating the railway received the Royal assent on 21st of May 1801. Eight miles of line were 
open on 26th July, 1803. A canal as an alternative was thought to be detrimental to the river based 
industries. In the Wandle valley there were according to a survey of Surrey 38 industrial plants employing 
a total of 17,000 workers.

'^Ibid. p. 15.

Ibid. Four wheeled wagons, with narrow, flangeless iron wheels were used. The terminus was at a wharf 
and a small dock on the Thames at the mouth of the Wandle, The line followed the course of the river 
Wandle for about five and a half miles to near where Mitcham Junction is now located. Here it bore away 
from the river and cut across low - lying land to Croydon. A IVi-mile branch, opened on or about the 1st 
June 1804, followed the river up to Hackbridge, White describes further branches and extensions. The 
railway was opened in June, 1805. See also J.Freemati, D,H Aldcroft. eds. Transport in Victorian Britain 
Manchester University Press, 1988, pp 57- 91 see in particular p 57 where T,R Gourvish regarded the years 
1830-1870 as the formative years. He posed the question as to when the railway age began, whether in 
1805,1807 1825 and answered his own question with pointing out that the Merstham around the turn of the 
century and another line were horse drawn plateways intended for freight traffic, while the Oystermouth
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Road transport was considered far too slow and inefficient, operated by carts and 

wagons for carrying cotton between Manchester and Liverpool. The tram road had come 

about when industry had outgrown the navigation infrastructure. The evolution is seen as 

similar to the Bridgewater Canal coming about when previous navigation proved 

inadequate. The Canal Company, which initially objected to a railway, was dictatorial 

but later became conciliatory as the law authorised a railway through the Parliamentary 

procedure of the Private Bill. The goods aspect rather than the carriage of passengers 

was stressed in the prospectus for the Manchester to Liverpool line. Another aim was 

provision of cheap and expedient passenger transport.

First Modern Railway in the World in England

The Stockton to Darlington, opened in 1825 was a working example of change, 

operating a mixture of locomotive and horse drawn vehicles initially. The first railway 

line is eclipsed in literature by emphasis on the Manchester line, probably due to its 

association with the prototype for testing steam traction for general use. Although it 

carried goods, passengers were carried, albeit with less media attention on opening day, 

but passenger transport was ancillary to carrying goods in the beginning. People 

required convincing on the feats of locomotion over the familiar stationary engine. 

Stephenson appears from literature as one of the few who saw the long-term potential of 

the locomotive. According to Berghaus summing up the negative climate for progress 

“Not so the merchants of his day, who ran their vehicles over the railway as if  it were 

common property, in the manner of a turnpike toll”. *̂ . The famed Rainhill pubhc

line of 1807 may be regarded as “the first passenger railway” . The conventional choice was 1830 with the 
Liverpool to Manchester to Liverpool.

' “‘ s. Smiles, p p l3 2 -135. See also p.l39.

'^Ibid. p. 130.

E. Berghaus, The History of Railwavs Barrie and Rocklife, London, 1960, p. 16. George Ottley 
supervised the book. A train scene in the 1840’s appears on p. 47 with gentlemen in top hats and ladies in 
elegant dress o f the Victorian an era, which came to an end in 1901. On the Manchester line now regarded 
as the prototype for railways of the world, unerring self-confidence and a clearly defined objective of the 
use of locomotive power rather than counter argument was said to carry the day. Years away fi'om the 
invention of the mechanical digger in 1870 associated with modem construction. Chat Moss a bog of over 
twenty miles square had to be traversed.
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competition of 1829 between locomotives, initiated by a suggestion of Stephenson to 

financial suppx)rters involved a number of conditions. As public opinion changed 

railways dominated Parliamentary debate in Britain as the new subject of the "hissing
17horse". . The first railways in England were relatively local, being those before the 

Birmingham to London line. In surmounting many obstacles the use of steam eventually 

became more advanced and more assured.

Cumbrous Corporate Procedure

The need for a railway had to be made out by evidence. The applications to 

Parliament for the first two railway lines in England and the hearings before Committees 

of the House of Commons formally involved opposition from different sides. Great 

fanfare surrounded Parliamentary matters of the day. George Stephenson, the most 

significant engineer, in his application to build the Manchester to Liverpool railway line, 

was cross-examined by some 8-10 barristers. Parliamentary standing orders designed to 

safeguard landed interests, less common in Ireland were inappropriate in the sanctioning 

of railways

A great deal of preparatory surveying work was required; some of which could be 

done only by stealth. The use of theodolites apart from the very notion of railways was 

unwelcome to many landowners. Statute law granted rights of expropriation to the 

railway companies but agreement avoided this most difficult route. It was remarked of 

Queen Victoria “No one in history has signed so many decisive railway Acts as did this 

woman who ruled over a world-wide empire”. Hers was the final word when railways

Among these no engine was to weigh more than 6 tons and it was to be capable of continuously hauling a 
train equal to three times its own weight on the level at a speed of ten miles an hour. See S. Smiles, supra 
p.l31.

*** The First Railway Report questioned the parliamentary approach and leaned against the application of 
uniform procedure established in England, which was not geared to Irish conditions. See Railway 
Commission Reports supra.See Conroy, supra passim for implications-See R Keane, Company Law. 3"* ed. 
Butterworths, p. 19 on special Act of Parliament as exception if proposal o f sufficient public importance.

Berghaus, supra pp.46-47.
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of economic or political importance were being discussed, a matter which during her long 

life embraced all five continents. She conferred with Governor General Dalhousie about 

his early Indian railways system and Cecil Rhodes about the African network. Hundreds 

of Railway Acts were sealed with the name Victoria.

Stimulus to the Union

The threat of invasion had prompted the development of the first public railway in 

England. Irish insurrection and the fear o f Bonaparte coming to Ireland were cited as 

reasons for mooting the Union as a better way of governing Ireland. Internal rebellion 

and external threat pressed for change in the relationship between the two kingdoms, in 

the absence of constitutional definition. Consequently the Union was made a matter of 

Government policy. Later reneging on promises for catholic emancipation and the failure 

of a unified Irish party fuelled opposition. In the end there were calls for repeal of the 

Union and in the longer term for Home Rule.

By world standards, Ireland was a much more typical society while England’s 

well being was the exception. Accordingly, setting Ireland’s poverty against England’s 

affluence was unfair in the view of Norman. A supposition that the imperial 

Parliament remained ignorant of the real needs and conditions of Ireland is countered by 

the remark that this could not have been for want of available information as the Irish 

members saw to that. Between 1810 and 1833 there were 114 Royal Commissions and 

sixty Select Committees on Irish questions.

The era of railway construction was over by 1914. Ultimately in the reduced 

profitability of railway companies, the perception was that amalgamation served the

“  A. Norman, History of Modem Ireland. Penguin press, London, 1971, pp.82 -83.

^'Ibid. p.22.

Ibid. p. 14. The arrogance attributed to many Englishmen towards Ireland signified according to Norman 
by the various quotations “the confidence o f men from the most advanced society in the world attempting 
the assimilation of a less developed one.”
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public interest best. The approach later gave way to state control in England and also in 

Ireland. While the hard won railway to the west was said not to open up any spectacular 

industry, a noteworthy achievement at the time was that “The railway banished the 

reality, if not the spectre, of famine.

Property Rights Ahead of Social Rights

The effect of the Act of Union was to transfer the political representation of 

Ireland to the Westminster Parliament, which arrangement, as put by Norman became the 

centre of grievance in the 19th century. Central government intervened with occasional 

financial grants and by the organisation of local effort into public works schemes.

The poorer regions which had relief works from around the time of the famine 

benefited further from expenditure by the last decade or so of the century. Light railways 

were an important feature as part of the more avowed development of poorer regions. 

The Congested Districts Board came to exercise a new approach as it was charged with 

development. Earlier relief works were eventually phased out. Apart from the work of 

the Board other forms of development included higher prices for produce, the old age 

pension, and emigrant remittances.

Railways were introduced against a background of strong property rights related 

to nuisance and trespass. Social rights including those relating to workers were less 

developed. The creation of the modem welfare state to help the poor was barely

See J. J. Lee, “The Railways in the Irish Economy”, in LM Cullen, ed. The Formation o f the Irish 
Economy. Cork, 1969, p. 82.

Norman, supra p.20-21. See p. 12. Camiing Palmerston and Wellington were Irishmen who were Prime 
Ministers. Many Irish politicians attributed to the English legislature the sort o f problems that afflict any 
country at almost any time.

C. Day, “The Problems o f Poverty in the Congested Districts, 1890-1914”, pp 169-170, Unpublished 
Thesis, M.A, NUI G. 1986.

107



emerging. Certain advantages had as yet made few inroads. Worker dynamics and
■?7statute law rather than the railway company became the progressive force for change. . 

The notion of a Union did not involve greater freedom of establishment and access to 

work for 19**’ century Diaspora. Legalism in the law responsible for the movement from 

status to contract was for many of little avail. Under contract, individuals were accorded 

autonomy to control their personal and property sphere.

Lack of Social Rights Link to the Lack o f Representation

The first Railway Commission in 1836 regarded railway and road construction as 

factors serving to improve the poor conditions of some sectors of the Irish population. 

The railways provided much needed work although from a closer look this was not of as 

great an impact for improvement as believed. The 1840’s and 1850’s, were the boon 

years of railway construction in Ireland when progress was accelerated. In the absence of 

technology, drudgery and hardship beset working and social conditions. The railway

“  Volkmar Gessner, Annin Hoeland, Csaba Varga ed “Foundations of the European legal Culture pp 49- 
62 in European Legal Cultures Darthmouth Publishing Company ltd 1996. See pp.60-61. Franz Wieacker 
in examining the foundations of European legal culture.

D.K. Drummond, “Crewe -The Society and Culture of a Railway Town 1842-1914” Thesis, Doctor of 
Philosophy, Faculty of Arts, Royal Holloway and Bedford New College, The University of London. 1986. 
Some o f the key hypotheses for the course o f 19th century class politics were examined. The impact of the 
railway company on social development in the employment context of the 19th century also emerged. See 
also A.G Hamilin “ Ellesmere Railway Accident 1887” Pamphlet, April 1992, where the dismissal 
following a Board of Trade inquiry which was less than satisfactory, albeit accepted by Cambrian Railways 
led to public attention to the dismissed worker being on duty for 44 hours without a break. See p 9 on 
strike over long hours of railway servants leading to Select Committee on Railway Hours of Labour “to 
inquire whether and if so in what way, the hours worked by railway servants should be restricted by 
legislation”. Recommendations in 1891 called for the Board of Trade to be empowered to demand 
schedules o f the hours worked by railway staff in particular companies and if unsatisfactory would be 
referred to the Railway Commissioners for action. The Railway Servants (Hours of Labour) Act, 1893 
gave railway workers legal protection against excessive hours. The dismissal o f an employee was 
investigated at a re-convened 1892 Select Committee shown to have arisen from his determination to give 
evidence before the Committee. Four MP’s directors were brought before the House of Commons for 
admonition by the Speaker for interference with a witness before a Committee. They were said to wilt 
visibly under the weight o f his attack, as he admonished them never again to presume to commit the 
offence against the character, the dignity and the purity of the House. The latter did not extend to 
reinstating the servant a stationmaster who instead got four years salary from donations organised by 
M.P’s, but is remembered for his fight for justice.
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navvy is said to have had a place as an elite category. Funding by loans for mainlines

received consideration around the time of the famine. The light railway employed

large numbers with the work element as a deliberate feature for some lines, which of 

course increased construction costs.

Issues for More Long Term Development

The development o f social rights was retarded by the lack o f political 

representation. Michael Bentley in writing on the years 1815-1914 began “At no time 

during the period discussed in this book did Britain experience democracy. At no time 

equally were politicians unconscious o f its existence as an inspiration, a dismal
31inevitability, or a remote and controllable tendency”.

Statutes dealt with influxes o f people, who would, according to one view, be 

regarded as refugees from war tom Ireland. In contrast to modem considerations for the 

plight o f people, law to deal with beggars and vagrants was in vogue in the 13th and 17th 

centuries. Law relating to aliens allowed transportation of people in chains to the
32colonies following convictions for what were according to one view, racial feuds.

D Brook, Railway Navw.” That despicable group o f men”, pub. Abbot, 1983. The word navvy referred 
originally to the workers engaged on canal construction o f the 18th century and later was used to refer to 
some sectors o f railway workers.

See McGartoll, passim on loan funding.

See Francis, vol.2, supra on status of navigator p.67 see details on truck system o f payment by goods 
p.79. See Kostal, p.278-279, on employee lack of right to compensation for injury driven by deliberate 
judicial policy influencing case law, applying principles which supplanted respondeat superior and which 
were both unfair and incoherent. See Parliamentary Select Committee PP Commons (1877^ X.Q.1926 for 
analysis of Brett J o f the doctrine of common employment as a product of misguided policy and lack of 
doctrinal basis in English common law. The line of development through discontinuity with respondeat 
wrought by case law was resolved much later by statute. Meanwhile tens of thousands of injured workers 
had no rights for the first 50 years of steam railway operations 1825-1875.

M. Bentley, Politics without Democracv. Great Britain, 1815-1914, Basil Blackwell, Oxford, 1985, 
pp.13-14.

K. O Connor, The Irish in Britain. Tore Books, Gill and Macmillan, 1974. pp. 16-17.
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Despite expansion of railways, work prospects and the new status under the 

Union was far from satisfactory. The Catholic issue dominated Parliamentary debates in 

regard to Ireland in the first three decades of the Union. Writing about the Irish in 

Britain, O’Connor noted, “The Union had disastrous and far reaching economic and 

political consequences”. . In depictions of the poor conditions of Ireland, historian R.B. 

McDowell drew attention to the ease with which Irish MP's fitted into the House of 

Commons after the Union as well as before. Major general issues were often resolved, 

while grass roots matters of everyday life of peasants and the poor escaped detailed 

attention. Agriculture, Ireland's main industry, was in a poor state. Urban poverty was 

rampant and attributed in part to the Act of Union and the dissolution of the Irish 

Parliament. Unemployment was a main problem for a so-called surplus population as it 

increased from 5,000,000 to 9,00,0000 between 1800 to 1845. The former nobility, who 

departed the country, had been replaced by new owners, some of whom were bad 

property managers of the urban tenements.

Representation vital for changing conditions at the political level came about only 

belatedly in the century. Sectarian approaches pervaded all aspects of life in Ireland. All 

institutions of government including grand juries were not representative in a democratic 

sense. Overall Irish Catholics in England were marginalised by their religion and culture, 

as Catholics were few. The converse was true in Ireland, where despite the penal laws 

and evangelising endeavours only about 10% of the population was Protestant. 

Educational projects aimed at Catholics through institutions such as chartered schools 

and the like were among the failed programmes. As a way to end economic 

backwardness religious change was advocated in the application for a charter for the 

special Protestant school. The vast population albeit with exceptions was considered 

unworthy of civic equality.

” lbid. p. 16.

R.B. McDowell infra.

K.O Connor, supra, pp.34-35.

^  See A Sermon preached before the society for promoting Protestant chartists schools in Ireland, May 
19*, 1773, Robert Lord, Bishop o f  Oxford, MDCCLXXffl.
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Emancipation enabled Irish politicians ultimately to come to the fore with 

different social origins to the usual ruling party. It was not until the 1880's that Irish 

M.P.'s were returned to Parliament as a group espousing causes s^ cific  to Ireland. By 

this time the Irish rail system was long in place with concentration on filling gaps by link 

up to the mainlines through branch lines and building the new light railways. 

Contributions of Irish M.P.'s featured in resolving impasses in railway line development, 

e.g. Daniel O Connell had a role in bringing about the Dublin to Drogheda Railway Act. 

Through the direction of Parnell, Home Rule became a local election issue, as was it a 

means to challenge landlord power. . Decades before the Local Government Act, real 

local influence was waning as local matters were becoming national ones and old bodies 

were becoming merely symbols o f domination. Crossman depicted the change from local 

to national with the local edifice remaining as a symbol o f landlord domination o f the 

countryside. Change regarding infrastructure meant that maintaining of roads was no 

longer a matter o f landlords ensuring that estate roads were kept up, it involved the 

administration of increasingly complex legislation. The Union had placed direct 

responsibility on the U.K in regard to economic progress. Liam De Paor in poetic lines 

depicted a sell out o f the country through the Union.

V. Crossman, Local Government in Nineteenth Century Ireland, p. 53, The Institute of Irish Studies, The 
Queens University of Belfast for the Ulster Society of Irish Historical Studies, 1994. E.g. a study by W 1 
Feingold of poor law elections showed a reduction from 88% in 1877 to 51% in 1886 which he interpreted 
as a transfer of power from landlords to tenants.

^*Ibid. p.97.

L. De Paor, Milestones in Irish History, companion to Thomas Davies Lectures, Mercier Press, 1986 pp 
72 -73, on two Acts of Union, one passed by the Irish Parliament in College Green, which produced anger 
and rhetorical flourishes of many and a second Act passed in Britain, which made the legal and 
constitutional arrangements consequent on the passing of the Irish Act. As a result the Kingdom of Ireland 
was merged, with the kingdom of Great Britain, to become a newly constituted United Kingdom of Britain 
and Ireland. The United Kingdom of Britain was itself an amalgam since 1707 in comprising kingdoms of 
England and Scotland. As a result the Irish Parliament in vogue from the 13th century was abolished. See 
p.73 for fuller description of the chequered history of the Irish Parliament, As a result of the power of veto 
under Poynings Law, the Dublin administration not being responsible, the Westminister Parliament could 
up to 1782 pass legislation binding Ireland, when according to De Paor, English or Imperial interests were 
at stake, although this legislative supremacy was passed infrequently. See pp,74-75 on legislative 
independence conceded in 1782 mistakenly referred to as Grattan’s Parliament, with law passed by 
Westminster, but was said to have remained the same unreformed and unrepresentative, lasting for 18 
years.
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Control as a Feature of the Union

R.B.McDowell has said that the application of similar approaches to the two 

countries made failure inevitable where there was no regard for their differences. . By 

18th century standards the Union was also said to be extraordinarily efficient and un- 

corrupt, as Irishmen were said to hold prominent appointments at all levels of the public 

service. In a scathing onslaught, McDowell remarked that government activity during 

the first half of the nineteenth century was characterised by, lack of foresight, and 

initiative and blundering and much wasted effort. Railway Commission and Inquiry 

Reports surrounding railways added to other well-documented evidence showing the 

dissimilar economic conditions of Ireland. The passing of uniform law initially for the 

compulsory purchase of land was inappropriate for conditions of Irish land tenure. The 

Railway Act. 1851 was one example of a statute applied specifically to Ireland to speed 

up railway construction. The Acts passed for meeting the pressing need for general 

measures on compulsory purchase have resulted in a confused and complicated series of 

amending general Acts on the subject.

Local influence through the Union

Such was the state of development in Ireland that McDowell groups together local 

government, poor relief and public health. He noted that central government had not

^  Norman, supra p20. The Government o f Ireland was centred in Dublin Castle, from where the Chief 
Secretary directed the armed forces and administrative departments. The Lord Lieutenant headed the Irish 
government as personal representative of the sovereign with a Chief Secretary, who was a politician of 
cabinet rank, responsible to Parliament for the conduct of government. He resided half the year in Dublin 
and the remainder of the year he worked from an Irish office in London. He was assisted by the Under 
Secretary, a permanent official and by two Crown law officers (both of whom were political appointments 
and members of the government). Some departments were local extensions from Whitehall while others 
were exclusively Irish. This has been remarked on by Norman as a dualism chiefly remarkable because it 
was not ineffective. The Castle exercised a high degree of central control over local affairs.

R.B. McDowell, Public Opinion and Government Policy in Ireland. 1801-1846. Faber and Faber, 1952, 
p.l3.

S McDermott, R Woulfe, Compulsory Purchase & Compensation in Ireland: Law and Practice. 
Butterworth, (Ireland) Ltd. Dublin, 1992, pp. 15-48. The 1851 Act was passed to remedy shortcomings of 
the notice to treat used for acquiring land in England. See also McGartoll, supra.
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much contact with the Local Authorities, the grand juries in the counties and the 

corporations in the cities and boroughs. There was no government department specially 

responsible for local affairs. The great bulk of legislation “simply consisted of acts 

authorising a local body to carry out a specific project- very often the improvement of a 

stretch of road or the construction of a bridge. In the beginning of the 19th century the 

state interfered very little with local administration”. One exception from as early as 

the middle of the 18th century was the intervention by the government in the affairs of 

the capital. The end of the 19*** century saw the putting in place of bodies such as 

Dublin Corporation. A local Government Board was established in 1872 from 

transformation of an earlier Commission. Combining a wide variety of functions for 

relief of distress and granting aid, it embarked on the building of the light railways for 

this purpose in 1890. The Local Government Act. 1898 added to its functions. As put 

by McDowell, “It was expected to examine local and personal Bills”. By the locomotive 

Hiehwavs Act. 1896. it was empowered to make rules relating to the design and speed of 

motor cars. In later years it had to resist the demands of local authorities for too severe 

speed limits.

Public Works- the Responsibility of the State

There were two government departments in Ireland for economic development at 

the end of the 18th century namely the Linen Board and the Inland Navigation Board. 

The 19th century saw the Board of Works as the predominant body. As put by 

McDowell “The Board of Works was for nearly half a century the principal agency 

through which the government influenced Irish economic development."* .̂ Reconstituted 

in 1831 with some personnel from previous bodies, new functions were added bringing it 

into the sphere of railways.

R.B McDowell, The Irish Administration 1801-1914. pp. 164—5, Greenwood Press Publishers, 1964. 

'^Ibid. p. 165.

'* Îbid. p. 188.

'“ ibid. p.214.

113



In the exceptional years of the 1840’s the provision of work became a crucial 

problem in Ireland. Public works were advocated and regarded as part of the 

responsibility of the state. A series of Acts were passed between 1845 and 1847 for 

employment through public works. These works were initiated by local bodies while the 

inspection and grant aspect and supervision was the duty of the Board. In the matter of 

interpreting the rules for famine conditions Trevelyan suggested that local contribution 

should be made from landowners or from the area or the county where a grant was being 

made. As quoted by McDowell “this and every other rule must however be modified or 

suspended in cases when it is evident that the consequence of our insisting on the strict 

execution of the rule would be that the people would starve”.

The Board was also to make it clear that the relief works were merely an 

expediency and were being sanctioned “not for the sake of the works themselves, but for 

the sake of the relief afforded by them”. Schemes for drainage and road making were 

prepared to provide work for the “starving masses”. Many were of doubtfiil utility. 

From the description of McDowell there was a great deal of difficulty between the Board 

and the local bodies.

As railways were not undertaken by the government or through state aid they did 

not feature in any central way in the state public works context except that loans were 

given at more favourable interest rates. The light railway dimension was much later than 

famine times and was an important facet in providing work and funding. Construction 

of mainline railways as noted was a matter of private enterprise undertaken by individual 

companies. From 1851 with the crisis over, the Board had a function of arbitrating 

between companies and landowners and from 1871 it gave loans for railways. It also

'•’ ibid. p,210.

'“ ibid.

'‘̂ Ibid. p.211.

^  See Railway Times, supra, for.Acts on the light rail, in a comprehensive source.
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conducted inquiries into the merits of tramways and railway schemes. The Poor Law 

Boards were the only administrative bodies in rural areas with directly elected 

representatives. As such they provided a rare platform from which individuals from the 

middle classes could acquire local prominence and influence. Landlords were the 

predominant influence until as late as the 1880’s.

Railways Limited Impact on Provision of Work

With an emphasis on public works as a solution for unemployment, the railways 

came at a time when large numbers of workers were available. Many seemingly benign 

legal measures were said to be simply too late in their implementation or were not 

attuned to Irish traditions or dealing with famine conditions. The theme of poverty drew 

much repetition of analyses in far-fetched situations. The Irish contribution to railway 

construction in England is regarded as legendary. Yet the Irish in Britain comprised only 

some one million out of a population of 30 millions at the end of the 19th century.

As put by Reed on the building of railways in England, there was a large direct

demand on the country’s labour force;

“There were between 40 and 60 men normally employed on each mile of line 
under construction in the 1850’s and there is no reason to suppose that it was 
noticeably different before or after. Thus as early as 1839, when there were 
at least 1,000 miles under construction, the number of men directly employed 
must have been around 50,000, or 1 per cent of the occupied male population 
and a seventh of those employed in building and construction- already as 
great proportionately as those employed in operating 6,000 miles of line
opened in 1852. The total wages for the year must have come to between
£2million and 2.5 million”.

Of the availability of the labour force he remarks that:

“It was gathered together so quickly and easily largely because of
immigration from Ireland and of under-employment in the over-populated 
country side of southern England and though comparatively high wages were

McDowell, supra p.213. 

See Crossman, supra, p.2.
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laid, it does not app)ear to have caused other industries any labour problems”.

The mass of small contractors who had built the canals was employed by the early 

railway companies but these were replaced later by the emergence of large-scale 

contractors.

In depicting how the Union had failed, O Cormor points to the fact that the 

English and Scotch saw the Irish immigrant of the 1830’s and 1840’s “as an essentially 

intrusive element within an essentially British social structure and treated them 

accordingly”. The English working classes were, it is remarked, little better off as both 

“communities were equally victims of the class cum capital structure of the nineteenth 

centiuy”. A most significant effect was said to be that of involving them more fully in 

the general labour market of which the pick and shovel navvies were the princes. It was 

the first communal involvement of the diasporic. Reed suggests that the year 1845 

was the main time of recruitment with as many as 200,000 drawn in the space of only one 

year or so. A notable dramatic fall took place with the number going from a quarter o f 

a million to around 50.000 at which figure it remained throughout the 1850’s. Being 

similar to the curiosity about the fate of the cottier who disappeared from the land in 

Ireland, Reed asks “What happened to the 200,000 men cannot be said with any 

certainty”. Some were employed by the railway to run the lines although as pointed 

out the increase was only 16,000 from 1847 to 1851.

M.C.Reed, Railways in the Victorian Economy David and Charles, Devon, 1969. See Report cf the 
Select Committee on railway Labourers. PP 1846. Xni. p.20.

’-‘ Ibid.

K O Connor, supra, pp 17-18. Of the handed down myths that the Irish buih the railways he poires out 
that rarely did they exceed 30% of the overall labour force. Rather work on railway construction helped to 
uproot some of the Irish from the ghettos to find ones of marginally improved comfort.

^ Ibid. p.25. A House of Commons return on the numbers employed on 1, May, 1847 on linei was 
256,509 or 4 % of the population.

Reed, supra p.20.

’*Ibid. pp.20-21.
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Wages of the men was the biggest single type of outlay in building railways. 

Other expenditure was seen as of more permanent importance and resulted in the great 

increase in the demand for iron and coal. Further it was a stimulus for the previously 

quite small engineering industry. The railway had different impacts in Ireland to that of 

England and there were dissimilarities with their impact in the US. Using the Rostow 

framework for analysis, Reed saw the impact on industry as great in Britain as anywhere.
59

A Lack of Transport Infrastructure in Parts o f Ireland

State involvement in the ordinary life of the individual in the 19th century 

resulted in a very broad mass covering “almost every aspect of social life in Ireland”. 

Yet one is warned, “In the use of this material much discrimination must be exercised, 

particularly when using the evidence given before various Royal Commissions. The 

manifest ignorance of Irish conditions displayed by certain members of particular 

Commissions, at times influenced the quality of the information collected, as did the 

status of the membership. Yet the materials represent probably “the richest source of 

information available on a wide variety of topics”. ^

Parts of Ireland were inaccessible in the mid 18th century. The lack of 

infrastructure in lar Connacht for instance rendered it inaccessible to wheel carriages so 

that produce was carried on back loads. This was particularly backward by the standards 

of the time in that “ there were no roads as such other than paths or trackways, and as a 

consequence wheeled vehicles or carts were little used”. There was no organised road 

network until Alexander Nimmo constructed the road between Clifden and Galway in

’’ ibid. p.21.

“  See Day, supra, p.214. Note that railway investigations from the start led to conclusions on the need to 
cheapen railway construction, by various suggestions but in general to little avail. The members o f  the 
Railway Commission were people with knowledge o f  Ireland. The legal status o f  the Reports and 
government influence were further factors, as they were not followed.

M O  Conaola, MA thesis. History, NUIG, 1995, p.37.
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1822- a road which followed the valleys. Although Bianconni used wheeled mail car on

the road in 1837 much of Connemara was remote from public transport and some of the

region could be reached more easily by sea. Only by the 19th century did the area have a
• 62central market town, which began to develop then around the town and port of Clifden.

Parts of the country were eventually designated as Congested Districts relatively 

late in the 19th century. The lack of roads leading to markets compounded the lack of 

growth. The building of roads rather than railways was suggested in the second 

Commission Report 1838 for the west. The Congested Districts Board embarked on an 

extensive road making programme, which involved an expenditure of £418,283 by 1919 

and included construction of new roads to new holdings of migrants carved out of land 

settlement programmes. The most notable facet of development was in the area of 

communications, being the one that promised most “the substantial extension of the 

network of railways”. Very late also, in terms of railway progress, new lines were 

opened in the 1890’s along the north coast of Donegal and in Connemara where the 

railway line was extended to the west as far as Clifden. In all, in the period 1883-1896 

close on £2,000,000 was given in grants and about 605 miles of light railways overall 

were constructed, (some light railways were before this time). Orders in Council were 

passed relating to their construction throughout the country. The grants type of funding 

given for such railways was an exception as the mainlines were brought about mainly by 

private enterprise and loans.

The light railway schemes were said to provide much needed employment and the 

integration of the west into the market economy. Among the impacts o f railways noted 

for the west was the greater diffusion of information, such as through the telly post and 

rapid distribution of newspapers. The impact in the western regions according to Lee 

was to break down “the stifling barriers of physical and mental self sufficiency”. The 

contribution of railways to the economy was ambiguous according to leading Irish

“  Ibid. pp.37-38. Reference is made to decline in local industries such as kelp long before the introduction 
o f railways.

“  Day, supra, pp. 169-170. These railways disappeared relatively quickly with improvements in road 
transport.
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historians. FSL Lyons in quoting J.J. Lee remarked on their contribution as a paradox in 

that “ before 1850 economic development had been hindered by an underdeveloped 

transport system. Since 1850 Ireland has been an underdeveloped economy with a highly 

developed transport system”.

19th Century Travel by Road in Ireland

The need for a number of modes of travel serving different needs was emerging 

The Irish context of transport, around the time of development of the railway in England, 

showed extensive cross-country coach travel by road. Bianconi (1786-1875) known 

locally as Brian Connolly provided services which operated cross-country in the South of 

Ireland and to places as distant as Belmullet and Letterkenny. From near Como in Italy, 

he came to Ireland in 1802, as an apprentice in printing in Dublin to avoid conscription. 

Constantia Maxwell, Trinity Professor writing about him, remarked on transport of the 

time that there were canals, mail and stagecoaches as well as post chaises in Ireland. 

Remembering the drudgery of walking up to 20 or thirty miles with a printers box on his 

back on finishing his apprenticeship, Bianconi was motivated eventually to improve 

transport after pursuing other enterprises. Maxwell noted ”At the height of his career he 

was one of the largest proprietors of horses and vehicles in Europe.” Covering some 

3,000 miles per day he had 100 cars, 140 stations for changing horses, 100 drivers. One 

of the fastest of the vehicles was aptly named Faugh A Balagh. (clear the way). In 

contrast to railways the number of passengers carried by road was limited. The first cars 

carried six passengers and later developed to carry seventeen including the driver. 

Waybills included horses names, passengers, town’s fares, goods carried and arrival and 

departure time.

Said to be undaunted by the railway, his cars travelled left and right of the main 

lines and into new territory, which was without transport. Spies were employed who 

travelled incognito to check civility and punctuality. By 1861 the area covered by

F.S.L.Lyons, Ireland since the Famine. Fontana Press, 1985, p.59.



Bianconi was some 2,000 miles and he had 100 horses. In taking his own advice 

“Always keep ahead of the wheels” he sold the assets to his agents in 1867 and bought an 

estate, owning some 5,000 acres by the time of his death.

C Maxwell, Country Life. April 16, 1948, p.35097. Illustrations of the Bian cars and their descendants 
are given. The cars were better than many other carriages but overcrowding could be a problem on this 
type of public transport. The less punctual types of drivers and police appear as characters involving Irish 
transport themes in the novels such as Trollope’s, The McDermots of Ballycloran and Thackeray’s, The 
Irish SketchBook, where overcrowding from Killamey to Tralee merited attention.
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CHAPTER 4 SOURCES OF CULTURAL FACTORS EXPLAINING PROGRESS 

Ice Skating Model o f Perfection for Railways -  Inventors Aspiration

Aspects of road practice influenced early railway practices, passenger class 

distinctions, and design of coaches and fares. Even today terms used in “train speak” 

continue cultural links with travel by horsepower. Among these are familiar words such 

as driver of the engine, the cabin, hurdle stable, coach, iron horse for the train, to mention 

but some. Many continued to look on railways in terms of their speed as mysterious 

contraptions or with awe and foreboding, while according to Smiles their inventor and 

proponent, George Stephenson saw parallels between the safety of the ‘speeding’ train 

and ice skating. The unlikely metaphor prompted a question in cross-examination for the 

hypothesis that the railroad could be perfect to which Stephenson replied, “It is; and I 

mean to make it perfect”. He explained that when trains go quickly “the weight in 

measure ceases”. The limit on the speed was to be 8 or 9 miles, a relatively low speed in 

order to help to speed up the passing of the vital Act needed to authorise the Manchester 

and Liverpool line, the railway which was to become the prototype for railways around 

the world. '

Railway epitomised in global terms the earliest bringing together of inventions for 

a combination of track and locomotive for the carriage of both goods and people. Scenes 

in film and print cast light on cultural mores, depict meetings, separation and reunion of 

people across a broad spectrum of society. Old drawings present images of crowded 

scenes of third class travel by train contrasting with the luxurious carriage of Queen 

Victoria as she received the French King Louis Philippe in her special carriage in 1844. 

Travelling by rail was preferable to a journey on badly maintained roads by automobile. 

It had by law to travel at a slow pace behind a man carrying a red flag. Suffice it here to 

refer to The Red Flag Act. 1865. which restricted the speed of steam powered vehicles to 

4 m.p.h. unless travelling by rail, (repealed in 1896). Unaccustomed to the notion of

* Smiles, Lives o f  the Engineers, supra p. 142.

 ̂E Berghaus, The History o f Railways. 1964, illustrations p.25 and p.27.



speed, railways were described as if they were objects of modem science fiction. In 

capturing public excitement surrounding trains, Hamlyn remarked that they:

“created scenes of wild enthusiasm and celebration and such was the novelty 
of this new form of transport that it would be fair to say that many of those 
early trains would have carried a few passengers who were not going 
anywhere in particular, but merely intent upon sampling the pleasurable 
experience of travel in the abstract”.

He drew on the brave new world from the poem “From A Carriage Window” by 

Robert Louis Stevenson where the train was faster than fairies and witches. By contrast, 

going from town to town before the railway would have been “at best an expensive 

inconvenience and at worst sheer hard work”. Steam power as a principal agent in the 

broad sense of its many uses including the railway, shaped the transition of social and 

industrial life. It has also been suggested that the connection between railways and our 

recent history account for the exceptional popular interest which railways have. 

George Ottley regarded the earlier significance as accounting for the nostalgia and 

retrospection associated with writing on railways. *

Railways were sometimes treated with resistance and even provoked mutiny as 

they were seen as part of the imperialist policy in many countries. They are nowadays 

regarded as part of development of basics in less advanced countries. Trains provide the 

advantages of routine organised mass travel and carriage of goods and continue to 

support a range of services. They have fuelled the rise in mass industrialisation and 

contributed to the shrinking of the globe. Their impact in communications has also been 

compared to that of the printing press in the 16th century.

More generally, analogy with travel and discovery continues in most cultures as a 

typical way to signify achievement. Travel to the moon grasped the film world decades 

before the actual trip. The impact of the Internet was seen as akin to the voyage of

 ̂Hamlyn Nel, History of Railways, 1976, p,7.
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Columbus in 1492 to the New World. However its boundless potential is equated more 

with a seventh ‘continent’. A new industrial revolution is forecast comparable to the shift 

from agriculture to industry at the end of the 18th century or the introduction of 

electricity at the end of the 19th century. Advancements through technology are 

forecasted to change beyond earlier notions for commerce and services.

The railway has inspired themes in literature from poetry to the novel, cartoon, 

film and even the musicals. Railway stations and trains have added new dimensions to 

areas of public space and architecture. A famous silent motion picture entitled ‘The 

Great Train Robbery’ had a plot of murder and robbery aboard a steam train. A real life 

train robbery at Sears Cross in the 1960’s came to be dubbed the ‘Great Train Robbery’. 

Seizing on the notion of replication of the movie in real life ignored the lack of 

resemblance to reality. Media attention to it overshadowed the Perfumo scandal. Loosely 

called the crime of the last century, its anniversary brings about a call for a knees up for 

surviving participants and press updating. More seriously the handling of the trial itself 

has through the media raised questions concerning the administration of justice in the 

case.

Trains gave a new meaning to travel over regions described as desolate and 

impassable. The Manchester to Liverpool was constructed over miles of bog called Chat 

Moss believed impossible. The sheer boredom of minding the railway in wartime 

inspired a poem by Kipling. The view by train of the deserted terrain in Scotland took on 

new meaning as it featured in ‘Kidnapped’. So too fascination with speed featured in 

‘Hard Times’. Mrs Sparsit on her train journey is described as “immovable in the air 

though never left behind”.

“ G Ottley, supra, preface

’ See “A Civilisation Transformed by Technology Braces for More Change”, Herald International Tribune. 
pub. with the New York Times and the Washington Post, December 21, 1999.

 ̂ At Sears Crossing, August 8*, 1963, the train robbery involved the stealing o f  two million, six hundred 
and thirty one thousand, six hundred and eighty four pounds from a train.

 ̂See M J Freeman and J Aldcroft, supra, p. 14 refers to Mrs Sparsit as she looked through the train window 
at the electric wires o f  the telegraph as if  “they ruled a colossal strip o f music paper out o f the sky quoting
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Emergence of the Large-scale Corporate Organisation

The importance of the railway age in transport in the Victorian era had wide 

ramifications and impacts. The predicted economic benefits for the west of Ireland were 

said not to materialise. Managerial change in business and the presence of the state in 

industrial decision making were among the benefits from large-scale organisations. The 

railway according to Professor Lee failed to industrialise the peasant, but often had the 

effect of undermining local industry by exposing it to outside competition. *. The effects 

of the new form of travel brought early wider social participation evident from the 

transport of thousands of people by train in 1851 to the Great exhibition in London. This 

was the first international exhibition ever held which was said to boost British trade and 

led to initiatives such as the South Kensington Museum.

The social savings approach in transport was significant for Reed in regarding the 

economic assessment, but as put ‘it may be frustratingly difficult to interpret, but it is 

quite clear that much of the scholarly work involved has demonstrated the range of the 

industry’s impact’. He also refers to railways not having contributed to Britain’s 

economic growth, nor did they produce a take off already under way by the 1850’s. They 

were of enormous significance in the 1840’s and 1860’s and for the wider picture 

‘throughout the period they had a considerable impact upon the capital market, supplying 

industries, and transport services generally. There is no doubt that railways had a greater 

influence than any other single innovation before the age of oil and electricity’. As an

implication of the particular pattern or structure of the railways in Ireland, Lee says that.

C Dickens, Hard Times. HT, Penguin Classics, Harmondsworth, 1995, p.23. See also pp. 1-3, pointing out 
the impact o f  locomotion and our difficulty in understanding the era as there has been no parallel.

* J. Lee, The Modernisation o f Irish Society. 1848-1918, Dublin, 1973, p. 124. See also p. 13. See T. 
W.Freeman, Ireland; A General and Regional Geography. 4th ed. 1969, London, 247.

® Annual Report, RSA. 1998/99, p.25.

Reed, supra, p. 85
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because all lines led to Dublin, as it was the centre of the railway system other coastal 

towns declined in relative importance after 1850.

Corporate influence had significance in social and legal development. Railways

were administered by a hierarchy of managers and company officials, appointed by the
1

Board of Directors, which was elected annually by the company’s shareholders. . e.g. 

the Railway Company in Crewe had become the largest joint stock company in the world 

through amalgamation. The managerial structiire was different from most other firms 

in the mid 19th century. Engineering works were usually managed by an individual 

owner or by an entrepreneurial family.

Accounting for Technical Progress by Influences of Values Outside the Market

The timing of the railway era is generally explained as being the result of the 

vision and determination of engineers in Britain and France. In examining influencing 

factors a question raised is why Europe rather than China was to the forefront in 

technology? Jonathan Sacks, writing on the European lead, noted a point made by David 

Landers, a Harvard economic historian, that while the invention of paper, printing, 

textile, machines and glass furnaces for iron originated in China, which was so much 

ahead of Europe, it did not give rise to the industrial revolution. The reason was due, 

inter alia, to their different underlying features;

“They are all to do with cultural factors, what we now call the Judeo -  
Christian tradition” -  which Europe had and China did not. Europe had a 
different concept of time, in shorthand “linear time “’’the idea that time is a 
journey, a forward movement that has a destination, as against the kind that 
many ancient civilisations had, which is “cyclical, time ”as an eternal 
recurrence... Surely we would not disagree, that the primary effect in

J.J. Lee, supra p. 85.

‘Mbid. p. 168.

In 1846 the Lx)ndon and Birmingham, the Manchester and Birmingham and The Grand Junction railway, 
LN W.R continued to divide managerial responsibilities on the basis o f old geographical divisions.
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explaining the European industrial revolution was the market economy, 
which encouraged enterprise, rewarded innovation and protected private 
property from seizure by kings, emperors or governments.” ...As the 
tradition insists on the dignity of every human being, on equality, the market 
economy basis is postulated not only on economic but as on very powerful 
grounds - freedom and dignity and creativity of the individual. As the seed 
beds on which the virtues of the market depend, institutions such as the 
family and the community required protection. In explaining the link it is 
stated that “the market depends on virtues that are not produced by the 
market -  habits of co-operation bom and sustained in the “third sector” of 
society, in families, and built not on exchange and power but reciprocity, 
loyalty, forgiveness, and trust”.

The positivistic ideas and awe of invention in the 19th century engendered the 

notion that absolute knowledge could be attained by exploration of the physical world 

through science. Technical progress brought about through experimental science was to 

offer the key to all fields. A determinist approach and mechanistic conception was 

underpinned by beliefs that technical progress could influence and transform the world in 

that “man has only to demonstrate the inner workings of the great clock of the universe in 

order to be able to achieve total mastery of nature through his positive knowledge and his 

technical ingenuity”.

Railways Influencing Time

E.J. Hobsbrawn regarded the impact of the railway system as profound in that:

“it transformed the speed of movement - indeed of human life -  from one 
measured in single miles per hour to one measured in scores of miles per 
hour, and introduced the notion of a gigantic, nation-wide, complex and exact 
interlocking routine symbolised by the railway timetable from which all the 
subsequent “timetables” took their name and inspiration. It revealed the 
possibilities of technical progress as nothing else had done, because it was

J. Sacks, “What capitalism owes to the Book of Genesis”, quoting in the article from the Mais lecture 
delivered at the City University, London- Lecture delivered bv the Chief Rabbi of the Commonwealth at 
City University. London. The Independent. Thursday, Review, June 15, 2000, p.4.

R Salmon The Future of Management. Coben Blackwell, Oxford, 1996, pp.92-93.
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both more advanced than most other forms of technical activity. By 1850 the 
railways had reached a standard of performance not seriously improved upon 
until the abandonment of steam in the mid-twentieth century, their 
organisation and methods were on a scale unparalleled in any country, their 
use of novel and science based technology (such as the electric telegraph) 
unprecedented. They appeared to be several generations, ahead of the rest of 
the economy, and indeed railway became a sort of synonym for ultra 
modernity in the 1840’s, as atomic was to be after the second world war.
Their sheer size and scale staggered the imagination and dwarfed the most 
gigantic public works of the past”.

Railway companies led the way to new economic relations in different spheres, to 

which the law in its many branches came to apply. As a popular means of investing 

money their introduction was summed up by one unruffled English investor of 1848 in 

that people “were dazzled and deceived by the air of assumption and parade about a 

railway”. Some of the other developments, which followed the introduction of the 

railway, were new literature on rail and stock markets and other publications as well as 

tour operation and related services such as catering.

On the demise of steam trains in India at the turn of the millennium, their impact 

was recounted elsewhere as it was noted as follows that;

“Since the first railway was constructed in Bombay in 1853, steam trains 
have played a vital role in the shaping of the sub continent. In doing so, they 
have also helped to shape the consciousness of successive generations of 
Indians and of colonial rulers”.

As put by the article “India must be the one country where the railway is 

genuinely part of the folklore; a romantic institution seemingly built into the history” In 

quoting James Cameron, the veteran foreign correspondent:

“India’s development would not have been the same but for the railways, 
which unified the country in a way soldiers and administration could never 
have done alone. Initially conceived for the part it could play in Britain’s 
Great Imperial Task, the railway served to bring raw materials to the ports

W Olins, The Corporate Personality. An inquiry into corporate identity. Design Council, London, 1978, 
p.9-10.

See M.J. Freeman and D. Aldcroft, supra pp.21-22.
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and carry British manufactured goods to every comer of the sub continent.
The railway also transported the vast apparatixs of colonial government, 
bringing weary officials to their far-flung outposts and in the sweltering 
summer, those same officials and their long suffering wives to the cool of the 
hill stations”.

After the end of the Second World War, Britain moved towards replacement of 

steam engines for long distance. The manufacture of diesel engines replaced steam trains 

on the London to Edinburgh line.

Railways Inspiring Thrift

Railways became the focus of popular investment as alluded to, caused bubbles 

against the like of which there was law as a preventive measure in the form of the Bubble 

Act outlawing incorporation. The Act referred to the illegality of operating without 

incorporation in enterprise activity also in Ireland. Law provided for a restricted number 

of methods of organisation of enterprise. Ireland had a statute allowing limited liability 

in partnership adding to the limited number of forms of organisation recognised by law. 

While groups used its provisions, it was nevertheless, seen as unsuccessful. Equity 

enabled a process for authentic groups through setting up particular structures for gaining 

advantages similar to those to be gained from incorporation.

Ordinary shares were the norm initially, but resort was made to preference shares, 

as railways were costlier than anticipated leading to the development of corporate 

finance, loan stock and public involvement. Reed in quoting the Economist noted that 

“Railway property is a new feature in England’s social economy which has introduced 

commercial feelings to the firesides of thousands.” In quoting Disraeli on investment 

“all seemed to come from the provinces and from unknown people”. Reed elaborated

** D Orr, “India’s steam trains find a place in the sun” Irish Times, July 9, 1999.

Ibid.

6 Geo. Ic 18. also referred to as Bubble Act, 1720.
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that among investors were the many substantial businessmen, albeit imknown to 

politicians and “the greater part of the money required to build Britain’s railways came 

from this class rather than from the small investor”. Up to the 1870’s railway

investment was the main form for families. Such investors tended to look for similar
22qualities overseas for investment when England no longer provided sufficient outlets.

New Meaning to Travel

The railway companies in Ireland promoted journeys to scenic places, some of 

which now face pressure from modem developers. Growing suburbanisation has 

required the strongest type of environmental designation. In the context of devising a 

special Amenity Area Order for Howth, it was noted that the old Great Northern 

Railways slogan “The Hill of Howth for Health and Heather” remained largely true 

today. The GNR (Great Northern Railway) developed the cliff path, which according to 

Fingal County Council “is still one of the finest short coastal walks in the country”. . 

The light railway network promoted tourism to areas like Connemara as lines opened up.

Not everyone embraced railways with the enthusiasm of the carefree traveller, 

poet, train spotter or inventors, among them to mention but two sectors, city dwellers and 

land owners. Landowners were such a powerful group that they could influence the 

progress of legislation and hence of the railway. . In the face of such opposition, ways

M.C Reed, supra p.28 

“  Ibid. pp.28-29.

The Irish Times. June 8, 1998.

See Charles Dickens Dombev and Son (1846-48^ World’s classic, Oxford 1982, passim p.651 on 
approaching train at nighttime as a “dull light advancing quickly changed to two red eyes”.

Smiles, The Lives of George and Robert Stephenson. The Folio Society p. 122. The promoters of the first 
modern railway had to circumvent inter alia the objections of landed proprietors, who could defeat a Bill in 
Parliament, or make it expensive to succeed on the grounds of interference with their property rights. The 
Duke of Cleveland began the trend in regard to the Stockton and Darlington line. He brought a Bill in 1818 
against the construction of the tramroad from Witton to Stockton on the grounds that the proposed line 
would pass close to his fox covens.
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of compromise had to be devised to enable schemes to meet Parliamentary sanction. A 

very large proportion of the cost of building the railways was used up in compensation 

payments for property.

Public Fears o f Railways

Opposition to the Bill for the Manchester to Liverpool line was based on 

unfounded assumptions such as “country gentry being told that ‘the snake’ would kill the 

birds as they passed over the locomotive”. The public was informed that the might of 

the engine would prevent its moving. Manufacturers were told that the sparks from its 

chimney would bum their goods, houses and plantations. The 1825 bill was referred to a 

select Committee of the House of Commons. The first railway in Ireland was beset also 

by objection and resolved through compromise by landowners. On the other hand as an 

incentive to encouraging the general introduction of railways the offer of land without
• 'y 'lcost in Ireland did not seem to have helped to speed up their introduction.

A pamphlet written in 1879 pointed out that the construction of the London to 

Birmingham line, which was mooted after the Manchester and Liverpool, took five years. 

Rather than one year as anticipated it proved more costly as it had to deviate from the 

course followed by the old high road connecting the chief towns. This involved building 

‘an endless number of tunnels, bridges, and viaducts, in order to keep at a proper distance 

from the principal centres of population’. A generation later "these good towns, which 

had pronounced railways a nuisance if not a curse, awoke to a sense of their utility with a 

rush of approval for branch lines to the mainline”.

“  Ibid.

Conroy, supra.p.lO.

See Kostal, supra pp. 148-149, compromise o f  landed opposition costly.



Movement in Urban Culture

Charles Lever captures the Victorian impression of travel in Ireland on the first 

line. He found such close consanguinity of people to say the least amusing. People of 

different professions and status actually travelled within “collective sight of each other.” 

Further on trends, the 8.30 was filled with attorneys, while the traders travelled at 9 

o’clock, housekeepers on the 9.30 and the 10 o’clock had barristers -  described as having 

fierce faces looking out at the weather, while on the bright side, the 11 o’ clock had the 

men of wit and pleasure.

Influence of the Train on Time in Rural Ireland

Professor L.M. Cullen depicts an impact of the railway as bringing about 

psychological as well as physical change in that “the operation of a railway timetable 

brought a dimension of punctuality into the lives of people for whom before this the 

clock had little meaning or relevance”. Local time, which differed from place to 

place, would have been detrimental to safety in the case of the railway. The use of time, 

deriving from the technology of the wheel is associated with a wide range of influences 

on progress. The railways required synchronisation for smooth and safe running of trains 

over long distances. As well as providing the desired uniformity, some flexibility 

pertained in rural Ireland.

Depending on circumstances some trains as well as the community did not adhere 

to strict observance of time. Patrick Kavanagh who lived near the railway line in Carrick 

evoked in his novel scenes of speed inertia and relaxation, the contrast between 

technologies, as follows;

K O’Connor, Ironing the Land, pp.20-21.

L.M Cullen, An Economic History o f Ireland since 1660 B.t. Batsford Ltd, London 1972 .153.
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“The railway was important, we set our clock by the three thirty train. My 
father said the three -  thirty was the only train you could depend on. It was 
the only train that had a connection to make. The other trains started just 
when the driver feh in the humour, and made no important connection except 
the pubs, where the driver, fireman, and guard quenched their smoky thirsts.
We possessed the only clock in the townland. It was an old clock, father 
bought it second hand for half a crown thirty years earlier, and the old woman 
from whom he bought it had herself bought it second hand forty years earlier 
still”.

Taking the time from the train was better than relying on the arrival of Bumper 

Rooney’s bread cart, sometimes early and sometimes late. The overall advantage of 

living within sight of the railway was for the Kavannagh’s;

“Our clock was dependable, never more than a half hour fast or slow and in 
any case time hardly mattered much. The sun rose and set in a land of 
dreams whether the clocks were right or wrong”.

From Influence Politics to Democracy - Railway Company Values Limited

Rather than the staking out of new social relations the corporate world of the 

railway brought replication of social hierarchy and measures of paternalism. The latter 

was reflective of the prevailing wider ethos. Paternalism and deference in employer/ 

employee relations were once a necessary part of development of social progress. 

Making allowances for paternalism as requisite for advancement could hardly justify 

resistance by railway companies to the employment Acts late in the century. As put, 

“Such were instrumental in determining the mid-Victorian cultural and political 

character”. . Certain strategies not only determined relationships within the Crewe

P Kavanagh, The Green Fool, first ed. 1938, Penguin Books, England, 1975, p.9. See O. S. Nock 
Encyclopaedia of Railways, Octopus Books Ltd., London, 1977. p,61. When the meridians changed 
longitude changed at noon on November the IS*” 1883, a few complained about the time new zones in that 
they preferred ‘Gods time’ and not ‘Vanderbilts’ time.

” lbid.

D.K. Drummond, The Society and Culture of a Railway Town. 1842-1914, PhD Thesis, Faculty o f Arts, 
Royal Holloway and Bedford New College, The Uniyersity of London. 1986. p.411.
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Works but within the town itself. Change was augured not by the company but by the 

men in the skilled sector becoming aware of their right to political independence. 

Ultimately the latter was gained through the Local Liberal party. Intimidation affairs and 

the other events of 1885-1890.

Paternalism dominated industrial affairs in Europe until democracy developed. 

The case study showed that paternalism did not necessarily lead inter alia to the creation 

in time of a totally deferential population. The root causes of transformation appear to 

have lain elsewhere. The changing form of 19th century society and politics and the 

mechanism, which lay behind the changes, were seen as exemplified by the experience of
’̂ 7Crewe. . In the case of Crewe a stereotypical railway town, the type of enterprise 

involved was taken to justify it initially. Not only was Crewe dominated in the 19th 

century by paternalism but also Europe and the U.S.A.

Before the franchise gained by mill workers in 1867, such workers were 

‘screwed’ out of their jobs for holding religious and political beliefs if contrary to their 

employers. Notable non-conformists were dismissed in Crewe Works. While the mill 

workers awaited the tide of reform, in contrast the Crewe workers instigated a rebellion 

against employer politics in 1885. The working class had no political organisation as 

both the Conservative and Liberal parties were in employer control. Gaining the vote for 

the non-deferential meant the ending of the expediency of giving the company ‘extra- 

political’ and political support. The company withdrew paternalistic responsibilities.

Ibid pi 17,

”  Ibid. p.410.

^*Ibid. p.411.

Ibid. p.407. See also p. 169.

Ibid. p. 419 Paternalism is postulated as a likely phenomenon, where democracy is poorly developed. 
The context o f the case study was in part to examine hypothesis on worker/employer relations for 
explaining causes o f transition or change in the 19th century. See p 168 Paternalism is considered to be 
‘the patriarchal dominion o f the emergent capitalist manufacturer over his industrial children’.
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The deferential, those who learned to love the company, now learned to withdraw
39support.

There was a strong emphasis on personal relations between management and 

employees. Workers learned that “their employers were their best friends and advisors”. 

The Company opposed the Employer’s Liability Act of 1880 and its Amendment in 1886 

in the belief that they would damage the “master and servant Company-employee 

relations”. The rise of the labour party in the 1880’s followed from the demise of

liberalism with division over Irish Home Rule and the extension of the vote.

A robust sub culture of skilled and unskilled sections of working class was said to 

exist in places like Crewe as elsewhere. Respectability, morality, and righteousness, 

before both men and God were by no means the preserve of the middle class, or in Crewe 

of the Company. Much Liberal Work’s men’s independence was based on their position 

as ‘sinners saved’ and of their revelations of the ‘Godlike’ Railway Company’s 

injustices. A more complex weave of interlocking social and economic factors is

postulated. The interplay of work and politics were most crucial.

In the engineering works, skilled labour, which was in short supply, was required 

to be trained and disciplined and to be recruited as well. At Crewe Works, sources of 

social progress led from dynamics antagonistic to company management. Company

Ibid p.416. The small local farmers were predominantly Whigs.

^  Ibid. p. 176. See D S Greer “A False Mawkish and Mongrel Humanity”? The Early History of 
Employers’ Liability in Ireland, in Liber Memorials Professor J C Bradv. Ed. O Breen, J Casey, A Kerr, 
Round Hall, Sweet & Maxwell, 2001, p.227. See p.248 on limited impact of the Employers Liability Act 
1880 and moves to contract out of it before the case of Griffiths v Earl of Dudley (1882) 9 QB D 357.

Ibid. p,415. The study considered closely the worker dynamic factors, ignored in wider studies, but more 
open to focus when a particular institution is being studied. The theory of labour aristocracy and 
paternalism and deference did not explain transformation. The experience of Crewe suggested that they 
demonstrated how mid Victorian Reformism became fiilly established. Various wider factors included the 
failure of Chartism in 1849 after years o f trying to transform the system

Ibid. p.214.

Ibid. p.408.
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strategies determined its relationship with workers. Industrial relations were not products 

of established forms of collective bargaining between employer institutions and trade 

unions. They arose from ‘“the company’s implementation of various managerial 

strategies, and the ‘Works” mens’ response to these strategies.” Paternalism and the 

choice of an isolated engineering colony, where a reserve of skilled labour could be 

formed provided the answer to the problems of skills shortage.

Part Played in Ideology and Politics Formation

Company paternalism failed to create a ‘totality of life’. Many of the people had 

a strong counter culture as a result of their various heritages. The support of Influence 

politics such as that of the Liberal’s Works’ men of specific shops and skills was bom out 

of necessity rather than a product of unquestioning loyalty. In the absence of local 

government the Company gave the only means to political representation. The right to 

political independence was won gradually through the activities of the local liberal Party 

and the Intimidation Affairs and the events of 1885-1890.

Paternalism had extended earlier to putting in place churches, schools, houses. 

The lack of political rights provoked reaction. Paternalism was said to be the key 

managerial strategy. It promoted a vision of mutual dependence, which mitigated against 

collective labour action. In turn in the view of Drummond it engendered a hierarchical 

vision of society and “legitimated the work’ men’s subjugation to the Company’s 

authority”. Through forces, other than the company as pointed out, its rule was to end. 

The events of 1885-1890 were to bring emotive loss of love and trust but for others the 

end of company rule spelt “a religious and political freedom, which they had been denied

Ibid p,409

Ibid. p.494.

Ibid.p.408. Crewe as a town built around the railway, was the exception. It housed the main centre for 
manufacture relative to railways. In the mid-Victorian period the town itself had been created to establish a 
new stage o f  industrial capitalism i.e. to help guarantee success and profit
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for a number of years”. Trade unionism was weak and highly sectional in the Crewe 

work although numerically strong as in many railway works and indeed in the railway 

industry as a whole until the rise of new Unionism. The Work’s operated a staged 

production process. The regime of work, pay, and hours were as the company decreed, 

without consultation with the workers. Appeals and redress were available only through 

the channels of the company. Certain of the men were able using the means of Appeal to 

challenge paternalism. This notion of challenge was to provide an alternative culture and 

ideology.

In matters political and local the Crewe works were a pervasive influence on life 

in the town to say the least. The Railway Company dominated Crewe’s employment 

structure in the 19“* century and for much of the 20th century. Working in a single place 

created social and cultural divisions, but also a social and common identity. The ethos, 

which was created, was reinforced by various factors as the following verse of the earliest 

workers illustrate:

“There was no company like the G.J.R.;
No workshop like those at Crewe;
No workmen like themselves”.

In 1881 some 69 % of all household heads were employed by the single company 

and in one particular workplace. The politics of the employer and of Influence were 

common throughout 19th century Britain. The only local body to exercise ‘Influence’

Ibid. p.289.

Ibid. See P. Rigney, “Trade Unionism on the Great Southern and Western Railway, 1890-1911”, B.A 
Dissertation, Dept o f History, Trinity College Dublin, 1977, for Irish context o f  the employment scene. See 
p 3 on social impact o f  disciplined employment. See also the tendency to use distinct areas o f  company 
owned houses. The nearest to Crewe Swindon, and Derby was Inchicore built by the Great Southern and 
Western between 1847 and 1888.See on grading and inducing attitudes o f  exclusivity. Amalgamated 
Society o f Railway Servants formed in 1870 as there was widespread agitation about long hours worked 
See p.6 
'•’ ibid. p. 119.

’"ibid. p. 115.

Ibid. p.290.
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was the Company. This resulted in a form of Influence Politics, which was significantly 

different to Joyce’s Mill towns or even the railway town of Swindon. In an area where 

no significant local government administration existed, the company or more precisely 

“Crewe and Locomotive Committee” was until 1860 the governing body in Crewe, when 

Monks Coppenhall Local Board was formed. Local interests were represented in the 

only available means being according to Drummond:

“Influence Politics of local landowners and employers, as the structure of 
local goverrmient was poorly developed”.

The Power of the Foreman and Workers Rights

The work’s foreman, who represented the day to day face of the company 

authority, was to be feared. “With their power to hire and fire their men, to allocate work 

specifying how long a job should take or fix a piecework price, the foreman of the works 

could determine not only a man’s future, but also through the apprenticeship system, that 

of his sons.” In comparison to other railway companies the foreman authority was 

severely limited. The power of the company over the Works’ foremen, was such hat few 

could carry out a policy of recruitment based on their own personal political or religious 

allegiances. “Dismissal and intimidation were certainly identifiable on religious, and 

political basis in the Works, but the foreman clearly acted under the Company’s 

command”.

Of the autonomy to hire and fire (on the part of the foreman) the works rules were 

never produced as a written summary, but it was readily known that a number of actions 

led to instant dismissal. Among these it was ‘against the company’ to carry out any

”  Ibid. p.292.

”  Ibid p. 173.

Ibid. pp.178-180. See p.l78 where it is said there were examples of foremen appointing or promoting 
men of their own political persuasion, denomination or chapel, this being an accepted feature of 19th 
century life. See p. 179 where it is remarked that the foreman of the 19th century was generally the “King 
of his own shop... able to appoint or dismiss who he would”.
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business other than one’s appointed task within the Works, e.g. to be found in drink in 

‘Works Time’, fighting in the ‘Works’ or outside the Works, if  a fight was caused by a 

dispute within the workplace. Furthermore the latter led to the end of eligibility to sick 

pay under the Company’s insurance fund.

Ibid p. 181-182. Theft was clearly a dismissable offence. From the early days any company officer or 
agent could arrest an employee suspected of committing a crime and take him before a local J.P. By 1870 
the power had become vested in the Company’s gatekeeper who was sworn in as a special constable and 
the company detective. The latter were free to enter “Works” mens’ homes to search for property stolen 
from the Company, or to check the moral standing of Company employees. Punishment under the 
company and under the law was harsh, e.g. a striker in 1860 was sentenced to two months imprisonment 
with hard labour for taking wages for time he had not worked, a crime which was proved by “the man’s 
poorly executed falsification of his timesheet”. Men were dismissed for spending too much time in the 
lavatory or for reading a newspaper there. Washing ones hands during work time was an offence. Lesser 
offences were punished by fines and reprimand with the foreman “being the important figure in interpreting 
the unwritten rules, and meting out punishment” . Many fines were concerned with aspects of skill and 
good workmanship. This indiscriminate and arbitrary fining brought discontent especially in the 1890’s. A 
Truck Act of 1890 brought an end to the “Works “ fine system.
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CHAPTER 5 TECHNOLOGY AS INFLUENCING FACTOR 

Invention Putting Railways Ahead in Infrastructure 

Caution Holding Back the Railway

Of the influence of technology on law A C Cooke remarked that:

“Technical invention, cultural movements, organisational change are all 
social forces which tend to alter the relation between social groups and 
therefore tend in the long run to alter the law. The law is the form within 
which social life is contained. This social life, in particular economic life, 
and law are related both to the form and to the content”. ’

He observed that each tends to modify the other, in that the material progress of 

economic organisation influences the law through the interpretation of economic material 

in terms of justice and rightness. The law in turn inhibits economic progress in some 

directions and encourages it in others.

The spectacle of invention in 1829 lured the masses of people for the trials of the 

competing engines. The famous trials involved a public contest between different 

locomotives. Steam locomotion had finally proved itself publicly to be the most effective 

form of traction.

The industrial revolution technologies of the eighteenth century had embraced a 

wide array of industries and different facets of transport by road and water. Little

* C A Cooke, Corporation. Trust, and Company an essay in Legal History. Manchester University Press, 
1950, p. 11.

 ̂ See Smiles supra. For a number of days Liverpool was said to forget its commerce and Manchester its 
trade. Every class of social life according to the literature had a representative. The Earl of Derby had 
come to rejoice in its failure while the directors were there to enjoy its success. Even the consultants before 
the Rainhill trials of 1829 advocated the use of stationary engines rather than locomotives. See Smiles, 
supra. Five locomotives entered the contest, four of which took part in the trials as one arrived too late to 
enter. One was drawn by horses and was too slow. The engine called the Rocket pulled a train at 25 km/h 
for 110 kilometres with a top speed of 47 km/h and to the delight of George Stephenson the so-called father 
of railways won the competition. The Sanspariel broke down and a crack appeared in the cylinder much to 
the anger of Timothy Hackworth as Stephenson had made the cylinder for him. However the engine was 
very heavy and used a lot of coal. The work of Stephenson, in particular enabled the eventful opening later 
of the Liverpool to Manchester line in 1830 and initiation in the mass production of engines for use on the 
railway. The Manchester to Liverpool line was to inspire transport around the world as a successful model. 
The Dublin and Kingstown line being the first in Ireland facilitated interchange between the two countries.
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progress is possible without the movement of people and goods and capital. Over 

centuries, dependence on human and animal power constricted both the speed and 

distance, which was possible.

Grants of patents for inventions had the effect of allowing exclusive rights, which 

in certain hands advanced or retarded progress. Among those, of importance for railways 

was the economic production of iron and coal, required for steam production. Works on 

early iron production and coal point to complications with processing important raw 

materials on which industry and railways in their modem sense depended. The making 

and maintaining of better roads awaited the discovery of tarmacadam linked to coal 

production. This and the lateness in inventing the internal combustion engine obviously 

delayed road vehicle transport. The use of steam was the original key ingredient in 

progress related to industry and much later to locomotive traction in rail transport. The 

modem train was the first form of land transport to use steam locomotion successfully. 

The final demise of steam locomotion in England was on 9th July 1967. Ireland had the 

first diesel operated railway system in the world. The British contribution to innovation 

surrounding railways includes not only the modem railway, but also the first passenger 

carrying underground railway.

Railways are regarded as important benchmarks of progress. Yet in recounting 

the picture of the past Professor J.J. Lee remarked that Ireland remained technologically 

under-developed in the century after 1850 despite the rapid diffusion of the railways. 

The relationship between the role of the state and technology has been remarked on as 

problematic in that Parliament “had always been reluctant to concern itself with 

technological devices, not only in transport but also in manufacturing industry”.

 ̂ T.M. Simmons, Railways 2 the 20th century, p. 138, London underground from William IV Street to 
Stockwell opened in 1890, while the first electric railway Brighton to Rottingdeon opened in 1883. 
Nowadays interest in such locomotives and Victorian engineering is kept alive by the societies through 
preservation and maintaining the working of the technology from the past

'* Lee J.J., Ireland 1912-1985, Politics and Society. 1985, p. 639, See also, p.638, on the lack of inquiry into 
matters concerning engineering.

 ̂J Simmons and G Biddle, supra p.366.
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In the longer term railways were constructed in diverse environments globally 

with extraordinary embankments, turmels etc constituting sources o f extreme danger and 

death to workers. Some fifty years after the opening o f the Stockton and Darlington line 

a jubilee tribute to the original promoters, reviewed advancement o f railways between 

1825 and 1875. There were fifty thousand locomotives in use on public railways 

reckoned to be equivalent to 10,000,000 horses. The true innovation of railways has 

been characterised as their potential to carry both bulky, non-urgent traffic and light, 

high-value goods by the same transport mode. ’

The wheel belongs to antiquity, invented in Mesopotamia as well as the arch, 

writing, and astronomy. A great number o f products advanced society with the wheel as 

a key ingredient. Modem life would be little more civilised than ancient times without 

wheel based inventions. As put by Locke, the use o f wheels in a new range o f vehicles,
Q

machines and processes brought huge social changes within a century. . For least 

resistance straight track principles were seen as appropriate for the wheel. Railways can 

be seen to have surpassed the early attempts at the steam car. The train was ahead of

* J. S. Jeans, supra, pp 1-2. World wide there was 500,000 miles of track and by 1939, 750,000 miles 
whereas by .1969 it had slipped back to 700,000 see T.H Simmons, A Science Museum Illustrated Booklet. 
HM stationary Office, 1969, passim.

 ̂See, Transport, R.S.A. Journal. 1/4 1999, pp. 75-81. See p.77.

* Ibid. p.38 The wheel was a key discovery with different types and its many uses in the East in pottery 
and with cart and later chariot and animal traction about 3500 BC in Mespotamia, p. 10, in Europe used for 
the first ' wheeled clock in 1120 p. 19 and in ships used to trade and explore increasingly by 18th century. 
See p. 17 and the horrific use of the thread wheel used for punishment and power. See pp.22-23 i.e. coup de 
graces of the wheel/associated with death in martyrdom. See p.23.on death and punishment by Vlad the 
Impaler which was said to inspire Dracula stories by Irish writer Bram Stokes. Returning to influences on 
transport the bicycle for example as a new form, which became popular only as late as the 1880’s through 
the invention of the use of the air filled tyre, by John Dunlop and Charles Goodyear. Although invented 
before then, the earlier inventor had used the uncomfortable model solely for himself

’ S Smiles, The lives of George and Robert Stephenson, with introduction by Eric De Mare, 1975, p.68. 
Steam driven machines were made according to the literature as early as the 1600’s. Using the principle of 
a beam drive and a wheel control for pressure the contribution of Newcomen caught the attention later of 
James Watt as early as 1768 and although initially his invention failed and he lost the rights in the works, 
so that these passed to Matthew Boulton. By 1781 Watt devised a new principle for the steam engine- a 
rotary system to replace the beam drive. The use of the rotary system, which replaced the beam drive, 
marked the beginning of the steam age. See also, Locke, p.30, where a clear illustration of the invention by 
Watt is given also. The use of steam in relation to coal transport and other fiinctions required modification. 
See also C Hynson, 1998, p. 14, on six steam engines being built before the much-acclaimed contribution of
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other modes o f modem travel by nearly 50 years. The transport of goods and the 

mechanical power to make them was strongly water based from earlier times, whether by 

barge, ship or whether by the use o f steam turbine or the steam engine. The motor car 

in the form of the steam car o f the 1880’s competed between 1880-1900. There were 

steam cars and buses before 1912 but the first real success only came when Henry Forde 

produced the model T in the US. The car culture started to develop as millions o f cars 

was sold.

An understanding o f the properties o f natural gas and oil led to the invention o f 

the internal combustion engine as late as 1885 and the diesel engine in 1893. Later in 

time the more efficient modem car used the combustible engine. Lorries, buses and 

trucks followed the invention o f the car.

Progress Through Adapting Technology

It was for long evident that the use o f steam had transformed industry as it had 

replaced mechanical aids such as levers, wind, water, and even personnel, on which 

people depended for thousands o f years. Industrialisation became a feature o f economic 

progress between 1830-1880 coinciding with the introduction o f rail and its development 

in Ireland. Initial applications for the legal authorisation for the first two modem 

railways failed. ’ *

George Stephenson associated with steam locomotion. The engine named Rocicet, on show in the London 
Museum is recognised as the first successful steam engine built in 1829 by Robert Stephenson the son of 
George Stephenson and used on the second railway, the Manchester to Liverpool.

I Locke, The Wheel and How it Changed the World. Simon and Schulster, Young Books, 1993, p.38. 
The water wheel was used by the ancient Arabs in the face of scarcity of water and was later used for 
extraction of water in mining. John Newcomen was to invent the pumping machine powered by steam, 
seen as significant in progressing the use of power in industry before its use for locomotion in railways. 
Industries served by the water wheel included not only mining but also clothing, food and shelter, pp.26-27. 
In such diverse uses as the spinning wheel invented in India in 1000 BC, it is of significance that when it 
was superseded by the spinning jenny, automation came about making possible rapid mass production, a 
feature of 19th century progress and a threat to other methods o f production. The latter could meet 
increased demands for textiles of a rapidly growing world population, in time wiping out small-scale basic 
business.

"  As an innovation the locomotive (Latin for movement fi'om place to place) had to win public approval as 
well as legal sanction for public use. The motto inscribed by the insignia of the Stephenson's the founders
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New services and inventions relied on railways for their commercial progress. 

The telegraph patent produced as early as 1837 was put into use on the first practical 

trials on a railway line over a quarter of a mile long between two London railway 

stations. Arthur Clarke remarked that “For a long time railways and telegraphs went 

hand in hand; the new means o f transport could not have operated without some such 

rapid form of communication. Within a very few years the steel rails and the copper 

wires had spread their networks over much o f Europe, and Cooke and Wheatstone netted 

fortunes in royalties. Success promptly ruined their relationship, which broke up into a 

squalid argument as to which o f them really invented the telegraph. The answer of 

course was neither”.

o f the modem railway “Labor omnia vincit ” epitomised the difficult background to the first workable 
locomotive. See S. Smiles, supra pp.67-69 on leading inventors and the taking out o f patents to secure the 
invention. E.g. Cugnot for steam car in 1772 and Trevithick as early as 1802. Richard Trevithick, 
according to the literature, was the first person to put steam-powered vehicles on rails, constituting a most 
significant feat for the railway to develop as it did. Like George Stephenson, who worked in the English 
midlands coal region, he was associated with the mining industry in Cornwall. He developed for example a 
steam engine to pump water from mines, with which they filled as they deepened. He was said to build his 
first steam locomotive as early as 1801, which carried people up a steep hill. His first railway locomotive 
was for use in an iron works at Coalbrookdale in Shropshire In 1808 he put a train on public show in 
fashionable Eaton Square in London on a circular track. The new facility for recreation earned the name 
“catch me who can” given by its passengers who paid money to  travel on it around the circular track. See 
p.2. It did not however catch the Victorian imagination for recreation for the long term. See C Hynson, p.2 
on the aftermath, “He returned home to Cornwall and continued working on stationary engines, including a 
steam threshing machine and the first rock boring machine.” The particular contribution o f  Trevithick was 
that he found a way to put the steam in the engine under high pressure. This meant that the engine could be 
more powerful without making it bigger. Hynson and others draw attention to achievements elsewhere 
earlier than Britain such as those o f Nicholas Cugnot, a French military engineer, on the running o f his 
steam powered vehicle in 1763 in France. The latter was intended not for carrying passengers however but 
as a wheeled vehicle for the French army to move cannons. On its first trip misfortune struck the vehicle 
itself as it ran into a stone wall on a Christmas Eve causing the party to retire to an Inn for an evening o f 
festive refreshments. As a candidate for clashes with the law the following year the vehicle turned over on 
taking a comer resulting on this occasion in the arrest o f Cugnot, the impounding o f  the machine, followed 
by a charge o f public nuisance. See p.2 for pictorial illustrations showing that the particular vehicle was a 
steam car. Stephenson is placed in the literature ahead o f  all others as he also pioneered his vision for 
English railways as a system and set up the locomotive industry. Watt and Murdock contributed in 
England to the use o f the stationary engines in industry. See Smiles p.69 on the very early engines cited in 
the literature for Stephenson, one is suggestive o f  the early stmggle with the name the "Blutcher" built in 
1814 by him for use around 1819-1821 in the Hetton coalfield near his home place.

A. Clarke, Voice across the Sea. William Luscombe Publisher Limited, 1974. The telegraph was found 
useful in places like Sudan for waming passengers about the presence o f  lions at the following station.
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Both Blenkinson and Stephenson used locomotives before their appearance on the 

first modem lines. An early known fatal accident was said to be due to alcohol rather 

than the machine. The Duke of Wellington, (1769-1852) was at the Rainhill trials and 

met Huskisson, an MP for Liverpool, an avid supporter of the railway. The M P died in a 

tragic accident, killed by the Rocket as he failed to leave the way on time. (The first fatal 

railway accident, marring the event). The demonstration of the successful use of steam 

power did not dispel the Duke from thinking that railways might be a passing phase.

The speed aspect of locomotion met with cross-examination at the hearing in 

regard to the Manchester to Liverpool line, which lasted for weeks. Among the questions 

asked was whether at a speed of eight or nine miles per hour it would be awkward if a 

cow came in the way on the line. “Yes, very awkward for the cow?” was the reply which 

shunted the lawyer, who asked no further questions.

Railways and Change

The horse was to remain in the costing evaluation in the projection plans as late as 

1830 in the case of the line between Birmingham and London. Although the Directors of 

the first modem railway built a railway rather than a tram road between Stockton and 

Darlington, improving steam traction and the rail infrastmcture continued. Both 

engines and carriages apf)ear in illustrations marking key developments throughout 

literature.

Smiles, The Lives George and Robert Stephenson. The Folio Society, 1974, pp.73 -74 .

Ibid. p. 143.

Ibid. p. 123-125

M. Stephen, Transport in Victorian Times. Wayland Publishers hd, England, 1996, text based on the 
original text by Katrina Siliprandi.
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Railways Symbolising Social Change in the 19th Century

Ireland in the era of the railway, was leaving behind older ways, not least in 

transport -  a way of life from which many continued to pin their dreams. In taking one 

example of county Clare in the mid 18th century, Pococke noted that few roads could 

cope with wheeled traffic, so that the bishop travelled by horseback. Only the rich and 

powerful apparently travelled for pleasure. In explaining why so many travel accounts 

on Ireland appeared in the 1830’s it is significant that “Improved communications across 

the Irish Sea in the 1820’s greatly increased the number of visitors to Ireland”. By the 

1830’s the stagecoach linking places increased access to Clare and to many other parts.

Typical of the older ways of communications in the 19‘'’ century in Ireland people 

like E R Edgeworth could organise a telegram from Galway to Dublin so that Dublin 

would have news of a French invasion in the west. The Government of France was said 

to apply for Edgeworth’s advice on industrial development. He was a Member of 

Parliament who was against the Union. His biographer remarked on his interest in 

improving roads in terms that the tarred Macadam of the last century should rightfully be 

called tarred Edgeworth. For the older generation there was a fear of democracy and 

liberalism and as put by one essay “class distinctions were registered in Heaven but it 

was right to alleviate the sufferings of the poor”. John Manners, a lifelong politician 

who campaigned for a ten-hour working day and for public holidays, visited Clare in 

1849. From a book published in 1841 one aspiration in his poetry drew public wrath:

“Let wealth and commerce, laws and learning die.
But leave us our old nobility”.

B.O Dalaigh, The Strangers Gaze. Travels in Countv Clare 1534-1950. Clasp Press, 1998, p iv.

Ibid. p. V. Note that lighthouses which appear as a feature on railway maps give heightened significance 
to transport by sea.

R B.McDowell, Social Life in Ireland 1800-1845. Cultural Relations Committee, 1957, p.30.

“  Ibid. p.38.

See O Dalaigh, supra, p. 210.
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Change was a problem for Lord Kingston, a benevolent despot, when his 

despotism was threatened, as his benevolence and even his reason disappeared. He made 

the broad streets o f Mitchelstown, built a Catholic and Protestant church and a college 

square in the town. He felt forced to leave the town as he loathed industrialists, best 

explained by his remark that “there was no room for him and the owner o f the chimney” 

in the town. The onset o f democracy was a ftuther blow to his sensitivity when his 

tenantry voted against his man in the election. Summoning them to the castle, he gazed 

at them, and went mad. Nowhere else apparently in the world was there so dramatic an 

end to aristocratic rule as in Ireland.

Transport No Longer Merely Local for the Individual

Personal travel became important with the booking o f the first passenger on the 

Darlington to Stockton line in England in 1825. As rail travel developed fixrther, a class 

structure o f carriage and fare came to be applied, but some sectors namely the third class 

were excluded entirely from travelling on the train. In time the mass travel aspect came

R.B McDowell, supra, p.39. See also W. S Churchill, A History of The English Speaking Peoples. The 
Great Democracies, Vol. iv, Cassell and Co. 1958, p.7, which refers to British politicians who were faced 
with the task of economic reconstruction, being members of Government “supremely unfitted” to the task. 
See pp 4-5 on political scenario around 1815, where preservation o f existing order was the aim of Irishman 
Wellington after his defeat of Napoleon. Tory interest was to uphold landed interest in government, 
Protestant ascendancy in Ireland. Apart from Castlereagh a specialist in foreign affairs who was against 
interference in affairs of sovereign states and Wellington a specialist in military affairs, plain Tory 
politicians as pointed out resolved “to do as little as possible as well as they could”. The technical lead was 
due to British inventors and men of business in the 18* century and to the fortunate proximity o f her main 
coal and iron deposits to each other and to the use o f capital accumulated from its trade which according to 
Churchill nourished the industry. The Government was unaware of causes o f ills, which they had to cure, 
and concentrated on defence of property in a society rapidly becoming industrial. As a change misfortunes 
came to be seen as attaching blame to the government rather than chance or act of God. See p.8 where 
tasks of government as defined by Burke were “the public peace, the public safety, the public order, the 
public prosperity.” See p.9 pointing to the unprecedented conditions confronting the government, which 
had no idea how to secure the public prosperity. Further there was no body of civil servants to put a plan if 
there was one, into effect. As a result the Poor Law and private charity were the only remedies for misery. 
The opposition Whig party not effectively in office since 1783 was said by Churchill to be weak and 
divided with interests essentially the same as Tories in representing the landed class and the City of 
London. The Radicals as alluded to were too few for effective opposition, and failed to gain support o f the 
middle classes, afraid of revolution. See in particular p. 10 on change and unrest.

“  Ibid.
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to be influenced as mentioned by imposition through statute on companies to carry third 

class passengers somewhat earlier than planned.

Modes of Transport -  A Cultural Matter

Transport by land had been for many in the past a local matter, although in time 

roads and canals afforded long distance links. A public dimension was reflected in 

infrastructure by the highway legal context and methods of funding by authorising 

collection of tolls. The concept of the rail or track, sharing aspects in common with 

roads, came long before the use of steam for propulsion. The law in relation to pre

modem railways before the use of steam treated them as a special type of road. Railways 

required more capital than common roads and hence the need for utilisation of the 

corporate concept.

Owning a carriage or participating in the hunt were ambitions of different classes 

in the 19th century. Social implications have continued to apply to the use of different 

transport modes. Maeve Binchy captures the dimension in her novel “the Lilac Bus”. 

Nancy a regular commuter on the bus home from Dublin reflects on Dee’s choice of the 

bus:

“Dee was a law unto herself though and always had been. You’d think she’d 
have her own car but she said that she wasn’t earning much as a solicitor’s 
apprentice. Still Nancy would have thought that this minibus would have 
been beneath the Burkes. They were people of such standing in Rathdoon 
they must find it strange that their daughter travelled with anyone and 
everyone. Dee never seemed to notice“.

Public transport a necessity rather than a choice

A leading commentary written in England as long ago as 1995 highlighted 

concerns which apply similarly to the railways in Ireland. In the article ‘The importance 

of Transport to Manufacturing’ allusion is made to a C.B.I. report entitled ‘Missing

M. Binchy, The Lilac Bus. London, Century Publishing, 1986, pp. 17-18.
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Links: settling national transport priorities’. It stresses that the quality of the UK 

transport infrastructure compares poorly with other European countries. In the light of a 

‘congested and ageing network, which is increasingly an unreliable one’ journey time 

reliability was becoming more important to business. This is illustrated in the article by 

the example of loss to those using ‘just in time distribution’. It costs a Japanese car 

factory in the U.K. £8,000 for every minute its production line is stopped due to say the 

failure to deliver parts on time. The article noted;

“In the long run, jobs and prosperity will only be generated by those 
businesses operating within conditions which stimulate competitiveness 
including the provision of a first-class transport system".

"The importance o f Transport to Manufacturing", RSA Journal 1995 See also J Short, “Urban 
Thrombosis; the urban transit problem, needs and solutions”. RSA Journal, p.26. Vol. ccxiv No. 5476 
January / February, 1997.
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CHAPTER 6. LINKING RAILWAYS TO EARLY INDUSTRY 

Symbiotic Relationship of Coal and Railways

References to various laws appear throughout the literature concerned the need 

for conservation and reflecting early developments in environmental law. The ferrying of 

coal appears as a main motivation for the setting down of tramways. A symbiotic 

relation existed between coal and railways until the development of diesel. As put by 

Simmons and Biddle the destinies of the iron industries and the railway were to become 

interdependent. One aspect of the relation for beginning the modem railway came from 

the dependence on coal for steam production for a considerable part of the history of 

railways. They enabled greater efficiency in the transportation of coal on iron rails to 

industries and population centres.

Lindberg and Provorse in explaining the early uses of coal with which the railway 

and development of metals are most strongly linked, wrote about contemporary energy in 

the 1970’s in the US. Suggestive of the antiquity of the discovery of metals, many are 

named after various Roman Gods. They refer to archaeologists, conclusions on 

connections between the invention of fire and progress. *. The depletion of wood 

resources led to resort to coal for energy. The primary significance of the “invention” of 

fire is alluded to for its importance in bringing about a wholly new class of metals. Cast 

iron and steel for example became the backbone of technological achievement.

Reliance on Invention Explained

The available evidence on the use of fire one million years ago showed that Homo 

Erectus was the first man distinguished in this regard from his precursors -the tool 

making anthropoid apes. Man in order to survive, has had to rely on his power of 

invention as his sole defence being devoid of the physical adaptations of other animals, 

such as strength, agility, sharp teeth. Ancient Chinese records were said to indicate that

' Lindbergh K. Provorse, B. Conte R., Coal A Contemporary Story. Scribe Publishing Corporation, New 
York, 1997,

149



the smelting o f iron from rock charcoal was in vogue as early as 1100 B C. The first 

commercial use “probably occurred centuries later when Chinese merchants exchanged 

goods for cast iron coins, forged using coal that was high in phosphorous, a casting 

method still in use today”. Archaeological evidence was said to indicate that 

inhabitants o f a certain Welsh village used coal in the Bronze Age for funeral pyres. So 

too the writings of Aristotle and his students refer to a variety of brown coal being 

utilised by smiths as early as 350 BC. England used coal extensively by the Middle 

Ages.

Although not mentioned in the Doomsday Book, in a survey o f all British 

resources made by William the Conqueror in 1085, coal is referred to in the records in the 

Anglo Saxon Chronicle of AD 852, where quantities o f it were given as rental payments. 

Before the signing of Magna Carta in 1215, freemen were not allowed to dig in forests or 

uncultivated lands because o f interference with game hunting. Coal was used by monks 

for forging iron. It is of note that by the middle o f the 13th century “small mining 

operations had been started by monks in the vicinity o f Newcastle on Tyne”. Stenmiing 

from this, as put more colourfully by the authors, “Shortly thereafter, shipments o f coal 

reached London on small barges that were hauled down the East Coast for use by smiths, 

lime burners and brewers”. . In the longer term, attention turned to coal, as there was 

scarcity o f wood for energy for metal production.

The burning o f sea coal by anyone other than smiths was forbidden by an order o f 

1306 as its fumes were so offensive and suitable chimneys had not yet been devised. 

Later its use was to attract tax revenue in the form of a levy on chimneys, which rested 

most heavily on the poor, who could not afford to bum wood. Collectors were 

empowered on default o f payment to remove the pillow from under the lying in woman 

in lieu of payment. ^

^Ibid p. 18, 

^Ibid. p. 19. 

Ibid. p.20.
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By the middle of the 16th century coal was a thriving trade in Britain operated by 

shipping to French and colonial ports. As a political instrument the trade was said to gain 

from marked reliance on it by foreign ironworks and weapons manufactures. The first 

successful attempt to smelt iron with coke was in the 1700’s by Abraham Darbys in 

Britain. The use of coal rather than the use of charcoal, a derivative of wood was of 

greater heating strength and less wasteful. In the Irish rail context the General Map of 

Ireland 1837-38 constituted to accompany the second Report includes a reference to the 

coal sources worked.

Rail Track as an Ongoing Development

The rail track, made of different materials had long been a feature of transport for 

overcoming difficult terrain, before the advent of modem railways. Yet rails, which were 

generally suitable for the use of heavy steam engine locomotives, did not come about 

until well into the nineteenth century. Even after the use of the locomotive adapted to 

rails it was necessary to improve them for long afterwards. Improvement of technology 

related to safety has been ongoing in modem times. A significant number o f railway 

accidents in Britain and elsewhere have turned inter alia on technological factors e.g. 

Paddington railway disaster Inquiry. The use of particular materials for tracks, feature 

among the suggestions for constmcting the most economic type of railways in Ireland.

Track development constitutes a wide sector of infrastmcture and is discussed in a 

detailed way in literature. William Jessop was probably the father o f the railway track as 

he tried the experiment of laying down a track with cast iron rails over timber in 1789. 

He was also the engineer for the first public railway of 1801. Later John Blenkinsop, 

agent of Middleton Colliery near Leeds, regarded as the father of the rack and pinion

’ Ibid. p.20.

® 31 people lost their lives in the Paddington railway disaster leading with other disasters to an inquiry on 
railway safety. See National Development Plan. 2000-2006. Dublin 7. Stationary Office. 1999. 
Investment in rail track has continuing significance, being a stated object.

This appears in pamphlets and in correspondence to the Railway Commission, 1838.
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railways of later years, designed a rail. Projections together with toothed wheels of his 

locomotives formed a cogwheel in order to prevent any possibility of slipping. The 

projections overcame the problem of insufficient adhesion for the movement of heavy 

loads between the smooth tyre of the locomotive driving wheels and the smooth rail 

surfaces. Wrought iron was to replace cast iron as the latter proved too brittle and later a 

much tougher rail was produced from the change from foiuidry production to rolling in
o

longer lengths in mills. . However as wrought iron had “little resistance to abrasive 

wear, and in locations subject to heavy traffic, rail replacement was found to be necessary 

at uncomfortably frequent intervals”. A breakthrough with the use of steel came in 

1857 when the Midland railway laid down at Derby the first rails rolled from steel which 

lasted for sixteen years in a location at which replacement every three months had been 

necessary previously. This was a revolution as the use of steel was made compulsory in 

all rail rolling.

Those who rolled 60 feet rails for the London and North Western at Crewe Works 

claimed to be ‘the finest permanent way in the world’ in the history of track for steel 

rails, while at the time in North America the railways supplied were no greater than 39 

feet. The aim of increasing length was to reduce the number of rail joints, which are the 

weakest points in the track. The length increased to 120 feet long, although only two 

steel works in Britain were then equipped to deal with them. Better welding methods 

increased continuous lengths of rail to some 900 feet and reduced maintenance costs and 

removed the “clickety clack” from the rail joints.

* See Hamlyn Nel, History of railways. 1976, p .ll .  See O.S.Nock supra pp.148-154 on locomotiye 
deyelopment.

’ Ibid. p. 11 on wrought iron. See Simmons and Biddle 

Ibid. p. 11 steel becoming compulsory.

“ Ibid. p. ll .
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Chapter 7 LITERATURE ON RAILWAY ANTECEDENTS 

Background

Railway communications in their earlier sense were not confined to Britain or the 

legacy of any one country. Transport by rail in earlier times meant easier travel due to 

the wheels being able to roll along a smoother surface, but with the use of human or 

animal muscle power. Usefulness and efficiency for the travelling public was enabled 

along the latter principle with the use of steam locomotion. The discovery of ancient 

roads in Ireland and elsewhere stimulate curiosity as to their purpose and the modes of 

transport and types of vehicle used. The evolution of railways is traceable to earlier 

civilisations. Evidence of wheeled transport elsewhere such as the flanged wheel is 

treated as significant and regarded as exclusive to the evolution of the railway.

The Railway as Part of Ancient Civilisation

All kinds of roads have their main features in common. Charles E Lee attributed 

the origin of railways or the permanent way to the use of vehicles with flanged wheels as 

an accepted feature of medieval German mining practice. He examined illustrations that 

could be authenticated. In extracting the transport references of some five hundred 

original documents he cites the antiquity of the flanged wheel as one of the unexpected 

revelations. It appeared as a feature of medieval mining industry. A full consideration of 

early track would require close collaboration between engineering historians and one or 

more antiquarians. V The use of wooden track lines as early as the twelfth century for

* C. E. Lee, The Evolution o f Railways. Railway Gazette, 1942, p,2. His work followed critical 
examination o f the literature and he provides to date the most reliable accounts See preface for comment 
there were no published works prior to the 19th century on transport. A satisfactory solution to his research 
problem on the origin o f railways involved conducting a search into authoritative contemporary literature 
on law, commerce, coal mining, iron manufacture, topography and cognate subjects with a bearing on 
transport

153



mineral railways was regarded as evidence of the link with antiquity. In more recent 

literature, allusion is made according to Lee, to vehicles travelling by rail long before the 

arrival of the steam train in that wagons were pulled along wooden rails at mines 

throughout Europe from the sixteenth century. Grooves cut into paved roads of the 

ruined city of Pompeii have been taken to show that primitive horse drawn railways 

existed even during the time of the Romans. ^

The railway is according to Lee a specialised form of road designed to meet 

limited needs with principles that are not peculiar to this or the last century. The word 

railway is comparatively modem. Other words used were "wagon-way" for a line of rails 

in the very early years while "tramway" and "tram-road" are not words of great antiquity 

although "tram" is. He says that there were no constructs of the word tram with way 

until the eighteenth century. A plausible explanation for the use of vehicles with flanged 

wheels in the remote past is that they were specially designed for travel on rail only. 

Between the publication of the first and second edition of the book Lee confirmed that 

flanged wheels made vehicles available for rail use only.

He referred to a case entitled Pitt v Claverine Ch. Pr 1721 concerning a dispute on 

a way leave from a collieiy to a river for a description of the permanent way. A lease of 

500 years right of way leave had been given at the rate of payment of 2/6 per ten of coal 

carried along the wagon way. From the cumulative force of reference by different 

writers and allusion to the flanged wheel in a variety of different circumstances, there 

was little doubt according to Lee that special flanged wheels were used on wagon-ways 

from their introduction into England. ^

^Ibid. p.5,

 ̂ Ibid, p. iii and p.v.

* Ibid. 2nd ed. p.24.

’ Ibid.p.30.

* Ibid. p.37.
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Reference is made to ancient examples of the building of roads with continuous 

lines in Bablyonia around 2245 B.C. Endeavours inspired by military and trading 

instincts were said to have induced road making improvements. Arthur Young writing 

about the baleful monopolising spirit of commerce remarked of wars of the 18th century 

that “all the wars are for markets or smuggling, or trade and manufacture... and the 

hazard we now run in losing or ruining Ireland, are all owing to the former predilection of 

our government for the trading system”. ’

Lee alluded to the writings of Isaiah and to translations of Henry Creswicke 

Rawlinson of inscriptions of the King of Assyria (who reigned circa 1120-1105 B.C.) as 

evidence for transport by chariot and by wagons of iron for difficult terrain. He 

postulated that railway wagons with flanged wheels were used even in such early times. 

In the writings of Isaiah (712 B.C.) indications of the nature of Assyrian roads are given, 

e.g. “I made the wilderness practicable for the passage of my chariots and warriors”. ^

The Greeks who introduced roads to Europe influenced the making of Roman 

rutways. They rather than the Romans are given credit by Lee for building roads 

appearing most similar to modem railways than any previously built. He based his view 

of the Greek influence on a quotation from William Mure in a journal of a tour of Greece 

in 1842 describing such roads as follows;

"Rut roads were channels purposely scooped out at distances for the ordinary 
span of a carriage for the purpose of setting and directing the course of the 
wheels and lightening the way of the draught on rocky or precipitous ground 
in the same manner as our rail road".

’ A Young A tour in Ireland, with general observations on the present state o f the Kingdom made in the 
years 1776,1777 and 1778 and brought down to the end o f 1779, vol. 1, pp.xxiv-xx.

* Lee, supra, p.3. Overcoming obstacles to travel such as difficult land contours posed challenges to 
movement.

® Ibid. p.4.

Ibid. p.5.
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Other views however stress the superiority of Roman roads. The latter roads were 

a consequence of invasion by Caesar of Britain in the year 55 BC. The war chariot was 

introduced and extensive road making was part of a policy of maintaining control over 

the countries conquered by the Romans. The high standards of the roads were not 

however maintained.

Max Maria Von Weber who rendered the most comprehensive account of the 

Greek contribution was the first writer to draw attention to the similarity between early 

Greek roads and modem railways. He noted that such early transport was inspired more 

in road making endeavours by religious and political culture than by considerations of 

commerce. The Greek fimctional efficiency in transport involved building large 

sacrificial vehicles for carrying images of God. As a standard type of vehicle was 

adopted for use, the highways could assume the form of a specialised track. The 

resulting permanent way consisted of parallel stone rails which had ruts cut in the stone 

to accommodate the wheels. The priests insisted on a standard gauge for all highways 

to enable the transport of the sacred chariots to be as wide as possible. The gauge of 

tracks that have survived is seen to be uniform at 1.63 metres. (5ft.4ins).

An illustration in a book written about 1519, translated from German depicts the 

pushing of a four-wheeled truck along a railway in the sixteenth century. Other books 

written in Latin allude to vehicles run on four small wheels. Georgius Agricola, a 

latinized name for Geog Bauer, wrote a treatise on mining in 1494 in Latin which become

" Ibid. p.7.

Ibid. p.5.

See p.5, for picture illustrations so described.

Ibid. p.5.

Ibid. p.l5. Translation o f book written in 1519 "The Oripn o f Common Mining law". Cor riphts - Per 
Ursprunie Gemevnner).
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a standard work for nearly 200 years. The book contained details of wagons designed 

to run on two wooden rails over a narrow gauge. These wheels were not flanged but 

were fitted with an iron prong that ran in the narrow gap between the rails. Lee gives an
17illustration of a 16th century mining railway in a Flemish painting. . Modem looking

cast iron flanged wheels were well illustrated and described as early as 1734, while the

angle iron form of tramplate was not found until 1776, when according to Lee in a

notable book on track it was claimed as an invention. In Lee's view the popularity of the

plateway for a time resulted mainly from its potential in accommodating ordinary

privately owned road vehicles. Prior to the 19th century rail served transport needs of 
18mines.

Ancient Irish Transport Made Visible

Modem archaeological findings show early trackway constmction dating back to 

the first half of the fourth millennium BC in Ireland. Eugene O Corrain researching early 

transport from literaiy sources alludes to roads and the wheel being aspects of early 

advancement in land transport in Ireland. A description of the siege of Howth showed 

that it was triggered by a chain of events originating in the travels of a poet trading 

learning for gifts. Travelling long distances on visits between provinces was part of the 

custom. The visit of the poet to the king was used to provoke a quarrel. The story refers 

to the road between Navan and Claen and travel by chariot in recounting details of the 

beheading of one king by another for revenge following on from the Howth siege.

De Re Metallica. mines treatise in Latin. The Latin version was recommended reading rather than 
translations

Les travail de La Mine” o f 1544.

"*Ibid. p. 13.

E. 6 ’ Corrain, Lectures on the Manuscript Materials o f  Ancient Irish History. James Duffy- pub, Dublin, 
1861. This author is also referred to as O’Curry and Curry.

O’Corrain, supra, on siege o f Howth. Note 1, supra.
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Translations of law tracts of 700 AD refer to five types of roads and their uses including 

those for the use of chariots.

Ancient bog trackways have been among the archaeological remains and sites 

dating back to ancient civilisation. Two early roads were discovered as late as the 1960’s 

in bogland near the village of Creggane, County Roscommon. One of these had a radio 

carbon date of 1,100 years old, believed to be built for movement over wetlands in that it 

formed a bridge between two points of dry land.

The Corlea roadway one of the early trackways dated precisely by 

dendrochronology to about 148 B.C. was made of huge oak planks of 3.5m to 4m (11 1/2 

ft to 13 ft). The felling and splitting of hundreds of oak trees was said to underlie the 

highly organised nature of contemporary society. Such findings from excavations of 

toghers or ancient pathways are of significance in that Irish toghers take their place in the 

wider European context of trackway construction. Although independently conceived 

astonishing similarities were said to appear between those of Corlea / Derraghan of the 

late third millermium and the Lower Saxony roads. It is suggested that the particular 

roadway may be regarded as having been primarily intended for wheeled traffic.

It was ftirther suggested that given the massive proportions the trackway may 

have constituted the embodiment of the might of a ruling elite, although this particular

R. Golden, “ Down the Old Bog Road”, Two Bog Trackways in Creggane, Co Roscommon, Close to the 
Lung River, (1992), Vol. 4.Historical and Archaeological Societv Journal. pp,41-44, where descriptions 
and diagrams are given. It is believed to have linked high ground with low ground.

“  B. Raftery, “Trackways Through Time, Investigations on Irish Bog Roads 1955-1089,” Headline 
Publications, Dublin, 1990, p.415. However no wheel ruts were discovered on the roadway. See also M 
Gowen, “Palaeoenvironment and archaeology- Excavations at Derryville bog”, (1997), Vol. 11, 
Archaeology Ireland. Winter N 84, relating to Environmental Impact Statement revelation on the proposed 
location of a Tailing Management Facility o f the Lisheen Lead Zinc mine of a road development between 
neolithic and later Iron Age and reference to consummate expert in peat morphology and hydrology and 
association of Dr Wil A Casparie with the project. See in particular p.29 on plank lined trough 5m wide 
running 270m and archaeological evidence not supporting the notion o f the use of wheels- a “corduroy” 
track with a rough surface. Further publications on completed project was to follow the World Wetland 
Congress of 1998.
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significance has been questioned. In citing The Wooing of Etain, a steward was 

commanded by his master to observe the construction of a great causeway in the bog, 

possibly the Corlea / Derrraghan road and he described the event in global significance
23“that in the entire world there was not the like o f such power”. . The wheel was known 

in Ireland around the time of the Corlea highway. There were findings o f block wheels in 

fragmentary form. Other findings from the Iron Age point to wheeled vehicles such as 

carts and the use o f horses in Ireland.

Contributions To Early Infrastructure

The ancient or older Irish order is taken to have disappeared by the end of the 

seventh, rather than the ninth century AD as previously postulated. The Vikings 

established the main cities in Ireland in their early rudiments and some o f the towns. 

Fewer invaders or Vikings came to Ireland than to other places. They possessed both sea 

faring and agricultural skills and had accumulated wealth and as put by O Croinin, 

“mastery of high seas brought wealth, which was to outclass the resources o f most native

B. Raftery, “Trackway Investigations in the Mount Dillon Bogs”, Co Longford, (1996) Vol. 3, 
Translations Irish Archaeological Wetland Unit. Crannog Publications, U.C.D. See also F Kelly, Early 
Farming, supra, pp.393-393, on mythological tale of an account of construction of a causeway over the 
Bog of Lamraige never crossed before. See p.393, on reference to commentary on law text on status 
Uraicecht Becc, where ability to construct a causeway added two cows to the honour price of a master 
wright. See further on reference to ability to build bridge adding similar honour price and on regulations 
relating to a bridge from seventh century law text. See also reference to Trinity College, Dublin, 
manuscript CH in 893, 22-35, for account of the early Irish road system. The highway is according to 
Kelly termed slige, while bothar is regarded as the cow-track. A later work from AD 900, Cormacs 
Glossary introduced the word set regarded as a path for one animal, which was narrower than a cow-track. 
See also p. 390 for road access increasing land value in ancient times.

N, Patterson Castles, Lords and Clansmen. 2nd ed. 1994. See p.9, where it is remarked that the only 
comprehensive English translation of the laws is still the severely flawed 19th century, official British 
Government edition. The Ancient Laws of Ireland (Hancock 1865-1901), O’Donovan and O’Curry who 
died before it was revised for publication. See pp.5-6 on critics and pp.3-4 where the different genres of 
Irish sources are cited as a variety which used old, middle Irish and Latin, and combinations of these, 
stressing that it is debatable what is history, story, and law. See p.6 where he remarks on the low level of 
concern with conceptual and theoretical issues generally among Irish historians and implications for the 
reconstruction of early society. See p.32 for references on literature.
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Irish Kings”. The development of the main cities was on proto-towns of a kind, which

were already in existence represented by monastic settlements. Later the Norse 

settlements in Ireland involved building of roads and other constructions. Norse 

influences on the Irish vocabulary include nautical and military and trade terms such as 

word ‘margad’ (market).

Examples of five roads from translations of texts of Brehon times included the 

highway, road, by road, curved road and cow track. The highway was constructed so that 

two chariots, being that of the king and the bishop could go past each other on it when 

they met. A chariot and two horsemen could pass on the road and it was constructed as a 

horse road for the locality internally. The by road was constructed between two 

highways. The highway passed the south of the locality and the other passed the north 

constructed for errands and winter visiting. The curved road was where a well off man 

hires a way towards a wood or mountain. An animal was given as rent, every second year 

from every herd, which passed on the road. A cow track was one where two cows could 

fit, one sideways and the other lengthways, so that their calves and yearlings fitted along 

with them. If the young were behind them the cows which followed would injure them. 

Reasons given for clearing the road was at the time a rush of horses, winter visiting and at 

times of battle e.g. clearing its wood, water and ditch.

Coach travel for passengers by road improved follovsdng road developments 

relating to the mail coach. As early as 1548 a penny per mile had been fixed by statute for 

conveying post. . Focus on post roads followed on from the establishment of a definite

D O ’ Croinin, Early Medieval Ireland. 400-1200. Longman, History o f Ireland, 1995, pp. 233-269 on 
the Viking age for cultural and economic influences. See p.260 criticism o f  the narrow and rigid 
interpretation o f  the diverse sources o f  ancient laws and customs, suggestive o f  the need for a fresh look at 
O Corrain and the need for reliable underpinnings through supporting evidence and contemporary feet in 
the case o f  his critics, as opposed to stretching credibility beyond reasonable limits. See p.260 on reference 
for Viking influences to Walsh 1922 pp. 78-79.

“  Ibid. p.270.

Kelly, supra, pp.510-537.

D. Fieldman and W. Kane, Handbook o f  Irish Postal History. 2nd ed. Dublin, 1975, pp.2-3. See also 
O ’Grada, supra, p. 137 on regular crossings o f  the Irish Sea by the mail packet as only regular service in the 
1820’s.
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system of posts for Ireland around 1656. The postal service, strongly associated with 

economic development, required roads to be improved for faster travel. Steam travel by 

sea had regular services over sail ships by the 1820’s. Allusion is made to Post roads as 

leading from Dublin outwards by the Cork road, the Connaught Road, and the Ulster road 

signified Dublin as a central location of international importance.

Tramways and Legal aspects of the 17th and 18th Centuries

Wagon ways had gone from being a convenience to becoming a necessity and 

were developing into an extensive system by the end of the 17th century. Acquiring 

rights of passage over land required agreement with owners and was difficult. As early 

as 1796 there were calls for the regulation of way leaves by Parliament. Procuring the 

requisite Act of Parliament for a particular line proved a challenge for pre modem 

infrastructure.

The bringing about of industrially designed engines removed dependence on the 

use of packhorses and baskets in coal districts. These had been used also for trade 

transport. A whole system of tramways had been set up in the 17th and 18th centuries in 

England associated with the coal industry in particular. Way leaves were used by 

landowners in permitting a particular use over a long term for rent. Private agreements in 

general were involved rather than state intervention by acts of Parliament. In the interests 

of convenience, the structures were to facilitate vehicles, which could travel on different 

terrain, as only part of the journey might have been by tramway.

Tbid p 29 

Ibid. pp.28-29.

See Lee, p. 29 as coal became more inland, the way between pits and straits had to be negotiated with 
owners. See also Fardyces, “Coal and Iron”, referred to by Lee, p.30. See also map illustration o f Co. 
Durham Colliery, 1788-1812, showing wagon-ways. pp.40-41. Note that a link over land was envisaged 
between London and Portsmouth as shown for the first public railway o f  1801. The reason for not



The characterisation in law of a railway depended on the nature of the power or 

the authority by which it was constructed. Railways were distinguishable as two classes 

recognised by common law. One was illustrated by the example of a simple rail or 

tramway made by the owner of property on his land for its better use, convenience and 

occupation. Another was the example of a tram or railway constructed under a way leave 

or grant of a right of way by mutual agreement of several owners of conterminous 

property. The second class differed in being constructed under the authority of Acts of 

Parliament. The latter method was also used for putting in place the modem British and 

Irish rail systems. By the terms of the authority given by the Special Acts, railways were 

public in nature and distinguished from the first class.

Principles of a Modern Railway

The Stockton and Darlington line of 1825 brought together all the principles of a 

modem railway for the first time in mdimentary form. These are outlined by Lee as 

constituting four features operated together, as follows; (1) specialised track, (2) 

accommodation of public traffic, (3) conveyance of passengers, (4) the use of mechanical 

traction. Although the line had worldwide import being the first modem public railway 

to use steam locomotion it also operated by horse traction on the same line.

Passenger transport was not new, as travel by coach had already been a form of 

mass transport by land. The ‘Experiment’ on the Stockton and Darlington line had a 

coach design and there were buses which were pulled by horses in London in 1829 while 

the stage coach carried parcels mail and, as put by Margaret Stephen, rich people at the 

beginning of the Victorian era. Railway carriage constmction modelled itself somewhat 

on the old stagecoach, and came to be similarly influenced by considerations of social

completing the railway was due to a reduction of threats posed to water transport and trade arising from the 
Napoleonic wars.
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rank in the putting in place of seating arrangements and the provision of enhancements 

for travel. In regard to England and Wales the point was made that railways continued to 

follow the class designation of coach travel, based on the insiders and outsiders, who 

travelled on the stagecoach. That publication explained that these represented only first 

and second class, a third class being the masses who never travelled at all being 

overlooked. The third class passengers (if this designated the lowest rank of passenger) 

not surprisingly fared worst of all. Apart from a lack of comfort they were forbidden to 

travel on certain trains or discouraged. As new inventions came about such as foot 

warmers and lighting these tended to be denied to third class.^^

This third class category became in time the most frequent users of rail transport. 

The need for increased services and better facilities were stressed through demands being 

made for changes in the law. A detailed description is given of differences in 

accommodation of earlier times such as second class travelling in open trucks. With 

improvements in carriages however the difference in fares could not be justified as 

accommodation when improved, showed little difference. In pressing for change it was 

pointed out that passenger transport comprised about 44.77 % and goods 55.23 % except 

that by taking other revenue aspects into account, passenger transptort was over 50% on 

railways in order to highlight its growth and acknowledgement of passenger needs.

Role of the State in 19th Century Transport and Enterprise Dimension

The role of the state in the 19th century was seen to be that of setting conditions 

as Parliament “may think fit to impose for the general welfare of the public”. Unlike 

other forms of infrastructure, as in the case of canals, now associated vsdth recreation and 

heritage, trains continued to have relevance. Non-intervention by the state in the 19th 

century was seen as important so as not to discourage private enterprise. Self-reliance in

C.E.Lee, Passenger Class Distinction. Railway Gazette, 1946.
Ibid. Some change was effected eventually by imposing legal duties on the railway companies regarding 

proper accommodation for third class. Even this was observed if  at all in the most minimal way as inquiry 
showed.
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Ireland was stressed even where there were no financial obstacles posing difficulties for 

state purchase as in England.

Ibid. on design distinction and see also M Stephen, supra on carriage of rich people 

Devonshire Commission Report. P.P. 1867, V. 38, p.37.
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Chapter 8 WATER TRANSPORT AND CANALS AHEAD OF ROADS 

Introduction

The worth of transport was well understood for centuries. Travel has been part of

the activities in which society has involved itself Transport by river and sea since

ancient times had influenced modes of operating trade, commerce and communications as

a particular feature of Irish commerce. The railway pattern in Ireland can be seen to

connect land and sea. Water transport was associated with progress requiring ease of

movement and labour, in internal trade in Ireland and elsewhere. In his essay in the early

17*̂  century ‘Of Sedition and Troubles’, Sir Francis Bacon noted that without transport;

“there would be no trade, no commerce, no thriving state, no wealth and no 
stability in that there be but three things, which one nation selleth another, the 
commodity as nature yieldeth it; the manufacture and the vecture or carriage.
So that if these three wheels go, wealth will flow as in a spring tide”. '.

Different policy and technology for transport influenced the eighteenth century, being the 

age of the canal. Many lines of communication between places were long established 

and even influenced the location of canals built before railways. Extensive waterway 

development influenced patterns of access from early times. Water transport had a global 

context, which influenced commerce by sea within which Europe operated. Lines of 

direction between places were based on factors such as natural features, habitation, and 

commerce or as measures perceived as improvements. In the improvement of 

infrastructure priority in the commercial world in England had been given to 

development of transport by water over centuries. The railway dimension aided existing 

developments rather than leading to the opening up of new centres. Road and canal 

transport contrasted in terms of speed in that a single horse could pull a barge on the 

canal with more than 50 tons, while such a horse could haul a load weighing less than 2 

tons by road. Boats drawn by horse travelled on the canal at three to four miles per hour.

’ G. Cadbury and S. P. Dobbs, supra, for canal origin. See R.Harrington “Transport then, now and 
tomorrow”, RSA Journal. 1/4 1999 p.75. Canals appear as a feature on railways maps. Being part of the 
existing means of transport to be taken into account by the terms of reference. See P. Clarke, Roval Canal. 
The Complete Storv. 1992, Dublin, E.L.O. Publications. It was when taken over by the Midland Gt. W. 
Ry. in 1845 to be run as a waterway under 8 & 9 Viet. From Mullingar onwards the railway was 
constructed away from the canal rejoining it at Longford.



Passengers on the boat could move around unlike transport on the road by coach. Rules 

stipulated inter alia that travel for dogs and cats were to be paid for as well as passengers.

. It was a relatively new and expensive network at the time of the introduction o f rail. 

The Royal Canal closed officially to navigation in 1961. Both the Royal and Grand 

canals were transferred to C.I.E in 1944 and 1950 respectively. Both canals were 

transferred later to the Office o f Public Works pursuant to the Canal Act. 1986 for use as 

public amenities.

The location o f ports influenced the linking of places in the national pattern of 

infrastructure in Ireland. A sense o f  transport integration between sea and land in Ireland 

was achieved as might be ascribed in the notion in ‘L’ Europe et La M er’ that ‘the sea 

isolates and connects’. . Leading inland cities situated near the sea or near a navigable 

river used water transport. In England the journey from Newcastle to Nottingham, was 

more convenient by the Tyne, the North Sea and the Trent route rather than the Great 

North Road. Canals had not been serious rivals to stagecoaches or road passenger traffic, 

while by contrast the railway with the major advantage o f sp)eed brought a competitive 

edge to all forms of transport as never before. Canals reached their optimum 

development and lost out to railways in the longer term. Nearly a third o f the inland 

navigation amalgamated with railway companies in England and Scotland by 1865.

The construction o f canals had begun long before the industrial revolution around 

the first quarter o f the eighteenth century and was continued into the following century at 

a much slower rate than the railway. In the case o f Ireland they were perceived as being 

in the public interest in linking the interior o f the country to the ports. The early tram 

roads were inter alia co-ordinated with canal transport in the Private Acts for transport in 

England. Yet artificial waterways were not a new phenomenon as the literature points to 

the oldest canal dating to 500 B.C. discovered in Iraq in 1968. Canals were also 

features o f the old Roman occupation o f England, a phase which contributed to road

 ̂See 2nd Royal Commission Report, p.45, on amount barge could pull. 

* M. Mollar du Jourdan, 1993.
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development and to progress in iron smelting. The canal was o f importance in serving 

industry in particular by conveying heavy goods in much greater quantities and weights 

than was otherwise possible by land until the development o f railways.

A particular feature o f the first public railway, which was to set it apart in the pre 

locomotion days, was the absence o f a link to a canal. A noteworthy aspect o f the 

Bridgewater canal, privately owned was its lack o f connection with a river as well as 

starting the canal mania in England. Some canal and road practices influenced the 

railways and the law in relation to them. Dealing with exclusion o f liability for carriage 

o f goods for loss or damage was one statute passed close to the introduction o f railways 

in the form of the Carriers A c t 1830. A later statute The Carriers Act. 1854 was to 

render exclusion clauses invalid unless fair and reasonable. ^

In the building of canals it was remarked by Delany that one o f the principal 

assets o f a waterway is the ability to bring the advantage of ocean transport inland. The 

necessity o f the connection however with the sea was never fully appreciated in Ireland. 

On the other hand emphasis was placed on connecting the inland towns with Dublin 

while “access to the sea at other points was not developed”. ^ . Lack o f standardisation 

resulting in variation o f lock size was wasteful o f water and made maintenance more 

costly. Most Grand Canal boats were for example not able to pass through the Royal 

Canal as one lock was too narrow at Fhomastown and the Grand Canal locks were too 

short. The network o f railways and canals was said to far exceed the demands of 

inland transport. Sixty-six percent of the population depended on agriculture in the

See Hadfield, Canals o f  the world, pub. Blackwell, 1964.

 ̂ See Open University. 2"̂  ed. pub. David and Charles, 1981, p. 10. See also p. 12 on map o f the waterway 
system in England.

* Railways Act. 1924. which established terms and conditions o f  carriage. See M. Ford, Commercial Law, 
p. 142. 1958 Act. All goods are deemed to be carried under the 1930 standard terms and conditions unless 
otherwise specified. The Transport Acts o f 1944 and 1958 carried over the 1930 Act.

’ Delany, supra p.214.

Mbid. p.215.

 ̂Ibid.
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19th century and more than 50 % of the waterway traffic was agricultural produce, which 

tended to be seasonal in nature. There had been very little industrial expansion in the 

19th century other than in the North East.

By 1901 waterways in Ireland had long ceased to be main lines of communication 

according to Delany. One half of the 42 towns with a population over 5,000 were either 

on the sea or on navigable rivers. Of the 21 inland towns only four were on waterways, 

namely Athlone, Carlow, Clonmel and Carrick on Suir. The prosperity of inland 

market towns where they flourished hinged on the railway, not on the canals according to 

Delany. e.g. Mullingar, Longford, Ballymahon were important railway centres but 

Ballymahon dependent on water transport was reduced to half its former size by the 

1920’s while Kilcock and Maynooth became imj)ortant towns in the early days of the 

canal, but with the growth of road and rail ceased to be distribution centres and the canal 

came to be used mainly for carriage of coal. Harness said in his report for the Second 

Railway Commission, referred to by Delaney, that there was no great manufacturing 

inland towns other than the trade occasioned by four collieries, as yet of small impx)rtance 

and that agriculture was the only transit of note.

The roads competed with the canal for carriage of goods forcing reduction of 

fares and tolls. Roads also developed to support the waterways. Inland traffic was in 

general through ports serving the broad rural hinterland. Canal passenger traffic was

Ibid. p.213 Comparative tables between England and Ireland on both waterways and railways highlight 
differences o f scale for transport between a large and a small country. To cite an excerpt from the tables 
for waterways, England and Wales had 3, 747 miles while Ireland had 848 miles in 1906 and the tonnage 
per mile was 41,178,172 while Ireland had 946 tons. Profit was £172 per mile for England and Wales 
while that for Ireland was £30. For Railways for the year 1908 the mileage for England and Wales was 
15,999 miles and that for Ireland was 3,363 miles with tonnage for England and Wales o f  419,632,794 tons 
and that for Ireland 6,005,369 tons while the profit per mile respectively was £2,260 and £473.

" Ibid, p.208.

Ibid. p.207 for flow line map for 1835, by Henry D Harness, for the second Report o f the Commissioners 
appointed to consider a system o f railways for Ireland, 1838.

Ibid. p. 135. The roads o f  Ireland were extolled as the finest in Europe by Harness and better than those o f  
England.

Ibid. pp.204-205 in particular.
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falling off before railways and was worked in conjunction with coach travel. Extensive 

coastal surveys were made to find the most commodious and shortest sea link to Ireland 

from England. Those carried out around 1815 by a Lieutenant Evans marked out 

advantages of Fishguard as a harbour. Links with Ireland were a feature of advantage in 

seeking authority for rail constructions in England. A minor boom in building British 

ports took place in the early days of railways when their influence was being strongly felt 

in the 1840's in response to the alleged profits to be made fi'om Irish trade in passengers, 

cargo and coal. There were by 1855 rail services, or rail connected services to places in 

Ireland, mostly Belfast and Dublin from the four ports of Holyhead, Fleetwood, 

Morecambe, and Ardrossan. Some railways in the coal districts of England with links to 

ports had the bringing of coal to Ireland as part of their purpose. Fleetwood was said to 

pioneer from 1840's being more strongly based than the others. In all cases these ports 

were said to depend on railways to bring coal and commodities from inland areas for 

cross channel trade. Among the problems for trade in new ports was that railways were 

statutory companies, unable to own (although there were exceptions) and run 

undertakings of any kind without power from Parliament, which in the face of opposition 

from ship-owners would not be granted.

Numerous acts had been passed between 1503-1796 in Britain for the 

construction of canals. The Grand Canal was mooted and constructed in part initially as a 

scheme of public enterprise. The period between 1760-1830 known as the age of the 

industrial revolution coincided with canal development, which preceded the railway. 

One is forewarned that a single mode no matter how well founded of interpreting the
17industrial revolution will fail to include conservatism, tradition and continuity. . Canal 

development in England was said to be ad hoc which resulted in various technological 

problems. The jDeak of the canal era in England was in 1793. The Private acts of 

Parliament came to be used in an extensive way for the building of canals in England.

See files PW T/1 10 /5 2 d 59; 56 National Archives, pp. 113 121.

6 . Grada, rail services connected to ports.

Open University. Technology and Change. 1750-1914. Milton Keves. 1983, p. 17.
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Over hundred canal companies were formed before 1800 while the number of canal and 

navigation Acts passed in England rose to 81 in just four years between 1791 and 1795.

Incorporation of the canal enterprises in Ireland, followed from disenchantment with 

existing regulatory bodies. The latter dealt with navigation as a public works venture. A 

way out of pressing financial problems with canals was eventually by resort to 

incorporation by charter through letters patent as in the case of the Grand and the Royal 

canals. Canals were incorporated in Ireland through the method of petition to the House 

of Commons for a charter, which was relatively straightforward. Charters were the oldest 

form of granting incorporation, less investigative than Private Bills, being written 

docizments conferring rights, originally in the name of the King and later by Parliament in 

exercising royal power.

Regulation of Canals as Highways

Canal companies were expected to maintain the waterways as public highways 

open to ail on equal terms. The law disallowed companies from placing barges on the 

canals or acting as public carriers until 1845. The rationale behind the rule was the 

prevention of such companies taking advantage of the fact that they need not pay tolls to 

themselves, as by doing so charges would have been lowered to such an extent as to drive 

other carriers off the field. The removal of the restriction later was to allow them to 

compete with the railways.

Canals, which were privately owned by individuals such as Bridgewater, Sir John 

Ramsden and a few others in England, were not subject to this restriction. In the English 

case law, in Attorney General (ex rel.) Yorkshire Derwent Trust v Brotherton the 

House of Lords held that a public right of navigation over water carmot be equated with a 

way over land for the purposes of ‘way upon or over land’ as appears in the Rights of

Cooke, supra p,92. See W.N Osborough, Law And the Emergence of Modem Dublin. Irish Academic 
Press, in Association with The Legal Historical Society, 1994, p. 102 on legal history o f public utilities 
including water supply related litigation in the late 19* century and early 20* century, which includes 
detailed references to works.

[1992], A.C. 425.
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Wav Act, 1932. A public right of navigation where it exists over a river is not a matter 

within the Act. Under the general law prior to the Act, public rights of way could exist 

over a navigable river, which was a highway, and the decision of the House of Lords did 

not turn on this aspect of the law. In short public rights of way over rivers and canals 

have the same legal nature as a highway in the absence of statute law in England.

The Ulster canal was linked with Lough Neagh for the purpose of ferrying coal by 

sea to Dublin. The country did not have an abundant coal supply. A contemporary 

suggested that the thin vein of coal sold at the pit at Lough Allen was not in terms of 

economy to influence the direction of the Royal canal as it could not compete with the 

cheaper overseas supply of coal from Whitehaven in England to Ireland.

The so called Golden Age of canals was an 18‘*’ century phenomenon which 

included The Grand Canal and the Royal Canal and the Ballinamore to Ballyconnell 

canals in Ireland as well as improvement of other waterways. The Grand Canal, which 

linked Dublin with the Shannon River with branches extending northwards and 

southwards, was constructed between 1756 and 1835. This long-term time span bears 

a sharp contrast to the rapid progress in the construction of railways. The Royal Canal 

was constructed between Dublin and the northern reaches of the Shannon over the years 

1789-1817 with a branch to Longford being constructed during the years 1827-1830. 

The canal era came to an end through competition from the railways in the longer term 

although canals continued to operate for carriage of bulky goods in England and Ireland 

despite railways.

The Grand Canal constructed in part before the Royal canal shared some of the 

same line of direction. It was subject to the earlier law on waterways. The Royal 

adopted provisions in a similar way to those applying to the Grand. The Royal Canal had

There was no competition with English coal. Ireland was said to lead the way with the construction in 
1731 o f one o f the first modem canal o f  its kind in the British Isles.

H. Oram, “Banking on our Canals”. (1998) Vol.47, The Word. March, pp.8-11.

See Delany, supra.

171



specified undertakers listed in its petition (akin to promoters of a company) to the House 

of Commons. It referred to an Act already passed for the promotion and encouragement 

of inland navigation. The court of directors of the Grand Canal objected with little avail 

to the later acceptance of estimates of cost and the sanctioning of the Royal Canal. The 

latter competed successfully for a route in a similar direction.

The clauses of the charter devised the financial aspects by placing a ceiling on the 

amount that could be raised by joint stock and the maximum amount that could be held 

by an individual subscriber. It set out the proportion that could be borrowed, as well as 

some basic aspects of management. The Royal Canal charter included some 200 named 

subscribers. Various conditions were included regarding transferability of the shares, 

recording transactions and provisions limiting the total amounts that the company could 

raise. . Expenditure of money on the navigation under their management was required 

in the sum double of that sanctioned for debentures from public money amounting in total 

to £2,000,000. By virtue of the charter the persons with shares in the joint stock were to 

be one body politic and corporate in deed and in name with all the powers vested in the 

Corporation for promoting and carrying on an Inland navigation in Ireland by virtue of 

several Acts of Parliament. The setting out of the names and the reference to the 

corporation in the plural typifies the closer identity between shareholders with the 

company at that time. Emphasis in the large corporation in modem times is on the 

separate legal entity with a fluctuating membership.

The Charter set out the incidents of the incorporation in a detailed way including 

the right to hold land purchased. A right to draw water was acknowledged subject to 

making compensation as directed by acts referred to. Before the development of a 

general statutory framework through General Acts, power to take land by agreement was

Charter o f the Roval Canal, with the rules and extracts from the Act o f the 29th o f  George 111, with an 
index John Chambers, Dublin, M, DCC, L XXXIX enacted October 24, 1789, Canal Charter, EPB, TCD.

24 _  A p.6.

Ibid. p.42. See also D.l Kinahan, Digest o f the Grand Canal Company Act, with notes and index and 
appendix containing the Act, Dublin, Joshua Porter, 1848.

172



provided for in each of the Private Acts relating to a particular road or canal. Canals 

were given power to make by-laws at general meetings. No fewer than three meetings 

were prescribed for specified times in the charter. A limit of £300,000 was put on total 

subscriptions and a subscriber was limited to £5,000 worth of stock in the case of the 

Royal Canal. The stipulated number of directors was forty-one, a large number which 

was also typical of railways. Each director was obliged to hold no less than £600.00

stock or become disqualified to act as a director. Tolls were limited to 11/2 p per mile
26per ton. . Matters such as the use of a proxy and rules on voting as well as the method 

of election of directors were set out in the letters patent creating the charter. A proxy for 

attendance at meetings was required to be a member of the company. The various rights 

of shareholders were set out in the Charter. The joint stockholders could share in surplus 

profits after expenditure on construction and were required to pay their agreed 

subscription at stipulated times. The raising of capital was strictly limited in the charter, 

allowing little leeway, without further legal authorisation.

It is remarked of Britain that in the pre railway era transport by water linked 

together mining and industrial towns and opened up new resources to the sea ports and 

London. The canal construction phase reached its peak in the years between 1790 and 

1830. Parliamentary assistance was given for waterway infrastructure of the rivers 

and canals. Travelling on the Royal canal from Dublin to Mullingar in 1843 cost 5/6 s 

for a first class seat and 3.s for second class. The journey from Dublin took from 9 a.m. 

to 4.30 p.m. There was integration of canal services v^th others such as horse driven 

private hire cars. Temperance was by implication regarded as good for the poor as wine 

on the canal boat menu was restricted to first class. The private car service was not 

cheap but it was better apparently than the stagecoaches, which were few and infirequent.

“  Ibid

See K B Nolan, essay on Travel, in R.B, McDowell, Social Life in Ireland. 1800-1845. 1957, p. 115. The 
opening o f the Grand Canal and the Royal Canal in Ireland were considered an outstanding achievement.

Ibid.

^®Ibid. p. 116.
“  Ibid. p. 118.
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The delay in introducing railways to Ireland made Bianconi’s fortune. It is of interest

also that he built his own cars, which were of two types. Criminal damage to the vehicles

was unknown. Neither was highway robbery referred to in the next chapter, a conmion
^ 1offence in 19th century Ireland.

The Railway Commission Reports saw improved commerce rather than the 

creation of new centres of growth as the most important consideration for better links 

with markets. Canals in Ireland were not to be sacrificed or injured for the purpose of 

promoting a doubtful speculation such as a railway. This contrasted with the view that 

competing systems were good for competition, a factor, which was officially 

acknowledged in the second Report. From a maritime perspective it is notable that 

Ireland by its location constituted a gateway to advance economic connections with 

distant parts of the British Empire as well as opening up Irish markets for exports from 

Britain. Eventually the canal declined as an autonomous enterprise. This as shown 

led the Midland Great Western Railway company, sanctioned by law to buy the less 

successful Royal canal for the construction of the railway along its route.

The benefits offered by railways over canals could be easily demonstrated. In a 

pamphlet in 1831 entitled ‘Observations on investigators relative to railways’ responding 

to an article denigrating the rival train transport between Birmingham and London, 

C.H.Capper engineer alluded to the supremacy of railways by the example of the 

Liverpool and Manchester railway. A particular advantage cited in the pamphlet was that 

the railway had not been hindered by winter weather, when during the greater part of 

January and February of that year fi-ost had closed the canals. This aspect of railways

Ibid. pp. 122-123.

J Simmons & G Biddle, supra, on competition between railways and even the different forms of 
infrastructure, 100-101.

E. Shepherd, supra. Almost 10 years had passed from the time of the second Commission Report.. See 
the 2nd Royal Commission Report, supra p.45 tor comments on line proposed from Dublin to Sligo 
connected with the Royal Canal and line proposed from Mullingar to Galway connected with the Grand 
Canal stating that such proposals could not succeed. The Report noted that the policy on competition 
between canal and railway wasn’t suited to Ireland where internal traffic was comparatively trifling and 
would be injurious to the best interest of the country.
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continues to provide advantages for travel through uninterrupted provision of faster and 

safer methods of communication than that sometimes possible by road.

The Analogy in law between Transport by Railways and by Canals

Both Parliament and the railway proprietors themselves had a general impression 

that a close analogy existed between the principles, which governed the means of 

conveyance by railway and by canal. Public policy criteria were vague according to 

Cooke for consideration of the merits of the petition for a charter or an act necessary for 

incorporation.^^. A Commission of Inquiry Report in 1867 (The Devonshire Commission 

Report) noted that the general nature of the acts establishing the early railway companies 

followed closely in their general scope the provisions, which had applied to canal 

companies. The promoters of canals were constituted a company that could raise 

money by shares but had no power to borrow money until 1770. By degrees the 

borrowing powers were restricted to one third of the share capital. Similarly railways 

were given various rights with obligations or conditions attached including the amount to 

be subscribed before going to Parliament.

In soliciting bills, promoters of railways declared that they did not require 

monopoly, that they considered themselves to be merely toll proprietors, and that it was 

neither their desire, nor their intent to undertake the conveyance of passengers and goods
38over the lines of road which they projjosed to construct.

Railways in January 2001 in Ireland continued to operate when other transport services ceased due to 
weather conditions. The demand for travel at such times was shown to greatly exceed the capacity o f  
scheduled services as people were forced off the roads by wintry conditions and had where possible to 
resort to travel by train.

Cooke, supra p.92.

See Devonshire Commission Report, 1867.

Ibid.

See, Early Railway Acts. Towards preventing monopoly however the legislature enacted in all railway 
Acts that any person might place and run his own engines, carriages and wagons on a railway, subject to 
the payment o f certain tolls, but under such regulations as might be made by the company.

175



Internal Communications Questions

Poor internal communications in Ireland before the railways were said to have 

precluded most of the country from being a market economy. Lee highlights the 

inadequacy in transport by the contrast between Britain and Ireland in the 1830's. There 

were 487 miles of navigable inland waterway in Ireland compared to 4,534 in England. 

The canal contribution was short lived despite efficiency in speed rivalling coaches for 

passengers. This picture was to change as canal transport suffered loss in business from 

eventual betterment of roads. From the contributions of Bianconi and others a coaching 

revolution was brought about from the 1830's onwards. With cheap fares and drays they 

competed successfully. It has been said that the success of the road freight aspect of 

competition over water freight was exceptional in both Britain and America in the 

nineteenth century.

0 ‘ Grada suggests that, the fact that this could happen sometimes in Ireland was 

partly because the economy, rather than the transport network per se, was 

underdeveloped. The poor record of the so-called paltry 487 miles served in his view to 

show the lack of demand or underdevelopment rather than poor communications. O’ 

Grada opines that entrepreneurs may have been heeding Arthur Young's advice of having 

something to carry before having the means of carriage. 6  Grada makes the point that 

geography mattered in that the people in Roscommon in the 1830's preferred to ship 

exports by ‘bad roads’ and ‘inferior cars’ from Galway and Sligo than by canal from 

Dublin in showing that nowhere in Ireland was far from the sea.

6  Grada, supra, pl36. See also pl35 questioning Lee’s view on market economy and relation to 
communications. Reasons are given for the slower take up o f railways, but that later acceleration 
somewhat rendered the delay insignificant. State aid as recommended was uUimately rejected but the 
design largely remained. It would have been easier financially to have allowed construction by division in 
sections o f  a railway line. In the case o f  the Limerick through Tipperary, Cahir, Clonmel to Carrick on Suir 
and Waterford the same Act could have given power to undertake three successive railroads. The project 
would have been quicker as less money would have sufficed for the initial work. The failure to do this 
drew criticism as appears from many o f the archival manuscript sources. The Irish it was said would have 
found no mean part o f the money. Railways acquired through their corporate attribute power to hold land 
and raise money. The private Act allowed the taking o f lands compulsorily, to charge tolls at their 
discretion for the use o f their railway within prescribed rates for various classes o f  goods, to make bye 
laws, forfeit shares raise capital, borrow and such like.
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Chapter 9 EARLY ASPIRATIONS FOR RAILWAYS AS ROADS

Canals had reached their optimum development but were unable to face 

competition from speedier transport. Roads had been developed and maintained with 

varying degrees of efficiency throughout the seventeenth, eighteenth, nineteenth 

centuries. Progress in technology of both roads and automobiles was comparatively 

slow, lagging behind railways by decades. Roads lacked the high level of expertise in 

inventiwj and technical administration o f  the railway. The use o f  the horse drawn vehicle 

on iron rails made the horse more efficient so that this feature inspired the mooting of a 

tram road to improve existing transport facilities, rather than a road. The practical 

inventions for vehicles did not emerge until the internal combustion engine. Edward 

Pease and George Stephenson envisaged railways as becoming the new highways as they 

were technically ahead of roads and water transport. Lines of communication by roads 

and canals influenced locations of railways. Railways levying toll were obliged to allow 

the public rights of access to the rail infrastructure. Some legal differences emerged 

marking contrasts between roads and railways. Unlike public roads railways were not to 

become highways. The legal nature of the right to travel on the train by the individual 

member of the public is based on the law of contract, a branch of law dealing with 

controlling economic relations.

The push to advance railways was moved ahead in England particularly by the 

dissatisfaction with the state o f the roads. The initial expectation by the pioneers that 

railways would be the king’s highways is understandable. The idea for a tram road was 

supplanted later by a type of engineered road, which was to become the first modem 

railway in the case of the Stockton to Darlington line. Parliament as a matter of policy 

sought to adapt the traffic to the roads as a solution by enactment of various statutes 

rather than adapting the roads to the new requirements of traffic. In order to maintain 

roads better the legislation placed numerous restrictions on vehicle types injurious to 

them albeit without success. ’

* Statute law required vehicles to adapt to the roads and restrictions.
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The granting of incorporation for railways differed from sources of organisation 

and law surrounding roads. The use o f incorporation for railways meant ultimately the 

operation of a more public method of finance and management to that of roads. 

Shareholders of the statutory profit making company enjoyed limited liability. A 

turnpike system was long in vogue for long distance roads, comprising trunk routes, 

where the user paid a toll. Some roads with turnpikes would also have been lucrative. 

Their organisation led to fundamental differences in administration and influenced the 

destination in their legal history.

The Early Significance of the Road for Communications

The introduction of roads was something of a boon as the wayfarer or traveller 

could meet with violence from outlaws. Doubtless one needed a good reason to travel. 

The first road in Britain according to Francis was in 415 AD as a result of Roman 

colonisation. The long distance traveller had as a matter of law to negotiate his way with 

the owners of land. The cross of the pilgrim and the hood of the monk as well as the 

custom o f travelling in numbers were means o f protection for travellers. Chaucer’s 

Canterbury Tales give vivid accounts of the lives and destinies of journeying pilgrims to 

the Cathedral. After the Roman Empire came to an end in the 5* century, the roads were 

said to form the basic element of land transport for another thousand or more years. 

People judged the success of their government by whether traffic could pass unmolested 

along highways and peaceful commerce could take place where the roads met. Land 

transport difficulties from the end of the Roman Empire to the 18**’ century were said to 

be due to technological and also political factors.

Highwaymen like Claude Duval would not flinch from robbing a stagecoach full 

of passengers. Other famous highwaymen included the notorious Dick Turpin. Ancient 

fables and rustic folklore record their histoiy before more settled records. The origin of 

Robin Hood is unknown, but his place as an established ballad hero has been traced back

 ̂Francis, supra p.2.
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to the time o f Edward the Second. Newspapers and magazines o f the 18th century on 

London life refer to robberies in a matter o f two lines as if  unexceptional. One such 

robbery was the French Mail coach robbery in Piccadilly, where bags were cut off the 

post chaise. The artful headline and redundant adjective had not yet been discovered by 

the newsprint media. *

Due to better law enforcement from the middle o f the 18th century, highway 

robbery became less ideahsed according to Harper. The end o f highwaymen is depicted 

as degeneration to mud-splashed figures, hardly distinguishable from footpads. By the 

19th century the mounted highwayman gradually disappeared, but apparently a footpad 

lurking in the wayside ditch emerged ‘for whom no one had a good word’. Footpads 

robbed women, children, and defenceless old men for coppers but fled in terror from the 

robust. The brutal <lealing o f footpads o f their victims was according to Harper ‘a  far
n

cry from the generous days of Captain Hind or Claude Du Vail’. . All great highways 

were until well into the 19th century bordered by lonely waste land, termed commons and 

as put by Harper “it is not saying too much to declare that the era o f the highwaymen did 

not really end until that o f railways had begun”. The notion is underpinned by reference
Q

to hangings as late as 1839 and to transportation for 15 years in such cases.

 ̂ C.G. Harper, Highwaymen o f  England 1st ed 1908, E.P Publishing, England, 1974, p.24 One townland 
in Roscommon and a road in Dublin are named Robin Hood.

* Ibid. p. 109 for reference to a book claiming to be the complete history on highwaymen and other 
evildoers, written by Captain Alexander Smith in 1719-1720 based on chap books and broadsides except 
that Robin Hood and even Falstaff were not treated as legendary, which fuelled the criticism o f  Harper 
writing on highwaymen in 1908.

’ Ibid. p,4,

*Ibid. p.5.

 ̂Ibid. p.4.

**Ibid. p.214.
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The Commercial Dimension of Travel and Transport

A commercial aspect is discernible from the literature in relation to travel over 

centuries. In the English context of travel it is notable that by the 14th century it was 

economical to let horses for transport purposes. The year 1565 began a new transport era 

with the arrival of the first coach. The 16th century marked the beginning in Britain of 

legislative enactment on roads. Before this as put by Francis “They were made at will 

and repaired at pleasure”. In the re i^  of Mary, parishes were to appoint surveyors and 

peasants and was required to give a tribute of work on the highways amounting to 6 days 

labour, which was in effect forced labour. By the reign of Charles the 11 a need was seen 

for systematised principles as roads ‘went left and right with no uniformity by way’.

A new form of coach, being the stagecoach, came in 1669. The first one travelled 

from Oxford University to London and took from six a m. to seven p.m. By 1708 the 

stage coach schedule was advertised for London at the Black Swan Hotel at York. Such 

coaches were to run on Monday Wednesday and Friday ‘performing the whole journey in 

four days (if God permits) and sets forth at five in the morning’.

The evils of war were said to bring about improvement in roads to enable 

transport o f troops in the 18th century due to ufMisings by the English people in 1715 and 

1745. Generally villages relied on the peddler and packhorse transport for news and 

intelligence up to the mid-18th century. A more public system of road maintenance 

evolved with the Turnpike Gate system of 1763 dealing with tolls in all parts of England. 

The toll system also provoked resistance on the part of the people. By 1770 there were as 

yet no great improvements in roads in England despite the tolls. Ireland as noted appears 

to have fared better with the standard of roads at the time.

® Francis, supra p.9.

Ibid.

** Francis, p. 17.

Ibid. pp.20-21.

'^Ibid p.427.
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Francis remarked that landed proprietors had unlimited power over the roads, 

even preserving trees that they held sacred in the face of road construction. The influence 

of landowners was used “to form the line of road in that direction which would interfere 

the least and benefited his estate the most”. The coaching system was said to be 

perfect by the time of the railway. Penalties were levied if services were late and people 

complained if private speed was greater than the Post Office coach service, meaning the 

mail coach.

Roads like canals became the focus of official attention from time to time. The 

last decades of the eighteenth century with the setting up of the Post Office in 1790 

brought attention to the need for greater efficiency. Concern vsdth improvement of roads 

was a subject of inquiry and criticism as the first railways in the modem sense were 

recognised as part of a new way forward in transport in Britain.

Limitations on weight and on wheel rims characterised the law on road transport 

throughout the 18th century. Legal trends involved principles for the use of broad wheels 

to flatten roads in order to reduce road maintenance, as they were expensive to maintain.

Road users resented the policy causing it to be unsuccessful. The broad rimmed 

wheel regulations were evaded as people were reluctant to treat horses and wagons as 

road rollers.

Despite their long history the turnpike form of organisation was not an option for 

the railway. It had many drawbacks in depending on tolls and went into decline in the

Ibid. p.24.

Ibid. p.28.

The Stockton to Darlington line o f  1825 and the Liverpool to Manchester line o f  1830, and the 
Kingstown to Dublin railway o f 1831 Ireland.

See The Open University, supra p.20. An Act o f  1765 brought in exemptions from toll for using 9 inches 
wide wheels. A later Act made a specification o f axle lengths to be used so that front and rear wheels ran 
on different planes, and wagons would as a result be turned into tum rollers flattening two paths, each 
nearly a yard wide.
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longer term through their reduction. In England each railway line was treated as a 

separate matter rather than as part o f the bringing about o f  a netwOTk. Public institutions 

such as the Grand Jury and the Board of Works had throughout the 19*̂  century functions 

in relation to roads. Turnpike trusts were set up first by public and later by private Acts 

of Parliament in England from 1702 onwards according to Cooke. Turnpikes were 

concerned with specific routes and the turnpike trusts managed the application of tolls for 

maintenance. In the case o f Ireland the existing means o f communication were to be 

taken into account in considering railways. The perceived need for better links with the 

metropolises of Britain and Ireland were further influencing factors in constructing 

railways.

The tram road or wagon way rather than the so-called common road can be seen 

as the more immediate precursor to the modem railway through the use of the statutory 

company for authorisation and regulation. Roads were regarded as having reached their 

optimum development in the absence of further technology. Improved technology came 

to bear on road transport, as their administration changed. The time of the public display 

of the first motor car in England coincided with the abolition of the last turnpike.

Advantages in terms of construction of roads included gradients etc as 

commonplace, while railways had to be constructed on a datum and on alignments which 

were altogether new. The toll system regulated by law in the case of roads had distant

*** A series of private acts increased in rapidity and grew into "a general organisation for maintaining roads 
in England". Private turnpike Acts culminated in the General Turnpike Act of 1773. Some 23,000 miles of 
road raising annual revenue of £1,5000,000 were administered by eleven hundred turnpike trusts in 
England. An Act of Parliament had replaced the use of a deed of settlement. The first trustees were people 
of local position, who were named as trustees empowered to construct and maintain a certain piece of road 
and to levy tolls on that road. The Act of Parliament became the trust instrument whereby the trust was 
generally appointed for tAventy-one years and the trustees could co-opt new trustees 4o maintain their 
number. Parliament applied the trust form of structure to a public enterprise for the first time. See also T. 
C. Barber and C. I. Savage, An Economic History of Road Transport. 1974 pp. 122-123 on demise of the 
turnpike in England, which was not automatic and resistance dimension by the parish sector showing how 
Acts such as the Highway Act 1862.actuallv failed on account of parish resistance to local authority control 
of the non turnpike trust category. This lead to entanglement of highway maintenance with public health 
until the 1894 Local Government Act abolished the highway district and highway parish in England See 
earlier Local Government Act 1858. By 1888 duties for main roads fell on County Councils i.e. roads 
outside the urban areas See also p. 117 reference to English railways bankrupt situation and Select 
Committee Report of 1960.
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relations in that the first toll levied was an English road in central London as early as 

1346. Concern with potholes, the need for repairs to be funded by tolls and dependence 

on compulsory labour appears in a detailed description of the bad state of the footpath at 

Temple in a statute.

Expenditure on works following their completion

According to Arthur Young's travels in Ireland, in the 1870’s, roads were better 

made than in England where they were ‘in almost as bad a state as in the time of Philip 

and Mary’. The presentment system provided a source of funding introduced in 1765 to 

be operated by the grand jury. Young noted that in a few years ‘there will not be a piece 

of bad road except turnpike in all Ireland’. Any person was eligible for seeking 

presentments from the grand jury for funding for maintaining roads, but it was usually 

done by resident gentlemen, agents, clergy or respectable tenants. The expense of the 

works was raised by a tax on the lands, paid for by the tenant. An Act of Parliament 

decreed that roads were required to be twenty-one feet wide at least from fence to fence 

and that fourteen feet of the road was to be formed with stone or gravel. This was 

processed on foot of various Acts through application from the public for reimbursement. 

A Report on grand jury laws 1842 examined the workings and drawbacks and abuses of 

the system. Remedies were suggested such as appointment of engineers and for better 

surveys and valuations on which grand jury charges were based. The famous tours of 

Arthur Young noted the emergence of the original road network in Ireland as follows:

"Such is the case of presentment of roads; for a few years the good roads 
were all found leading from houses like rays from a centre, with a 
surrounding space, without any communication; but every year brought the 
remedy, until in a short time these rays pointing from so many centres met 
and then the conmiunication was complete".

A.W Kirkaldy and A D Evans, The History and Economics o f  Transport. London, 1931, pp 3-12.

A/1

Arthur Youngs Travels, Youngs Tours in Ireland. 2 Volumes, A Tour in Ireland with Observations on the 
present state o f  the Kingdom made ion 1776, 1777 and 1778 and brought down to the end o f 1779, vol. 1.
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The Rise and fall o f the Turnpike System

Administrative jurisdiction through the grand jury relating to roads dated from the 

17th century before turnpike administration had developed. The Irish context of 

administration of roads was shaped by early eighteenth centuiy ways of dealing with 

highways. Road building, maintenance and fimding came to be treated as matters for 

government. Laws were passed for example, which conferred administrative powers on 

the grand jury. The original jurisdiction of the grand jury system was however so 

unsatisfactory that the turnpike system developed as a new system in 1729. Turnpike 

legislation was passed between 1729-1831. The stage of turnpike became popular yet 

again as Acts relating to the grand jury role failed.

The grand jury jurisdiction came into play again through legislation when the 

turnpike system was seen to founder. On the demise of the turnpike, the grand jury was 

given new and increased powers in regard to roads. It was also given a role in the context 

of tramways and light railways in the last decades of the 19tth century. By 1831 there 

were 780 miles of turnpike roads. In 1857 legislation brought an end to the turnpike 

system. The grand jury functions relating to roads continued until they were taken 

over by the County Councils in the late 19th century. . An Act of 1764 abolished, what 

was termed statute or forced labour in vogue before grand jury intervention in roads. The 

importance of the system of statute labour introduced from England is so regarded that “it 

is probable that not much progress was made in opening up Ireland until early in the 17th 

century when the system of statute labour was introduced into Ireland”. . Road related

20 &21 Viet. C.8.

V. Oossittan, supra p.93 Tor elaboration on Cottmy council and srmcture of local adminisfration not 
fundamentally different from before. County Council responsible for main roads and bridges and as a 
rating authority. See the Local Government (Ireland^ Act set up the Councils.

11th Jac 1, cap.7. See P. Flynn, “A Study of Lx)cal Government in Galway in the Early Nineteenth 
Century”, Thesis M.A. Department of History, NUI, G, 1981. In the context of examining the origin and 
development of local government in Ireland, the making and repair of roads and bridges is exemplified as 
the main sphere of grand jury activity. The grand jury operated in relation to each county originally in the 
administration of justice, and later a civic and fiscal role developed as it was given power to buy land for 
roads in 1740
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matters were to remain one of the grand juries’ most important duties until its demise.

An Act of 1614 appeared to be the earliest Act regarding roads in Ireland, placing 

responsibility on the inhabitants of the ploughland to give 6 days labour yearly (not 

being a hired servant) and obliging every person keeping a draught or plough to send one 

cart or wain. It required the appointment of persons to specified roles of a supervisory 

nature and the grand jury had no involvement. An Act of 1634 is regarded as marking 

the beginning of grand jury involvement. The English legal framework then introduced, 

coincided with early measures of local government on a county basis. The grand jury 

based on the English prototype was an essential part of the framework of the 

administration of justice. As a consequence of the county unit of administration of the 

grand jury in Ireland, local and native units did not develop. Among these was the 

parish, which did not have a vigorous part as in local goverrunent in England.

Under the Act of 1634 the cost of repair or construction of bridges, causeways or 

toghers were with the consent of the grand jury to be levied on the inhabitants, of any 

shire or barony by justices of assize on circuit and justices of the peace at quarter 

sessions. Surveyors were to be appointed under the Act to undertake the work for 

payment from the tax collected by collectors, each subject to various duties. An Act of 

1706 was passed to curb widespread abuses of the system. The Act limited the amount 

that could be levied by taxation. . By an Act of 1711 the grand jury could define 

ploughlands and the employment of statute labour was regulated by the Act. The need 

for much greater specification was set out such as details on the termini and the width of 

the roadway, which had to be at least 9 feet.

Where a parish had no highway going through it the grand jury could present the 

statute labour of the parish not more than two miles away from the highway to be 

repaired. The powers given by the 1711 Act to the grand jury enabled it to raise money

Ibid. pp.2-3.

Ibid. p. 1. and the ancient traditional territorial d iv isions o f  Ireland w ere prevented from developing any 
major administrative function

^  Ibid. p.3.
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• • '57in addition to statute labour, limited to cases in which it was insufficient. . An Act of 

1727 acknowledged the grand jufy as the major orgian of local govemment at assiizes to 

which presentments for making and repairing of roads were to be made. The lack of 

satisfactory operation of the laws before 1729 brought about the turnpike system.

By 1765 presentments for public works were to be made in money from taxes on 

baronies. The construction and maintenance of roads was brought fully under the 

jurisdiction of the ^ an d  jury including dealing with wages for work in relation to them.

. As a new development following the demise of the turnpike, the grand jury could by 

law make presentments for the repair of roads and have the costs paid through tax on the 

barony or baronies through which the roads passed. The approach to the finance of the 

light railway was similar.

The I730’s and I740’s was a time of rapid road making in Ireland according to 

Professor L.M. Cullen. The majority of these were administered by turnpike trusts. 

There were isolated Acts on turnpikes before that time as well as other sources of law for 

other categories of road. Dublin is shown as a key point linking areas countrywide. A 

road from Dublin to the west for example reached Roscommon. Another was constructed 

to the South and Southwest from Dublin serving Cork and Limerick. A road from 

Coleraine and Belfast was constructed in a Southerly direction to reach Dublin.

The English Perspective on Control for Local and Trunk Roads

Parish roads and turnpikes were the two types of road in England by the middle of 

the 18th century. Parishes administered parish roads deriving powers and duties relating

Ibid. p 4 legislation was passed to tighten control over abuses in 1720 

“̂ 5 Geo. I l l  cap. 14.

Cullen supra pp. 87-88 see also pp. 82-83 where he remarks that landlords encouraged the building o f  
canals and o f roads in the second half o f  the 18th century. There is a lack o f definition in the law o f what 
constitutes a public road.
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to maintenance and repair of certain roads from The Highway Act 1555. Considerably 

later a statute was passed to similar intent for Ireland. A system operated voluntarily on 

free or statute labour when not evaded.

Such legislation was unsuited to needs of long distance roads. Legislation of the 

19th century in the form of Highway Acts of 1835 and 1862 amalgamated parishes into 

highway districts and allowed the levying of rates to employ professional surveying and 

maintenance. . E Pawson, a recommended author remarked on the turnpike system as 

follows:

“The turnpike road system was a characteristically eighteenth century 
solution to an eighteenth century problem. It played a fundamental role in 
repairing and improving the existing road network for the needs of an
industrialising nation It fostered the extension of the market and the
growth of the information services. In doing so it played an important and 
necessary part in the development of agriculture, industry and settlement 
patterns, in structural change, specialisation and expansion”.

The first few trusts had been set up in the late seventeenth century, but it was 

some fifty years later that “the real surge o f tumpiking” came in the mid eighteenth 

century. 870 turnpike Acts were passed between 1751 and 1771. By 1830 the trusts 

numbered 1,100 controlling 22,000 miles. The parish authorities controlled the 

remaining 105,000 miles of non-turnpike.

Following the condemnation of the whole system of turnpikes by a Parliamentary 

Committee in 1864 no new turnpikes were to be created. Existing trusts were to run out,

2 & 3. Philip &Marv. c. 8.

13. 14 & 15. James 1. c.7. See The Open University, Technology and Change. 1750-1914. Milton Keyes, 
1983.

”  Ibid, p. 18.

Ibid, p,19, noted in Pawson, pp,338-9.

Ibid, p, 18, See accompanying maps.

Ibid. p .18
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rather than be relicensed, when their term expired. Administration of distumpiked roads 

fell on a number of public bodies until all main roads fell on County Councils under the 

Local Government Act. 1880. The Local Government (Ireland) Act. 1989 set up the new 

administration for roads. Pressure was said to come first from cyclists to improve roads.
36

Railway Dissimilar to Roads

Accommodation for iron-tyred wheels rolling at less than ten miles per hour on 

the roads even late in the 19th century was to say the least challenging for transport. A 

lack of investment resulted in poor maintenance in the last decades of the 19th century 

after distumpiking of roads. The County Councils as the new administrators were faced 

with the need for better surfacing of roads for bicycles and motor vehicles. Although 

main roads were formally the responsibility of County Councils from 1880 in England 

there were anomalies. The Great North Road was controlled by some 72 authorities.

Despite the progress of railways, no successful experiments with tar took place in 

the 19th century. The technique of ‘tarmac’ involved applying tar or various bituminous 

substances to macadamised roads. Eventually bitumen was derived from refining oil 

and provided the best source. The bitimien had to be imported until Shell set up a 

refinery in 1920 on the Thames. Shell also set up in Ireland.

Disadvantage of Travel by Road Pushing Rail ahead

Although steam cars came about they were unsuccessful for general use, unlike 

locomotives. Travel by rail was preferred even by Queen Victoria (1837-1901) over that

Ibid. p.24.

’̂ ibid. p. 19.

Ibid. p.25. Macadamising roads was an earlier achievement involving the breaking up and placing of 
stones for a smoother surface than that available formerly and was influenced in England by French 
practices. A detailed description of the contributions o f Telford and Mac Adam to  road surfacing highlights 
the comparatively late development of road technology.
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by road. The Queen of Belgium had a specially designed carriage akin to a room. 

Royal carriages were also designed for monarchs A/isiting Ireland. A pamphlet by Charey 

Macnay marking the centenary of the birth of George Stephenson, attributed to the 

railway benefits of removal of the danger of the highwayman, overcoming the influences 

of the weather and simply gaining health and enjoyment from a change of scene.

Stress on regulating vehicles giving way to Focus on Road design

Emphasis on improving roads changed the focus of the law. The severe legal 

restrictions on speed and weight had a negative impact on the use of road passenger 

transport. The poor state of roads, given the absence of modem day material, meant that 

roads were generally impassable for an automobile. The emergence of the railway 

hastened the disappearance of a large number of stagecoaches and mail coaches from use 

on roads. In the case o f some roads, railways had a negative impact on tolls for long 

distance transport. Others gained more traffic in meeting the need to travel to a railway. 

In England where the population was rapidly increasing roads came to be used by more 

people.

Passenger train travel was seen as ancillary on some local railways, which served 

the industry o f coal and other bulky products. A classified scale for charging o f rates was 

applied. Mainlines operated services as an enterprise and by modem standards as a form 

of privileged travel in the 19th century.

1 9  '
M. Stephen, Transport in Victorian Times. Wayland Publishers Ltd, England, 1996, p.8.

Macnay Chanley, Darlington to Stockton Line Centenary Celebration, June 9*, 1881. (written by a son 
o f the manager o f  the Stockton to Darlington line).

T. C. Barker and C. L Savage, An Economic History o f Transport. Hutchinson University Library, 
London, 1974, p. 124, noting that while stagecoaches were disappearing, vehicles on the roads increased. . 
The place o f  the horse in road transport continued long into the 20* century.

C.E.Lot, Passenger Class Distinction. Railway Gazette, 1946, p. 10. The Stockton and Darlington 
railway had two classes until 1833, while a third class was introduced in 1835 for people at about Vip per 
mile, many o f whom would otherwise according to Smiles have risked walking along the line itself
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Travelling on the Liverpool and Manchester line as first class cost 7s with a 

choice o f four express trains daily while for 4s one could go second class but the two 

trains to which one was confined in choice stopped at all the stations. By 1831 the fares 

were at 5s and 3s 6p respectively and by 1832 a new high revenue duty was imposed, 

measured at Vip a mile for every four passengers. On the Great Western catering for 

‘superior classes of passenger’ third class was discouraged, in that it offered first and 

second class and goods trains. On the I>ondon and -Birmingham train such passengers or 

‘persons in lower stations in life’ travelled by open truck up to 1851. However on 

reducing the fare by 33.5 % the third class increased by 259%. On the London to 

Bristol one would have some 10-12 hours of exposure to the weather, until statutoiy legal 

intervention came about after an accident Inquiry. Travelling third class on the Great 

Western and the London and South Western would be accommodated on a goods train. 

There was no permanent standard of fares although fares were based on distance and 

there were maximum fares laid down by law. Provision was made by law for the use of 

closed coaches / carriages for passengers through the influence of Gladstone regulations 

in 1844. The companies did not generally observe the law. ^

The need for a central body for roads was advocated early in the nineteenth 

century around 1808. The notion of central control was similarly mooted for railways 

subject to compensation, in accordance with the Gladstone initiatives in England in the 

1840's. The treating of each application on its own merits was seen as having led to more 

rapid development in England, being fi’ee from defined principles of action. It was 

claimed that neither the so^alled paternal system on the continent nor the US system of 

complete freedom was suited to the British character where laissez faire was the

Ibid. p. 7. 

‘̂ Ibid. p. 14. 

’̂ ibid. p. 15. 

^Ibid. p. 16.
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dominant note. The Devonshire Commission Report suggested dealing with railways 

under the Joint Stock Companies Acts.

Inland Transport in Ireland before the Railway

The Mail Road Act of 1805 set in train the need for legal reform to both old and 

new mail roads. The Post Office A ct 1784 had given a monopoly to the Post Office on 

conveyance of mail and the development of services. Mail services required good roads 

for coach travel by horse. One overall impact in transport terms was the linking up of 

postal towns with Dublin.

A contemporary pamphlet written in relation to the need for turnpike gates on the 

principal avenues leading to Dublin city as an additional means of funding, described the 

roads as ‘ruinous and impassable’ and a disgrace to those who have the power to remedy 

them. This marked a contrast to Arthur Young's comments on the superiority of Irish 

roads some thirty to forty years earlier, at least around Dublin. The pamphlet attributed 

the causes of the problem to the great concourse of passengers, the use of unsuitable 

wheels and their insufficiency. Of the sixteen avenues then leading into the city only five 

were said to be new turnpikes, while eleven were a charge on the County of Dublin. As 

the latter led from all parts of the country the number of horses, cattle, and carriages that 

frequented them were regarded as out of all proportion and greater than in any other 

county. A low-banked car was in common use in Ireland with wheels shod with sharp

See E Cleveland Stevens, English Railways. Their Development and their Relation to the State. George 
Rutledge and sons London, 1915, for an analysis o f  the 1844 Act, which differed from the Bill. 
Government control did not materialise in the form o f state purchase as stipulated by statute. See also 
discussion o f  Inquiry into Amalgamation o f Railways, 1872 on control o f  railways and argument for state 
management for example that o f Captain HW Tyler o f the Board o f Trade.p260. See Report o f  the Railway 
Commission on Railways. 1867. xxxviii (3844) 86 pages 2 supplemental reports (Devonshire Commission 
Report) on 1844 Act as unworkable but some government control was effected much later as an emergency 
operation in wartime through specific legislation. See in particular section 117 on the advantages o f the 
British approach to railways and favouring them over others. See Cleveland Stevens p. 220 on lack of 
practical effect o f the Devonshire Commission Report, resulting in the Railway Act. 1868 which merely 
established a system of railway accounts.

See P. Byrne, “The Principle o f a Bill for establishment o f Turnpike round the city o f Dublin” pub. 
Pamphlet, Grafton Street, mdcclxxxl.
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thick iron with long spikes made of iron and with an axle-tree. In this way emphasis was 

given to the need for improvement of wiieels, rather than roads.

Expenditure from funds included fees for prisoner’s bread, execution stipends for 

clergymen, purchase of land for making or widening roads as communibus annis. A 

detailed picture is given of the demands on fimds allocated by the grand jury with a plea 

that landowners should be asked to pay no more than two shillings per acre annually in 

tax. It was shown that the remaining amount was to be used in the building and repairing 

of session houses, jails, bridges, sewers, sea walls, and to make and repair the most 

numerous roads and footpaths. The operation of the administration of the framework 

regarding roads was still being criticised as late as 1831.

Analysis of the legal framework of roads appears from the Rerwrt from the Select 

Committee on Turnpike Roads 1831 as it inquired into specific trusts. A Commissioner 

before the Inquiry, named Bourne related that the building of bridges, making and 

repairing of footpaths on any turnpike road in Ireland were not considered as chargeable 

to the trust but were defrayed by grand jury presentments. The Dublin to Navan road had 

a trust, which had Commissioners for improving and repairing the road from Dublin city 

to Navan (from Blessington street to the south end of Navan), being a distance of 23 

miles. With trustees numbering sixty-seven, five were required under the private Act to 

attend the board, although as remarked seven or eight generally were said to attend. The 

required qualification for the position of trustee was an annual income of £100 or £2,000 

worth of personal property or heir apparent to £200 per annum.

. Roads operated under tiompike trusts were the most numerous legal form of 

organisation, achieved by private Act of ParHament over some 631 miles of road by

Ibid. p. 5, on state of roads. The low-banked car when loaded with very heavy weight dragged along the 
road. It tore up the surface however well constructed and gravelled. A solution was seen in tackling the 
problem by enacting law to enforce a reasonable breath and a proper formation of wheels as otherwise no 
road could be made to resist such vehicles

See Report from the Select Committee on Turnpike Roads in Ireland. 1831 with the minutes of Evidence, 
Appendix and Plans. V.13, Sess, 31-32. p. 178.
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1831. The turnpike trusts, inquired into in 1831, had various inadequacies, due more to 

their operation than to their legal form. An improved system of management rather than 

abolition was envisaged to include all the four classes of roads identified in the Report. 

The most significant recommendation was that all of the roads should have turnpikes 

with an overseeing function in the Board of Works in addition to the local trustees. The 

trust system had come into existence in the 1720's in Ireland as a new method of 

maintaining roads on a trans-county basis. The Trusts were empowered by the private 

Acts to raise money by charging tolls to road users as a means of financing the upkeep of 

the particular road. Tolls were often a great burden for the poor. Resort to indirect 

public funding was common because of inadequacy of tolls to meet expenses. The 

function of the Grand Juries in regard to finance was deemed to be in need of 

replacement in the nineteenth century by a central body, i.e. the Board of Works.

Private Acts relating to roads granted the right to procure materials from quarries 

or land for repairs subject to compensation to the ovmers. Some roads were also under 

the charge of Commissioners, who held long-term leases in return for their initial outlay 

of money, such as some postal roads amounting to 139 miles. Another category of road 

comprised those which were not subject to turnpike trusts, e.g. a road in the South of 

Dublin, while yet another category formed cross lines of roads between large towns, 

which were repaired at the expense of the baronies through which they passed, by Grand 

Jury presentment. The mail coaches did not use these. The grand jury was said to be 

reticent in incurring expenditure unless for a work of paramount importance because of 

"heavy expense on rate payers for convenience of the public who contribute nothing to 

the funds". Accordingly it took many years to induce a county to make a new road and 

because of the delay and contests that occurred the original estimate increased, while 

local interests too often predominated in the ultimate direction of the line of road. The

Ibid. See pamphlet ‘A few Facts’ Tracts on Rail - Roads and Steam Navigation p.75 1833. The 
application o f steam to locomotion inspired the formation o f an association for bringing the measure 
forward in a prominent manner by virtue o f  its importance politically and economically as required by the 
exigencies o f society. The institution for steam locomotion for transport and agriculture came into being 
provisionally at a meeting which various members of Parliament attended.

Ibid. the public good did not take priority. One o f the many evils o f  road legislation, according to the 
criticism expressed in the Select Committee Report on turnpike roads, was its lack o f uniformity. The
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Select Committee recommended revision and consolidation o f Turnpike Acts by bringing 

all the provisions into one Act. In this way the delay and expense of having to obtain 

separate Acts could be overcome. This recommendation for a new approach to 

legislation fell on deaf ears. The roads made by the government around that time in the 

south and west o f Ireland under the Board of Works had involved a uniform rate on the 

trusts and these were extolled as applying a more equitable form o f ftmding.

power of trustees was not sufficiently limited. As evidenced by their finding, salaried officers could be 
appointed, costing considerable sums, which were disproportionate to the expenditure for repairs. 
Difficulties of having meetings of the same trustees at two consecutive Boards were said to give rise to 
abuses as decisions of the first could be overturned by the second. Other abuses included failure to return 
accounts as required by the Acts. In the case of Dublin, the Inquiry found that a grand jury paid out of rate 
payer’s money a salary of a clerk for the purpose of dealing with such accounts but had not received any 
returns. On the so called lines of the great mail communications being a class o f road, inequality in levying 
of tolls prevailed as those in remote areas derived little or no benefit but had nevertheless to contribute as 
the charge was on the county at large. The repairing of mail roads, expensive to maintain was under grand 
jury presentments and viewed as seldom giving value for money. A witness complained of being obliged 
to pay toll for his cows going to pasture, while in an Act 10,Geo.iv, then recently passed there was an 
exemption made in favour of grain to manor mills.
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Chapter 10 PARLIAMENTARY PROCESS OF PRIVATE BILL AND RISE OF

STATE INSTITUTIONS

There was little co-ordination of public works throughout the eighteenth century. 

Around 1816 the companies controlling the Grand Canal and the Bairow and the Lagan 

Navigation were as recounted in literature all in serious financial difficulties. The new 

board on inland navigation recommended public ownership of all the remaining 

navigation companies. Its recommendations were ignored despite the crisis. The 

government had adopted a policy of encouraging companies for managing navigation 

matters. '

Incorporation was granted by a Private Act of Parliament rather than by charter 

towards the end of the eighteenth century. The Acts in the case of railways involved a 

quasi-judicial approach rather than merely administrative decisions. In the case of 

railways they came to resemble great legal battles through organised attacks on petitions 

from vested interests. Incorporation was exceptional given the restrictive nature of law 

since the famous Bubble Act. Applying generally to trading companies, it was somewhat 

at odds with the application of laisser faire doctrine. English railway companies spent

millions of pounds in legal fees and disbursements. Kostral remarked that “No other 

nation’s railway ventures were saddled with this kind or size of expense.”

The war against Napoleon around 1812-1813 was a reason for showing so little 

interest before the financial crisis in the welfare o f the bodies dealing with civil works o f 

a public nature, (as distinguished from military works of a public nature). Works 

classified as civil and military, which were the main works of construction and 

maintenance, were until 1751 administered together by the state. A whole new 

dimension of public works rested with the private sector. Before 1755 appropriated duties 

and taxes were a favoured mode of finance. Direct government grant was the other

' Geo.l. C.18. (Bubble Act 1720) and 6 Geo, iv. c. 91. 1825 Act, repealing the Bubble Act.

 ̂ See R. Heard, passim source on Public Works in Ireland 1800-1831. Unpublished Thesis, 1993, Office o f  
Public Works Libraiy.
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method, which came through grand juries for financing pubhc works like roads, bridges, 

and administrative buildings. The Grattan Parliament enacted legal provisions to help 

companies to surmount financial difficulties in 1789. Government finances before that 

time was minimal and mostly for buildings, which was the responsibility of the state. 

Surplus revenue was to be used for public works and assisting manufacturers about the 

middle of the eighteenth century.

The legal approach to roads had involved voluminous Acts of Parliament. A large 

number of public representatives in the House of Lords and in the House of Commons 

were involved in the railway interest. There was no specific body for the overall 

administration of roads for most of their history. The procedure by Private Acts was a 

mainstay of politician’s work as well as an important source of income for lawyers.

A Select Committee in 1837, the first of a series on railroads made 

recommendations for change in the parliamentary procedure. It was subsequently 

embodied in Standing Orders of the House and influenced by difficulties in the railway 

bills. The fifth Report of the Select Committee on railways drew attention to the need for 

regulations with a view to public safety and the inclusion of railways under the general 

supervisory power of the Board of Trade. ^

The railways contributed to bringing about better provision and improvement of 

land acquisition measures. The so-called public interest exacted sporadic regulati<MJ in 

domains such as safety and the obligation to carry third class passengers, mentioned 

already, as well as provisions on the standard of vehicles. The initial groundwork of 

gaining public and parliamentary support had to be done through such endeavours as 

explaining the uses of steam for the railway. Applying steam to general locomotive 

purposes was satisfactorily proved before a committee of the House of Commons in 1831 

who reported the same to be ‘practical’, ‘safe’, and ‘one of the greatest improvements in 

the mode of conveyance ever introduced’ and ‘entitled to legislative protection’.

 ̂ See Simons and Biddle, p.364 See also E. Cleveland Stevens, English Railways, Their Development and 
Relation to the State, 1915 p.65.
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A Commission set up for approving draft schemes by considering the public need 

for any new railway and its effects on existing lines was abolished in 1845. A national 

railway grid and relegation to private enterprise continued to mark the way forward with 

a rush of Bills in Britain. By 1841 there were 1,500 miles of track in Britain and by 1850 

there were 6, 500 miles open. After the building of the South Wales railway in 1852 the 

map of railways comprising a national system was said to resemble the mainline network 

of railways in Britain today.

The system of the Private Bill grew from certain remedies for private wrongs 

being available by petition where there were none at common law. This type o f  remedial 

procedure was from the fifteenth century applied for in the form of Private Bill instead of 

the petition. It operated from about 1700, when a growing number of private bills were 

concerned with the “construction of toll roads, canals, railways, reservoirs, and other 

works, and with the local government of boroughs and other areas, such as vestries”. The 

Act of Parliament defined the objects, powers and constitution of the company formed for 

the purpose of construction and operation of a railway. The use of the bill procedure 

was used for what today would be public works and also for matters of individual 

concern i.e. divorce, alteration o f settlements and entails being those of individual 

concern not otherwise available at common law.

In terms of modem relevance, local authorities and statutory undertakers today 

promote most Private Bills in England. Powers are conferred for the better fulfilment o f 

functions, which the ordinary law could not give. The union of the judicial and 

legislative dimension in inquiries and decisions on Private Bills was regarded as 

important for the purpose of inquiry and adjudication respectively. As a court and as a 

legislature it safeguarded the interests of the particular parties on the one hand and that of

“ Simmons and Biddle, passim well structured reference on most facets o f railways includes some 
references to Ireland.

’ E May, 1815-1886, Treatise on the Law, proceedings, usage o f Parliament on origin o f  Private Bill, 15th 
century, p.302.

 ̂Ibid.p.270.
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the public on the other. . Parliamentary law in England developed at an accelerated rate 

as it came to deal \vith huridreds o f railway bilfs. There was no executive {wwet over 

companies until the Railway Department of the Board of Trade was set up. The Board 

exercised control over the Private Bills in the case of docks, harbour, canals and every 

description of bill incorporating joint-stock companies with the exception of railway 

companies. It was at that a late stage that difficulties were acknowledged with the 

legislation, which prompted the following observation:

“The system of railway legislation was not rooted to any distinct system of 
sound general rules, uniform in their foundation, and varying where they do 
vary, in a strict and constant proportion to the actual peculiarities of the 
case”. ^

The legal theory of incorporation was said to have been radically altered in the 

eighteenth century, but was eventually reformed in the 19th century. Legal recognition 

was the trophy for success in complying with various conditions. The setting up of a 

railway in British Guiana could be as effectively put forward as a corporate project in the 

mother country or as a similar project in Colombia. Between the infancy and maturity 

of railways certain criteria were set down as essential considerations. These were 

fashioned from the experience of rail in England and used as a yardstick to reject and 

accept applications from around 1847 onwards.

The Private Bill Office dealt with subscription contracts, comprising an enormous 

amount of compilations in the official papers. The subscribers to railways for the session 

of 1846 included silk agents, brewers, fanners, physicians, and barristers among those

’ Ibid ppl 18-119,

“ See H.L Smith Sir, The Board o f Trade. London, 1928, passim.

’ J Scotts, Scotts Law and Practice o f  Railways and Other Private Bills. London, 1846, p. IX state o f  
railway law. As late as 1846, almost a half century after the first railway Act o f  1801 the procedure was 
said to be uncertain, and irregular, when not specifically provided for by Standing Orders. It was created 
more "by the talent o f  counsel, the partiality o f  the judges, the energy o f the claimants, and the special facts, 
than by any great leading principles o f law".

C. A. Cooke, supra.p.45
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who subscribed £2,000 upwards. Companies were authorised by law to raise capital and 

to borrow. The amounts so authorised were £16,992,9000 and £5,654,855 for 1846 

respectively.

Eight years after setting up the Board of Works Commissioners from English 

railway companies in response to queries on how best to promote Irish railways, 

remarked that severe statutory restrictions on borrowing and the need to sanction an 

entire line of railway as one complete project impeded railway construction. It was 

stressed that such large amounts of money as that stipulated in the Acts, as a condition for 

a loan could not be made available in advance from Irish sources. Alternative ways of 

dealing with finance for railways were suggested, whereby only a part of the line as
19opposed to the whole line could be more easily funded by Irish investors themselves.

Bill Clifford remarked of the legislative activity with so much Private Bill 

legislation, in the first fifty years of Queen Victoria’s reign, that history hardly affords 

any other example. Nearly 11,000 Local and Personal Statutes passed by Parliament 

received royal assent in fifty years. Promoters devised their own Bills and adapted them 

to their needs, which became with the changes made through the parliamentary stages the 

end product on the statute book, which differed from scheme to scheme. It is remarked 

by Clifford as follows:

’’Amongst the entrepreneurial class there was absolutely no hostility to 
legislative interference in the economy. It was through such interference that 
they were enabled to prosper. I do not know how modem theorists who 
oppose state interference in the economy would categorise privately

*' Private Bill Office compilations constitute a detailed source on shareholdings.

See M C Gartoll, supra on financing Irish railways. See Pamphlet, Railway Enterprise o f  the U K., 
Mathew, 1893, which gives a compact detailed resume o f the obstacles with early railway bills and cost. “I 
felt sure that before long the railway would become the King’s highway.” Edward Pease, on railways. The 
first application for a Bill for the Manchester to Liveipool failed inter alia on account o f  the survey being 
faulty. On the second attempt to apply for the Act another engineer Charles Vignoles was to replace the 
self taught Stephenson on the survey aspect. The Bill was passed disregarding opposition, which persisted 
to the end with calls to 4elay it by another 6 months The Honourable£ Stanley had argued 4o the end with 
a mistaken view o f engineering and railway matters that the 33-mile journey would take 10 hours and could 
be achieved only using horses. . Formidable obstacles also beset the Kingstown (Dun Laoghaire) to Dublin 
line where the compromise by way o f buildings for two landowners appears in the Act.
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promoted special Acts, whose effect depends on Parliamentary sovereignty. 
Plainly they cannot be regarded as products of the market”.

Although it had been stressed that the mistakes that came to light in English rail 

should not be repeated some of these were. By 1879 Watherson in a pamphlet on the 

question of whether railways should be private or public property alluded inter alia to the 

overall cost and the proportions of types of lines in the UK, e.g. single or double lines. 

“In England the railways with double or more lines are twice as numerous as the single 

lines, while in Scotland the single lines predominate and in Ireland the single are three 

times as numerous as the double lines”.

He noted that it was cheaper at the start to construct lines as the purchase of land 

involved change in value later. With the aid of a Board of Trade return of 1879 he drew 

attention to the break down of companies. There were 224 companies in the U.K. at the 

end of 1878, exclusive of lines leased to other companies. Out of the total there were 168 

in England and Wales, 17 in Scotland and 39 in Ireland. He pointed out that the tendency 

of companies to grow and expand led to the taking over of small companies by large ones 

over many years.

The list has been said to be endless where incorporation was authorised through 

the Private Bill method, including such utilities as electricity, sanitation, agricultural 

enclosures, turnpike roads, and burial grounds. The use of Special Acts, enabled private 

property rights to be overridden, what amounted to legislative powers to be obtained, 

limitations of the free market to be avoided and conditions of monopoly to be brought 

about. The price paid in return was some degree of state regulation such as a limit on 

profits and charges or in the case of canals an obligation to accept all custom.

F Clifford, The History of Private Bill Le^islation. London, 1885, p.219.

E. J. Watherson, Our Railways, Should they be private or national property, 1879, p. 11. 

Ibid. pp.3-12.
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A small number of short lines were built by individuals or were ancillary to other 

undertakings. By the 1830’s, according to Simmons and Biddle, changes made 

involved matters such as the deposit payable initially, inclusion of clauses on audit, 

which ensured adequate arrangements, and borrowing was limited to a third of the share 

capital. Of significance was the requirement later by the House of Lords of a general 

meeting of shareholders to consent to the terms of any Bill, which sought to confer extra
17powers. By 1843 model Bills were made available albeit unofficially. By 1845

standard clauses were brought in by General Act, which could be included in Bills by

reference to the general Act. The Joint Stock Companies Act of 1844 established formal

procedures for all new companies. Simmons and Biddle remark of the railway

companies that despite the setting down of a company law framework “Nevertheless the

particular characteristics of railway companies made it necessary for them to continue to

adopt the parliamentary route of incorporation, with only one minor exception, designed
1to cater for lines which fell into a special category. . The lines comprising the 

exceptions were the light railways emerging later in England than in Ireland. The Light 

Railways Act of 1896 set up a Commission to deal with such applications for the 

development of agriculture and industry following Irish precedents. The Commission 

could deal with the route of the light railway and compulsory power and incoiporation.

Disadvantages of Partnership and the Way Leave

It was not possible legally to acquire property by means of compulsory purchase 

without an Act of Parliament. The use of a partnership for the Stanhope and Tyne 

railway to build tramways / wagon ways in the North east of England illustrates the

J Simmons and G Biddle, supra p.97, where the examples are Londonderry Railway and Sandy and 
Potton.

Ibid.

Ibid. p.98
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adverse implications o f that form of group organisation over a company. The grant o f a 

right o f way over land was effected through way leave agreements. The proprietors were 

liable for debts amounting to £440.00 in 1840, which could be removed only by writing 

off their original capital and applying for parliamentary incorporation.

Ibid. p.97 The Railway Company operated over land owned by different owners along its route who 
granted way leaves, for the purpose of carrying minerals only In carrying passengers however over the 
way leave, the company was held liable to pay compensation for exceeding the powers, as use for such 
general purposes was not authorised.
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Chapter 11 LAW INFLUENCING THE PLACE OF THE RAILWAY COMPANY

IN ENTERPRISE

The railway company brought about through the Private Bill had a different 

morphology to that of the trading company. Railway companies required a high capital 

outlay and the involvement of a number of people for their initiation, construction and 

working. For the Victorian business world where democracy hardly existed, railways 

fared better than enterprise generally in gaining incorporation. Rights of private property 

were highly developed and protected in law as the writ of trespass was in being for 

centuries. Substantial interference vsath property was readily envisaged for the progress 

of rail. The Private Act of Parliament allowed interference with such rights, subject to 

compensation, as part of the regulation o f works of a public nature. Among the latter 

were roads and their repairs and canals. The early measures of compulsory acquisition 

provided methods of valuation. In contrast to trusts or partnerships, railway companies 

were dynamic formal large-scale organisations with open public membership. Their 

undertakers or promoters had a pioneering spirit of enterprise. As men applying 

revolutionary technical knowledge they were unlike the personnel of road management or 

the landed confined to matters of local affairs.

Modem company law was a response to the need to deal with the problem of 

regulation of unincorporated companies. The use of a different method of organisation of 

railways from other infrastructure led to their destination in legal history. Incorporation 

for railways ultimately meant the operation of a more public and large scale method of 

finance and management to that of roads. The relation between the British State and 

railways contrasted with that between European Governments and their develc^ing rail 

systems. Without incorporation claims under torts of nuisance, trespass, and negligence 

would be inevitable.
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Irish Industrial Growth and Survival Challenged

The industrial revolution affected Ireland strongly in the eighteenth century, 

involving transport, banking, and economics. The use of steam was of particular 

significance for progress in industry before the railway. It is of note that the first steam 

engine for industry appeared in 1740, some twenty-eight years after Newcomen 

introduced the first working engine in 1712 on the Leinster coalfield. Engines 

(stationary) were used at other coalfields in Ireland later in the century. Professor Cullen 

refers to such engines being worked for example in other industries also. Of the three 

engines in 1790, one was located in Church Street, being the first ever erected in Dublin, 

another was on the quays for rolling and slitting iron and the third in Phoenix Street for 

grinding wheat. Technology afforded new ways of reaching new markets as well as 

providing better means of production. Cheap sea transport to Ireland was a noted 

advantage for English firms. Glass and sugar industries situated in the ports suffered 

from the competition of being forced to become large scale. The latter enabled 

undercutting by industry, which could embrace the change. "Access to larger markets and 

larger scale industry became inevitable for survival. Suffice it to say in this regard that 

one impact on Irish industry was decline in brewing - a change from factory typ>e 

breweries to all the beer being supplied by retailing brewers, ‘in effect publicans who 

made their own supply’. Firms required modification in order to become large scale. 

Some enterprises in Ireland failed to compete with English firms situated near port towns. 

Cullen opines that it is possible to argue that the industrial development of the time owed 

little to legislative measures or financial assistance of the legislature. Businesses in many 

sectors mainly small enterprises could not readily use wider scale operations. *

Peter Gale, a proponent of railways in Ireland noted in 1834 the usurpation of 

municipal fi'anchises. He elaborated the resulting adverse implications for trade 

especially in towns. Following a scrutinising review of all that has been collected on the

 ̂L M Cullen, supra p.90.
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subject he saw the effect as the replacement of popular power with enabling the state 

through new means of creating corporate pri vilege “as instruments of local plunder, local 

injustice, and local discontent - a parliamentary engine to obtain majorities for every anti- 

Irish enactmenf’. In pinpx)inting one effect evident in the nineteenth century, Gale drew 

attention to the paucity of Irish towns, and the thinness of the town population by 

comparison with other European countries. There were for example 132 towns with a 

population over 2,000 in Ireland while in Great Britain there were about seven hundred 

and fifty towns containing more than 2,000 inhabitants. According to the late census the 

agricultural rate to trade, manufacture and handicrafts were in the ratio o f 7 to 11 in 

England while the ratio in Ireland was more than three times the number. He viewed the 

disproportion as evidence of the disadvantageous position effected as a result of local 

privilege;

^the people of Ireland were spoilated of their corporate privileges and civil 
liberties in the seventeenth century. It was not by force- it was not at first, 
also let me add, by law, that thus a whole nation was disenfranchised, no it 
was done by fraud, by treachery, and principally through means of that bad 
monarch Charles 11”.

An English conservative government was in power in the early 19th century and 

Ireland had experienced four or five years only o f  normal civil government between 1796 

and 1823. Lord Liverpool in 1820 openly favoured free trade in the Adam Smith 

tradition with the way forward for skill, enterprise, and capital of British merchants, 

being to give as much freedom as possible from interference, not meaning however 

absolute freedom. In Aristocracy and People. Britain 1815*1865, Gash points out that 

Sandford and Townsend in their book written in 1865 appreciated that the ‘real and 

permanent aristocratic power in English politics’ constituted no more than the larger 

owners of land. Apart from textiles, iron, and coal being the large industries others such 

as brewing, glass making and such like were among the small industries so that 

manufacturing was really an agglomeration of small separate enterprises. The Enclosure

 ̂ P. Gale, An Inquiry into the Ancient Corporate System o f Ireland, and Suggestions for its Immediate 
Restoration. London and Dublin, 1834, p.4. See also pp.4-27.
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Acts and consolidation o f the eighteenth century had according to Gash reduced the 

number o f small peasants on the land. By continental standards England was a country of 

large farms. The accustomed culture o f enterprise was influenced by the prevailing social 

conditions surrounding the family and local resources in the pre-railway age. The 

railway was to change the relation between the state and enterprise. ^

Background to incorporation as a privilege

Ancient legal theory recognised a corporation o f any kind as a political institution 

erected for a public purpose. Companies in the legal sense o f corporation could only be 

created by charter or private acts such as those used for canal incorporation. The definite 

form achieved under the Tudors and the Stuarts in the form o f words of the grant 

influenced the chartered and parliamentary companies in essentials. A general Act rather 

than special Acts was favoured ifi America as early as the late eighteenth century. ^

The giving o f charters for long reflected royal favour which according to Coke, 

‘the King alone can make a corporation’. The Stuart corporate acts required the officer of 

a Borough to partake of the Lords supper according to the rites o f the Church o f England 

while the citizens o f London had their charter forfeited as they had ‘scandalised the 

King’. Boroughs were created which were never expected to be anything but corrupt. 

Trade monopolies could be created by charter such as the exclusive power to trade in the 

Hudson Strait and adjacent territory. The king was to receive two elks, two beavers, and 

various rights in relation to warships. The Private Bill system was a follow on from 

earlier methods o f incorporation. ^

 ̂Gash, Aristocracy and People. Britain, 1815-1865, Arnold Publishers Limited, 1979, p. 12 

Cooke, supra p. 88.

 ̂ C.T. Carr General principles o f the law o f corporations. Cambridge University Press, 1905. p. 118, 
referring to the Hudson Bay Company Charter from the King to Prince Rupert and 17 nobles and 
gentlemen. “Yielding and Paying Yearly to us two elks and two beavers” and were given powers to hold 
and alienate land and use ships of war, given exclusive power to trade in the Hudson Strait.
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Providing a public benefit element as opposed to types of private enterprises was 

important for gaining parliamentary incorporation. Policy and law sharply divided what 

was regarded as the private sector from the public domain. With emphasis on the public 

benefit dimension, railways were seen to merit the trophy of incorporation. The equitable 

company developed, as many enterprises did not come within this ambit. It operated 

outside the common law and was the surviving ancestral form of the modem company.

Railway Company with Different Morphology to Trading Companies

The railway company and the relation with the state as reflected in law provides a 

contrast in approach to enterprise in general. Gaining incorporation involved as 

elaborated, copious formality differing from the less investigative method of application 

for a charter. The influence on the relation between the state and companies involved the 

giving of a measure of sovereignty by Private Acts. The corporate concept characterised 

church institutions and gilds before extending to trade in medieval times by grant of a 

royal charter. For some time as a drawback, the Statute of Mortmain prohibited 

religious corporations fi'om buying or selling land and a later Act extended the 

prohibition to lay corporations. In time the power of a corporation to hold and to alienate 

land became incidental. The granting of incorporation through registration did not come 

about until the setting down of the foundations of modem company law.

* C. F F Wordsworth, Law o f Joint Stock Companies. London, Butterworths, 1837, p.6. noting that the 
kings consent is absolutely necessary in the United Kingdom performing any corporation. Consent was by 
Act o f Parliament, Charter or Letters Patent.

’ See also J.C.W. Wylie, Irish Land Law. 3*̂  ed. Butterworths, 1997, p.74 on Magna Carta, 1217, 
forbidding conveyance into dead hand o f corporations, as no feudal incidents would attach. See A Lyall, 
Land Law in Ireland, RoundHall, Sweet & Maxwell, 2000. pp.70-71. The Statute o f Mortmain, 1279 
caused the tenure to come to an end if  a tenant granted his or her tenement to a perpetual body or person. 
The King could grant licences to bodies to acquire land in Mortmain despite the Statute. There were 
examples o f  violations o f the Statute. Mortmain legislation was finally repealed in the Republic by the 
Mortmain (Repeal o f  Enactments) Act 1954.
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The Bubble Act (1720) placed severe limitations on the freedom in the method of 

organisation of enterprise. The common law followed the restrictive company law. 

Enterprise, prior to the setting down of the modem company law framework, was forced 

to find suitable alternatives. Railways required the joint stock facility, as did many other 

enterprises, since the state did not undertake their development. Authorisation to raise 

money through loans and the issuing of shares required professional assistance.

The early 18th century speculations had given rise to the cautious and restrictive 

legal approach, by effectively denying enterprise in general the right to incorporation. 

The development of company law for enterprise was held back for some 150 years before 

any significant change in law took place in Britain. *. Statute law in the form of the 

Bubble Act, 1720 had made the formal gaining of incorporation essential for recognition 

of the company and as a separate matter the raising of joint stock was outlawed. The 

need for a grant of incorporation, which required legal formality, was affirmed. The 

latter was so difficult and unlikely as a matter of policy however that spontaneous 

incorporation continued. Despite some change on early repression of corporate activity 

by the repealing of the Bubble Act in 1825, the formal process then provided proved 

unsuitable. Some only of the components or attributes of the corporation would be 

granted from 1825 onward. A preponderance of unincorporated trading companies came 

about regarded in law as partnerships, but their numbers ran to thousands of members in 

many cases.

The earlier organisation of enterprise was made subject to a new discretionary 

power in the exercise of which it was rarely granted to trading companies. In the limbo 

situation produced by the Bubble Act, undertakings including even some railways, 

utilised features of corporateness without application for incorporation. The joint-stock 

system, central to the economic structure of enterprise, was blamed for the most famous 

breakdown of credit in 1719. The Bubble Act was designed for preventing future

* Cooke, supra on the influence o f  law and public opinion o f  the Bubble Act, p,90.
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financial disasters forming the backdrop to the relation between law and private 

enterprise for over a century. Through the guise of suppression of stock jobbering put in 

place in 1719 the state acquired extensive power over all enterprise for the next century 

and a half The repealing Act of 1825 made the granting of incidents of incorporation 

possible but unattractive as the state determined which aspects of incorporation the group 

should be granted. The Bubble Act in its first seventeen sections related to two named 

assurance companies and in the eighteenth section set a foundation for an oppressive law 

for enterprise in the years between 1720-1855. A quotation from the Act best illustrates 

this point:

“And whereas it is notorious that several undertakings or projects o f  different 
kinds have at some time or times since the 24th June, 1718, been publicly 
continued and practised, or attempted to be practised within the City of 
London and other parts of this kingdom, as also in Ireland and other his 
Majesty's dominions, which manifestly tend to the common grievance, 
prejudice and inconvenience of great numbers of your Majesty's subjects in 
their trade or commerce”.

It was unlawful to act as if a group was a body corporate or to pretend to make 

shares in stock transferable or assignable without any legal authority. Reference was 

made in the Act to there being too many other unwarrantable practices, too numerous to 

enumerate, which were in need of a remedy to be restrained by ‘suitable and adequate 

punishment’. The offence according to section 19 was that of public nuisance or 

praemunire.

The Act expressed its purpose as prohibiting speculation masquerading under the 

guise of incorporation as illustrated in the act by reference to examples of various abuses 

such as “They have pretended to make their shares in stocks transferable without any 

legal authority by act of Parliament”. There was a prohibition in the Act on new 

companies, which thereby reduced competition for stocks, favouring investment at the 

time in the South Sea Company. The effect of the Act was that all public subscriptions 

for undertakings were made illegal thus stemming the flow of capital to industry through 

joint stock for over the following hundred years.
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The new form of ‘company’ developed outside the prohibition ‘of spontaneous 

corporate form’ joining the two other forms of group association, the partnership and 

trust and in the case of Ireland the limited partnership also. The equitable company so 

called came to be recognised by equity since the common law followed statute law. The 

application of the Bubble Act under common law gave rise to difficulty in interpretation 

in regard to the unincorporated ‘company’. The term company had once signified an 

economic meaning rather than being understood exclusively as a legal concept and 

person as in modem law.

Legal response to informality

An equitable dimension came to bear on enterprise between the ban on 

spontaneous incorporation and the company law framework. Since Equity took a more 

liberal approach to enterprise it was heavily drawn on to supplement and counteract the 

repressive statute law. The court of Chancery had gained a practical monopoly in the 

course of centuries by becoming more efficient than the common law courts in dealing 

with ftmds. The conception of the corporation owning joint stock for the benefit of its 

stockholders was an equitable conception. As a matter of policy, incorporation was 

either refused or undesirable conditions imposed. Neither the statute passed in 1825 

repealing the Bubble Act nor the numerous statutes passed thereafter proved satisfactory. 

Most unattractive for enterprise was the feature that limited liability of members was 

refused. It was said of the deed companies that;

“They developed within the bounds of equitable jurisdiction and did not
trouble the common law courts with the problems of their existence”. ^

’ The ban on companies did not apply to undertakings established before 24 June 1719, such as the famous 
South Sea Company in which members of Parliament held shares. Competition was eliminated The 
Bubble Act rendered illegal the use of the concept of joint stock fund without specific incorporation or the 
unincorporated joint stock ‘company’. The effect was that the unincorporated ‘companies’ were to be 
treated as partnerships, which in fact according to some views they were not, as they required relations and 
characteristics of the larger group as a unit. A grant of incorporation or a recognised prescriptive right to 
be a corporation were the only ways to establish a legal entity, which could own property as a unit and
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In accordance with common law, as expressed by Coke, an unincorporated group 

could not hold property as a group. This legal obstacle was overcome in equity by the 

use of the trust deed whereby property could be held for the use of the group unit. 

Covenants were to be observed and terms applied to the fund settled on trustees in 

accordance with the specified purposes. Limited liability emerged in insurance 

companies established by deed towards the end of the eighteenth century by the use o f a 

clause in the trust deed whereby each shareholder was liable only to the extent of his own 

share in the stock. Notice could be given of the limitation to third parties. Cooke alludes 

to the triumphs of human ingenuity in employing the corporate concept by reference to 

F.W.Maithland, who said that in the eighteenth century, in spite o f the prohibition of the 

Bubble Act ‘in truth and in deed we made corporations without troubling King or 

Parliament, though perhaps we said we were doing nothing of the kind’.

The Courts of Chancery upheld the limitation of liability in this way according to 

Cooke, who bases this point on cases of the nineteenth century in showing that 

Maithland's claim was well borne out that the equity trust ‘in effect enabled men to form 

joint stock companies with limited liability, until at length the Legislature had to give 

way’. The lure of public interest to gains from the capital funds related to railways on a 

rising market as it had to companies in the early eighteenth century onwards. In the hope 

of high returns, the public made money readily available for joint stock as an easy means 

to riches. In the eighteenth century speculations had ranged from the fanciful to the 

somewhat farseeing such as ‘for a wheel for perpetual motion’ to enterprises such as 

‘importing Jackasses from Spain’ to England or more mystery provoking as ‘for an 

undertaking which shall in due time be revealed’. Some of the so-called railway manias

transfer shares and do all the things considered today as advantages o f  incorporation. The Bubble Act and 
later Act o f  1825 amending it proved to be failures as enterprise continued to operate by means o f  the 
‘company’. See Cooke, supra p 51, on incorporation for public purpose. See also p.66 on notion o f  
incorporation without monopoly. See pp 82 -84, on explanation o f the Bubble Act and effects and 
Chancery Jurisdiction. See Francis, supra v..2 p.l on changes to railway incorporation conditions to 
combat railway bubbles.

Cooke, supra p.S6, on making incorporation without troubhng ParHament in quoting F. W.Marthland 
explained by the use of covenants and deed o f settlement. Deed o f settlement was the mainspring for the 
later development o f  memorandum and articles o f  the nnxlem company.
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of the nineteenth century share something in common with the eighteenth century 

bubbles.

The regulated companies, such as utilities were deemed by such men as Adam 

Smith to be unjustified interference by the state in private enterprise by the granting of 

privileges, which protected them from competition. His view was influenced by his 

analysis of the history of companies such as the famous South Sea Company, East India, 

and the Hudson's Bay. Smith favoured instead smaller enterprises in terms of size and 

capital. He stipulated that two criteria for operating a trade were that, the undertaking is 

o f greater and more general utility than the greater part of common trades and that it 

requires a greater capital than can be collected into a private company. Canals were one 

such enterprise that met the conditions.

Case law showed activities legal and illegal, which pointed to difficulty in 

applying the Bubble Act. Among these, unincorporated railway companies featured 

favourably. Scrutiny of the case law showed the particular facts rather than the lack of a 

charter influencing judicial discretion in applying the Act. Fair mercantile transactions 

fared better than others viewed as capable of encouraging gaming and rash speculation.

The case of Kempson v Saunders concerned a company formed for the purpose of 

making a railway, one of the regulations of which was that 15,000 shares of £15 each 

should be raised and that an application should be made to Parliament. The company was 

dissolved after continuing for more than a year as no eligible line could be found. It was 

held to be legal however under the Bubble Act, despite failure to be incorporated by law. 

In Blundell v Winsor the lack of limitation on the discretion of trustees to increase the 

number o f shares and stock was considered illegal, fraudulent and a wild project 

rendering the ‘company’ unlawful in 1837.

"  Ibid. p i 87. See also p.81.

Ibid. p. 89-90, on Adam Smith, who saw interference with private enterprise by regulated companies as a 
privilege protecting them from competition. See also C. A Cooke ‘Adam Smith and Jurisprudence’. 1.0 R 
U  292.

Cooke, pp 84-85, for cases on legal and illegal activities.
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In the more elusive case of Rex v Carwood a defendant was fined £5 and put in 

prison for setting up a bubble entitled the ‘North Sea’. The Statute had not been acted 

upon according to Cooke for 87 years as alluded to in Butch v Butch, when a charge of 

public nuisance was brought under the act against a group promoting the buying of com 

for making flour and bread for distribution and for acting as a body corporate by raising 

shares by public subscription. The court regarded the nature of the undertaking of bread 

making as beneficial and not mischievous. The transferability of shares was restricted by 

covenants, which obliged the holder to buy the bread in an area around Birmingham, so 

that shares were not generally transferable. The court expressed difficulty in applying the 

act to the particular facts as follows;

“We think it impossible to say that the Statute makes it a substantive offence 
to raise a large capital by small subscription, without any regard to the nature 
and quality of the objects for which the capital is raised or whatever might be 
the purposes for which it was to be applied”.

This type of interpretation of the Bubble Act rendered the Act a dead letter in the 

context of criminal proceedings. Persons involved in unincorporated companies or those 

dealing with them suffered lack of redress however if the company was declared illegal. 

A plaintiff could not in some cases maintain an action if it arose out of an illegal 

transaction. By contrast the sunshine of law and policy had as far as incorporation is 

concerned advanced railways long before enterprise albeit at great cost.

Modern Company Framework

Railways did not as might be expected contribute to legal developments such as 

bringing about modem company law in England, except to a limited extent. Much later

Ibid. p.84.
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legislation setting up the foundations of modem company law benefited no doubt from 

the three decades of legislative experience with railways. Modem company law in 1844 

brought about incorporation as a statutory right. The lack of a definition for the public 

company, and the belated recognition in 1907 of the private company, regarded the 

incorporated company as public in nature. The company limited by guarantee is also a 

comparatively recent development. The registered company could be more easily created 

through complying with set statutory conditions.

Limited liability an advantage of the parliamentary company only came about for 

enterprise in general by an Act of 1855, by amendment of the Joint Stock Act of 1844. In 

contrast to its early espousal in the U.S there were mixed views about its use in England. 

The implications of the concept were examined in the Salomon v A Salomon and Co 

The distmst of companies follov^ng the collapse of the South Sea Company justified the 

passing of the Bubble Act of 1720.

Thomas Telfor, reflecting the modem approach, opines that limited liability 

encourages risk taking on behalf of shareholders. Risk taking has been beneficial as 

according to Sealy the world’s railways would not have been built without it and today 

many information technology companies would not exist if directors were not willing to 

take risks. Furthermore “the capacity to manage risk, and with it the appetite to take risks 

and make forward-looking choices, are key elements of the energy that drives the 

economic system forward”. In examining some of these, Ross Grantham states that at 

a doctrinal level “the difficulty is that attempts to impose such liability pit the aims of tort 

law squarely against those of company law”. Tort law imposes liability on the individual

Salomon v A Salomon and Company Ltd.(1897) A C. 22 HL. See R. Grantham and C. Rickett, Corporate 
Personality in the 20th century ed Hart Publishing, Oxford, 1998, p. 251, on why companies are granted 
limited liability.

Ibid. p.251. See also K.F.Forbes, “Limited Liability and the Development of the business Corporation” 
1985 J of Law Economics and 0^^anisation■ pp.163-173, on granting incorporation as monopolised by the 
Government. See Also Ai Ogus, Regulatioa Leftal Form and Economic Theory. Oxford Clarendon Press, 
1994, ppl-2.

R. Grantham and C. Rickett, supra p. 128.

214



director or shareholder as the actual tortfeasor, but company law places that liability 

exclusively on the corporate entity. Explanatory o f this he remarks that:

“Despite our penchant for reification the company is merely a set o f rules 
which provides for the application of general principles o f law, such as those 
o f torts and vicarious liability, in a manner different from that when applied 
to individuals. The primary purpose o f this set o f rules is to insure that 
general principles o f law such as those o f tort are applied to a different entity 
and that the scope of their application is limited”.

Ronan Keane refers to modem Irish companies descending from the joint stock 

companies o f the 17th century. He alludes to legal historians seeing “shadowy prototypes 

o f such companies in the ^ilds o f the middle a^es” . He notes that the medieval 

institutions with which they had most in common were the commenda. Described briefly 

by him:

“This had its origins partly in the medieval dislike o f usury: The 
commendatores advanced money to the commendatarii so that the latter 
might use it in their trade, but no interest was charged. Instead the 
commendatores were entitled to participate in the profit of the venture”.

Raising funds from the public developed in the 17th century, while such flotations 

were extremely common by the 18th century. In the ‘speculative fren2y ’ the state 

intervened. . O f the Bubble Act he says that it has been generally regarded as having 

seriously impeded the development o f a proper framework of company law in the United

** Ibid p. 69, on the managerialist paradigm o f the large corporation which dominated corporate law for half 
a century. See Automatic Self-Cleansing Filter Syndicate Co. Ltd. (1906) 2 Ch. 34. See on yision of 
shareholders as owners Isle o f  Wight Railway Co. y Tahourdin (1884) 25 Chd 320 a notion said to have 
been qualified and reified.

R. Keane, Company Law. Butterworths, 3"̂  ed. 2000, pp. 17-39. See p 17 on division between ownership 
and management as discernible as the commendatarii was left by the commendatores to manage. See also 
p.3 on the meaning o f “company” he remarks that the word has no strictly technical meaning in law. S ^  
p. 18 on the “regulated” company for initial commercial development.

^Ibid. p.18-19.
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Kingdom. While Charter and the Sp)ecial Private Act provided the framework smaller 

traders unable to make use o f the'elaborate machinery were driven to form hew 

associations to obtain some o f the advantages. This, says Keane, was the ‘deed of 

settlement’ company. The members however continued to be liable for the debts o f the 

company.

Confusion arose as to the formation and composition o f the numerous 

incorporated and unincorporated bodies seeking funds from the public for a wide variety 

o f enterprises. In elaborating on the joint stock company without incorporation Ros 

Grantham and Rickett remark;

“The typical joint stock company however, had hundreds, if  not thousands, of 
members”. The assumption of the Partnership Act was o f a venture actively 
undertaken by the partners together. The personal working relationship was 
“simply stretched beyond breaking point when applied to a venture where 
there were so many interested people”.

The Joint Stock Companies Act. 1844 established the requirements as to publicity 

in the formation and management o f  such enterprises. The memorandum and articles

Ibid. p. 19. See also that charter and special Private Act could be obtained after the Bubble Act.

“  Ibid. p. 19.

Ibid.

See R. Grantham and C. Rickett, supra p.2. As late as 1962 the Jenkins Law Committee in England 
pointed to the legal restriction of twenty partners as an impediment to growth and expansion. The English 
Companies Act 1967 at s. 120 exempted solicitors, accountants, and stockbrokers from the limitation. 
Although the Act of 1844 was a failure in practice it cleared away tinkering acts which dealt badly with 
incorporation since 1825 and it initiated the beginning of the modem company law framework and the role 
of a Registrar. See also M. Geoffrey Companv Law. Sweet and Maxwell, London, 1995. The expression 
company is not however confined to a corporation, but includes a partnership, which is not a corporation 
under English law.

Ibid. p.20 By 1855 limited liability was granted. The Joint Stock Companies Act. 1856 replaced The 
Limited Liability Act. 1855. See also Kostal, p.360 where local solicitors were said to concoct their own 
railway concerns under the cloak of law so that lawlessness ran rampant all over England. The registration 
clauses o f the Joint Stock Act of 1844 had been designed to eradicate the promotion o f sham companies. 
Yet the Act made it easier for bubble lawyers to allay the fears of investors and then to bilk them. O f the 
panic of October 1845 Kostal remarks that it was an event caused in no small measure by lawyers- a 
disaster from which the Victorian railway industry never recovered. See on intense demand for railway 
shares as success had led however to undermine credibility in the industry as an impact of the duping o f the
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of association replaced the deed of settlement. Other legislation followed and as put by 

Keane ultimately the Acts were consolidated in the Companies Act, 1862. the first Statute 

to bear that short title. The Companies Consolidation Act. 1908 was to be according
27to Keane the bedrock of company law.

Corporate Identity Added by Railways

The medieval commercial world was said to have the Gild trade signs used as 

much to assist illiterates as to foster arty spirit o f togetherness or make an outward show. 

The pre-industrial companies included the English, Dutch and East India companies
‘5 Rtrading with the East. . Their representatives were clearly distinguished from those 

among whom they traded by the colour of their skins, language, clothes and the way they 

lived as to make any other distinguishing features redundant. The first phase o f the 

industrial revolution had little real effect on the growth and organisation of industry, as 

we know it today. The second phase of the Industrial Revolution, the age o f coal, steam, 

iron and railway construction led to the development o f ‘huge, complex enterprises that

public out of millions by means of sham companies. Prospective investors were scared off as litigation in 
the bubble sector soared.

See Keane, p.21 where he notes that the law was designed for the larger enterprise, so that the smaller 
one had to await the development of the private company brought about by the Companies Act. 1907.

Ibid. pp.21-22. See also The Companies Act. 1907 which gave statutory recognition to the private 
company and exempted it from filing accounts with the Registrar. There was as stated no equivalent in 
Ireland of the English Acts of 1929 and 1948. See also J Simmons and G Biddle, pp.97-98, supra on the 
impact in England and Wales of the Companies Acts Joint Stock Companies Registration Act. 1844 
applying registration to all new companies. It afforded pre incorporation protection also to subscribers of 
railway companies as did the Joint Stock Companies Remedies Act. 1844. The present day registered 
company represents the fusion of the principle of incorporation with that of partnership. Adding some 
variation it is noted that a Scottish partnership although not a corporation is a separate legal person, distinct 
from the partners of which it is composed under the Partnership Act. 1890. s. 4 (2). See O Grada, supra 
pp.375-376 on Anonymous Partnership Act. 1782. which applied to Ireland allowing limited liability and 
was regarded as a failure in argument agmnst promoting limited liability in Britain. See emphasis on lack 
of profitable opportunity in Ireland. Gives detail on type of businesses that availed of it.

^*W. Olins, 1978 p. 17.
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couldn’t be controlled in the traditional way and for which new techniques had to be 

developed’.

The construction and management o f railway systems led to problems that were 

more complex than anything that had ever been encountered before that time. All the 

requirements of modem management emerged virtually at the same time i.e. marketing, 

employee relations, finance and accountancy, technology, planning and scheduling. 

Many groups ovmed railways in more than one country. The interests of the company 

and the nation were not always seen to coincide. The multinational arrived in full flower 

in the 1850’s. Of London’s historic Railway Stations it was noted that;

“The individuality of the great companies was expressed in styles of 
architecture, topography and liveries of engines and carriages, even down to 
the knives and forks and crockery used in refreshment rooms and dining 
cars.”

The age of corporate identity as we know it had arrived for better or worse. . As 

complicated organisations railways brought people together from different social 

backgrounds. Standards of behaviour were laid down and then heavily emphasised. 

“The railways wanted their employees to adopt a common attitude towards one another 

and towards the travelling public. They had a particular need to be known far away from 

their home base”. . Each general manager wanted his own company to be seen as the 

best and his employees to behave appropriately. The Midland favoured Gothic design 

and comfort rather than speed by introducing dining cars in the very early days, while 

Greek leaming dominated the London and North Western and the Great Northern went in

^®Ibid,p.l8 

^"Ibid, p. 19. 

Ibid.

Ibid.

”  Ibid 

^'*Ibid.
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for homeliness rather than beauty. St. Pancras Station was grander according to 

Betjeman than King’s Cross, built with minimum delay, cost, and fuss, than the Great 

Northern London terminal. . The Great Western termed Brunei’s railway, which had a 

broad gauge, had beautifully maintained rolling stock and the slightly strange visual 

character of its engines were designed by perhaps the greatest Victorian locomotive 

engineer Daniel Gooch. The particular railway was said to develop an elitism that almost 

managed to survive death itself

Railways Linking Countries- First International train

The Western powers exerted political pressure for a rail link with the East, 

believed to be somewhat slow to recognise the benefits of the railway. Roads and 

vehicles in Asia Minor and the rest of the Balkans were old and decrepit. Ultimately the 

Orient Express left Paris on June 5*, 1883. Berhaus says of it “Strictly speaking, it was 

prematurely named, since it was only going as far as Giurgiu, via Vienna and Bucharest. 

And this meant to the Danube, hitherto the only traffic route right through south Eastern 

Europe, 1, 250 miles of which was served by the famous First Danube Company”. By 

1885 on Europe’s first international luxury train, a passenger could (without the need to 

change as previously to a ship to Varna on the Black Sea and then by ship to Bosporus) 

remain seated through Bucharest and Belgrade as far as the gateway to Asia. 

Railways anticipated practices of the airlines by a hundred years.

In the case of Ireland advantages were seen to follow for constructing railways 

with a combination of private enterprise and some loans. Ireland it was remarked was

”  Ibid. pp.20-21.

Berghaus, supra p. 117.

” lbid. p. 118,

Ibid see also p 20.
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‘dragged by the want of money to do things properly’. Royal mail coaches had routes 

from Dublin to Cork, Belfast, Sligo and Waterford. Stagecoaches were few and 

infrequent and much of Ireland was without public transport. Quoting Bianconi, ‘A 

farmer living 20 or 30 miles from his market town spent the first day in going there, a 

second day in doing his business and a third day in returning’. The cost of travel could 

not be considered cheap, at 8s 4d to Carlow by coach from Dublin for an indoor seat and 

5s for outdoors. It might be remembered that this was at a time when small farmers did 

not have much money.

Irish Conditions for Corporate Activity

The construction of railways in their developing years were subject to the vagaries 

of manias and economic depressions. Irish conditions were said to be less favourable for 

corporate activity than those in England. The English money market and interest in 

railway corporate activity by capitalists and the public were said to distract English 

investment interest in getting Irish railways up and running vwth the same enthusiasm as 

marked railway activity in England. It was opined that Ireland might become a second 

field of profit after the English construction phase was over and in time this view proved 

to be correct. Thus there were railway manias in England first and later in Ireland 

coinciding with the peak times in construction.

R.B McDowell, essay by K. B Nolan, supra, pp. 112-124, p. 123. 

““ Ibid. p. 113,

Ibid.
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Lack o f Investors

The same legislative criteria for capitalisation applied where conditions were 

dissimilar. There was a lack of financial investors in the so-called railway boon of 1824^ 

1825. The large companies proposed in the 1830's were put forward, according to Harold 

Pollins, when neither political nor financial conditions were particularly suitable. He 

stressed the point that it was not until the famed Rainhill trials 1829 that it was shown 

that a railway could be operated successfully. It took about three years between the 

inception of a scheme and company incorporation by Act of Parliament. This 

approximation was to include failed attempts and the time lag involved in notice 

procedure. Opposition from competitors and landowners could increase delay. The 

hearing for the Bill on the English Great Western took «ome 57 days. The parliamentary 

procedure was not made easier until 1842. Most companies were formed and obtained 

Acts in 1836-1837 in regard to railways in England. New rules were put in place in 

1838. According to Pollins costs often exceeded estimates due to lack of experience.

Profit in The Future not to Exclude Other Considerations

In looking ahead past concerns such as economic growth as in the 19th and^Oth 

centuries should no longer be paramount. Global interdependence between markets and 

economic circuits are a reality. Increasing interconnection between natural forces, 

technology, social behaviour, information, education, and human resources have become 

new considerations. Profit represents the just reward for responses suited to consumer’s 

needs, without which nothing else would be possible. However, according to Salmon, a 

new approach to profit is required. “Yet instead of forming the backbone of the 

organisation, as it used to, it should now be viewed merely as one leg of the tripod on

H. Pollins, Britain’s Railways. An Industrial History. David and Charles, G B., 1971
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which the company’s long tenn survival rests. The other two are comprehensive 

awareness of the ecosystem to which the company belongs and the primacy of human 

over technological considerations.”

Salmon, siiprap.167.
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CHAPTER 12 THE DEVELOPMENT Of IRISH RAILWAYS

Despite the detailed work with mapping and recommendations on railways in 

Ireland, much was still left to the battling out o f issues between rival companies. Maps 

set out in the appendix highlight the contrasting picture o f railways over their history. 

The pattern o f railways suggested for Ireland was minimalist in its design and provoked 

opposition relatively quickly for excluding a rail link to the west. . Although the 

Railway Commission members were mainly Irish with a strong knowledge o f the 

country, there was government influence also. As railways were becoming widespread in 

Britain, this led to legal developments related to the construction phase and also to 

general Acts concerning railways by the 1840’s apart from development of various 

branches of law through application to railway activities. ^

' The Railway map said to accompany the Report of the Railway Commissioners 1838 (the second or 
Drummond Commission Report) includes the lines which were then completed, few in number, those for 
which Acts of Parliament had been obtained, (these reflected early Irish endeavours for railways in setting 
up companies, but came to nothing where they ran counter to the recommended lines) others were the lines 
laid down under the Direction of the Government, which were also few by that time and it included also a 
category of railways proposed by the Commission. The railway plans were the result of surveys by 
engineers, which were placed before the Commissioners, who were required to recommend railway. The 
lines are referred to in other maps. The approach helped shape the pattern of constructing main lines and 
branches, although such maps were not followed to the letter and as noted already the west was also 
included for a rail link. There were already two canals which competed and a line parallel would obviously 
take traffic. The policy of leaving no alternative transport meant the continuing use in the west for some, of 
a combination o f land and sea transport. The canals from Dublin appear on the railway map. Appendix 1 
shows a small extent of railway constructed. Appendix 11 shows the proposals for lines to the west by 
rival companies by memorialist onwards from Mullingar to Galway, dated 1845 with detail appearing on 
the map. Appendix 111 provides a picture of progress between 1851-1870 as railways began in earnest by 
the mid 1840’s. The links to the west appear only later. (Map from Popplewell supra). Appendix IV 
shows the map of 1860 and note where a rail link to Sligo and Westport is absent (the map is from O’ Riain 
On the Move) Appendix V a map 1871-1914 gives a more complete picture o f the further branch lines and 
see the further rail line crossing through links between places in the west of Ireland (from Popplewell 
supra.). Appendix VI a map for 1957 gives a picture of the railways, which coincided with state control 
and the first major report, the Beddy Report. The earlier input was that envisaged by Sir James Milne, who 
reported on railways in 1948. Appendix V I1 gives the picture of railways envisaged in the Beddy Report. 
The 1957 map is useful also to appreciate the extent of cutting back later of the rail system, apparent by 
comparison with modem maps of the railways. Appendix VIII shows the current picture of railways for all 
of Ireland, showing Donegal and much of Northern Ireland without any rail link. (From Irish Times, 
Studio, in 6  Riain. supra. On the Move, p..415) Appendix IX gives the current map making a distinction 
between freight and all traffic, (from Johnson’s Atlas and Gazetteer of the Railways o f Ireland, Midland 
Publishing, England, 1997.)

 ̂Shepherd, supra. See map of lines of Midland Great Western Railway. Railway link to the west included 
links to Sligo, Ballina/Killala, Westport/ Mulranny, Galway/ Cliflen.

 ̂Simmons and Biddle, on general railway law developed by the 1840’s.

223



The advantage of improved land transport for better links between Britain and 

Ireland had featured in seeking to set up some of the English lines as for example, the 

Liverpool to Manchester railway even as early as 1825. By the late 1830’s with its 

basic system in place, England had the advantage of examining emerging systems 

elsewhere by official inquiry and could apply considerable engineering experience. The 

head start gained by railways in England over Ireland is highlighted through contrasts of 

some 2,000 miles built in England in 1847 when Ireland had 70 miles. The boon in 

railway building in Ireland began in earnest in 1844-1845 when the second wave of 

railway mania was afoot in England. According to L M Cullen this was due to English 

investment, which accounted for half the amount of private capital subscribed by 1850. 

Government loans accounted for £1 1/2 millions out of £12 1/2 millions up to 1852. All 

but three of the nineteen railways opened by 1853 had government loans.

The country had a comparatively early introduction to railways given the progress 

in Europe of the time. However the general introduction of railways to Ireland lagged 

behind the rest of the UK while the approach and context of their introduction also 

differed. In particular both the economic conditions as well as the potential of the 

country were looked at. Questions surrounding their funding jx)sed one of the greatest 

obstacles. By the 1840’s the picture had somehow changed from that outlined in earlier 

parliamentary debate. Rivalry increased between companies in claiming territory. 

Ireland was to be viewed as a gateway to more distant places. As the design was not

'* See second reading o f the Bill for Liverpool to Manchester Railway, Hansard V12 NS 1825 p.847.

 ̂ J. H. Watson, “Irish Railway Reform” pamphlet on Belgian State control, 1870. The completion o f  the 
main lines show from dates o f opening o f the lines a much greater time lag in creating a comparatively 
small system o f  trunk lines, over that o f  England. The mooting o f  lines in a westward direction were 
looked at but discouraged as part o f  the official plan.

* See First Report o f  the Railway Commissioners. Ireland. 1937. p. 7, alluding to their consideration as 
requested o f establishing a steam communication with America from the West or South West coast o f  
Ireland admitting that it was found advantageous to start from a port as far westwards as possible and a 
further consideration was a rail link for that purpose and internal traffic by perhaps a common line. It was a 
consideration as to whether railways should be a primary matter with emphasis on inland communications 
in Ireland foremost or perhaps secondary in that, railways could be used to facilitate quicker access at the 
time to the use o f a steam ship to the U.S. In 1837 shortly before the death o f  William the fourth th& Lords 
Spiritual and Temporal presented an address to selected Commissioners. The task involved considering 
and reporting on “the best lines between any o f  the Principal places in Ireland which may be advisable to 
connect by railway.” Assistance was offered as might be afforded by the Board o f Public Works towards a 
general survey o f  such lines as might seem fit. It was suggested that the best mode o f directing
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based on provinces a focus on north westerly and south westerly directions appeared to 

cater for all the country. . The railway construction phase was a passing era, which 

unlike road construction was relatively short-lived.

Railways had importance for retail and wholesale trade in bringing goods cheaply 

to retailers. Goods from further afield entailed greater competition faced by local 

industrial firms and crafts. As put by Cullen “The railway was bound therefore to reveal 

the existing weakness o f  small industrial firms, and once crafts elsewhere were converted 

to a factory basis, to quicken the decline o f  the surviving crafts in small Irish towns”. ^

Dublin at the Hub o f the Trunk Line System

Marking the pre Railway Commission stage, the Kingstovra to Dublin line opened 

in 1834. This rail link had model conditions for its economic success. It marked a new  

era for transport and improved links by sea with England. The first official Report o f  

Commission set up in 1836 saw the like as commendable but otherwise stressed caution 

from an economic perspective for the location o f  other lines in Ireland. In contrast to the 

Kingstown (Dun Laoghaire) to Dublin line many later railways were to be constructed 

and closed later for reasons o f  economy. Company rivalry displayed in the different 

applications for lines showed a concern as in Britain with gaining as much territory as

development was to the channels “whereby the greatest advantage may be obtained by the smallest outlay, 
taking into consideration not only the existing means, which the country presents, but that which may be 
anticipated from the resources, which may in future be developed” . See 2"^ Report o f  Commission o f 
Railways, H.C, 1837-9.

’’  Ibid.

* L. M. Cullen, The Economic Historv o f Ireland since 1660. p. 144. Railways helped to further a 
commercial revolution, which was taking place before their appearance.

 ̂ 1 and 2 George IV XLIV. Both the histories o f  the first line and later extension in Ireland exemplify 
railway progress in the variety o f  strands, from objection o f  landowners to  arbitration. The use o f  the 
atmospheric system as an experiment on the later extension was tried -  a notion that air rather than steam 
might be used for traction, so that even steam locomotives might be dispensed with. George Stephenson 
who died in 1848 called the atmospheric system, which was tried in England, the “great humbug” . It was 
said to remind him o f the then obsolete stationary steam engine. In his view a locomotive machine had to 
produce its own power .For a retrospect Berghaus states, “ The master was not to know that one ^ y  
electrified railways would depend upon stationary power houses” . See p.43 where the drawbacks o f 
weather and even the rat population with a liking apparently for the grease caused trials to end.
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possible. The names of the leading companies indicated their ambitions for particular 

territory, while the railways linked key towns and cities.

The building of trunk lines or lines crossing the country between Dublin and 

coastal places in Ireland from the 1840’s onwards was a concern of the age.

“In 1844 only two other lines were open to traffic, a 17 & 3/4 mile stretch of 
the Ulster Railway, which had reached Portadown in 1842, and the 32 miles 
of the Dublin- Drogheda line opened in 1844. The boon in railway building 
only began in earnest in 1844-45 coinciding with the second and greater 
wave of railway mania in England.”

There were only 65 miles in 1845, but by 1849 there was 428 miles and 183 under 

construction. The line to Cork opened in 1849. In the early fifties there were lines in 

operation to five major railheads: Belfast, Cork, Galway, Limerick, and Waterford. 

Cullen remarked that the railways were remunerative partly because they did not build in 

poorer regions, partly because construction costs- about half those of England and 

admitted of a profit on routes where traffic was by English standards light. A mix of both 

Irish and English contractors were involved in the building of railways throughout the 

19th century. **

Contemporary Transport

There was no public transport in Ireland until well into the 18th century. By 1760 

a coach service ran weekly from Limerick. Literature depicts the mail coach as the 

epitome of development in road transport. By the 1820’s the transport developments of 

Bianconi and others as an enterprise marked more widespread progress for road 

passengers. The more remote parts of the country continued to lack transport services.

L.M Cullen, supra, p. 143. See Select Committee on Turnpike Roads (Ireland^ 1831-1832. vol. 17. on 
for map of roads.

See L Popplewell, A Gazetteer of the Railway Contractors and Enpneers of Ireland. 1833-1914, 
Melledgen Press, Dorset, England, p.5. Among these remembered in particular in Ireland are William 
Dargan and engineers John McNeill and Charles Vignoles. Of some interest is the detail that a female 
contractor is said to have “built” the Drogheda to Duleek line in 1848-1849.
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Within a short time after the first Irish railway, England was experiencing what has been 

called railway mania. European technological superiority is explained rn>t just in terms 

the industrial revolution but also from earlier progress. Industrialisation came later to the 

rest of Europe as by 1850 a modem type industrial society was in vogue only in Britain 

and Belgium. Great Britain was the only country with any degree of industrialisation in 

Europe around 1830. Hearder remarks “For his size man is one of the slower of the 

animals”. Before the nineteenth century he could move faster than his own slow pace by 

attaching himself to another animal, usually the horse. But by the nineteenth century he 

could move very much more quickly than any other animal solely by a creature of his 

own brain.

Western Europe is shown to have been well ahead in improving transport o f the 

rest of the world. In portraying the wider early rail picture by 1830 Britain had just two 

railways employing steam locomotives. According to Hearder, by 1834 progress in rail in 

England was so ahead in that only France had a railway, but of lesser quality. By 1835 

Robert Stephenson, son of George, built a locomotive for a short railway in Germany.

Advancements to urban public transport, with the first street tramway system in 

the world was brought about by Irishman John Stevenson to New York as early as 1832, 

(hauled first by steam and later by horses). In 1854 a horse tram which linked Fintona 

with Fintona junction on the Londonderry and Enniskillen railway is regarded as the first 

permanent tramway in Europ>e, apart from experiments with horse traction in Paris.

Hearder H Europe in the 19th century 18.^8-1880 passim, 2nd ed. London, Longman 1988, Note 
western Europe was also technically superior as regards tools and implements making by individuals even 
as early as the seventeenth century.

Hearder, supra.

J. Kilroy, Galleons o f the Streets. Irish Trams. History. Ireland, Summer, 1997, 42-47, pp.42-43, on 7th 
largest system in Europe in Dublin. See contribution o f Irishman John Stevenson who introduced the horse 
tramway system to New York in 1832. The tramway linking Fintona with Fintona junction on the 
Londonderry and Enniskillen railway in 1854 was the first permanent horse tramway in Europe.

Ibid. A link with origination o f passenger transport o f the past is suggested from development to the short 
lived achievement in 1807 o f a Benjamin Franklin who hired a section o f mining plateway in South Wales 
running from Swansea to Oystermouth, conveying passengers for the first known time but only lasted a 
number o f years.
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The article gives illustrations of successive designs of the tramcars including the electric 

version. Nicknames for tramcars in Dublin included the coffin for an angular shaped 

mode, the sergeant for one with three stripes, the submarine for a converted horse tram 

because it had motors raised above the possible flood levels. A tram fleet to Howth 

lasted until 1959.

Lasting influences on railways

With emphasis on light railway yet again for modem urban transport in Ireland, 

links with 19™ century railway law have been revived. Originally Light rail was a later 

addition following the initial trunk line system, used to spread railways to distant and
17 • •remote parts of Ireland. . The Transport rPublin Liaht Rail) Act. 1996. s.26, provides 

that the Regulation of Railway Acts, 1840 to 1889, and any other Act relating to railways, 

apply to a light railway constructed under the Act, in so far as they are not inconsistent 

with the provisions of the Act of 1996. For the purposes of section 26 a light railway is
1 Q

deemed to be a railway within the meaning of those Acts. . Under the latter Orders for 

the different sections of urban railway, a section on interpretations sets out the meaning, 

subject to where the context otherwise requires.

The continuation of much of the light railway system came into crisis, on the 

setting up of the state, through the removal of sources of funding. The light rail in 

England had the object of opening up a rural or underdeveloped area at minimal cost. 

Although successful overseas on both standard and narrow gauge few of them flourished 

in Britain. Decline in agricultiire in the 1880’s and the use of main line railways with

Ibid. p.44.

Conroy, supra on Tramways Acts 1883-1896. p^41, see p242 on grand jury involvement see also p.284 
see also OPW 5HC/7 Engineering Drawings on Light Railways which has an extensive index o f  the lines 
and maps which give insight into transport infrastructure i.e. cart road, townlands parishes.

See sec. 26 and also sec. 27 where every regulation or byclaw made by the Board meaning C.I.E. is 
required to be laid before each House o f  the Oireachtas.

See Simmons and Biddle.pp.263 -265. The principle continues although the purpose is different
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branches meant less need for light rail. Simmons and Biddle remark that “Had light rails 

developed earlier their history might have been very different”.

Character of Law applying to railways

The first railway lines marking the modem era as noted already had become 

operational in 1825 in England and in 1834 in Ireland with the Kingstown to Dublin line.
A  t

. The Grand Canal Company objected to the construction of a rail link, preferring a 

ship canal, as a method of linkage of Dublin Bay with the open sea. Costly work on 

improvements to the harbour had not removed danger for ships in reaching Dublin safely.

The construction came about before any official investigations had taken place in 

regard to what locations were officially thought suitable for the country.

Law Settling the Gauge

The Dublin to Drogheda line was stopped in its tracks so to speak when the 

official report recommended a line from Dublin via Navan rather than along the coast, 

except that this proposal was later changed. Despite the Railway Commission Inquiries 

the gauges in Ireland differed. The Kingstown to Dublin the gauge was 4ft 81/2, 6 ft 2 

ins for the Belfast to Armagh in 1839 and the Dublin to Drogheda had 5ft 2 ins. 

Complaint to the Board of Trade brought to a head the need for a standard gauge for the 

country. This came about by the Gauge A ct 1846, an Act exclusive to Ireland as there 

was no law on a uniform gauge applied in England. Following the Railway Inquiry 

Commission Report of 1846 all were to have a gauge of 5ft 3ins however in the interests 

of uniformity for through traffic. . The gauge to be used for the Dublin to Drogheda on

^°Ibid. p.263.

1 and 2 William IV cap. LXIX originally built on a gauge o f 4 ’ 81/2”. As the fourth line in the UK this 
was a relatively early advancement. The use o f  a railway link between Manchester and Liverpool had been 
preferred to a canal. The choice o f  rail carried the day in Dublin, rather than the strongly contended canal 
link.

A. Murray Irelands first Railway IRRS, 1981.pp,1-3. As there is a detailed history o f  the line, reference is 
made to it to highlight its timing for improving the link between Britain and Ireland.

Baker supra p. 110
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the advice o f John McNeill was to be 5 ft 2in, while the Ulster Railway with its different 

gauge would be unable to operate a through route to Dublin.

The official report o f the Irish Railway Commission 1838 (Drummond) alluded to 

the construction o f certain lines which would “serve humanity and policy through 

affording employment to vast numbers o f people and by throwing open resources and 

means o f profitable occupation which were then inaccessible and almost unknown. The 

immediate effect would be to afford extensive relief to the most indigent portion o f the 

population, and that in a manner most acceptable to their feelings and the most conducive 

to their moral development.” .

In the years prior to the famine, hardly with great haste, the Great Southern and 

Western was incorporated in 1844 and it set upon the construction o f a line in a southerly 

direction influenced by the recommendation in the Report. It took some 11 years for

Gauge Act 1846 The Inspector general of railways enabled a resolution by consulting the leading 
engineers who suggested either 5 ft or 5ft six in, It was decided to take the mean of 5ft three inches and 
this was later confirmed by an Act in 1846, This caused expenditure for some railways, which had to 
change the gauge.

Second Railway Commission Report, 1838, p,86. After the construction of only some six mile of the 
passenger line at Kingstown, the Irish railway endeavour stood still between 1831 and 1839 when, as noted 
by Conroy, an average of 11 Acts per annum were passed relating to rail construction in England. See 
Conroy supra p,13. The Commission was given leeway to consider all such other matters essential to the 
prosecution and result of investigations. The terms o f reference of the first Railway Commission were to 
consider as to a general system first in such manner either by causing surveys to be made of the leading 
lines, or otherwise, as may best serve to guide the legislature in the consideration of the projects that may 
be brought before it. First Report of the Commissioners appointed to enquire into the maimer in which 
railway communication can be advantageously provided in Ireland, 1837. The terms of reference of the 
official Inquiry Reports professed a concern for setting down the best lines as entire lines to be undertaken 
under one management. Incentives were recommended such as giving the acts of Parliament fi'ee to reduce 
expenses and allow alterations to the original plans by legislation rather than having to obtain at great cost a 
new Act of Parliament, If no companies could be found to undertake the work, other ways were suggested. 
With the death of the King, a hasty first report, seen as preliminary, followed in the knowledge that there 
would be a new Commission appointed, A new Commission the second on railways (Drummond 
Commission Report) was set up and the surveys already set in train by the first report were completed. 
Terms of reference of the second report have been criticised because they were a modification o f the first 
report and were said to ignore the efforts by the joint stock companies, already trying to set up 
undertakings. Sir Robert Peel opposed Government aid for railways in Ireland, The Government was only 
halfhearted and readily dropped the Bill,
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complete rail communication to Cork from Dublin. Some of the early efforts to 

initiate railways before the Reports were not insignificant and were included in the plans 

of the railways map. . Despite ofFicial reports criticised for delaying progress, these had 

in the longer term limited effect on the amount o f rail constructed.

The light railways were in general as remarked on eariier introduced under more 

liberal expectations as to places and fiuiding, while in contrast the building of the trunk 

lines were the main lines linking Dublin with coastal centres.

^  See McGartoll, supra Early publications regarding railway introduction include ‘The Irish Railway 
Question’ and ‘The story o f  the Irish Railway Problem’. From all but an economic stance, Ireland was 
ideally suited for rail development. Even the economic aspect was hardly a great obstacle by the 1840’s 
given the comparatively rapid progress, although it is o f  note that the bulk o f  railway building coincided 
with famine times. As in England, private enterprise availed o f  incorporation and authorisation for building 
lines through submitting plans for schemes in various parts o f the country. See S. Hirsch and O. Doyle, 
Railways in Ireland 1834-1984. Signal Press, Dublin 1983 on the Ulster railway, p. 14 where 1839 is the 
year when by August the Lisburn section o f  75 miles opened.^

See Map R ef PAPRUS Case B EPB, T.C.D. A map showing the extent o f  prior proposals for lines, in 
black and white large scale, showing railway endeavour before the setting up o f the Railway Commission 
which sets out the lines as a distinct category. Intended links between places, appear without Dublin as the 
pivotal place for many parts o f  the country. The railway plan maps, which are coloured and are in sections, 
show the surveys o f  lines submitted to the Railway Commission, 1838. These show original native railway 
initiative most clearly. Later development reflect changes, which appear in later maps. Railway matters in 
regard to Ireland were tending before the Report to ^ o  ahead in a way similar to that o f  Britain. The 
railway map has a special place in the history o f cartography. A Geology Map o f Ireland was presented to 
both Houses o f  Parliament by H.D. Harness. Under the legislation o f  1824 and 1826 statute measure 
replaced Irish measure.

The Light Railways were a separate development for which new law was enacted, as this was the latest 
phase in railway construction. They differed from the trunk line structure, as was their method o f acquiring 
incorpofation and authorisation different. They were also the earliest lilies to  be axed oh a policy o f 
closure. See O. Doyle and S. Hirsch on less than straightforward progress with mooting o f  railway lines 
p. 14 for examples o f the delaying factors such as with the Dublin to Belfast proposals as early as 1825 and 
two acts being passed following approval o f schemes in 1836 with the objective o f  linking these two places 
which link was approved in the Report o f the Royal Commission, 1838 proposing a general system. See 
p . 16 where in the case o f the Drogheda line the directors differed as to an inland or a coastal line before the 
Act. Ultimately a coastal route was chosen as recommended by a Parliamentary Committee, whereupon 
the Act authorised this route, but nevertheless as influenced by other factors within a month before work 
began the second Report recommended a mainline via Navan. For a time the coastal route was abandoned, 
as the line would have an uncertain future firom the through route to Belfast envisaged by the operations o f 
as many as three separate companies. The further influence o f  the Government was to reject the 
recommended Navan route as a result o f  which the Dublin to Drogheda could then be built by work 
beginning again or resuming in 1840. The formation o f the line already made was used as it could by then 
be part o f the through route to Belfast in doubt earlier. Companies proposals for railways as business 
enterprises were akin to the approaches in England.
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Dublin to the North of Ireland

The joining of Dublin and Belfast involved the input o f three companies. The 

stage from Belfast to Portadown was opened in 1842 constructed by the Ulster Railway 

Company incorporated in 1836. The Dublin and Drogheda Railway Company built the 

railway link from Dublin to Drogheda between 1836 and 1844. The Dublin and Belfast 

Junction Railway Company incorporated in 1845 built the Drogheda to Belfast section.

While the Ulster railway had a head start, lesser lines such as the Londonderry to 

Omagh and Omagh to Enniskillen, the line linking Cavan with Newry and Newry with 

Dundalk and Dundalk with Drogheda were also to be built as a matter o f course. The

Great Northern Railway second in size to the Great Southern and Western Railway was 

said to be the doyen o f all the companies owning lines from Belfast to Derry via 

Portadown and Omagh. The Northern Counties principal line ran to Derry from Belfast 

by way o f Antrim, Coleraine, the north east coast and the shores of Lough Swilly with a 

second route from Belfast to the port o f Lame. This most Northerly o f the railways 

called the Belfast to Ballymena built in 1857, was taken over by the English Midland 

railway in 1903.

Tbid. See pp 7-8 on the Belfast and County Down Railway Company. Note that explanatory o f  progress 
through the law, The Dublin and Drogheda Railway Act authorised the link between Dublin and Drogheda. 
The Ulster Railway Act authorised a line constituting 35 Vi miles from Belfast to Armagh, the construction 
o f  which began in 1837. The 75-mile section between Belfast and Lisburn opened in August 1839, with a 
gauge o f 6 ft 2 in. The latter line had conformed to the specifications o f  the Railway Commission Report 
1838 much to the later inconvenience o f the railway company. It was corrected to conform with providing 
a uniform gauge at the general expense o f  a number o f companies, George Stephenson was a consulting 
engineer to the company while responsibility for construction rested with William Deu^gan and John 
Godwin. By September 1842 the line was completed to a temporary station near Portadown. As 
construction was slower than expected, the Act o f  1836 lapsed so that a further Act o f 1845 authorised the 
extension, which opened in 1848, the year George Stephenson died.

K.O Connor, Ironing the Land, p.36. See Francis, vol. 2 supra gives a list o f  the lines between 1825- 
1840 p.25 on the Ulster railway authorised for 36 miles sanctioned 1836 See p.28, on the Dublin to 
Drogheda sanctioned 1836. See p. 125 on low price o f  iron in 1844
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Influences of Maritime Context o f Travel

There was cross channel and coastal steamers in the Irish Sea before the 

widespread development of railways in England and Ireland. The advantages of steam 

for mail communications were appreciated by the Post Office, which had two steamers on 

the Irish Sea in the 1820's. A description of their speed and limited capacity serves to 

highlight the later progress. Speed was generally six to eight knots and rarely above ten. 

Capacity was to progress from 200 to 500 tons. The Chester and Holyhead railway was 

given power as an oversight to run its own ships to Dublin. In the words of the 6  Grada:

“The rail service from Holyhead, which was always a law unto itself was run 
until 1848 by the admiralty and then by contract with the city of Dublin 
Steam Packet Company. Its political importance ensured that the contract 
was always generous enough to run the service, at this period and later, at a 
standard of speed and comfort above almost anything else in the world, and 
certainly far above almost anything on the English channel at that time.”

The impact of steam was to regularise services to being year round as otherwise 

boats were erratic due to their dependence on wind for sailing. The Rob Roy was the first 

steamship in the world to have a scheduled seagoing steamship route, starting between 

Belfast and Greenock as early as 1818. The mail packet was the only regular crossing 

of the Irish Sea before the spread of steam in the 1820's. The early routes catered for 

passengers rather than goods and are listed by 6  Grada as Hollyhead to Howth and 

Belfast to Glasgow. The Dublin steam packet company, which inaugurated the route 

between Dublin and Liverpool in 1824, was the first in the world to apply steam to trade 

in goods.

6  Grada, supra. 

^^Ibid. p .l37 .

”  Ibid. p. 138.
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Railway Commission Composition Examined

The first Commission was appointed in October 1836 to consider and recommend 

a general system of railways for Ireland. A member o f the Commission was the 

Chairman of the Board of Works Sir John Burgoyne, who was consulted about the choice 

of the other members. Richard Griffith had been head of the Irish valuation department, 

was chosen by Burygoyne. Peter Barlow a Professor at the Royal Military Academy, 

Woolwich was a specialist in railway locomotion. The recommendation for a new 

map scale was a product of all round cartographic experience and instinct. Given the 

comparatively late completion of the Ordnance Survey for Ireland, it is of note that the 

railway map was not finally superseded until 1895.

Unhke previous surveys relating to Ireland, such as the mail coach and bogs 

surveys, the railway surveys were free from territorial constraints as according to 

Andrews ”a railway might be built anywhere in Ireland regardless of physical or human 

geography”. There were constraints arising from the terms of reference. A closer 

shows that even the surveys were directed to be made along certain lines outwards from 

Dublin. Conroy draws attention to the consideration by the first Report to take into 

account the initiations by companies already formed to build some railways in Ireland. 

The plans influenced the setting down of lines crossing the country. The alternative 

might have been an ‘uncoordinated fi-ee for all’ as in England. The state of mapping and 

the needs of railway surveys were required to be specific to the railways, so to speak 

blazing their own trail.

J.H. Andrews, supra, pp.286-287 The chairman was Thomas Drummond the Under secretary for 
Treland, a royal engineer with rare mathematical ability and an ex-member of the Ordnance Survey, 
(position referred to in terms of the Union, famed for his remark that property has its duties as well as its 
rights.)

”  Ibid. p.313.

Ibid. p.287.

”  Ibid.
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The Ordnance Survey being a six-inch survey then in progress provided some 

input available from work completed on ordnances of some counties. Gentlemen’s 

houses and demenses absent from other maps were included in the railway map, whereas 

it ignored the growth of small farm ]X)pulation and industry. However without the map 

the first Report encompassed a picture of Ireland as agriculturally backward. Ignored as 

a matter of principle in the map were parishes or indications of parish centres, an aspect, 

which had cluttered earlier maps. Landmarks on Larcom’s map on the ecclesiastical side 

of Irish life as remarked on by Andrews showed ‘the hand of the Anglican establishment 

lay heavily’. With some recognition of catholic emancipation a few chapels as Roman 

Catholic churches were then called were included. It is of note that the railway plan 

maps of Vignoles and McNeill includes castles and ruined abbeys as well as crosses.

Overall the image offered by the railway map was that of a rural Ireland “that 

knew its place, with an official church, a settled landed gentry and a well ordered 

administrative hierarchy. By implication it was also an Ireland dedicated or mainly 

dedicated to agriculture, or at least to primary production”. It might be added that 

seeing the minute features require a magnifying glass. Antiquities were included on the 

railway map which according to Andrews went beyond archaeological tourism, for the 

more probable reason of sustaining the morale of George Petrie, the Ordnance surveys 

Irish historical specialist. His name is referred to on the Geology map of Ireland. While 

mines appeared on the map with the iron works in Arigna, representative of 

manufacturing, the true picture of manufacturing did not emerge, as there were for every 

20 in primary production or farming, 11 involved in manufacturing albeit domestically 

located according to the 1841 Census.

Tbid p 294 Andrews suggested that information was probably drawn from a new class o f  Irish local 
government officer and county surveyors appointed in 1833. County Clare for example was not surveyed 
until 1840, but had many more roads than Henry Pelham’s published grand jury map o f 1787.

” lbid.

““ ibid.

■*' Ibid. p.299.
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Leaving out the four provinces on the cardinal principle of non- interference and 

in that their inclusion would serve no practical purpose was in the view of Andrews 

unconvincing. As put by him “his pagan antiquities served no practical purpose either” .

The turnpike system of roads got no mention although not fully dissolved as to the 

last remaining until 1857. This was taken to point to supposition of loss of their utility. 

According to Andrews only distinctions between roads, was in terms of noting distance 

with public coach roads and less important roads appearing. Trunk roads from Dublin 

were distinguished.

The abundant detail of physical features included coastal information from 

admiralty maps in progress and Alexander Nimmo’s chart for the rest of the coast. It 

constituted in the view of Andrews the subtext that Ireland was an easy country to enter 

and leave, deserving to benefit from international relations in an era of free trade. A 

more specific function of the map might be, as put by him to decide which harbours 

deserved a railway link and “whether a trans-insular railway could create a major 

Atlantic out port for the whole United Kingdom”. “The sea passage remained, 

however, as they outline, with the City of Dublin Steam Packet between 1848-1920 

despite early attempts by the London North Western Railways to secure the contract.”

Ibid. p.300.

Ibid. See also Simmons and Biddle, pp. 545, on trusts as effete from the past and turnpike as barrier 
where tolls were collected all o f  which were abolished by 1871.

^  Ibid. p.302. Simmons and Biddle, writing on the train and boat links between Britain and Ireland and on 
the operation o f  mail service via Cobh noted aspects o f  the English rail companies efforts to secure through 
traffic.

Ibid. p.304. The rail to the west was mooted in opposition to the report. The railway map is also seen, in 
the desire for completeness as an impressive blend o f  map and chart. It is remarked that the Drummond 
Commission recommendations were not followed as ’’more railways were built in Ireland than the 
Commissioners considered prudent, mostly in places that they had not recommended being the branch lines 
and Light rail
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Overcoming a Minimalist Approach to Railways

Questions were addressed as to how railways might be of national importance, 

and the means necessary to bring them about. The engineers appointed to carry out 

surveys for railways gave estimates of costs for example as follows. Charles Vignoles 

showed that the cities of Dublin, Cork, Limerick, and Kilkenny could be connected by 

the construction of 288 miles o f lines at a cost of £39,000,000. A review in the first 

report of the Standing Orders called for their relaxation or their simplification or that they 

be dispensed with as regards the introduction of bills.

As put by the Report the Standing Orders “were framed chiefly with a view to the 

protection of the owners and occupiers of property likely to be affected by such 

undertakings. But there are few establishments in Ireland which could be injured by the 

operation of such works, whilst property in general and more especially that in their 

immediate neighbourhood, far from being deteriorated, would be greatly increased in 

value”. It was suggested by the second Report that there should be one General Act 

with the provisions common to every case, which in fact constitute the general principles 

on which ‘it is the manifest intention of the Legislature uniformly to ground its enactment 

with regard to railways’.

On recommending the lines for Ireland it was suggested by the Railway 

Commission that instead of constructing railways for the west, greater good would be 

effected by the opening and promoting of the construction of common roads, of which in 

some districts they were seen to be greatly in want. As put in the report ‘We consider 

that the population of the western district are not in a condition to avail themselves to the 

same extent, of the advantages to be developed from works of this description’. In any 

case it was stressed that the two great canals were more than sufficient for the wants of 

the country westwards. Alluding to the earlier disastrous competition between the Royal

^  First Railway Report, 11*, March 1837, p 9.

''^Ibid. p.9.
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and Grand canals it dismissed even the merits of the line to Mullingar already proposed 

by the Great Central Irish Railway company, which it felt could not be attended without 

ruin to the Speculators.

There was no line of communication other than common roads north from Dublin 

towards Belfast and to the South. It was suggested that a line through the centre of the 

referenced district should be constructed. This was in the case of going southwards, a 

line propx)sed to run from Dublin to Thurles with a branch to Kilkeimy and on to Mallow 

with a branch to Limerick and onwards from Mallow to Cork, referred to as the 

commercial capital of the south. In regard to the north from Dublin a railway was 

proposed to run via Navan, capable of being extended to Eimiskillen and onwards to 

Armagh and to Belfast. In short Ireland would have two main lines running in a 

northern direction and another in a southern direction with branches. Competition 

between companies involved submission of different schemes to the Board of Trade for 

lines to the west. The resolution of corporate rivalry saw the lines of different 

companies rather than one line only being sanctioned so that rail links came about from 

Dublin to Galway, Westport and Ballina.

The Second Royal Commission Report saw improvement by railway of land 

transport as advantageous as steam for sea transport. ‘A well-managed system of 

railways in Ireland would have the effect of continuing, and extending throughout the 

country, the benefits, which the outports have thus obtained by the introduction of steam 

vessels’. As alluded to by O Grada there was a culture of road and sea transport from 

the west of Ireland rather than by canal. Transpbil by canal was found to be incbhVenient

Second Report p.6.

Ibid. p.28.

Ibid, pp. 15-16.

** Conroy, pp. 10-11, The Midland Grfeat Wiestfem bought the Royal and was obliged to keep it open to 
traffic. The canal bank was used for building part o f  the line. See also Appendix map, 1846.

See E Shepherd, supra on lines to the west and also see Hirsh and Doyle, supra.

Second Railway Commission Report, p.91.
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for many. The Commission noted that the direct benefit from the trade in fat cattle from 

steam vessels, being a relatively new dimension was confined to counties adjacent to the 

eastern parts of the country or those connected with them by canals:

“for the condition of the animals would suffer so much by their being driven 
any considerable distance, that they are necessarily disposed of in some 
neighbouring market; and thus the great feeding counties of Limerick, Clare, 
and parts of Tipperary and Queens County are precluded from the advantage 
recently opened to other places. ... A railway intersecting the country from 
Dublin would if recommended “place the cattle of these rich pastures within 
reach of Liverpool, Manchester, and Birmingham, thereby ensuring to these 
markets a larger supply, and of superior quality, while the profits of the Irish 
feeder would be proportionally enhanced.”

A similar advantage it was suggested would be secured to growers of com, in that 

a benefit would be “that the prices of produce thus equalised through the whole country, 

would be of nearly equal value to the cuhivator, and hence the inducement to expend 

capital and labour upon its improvement”.

The Light Railways

The Tram wav Act 1860 was passed to meet the need to increase rail transport in 

Ireland but only animal power was authorised. There was Httle appeal for this type of 

road in Ireland so that the Act and amending Act were not successful. Already post

famine railway travel was extensive as immigration and seasonal work involved long 

distance travel. Conroy gives a description of the procedure involved in the Acts. 

Jurisdiction was given to the Grand Jury with an appeal to the Lord Lieutenant in 

Council. On a provisional approval the Board of Works was obliged to hold a public 

inquiry along set procedure. Existing companies, previously excluded could be 

authorised by the Lord Lieutenant to execute an undertaking by an Act passed in 1861.

”  Ibid. p.91.

See Conroy, pp.242-243, where Orders in Council were made which had to be confirmed by Act o f  
Parliament until amended by the later Act- The Tramways Ireland Act. 1861. This differed substantially 
from the Private Bill procedure used for the main trunk lines.
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Conroy saw the subject of the Hght railway as having no fixed boundaries. There 

was no ‘hard and fast definition of the term ‘light railway”. Tramways and light 

railways were differently understood in various countries. Neither gauge, location nor 

length of the line were determining factors. Long distance lines in px)orer countries could 

be light rail while short branch lines could be standard in richer ones. A line on a public 

road for the most part was a tramway in France while in Belgium it would be a light 

railway. The Tramways Act 1870 regarded a line of rails sunk to the level of the road 

as a tramway. . The Allport Commission- A Royal Commission on Irish Public Works 

(1889) recommended state aid for railways and equated tramway in Ireland with the 

French view “such parts of the railway as are laid on the public road”.

The Irish and English conceptions of tramways differed. In England the joint 

occupation with other vehicular traffic was recognised, whereas in Ireland a part of the 

road was alienated by the steam trams so that as put they had the appearance of an 

ordinary railway. The first statutory inclusion appears in the context of restricting 

weights on a light railway, in an Act of 1868. It entrusted fimctions to the Board of Trade 

and furthermore the Act limited the speed to 25 miles per hour. The gauge in English 

light rail was to be unbroken at points of contact unlike the description for Ireland. In the 

Irish context lines were in themselves in cases independent. The basic principle was that
• • ♦ • A ”)it must be a single Ime, a lighter rail and involve slower speed. . Cheapness in all 

aspects was the keynote of the light railway in Ireland including parliamentary procedure.

Ibid. p.235.

’̂ ibid. p.236.

33 & 34 Vic. cap.70.

See Second Allport Commission Report. PP 1888, vol. 48.

Ibid, p 236.

Ibid. pp.237-238, where freer descriptions are given o f English light rail in being slightly superior to the 
temporary or service lines made by contractors in constructing the ordinary standard lines. See also 
Regulation o f Railways Act. 1868. 31 &32, Vic. cap, see further on weight aspect in that no pair o f  wheels 
should have more that 8 tons in engineering terms while other aspects are left out o f  the engineering 
description as pointed to by Conroy such as cheap construction and economy o f  working.

Ibid. p.239.
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signalling road crossing and baronial guarantee. A guarantee by the state of the interest 

or a free grant was considered a necessary concomitant of the light railway. Rate payers 

paid baronial grants and they were administered by the grand Jury until relieved of this 

work in 1865. It was as late as 1871 however before the tramways were allowed to 

use mechanical power and then their speed was drastically curtailed to 6 miles on any 

road and 3 miles through a town or village. Difficulties with finance in particular are 

highlighted. Suffice it here to describe changed stages of progress of one line in that a 

steam tramway between Dublin and Lucan in 1882 changed to using electric traction in 

1897 and was closed in 1925. Further light rail came to be built under the Tramway Act 

of 1883.

Fate of Light Railways

The subsidisation of lines by Baronial grants paid by ratepayers ceased with the 

Irish Railways Act. 1924. By the 193G’s railway closures began. By that time the car 

motor lorry had come to compete with the railways. Legislation had in the 1920’s given 

power to railways to operate road services, subject to ministerial approval, e.g. Railways 

(Road Motor Services) Act. 1927. Legislation for example enabled the DUTC to operate 

buses by virtue of the Dublin United Tramways (Omnibus Services') Act. 1927 subject to 

ministerial approval. Similarly the Great Northern Railways was given such freedom. 

The road related legislation is however depicted as a failure. A link up with bus services 

became the norm rather than railways starting to operate them themselves being the new 

venture intended. More effective legislation for removing severe restrictions operating 

on road services was called for by 1931. As remarked on by O’ Riain “licensed vehicles 

of all classes had increased by 66% to 49, 000 compared to 29,000 in 1925 when the

*^S0&  51 Vic. cap CXCII.

^  The early Acts on light rail before 1871 were largely unsuccessful in Ireland, see Conroy p.224.

O ’Connor, supra. Ironing the Land, p.84. Eventually in Ireland no place was greater than 10 miles from a 
railway.

^  O Riain, supra p. 17.

®’ lbid. p. 18.
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GSR was set up”. The next phase o f Acts saw an anti-competitive approach to 

transport implemented by the use o f  restrictive measures.

A state guarantee to the baronies was considered crucial for light railway 

development. Under the Tramway Acts which continued to 1896, some 603 miles o f 

railway were built with aims o f relief o f distress and permanent improvement in areas 

such as the Congested districts. . Under the Light Railways (Ireland) Act. 1889 some 

300 lines called Balfour lines were built mainly in the west. When the preliminary 

requirements were met the Grand Jury heard both sides in the event o f opposition. If 

favourable a presentment was made to the lord Lieutenant in Council to charge baronies 

or parts o f them with payment o f dividends on the paid up share capital o f the company. 

Provision was made for non-completion and failure in the working o f the undertaking at
71the cost to the district whereon it was to become vested in the Grand Jury. The 

responsibility o f the State came into play only when line was completed and open for 

traffic. Restrictions in existing acts were relaxed e.g. speed. The guarantee made good 

shortfalls in expenses of working the line, but if  a deficit remained over two years the
7 '?railway became the property o f the Grand Jury. . Some 16 light railways representing a 

length of 296 miles were constructed under the Act, o f which only 75 V2 were standard 

gauge and the rest three feet gauge. As put sanguinely by Conroy the gauge caused
7^failure o f the light railway to achieve its purpose. . It is o f particular interest that only

Ibid p 18 GSR was brought about by amalgamation.

*’ lbid. p. 19.

™ Conroy, p.247 on the Grand Jury County Surveyor and Board of Works role being the basic institutions 
dealing with persons who wished to promote a light railway or tramway. The previous Tramway Acts were 
incorporated with the Tramways Act. 1883. See also Simmons and Biddle, p. 131.

Ibid. pp.248-249 where a detailed description o f procedure is given including the role of the Board of 
Works, Irish Privy Council dealing with Order in Council through Committee, Parliament, Treasury is 
given.

Ibid. p.250, this fate befell the Tralee and Dingle light Railway.

”  Ibid. p.251 where a complete summary o f the lines under the Tramwavs Act. 1883 is given. This 
includes the famous West Clare railway, also the Cavan and Leitrim. The list is a useful guide also to 
archival material available on the companies, files of which are in the National Archives.
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some 41 miles of railway was constructed in the poor districts of the west and South West 

under the Tramways Act. 1883. The financial aspects failed to attract sufficient capital. 

The Public Works Loans Acts made later improvements where the Treasury could loan 

money on the deposit of guaranteed shares.

The Tramways Act Found Defective by Allport Commission

The Allport Commission Inquiry was set up in 1886, the terms of reference of 

which were whether increased facilities could be afforded to trade or commerce by any 

changes legislative or otherwise in the organisation or management of the Irish railway 

system, or by extension of the Acts for aiding the construction of the tramways, or other 

cheap means of communication with existing lines. The time span between the 

Allpoft Coniithission Inquiry and the later Viceregal Cottmiission is depicted by Conroy 

as a phase in the progress of railways. The Tramways Act of 1883 was criticised by 

Allport ‘in no uncertain terms’ and further light railway legislation was suggested. 

Reminiscent of earlier criticism of railway legislation, procedure was seen as expensive 

and cumbrous due to the number of authorities involved. The financial aspects were also 

found wanting.

For the Clogher Valley railway as exemplified by the Commission and included 

in Conroy’s treatment of the theme, the amount was exorbitant at £100,000. Passing 

through two counties and four baronies it had to face two Grand Juries. The appointment 

of eight baronial directors and eleven auditors were contemplated by the legislation. 

Even the incorporation of existing tramway legislation had led to further expense. The 

legislation had no mediation feature in the event of conflict. The Privy Council had a 

wide power of veto. Surprisingly no provision was made for expenditure for capital

Ibid. p.2.S3, Details o f  these and allusion to their repayment in fiill is made 

pp. 1888, vol. 48.

See Conroy p.255 for detail on the difficulties and also Allport Commission Report Second Report o f the 
Roval Commission on Irish Public Works. 1888 P.P. 1888. Vol. 48. P.2 See also Conroy, p.259, where 
deffects in financing o f loss is explained.
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repairs, renewal of rolling stock and the permanent way. Later a reserved fund put 

forward in 1903 was set up by the Board of Works but few railway companies used it. 

The Tramways A ct 1883 increased the number of small companies, an aspect, which was 

a drawback to becoming paying concerns. As costs were not kept to a minimum as 

emphasised by Conroy “The small lines constructed under the Acts were burdened with
7Rdisproportionate costs”.

The interest of the shareholders was mainly in the financial security fi’om county 

cess and Government schemes rather than in the railway itself As put by Conroy “cattle 

might have been housed in the waiting rooms, yet the capitalists would have dealt merrily 

in the phantom stock of the undertaking, knowing that they had the local and Imperial
7Qguarantees at their backs”. . Tenants were said to pay the bulk of county cess rather 

than owners although it was suggested that they were not consulted about this, and they 

derived no advantage. No critical examination of a scheme was carried out by the 

Grand Jury, or by the Privy Council, as they were confined to the proposal before them. 

According to Coru’oy, if the Act had been used more freely disastrous consequences 

would have followed “as the promotion of the schemes and the choice of the sites of the 

lines depended on the caprice of any man who thought he could promote a line, the limits 

of the Government liability could have been reached without any benefit accruing to the
O 1

districts which were most in need of it”.

Ibid. p.257.

Conroy, ibid. p.259. 

^Ibid. p.26i.

“ Ibid.

Ibid.p.363.
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Light Rail with Mixed Traffic Overtaken by Road Transport

Most of the light railways were laid to a gauge of 3 feet (914mm). They were run 

as ‘mixed with both passengers and goods traffic, no great speed being required’. A 

disadvantage of the narrow gauge was that passengers and goods had to be changed over 

at the stations where the two gauges met. It was later decided to make some Light 

sections as branches of the standard gauge lines, and to the same gauge. Of the demise of 

the Light railways (with the exception at the time of the use of the narrow gauge railways 

by Bord Na Mona, carrying millions of tons of turf each year from the bogs to power 

stations and depots) Murray says “Road transport made the light railway less necessary; 

they have been closed and their track removed. But they are remembered for what they 

did for many poorer parts of Ireland”.

Dublin Rail Links to the West

Explanatory of the background to the competitive context o f railway construction 

westwards, an entreaty for official acceptance appeared in a pamphlet as a respectful 

remonstrance and reply. Difficulties were brought to light in arguing the case for 

acceptance of their line to the west, as against the preference by the Board of Trade for 

that of its rival. Longford and Athlone were the two points, where lines of traffic then 

crossed the Shannon, which were also adopted by their railway while the rival was the 

Portarlington line mooted by the more southerly bound company. A line via 

Portarlington is used today on part of the line common to rail links to Galway and 

Westport, Ballina. The shaping of the direction of the line from Dublin illustrates the 

history of influences of railway companies expanding operations. One company pushed 

for a link for the west from Mullingar. The GSWR proposal was said to be at variance

Murray, supra p. 109.

Observations of the Provisional Directors of the Mullingar, Athlone and Longford Railway on the Report 
o f the Board o f Trade on Railways proposed to be made in Ireland, Westward from Dublin Memorialists 
address to the Board o f Trade, Webb and Chapman, Dublin, 1845. See also appendix map, 1846. This 
document serves to show the very complicated approach to constructing a railway line against a 
background o f competition and a continuation o f an official policy against constructing a number of  
railways. In the long term policy had changed towards less developed regions.
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with the principle ‘that the railway should be brought to the traffic, and not the traffic to 

the railway’. Reference was made to the possibility of a west coast steam packet to 

which the Mullingar route would be the shortest one to provide a link to Blacksod or 

Sligo if  desirable.

The worst effect highlighted was that the rival line would not serve a population
O f

of some 1,30,000 people. It would compete also with both canals, unlike their line. . 

Part of the difficulty it was stressed arose from one line being favoured over another as 

intimated by the memorialists. In the end over a lapse of many years three companies 

succeeded in playing an active part in the different lines to the west. The Board of Trade 

saw a greater extent of accommodation offered by the Galway and Dublin than by the 

Mullingar scheme. The Board was also impressed with connecting a garrison town with 

the South but had not considered as claimed the advantage of connecting it to the north 

and north-west. The regard for the Shannon river as a drawback in the Report of the 

Board of Trade was questioned. The Shannon river could, it was suggested be a most 

direct communication, both to the north and south for military purposes if  necessary. It 

could also be a feeder for the railway and could even be used if necessary for gunboats.

The rates to be charged would also be cheaper on the Mullingar plan, as the line 

was shorter. The canal termini enabled a most suitable venue in Dublin, near the Liffey 

so that goods could be transferred from steamer to railway wagon directly. The use of 

the Royal canal bank where the railway was to be built was also to be a saving between

Ibid. p. 19 where the background to the rivalry is set out. One of the gentlemen who was a member of 
Parliament involved in the project by the memorialists, had started a rival project for a railway direct to 
Galway, later altering the original plan, which had been for a railway direct to Galway by branching from 
the Dublin to Cashel line at Sallins. Finding however that subscriptions could not be obtained, negotiations 
with parties in London and an arrangement for altering the project was said to come about ”so as to join 
that Company’s line at Portarlington; in consequence of which four of the English and one o f the Irish 
directors of that company have lately agreed to join the Committee of the Dublin and Galway line.” 
Nevertheless it was noted that they were not prepared to subscribe on their own account for the capital 
necessary to qualify them as directors, but requested to take the shares on account of the Cashel company.

Ibid. p.9, although for the rival plans and receipts were submitted for Naas as formally lodged, the 
receipts related to the projected income anticipated from carrying for example cattle, sheep and pigs and the 
rate calculated for passengers which were questioned by Dublin, Mullingar and Longford.
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Mullingar and Dublin for the 1st 50 miles of track as the company had bought the canal.
86

The Board of Trade it was suggested had been led to results more in accordance 

with those proposed by the Commissioners Report on railways for Ireland in 1838 than 

those in keeping with their own principles propounded by themselves. It set out to 

persuade a recommendation from the board for a railway from Dublin to Mullingar to 

Longford. It stressed that the Dublin to Mullingar and Longford ‘must be the legitimate 

main trunk for that district, over the rival line in pointing out how manifestly absurd it 

would be to bring traffic of Castlebar, Sligo Boyle etc via Portarlington’. A map of 

Ireland was attached showing the lines recommended by the Board coloured black, those 

by the Commissioners yellow, and the Mullingar line, red.

Allusion is made to the lack of an inland line to the north of Ireland in lieu of 

which the Board recommended that branches should be made from the Drogheda line. It 

was on this account suggested that the Mullingar line was of double importance and 

should be viewed on the broad principles of public good and national interests. By 

reference to the map it was suggested that the line from Dublin to Mullingar and thence 

to Longford ‘traverses very nearly the centre of the district intervening between the lines 

of railway on the north, as approved by the Board of Trade, and the Dublin and Cashel 

line on the south’. The area comprised the most productive part of the intervening 

districts and could afford accommodation in the direct line of the stream of goods and 

passengers from a long distance both from the west and the north-west, and also through

Ibid p. 10-12 Concern about the future viability of the Royal canal had in 1837-38 caused railways 
westwards to be disallowed in the official railway Commission Report. Surprisingly at the later juncture 
even the operation of the atmospheric principle was mentioned on account of the abundant water supply, 
claiming that the cost would be one tenth that of steam thereby contributing to a low rate of carriage.

See Report of engineer John McNeill, who details the progress on locating the connection to the west and 
refers to an objection by the Great Southern and Western for choice of point at Sallins branching from the 
trunk of the Great Southern and Western later abandoned as the amount of traffic would not justify the 
undertaking, a 2nd choice near Celbridge was too near the main trunk of the Gi eat Southern and Western. 
After this on instructions, a survey for a trunk line was undertaken and an independent terminus in Dublin, 
extending into a district eligible in traffic and not embraced by any existing railway. The Dublin terminus 
at the North West of Dublin was equidistant from the Drogheda terminus and the Great Southern near 
Kilmainham hospital. See Appendix B, Sir John McNeill Report to the Provisional Directors of the Great 
Western railway from Dublin to Mullingar, with branches to Athlone and Mullingar p.24.
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the richest parts o f Meath and Westmeath. With the purchase o f the Royal canal no 

injury would be inflicted on the proprietors. The pamphlet notes however despite the 

economy for building on tow paths o f the canal and the other benefits that:

“Nevertheless throughout this Report the Board treat the whole matter as a 
competition between a line from Dublin via Mullingar to Galway, and a line 
from Portarlington, on the Dublin and Cashel to Galway”. **

The competition was seen to exist in reality only as between the branch line from 

Mullingar via Athlone to Galway, and the branch line from Portarlington, across the Bog 

o f Allen district via Tullamore and Athlone to Galway. The facts on the relative merits 

o f  the two were set out and ultimately the question o f competition was narrowed being 

according to the pamphlet, a consideration o f the relative merits o f a line from Athlone to 

Mullingar and a line from Athlone to Portarlington, as a means o f bringing the traffic o f 

Galway and that portion of the west which would be accommodated by the Galway and
O Q

Athlone railway to Dublin.

The memorialists stated that they were willing also to build a line from Athlone to 

Galway if granted the power and had lodged plans to proceed for a bill if  the Board 

approved o f a line in that direction between Athlone via Ballinasloe to Galway which it 

was claimed did not materially differ from the rival except the line by it (Mullingar 

Company) was eight miles shorter. As so put, with the exception o f a detour by 

Loughrea the line from Mullingar to Galway was 77 Vi miles, while the rival line from 

Portarlington to Galway was 95 miles.

The lines Athlone to Mullingar and Athlone to Portarlington were next, each 

compared in terms o f traffic and districts traversed. In accordance with the topographical 

map o f the Commission as to the line urged, it was shown not to interfere with existing 

canals, and was therefore in keeping with the Report, meaning the Drummond

** Ibid p.5, 

Ibid. pp.6-7.
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Commission Report then over a decade old. Further the line was to go through very 

populous districts. On the other hand it was argued that the rival from Portarlington on 

the Dublin and Cashel line would chiefly pass through the bog of Allen and marshy lands 

of Kings County, while only skirting the rich agricultural districts. They were 

confident on a full open investigation that their line would, compared to that by 

Tullamore, receive approval and preference before the Parliamentary Committee, (a later 

stage in the process to get approval for a railway at that time). Overall it was felt that if 

the Southwest was connected with Dublin by a circuitous route being that proposed via 

Portarlington, then such places as Westmeath, Longford, and the adjoining districts 

would be virtually further removed from Dublin than the extreme west, in point of time 

and a corresponding disturbance in the value of property would result. Finally all the 

lines proposed brought about at different times links to different west based locations 

Their more detailed treatment in railway history of individual lines bears out the complex 

picture of their construction and change to the original system.

Deadline for Amalgamation

The rationalisation of railways was to follow from a policy of encouraging 

amalgamation through setting a deadline for the same. The major companies being The 

Great Southern and Western, the Midland Great Western and the Dublin and South 

Eastern were by a Bill of 1924 to form the Great Southern Railway, which would absorb 

twenty-two other companies. There was to be voluntary agreement of terms between the 

parties or failing agreement on terms to be decided by the Transport Tribunal.

^  Ibid. p.9, Irish Great Western railway.

P.22'See where it is suggested that the line would involve a ten-mile detour via Portarlington 137 miles 
as opposed to 127. See also Conroy p. 19 on the 3 proposals by three competing companies to the west for 
overall picture o f early suggestions for a line after the Railway Commission Report, 1838. (1) Line for 
railway between Dublin to Athlone i.e. GW Railway from Mullingar and Royal Canal with branches to 
Longford and Athlone and if necessary to Galway fi'om Athlone. (2) Great Central Ireland Railway 
alternative to (1) Mullingar by going same as GSW to Longford and (2) branch near Killucan via Mullingar 
to Athlone and (3) outlined as from Galway to Portarlington where it would connect with Great Southern 
and Western Railway, the latter was the one favoured originally. See p.20 on Acts o f  1845, 1846 and 1847 
authorising line Dublin to Mullingar via Enfield and Galway.

6  Riain p. 16. Some complications are outlined by M 6  Riain regarding prior agreement by one 
company to merge before expiry o f  the ultimatum. The Dublin and South Eastern Railways comprised
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Private Enterprise Prevailing Over State Built Railways

A loan system for some of the mainline railways carried the day rather than more 

generous proposals. A very generous proposal which was rejected was as detailed by 

McGartoll the suggestion of Lord Bentinck on February 4th 1847 who proposed the 

following - a sum of £16,000,000 to construct about 1,500 miles of railways which bill 

was heavily defeated at the second reading. . In a Government Bill in 1847 a number of 

loans at set amounts were earmarked for the different companies. The highest loan was 

£500,000 to the Midland Great Western Railway and the further sums in 1850 of 15,000, 

35,000 and 75,000 were given to three small companies.

The Railway Commission Report had suggested various modifications on English

procedure for cutting cost but in the end as put by McGartoll in quoting George O Brien;

“The construction of railways in Ireland was left to private enterprise. But 
the Government betrayed by its action an appreciation of the fact that the 
conditions of great Britain and Ireland were in no way similar, and the 
advance of money by way of loan to the Dublin and Kingstown Railway in 
1836 and to the Dublin and Drogheda Railway in 1842, was a tacit admission 
that the Irish Railways could not succeed without state aid”.

It is notable that many lines were in ‘a state of considerable indebtedness’ around 

1867 in Ireland according to evidence in the Devonshire Report and cash deficiencies 

were in the face of complaint levied on various districts to enable construction. Despite 

the financial aspect the maps point to a relatively large number of railways surviving

English railway companies whose prominent shareholders did not like the proposal at all Initially the 
Dublin and South Eastern Railways through correspondence intimated that if it were to lose its identity it 
wished to merge with the Great Northern Railway, (formed from a number of mergers in 1876). However 
in the end after appeal to the Transport Tribunal set up under the Act it went the way of other companies 
into the Great Southern and Western. Schemes were set up for the absorption of other companies. As 
noted by O Riain only three were excluded. The Listowel and Ballybunion Railway for example being one 
had ceased operations. Somewhat personifying its fate in quoting Fergus Mulligan O Riain says, “it 
expired in a fit of pique on discovering it was not invited to the party”.

McGartoll, supra p.9.

Ibid. p.9.

Ibid. p. 7.
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right up to the Beddy Report. The mere facility of the capital fund was not generally of 

itself sufficient to attract adequate finance in Ireland or England in regard to all lines. ^

From Restricting Amalgamation to Encouraging the Process

Amalgamation of railway companies in permanent form was treated as a question 

of public policy. It was not to take place without affording to Parliament the opportunity, 

of determining the conditions under which such amalgamation would be permitted. 

Amalgamation was to be assisted by specific legislation in the case of Ireland. A detailed 

picture of comparison between one railway company in England and all of the Irish lines 

put together was made by one dissenter arguing for state purchase as a remedy rather than 

the continuation of policy of leaving railways to the control of private enterprise. The 

rejection of the notion of compulsory purchase by the state of railways was met with 

dismay in media circles of the time. A dissenter reported that the state should purchase
97as a more long-term goal rather than in the immediate term.

A new Commission, set up to look at selected aspects including reduction of fares 

and concentration of management, pointed out that the days of unaided railways were 

over. Conroy skips ahead from the Devonshire Commission Report 1867 to a Select 

Committee Report on Railway Amalgamation of 1872 to highlight inaction on 

recommendations other than implementation of a few minor details. He treats the phase 

between 1865-1885 as one of state intervention. The Devonshire Commission Report of 

1867 favoured a policy of continuation of reliance on private enterprise to control 

railways. Referred to as the old story the approach met with biting criticism in Freeman’s 

Journal, describing the conclusions of the Report as rigmarole.

^  Report o f the Royal Commission on Railways, 1865.

McGartoll, pp.51-52. See also E Cleveland Stevens English Railways, Their Development and Relation 
to the State, 1915, p.59 on Select Committees.

^  The Freemans Journal. May 11, 1867.
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Ireland as Model in Transport Innovation

The excess in the cost of English railway lines over the system in Belgium set up 

by the state was the subject of inquiry by a Select Committee in Britain in 1844, which in 

setting out the most prominent reasons. ‘The want of any general plan in laying down 

lines of railway communication, and the necessity of conciliating local at the expense of 

general interests. Thus it is sufficient to cast an eye on the map to see that immense 

expense might, in many cases, have been avoided, by uniting lines in one common trunk 

with a common terminus, and avoiding urmecessary divergences. As early as the 1830’s 

in mooting the Irish rail structure more as a system some of these mistakes were avoided.

It was also claimed that the particular approach taken to railway construction in 

England suited conditions better than others. The progress and steering of the 

development of the Irish rail system was extolled as an example in a pamphlet written in 

1869 wherein it is stated that the Irish situation then comprising 1,900 miles of line in 

operation at a cost of 28,000,000 should be used thereafter as a guide in legislating for 

British and colonial railway systems.

On the many advantages of railways for the traveller in Ireland the following 

illustrates what the picture would look like for transport without them:

“A journey from Dublin to Cork, for instance, took nearly two days even by 
the mail coaches. When the railway was made, the time was reduced to eight 
hours, and was soon bettered. As the railway system spread it was easier to 
bring all sorts of goods to those who needed them, for tourists to reach 
attractive places and for farmers and fishermen to send their wares to 
markets. A country’s transport is a part of its history, and the Irish railways 
have undergone great changes since those early lines were opened. In many 
matters we have developed our own ways of doing things. Even in quite a 
short journey, we may see features of railway engineering and working which 
are of special interest...”.

”  Railways on continent involved state aid and control.

See E Cleveland Stephens supra, 62. Select Committee, 1844.
Kevin Murray, Text and Peter Jay illustrations ’’Irish Railways no 44 of the Irish environmental Library 

Series the Introduction, Folens, 1978.
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South and East Coast Railways

The Cork, Bandon and South coast Railway was said to have a long and 

successful history. The Waterford, Wicklow, and Dublin Railway incorporated in 

1846 served the East Coast. The Kingston to Dublin, being the first line in Ireland was to 

extend to Wicklow, Wexford and later Waterford, while Cork could be reached by rail in 

1849. The Report o f 1838 had recommended a line to the south west. Vignoles had 

considered a line from Dublin to Valentia. A railway from Limerick to Waterford was 

also recommended.

The Largest Railway Company in Ireland

The Great Southern and Western Railway (G.S.W.R) was incorporated in 1844 

followed the general direction o f the line proposed between Dublin and Cork in the 

Second Report (1838). Progress south of Cherry ville went ahead towards Thurles in 

nine sections. In order to speed up the building o f the remaining 78 miles to Cork. 

William Dargan was awarded the contract at £600,000. On the basis of providing work 

for the needy a loan o f £5000,000 was given by the Government and Limerick junction 

was reached in July 1848. By 29 October 1849 the line reached Blackpool a mile from 

Cork city. Six years elapsed before the tunnel was completed which was to extend the 

railway to Glenmanure Road.

Ibid. p.8.

O, Doyle and S.Hirsch, supra p.22 where the proposals and acts passed in 1837 are referred to in 
pointing out that the recommending o f different routes and the lack o f  capital caused suspension. See also 
reference to plan by a group o f  Dublin businessmen for a railway in 1842 to Cork, with links to Galway and 
Limerick later. The grandiose title as put by Doyle & Hirsch the Great Southern and Western Railway 
indicated its intentions as well. The Fishguard Rosslairfe route, which opened in 1906 and related harbour 
aspects was a joint venture o f  the English Great Western and the G.S.W.R. See also Simmons and Biddle 
p.230 on the Anglo Irish company relations i e. the giving o f a loan o f  £100 000 by the LNWR to build a 
line from New Ross to Waterford and had a seat on Board o f DWWR with links continuing until 1933 
under the successors o f the companies. See Simmons and Biddle p.231 on the giving o f  £25,000 for cross 
Cork city railway to  speed up fish and vegetable traffic for England.

7 and 8 Vic. cap. C. See also Murray, supra, see p.23 where a bill for line from Dublin to  Cashel was 
presented and was favoured by Peel who saw opportunity for English investment. There was no difficulty 
in raising the money -  a capital o f  1,300,000 and construction began in January 1845.

Ibid. p.23. See also Simmons and Biddle, p.231.
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The Great Southern and Western Company controlled the Dublin to Cork line, 

built branch lines, and became in time the largest Irish Railway Company, taking over 

many other railways. As put by Murray “Its trains ran to Waterford, Limerick, Sligo, 

Tralee, and other towns not in the original plan”. It provided the through route from 

Dublin to Cork and took over the lines o f other companies, which ran cross-country in the 

south at the turn o f the 20th century. McGartoll in giving more detail on aspects 

remarked that the company was incorporated to construct a line from Dublin to Thurles 

while the extension to Cork was authorised in 1845 and the extension to Cork to the 

present terminus was authorised by an Act o f 1846. The first part of the line Dublin 

to Monasterevan was opened in July 1846.

By the end o f 1850 the Great Southern and Western had 2 \ \ miles open for traffic 

and by 1855 ‘a complete line o f railway communication from Dublin to Cork existed’.

Acquisitions are discussed and relate to the taking over o f smaller railways, some of 

which were lines connected to the main line and also the taking over o f pxjwers imder 

Acts which gave authority to construct. The powers to construct the Kilorglin Railway 

for example were acquired by the Great Southern and Western Act. 1881. Among 

amalgamations in 1855 was the Roscrea and Parsonstown line 22 V2 miles long, which 

had been incorporated in 1853. The Irish South Eastern, which ran from Carlow to

' “ i l l  Ibid. p. 105.

8 & p Vic. cap. Cxxiv.

9 & 10 Vic. cap. Cxcvi.

The work of McGartoll does not allude specifically to the background to the emergence of the Midland 
Great Western, the company which linked Dublin to the west so that liis focus on the Great Southern and 
Western leaves gaps in showing how the MGW and GSWR came to have lines to the west. He referred to 
the Midland Great Western but little of its relation to the ultimate working out of the very complex 
background of rivalry with the Great Southern and Western The more recent book on the Midland Great 
Western gives the background in greater detail as an extensive book on one company, the MGWR.

McGartoll, supra p,23.
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Kilkenny a distance of 25 miles, was absorbed by the Great Southern and Western in 

1863.

Competition was introduced into acquisition when it was feared the south of

Ireland would be at the mercy of the Great Southern and Western. The Midland Great

Western and the Great Southern and Western both applied for acquisition of the

Waterford Limerick and Western. A joint Select Committee decided however in favour

of the Great Southern and Western, and authorised bills passed for the latter and a further

bill for the acquisition of the Waterford and Central Ireland. By 1898 the GSWR

took over the Waterford to Dungarvan and the Lismore and Fermoy Railways with a
11view to developing a route from Cork via Rosslare and Fishguard to London. . In 1901 

the company got permission to buy the Great Southern Hotels and in 1907 an additional 

hotel was built in Killamey.

Its monopolist position related to lines, which included routes between Dublin and 

Kilkenny, Cork, Limerick, and Killamey and even a line from Limerick to Sligo. 

According to Michael C Baker the Great Southern and Western Railway worked a new 

railway from Rosslaire to Waterford and to Mallow and Cork bought by an English 

company. Baker also refers to the English companies financing three East Coast 

railways. Railway workers were to play a key role in the strikes of 1913 and the 

Transport Union was set up. McGartoll remarks that the Great Southern and Western 

was the largest single company in Ireland in 1921. In time the Great Southern and

Ibid p.23.

Ibid. p.25.

"Mbid. p.26.

""Ibid.

Ibid,pp 12-15. See p.20-21 gives details o f  the trains from the various stations. Amien Street and 
location o f  the Royal canal.
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Western Railway connected to many narrow gauge railways of the later part of the 19th 

century..

Dublin to the West o f Ireland- On Its Feet for Railways

Each line to the west has a separate history, the lines had a common destiny as the 

stronger company came to take over lines. The Midland Great Western (M.G.W.) came 

to control the rail connection between Dublin with the West Coast towns of Mayo, 

Galway, Ballina and Sligo and approached GNR territory at Navan, Kingscourt, and 

Cavan. As put by Baker the hub of the MGW was Mullingar, while Limerick was the 

hub of the GSWR. In disregard of the recommendations of the Drummond Report in 

earlier days a line from Dublin to Galway via Sallins had been mooted albeit 

unsuccessfully in 1840. Some time later a group, which included the Great Southern and 

Western Railway directors, published a plan for a line from Dublin to Athlone and a 

branch to Longford. It was beset later by company disagreement in the Board of the 

Great Southern and Western Railway Company. This led to the setting up of a new 

company the Midland and Great Western Railway and the resignation of those supporting 

the scheme.

This company was according to Doyle and Hirsch to become finally the third 

largest of the pre-amalgamation railways with 538 route miles. As regards the statutory 

history the first Act of 1845 authorised a mainline from Dublin to Mullingar with a 

branch to Longford a distance of 76 miles. The extension from Mullingar to Galway was 

authorised by acts of 1846 and 1847 and mileage of .27 % miles and 48 Vi respectively. 

The section opened in 1851 making it “the longest stretch of railway opened at the one 

time in Ireland.” The branch to Longford was not constructed until the mainline was

The Percy French Song “Are Ye Right there Michael?” He also succeeded in a claim for damages 
against the West Clare railway when he missed a concert through the train arriving late. This light railway 
the West Clare became immortalised in song and in case law concerning damages for delay and a libel suit. 
Despite its sensitivity to adverse comment, its noted lack of punctuality continued once too often when the 
famous defendant Percy French arrived late for court, but in time to win the libel case brought against him. 
The railway was however to improve later, but the song continues to be sung and the railway has been 
restored more recently.
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complete. The latter opened as single track in 1855 and much later the line was doubled.

The branch to Cavan was opened in July 1856.

In referring to the background to the setting up of the Midland Great Western 

Doyle and Hirsch state that its obvious intention to reach Athlone ensured that the Great 

Southern and Western would promote its own line to that town. Around the 1850’s 

considerable rivalry existed between the Great Southern and Western and the Great 

Midland and Western over the operation of the canal owned by the Midland on which 

lower rates for traffic were charged, than the parallel rail services. Adding to the 

competitive aspirations for moving north westwards a new company called the Great 

Northern and Westwards came on the scene promoted by the Earl of Lucan and friends.

Following weeks of intense argument four Acts were passed. The Midland Great 

Western was authorised to extend from Longford to Sligo. The Great Southern and 

Western Railway was given power for a line to Athlone. The Great Northern and 

Western Railway was authorised to construct a line from Athlone to Castlerea. The 

Midland Great Western succeeded in a scheme to the west from Tullamore to Athlone, 

which opened in 1859.

See Doyle and Hirsch, supra, p.24 where the remaining 16 miles were doubled in 1878.

Ibid. a breakaway group o f Midland Great Western Railway formed the Irish Great Western Railway 
which proposed a line via Sallins, on the Great Southern and Western Railway to Galway. According to 
Doyle and Hirsch enthusiastic support was given by the Great Southern and Western, which persuaded the 
Irish Great Western Railway to alter the junction to Portarlington. This was to fail in 1847. The Great 
Southern and Western was succisssful in promoting a line o f its own between Portarlington and Athlone 
which opened as far as Tullamore on 2nd October 1854 and also to Athlone in 1859,

See Hirsch and Doyle, where the GSWR proposed a line to Sligo from Tullamore passing through 
Athlone and Roscommon. The other existing companies however presented counter proposals.

Ibid. pp.24-25 where the Great Southern and Western opened its line to Athlone in October 1859, while 
the Great Northern and Western Railway opened its section o f line from Athlone to Roscommon on 
February 13th 1860 and the extension to Castlerea on 13th November 1860.
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Early Entry into the Land for Building the Railway

In the case of the extensions authorised for construction by the Midland Great

Western Railway to Athlone and Galway the company was enabled to enter into

possession of the lands required for the railway at once with the approval of the Board of

Works on the delivery of a certificate of value to the persons entitled to receive it. By

an Act of 1852 power was given to deviate the extension to Longford. In 1857 an
1extension to Sligo was allowed. . In 1875 Spencer dock was opened and by the next

1
year 375 miles of line had been constructed. . Detailed financial aspects are described 

by McGartoll such as the baronial guarantee in the extension from Athlone to Galway, 

the loans of 1849 and the grants under the provisions of the Railwav’s Ireland Act. 1890 

to be used for the construction of extensions from Galway to Cliften. The last largest 

construction undertaken was the 17-mile extension from Kingscourt to Castleblaney, 

which was authorised in 1903. McGartoll outlines the amalgamations of the Midland 

Great Western i.e. the Sligo and Ballaghadereen Railway became vested by purchase in 

1879 having been incorporated in 1863 with a capital of 40,000 and loans of £13,300. In 

1887 the company amalgamated with the Great Northern and Western. The Midland 

Great Western had been working the line since 1870. Under the scheme of transfer 

McGartoll sets out in extensive detail the financial deal for shareholders. Under the 

Railwavs Ireland Act. 1890 grants of £440,000 were given by the Treasury to the 

Midland Great Western towards construction of extensions from Galway to Cliften, 

Westport and Mulranny railway and Ballina to Killalla.

The Great Northern and Western said to be nominally independent from the Great 

Southern and Western, was authorised in 1857 and backed by the Midland Great

9 and 10 Vic ccxiv and 10 11 Vic.cap, clxxvi.

McGartoll, supra p.27.

‘^Ibid.

'^“ ibid p 29.

'“ Ibid.
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Western, to build a line from Athlone to Roscommon and Castlerea. Later the route was 

extended to Claremorris and Castlebar in 1863, to Westport in 1866 and to Ballina in 

1873.

The historic crossing of the Shannon with the first line to the west did not produce 

great fanfare in Athlone. There had been agitation over the sale of houses for demolition 

and reactions to the death of people engaged in working on stretches of line construction 

from Mullingar with an inquest placing blame on the late hours worked. There had been 

strikes for wages by masons, said to be seeking 18 shillings a week. Most of all 

‘progress of the railway \vas identified with the ruling class who seemed unable to stem 

famine’.

As late as 1860 arbitration had to be resorted to in order to settle differences 

between companies. The rivals were confined to separate territories. Following this, the 

Great Southern and Western was confined to operate below the line from Dublin to 

Athlone and the Midland Great Western was to operate the line from Dublin to Athlone 

as well as north of the line. The latter company was said to complete its system over the 

remaining decades of the century. It reached in total about 538 miles before 

amalgamation with other railway companies in 1925.

Reflective of later influences on the rail system to west Murray notes ‘in fact a lot 

of the Western route is now single track to reduce the cost of keeping it in order, and the 

trains can pass each other at certain places only’. In describing the staffing systems of 

the time relating to each section of track he remarked on its need for operating a single 

line as requiring special care to avoid danger. Later, signalling was to be controlled

Ibid. p.29.
*^^Ibid. p. 83.

O Connor, supra p. 72.

Ibid. p.78.

Ibid. p.83.
K. Murray, Text and Peter Jay, illustrations ’’Irish Railways no 44 o f  the Irish Environmental Library 

Series, the Introduction, Folens, 1978, p l07 .
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from one signal cabin in Dublin, where the ‘operators can observe on an illuminated map 

the progress of every train in their area’.

Heuston Station is viewed as a cultural marker of the imbalance between city and 

country, in associating the railway with exodus in past times. It is also seen to epitomise 

the evolution of the island in furthering opportunity. The provision of work on railways 

reduced the burden on relief. The use of trains for the exodus of so many people has also 

been contrasted with the failure in lean times to bring food to the starving. Most 

harrowing are reminders of their time from allusions to begging scenes where for 

example the Riot Act was used to disperse needy crowds. Work on the railway however 

meant ‘a labourer could earn enough to feed himself and his family’. The railway 

was seen as on the side of the oppressor, despite providing some relief employment. At a 

time of unrest railway works became a focus for material for weaporuy. The work 

description on the Cork line would suggest that the one shilling a day was well earned by 

any standards. By contrast on the other hand a first class passenger on the train from 

Dublin to Carlow enjoyed the ambience of a Victorian drawing room.

‘^^Ibid. p 128.

O Connor, supra p. 54. 

Ibid. p.52.

Ibid. p.51.

260



CHAPTER 13 RAILWAY SAFETY AND THE LAW 

Tradition Leaning against Concurrent State and Railway Responsibility

Concerns with railway safety both in the past and more recent times have led to 

questions about the control and administration of railways as well as issues of 

responsibility. In the early days companies had a duty to maintain and work the railway 

in a manner compatible with public safety. The principles of railway safety applied in the 

UK, USA, and Europe were introduced elsewhere through the colonial system by cultural 

diffusion or through the selling of equipment. \  The 20th century has seen increased 

automation with the aim of reducing or eliminating human error. At the extreme even 

corporate manslaughter has become a focus of resort where technology has not been used 

as directed.

The rarity o f train accidents is said to account for their newsworthiness as in 

general far more people are killed on roads. Railway safety has a marked dependence on 

investment for upgrading and maintaining infrastructure and railway stock. Increased 

safety has depended on funding, development of technology and on the will and economy 

to use it. The proportion of road accidents in Ireland, although high by European 

standards, provides a contrast to the small number of accidents on railways. Official 

inquiries into railway disasters involving high-speed trains elsewhere leave little room for 

complacency on safety anywhere. The European Directive 91/ 440/ EEC aimed at 

provision of access through imposing new duties has with other sources on safety brought 

a new dimension to improving the systems in Europe. Limited headway was made in 

introducing competition. The pushing of railways by the European Commission has been 

compared to a driver trying to push a stubborn mule with every centimetre fought over.

‘ G Kitchenside, Great Train Disasters Parragon unit 13-17 Avon mouth, Bristol, 1997. See also LTC Roilt 
Red For Danger The Bodley Head, London 1955 which as a reliable source gives the reference to accidents 
from the beginning in 1830 to 1944 in conjunction with the Chief Inspecting Officer o f  Railways based on 
official reports and evidence with some accidents described in extensive detail. Note in particular it warns 
at the outset that Press reports and other second -hand accounts o f  railway accidents are usually inaccurate 
and lacking in essential particulars and that usually they omit reference to the mistakes that caused them 
and the lessons leamt from the mistakes. The precise circumstances attending a major railway disaster are 
often the subject o f  controversy. To disregard the official account would it is urged be to abandon fact for 
hearsay
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Adopting the European dimension was seen as largely a management revolution. The 

share by railways in freight had decreased between 1970 and 1998 from 30% to 14% and 

if coastal shipping and inland waterways are included in the calculation, the railways 

share has slipped to a meagre 8%. More troubling was the even weaker hold on the 

market of 10%, which has halved over the past three decades. Parallel with the slippage 

has been increased subvention. The Union’s railways cost about Euro 35 billion annually 

in grants for infrastructure projects and Public Services Obligation passenger support. 

The European Union has been influenced in approach by Anglo-American neo- liberal 

economics. Among these are standardisation in technology, replication o f on rail 

competition underpin the 91 / 440 Directive. US conditions differ with a wider share of 

the freight market, tracking systems stretching from the Pacific to the Atlantic, lines 

competing with each other. Separation of infrastructure from their operations in respect 

of financial accounts was envisaged as state control was the norm in Europe. The tans 

European Freight Freeways have been a disappointment generally although the Belifret 

corridor operated by the established state railways (Belgium /Luxembourg /France /Italy 

/Spain) has met with success. Opening up the market fiirther is in the pif>eline with a new 

Directive 2001/2 based on an open access principle for international freight. All railways 

are to be open to third party freight operators by March 2008. ^

While safety measures can cut down the number and severity o f accidents it is 

believed that they carmot preclude them altogether. In the Victorian era safety often 

depended on written instructions and rulebooks and accidents often resulted from failure 

rules. Some accidents in the past highlight a degree of laxity and even resistance to 

change to improve safety matters. Among these was an accident in 1868, which caused

 ̂ See ‘European Railways Slowly Open Up’, Modem Railways. October 2001, pp.42 -  45. A further 
proposal adopted by the Commission has been the idea of putting out to tender of socially necessary 
services subsidised by Public Service Obligation grants. The private sector would be enabled to compete 
against state operators. Some countries sought to retain the principle of single state owned operator. A 
staggering 500 amendments were proposed -  record number for debate in the European Parliament, 
Further measures proposed relate to the establishment of a new agency to cover safety issues. A common 
principle for charging was seen as necessary to follow on the principle o f open access. Costs differ greatly 
with the U.K more expensive than Sweden and the Netherlands A main aim was that of accountancy and 
transparency to make sure PSO money is not used to prop up other services. Common systems are aimed 
at through European Rail Traffic Management System and European Trmn Control System. Disparities 
resulted in poor service quality for the customer and the downward spiral in market share.
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the death o f 32 passengers, cited as the worst in terms o f the number o f deaths to that 

date. The number of fatalities has long since been exceeded. The particular accident 

occurred on the main line to Holyhead where carriages as runaways from a siding of a 

goods train collided with the Irish Mail. The runaways had drums of paraffin of some 8 

tons, which were thrown from the wagons. These broke up as they hit the engine and 

tender and leading coaches of the Irish Mail erupted in a gigantic fireball as burning coal 

ignited the paraffin thrown from the engine grate by the impact. No one in the front four 

carriages survived. After the Abergele collision and fire so called the absolute block 

system was adopted, which in an ideal world would have narrowed the gap between 

human error and perfect operating procedure. ^

Privatisation and the Safety Factor 

Regulator as Superstructure against operators

Under the British system, Railtrack originally carried ultimate responsibility for 

operating their network safely. Its role followed from splitting control on privatisation, in 

owning and having responsibility for infrastructure, its maintenance and its safety. Its 

profits come from fees payable from train operators using the tracks, which it can 

increase, subject to conditions. It owes duties, comparable in practical terms to charges 

to airlines for take off and landing. A drawback of the weapons of Regulators is however 

apparent in the application of the sanction of cutting government subsidies. The sanction 

for failure to provide investment and services promised would boomerang on the 

government and consumer. All but two o f the 25 operators have subsidies, which they 

require to break even. The Regulators comprised at the outset interested parties and 

government Regulators, with one monitoring safety, one managing performance, another 

representing passengers interests and one over Railtrack itself As a consequence of the 

Paddington disaster Railtrack was said to face unlimited fines over the signalling system 

at the site of the disaster which was ‘exceptionally difficult’ for train drivers to read. 

Further it was remarked that the executive’s rail inspectorate may also take the 

infrastructure (Railtrack) company to court over its failure to provide signallers with

 ̂ Ibid. pp.21-22.
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opportunities to practise their response to such emergencies. As put by the Transport 

editor, “A ‘stop’ message from the signal box was sent too late to prevent the collision”.

As a result Railtrack was being stripped of its strategic role in planning primary 

improvements to the network and was expected to be prosecuted by the Health and Safety 

Executive for its involvement in the crash. While privatisation is not of itself viewed as 

bad for safety the last independent Inspectw Rayner as quoted by Nicholas Faith 

remarked “There’s always going to be a balance between the need to make profit and the 

need to be safe. I think that airlines meet that very well, and some private railways in 

various parts o f the world.

New Influences on Accident Prevention

Privatised systems o f Japan where employees work for the company rather than 

for the nation, a notion seen as ambiguous, had also moved from company philosophy of 

pursuit of responsibility to finding out the real cause of the accident. Marking a change 

from the past, when orders came down from the top regarding accidents, today each 

employee was said to try to overcome the accident. As a new development a confidential 

reporting system was to be set up in Britain to report disturbing incidents. In the US 

railroads were self-regulated until 1970. The Federal government was given jurisdiction 

over all aspects of safety under The Federal Railroad Safetv Act. 1970. A new 

programme adopted by the Federal Railroad Administration known as the rail safety 

advisory committee comprised all the interest groups and they according to Faith 

negotiated rail safety regulations. A similar bipartisan approach was suggested for 

Britain. ^

In post-privatisation Britain responsibility was apparently too diffuse for blame to 

be apportioned satisfactwily. Faith alludes to Rayner’s view of the former system in that 

there was a vertical hierarchical chain of command, where in the absence of vandalism or

The Independent Tuesday 19, December 2000 See also “The Trains are a mess / A Tangle of Companies 
and Agencies” International Herald Tribune. Monday, December 11 2000 p.2.

’ N Faith Derail: Whv Trains Crash. Macmillan Press Ltd, 2000, p. 175.
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terrorism the railway system would accept responsibility. The modem change with 

privatisation meant different chains o f command as well as the disappearance o f old 

principles of improving safety by each incident. Rayner saw commercial considerations 

as compromising safety under privatisation. ^

Maintenance of Proper Safety Standards

Such disasters as the sinking o f  the Herald o f  Free Enterprise in 1987, the Kings 

Cross underground fire and the impact o f the Health and Safety Act. 1974 brought 

concerns with safety to the forefront. British Rail created a safety directorate. The 

Railway inspectorate was absorbed into the Health and safety Executive losing in the 

process its political but not its technical independence. The move was made for 

administrative tidiness and the desire to modernise a 150-year-old body, rather than as 

claimed that there weren’t enough retired officers from the Royal Engineers. One 

unfortunate result, according to Faith quoting Stanley Hall is “o f a publicly funded body 

(the HSE) prosecuting another such publicly funded body (B.R) in the publicly funded 

courts and being fined large sums o f public money, which could better be spent on safety 

projects”. ’’

A  study by Peter Semmens and Professor Trevor Kletz found that statistically, the 

chance o f a driver passing a signal at danger was roughly a tenth o f the level of a non

railway activity. Greater pressure on the system was evident from the report on SPAD 

(Signals passed at Danger) in 1986 explained by Semmens in terms that drivers encounter 

far more signals at danger. It could be seen how the need to cancel the AWS each time 

might subconsciously become an automatic reaction to  the hooter, rather than to check 

the aspect o f the signal ahead. It was not seen therefore as a problem of driving
Q

dangerously.

* Ibid pp 177-179. See p. 180 where contrasts in observance o f safety under BR are given 

 ̂Ibid. p. 169.

*Ibid. p. 170.
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Recommendations following accidents have focused on ATP and AWS. Their 

cost and the time span for installation involved have become political issues in the UK. 

Looking for scapegoats rather than the cause of an accident was viewed as part of an 

unpleasant cult of Clapham as in the prosecution of the driver in an accident in Purley 

which occurred after it. ^

For the earlier legal background o f  railway safety the 1840 Railway Regulation 

Act (Lord Seymours Act) brought about the appointment of the first inspecting officers of 

railways relating to public safety. The measure was identified with the role of the state in 

the public interest and imposed onerous duties to report all accidents involving personal 

injury on the part of companies. Later the 1842 Act (Gladstones Act) brought about inter 

alia a duty to report all serious accidents, whether there were personal injuries or not. A 

select Committee of 1839 appeared to have had significant influence in that while 

acknowledging that some control was necessary, it was felt that interference with the 

working o f railways should nevertheless be kept to a minimum.

In a safety Report for railways in Ireland 1998, sources on safety legislation in 

the clauses of the Regulation of Railways Acts of 1842 and 1871. and the Railway Act of 

1924. were reviewed and a safety audit was carried out and reported on. The Act of 1871 

as outlined authorised comprehensive orders on the types of reportable accidents, gave 

statutory backing to holding inquiries and to the setting up o f formal courts when 

desirable, as well as publication of Reports of both inquiries and of inspectors. The 

Report suggested as an option the strengthening of the railway inspecting officer role for 

all aspects of safety and further suggested that the application of section 7 of the Health 

and Safety Act to the railway duty of care to the public. Alternatively new railway law 

was suggested to deal better than the current sources and administration of law on safety.

The problem was said to arise fi'om the railway context of duty and the later 

uncoordinated Health and Safety dimension. It was shown that only the minister and iK>t

’ ibid. p. 173.
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the inspector had a power o f veto or direction over the railways’ actions. In meeting the 

requirements in the European dimension, where lamrod Eireann (I.E) would have 

responsibility for management of safety the continuing lack of a veto was seen to enable 

it to claim that responsibility has been assumed by the Department of Public Enterprise. 

For I.E. meeting augmented roles as safety certification body and as infrastructure 

controller, key areas were outlined, one relating to insuring that the Infrastructure 

Controller is applying robust and relevant scrutiny to applicants’ safety case and that 

approved licence holders are subsequently on an appropriate basis to ensure compliance.

A consultation paper for Proposals on new Safety Legislation published in 

February 2001 envisaged a new Railway Safety Advisory Council and a Railway Safety 

Authority. The Authority would be akin in the exercise of functions as a Regulatory 

Body to Electricity Regulation Act. 1999 and provisions would be similar to Section 7 of 

the Merchant Shipping (Investigative Committees) Act, 2000. A number of earlier 

provisions regarding safety would be repealed including Acts of 1842, 166S, 1871, 1878 

1900 and sections of the 1924 Act. Its role as proposed will involve fostering and 

encouraging safety, regulating and enforcing railway safety and the investigation and 

reporting on railway accidents and incidents The proposals were in response to 

recommendations by IRMS, which undertook an independent review of railway safety 

and published a number of reports. The Review mentioned in reference to the Report of 

1998 above gave little reason for complacency despite the good safety record of I.E.

Telegraph contributing to safety

Peter Semmens began his book Railway disasters o f  the World with “Safety is an 

emotive matter. It is, furthermore, one about which most of us have ambivalent attitudes, 

consciously or otherwise.” He noted the link between train and telegraph as perhaps the

See a Review o f  Railway Safety in Ireland on behalf o f  the Department o f Public Enterprise. Michael 
Hamlyn Associates Carl Bro. Rail Mertz and Mclellan 1998 p.104. See also pp.110-111. See website at 
www.dpe.ie. Report o f March 2000 Issue no.03 no. 2061 .01 a Review o f Progress. See p. 11 on industrial 
relations impact. See p i l l  on adoption o f European Directives into law. See p.47 on unreasonable risks. 
See also Guidelines to Safety cases.



biggest single contribution to railway safety, particularly on single line track routes, 

which are still today the majority of those in the world. Further progress in safety 

included the replacement of oil and gas lighting in trains by electricity. ’ *

Failure to observe signals correctly

The example o f the use o f green instead o f white as a signal was to avoid 

confusion with white streetlights bordering railway property being falsely read as clear 

signals. On the question as to what can go wrong Kitchenside remarked that many 

railways do not have automation. Indicative of the situation “Germany’s worst accident 

in the last twenty years was on a single line with the block system controlled by a

timetable and by telephone message. On many journeys the skill and knowledge of the
1 ^driver are all that lie between a safe journey and a high-speed wreck”. . Inquiry Reports 

continue to stress this. The Clapham train accident of 1992 in which thirty-five people 

were killed and four hundred injured involved a three-train collision. The crash resulted 

from a single wire that had made a false contact, causing a signal to show clear, when 

there was a train on the block. Not all accidents arise from errors of operation and 

signalling. One of the worst disasters according to Kitchenside involved the death of 400 

passengers from fumes and carbon monoxide poisoning, when trapped in a tunnel in a 

steam hauled train climbing a steep gradient through a tunnel.

Certain materials could cause greater calamity according to Kitchenside in the 

event of an accident, e.g. the 1913 collision the Leeds to Carlisle. The accident was 

in the category of accidents occurring through mistakes by drivers and engineers. The 

train was running through the Pennines when escaping gas burst into flames as a result of 

red hot coal from the engine firebox, causing an inferno which killed 14 people in the

'* Peter Semmens, Railway disasters o f  the World. Patrick Stephen Ltd, Publisher, 1994.

Kitchenside supra, p. 14.

Ibid. p. 15.

N. Faith supra p. 171.
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sleeping car. One train ran into the back of another, which had been stopped ahead. The 

guards from the train which had stopped tried to run back while showing a red light and 

putting down detonators in order to warn on hearing the train approaching, but it was too 

late.

Recommendations ensued so as to provide detonation, placing levers in signal 

boxes, the use of coloured flares for guards in cases of emergency (a notion apparently 

that was never taken up) and further trials of the automatic control system, where audible 

indications could be given of distant warning signals, called AWS (Automatic Warning 

System) then in operation on the Great Western Railway in England. Criticism was on 

the failure to observe signals correctly as in the instance the signal was for danger and not 

showing clear as thought by the driver and further for not protecting the train in 

accordance with instructions.

Other developments have included the use of track circuits, colour signalling 

instead of the fog man with detonators. As put by Semmens “the combination of these 

two forms of motive power were to revolutionise railway speeds in the second half of this 

century”. Reflective of the progress by 1965, speeds reached 125 mph led by the 

Japanese Shinkanese while the regular French TGV’S reached 186 mph. A trial run in 

Europe was said to reach 320-m.p.h.

Surprisingly, most dangers result from heavy rain, which can cause landslides and 

flooding. As more graphically depicted by the book the frequency with which trains have 

been pitched into swollen rivers, after a bridge or embankment has been weakened by 

floods is amazing. Such disasters have occurred throughout the century, right up to the 

late 1980’s. ***

Kitchenside supra, pp. 27-28, 

Ibid. p.28.

See Semmens, supra, pp. 8-9. 

Ibid. p.9.
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Since 1871 provision was made for a public inquiry system, which heretofore had 

been in the hands o f the railway inspectorate. A level crossing accident at Hixon in 

January 1968 was said to prompt only the second such inquiry under the Act. More

See Report of The Public Inquiry into the Accident at Hixon Level Crossin^ Jan. 6th. 1968 HMSO 
London Cmnd.3706 being an inquiry by order under sec. 7 of The Regulation of Railways Act 1871 into an 
accident in Staffordshire. See p.27. See in particular paragraph 73,74 regarding details of the Manchester 
to Euston Express (490 tons). The 11.30 a. m. carrying 300 passengers collided with a transformer (120 
tons) which was being escorted by crew and police, travelling, at a slow rate. None of the crew nor the 
police accompanying it knew the time sequence of operation of automatic crossings and so did not realise 
that they would have such short warning of the onset of a  train - just 20 seconds’ warning This was too 
short a time for such a long vehicle to cross going at a slow speed of just 2 miles per hour. As put by the 
report at paragraph 73 “no one paused to consider whether a train might be imminent”. “The use of the 
telephone by the driver of any large slowly moving vehicle to ascertain from the signalman whether he will 
have time to cross safely is vital to the safe use of level crossings. If that had been done on this occasion 
the disaster would not have happened'^ (at paragraph 74). The train driver, the second man, and a spare 
driver were killed as well as eight passengers in the train. Forty-two passengers were injured and a 
restaurant car attendant six o f them seriously. The transporter was going on a seven-mile journey ending 
beyond the crossing. The journey had been authorised by special order of the English Ministry of 
Transport. No one on the juggernaut was injured. See more recent details of Selby crash in February 
2001 where 10 people were killed said to be caused by such an unusual combination of circumstances that 
it could not have been foreseen. In contrast it is suggested that the Hatfield crash o f October 2000 which 
killed four and the Paddington and Southall crashes in 1999 and 1997, which killed 31 and 7, were the 
foreseeable outcome of human error and poor systems. Railtrack was said to have since Hatfield done a 
great deal to improve the condition o f  high-speed track, although not the best organised. See article “Mr 
Blair must be bolder and find a better way to run our transport systems”. The Independent March 30 2001, 
which looks at the issues of safety and structure, criticises the impression by the Government of 
powerlessness to do anything about an incompetently managed railway. Its remarks that rail privatisation 
was a success and that rail travel is safe were not to go unqualified. Privatisation resulted in increased rail 
traffic, but largely despite rather than because of the botched way the policy was carried out. Although 
railways are safer than long distance road travel and probably about as safe as the equivalent routes by air, 
they are it insists still not safe enough. It illustrated that markedly high standards of safety following the 
Cullen Report cannot be achieved overnight. The expensive automatic safety system to be used to 
minimise the risk was targeted at preventing trains going through red lights and it was according to the 
sensible programme of safety improvements to take up to 2008 as outlined by the Report. For the shorter 
term it recommended a cheaper one as realistic. As deadlines were required to be adhered to, the huge 
investment by taxpayers in the railways as well as the Government were seen as entitled to insist on 
completion of work on time. The issue of safety raises questions about the organisation of the rail industry. 
The latter is of significance when considering influences on models for organisation of railways. A select 
Committee coinciding with the Cullen Report had called for Railtrack to be re - nationalised but according 
to the article while it identified the right target it had failed to hit it. While train operating companies had 
lost their franchises as a result of poor performance most of the industry’s problems were seen to lie with 
Railtrack. O f importance is the observation that when privatised its main incentive was to engage in 
property development. Running more trains- the result of better marketing by private train operators -  was 
a nuisance, while safety was it seemed left to care for itself Re-nationalisation was not regarded as the 
answer. British Rail would it stressed have been no quicker to bring in automatic train protection. Given 
that they operate a natural monopoly under state regulation there was as suggested a need to devise a 
regime in which maximising the return for Railtrack shareholders could be aligned with the public interest. 
It was suggested that the incomprehensible plans for public -private partnerships in the Tube network and 
air traffic control had showed however that it was equally scared of privatisation and strong regulation, 
The latter joint elements were regarded as essential to a successful policy.
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recently well publicised inquiries relating to the Kings Cross Underground and the 

Clapham Junction collision drew an ‘over the top’ attitude. The methods of introduction 

of new precautions interfered with operational control itself instead of having the risks 

balanced as suggested. The working of the new policy could have ended in an 

unparalleled disaster in February 1991 on the London Underground.

In contrast to risks in train travel the annual risk o f death in a road accident 

according to Semmens is more than thirty times greater than on railways. . He noted 

the rarity of the use of judicial inquiries up to more recent times. Faith remarked on the 

Railway Inspectorate as perfectly adequate for dealing with the King’s Cross and the 

Clapham accidents as it had been in the past with more serious accidents.

Safety Depending on Regime o f Rules and Regulations

In demonstrating that trains are the safest form of land transport Kitchenside 

demonstrated that the UK proves the point with a figure of just over 3,000 passengers 

since the dawn of railways, over some 150 years. This was compared to the UK’s annual 

death toll on roads in recent years from all causes generally at 3,000 -  4,000. The low 

number does not include fatalities, which were the fault o f people themselves rather than 

railway operators or train crews, such as trying to beat trains at level crossings, ignoring 

stop signs or weaving around lowered barriers. The Highway code governs car drivers 

relying on common sense while the railway from earliest times is said to have a regime of 

rules and regulations ‘so that the working of trains can be made as safe as possible’.

Materials such as cast iron, relied on before steel and the use o f a time interval 

system due to lack of instant communication as to when a train was leaving or the other 

way round, increased risks of accidents. Surprisingly the time interval system given its 

drawbacks was said to survive for some sixty years, despite the introduction of the 

electric telegraph. On development of the latter it lead to what was simplified by railway

“  See Semmens supra, pp. 14-15.

Faith supra, p. 171.
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practice to the ‘block system’ used to indicate the condition of the hne between two 

stations. The person in charge of operations at a station was called a policeman (later to 

be replaced by signalmen), as security resembled the Metropolitan police.

Signalling was by hand through the use of different flags, before the use of 

mechanical signals and the later semaphone signals. Signalling was used to indicate 

whether the line was clear. The use of a red flag was for danger within five minutes after 

departure. Green was for caution if within 10 minutes, where a train was allowed to go 

ahead at reduced speed. If ten minutes had elapsed a clear white signal allowed 

progression at normal speed.

The Railway Inspectorate, which monitored safety, had few powers o f 

enforcement and was said on that account to cajole the management of the railways to 

use the precautions as ‘not all companies were convinced that money should be spent on
') 'Ksuch precautions’. . Single lines were seen as posing greater risks of danger on account 

of trains having to work both ways over one set of rails. The latter once saw the need for 

a man to escort each train before the introduction of an automation system. A variety of 

systems were used ranging from the staff system (unable to proceed unless in possession 

of a staff or token) to timetable and train order systems. The latter predominated on the 

continent o f Europe and North America, where altered arrangements were communicated 

by the line controller or station master at each end of the single line by telegraph, later 

telephone or ‘more normally by written train order’.

Early Train Accident in Ireland Forcing Adoption o f Specific Technology

A Sunday school excursion by train, which was due to start at 10.00 from Armagh 

to Warrenpoint resulted in the death o f 80 passengers including 22 children, and over 260

“  Kitchenside, p. 14. 

“ ibid. p. 10.

Ibid. p. 11.
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was injured. Using the time interval system the 10.35 train was sent on the line by 

Armagh staff who were unaware that disaster had befallen the earlier excursion train, 

which had travelled at 10.15.hauling 15 coaches with only a small engine which proved 

inadequate for the terrain. The tragedy caused the passing of the Regulation of Railways 

Act. 1889 as a measure to improve safety by requiring the use of automatic continuous 

brakes and the Act applied throughout the British Isles. The statute was said to put safety 

standards ahead of other countries at the time, where the railway inspectorate could 

enforce the installation of the absolute block system on passenger lines, interlocking of 

signal and points levers in signal boxes and automatic continuous brakes on passenger 

lines. As it had been the worst accident in the British Isles at the time it was said to hold 

the macabre record for 26 years.

The train was unable to get to the top o f a summit and it was decided to take two 

coaches to the sidling of the next station and to return for the remaining carriages. As 

described, the engine must have gone backwards for just a few inches, enough however 

to spell disaster for the 10 coaches crammed with passengers on the steep gradient. As it 

began to move it gathered speed running backwards to Armagh. The runaway coaches 

hit the oncoming train travelling at some 40 m.p.h. The guards van and two coaches 

were as described smashed into matchwood. The tender and coaches of the 10.35 

became uncoupled and the vacuum brake became ineffective.

Uneasy Concern with Railway Safety

Transport matters have been less a feature of the Irish newspaper media vdth the 

exception of ongoing traffic congestion. In modem times a number of matters 

surrounding rail crash inquiries have drawn some public wrath. Among these was the 

reaction to immunity in the Paddington Inquiry sought (to establish the truth) and which 

was granted by Lord Williams the Attorney General. It was suggested that the extent o f 

such a move was to render certain key documents inadmissible, the most likely of which

See Kitchenside See also Simmons and Biddle supra p.231. See D Woods Armagh Rail Disaster June 
n *  1889 Armagh District Council 1989.
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would be to leave nothing to base a case on. This would result therefore it was thought in 

the Paddington disaster firms escaping prosecution, although 31 people had been killed 

and 250 injured when two trains crashed near Paddington in London, after one train 

ploughed through a partially obscured red light signal. It was also suggested that to speed 

up the delivery of recommendations on rail safety the starting of the inquiry before 

decisions on prosecuting would raise the risk of prejudicial material emerging at the 

inquiry. As put by the solicitor Louise Christian for one of the victims, “this means that 

there has been a decision by the government not to prosecute and that is very disturbing”. 

On something as political as the railways and the crash the decision whether to prosecute 

or not should be taken it was suggested by a wholly independent prosecuting authority 

and not the government.

Investment Linked to Safety

Questions surround whether the drive for profits might compromise safety 

responsibilities. Funding of safety devices such as ATP at a cost of some 2 bn was 

suggested by a safety review following the Paddington disaster. In somewhat stark 

comparative costings of saving life on the railway as opposed to other areas an editorial 

in a newspaper evaluated as follows: “It is reckoned that the 3 m. of investment needed to 

save one life on the railway could save five to ten people on the roads, up to 100 in the 

health service, and up to 40,000 in the third world”. The decision to allow Railtrack to 

have responsibility for safety through the setting up of a subsidiary company was 

according to one newspaper quoting the mother o f a victim in the Paddington crash “like 

putting Peter Rabbit in charge of a lettuce patch.” The installing of some 2.5 billion on 

safety equipment was to be achieved over 10 years. The report of Sir David Davies 

suggested cheaper and less sophisticated train safety system as the best short-term 

solution. The train protection system (TPS) recommended after the Clapham rail crash 

10 years earlier was not seen as the best immediate remedy for trains passing signals at

“  V Dodd “Fury over Rail Crash “immunity,” Guardian, January 10 2000. Typifying ongoing critical 
analysis it summed up public reaction following on from a public inquiry into the Paddington disaster, 
chaired by Lord Cullen.

The Guardian Wednesday February 23'**, 2000.
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clanger. The so called TPWSA at a cost o f  £250 m o f which Railtrack had committed 200 

m and the 26 train companies £50 m, would prevent according to the Report 70% of 

accidents by 2004. Installing this was suggested as a first stage, with upgrading o f the 

system as a second stage and ATP as the third, which would take 10 years to install. The 

2bn would have to come from the industry and apparently from subsidies and higher fares 

to passengers. It was explained that the basic TPWSA system would stop a train 

travelling at up to 70 mph towards a red light.

The more sophisticated version will stop trains up to 100 mph and could be fitted 

by 2003 in England. It was remarked that TPWSA could have prevented the Thames link 

train going through a red light at Paddington. ATP was fitted to the great Western train 

coming in the other direction but could not apparently have prevented the crash according 

to the article. The article gives the main points o f the three reports which followed the 

Paddington rail crash.

See “Protests as Railtrack keeps safety Role” The Guardian Wed 23 2000 The article gives the main 
points of three reports following the Paddington rail crash. See further article “Railtrack faces unlimited 
fine for Paddington crash”, The Independent. December 19, 2000 on Company already being stripped o f its 
strategic role in planning primary improvements to the network and expectation o f prosecution, following 
the HSE Report. Lord Cullen chaired the Public Enquiry into the tragedy. A Signal SN 109 had been 
passed on red on 7 occasions over the previous 5 years and TPWS would have stopped the Thames train if 
in operation but that equipment was said still not to be in operation. As noted there was an exceptionally 
difficult signalling task, while any act or omission by a driver constituted just one group of contributing 
factors. See K Harper “Deadline set for 3 bn Rail Safety Shake-Up” The Guardian March 30 2001 on 
accelerated timetable for ATPS under which drivers will be directed by a central control. This was to 
replace line signalling on all routes following a report produced by Lord Cullen and Professor John Uff 
(chaired the Southall crash of 1997) The industry was working towards a new European train control 
system (ETCS) and the London to Scotland west coast main route was to be the first line to get this by 
2005. The less safe and effective train protection warning system (TPWS) was to be fitted at a cost of 
500m borne mainly by Railtrack and this was to be installed by 2003. Quoting the Report of Uff / Cullen 
the serious shortcomings did not remove public concerns about the “possibility of further catastrophic 
accidents” “For the time being the safety of trains nmning up to 125 miles over the next three or four years 
will remain largely dependent on the vigilance and skill of the driver and the support systems which 
presently exist” . See also “B.Clement New Safety targets will mean years of rail chaos”. The Independent 
March 30 2001 which includes the key proposals of the Cullen Uff Report. In particular a key proposal 
was that it should be an “absolute requirement” that all lines carrying trains above 100 mph should be fitted 
with the European train control system (ETCS) by 2008. The article pointed to the difficulties with the 
deadline, which would, according to train operators’ mean extensive line closures for state of the art 
electronic equipment to stop trains passing red lights. The report argued for ATP called European Train 
control system, which stops trains automatically at red lights. A new system authority would oversee the 
installation. The report called for state funding, an aspect which led to conflict. The industry claimed it 
could take 10 to 20 years to install. The HSE said failure to comply with the deadlines would result in 
unlimited fines and that no train would be allowed to run without the equipment. Railtrack it said was 
trying to install the equipment by 2003 (TPWS being the cheaper electro-mechanical train protection and

275



In the Irish jurisdiction technical supervision is exercised by the government 

through an inspectorate responsible to the Minister for Enterprise. One comprehensive 

article outlines the law and points to the jurisdiction o f the Minister under past regulatory 

Acts affecting safety as unaltered by nationalisation. Independence of the inspectorate 

had remained unchanged. Functions o f the inspectorate can be divided into statutory 

approval of new physical works on railways carrying passenger traffic, accident 

investigation and technical advice to the minister on railway matters. A further additional 

feature was said to stem from the Health and Safety Act. As outlined above the safety 

sector is likely to undergo substantial change through the proposals for the Railway 

Safety Authority and the Railway Safety Council.

warning system which stops trains after danger signals but is less effective above 74 mph and which was 
backed for the short term by the report). Quoting the report on the latter “We remain concerned that the 
effectiveness of TPWS is least where the risk is greatest i.e. on high speed trains with breaking capability 
falling well below the optimum” However it was the only practical option in the short run. The 3bn for 
ETCS was regarded as tough but achievable. It was according to the article accepted that the next 
generation of train protection would have to be installed under European law and that it would be met by 
public funding. The need for justifying ETCS on cost benefit grounds had, therefore, been overtaken. 
Relatives were quoted as disappointed with one noting that other European countries had the system 
already whereas railways or rather the public in Britain had to wait another seven years. Another a survivor 
of the Southall crash pressed for “swingeing fines” as a threat over rail companies. See B Webster Rail, 
Inquiry seeks full safety system by 2010” The Times March 30 2001 on joint Inquiry into train protection 
systems with reference to government reflisal to commit itself to paying 2-3 bn. for cost of European 
control system, which stops trains at all speeds. The rail industry wants the taxpayer to foot the bill. Both 
track and trains have to be adapted for the ETCS system In contrast the Chief inspector was said to be 
optimistic on the general introduction of ETCS. He made the point that forty years ago John F Kennedy 
had said “We are going to put a man on the moon by the end o f the decade and, and that was a far more 
complex programme”. See also T Grayling “Trains and Shares and Planes” The Guardian May 4 2001 on 
suggestions for public ownership of Railtrack along lines of a non -profit trust as a practical and political 
winning formula following the examples of water utility non profit making companies. Much was seen to 
depend on whether the problem was structural or managerial. See on multiple personalities of Railtrack as 
network operator, railway builder, profit making company and public service provider. Integration 
between track and operator would fiTigment the network although some would like to operate their own 
track. On the trust suggestion there could be inclusion o f  the different stakeholders namely Government, 
and train operating companies but also passengers and workforce. Some advantages mentioned included 
the removal o f conflict of interest, less constraint on financing by use o f private bonds, such as for the 
Channel tunnel link. The danger of exploiting monopoly status for profit would be removed. The example 
of National Air Traffic services was one model not dissimilar to a trust or public corporation and non-profit 
making. The article lists an array o f troubles o f Railtrack including that of the possibility o f corporate 
manslaughter for the deaths at H a^eld .

”  See Feehan J.V. Railway Inspecting Officer in Vol. 13 June 1979 Journal of the Railwav Societv pp.361- 
366. This is an important source on safety administration in explaining development o f rail safety and 
control in Ireland.
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CHAPTER 14 IMPACT OF THE LAW OF TORTS ON RAILWAYS 

Law on Accidents Not Uniform

Tort law lacked uniformity in the area of accident victims. Principles of law, 

which applied to the injured railway passenger, differed from that of the master’s 

responsibility for the negligent action of servants. Technical parallels and new risks of 

fast mass transport were worlds apart from coach travel by which development was 

influenced. The new situations led to exposition in case law of matters of general 

importance. Employer liability to third party victims such as passengers and others for 

the negligence of his servant was termed constructive negligence. This was in essence an 

early type of strict liability. As a distinct principle, law treated the injured employee in 

general as having consented to risks of injury by implication of his contract and death. 

Some contracts of passengers showed they could not recover as a result of exclusion of 

liability. Neither dependants of passengers nor employees alike could claim for fatal 

injuries. Under the new Fatal Injuries Act, 1846. in Armsworth v South Eastern Rail wav.

' dependants of a fatally injured employee successfully claimed compensation in the very 

first fatal injury case, arising from a railway accident. If the case had been followed 

thenceforward, accident law for workers and passengers fatally injured would have been 

uniform. No such claim could be brought before the Act, as human life was considered 

impossible to estimate to a man himself or to others connected with him and as put by 

Parke J the law “provides remedy for such mischiefs only as affect legal rights; and a
'y

man has not such a legal right in the life of his parent as he has in his own”. . 

Armsworth aged thirty-three, one of fifty six labourers, who worked through the night 

shifting chalk, died on the 12'*’ January 1847 as a direct resuh of the careless actions of 

his co-workers. He sat eager to start the work, on a truck carrying a load of chalk, which 

was to be imloaded. The empty truck provided was inadequate for the number of men. 

As a result of sudden jerking he was thrown off, run over and killed. There was a finding 

for the Plaintiff for negligence, which caused the death and compensation in the sum of

* (1848) 11 Jurist 758 It was from the report, the first such claims under fatal injury legislation, Lord 
Campbell’s Act, (9&10 Vict.c.93) passed 26* August 1846 A number of cases exemplify the implications 
of the passenger contract.

 ̂Ibid. p.759
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£100. Apart from explaining how the company could be liable through proof of 

negligence, raising of the defence of the manner of travelling, and curiously working all 

night, no legal problem or question of any kind arose on the application of the Act, on 

making the company vicariously liable for the death. Negligence could be as explained 

that of the company or its servants. It is of note however that the jury was warned not to 

be swayed in generosity by a rich defendant being sued by a poor labourer. It seems that 

the latter fear was to become a major influencing factor on law of negligence for injured 

workers, fatally and otherwise. An injury basis was advised in the case for compensation 

for the fatal injury. This proved a false dawn for uniformity as the hurdles long besetting 

the injured worker emerged also in fatal injury. Contrasting with the negligence claim of 

the railway passenger, consequent inequality of treatment came to be solved much later. ^

As the common employment rule crystallised in England the common law of 

employer’s liability to servants became severed permanently from respondeat superior. 

The so-called fellow servant rule was enunciated for the first time in the fatal injury case 

in Hutchinson v The York. Newcastle and Berwick Rv. It involved a collision between 

trains caused by negligence of employees. The Plaintiff, whose husband was fatally 

injured as he travelled on the train in the course of work, brought a claim under The Fatal 

Accidents Act. 1846. It was held that the action must fail because the deceased had in 

accepting employment impliedly agreed to run the risk of his fellow servants 

negligence..^. If the employee was a stranger travelling in the carriage for hire there 

would be liability. The case appeared to the court indistinguishable in principle from 

Priestlv v Fowler. Alderson B remarked on injury being in the course of employment

 ̂ See also for contemporary US approach Farewell v Boston and Worster Railroad (1842) 4 Mete Shaw CJ 
which asserted that respondeat superior did not apply to liability of masters for servants for negligent 
injury caused by one servant to another. Reliance was also placed on classical liberal economics for the 
premises of non-liability. The work bargain foreclosed the employee from legal recourse against the 
employer Risk was to be compensated only once and by the law of supply and demand, not the courts.

* (1850) 5 Exch. 343 See also p.353 for qualification of the fellow servant rule on negligence in common 
employment “that the master shall have taken due care not to expose his servant to unreasonable risks”.

’ Ibid., p.349

® £1837)3 M&M. 850
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and that in general a master was not liable to one servant for damage from another “we 

are o f  opinion that the master is not responsible, when he has selected persons o f  

competent care and skill”. ^. The employee had contracted to run the risk o f  injury. The 

negligence o f  a fellow servant was not that o f  his master. It was suggested there would 

be liability if  a servant was injured who was not at the time acting in the service o f  his 

master, by negligence o f  another servant. It was a duty to employ people with ordinary 

skill and care. *

Irish case law followed English precedent albeit reluctantly. Employer liability 

and nuisance were among the few court decisions, which were said to favour railways. ^ .

’ p.351

* See p.354 citing Wigmore & Administratrix v Jay 5 Ex. Only late in the century the foundations of 
common employment were tested in both law and reason. The application of the common employment rule 
was constrained by the Employers’ Liability Act. 1880. The principle was that there was liability where the 
act of the servant was the employer’s act. The employer was only liable vicariously in the situation where 
he failed to employ fellow servants of competent care and skill. Others, such as passengers could treat the 
act of the servant as the act of the master. Priestlv v Fowler has been described also as a case on employers 
personal liability. Three further decisions extended the original application even further against such 
claims The case of Degg v Midland Rv. Co. (1857) IH & N .773 for example illustrated a new situation, 
where even volunteer workers were barred by the doctrine from recovery for damages from injury. Over 
most of the Victorian era Lord Bramwell saw consideration of the abolition of the rule as an attack on the 
sanctity of the contract of employment. The act of servant was that of master, but servants could not claim 
“0m/ facit per alium,facit per se". The servant could not defend himself against a claim by a third party 
nor claim for injury to himself by his own unskillfulness from his master on the point of law of negligence 
being that of the master.

Promotion o f the ethic of individual autonomy and responsibility influenced law on employment 
accidents. Freedom of contact approach and assumption of risk by employees was another. Passengers 
might travel as shown by case law at their own risk. Irish case law concerning injury in railway activities 
followed English case law. Statutory interpretation or a point of common law, however, tended it is said 
not to favour railway companies. See Kostal supra, p.359, “notable victories were as rare as hen’s teeth” 
on Railway Gazette June, 1845 resolving that “We must shake off those legal trammels which have been 
imposed upon us by designing lawyers, and at once get rid of the incomprehensible balderdash in which 
railway legislation is invariably enveloped in” but note the Gazette commenced in 1893. English railways 
and English law were locked together from the beginning in a ’’powerful dialectical exchange” in English 
railway enterprise. The industry is depicted as moved by law and lawyers as an industry from a position of 
limitless promise to one of endemic crisis. See also p.314 on theory of voluntary assumption of risk 
applied in employment although not pre-determined by precedent. Bias rather than logic in legal principle 
appears according to the analysis of Kostal to have been the determinant of the course of development. 
Overall in terms of responsibility as put railways were to be vigilant and workers were to be disciplined. 
The contract was treated as the primary source of rights between employers and employees. Baron 
Bramwell J adopting an idealist position, viewed wages as the reward for risk and as socially progressive, a 
buttress of individual freedom. See pp.317-318. Such cases were never tested in the High Court. See in 
particular p.320 on influence of the vacuum from absence of stringent safety legislation for railways being 
filled by enhancing passenger safety in the choice by judges of direction for passenger law. The goal of
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Perrin J in Mclnemev v Waterford and Kilkenny Ry.Co. boldly stated in 1858 in the 

face o f case law favouring the employer. “I cannot see the reason, the principle or the 

justice o f the authorities, which have been cited, but those authorities have been decided; 

and the present case, in my opinion, falls within the ambit o f those decisions”. O’Brien J 

also felt bound by the rule, noting the case could not be distinguished from Hutchinson v 

The York. Newcastle and Berwick Rv. The defence contended that liability “in the 

nature o f tort, is founded upon public policy and depends upon respondeat superior, 

because there cannot be a contract with strangers; but the master’s liability and obligation 

in respect of his servants, inter se, depend upon contract”. Contract was used even 

more widely than the employee situation to block claims in negligence. The application 

of contractarian ideas was responsible for bringing about different principles for 

employee accidents over law o f passenger accidents by judges. Attempts at waiver in 

passenger contracts were less successful. Exclusion clauses in the excursion ticket 

continued however over decades although held up to scrutiny in cases in excluding 

liability for negligence.

deterrence of companies from the use of unsafe operational practices was achieved by broad vicarious 
liability achieved by continuity of old carriers law By 1870 law suits of injured passengers and still larger 
numbers of employees were so numerous that one Queen’s Counsel feared that they would stifle all other 
business at Nisi Prius. See pp.276-277 regarding challenge to the rationale of the common employment 
rule by politician Lushington on the basis o f its foundations constituting unexamined beliefs. He pressed 
for justice in the light of its social effects through Parliament. By the 1870’s accident compensation law 
was called for, as in short the risks o f greatest dangers were finally seen to be paid the least, contrary to 
earlier theory. See p.277 on the challenging o f the so-called community o f employment as unreal in 1877. 
See p.278 on life of horse as of greater value than a railway servant,

(1857-59) It. Com. L Rep. V 8, 312 See p. 320

"  Ibid. See p.314. Priestly v Fowler was also cited in the case as authority as the leading case and the 
others, which had followed it including Hutchinson. Thereafter negligence actions, were blocked which 
would have been available through the vicarious liability principle as for railway passengers.

See Me Mahon and Binchy pp.l31 251 citing the case of Winterbottom v Wright (1842) 10 M & W 109, 
152 ER 402 in which a coach driver Plaintiff was unable to recover for serious injuries as liability was to be 
confined to contracting parties namely his employer and Postmaster-General through privity of contract 
“not to be ripped open by this action of tort” . See Somers v Erskine {1942} I.R.348 in action against a 
solicitor for professional negligence, continued after his death .The issue arose as to how negligence should 
be framed. Form of proceedings for negligence was of lesser importance to the substance. It was contended 
that it was not necessary to establish the existence of a contract. An analogy was postulated with the 
example o f suing a railway company for negligence and who may be entitled to succeed without proving 
purchase of a ticket. The duties of solicitor had their origin in contract. Maguire P stated that “although one 
may loosely describe failure in the duty as negligence, the obligation which has been broken is, in truth, 
one which arises out of the solicitor’s contract with his client”. See p.354. Davies v Hood 88 ILTR was 
followed, bearing on the point that duty arose out of the contract. Following Greer J’s test in Jarvis v Mov
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■Davies.Smith. Vandervell and Co.[19361 IK.B. 399, and followed in Liston v Munster and Leinster Bank 
(1940) LR. 77 in brief here that it may be tort even though there may happen to be a contract between the 
parties if the duty in fact arises independently of that contract. It was found difficult to dissociate the duty 
from the contract. “All that is necessary is to look at the substance of the action and decide whether it is 
founded on contract or tort.” p.356. See also Representatives of Corrv v Lucas (1868) IR 3 Cl 208. It was 
contended the action was for a tort arising out of the contract. The claim was for damages for injury from a 
defective boiler, purchased by the employer, which was used as first class for a steam engine \iijnch 
exploded, killing the employee. No one it was contended, but the person injured could claim for personal 
injuries in accordance with Gladwellv SteggaU_8Sc 67; 5 Bing. N.C. 733. See p.311. The argument based 
on cases in which the question was how far owners of dangerous things such as loaded firearms, ferocious 
dogs, causing injury were responsible for injuries resulting from negligence in the care and custody of such 
things were distinguished by Monahan C.J, as the boiler had been sold, so control had been parted with. -  
See p.213 - The court was referred to only one case of a vendor of a persona! chattel and it was held that 
there was responsibility to a person not a party to the contract for injury resulting from a breach of warranty 
Landridge v L ew  2 M&W. 519(the gun was purchased to be used by the Plaintiff). The allegation in 
Winterbottom v Wright was that the defendant, a contractor was by contract to provide a coach ,and keep it 
in sufficient order, repair and condition, that a Mr Atkinson, knowing of the contract agreed to supply 
horses. The driver the coachman knowing of the two contracts believing the coach to be in proper repair 
agreed with Atkinson to drive it, which he would not have done but on the faith of the agreements. The 
action was distinguished from Landridge on the ground of no fraud alleged and the Plaintiff not being a 
party to the contract. That case was considered stronger than that of Corry as there was an averment of 
knowledge of the contract in Winterbottom. Monahan CJ saw no difference between the unsuccessful 
coach driver and in the nature of things a boiler would be used by the purchasers servants. If the driver 
could not maintain an action having became such on the faith of the contract he could not see how the 
Plaintiff unaware of the warranty and who did not act on the face of it could do so. See p.215 See also 
pp.215-216 where two unsuccessful cases are cited. In Lonpmeid & Wife v Hollidav 6Ex 761 a lamp 
purchased by the husband of the Plaintiff was unable to recover. The jury did not find fraudulent 
misrepresentation in that the defendant was aware of the defect. If the defendant was guilty of fraudulent 
misrepresentation on which Mrs L acted the action could be maintained under Landridge v Lew. Quoting 
from Parke B. in Longmeid some light is thrown on the hoops necessary to succeed. “If there had been a 
breach of contract, the husband might have sued for it; but there being no misfeasance towards the wife, 
independently of the contract, she cannot sue.” In Collis v Seldon LR 3C.p.495. The defendant negligently 
hung a chandelier, knowing the Plaintiff would be there and through the fault of the defendant it fell and 
injured the Plaintiff. As there was no contract the declaration was held bad on demurer. As the principle in 
the cases could not be distinguished from the several earlier ones judgment was for the defendant. Note 
McMahon and Binchy p i32 emphasise repudiation o f “privity o f contract fallacy” in Donoghue v 
Stevenson. See pp.130-131 for modem relevance implications in particular the analysis o f McCann v 
Brinks Allied LTD [1997J 1 ILRM.p461 where a standard trading contract between two defendants 
excluded the bank from liability in the instance of robbery with assauh, to employees of Brinks. See p.465 
where there was no liability in law on the part of the bank for not doing more for the safety of employees of 
Brinks. It was regarded as a preventative rather than an intervening factor. See O’Flaherty J judgment 
p.465. See The Law Reform Act. 1958 s. 1 abolished the doctrine of common employment. Volenti nun f i t  
injuria was abolished by the Civil Liability Act, 1961. It is of importance that there were still advocates for 
limitation of liability for employers in all spheres of activity even late in the century. Reform of law was 
called for to remedy unfairness resulting from development of law, in that instead employers should not be 
liable to anybody for the negligent acts of their servants as made possible by vicarious liability. See 
pamphlet, J Browne “The Evils of Unlimited Liability for Accidents of Masters and Railway Companies 
since Lord Campbell’s Act”, Butterworths, London, 1870, exemplifying reaction to change in law in that 
the Respondeat Superior maxim applied making the employer liable even if someone is employed to drive 
carefully but drives furiously. Browne contrasted the approach with that of the criminal law, which 
imputed personal responsibility Qui Facit per Alium, Facit per se. Continuity of earlier law for injured 
passengers involved application of the vicarious liability of pre^industrial carriers. For long employees 
claimed to no avail on the maxim respondeat superior that negligence of one servant towards another made 
their employers vicariously liable for the injuries. See Kostal, p.258 that the minimum estimate o f deaths 
of railway employees between 1841-1871 was 6,200. See T Ingman “The Rise and Fall of Common
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Maintaining the Permanent Way and Embankments

Railway cases point to the need for very high standard of construction, 

maintenance and repair. Contemporary writers such as T.W Saunders in his treatise on 

neghgence saw the need to establish circumstances in which it could fairly be inferred 

that there was a reasonable possibility that the injury resulted from negligence from the 

want o f some precaution to which the defendant might and ought to have resort. 

Campbell a contemporary also regarded the fundamental dictum on negligence as 

denoting more a state o f mind rather than the act itself or the omission involved.

Employment” Juridical Review (1977-78), 106-115 in particular pp. 112 -113 on employers liability seen 
as plaguing the law for over a century. See also McManamon v Coras lompair Eireann f 19611 IR30 a case 
on injury on unloading a vehicle in a dangerous manner the non-delegation aspect of employer’s liability 
was illustrated. Contribution as to 50% of the damages was awarded. See McMahon and Binchy p 490. 
See also pp.480-531. Note in particular Bradley v CDS [1976] I.R. 217 on standard for discharge of duty as 
doing what is reasonable and prudent but allowance is also made for want of precaution by countervailing 
factors. A safety cage did not have to be attached to poles to enable safer changing of signal lights. The 
Plaintiff failed to satisfy a test in alleging something was undone. It was not a thing commonly done by 
others in like circumstances. Failing such proof the test is whether the precaution is one the reasonable man 
would think so obvious it would be unreasonable to omit it. See p 221 on glossed Lord Dunendin 
formulation on standard and mode of proof already followed by the Supreme Court. It was as put 
applicable to this class of case whether the employer has taken reasonable care for the safety of his 
employee or whether he has subjected them to unreasonable risk. The Plaintiff lost on appeal . to the 
Supreme Court by C.I.E. As noted by McMahon and Binchy the employer’s duty is not an unlimited one 
and that “the employer is not an insurer”. See p 480. See also p.529 on the need for a communicated 
waiver of voluntary assumption of risk. See also Atiyah Vicarious Liability in the Law of Torts. 
Butterworths, 1967.p278 suggesting that justice would seem to require compensation for customers 
entrusting themselves to the care and protection of servants of owners of premises for injuries caused by his 
servants. He noted citing railway cases that the weight of authority was against the view. See approach to 
railway accident and duty deriving from the implications of contract of carriage in Readhead v Midland 
Rv. Co (1869) LR .4 Q.B. 379 in particular p.385.

R.Campbell, The Law of Negligence. Stevens and Hayes, London, 1871, pp.1-15, for elaboration. See 
Smith V L & S. W. Rv. Co. (1856) L.R. 5 C. citing Blight v Birmingham Waterworks Companv 1 lExch. R. 
781 for dictum of Alderson B for description of negligence with no pretence to accurate definition and 
applying to a wide heterogeneous class ‘the omission to do something which a reasonable man, grounded 
upon the considerations which ordinarily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do’. See Campbell p.2 on definition serving to 
indicate the class of cases grouped under the tern negligence. See p.4 on influences of Roman law on 
negligence. See for contrast the limits to carriers duties to passengers in other circumstances of travel 
Pounder v North Eastern Railway 1891 I IQ.B where the Plaintiff known as a Candy Hall man, one who 
evicted coal pit men from their houses was assauhed by them at each station later on the train to the 
knowledge of the defendant’s servants, who did nothing to help. The injury was seen as not too remote at 
Durham County Court as resuking from negligence of the servants, in the overcrowding of the carriage, 
notice of the threat o f violence. In moving against the verdict for the Plaintiff Smith J saw the claim as an 
act of omission, which could not be supported without first establishing a duty to do that which it is said 
they omitted to do. See p.388. The duty arising out of the contract was to be determined on the facts 
known at the time of the contract. Ordinarily the duty was to carry with due care and diligence upon the 
contracted journey and to afford him reasonable accommodation. There was responsibility for omission by

282



Exemplified by cases, liability in the instance o f a brick falling from a railway bridge 

showed the occurrence itself as evidence of negligence where something less than 

ordinary negligence applied. The duty of maintaining the permanent way has been

the carrier to perform either of the duties for the ordinary consequences for the ordinary passengers. 
Overcrowding had been held to be evidence of negligence in Jackman v Metropolitan Rv. Co. 3 
App.Cas.193. It is of note that there was no evidence of breach of duty arising out of the contract of 
carriage as put by Smith J in cases of putting a known lunatic, a known biting dog, or a known leper or a 
man known to be drunk and quarrelsome, into the carriage as raised in argument had no bearing on the 
case. Assault was not a likely consequence from putting pit men believed to be one of the ordinary 
travelling public to travel with a passenger at the time of the contract See p.389. Mathew J saw only 
ordinary incidents of a journey, and by reference to what must be taken to have been in the contemplation 
of the parties when the contract of carriage was entered into. The principle in Readhead v Midland Rv. Co. 
Law Rep. 2 Q.B, 412 and Daniel v Metropolitan Rv. Co. Law Rep. (1868) 4 Q.B.591were referred to. 
Pressed to define the limits of the obligation it was contended for the Plaintiff for the broad proposition that 
the company were bound to take reasonable care for the safety of their passengers under all circumstances. 
This was countered by the examples of unexpected landslip, storm that could not be foreseen, a riot at a 
country station. Counsel relinquished the stance to just the circumstances of the case. “The truth is that no 
obligation is entered into by the railway company with reference to the exceptional and extraordinary 
circumstances affecting a particular individual ” Mathew J at p.390. In Daniel v Metropolitan Rv. Co. a 
girder was caused to fall by workmen of a contractor. For such work over a railway it was usual to have a 
servant signal to the workmen the approach of a train as a precaution. There was no evidence they knew 
the girder was being moved at the time of passing of the train or of the means used for moving it On liberty 
to draw inferences of fact the decision of Common Pleas was reversed by Exchequer Chamber in finding 
the defendant not guihy of negligence

Keamev v London B & S C Ry., (1870) L.R. 5.Q.B.411 as example of prima facie evidence of want of 
due diligence and illustrating that something less than ordinary negligence was sufficient. Hannen J 
dissented, seeing the evidence as “the bare fact that the accident happened from some unknown cause” He 
had suggested a theory (not in the evidence) as a possible hypothesis, that the cold night might have drawn 
the brick from its place. See pp.416-417. A portion of material fell as the Plaintiff walked under the 
bridge, over which a train had previously passed. The defendants called no evidence and rested their 
defence on there being no evidence of negligence. Unlike other cases of res ipsa loquitur nothing had been 
set in motion. The negligence found was in not maintaining the bridge. There was a duty to construct in a 
proper manner and to use all reasonable care and diligence in keeping it in such a state of repair that no 
damage from its defective condition should occur to those who passed under it, the public having a right to 
do so. Seep 411. Res ipsa loquitur The proximate cause showed the bridge was out of repair. It
was incumbent on the defendants to give rebuttal evidence, as it was their duty to use care and diligence. 
See also Campbell p.3 on want of diligence as a condition precedent to an injury or breach of duty being 
committed. See heedlessness, rashness, and intention as species of inadvertence but no one of itself 
constitutes injury or breach of duty. The opposite would be diligence, heed, and circumspection. “The 
greater the diligence required by law in the particular case, the smaller is the degree of negligence, which 
will be sufficient to make the act or omission an injury’. Note “reasonable” as a word of shifting import, 
but it was impossible to resist the inference that what the judges decided was what Roman lawyers would 
have called exacta diligenta. See Chambers p. 16. The case fitted into Scott v Liverpool Dock o. 3 H & C 
596 &”34 L.J. Ex. 17,22. Had ordinary negligence been required positive evidence as to the cause of the 
occurrence would have been required. Where strangers have a right, diligence was required in repair of 
premises and conduct of operations. There had been earlier cases. See harsh application outlining duty as 
to take reasonable care. e.g. Welfare v The L & B Rv. Co (1869) V 1 L.R 4 Q.B 693 a case where the 
Plaintiff had to pass through a door way of London Bridge station to become a passenger when he was hit 
by wood from roof, which was in a dangerous condition. A plank and roll of zinc fell from the portico and 
struck him as he was reading the time bill pasted on the wall. Cross-examination elicited that the legs of a 
man appeared through the hole of the roof from which the wood etc fell. Mellor J stated that the man on 
the roof cold be guilty of no negligence so that respondeat superior could not apply seeing the fall of the
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depicted in terms akin to the making and maintaining of public works i.e. to make and 

maintain it in a reasonable state of efficiency. In the more extreme situation of 

unavoidable risk for railways, there appears to be no general rule on the amount of vis 

major that affords a defence to negligence. Lines and embankments must be sufficient to 

withstand storms and the like which may reasonably be anticipated. In the context of the 

rule in Rylands v Fletcher Irish case law points as elsewhere to the need for a successful 

defence, to establish rare and extreme weather conditions, to exonerate from strict 

liability. A number of railway accidents exemplify the stringent duties involved. In 

Great Western Rv. of Canada v Braid and The Great Western of Canada v Fawcett 

judgments against the railway company were affirmed. On appeal to the Privy Council 

from Canada the cases were negligence actions for fatal injuries to two passengers on the 

Great Western in Canada where an embankment gave way after unusually heavy rain, 

along 45 yards in length on the line of track. A witness had said the weather “washed 

away bridges and portions of the road”. At two a.m. the train was precipitated into the 

breach. An earlier train had passed at ten past one. Chelmsford L. noted there could be 

no doubt that where an injury is alleged to have arisen from improper construction of a 

railway the fact of its having given way will amount to prima facie evidence of its 

insufficiency and this evidence may become conclusive from the absence of any proof on 

the part of the Company to rebut it. The Plaintiffs rested the case not only on the 

embankment falling in but called witnesses to give opinions on the cause of the injuries.

While the circumstances were facts to be proved the causes which produced the state of 

circumstances were necessarily matters of opinion and conjecture. Despite conflict in the 

latter witnesses spoke with one voice on the defective character of the drainage. In 

defence it was claimed that the company always had skilled engineers and could not be

plank as a “pure accident” . See p.697. See also pp 697 -^98 where Lush J found that no one could be 
liable for what was done by the man on the roof There was no evidence to justify the jury finding 
negligence in permitting the man to be on the roof p.698. Blackburn J who doubted the sufficiency of 
the evidence said that people employed to fix roofs were independent tradesmen not mere servants. Onus 
of proof that he was a servant was on the Plaintiff in that it could not be presumed but must be proved. 
Something more than the mere fact of the accident was necessary to make out a case. pp.699. See Clerk 
**and Lindsell on Torts, 18*'' ed. London, Sweet & Maxwell, p. 10 on function of the law of torts.

” (1863),M P.C .C  I N S .  p.lOl
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held liable even if the work was not judiciously constructed. The defence in both rested 

on proper construction, daily inspection of the line and the violence of the storm. There 

was non direction on the weather in both, which on satisfactory proof that the storm, 

which destroyed the embankment, was of such an extraordinary description, that no 

experience could have anticipated its occurrence. The latter would have an effect on the 

question of negligence. However the court came to the same verdict despite the lack of 

direction. Of important note is the remark that the amount of precaution, which ought to 

be taken to guard against any external violence to which it may be exposed, cannot be the 

subject of any precise rule, but must necessarily vary according to the varying local 

circumstances of each case. This case alluded to the difficulty in extracting any principle 

from decided cases. The case of Withers v The North Kent Rv. Co. was an action on 

keeping and maintaining the line. It was in a marshy country subject to floods and 

evidence was given of a storm lasting over 16 hours with violent rain, and that in 

consequence of this, a stream near the spot of the accident had been swollen to a torrent 

and washed away a bridge. By midnight the water had worn away the earth under the 

sleepers in some places leaving the rails unsupported and exposed. A verdict in Withers 

for the Plaintiff was set aside and a new trial granted with Pollock J saying the company 

was not bound to have a railway constructed to meet such extraordinary floods. Bramwell 

B saw the existence of the line over five years, notwithstanding that the district was 

subject to floods as tending to negative the only negligence that was set up. Bramwell J’s 

remarks differed to his language in Ruck v Williams concerning defective construction 

of sewers. Two severe storms had caused damage the second on 26th July 1855 before 

repairs were completed was without precedent for its violence. The Plaintiff was entitled 

to recover. The expectations of the extraordinary in weather for Bramwell J was 

remarkable apart from inconsistency in his approach as to the duty involved in guarding 

against it in the two cases. In short one can anticipate a storm once a century so that “it 

would be extraordinary if it did not happen within such a time as that” Unlike the railway 

duty of care, a flap or penstock of a permanent character; in order to guard against a thing

‘̂ Ibid. p. 121.

27 L.J.N.S.Exch.

27 LJ.N.S.
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likely to occur, not only in a short time but at all times may as he remarked “be said to be 

guilty o f negligence relatively to the probable event o f a storm happening in fifty years”. 

Railways in Canada ought to have constructed their works in such a manner as to be 

capable o f resisting all violence o f weather, which in the climate there might be expected 

though rarely to occur. There was no proof that nothing similar had been experienced 

before, nor was there anything to lead to the conclusion that it was at all improbable that 

such a storm might at any time occur. As can be seen this differed substantially from 

the duty in Withers v Nth Kent Rv. Although the Canadian railway had stood firm for 

five years it was as held not constructed, or at least not maintained, in a manner to enable 

it to resist any unusual pressure. In an Irish case McNamara v South Clare Railway
'71Co. a claim was made for £50 for injury to the Plaintiffs thumb, considered not too 

serious. It was proved there was at the time of the accident a storm of unusual violence, 

where the train had left a cutting and in the open at a sharp curve wind from the sea 

turned it over and fell about 15 feet, but there were no serious personal injuries. 

Consideration of the speed of the train and condition of the permanent way, showed as a 

fact it was travelling at a proper speed and the company had used all due diligence in 

maintaining the permanent way and that the accident had happened by unforeseen 

circumstances beyond their control.

Chelmsford L at p 121

“  See McMahon and Binchy supra p.730 who opine that only the most extreme of natural phenomena will 
afford a good defence. See also p 731 for their observation on foreseeability in lessening strictness of the 
Rule in Rvlands v Fletcher. Flooding occurring every twenty years was not enough for defence o f Act of 
God in Dockery v Manor Park Homebuilders Ltd. H.C April 10 1997 where pumping machinery to deal 
with water from a site was inadequate in the conditions to prevent escape of water into the house of the 
Plaintiff. See in particular Superquinn Ltd. v Brav UPC in 1987 as the first case where Act of God 
succeeded as a defence in a claim for damages, where flooding resulted from effects of Hurricane Charlie 
in the context of non-natural use of land. Nichols v Marsland (1876) 2 Ex D1 was preferred being in 
keeping with Cambridge Water Co. v Eastern Counties Leather Pic. See Campbell p 20 See for railway 
context Grote v Chester and Holvhead. RY. 2 EX R 251, cited in Donoghue v Stephenson. Note that the 
failure to maintain the railway was also treated as a criminal offence. There is a duty to maintain the line 
with reasonable efficiency where more than ordinary care is required. Every person privileged to make and 
maintain works is bound to do so in a reasonable state of efficiency so that negligence of servants, 
contractors and employees causing failure may be imputed to the person or corporation. See McMahon and 
Binchy p. 1111 for modem cases context of collateral negligence. See also Hogan and Morgan, 
Administrative Law in Ireland 3"*.ed. 1998, p.836.

(1897) Dec. Legal Decisions in Railway Cases, p.387.
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Statutory Defence of Nuisance Influenced by the Steam Engine

The statutory power to use steam engines marked an exception to liability at 

common law for keeping dangerous things. Compensation for nuisance for damages 

caused by sparks from railway engines was a problem specific to the early use of steam 

railways. The defence of statutory authority could apply in the absence of negligence,

j  when sparks from trains set property alight. The railway company could, it appears,

I  escape liability in law up to about 1860 if the use of the locomotive had been sanctioned
! 22I and authorised. In Vaughan v Taff Vale Ry. Co the circumstances of application for

statutory immunity came to be tested, as the railway company did not opt as usual to pay 

compensation for damage by sparks to a wood of the Plaintiff. Eight acres of wood was 

burned adjoining the railway embankment. It was contended for the Plaintiff that the 

wood was combustible being just about as safe as an open barrel of gunpowder would be 

in the Cyfarthfa rolling mill. Using steam engines without statutory authority resulted in 

liability for all damage done, irrespective of negligence - in short strict liability. It was 

not possible in the instance to run the railway economically if further precautions had to 

be taken. The Plaintiff argued that despite the latter assumption, the railway was still 

liable. Drawing on case law, the fact of an accident even if prima facie evidence of 

negligence was not conclusive proof of it. The case was fought on a strict liability 

principle as agreed between the parties.

Bramwell J’s dissenting judgment in his finding of negligence involved applying 

strict liability rather than applying the fault principle for damage caused by fire from 

sparks. At the time only the principle of negligence was available, as neither the tort in

(I860) 5 H & N 679 157, Exch. Rep 1351 per Cockbum C J at p.685. A verdict for the Plaintiff was later 
challenged however before the fiill Court o f the Exchequer (customary at the time) where the verdict was 
affirmed. The judgement o f  Bramwell J was overruled on Appeal Bramwell J delivered the only 
judgement and he was a member o f both courts. The statute giving authority to use locomotives would 
only exonerate the railway if  they were not negligent which according to Bramwell J they had been. The 
view o f the Court o f  Exchequer was at variance with Queens Bench in Rex v Pease 4 B & Adol.30, which 
the Exchequer Chamber upheld on appeal They could only be responsible for a negligent exercise o f  
statutory powers “They are not bound to abstain from using locomotive engines because sparks fly from 
them”. See p.683 as this was the point followed from Rex v Pease. See P S Atiyah, “Liability for Railway 
Nuisance in the English common Law: A historical footnote,” Journal o f  Law and Economics. 23 (1980), 
191-196. See also Ativah Vicarious Liabilitv in the Law o f Torts. Butterworths. 1967.
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Rvlands v Fletcher nor the principle o f res ipsa loquitur had developed. Without more, 

the absence in general o f being able to prove negligence meant defeat for a claim. 

Judgement later in Exchequer Chamber by Cockbum J was given for the railway 

company on the basis o f statutory authorisation to use steam engines. The use must be 

taken to be authorised unless negligence could be proved. On the pleadings there was no 

negligence so that the defendants could not be liable. The rule in Rvlands v Fletcher 

developed later was to impose a higher duty than diligence, which co-related to ordinary 

negligence. There could be no liability for an accident caused by the use authorised by 

the legislature without negligence. The defendants took all the care which they could 

under the circumstances. They did what the Act allowed them to do and took all possible 

care to prevent injury as stated by Wills J. As put by Backbum J. Rex v Pease ‘has 

settled that when the legislature has sanctioned the use o f a locomotive engine, there is no 

liability for injury caused by using it, so long as every precaution is taken consistent with 

its use’.

In Jones v Festinoe Railway Company liability was imposed on the company, 

where the burning o f the haystack and building of the Plaintiff occurred from a spark of 

one o f the engines o f a passenger train. As all reasonable and necessary precautions had 

been taken against emission and fires, they contended that they were not liable. The

^  Ibid pp 20-25. There was no principle except negligence on which Bramwell J. could apply his 
reasoning See Rvlands. v Fletcher 1R . 1 Exch. 270 & L.R. 3 H of L. See also McMahon and Binchy, supra 
p.752 for recent use of the rule, applying to “dangerous things” and the explanation of non-natural use of 
land. See further for modem relevance McMahon and Binchy p.97 on possibility of survival of direct 
consequences of Re Polemis in strict torts and drawing attention to the point that the reasonable foreseeable 
test of Wagon Mound (No 1) may not apply **.

'̂‘ Ibid. pp. 687-689

Jones v Festinoe Rv. Co. (1868) L.R 3 Q.B. 733.This was an action to recover £42.00 for damage alleged 
to have been sustained by the negligence of the defendants. Judgement was for the Defendant, against 
which the Plaintiff appealed. The act only authorised the making of a tramway so the case was not within 
Taff Vale so the fact of there being no negligence was immaterial. It was contended that at common law a 
person using a dangerous thing of a dangerous nature must use it at his peril if another is damaged by the 
use, citing Rvlands v Fletcher, L.R, 1.Ex. 265, 279. There was liability for the mere use in the absence of 
express statutory sanction. Blackburn J applied the rule of common law of Rvlands v Fletcher affirmed in 
the House of Lords, Law Rep. 3 H. L. 330. If there was statutory authority in Festinog reasonable 
precautions would have to be taken. It was what the Roman lawyer called Praestat Exactam Diligentiam. 
See Campbell p.24. See also Hammersmith Rv. Co. v Brand LR4 H.L.B.
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Plaintiff claimed they were not authorised by statute to use a locomotive and that they 

were liable at common law for any resulting injury to adjoining property. Rex v Pease 

and Vaughan v Taff Vale Rv. Co. were regarded by Blackburn J as the exceptions to this 

liability, “that when a man brings or uses a thing of a dangerous nature on his own land, 

he must keep it in at his peril; and is liable for the consequences if it escapes and does 

mjury to his neighbour”. . The Plaintiffs lacked express parliamentary powers to use 

steam engines. Rex v Pease (arose from the use of steam on the first railway) involved a 

criminal prosecution but the company had ‘unqualified authority of the legislature’ which 

legalised what would otherwise have been a nuisance. It is notable that the same 

principle was applied in Vaughan v Taff Vale, albeit a civil action. Authorisation meant 

using and carrying fire along the railway, so the act took the case out of the operation of 

the common law and legalised the use of dangerous engines, subject to the condition that 

the company took all reasonable precautions. In the absence of a licence as put by Lush J 

the company was left to their liabilities at common law.

Campbell remarked that railways were bound to take all reasonable precautions 

despite the benefit of statutory authority. If having done so the statutory authority would 

have been their warrant so that the loss would equate to damnum absque injuria. In time 

such cases involved liability, likened to keeping an animal at peril. The extreme degree 

of responsibility was a duty stronger than ordinary negligence, equivalent to 

circumstances implying a duty to restrain. Express statutory power reduced the legal 

character of the act from a use of property by the owner at his peril, although not 

prohibited by law, to a legitimate use for public purposes and with public sanctions and 

allowance. A restricted form of liability came with The Railwav Fires Act. 1905

Ibid. p.736.

Campbell, supra p.25 for elaboration of cases with Taff Vale likened to keeping a wild animal at peril 
extreme degree of responsibility. See R.McCracken, G, Jones, J.Pereira, S Payne Statutory Nuisance. 
Butterworths U.K 2001 for modem environmental considerations pp.67-68 on London Borough of 
Camden v London Underground ltd [200] Env LR 369 where the Divisional Court opined that second limb 
statutory nuisances but not “prejudicial to health” ones enjoyed immunity. As the opinion was not 
necessary for their decision it is not therefore binding. Where Parliament requires or authorises an activity 
that would otherwise be a common law nuisance it usually expressly or impliedly authorises if it is 
reasonably necessary to the activity authorised. See Manchester Corporation v Farnworth [1930] A C 171, 
which defined reasonable necessity, was said by the authors to be difficult to distinguish from the test of 
best practicable means. The onus of proving that the result is inevitable is on those who wish to escape
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which provided for limited compensation only in the case o f fire caused as a result o f the 

railway, specifying that it was not to exceed £100.00 and that the question o f contributory 

negligence could be considered. The claim applied to crops only and not to property such
•yo

as houses.

While legislative authority may in express terms authorise the commission of 

what would be a nuisance at common law, it may by necessary implication do so. On the 

other hand, legislation may specifically preserve the right o f action in nuisance, despite 

authority for commission o f certain undertakings. The extent and scope o f protection will 

have limitations in terms of what the act applies to. Difficulty arose as to the scope of 

protection in nuisance from an ancillary activity, where statutory authority applied to the 

works. In Kelly v Dublin County Council. O’ Hanlon J. expressed doubts in the face 

of two English cases to the contrary. Liability was imposed in the instance o f the use o f a 

depot, which caused nuisance from the activity o f storing vehicles, and materials, where 

the Plaintiffs complained o f noise dust and fumes. He held that liability should be 

imposed in view o f the location o f the depot and the lack of any evidence that the council 

had no alternative, or no reasonable alternative and had not shown it had not acted 

without negligence.

liability for nuisance. The criterion o f  inevitability is according to the case not what is theoretically 
possible, but what is possible according to  the state o f scientific knowledge at the time, having also in view 
a common sense appreciation, which cannot be rigidly defined, o f  practical feasibility in view o f situation 
and expense.

The Railway Fires Act. 1905 applied to Ireland which provided that there was no liability for damage by 
fire emitted from a locomotive except as provided by the Act. See Browne and Theobald supra for fire 
aspect up to 1860 p. 1124. See The Railway Fires Act 1931 where compensation was increased to £200 .00. 
See McMahon and Binchy supra pp. 492 citing the relevant law on statutory provision and implications 
relating to  commission o f  torts, where cases involving railways are referred to as well as the Railway Fires 
Act 1905 and the Railway Fires Amendment Act 1931. which extend protection to railways as does similar 
protection apply to other utilities. See also application o f  Rvlands v Fletcher where in Jones v Festino^ 
Railway Co 0868^ L R 3 OB 733 recovery for physical damage and economic loss under that tort. See 
Quill p. 232 further on who is entitled to claim in terms o f occupier and visitor in respect o f  damage to 
chattels and injury. See also implications o f  statutory authority for what may be violations o f  Planning Act 
1963 sec. 51 which prohibits noise and vibration.

^  Unreported High Court, 21, February, 1986, O ’Hanlon J. See McMahon and Binchy, p.710
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Implied statutory authorisation was the subject of London Brighton & South 

Coast Railway v Truman a decision of the House of Lords where a statute authorised 

the railway to acquire yards for cattle to be transported by rail. Noise, which interfered 

with people living in the vicinity, could not amount to nuisance. It was of necessity that 

the sheds used had to be near the stations and people being close to them.

Nuisance without Statutory Immunity

In Banford v Tumlev where statutory authority was not a consideration, the law 

on ordinary nuisance led to some judicial scrutiny of the interpretation of the making of 

reasonable and proper use of ones land. Pollock J. noted that “A clock striking the hour 

or a bell ringing for some domestic purpose, may be a nuisance if unreasonably loud and 

discordant of which the jury alone must judge...”so that given the compromises that 

belong to social life all that the law can do is to lay down some general and vague 

proposition which will be no guide to the jury in each particular case that may come
'K'ybefore them”. . The degree of inconvenience was also to be included. Brick making, 

using a brick kiln was not the common and ordinary use of land as remarked by 

Bramwell J, the judge who opined in Taff Vale that railways should pay for damage as in 

burning a wood. So here he noted that the public benefit claimed by the defendant should 

not be at the loss of the Plaintiff. The case of Hole v Barlow had led to claims to 

poison and spoil rivers, to bum up and devastate land, on the ground of public benefit. 

He could see no reason or principle in the defendant’s contention. Convenient, 

reasonable and proper use of land was intelligible when applied to such nuisances as

30

(1863-63) 3 B & S. 67, 122 Eng. Rep.27 (1862) concerned temporary brick making on land for building 
on land adjoining that o f  the Plaintiff and not a use for business. On appeal consequences o f  use were 
considered relevant. The case illustrates the contrast where statutory immunity amounted to disregard o f  
consequences as in the Taff Vale case. See Atiyah supra p 193 It is o f  note however that all precautions 
against injury had to be taken in that the law imposed high standards o f  care

Ibid. p.80.

Ibid. p.85.

“̂ (18581) 4C.B.N . S.
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would form the common or ordinary use of land. On giving judgment for the Plaintiff 

the parties afterwards agreed to enter a stet processus. Ultimately the court of Exchequer 

Chamber regarded the interference with the Plaintiffs comfort and enjoyment of his own 

lands from an activity on neighbouring land as a feature of the considerations involved in 

what constitutes reasonable and proper use.

Statutory Authority for Trespass

Public interest considerations may, however, outweigh private rights. The 

obligation on public utilities to compensate for overriding these rights ensures that some 

protection is still afforded to rights holders. Trespass under statutory authority will only 

be allowed where the authority to do so is clear. Thus it is effectively a right to purchase 

an intrusion rather than an unfettered right to interfere with property.

Act of trespass in the case of Perry v Kendricks Transport Ltd. the defendant 

was held not liable for the act of a stranger where a disused bus on the defendant’s land 

was blown up by trespassers who threw a lighted match into the petrol tank, injuring the 

Plaintiff. What had happened was unforeseeable.

p,87.

See E Quill, Torts in Ireland. Gill and Macmillan, Dublin, 1999, See p. 186 cases on statutory authority 
relating to public functions. See Woodhouse v Newrv Navigation Co (1898) 1 IR 161 concerned gross 
trespass in context of statutory authority. The defendants by Acts of Parliament had power to improve 
Newry river and Carlingford Lough, bur were by one Act to protect ouster beds of the Plaintiff. Stones etc 
were in and near the beds. The defendant was required to remove the rubbish and restore to previous 
condition despite protest on foot o f a mandatory injunction granted. The case cited Herron v Rathmines 
Improvement Commissioners (1892) A C 498.at pi 66. Note that the House of Lords held in the latter that 
the requirements of the Act must be observed in that it was not possible to get out of it on the grounds of 
expediency. The court could not as explained remodel arrangements sanctioned by statute. See p. 169 on 
transgression of general law and the Act. See Lancashire and Yorkshire Railwav v MacNicoll H919] 88 
L.J, KB 601. Atkin J. for conversion of goods elaborated and also English statute law on this area.
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Duty of Care to the Railway Passenger / Negligence Presumed or Mere Accident

In Detzt; v The Midland Ry. it was remarked “There is no absolute or intrinsic 

negligence, it is always relative to some circumstances of time, place or person”. 

Inevitable accident had been acknowledged in the earlier coach accident case law. The 

duty of care to passengers on the train fitted into more familiar territory than the 

locomotive vis a vis damage to property and interference with its enjoyment. Such 

carriage did not come within the definition of common carrier, which attached strict 

liability, but rather from that of ordinary care. Until changes made by statute law the 

railway was a common carrier to the goods, which it carried but not to its passengers. 

Coags V Bernard had long set out the liability involved. Carriers law may have had its 

real source in Roman law, rather than as claimed in custom of the realm. The public 

utility of the principle had led to its extension to carriers by land as well as by sea. In 

cases involving stagecoaches, precursors to the railway, judges and juries tightened the 

responsibility involved, resulting in a higher duty of care to passengers than ordinary 

negligence. Rapid transport was regarded as an element in the ratio of the great care 

required. The case of Christie v Griggs was the bedrock of law of coach carriers 

applied to the public carrier. The carrier of human passengers undertook that ‘as far as 

human care and foresight could go, he vsall provide for their safe conveyance’. This was 

an ambit in which most carrier accidents could be brought but it did not amount to strict 

liability. Onerous standards applied both for carriers personal acts of negligence and 

those of employees in stagecoach injury cases. Treated as a breach of the bargain the 

carrier was vicariously liable. It concerned an action against the proprietor of a stage 

coach, the Blackwall Stage on which the Plaintiff was travelling to London. It was an 

action in assumpsit alleging negligence of the driver and insufficiency of the carriage.

[1956] I WLR 85. See Kaye, supra p.585.

IHur & N 733 261. J., Ex 174 See also Crofts v Waterhouse.

L.d. R.a.y.m 909. 1 Smith’s L.C. 147,

See Campbell, p.35 This was to account for legal principle o f  what lawyers do not know or care to 
acknowledge its source

(1809).2. C.R. 79
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The Plaintiff proved the axle tree snapped in consequence of which he precipitated from 

the top of the coach and the bruises he received confined him to his bed for several 

weeks. It was contended that more was required e.g. evidence either of the driver being 

unskilful, or of the coach being insufficient. Sir James Mansfield C.J remarked “I think 

the Plaintiff has made a prima facie case by proving his going on the coach, the accident, 

and the damage he has suffered. It now lies on the other side to show, that the coach was 

as good a coach as could be made, and that the driver was as skilful a driver as could any 

where be found. What other evidence can the Plaintiff give? The passengers were 

probably all sailors and how do they know whether the coach was well built, or whether 

the coachman drove skilfully?” In many other cases of this kind, it must be equally 

impossible for the Plaintiff to give the evidence required. But when the breaking down or 

overturning of a coach is proved, negligence on the part of the owner is implied. He has 

always the means to rebut this presumption, if it be unfounded; and it is now incumbent 

on the defendant to make out, that the damage in this case arose from what the law 

considers a mere accident.” Several witnesses called swore that the axle-tree had been 

examined a few days before it broke, without any flaw being discovered in it; and that 

when the accident happened the coachman, a very skilful driver, was driving in the usual 

track and at a moderate pace. As the driver was cleared of negligence, the only question 

for the jury was the sufficiency of the coach. Mansfield CJ said if the axle-tree was 

sound as far as a human eye could discover, the defendant was not liable. As put on 

liability basis “There was a difference between a contract to carry goods, and a contract 

to carry passengers. For the goods the carrier was answerable at all events. But he did 

not warrant the safety of the passengers. His undertaking to them went no further than 

this, that as far as human care and foresight could go, he would provide for their safe 

conveyance.” If the breakdown was purely accidental, the Plaintiff had no remedy for the 

misfortune he had encountered.

By the mid 1840’s several hundred passengers were injured seriously but few 

apparently took action. Relatives of those who suffered fatal injury had no cause of

Ibid. p.80.
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action as common law required actions to be in personam. It appears that claims by 

injured passengers earlier were difficult to explain except that they were settled. It was 

necessary to prove negligence on the part of the carrier or his servants as expounded in 

Crofts V Waterhouse a case, which concerned the overturning of a coach on a 

moonlight night. The action was against a coach proprietor for having, by the negligence 

and improper conduct of his servants, overturned the coach and injured the Plaintiff. 

With a full moon and light enough to distinguish objects between two and three in the 

morning, there was nothing to prevent the coachman from keeping to the middle and 

even to the left side of the road. The driver relied on a familiar landmark of two houses, 

one of which had disappeared as a result of demolition only about twelve hours before 

leaving the rubbish by the side of the comer close to a comer. Mistaking the second 

cottage for the first the driver drove over the rubbish of the demolished cottage. At 

Dover assises it was held that as there was no obstacle on the road he ought to have kept 

within the limits of it and the Plaintiff was awarded £150 damages. On the ground of 

misdirection a new trial was sought. It was contended that whether the deviation was a 

result of negligence or unavoidable accident was a matter for the jury. The defendant 

would not be liable for unavoidable accident. A carrier of passengers was not like the 

carrier of goods, an insurer against all hazards except act of God or the kings enemies, 

nor was a coachman, bound to keep to the left side of the road when no other carriage is 

passing. The case was likened to that of a master of a ship, who should fall into peril by 

reason of a sea mark having been removed. The other side insisted the deviation from the 

limits of the road on a moonlight night was of itself an inexcusable act of negligence, and 

the deviation having been noticed in the charge to the jury, the question of negligence 

was sufficiently before them. Best CJ remarked however that the judge instead of

''^Ibid, p.81.
(1825) 3 Bing 319, 321. This case was cited as authority in Readhead v Midland Rv. Co. The coachman 

must have competent skill, and must use that skill with diligence, he must be well acquainted with the road 
he undertakes to drive; he must be provided with steady horses; a coach and hardness o f sufficient strength 
and properly made; and also with lights by night. If there be the least failure o f  any o f these things, the 
duty o f the coach proprietors is not fulfilled, and they are answerable for any injury or damage that 
happens. A rule nisi was made absolute Park J noted it was not clear that negligence can be laid to the 
defendant’s charge in the present case, for his coachman had no means o f knowing that the cottage, his 
accustomed landmark had been removed. Negligence in the ordinary sense applied in a case where there 
was not hire Moffat v Bateman L.R 3 P.C Ap.115 t a case where an accident arose from a kingbolt 
breaking. A blacksmith examined the carriage every three months and recent to the time so that there was 
no evidence o f negligence.
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leaving it to the jury to find whether there was any negligence told them that the 

coachman having gone out of the road, the Plaintiff was entitled to a verdict. The action 

could not be maintained unless negligence was proved and this was a matter for the jury. 

Liability principles were for the judge. When everything had been done that human 

prudence can suggest for the security of the passengers an accident may happen. He 

listed instances such as the lights being obscured by fog on a dark night; the horses 

becoming frightened; or, as it happened in the case the coachman may be deceived by a 

sudden alteration in objects near the road, which he had used to be directed on former 

journeys. “It is not his fault, if having exerted proper skill and care, he from accident gets 

off the road; and the proprietors are not answerable I think this case must again be 

submitted to a jury”. Park J stressed that the distinction between carriers of goods and 

carriers of passengers was not sufficiently left to the jury in that a carrier is only liable for 

negligence.

Between 1830 and 1847 it appears that as few as two lawsuits were recorded.

In Bridge v Grand Junction Rv. Co. “̂ judgment was given for the Plaintiff. It involved 

an accident where the defendant’s train collided with the Liverpool and Manchester train. 

Through the negligent management of a train it ran into another train in which the 

Plaintiff was travelling and injured him. The latter train did not belong to the defendant 

nor was the same under their control and management. Negligence was also alleged by 

the defendant in the management of the train carrying the Plaintiff in causing in part the 

collision. The latter raised a question of law as to whether the negligence excused the 

defendant’s negligence. The principle at the time was as stated by Lord Ellenborough 

and Bailey in Butterfield v Forrester and this was applied in that the negligence of the 

Plaintiff in order to preclude him from recovering, must be such as he could by ordinary 

care have avoided the consequences of the defendant’s negligence. The rule applied was 

that although there may have been negligence yet unless he might by the exercise of 

ordinary care have avoided the consequences of the defendant’s negligence he is entitled

See Kostal p. 283

(1838) 3 M & W Rep. 244 (Ex),

‘"Cro.Eliz.871.
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to recover; if  by ordinary care he might have avoided them, he is the author of his own
48wrong. .

I
i

The case o f Carpue v London and Brighton Ry. was the second recorded 

accident case, and involved derailment o f a train, where a passenger, a celebrated surgeon 

I was seriously injured. He recovered a large award o f damages (not disclosed). It was 

pleaded that ‘for hire and reward’ the railway had been under a legal duty to carry the 

Plaintiff with due care and skill. Seen as the beginning of the mischief o f large-scale 

damages it differed from that of private individuals for the same injury / negligence. The 

case relieved injured passengers from proving in a case the precise nature o f the accident.

The company would have to show it acted with reasonable care. In later cases the fact o f 

the accident became prima facie evidence. The decision was o f long-term importance as 

proof of the fact o f an accident was enough to raise a presumption o f negligence. The 

decision was never overturned. The exclusive management o f machinery and railway 

was shown in the case to be in the hands of the defendants. From such proof Denman 

1..J. saw it as presumable that the accident arose from their want of care. The case 

showed the difficulty with proving negligence, where only circumstantial evidence was

^  See p.248 Parke B

(1844) 5 Q B 747. See Kostal p.287. See also p.288 on the more troubling application o f ancient law o f 
deodand revived with increased railway fatalities around the 1830’s in the coroners court. On death by 
misadventure the object causing death could be forfeited to the king. The use o f  the deodand to deter 
negligence was recognised as a symptom o f anxiety about railway safety. Eventually Lord Campbell’s Act 
1845 modified common law on fatal deaths giving the right to sue. Both the Bill for the Act and the 
Deodands Abolition Bill were passed in August 1846. The vague language o f  the 1845 Act was 
transformed in case law in three years into a juggernaut. The Act led to the need for a value, which had to 
be put by common law on lost human life. Gillard v Lancashire and Yorkshire Railwav whose dependants 
recovered £750 although his income was £50 per year was one o f the first involving calculation o f damages 
under the Act. The case decided what the common law stated for centuries was impossible namely the 
value o f  human life. It was proportioned to the injury resulting from such death. Non - pecuniary losses 
were excluded i.e. sentimental losses in solatium. As loss related to income the poor fared badly but 
carrying the weahhy became a more risky business i.e. pre-accident income. Most o f  the early cases under 
the Act were brought by railway passengers. See Kostal, p.293-295, on high awards and criticism. In a 
derail case Pvm v Great Northern Rv. quantum became the issue as liability for death o f a 41 year old 
married man with eight children was not disputed. Loss o f  advantages o f  elevated socio-economic class 
were quantified and compensated. The £133,000 awarded was a considerable sum, stunning the entire 
railway industry but was reduced on appeal, a rare occurrence. Passenger awards were also generous. 
Despite protest damages were left to the common sense o f the jury. Selective litigation became the norm as 
railways changed from earlier practice o f  fighting cases and legal departments were created.
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available to be adduced as to how and why the derailment happened. Accordingly the 

case had importance for the burden of proof in that it put the task on the defendants to 

disprove negligence rather than requiring the Plaintiff to prove negligence. The facts 

gave rise to a presumption of negligence, which was to be recognised later as res ipsa 

loquitur.

Presumption of Negligence in Certain Rail Accidents

In Byrne v Boodle there was as put not a scintilla of evidence on the claim and 

affirmative proof of negligence was required. The Plaintiff who was walking on the 

highway past a shop was seriously injured by a barrel of flour, which fell upon him. He 

claimed for negligence by servants of the defendant in the unskilful management of a 

jigger- hoist and machinery. A witness walking on the opposite side to the shop gave 

evidence, said that he did not see the barrel fall until it struck the Plaintiff. The Assessor 

of the Court of Passage at Liverpool on there being no evidence of negligence non- suited 

the Plaintiff. A rule nisi on the grounds of misdirection was obtained. Pollock C.B 

remarked that the case seemed to be like one of those certain cases of which it may be 

said res ipsa loquitur. He alluded to railway collisions among those where the Court held 

the mere fact of the accident as evidence of negligence. The doctrine seemed confined to 

a collision between trains on the same line and both being the property and under the 

management of the same company. He cited Skinner v LB & SC Rv. Co. where a train 

collided with another, which was stopped as the train ahead broke down. Of interest for 

the theme is his elaboration that “Other cases cited in the text books, in support of the 

doctrine of presumptive negligence, when examined will be found not to do so.” Among 

them is Carpue v 1 & B Rv. Co. where there was in addition to proof of the fact of the 

accident, affirmative evidence of negligence by showing that the rails were somewhat 

deranged at the spot, where the accident took place, and that the train was proceeding at a 

speed considering the state of the rails which was hazardous. The case of Christie v

“ (1 86 3 ) 2 H & C R .

5 Exch.787.

5 Q.B 747
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Griggs, where an axle tree snapped on a stage coach, was distinguished as an action on 

the contract to carry safely, and one o f the counts imputed the accident to the
C 'y

insufficiency of the coach, o f which its breaking down would be evidence for the jury. . 

An important point made was that if a bystander had been injured in Christie v Griggs. 

rather than a passenger the coach proprietor would only be liable in negligence. By his 

contract with the passenger he was bound to provide a safe vehicle. The fact o f the 

accident might be evidence in one case but not in the other. The case o f Bird_v Gt.N. 

Ry. was referred to in order to illustrate that a train running off the rails is not prima 

facie proof where the occurrence is consistent with the absence o f negligence. Later 

cases were said to qualify the doctrine o f presumptive negligence. It was not for the 

Plaintiff who is injured to show that it could not fall without negligence, but if  there are 

facts inconsistent with negligence it is for the defendant to prove them.

The leading case o f Readhead v The Midland Rv. Co. affirmed judgment for 

the defendant railway company. The question of insuring against risk by implied 

warranty was extensively considered. Among the cases cited was the Irish case of Bums
C 'J

V Cork and Bandon Rv. Co. to show judgment was given on the grounds o f gross and

”  Tbid. pp.725-726

Ibid. p726

28 L.J, Exch. 3. It is o f note from the modem context that the cause o f  a train accident may never be 
discovered or be extremely difficult, in the worst disaster in 50 years for Germany l.C E train crash was 
caused by a defective wheel, while the cause o f Moorgate train accident on the London underground in 
1975 was never discovered as the train went through the station and crashed into a wall, instead o f stopping 
as usual. Automatic brakes came to be fitted on trains as a result. The Paddington rail disaster, which 
involved a train going through a red light, also affords an important analysis on the need for investment in 
safety It seems that even in eliminating human error by automation this still wont provide complete 
solutions as design involves human skill.

^  (1869) L.R 4 Q.B 379 in the Exch. Ch. It was on an appeal from Queen’s Bench, discharging a rule for a 
new trial on the ground o f misdirection (L.R. 2 Q.B.412). Judgment was for the defendants in Court of 
Q.B. Whether the company was liable for latent defect. There was no contract o f general warranty or 
insurance such as in the carriage o f goods. The case o f Christie v Griggs 2 Camp. 79 applied to the caiTiage 
o f  people by coach. See Campbell supra p. 36.

”  (1861) 13 I.R. Com. L.R 543. This Irish case where there was a finding for the Plaintiff appears as one 
o f  the early cases which showed the difficulty o f  avoiding liability for breach o f  a duty whether imposed by 
law or by contract, by stating that someone else was employed, who was competent. Analogies with the 
principle in carrier cases on the duty to passengers provided a basis for the wider application.
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culpable negligence, rather than placing liability on a warranty. It was shown that strict 

liability of the common carrier of goods equating to that of insurer, did not apply to the 

carriage of people. Other places of public resort, for instance managers of theatres did 

not insure by implied warranty the soundness of structures. Sharp v Grev did not 

furnish sufficient authority for the claim of unlimited warranty. The facts of Readhead v 

Midland Rv. Co. were that there was a latent defect in the wheel of a coach of a railway 

carriage, which no care or skill on the part of the defendant could detect. The 

defendants had used all diligence in providing a safe carriage and examined it before 

starting and in the course of the journey. The Plaintiff had a second class ticket on a 

journey from Nottingham to South Shields when the carriage went off the line due to the 

breaking of the tyre of one wheel. Whether an action could be brought, under the 

circumstances, involved consideration of the true nature of the contract between a 

passenger and a general carrier of passengers for hire. For the Plaintiff to succeed, on the 

state of facts it was necessary to establish either there was a warranty, by way of 

insurance on the part of the carrier to convey the passenger safely, or a warranty that the 

carriage in which he travels shall be in all respects perfect for its purpose, that is to say 

free from all defects likely to cause peril, although those defects were such that no skill, 

care or foresight could have detected.

On the authorities there was no such contract. The contract of such a carrier and 

the obligation undertaken was to take due care. In explanation this included the use of 

skill and foresight to carry a passenger safely. The obligation was seen to amount to a

p.385.

(1833) 9 Bing 457 It concerned a coach proprietor found liable for defects from want of care on the part 
of the manufacturer although the coach maker was competent

“  A dissenting judgement of Blackburn J in Readhead v Midland Rv. C a saw liability as analogous to the 
obligation of a ship owner to fiimish a ship good and capable for the voyage was seen to be in conformity 
with the US railway case of Alden v New York Central Rv. Co. 12 Smith 102 N.Y. However on appeal the 
reasons given were not found satisfactory to the English Court The NY Court of Appeal gave too much 
weight to Sharp v Grev. resuhing in a new onerous obligation being annexed on grounds o f convenience. 
The authority of US decisions in England depended it was stated on the reasons

p.381.
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warranty of the reasonable sufficiency o f the carriage he supplies. It was pointed out 

that the strict liability o f carriers o f goods had been so long declared that it would not 

have been competent for judges in the present day to have imported such a liability into 

their contracts on reasons o f convenience. . Similar warranties did not apply to the 

soundness o f the railway carriage, as this would have been declared long ago.

It was remarked that railway accidents had become more frequent; some arising 

from defects or unsoundness in the rolling stock, others from defects in the permanent 

works. It was noted that long inquiries had taken place as to the causes o f defects and 

whether they were due to want o f care or skill, and those inquiries would, it was 

suggested, have been altogether immaterial if  warranties of the kind contended for 

formed part o f the contract. Given that there were defects, which no care or foresight 

could avert, compelling by legal implication as contended for, was to promise the 

performance of an impossible thing, opposed to the maxim of law Lex non cogit ad  

impossibilia -  Neo tenetur ad impossibilia. Personal injury litigation has been viewed 

as filling a gap where less than stringent controls had been imposed for safety standards.

Grote v Chester and Holyhead Rv. ^  was referred to in showing there was no 

warranty supposed by the court o f the safety of the bridge. In that case Park J said, ”It 

seems to me the company would still be liable for the accident unless he (the engineer)

“  The absence of due care or in other words negUgence would alone be a breach of contract and as the facts 
did not disclose such a breach and on the contrary negatived any want of skill. See p.381 Blackburn J in 
Queens Bench who dissented regarded the duty as that “they were bound at their peril to supply a carriage 
reasonably fit for the journey and that it was not enough that they made every reasonable effort to secure 
that result, if the carriage was in fact not sufficient The analogy o f Blackburn J with the duty of a ship 
owner was untenable as, unlike the latent defect situation of the case, a lack of awareness would be 
inconceivable in the case of a ship See Campbell, supra p 36.

p.382.

®‘'p.385.

Kostal, supra p.282 who attributes the direction of legal development to decisions of judges who chose to 
embellish traditional and non-contractual obligations o f carriers in regard to customers. Injured passengers 
sued in large numbers frequently gaining generous compensation. Social psychology of accidents 
involving passengers, and the unwillingness of Parliament to impose stringent regulation of railway safety 
equipment and procedures encouraged the idea that personal injury litigation might be an effective 
deterrent of corporate negligence On the flood of high compensation claims only the positive intervention 
of Parliament could release railways from the costly dialectic with the common law

“  (1849) 2 Ex.251 cited also at p.393 on manufacturers liability.
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also used due and reasonable care and employed prop)er materials in the work”. In a 

case arising from a defect in a tyre, Erie CJ had said in Ford v London and S.W. Rv. Co.

. “The railway company is bound to take reasonable care to use the best precautions in 

known practical use for securing the safety of their passengers”.

Negligence Defined In Particular Cases From Contract To Carry Passengers

The responsibility for the defective public stand admitting fare paying people to a 

public exhibition was said to be analogous in law to duties in fast transport at the time as 

shown in Francis v Cockerell. . Less than ordinary negligence would infer liability. A 

negligently constructed structure caused injury to the Plaintiff at a steeplechase in 

Cheltenham where the defendant had no knowledge of the defect. There was liability on 

the part of the defendant. Readhead v Gt. Midland Rv Co. and the latter case were seen 

to define the degree and kind of negligence to infer liability in the contract to carry 

passengers by fast transport. The de facto strict liability drift was seen by some as ending 

with Readhead v Midland Rail Co. The earlier case of Carpue v London and Brighton 

was pleaded both in assumpsit (breach of an implied promise to carry with due care) and 

as an action (breach of customary obligation to carry with due care). The core of the 

passengers’ lawsuit was that the legal obligation of the carrier was to take reasonable care 

in operating a transportation service. It is noteworthy that in Carpue, evidence of the fact 

was prima facie evidence, which did not mean conclusive proof A case before Readhead

*’ p.389

** (1862) 2 F & F 730, 732. This case typifies the technical difficulty of proof of fault. On carriages 
going off the line the Plaintiff claimed in negligence for injuries on basis of tyre being in an 
improper state, train going too fast, uneven gauge, that the bread van was in an improper place. 
The defence claimed trains passed earlier in safety. See p732 Erie J “The railway is bound to take 
reasonable care; to use the best precautions in known practical use, for securing the safety and 
convenience of their passengers. There was evidence of negligence unlike Carpue v B Ry. 5 Q B 
Rep.747 b where there was no express evidence and the fact of the accident was treated as some 
evidence until the company show they have done all that was reasonably possible to do to avoid it. 
Note reference that the application depends on the nature of the accident. See p. 733 Findings of 
negligence on speed and brake power caused damage but not the wheel Verdict was for £1,500 was 
for the Plaintiff. Note on proximate cause one might be sole efficient cause etc.

(1870) L.R. 5 Q.B 184, See also Campbell p.39.
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was Latch v Rumner Ry. Co.. ™ shows the hne of approach as not that of strict hability 

after Carpue. It involved a train going off the line. The prima facie evidence could be 

rebutted from the wilful and wrongful act of a stranger. It is also of note that such cases 

did not define all the liability which the obligation to take due care imposes on the 

carriers of passengers. In Withers v Gr. Northern Railway. there was the first notable 

victory in 1856, for a defendant railway company, albeit on appeal. It is unlikely that the 

case would fayour the railway today. The company established that all reasonable care 

had been taken some five years earlier in the construction of an embankment. It had 

collapsed in a storm as it supported the carriage.

There was as late as 1870 disagreement as to the source of the obligation to 

exercise care. Due care and diligence arising out of the contact implied that the carrier 

would convey a passenger with reasonable care and diligence. The contract was not
72however a blanket guarantee or ‘warranty of the passenger’s safety’. It is of 

significance that a railway company could reduce its liability if it chose to do for 

negligence. The standard of care owed to passengers and the duty were as put by James 

not invariable before the fundamental changes of the Transport A ct 1962. The latter Act 

transformed British Rail and the London Transport Board from common to private 

carriers in regard to goods and passengers and most importantly neither could restrict 

their contractual liability for the safety of their passengers. . This aspect unlike so many

™27 L.J.,Ex 155 

^‘ (1858) IF&F, 165, 170

See Gt. Western Co«of Canada v Brand and Fawcett (1863) 1 Moore (NS) 101 See Kostal p.302-306. 
(1858), I F&F 165 170 on such legal development as a species of negligence action detached from a theory 
of negligence embedded in the notion of fault. Other cases such as latent defect were won. See 
endorsement of res ipsa loquitur being however the ultimate defeat when applied in Great Western 
(Canada) Railway v Braid. Fawcett (1863) a collapse of an embankment supporting the carriage in a violent 
storm causing fatal injuries. Allegation o f injury from improper construction and the fact of its giving way 
amounted to prima facie evidence of its insufficiency. The latter evidence it was held by Lord Chelmsford 
on appeal to Privy Council in London “may become conclusive from an absence of any proof on the 
company to rebut it”.

See L James, supra p.380. See also pp.383-384 on duty owed to employees travelling on the train as a 
place o f work rather than as passengers.

303



others did not influence development of law in Ireland in that limitation of liability for 

injuiy remained a theoretical possibility for passengers.

Disney cites the most common examples of negligence, as there was said to be an 

infinite variety. Accidents might fall into classes such as those before the start of the 

journey. Door slamming typifies an example, although it is not evidence of care it may 

be strong evidence of negligence in certain cases. In Jones v Gt. W. Rv. there was 

liability as a door was closed violently injuring the Plaintiffs arm as the train moved off. 

In Taylor v Gt. Southern Rv. Co. an appeal fi’om Kings Bench remitting to trial in the 

County Court was affirmed. The train was in motion when the Plaintiff door was 

slammed crushing the Plaintiffs hand. Before this the porter had opened the door for 

two newly arrived passengers. In the claim for negligently slamming the door, the 

question of showing a cause of action arose. The accident happened from the Plaintiff 

standing and losing her balance and then catching the door jamb. She had been waving 

her friends good bye as she was heading for Cobh on her way to the U.S. In citing 

similar examples it was stated that all the cases show it was held that no action lies. 

Reidv V West Clare Rv. Co. Ltd. is worthy of mention for the difficulty in proving 

negligence in the case of a small child injured when her finger was near the hinge. The 

porter opened and shut the door, which he noticed was not fastened and did not see the 

child owing to her height and could not have observed her position. There was no 

liability

I, Times L.R. (the case contrasted with Jackson v Metropolitan Railway Co where there was negligence 
in overcrowding but that did not cause the accident)

’*[1908]2K.B.330

December 1987 p.388 cited in Legal Decisions in Railway cases. Note that Richardson v The 
Metropolitan Rv. Co. LR.3 C.P p.374 and Metropolitan v Jackman. L.R. 3 C.P. p. 139. See also Porter and 
Wife V Cheshire lines Ltd (1892). p.321.where the company was not liable Ambrose a rail employee who 
issued the tickets invited the Plaintiff, a large lady, to step on to the line and offered assistance but she fell 
and badly hurt her knee The contention for the defendant was that her act was contributory negligence and 
Ambrose acted outside his authority
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The most serious of possible accidents en route was when a train leaves the line or 

when trains collide. As expanded on earlier negligence is presumed in these instances
77until the contrary is proved. . The opening of a door during the journey would in

7 0

general involve liability. It was held there was a duty in Gee v Metropolitan Ry. to see 

that the door was properly fastened before departure. The earlier notion that doors were 

not meant to be leaned on then as now carried no weight. It had opened as the passenger
7Qleaned out showing evidence that it was not properly fastened. . In Adams v Lancashire 

and Yorkshire Ry. a Plaintiff who tried to close a door, fell out as he held the door 

closed and was held to be responsible himself, his actions being the proximate cause of 

injury, rather than the negligence of the company.

Many older examples of accidents from the era of railways thankfully no longer 

arise or at least less frequently would today come within the ambit of occupier’s liability. 

In Atherton v London and North Western Ry. Co. ** a spark injured the Plaintiffs eye as 

he used a path near the engine. At a small cost the company could have screened the 

path. As they invited passengers to use the path and knew of the danger there was 

evidence of negligence. In Smith v Great Eastern Railway Co.̂  ̂ a passenger was bitten 

by a stray dog on the platform. As elaborated by Saunders the dog had been kicked out 

earlier from the signal box after worrying a cat and ran and bit a passenger as people

See Disney, supra on contract pp 199-216. See in particular p. 177. See also Campbell supra p.39 for 
older articulation that the carriers was bound to use the most exact diligence, and is answerable for any 
negligence however slight; and not only for his own personal default but for the default o f  all employed by 
him or from whom he has purchased, work done or have employed upon them .“He is also bound to use 
such precautions for the prevention o f accidents as a reasonable person having management o f the line 
would adopt”. See Daniel v Metropolitan Rv. Co. 3 C.P. 216 591.

’*‘ L /R .8Q .B  161,

See Dudman v The London R vC o.HSSS^ where play-acting o f two boys resulted in one falling through 
unfastened door which opened. The Plaintiff had no suspicion it would open. In finding in negligence the 
contention that his conduct was not that o f  an ordinary passenger did not succeed.

“ (1869)L R .4C P p.739.

*’ (1905)21 TLR67.

See Disney supra, p. 182.

(1866-1867) L.R 2 C P 4. See also Disney p. 183.
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were getting on and off the train. There was no liability to the Plaintiff, as the company 

was not proved to have left undone anything, which could reasonably have been done to 

prevent the mischief.

Case law on concepts such as contributory negligence showed in a variety of 

situations that if  by ordinary care the Plaintiff might have avoided this, he was the author 

o f his own misfortune as in Bridge v The Grand Junction Railway Company. The case 

o f Singleton v Eastern Counties Railway Co.. stands out as an especially harsh decision 

on a claim to negligence for injuries to a three and a half year old girl. The Plaintiff sat 

with her five year old brother on the parapet o f a small wooden bridge on the railway. A 

passing train cut off one o f the legs. Although the driver saw the children as the train 

came up an incline, the driver whistled rather than stopping. It was supposed in the 

absence o f evidence, the children got there through a fence where the rail was off. It was 

contended without success that there was negligence on the part o f the driver in not 

stopping, when he could have done so, and also negligence for allowing the rail to be off. 

A child o f five it was suggested also could not be said to be guilty o f contributory 

negligence to an accident o f this sort. Erie C.J noted however the child was wrongfully 

on the railway and without saying anything to detract from authority o f cases cited, 

confessed that he was wholly unable to discover any evidence o f negligence. Williams J 

thought there was no negligence made out. There was nothing to show how the children 

got on to the railway. All was mere conjecture and surmise. ^

** (1838) 3 Mee, 7 W .244 Parke B. See also Saunders supra p.62.

*** (1859) 7 Com. B.O N.S. 287. Note in particular that the earlier case o f  Lynch v Nurdin IQ.B 29, 4 P & D  
672 was cited as authority and was referred to in Lveo v Newbold. 9 Exch.302, 305, in that Lynch 
proceeded on the basis that the Plaintiff was blameless. Lynch involved a seven-year-old who went to play 
on an unattended cart as another child incautiously led the horse causing the child on the cart to fall. The 
defendant was liable although the Plaintiff was a trespasser, and contributed to the m ischief by his own act. 
As the Plaintiff was blameless his act could not affect the question. See Saunders at p.63

*** Ibid. p.289. See McMahon and Binchy pp.299-336 in particular p.366 on child trespassers, which 
confirms “that infancy per se did not create a duty o f  care”, underpinned by the Addie case. Note however 
that the frequent trespasser and inactivity by the occupier to exclude resuked in the court regarding them as 
licensees. See for example Cooke v Midland Gt. Western Rv. [1909] A.C. 229. See Commissioners for 
Railways rNSW) v Candv [1960] 04 CLR 274.
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Fencing and Crossing /  Trespassing on the Railway Line

A  need for protection from trains can be seen to arise from the duties imposed on 

the railway in regard to fending. These are probably the most stringent in transport 

infrastructure. The immunity from liability of road authorities in negligence for failure to 

repair contrasts with that of the railway. From the start the Private Acts of incorporation 

of railway companies required secure fencing of lines. The general Act in the form of 

Railway Regulation Act. 1842 required railway lines to be fenced. Simmons and Biddle 

explain the duty in terms of its purpose as follows: “This obligation was intended to 

protect livestock as much as the public, may have been influenced by the large numbers 

of landowners in Parliament, and is not generally im{X)sed elsewhere in Europe”. Fences 

separate lands traversed by the railway. In general the highways crossed are separated by 

bridges or by gates at level crossings. Until relatively recent times there was no liability
R7for animals straying on the highway. . Railway crossings were of two types, one an 

accommodation crossing, where the user operates the gates and the other provides a 

crossing for the public road either automatic or under the control of a railway employee.
g o

The source of the duty was in the private Act or under The Railways Clauses 

Consolidation Act 1845 for lines after that date. Failure to maintain will be a breach of 

statutory duty. The treatment by users was an issue in the case of Great N. Ry. Co. v 

M’Alister (1897) heard before the Vice Chancellor. An occupation crossing had been 

provided as the railway line traversed the defendant’s land, then on both sides of the line. 

Much later the defendant opened a quarry on his farm and carried stone over the level 

crossing. The company contended successfully in seeking an injunction that the use was 

not in accordance with that for which the crossing was originally given. It had sought to 

no avail by notice to discontinue the use. The Court granted a perpetual injunction from 

driving traction engines and wagons on the line and from bringing them onto and over the 

level crossing cormecting several parts of the defendants holding.

^  See Searle v Wallbank [1947] AC 341 and the need by 1940 for Parliament to act. See E.Fay, Fencing 
The Railway Then and N ow , British Transport Review. 1956-57, p.235, questioning cost o f  maintaining 
the means o f  separation falling almost entirely on the railway.

See Campbell supra who cites railway cases in a range o f  activities such as those relating to crossing the 
road by the railway at a level. See Simmons and Biddle p. 156.
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In Bessant v Gt. W. Rv. Co. the duty to fence was looked at in the context of 

accommodation work to land occupiers. A turnip field of about thirty acres with folded 

sheep adjoined the railway, had hurdles on three sides and the quickset-fence of the 

railway formed the other, left without hurdles. The Plaintiff’s sheep some 145 in number 

got through a small gap on to the railway, when a train killed twenty-five of them. It was 

contended that the fact of escape was conclusive to show the fence was insufficient. 

Under s.68 of the Railway Clauses Consolidation Act, 8 & 9 Vic. c.20 the company was 

obliged to make and maintain such a fence as would prevent the sheep and cattle of the 

owners of adjoining lands from straying thereon. Erie J saw the section as defining and 

regulating the duty clearly. The trial judge had not laid down any principle of law about 

which there was doubt. His direction was not open to exception because he failed to 

present every illustration, which the section is susceptible o f The adjoining landowner, 

using his land according to the accustomed course of farming had a right to a fence under 

the statute. Byles J. saw the question as safely left to the jury in the question “was the 

fence such a one as the Act of Parliament required the railway company to make and 

maintain?” If a fence for folding of sheep in a turnip field required a stronger or closer 

one than the ordinary quickset-hedge, it was the duty under the act to provide it.

The case of Lockhart v The Irish North Western Rv. Co. was referred to in the 

leading case of Herrington v British Railway Board a claim for damages for negligence 

and or breach of statutory duty. It concerned an electrified line rurming through Mitcham 

Surrey. Part of the broken down fence was being used possibly over months as a short 

cut to the park land on the other side with a trodden path leading up to it. The young 

Plaintiff aged six, who was playing with his brothers aged seven and eight, went onto the 

line. Cairns L.J had applied what was contended to be a judgment contrary to established
93 • • •authority in Videans case and would by judicial decision effect a fimdamental change

*® (1860)8C .B (N .S)368.

See p.370

See p.372 note remark on case o f  1858 against a railway company where a bull leaped over a six feet 
high fence and the Plaintiff had a verdict and held it.
^  [1972] A  C 877 (HL) An appeal from Court o f  Appeal dismissing an appeal and finding in favour o f  
Herrington.
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in the common law which Parliament deliberately declined to make in the Occupiers’ 

Liability Act. 1957. It was urged that a duty of care, where a landowner hears that 

children have trespassed on the line and there is anything on the land that might harm 

them, he must either keep them out or box in the dangerous thing appears a startling 

proposition. Cooke v Midland Gt. Western Ry. of Ireland was based on tacit licence. 

The main contention was that they owed no duty of care, as based on Robert Addie & 

Sons (Colleries.') Ltd. v Dubreck. The only duty there was that if an occupier knew 

there were trespassers already on his land, there would be a very limited duty not to act 

with reckless disregard of their safety. The respondents based their case on later 

authorities and asked whether it could be distinguished. In discussing the nature o f the 

duty the need was seen for compromise between the demands of humanity and the 

necessity to avoid placing undue burdens on occupiers. Of special note is the assertion 

that the concept of relative responsibility meant more is expected from a railway 

company.

In Lockhart v The Irish North-Western Ry. Co. the claim was for negligence 

where judgment was given for the defendant. The defendants, owners and proprietors of 

Dundalk and Enniskillen railway who had purchased and taken land for use of the 

railway had a duty to fence, but this was to be construed under the 1851 Act. The 

arbitrators award was conclusive of the rights so that the Plaintiff was not entitled to have 

the accommodation works, the want of which he complains o f A horse strayed from his 

farm at Lyslynchahan in Monaghan onto the railway line and was run down and killed by 

the train. It was successfully pleaded by the company that the arbitration award under the 

1851 Act was the source of the obligations, which had been discharged. The duty

’“ [1909] AC. 229.

’’ [1929] AC 358,

^  p.894. Note that there were exceptions-dangerous allurements p. 893.

See judgment o f  Lord Wilberforce p.920. See McMahon and Binchy supra pp. 738-739,
(1863) Ir. Com L Rep, 14, The case sets out the arbitration procedure under the Railway Act 1851 

resorted to by the parties. The Act required by the use o f  notice, the delivery o f  claims to accommodation 
works to be done.
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under the Railways Consolidation Act. 1845 did not apply to the accommodation works 

in the circumstances. A Railway Act (9th 14 &15 Vic, c.70) specific to Ireland dealing 

with acquisition of land for railway construction, provided for arbitration, by an arbitrator 

appointed by the Board of Works, hence the plea on the Act. The Act at s 4 required 

maps or plans and schedules of the lands so required to be made and also for the 

“accommodation of lands adjoining the Railway and for compensation in lieu of which 

the company shall not have contracted”.

In Bvme v Cavan. Leitrim, and Roscommon Litdit Rv. & Tramway ltd the line 

ran along the roadway at the point of accident. A new fence replaced an old one, as the 

road had to be widened. The contention was the cow got over the fence made by the 

company and the Plaintiff claimed £15. The company engineer proved there were 

various gaps in Beime’s fence at points not touched by the company, so that the cow 

could walk out without climbing. On appeal from the county court Quarter Sessions to 

Carrick on Shannon Assizes the county surveyor gave evidence that the fence was made 

to his satisfaction. Under s.33 of the Order in Council the company had only the right to 

the use of the road and under s.46 on the fences being to the satisfaction of the surveyor, 

the fence had become the property of the county, in the same way as any other fence,

belonged to the county. In Steward v The Castlederg and Victoria Bridge Tramway Co.
102 •the company had under the Special Act replaced a hedge with a fence. The Plaintiff s

cattle escaped as it was in disrepair and he claimed £50. The defendant claimed they had

done all they were required to do by providing the fence, which was to the satisfaction of

the County Surveyor. On Appeal Omagh assises held the company liable to maintain. A

case was stated on request to Queens Bench. It was held ‘provide’ meant continuance to

the satisfaction of the county surveyor.

^p.391.

™ See p.389 where all the works were to be agreed on. 

Railway Legal Decisions. p.280.

Railway Legal Decisions. p,345.
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A Duty to Passengers regarding Land Owners Crossing /  Derailment

In Gaspari v lamrod Eireann / Irish Rail and Diskin and Diskin the issue was 

whether the company had been negligent where the train collided with cattle at an 

accommodation crossing. A most important aspect of the decision was that there is a 

duty to passengers on trains to avoid the risk of collisions with cattle being driven over 

accommodation crossings. The judgment of the High Court on liability for negligence 

was affirmed. Of further note is the duty on the part of the accommodation user in the 

instance. More specifically in terms of the duty of taking precautions the main failure of 

the statutory company was in regard inter alia to omission to include warning details on 

movement of cattle. Emphasis on risk of danger in notices related in general only to 

machinery being moved at crossing points over railway lines. If the matter of moving 

stock was to be left to farmers, this would reduce the duty of care. It is to be welcomed 

that Irish common law places a heavy duty of care on the railway company. The reason 

for this was that having regard to any disaster- such as a derailment- will most likely 

have the most calamitous consequences and so it is necessary to take steps to avoid such 

consequences which might not be required if the risk was only of slight harm. There was 

a heavy burden to eliminate a slight risk of grave harm. Although the latter was the core 

aspect of the law applicable the foundations of the law on liability to fence were also 

looked at. Further even the duty of care owed at least in general terms, to people using an 

accommodation crossing was seen as rooted in one case in particular. In Hazell v British 

Transport Commission and Another the main cause of the accident there as found by 

Pearson J was failure by the driver of a tractor to switch off the engine before driving 

over a railway line as if he had done so he would have heard the train coming. It 

concerned a farm tractor crossing in thick fog when a train collided, fatally injuring the 

driver of the tractor, aged twenty-two. In the absence of special circumstances of special

Unrep Johnson J 26th February, 1993. The case gives extensive detail o f  the track, weight o f the train 
and stopping distance and signal signs- sight line towards Ballyhaunis at Diskin’s Cross, a whistle Board 
some distance back from the crossing where the train ought to have stopped.

‘"^Q.B D [1958] lAll. E.R.116 See p.l l8.  Pearson J. set out by O’Flaherty J. pp.16-18. Note that the 
case o f  Trznadel v British Transport Commission [1957] 3 All E.R. sets out differences in common law 
duties in driving a car and driving a train.
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danger the defendants were not under any duty to take special precautions in regard to 

ordinary accommodation crossings. Although special precautions ought to be taken in 

fog it was the duty of those who were crossing the line in a motor vehicle to take them by 

stopping at the crossing, looking and listening. Further as influenced by English 

decisions arising from accident cases examining similar law applying to the railway, an 

engine driver is not absolved from the ordinary rule of taking reasonable steps to promote 

safety.

In the Irish case the duty in question was concerned with that owed to passengers 

in the way the railway company controls accommodation crossings. The Plaintiff was a 

passenger- a fare-paying passenger on a special train from Balbriggan to Claremorris. 

Breaches of both contract and negligence were alleged. Having rounded a comer a 

collision of the train with a herd of cattle caused derailment, causing injury to the 

Plaintiff. Diskin’s Crossing was an accommodation crossing on the railway line between 

Ballyhaunis and Claremorris, County Mayo. The duty of care to passengers and to 

accommodation users, herding cattle across the line and its application to the warning 

system was brought to light. Legislation had been recommended in regard to 

accommodation crossings following a derailment where there were no injuries to 

passengers in 1965.

It is of some interest that the purpose of the hooter was to alert pedestrians rather 

than for people herding cattle across. This was because of the distance between when the 

hooter was sounded and the train arriving at Diskin’s Crossing. The crossing was to 

enable the owner to get from one field to another at the time of making of the railway in 

the 1860’s. A detailed description is given of the iron gates on each side. There was a 

sign on one gate post indicating that it was an offence not to shut the gates after using the 

crossing and that the movement of heavy or cumbersome machines or vehicles must not 

be made across the railway without the prior permission of the nearest Station Master. 

There was no direction or warning on cattle being herded over the line.
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The second and third named defendants were father and son who rented some 

fields from his father. Three days before it was decided to move the cattle on a Sunday 

as was his habit. The crossing was utilised only five or six times a year. The third named 

Defendant with his two sons, aged six and eight years rounded up the cattle. Johnson J. 

remarked on the evidence of the third named Defendant as follows. “I am satisfied that 

he was aware that a special train was coming but that he did not expect it until one o’ 

clock”. The accident happened at 12 .20 a.m. Evidence of listening at the up gate and at 

the dowTi gate was given as he was crossing the cattle from the up to the down gate, the 

up being on the side of the dwelling house. On the cattle breaking loose he followed 

them along the line and turned them. By the time the cattle were gathered and were being 

driven in the Ballyhaunis direction the train came around the comer. A line of cattle was 

walking between the railway tracks in the Ballyhaunis direction. The two first named 

defendants were found to be negligent with apportionment of 30% for lamrod Eireann 

and 70% for the farmer.

Johnson J. found the railway company liable for negligence by failure to take 

steps in regard to dangers that are likely to arise out of the misuse of accommodation 

crossings either by failure properly to herd cattle or by use of the crossing at a wrong 

lime. This was said to be based on the broad proposition of negligence that the railway 

company had not taken any steps of any kind to provide a system that would insure the 

greater safety of the use of the crossing. The palpable fault regarding the putting in of 

the ‘proper’ system was failure to have a fuller notice system dealing with crossing over 

of herds of cattle. The defendant farmer also was negligent as he took a chance without 

sufficient help in moving the cattle. The dangers were known from an inquiry of 1965 of 

a derailment caused by cattle. Among these he cited a passage on the general duty of care 

owed to passengers fi'om Halsbury Laws of England. The duty is to take all due care 

and to carry safely as far as reasonable care and forethought can allow. Although not 

insurers common and private carriers are answerable for defects which reasonable 

examination of their vehicles would have revealed. Reference was made to a number of

p 9 referred to various sources of law on the duty of care 

*“ 4thed. 376-377.
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cases includina Smith v The London Midland and Scotland Railway Company. Both

Smith and Cliff were along similar lines on the duty of care owed to accommodation 

users. The duty of care owed was that “the company was required to do everything, 

which is reasonably necessary”. This represented the law rather than the view held by 

some officials in British rail that responsibility rested with the user of accommodation 

crossings. The notion was pursued but abandoned of landowners being primarily 

responsible for any misuse that might be made of an accommodation. As opined despite 

the difficulty to keep up to date with what lettings or the like landowners might engage 

in, the submission was founded neither on principle nor authority and would require a 

radical form of judicial intervention to provide for any such intervention to provide for any 

such liability.

On Appeal the Supreme Court affirmed the decision on negligence found by the 

High Court. The court outlined the duty of the statutory company to passengers 

regarding their obligations relating to accommodation crossings. There was said to be 

some two and a half thousand in Ireland. No legislation was passed following an inquiry 

called Goold’s Cross of 5th August 1975, which is elaborated. Previous to the inquiry, 

notices provided for a fine on default of leaving a gate open. Following the Inquiry, 

farmers were required to give notice not of moving cattle, but of moving machinery at 

crossings. The Inquiry had given various recommendations dealing with both level 

crossings and accommodation crossings and these are included in the Supreme Court case 

report. It is of note that there had been only one other derailment as a result of cattle 

crossing but with no injury to passengers. Legislation was urged as cattle were driven 

across accommodation crossings and unattended public road crossings at herdsmen’s 

discretion. Notice for the movement of heavy goods was urged.

[1948] SC 125 Lord Russell Court o f Session, to Skeen v The British Railway Board and Traffic 
Reports 1976. Cliff v Midland Railway companv (1870) LR 5 Q.B.258, were cited as authorities.

See Unreported S. C. December 15, 1993. O’Flaherty J. pp.24-27.

Ibid. pp.23-24
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Amazingly there had over railway history been only two accidents involving such 

crossings the one before the court and one other where there were no injuries. There was 

a duty on the part of the company to give adequate warning to farmers of the need to 

notify the station master on moving cattle or to make sure that farmers at such crossings 

got precise information about train times. The procedures on the part of the railway 

company fell short of their legal obligation. Such a notice would have made farmers 

more aware of risks and their duties in herding cattle across. Failure to deal by notice 

with movement of cattle was explained as being the responsibility of the farmer and only 

he would know how to do that. Cattle were not envisaged as getting stuck unlike heavy 

machinery.

Movement of cattle should have been put in the same category as moving 

machinery. This comprised the main point in fulfilling a duty owed to passengers in 

managing and controlling accommodation crossings. Legislation governing 

accommodation crossings is outlined in the case in the Supreme Court. Under The 

Railway Clauses Consolidation Act. 1845. s.68 the company is obliged to carry out and 

maintain works for accommodation of owners and occupiers of lands adjoining the 

railway. Those specified include “such and so many gates, bridges, arches, culverts, and 

passages, over, under, or by the sides of or leading to or from the railway, as shall be 

necessary for making good any interruptions caused by the railway to the use of the lands 

through which the railway shall be made...” and also sufficient posts rails hedges ditches 

mounds or other fences, for separating the land taken for the use of the railway from the 

adjoining lands not taken, and protecting such land from trespass, etc. An option of 

compensation instead of accommodation works was included. Ricketts v East and
119West India Docks and Birmingham Junction Rv. Co. was cited in the case of

Ibid. p.34.

Ibid. p. 13-14. The duties are set out in extenso reference on works on drainage and even watering places 
for cattle. The statutory duty was equated in extent to that o f  fencing by prescription at common law.
pp. 11-12.

"^(1852) 12 CB 160.
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Manchester Sheffield and Lincolnshire Rv Co. v Wallis. The question raised was 

whether there was a duty regarding animals trespassing on the highway by the railway in 

the duty to fence. The case examined duties regarding fencing vis a vis adjoining owners 

and these included the highway.

In Wiser v Booker on Appeal turned inter alia on insufficiency o f the fence 

where horses were able to eat the defendant’s vegetables grown on surplus land let by the 

railway to the Plaintiff A post and wire fence made by the company was just four feet 

high. In reversing judgment the defendant was found liable Lindley J noted the language 

was a little ambiguous “but the fence is to be for the benefit o f the owner or occupier of 

the adjoining lands. The structure is to be sufficient to keep the cattle from straying on to 

the land o f the company!’ The horses were straying on to the land of the company, by 

putting their heads over the fence, which was their duty to prevent. The defendant could

(1854) 14 C B 213 An appeal from County Court on finding of negligence in the latter, the statutory 
obligation under 8 & 9 Viet c. 20, s 68 on fencing against owners and occupiers of lands adjoining the 
railway was looked at, where horses were killed by a train as a resuh of railway employees/ servants 
leaving the gate and other openings open. The horses straying from the highway got through a gate in the 
open yard and hence on to the line. There was no liability but it would be otherwise if the cattle were not 
straying. It was contended in Manchester v Wallis that in Fawcett v The York Midland 16Q.B 610 was 
inapplicable as the case concerned crossing a highway on a level where there was a positive obligation 
imposed on the company by 5 & 6 Vict.c. 55, s 9 to keep the gates continually locked See p.217. Further in 
Manchester v Wallis, the case of Ricketts v East India Co. seen as in point was contended as an authority to 
show defendants were not liable, where sheep escaped and were killed on the railway. The duty imposed 
on fencing between the railway and adjoining owner by the statute in question (s.68) was said to be not 
more extensive than that upon ordinary tenants by the common law. Seep.218. Manchester v Wallis for 
contention that the words of the statute did not extend common law duty as found in Ricketts v East India 
Co. The gate in question in that case was part o f the fence. There was no special provision for fencing 
against highways. The straying cattle got through defect in fence but Jervis C.J held there was no liability. 
He went on to distinguish along the contentions made by the Plaintiff. The Railways Clauses 
Consolidation Act. 8 & 9 Vict.c.20 applied to duties for level crossing gates. It made he noted insufficient 
provision where the railway ran alongside a highway. It was intended to apply as it does to adjoining land, 
being land not taken, whether it be a public highway or a private close, p.223. On the nature of the 
obligation Ricketts case was relied on. They are only bound to keep up the fences against the cattle of the 
owners and occupiers of adjoining lands. In the case, the cattle were not the those of the owners of the 
adjoining lands. In straying the owners were not occupying the highway as in passing along it in 
accordance with which it was dedicated by the owner o f the soil. The case of Dovaston v Payne 2 H. Blac 
527 appeared to Jervis J to decide the question. If there was no duty there was no wrong. The obligation 
was seen as limited and the court could not enlarge it as the legislature had full knowledge of the dangers of 
railways. Fawcett v York Rv. could be distinguished where the company was guilty of a wrong by 
omission, where they were required to keep the gate closed across the road under all circumstances. In 
other cases despite trespass the Plaintiff would not lose their remedy on that account. The Plaintiff did not 
come within the language of the Act of Parliament. See p.225. Jervis C.J.

" “ (1878)3 C.P.Dp.l84.
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not be responsible for the breach of duty of the railway company. Similarly in Dawson v 

The Midland Rv. Co.. a case of not fencing in accordance with the statutory duty, the 

Court of Exchequer held there was liability to an occupier where the Plaintiff had hired a 

stable from the adjoining owner. His horse strayed on to the line and was killed, due to 

insufficiency of the fence made by the railway company. The point was urged without 

success that the Plaintiff was not lawfully there citing Donaston and Ricketts, in that his 

right was to use a stable at night and graze by day. The horse escaped at night from the 

stable to the field and on to the line. The defendant was liable.

The Supreme Court referred to the dichotomy of the train having the right-of-way

on the line but must provide and maintain fencing or bear the consequences in addition to

its obligation in regard to accommodation crossing. The law followed on

accommodation crossing was that of Lloyds Bank Ltd- v Railway Executive ’ where

none of the necessary precautions were taken. The crossing was to be treated as a public

level crossing with duties under the Acts applying in the circumstances. The history of

accidents was such as to demand extra precautions. The road had become public on

widening of the railway, so that different statute law applied as the area had not stood still

in that respect. Under their Act one hundred years before they crossed a large number of

roads, public and private. It is of interest that Denning J and Romner J remarked that

apart from the statute, the defendants were under a duty at common law to prevent danger

at these crossings. As the danger increases so must their precautions increase. Increased

traffic would be a concern. “The defendant must do whatever is reasonable on their

part to prevent accidents.” They need not at common law go as far as to turn the crossing

into a public level crossing with all the statutory obligations. Warnings, whistles and so

forth would be among the matters required to reduce danger to users. Cliff v Midland 
118Rv. Co. was authority on the latter point. While the statutes may have stood still the

''’ (1872)7LRp.8.

*'*[1952] lAll ..E.R. 1248.

p. 1249 

"*5 LR5 Q.B. p.266
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common law had not as in keeping pace with the times there was a duty to take 

reasonable care. Denning J. s.6 of the Railways Clauses Consolidation Act, 1845, c 20 s 

47 and s 47 of the Railways Clauses Act, 1863 (c.92), s.6 was considered. The company 

had built an additional line where the existing crossing at a level was not a public carriage 

way but by using the powers the statute imposed a duty also to provide a gate keeper and 

lodge. Hazell v British Transport Court was referred to [as to warnings for the burden 

of showing it would have made no difference], On the duty owed to accommodation users 

the case of Lloyds Bank Limited v Railway Executive and the case of Hazell v British 

Transtxjrts Commission are referred to. The latter is elaborated as to the duty of the 

driver of the train driver. O’ Flaherty J outlined the duty of a train driver approaching an 

accommodation crossing, as to what can reasonably be expected of him and what 

previous precautions can be expected of the railway undertaking. After setting out part of 

the English judgements this was accepted as delineating in general terms the duty of care 

owed. Apart from driving as is reasonable for railway traffic in terms of speed if the 

engine driver becomes aware that there is something on the line or that something is 

likely to come on to it, when the train is approaching, he must take the proper steps to 

avoid the accident.

Duties regarding Crossings/Gates

The defendants had a statutory duty in Knapp v Railway Executive. which 

required them to maintain the railway level crossing gates, to protect the public and not in 

the instance the train driver. As an exception to the duty to have gates and someone in 

charge there was no similar duty at common law regarding public footways or private 

carriageways. In Stapley v LB and SC Rv. an action for negligence, leaving the gate

" ’ [1958] 1A11EAR116

[1952] 1 ALL ER 1248. Also 1 ALL HR 116, cited in Gasoari v lamrod Eireann S C 15 712 /93. p. 17.

(1886) 11 A.C 45. See Kaye, p,552.

(1866)_LR I Exch. 21.S a foot passenger, who was deaf and local to the area was knocked down and 
killed traversing the railway at a level crossing for carriage traffic. Gates on one side were partially open 
and no gatekeeper was present and the train was overdue. He did not hear the porter shout as he walked 
with his head down. See p.29 that the company clearly intimated by their conduct that no train was
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open at a level crossing was regarded as an intimation o f safety. It was contended that if  

there was no duty imposed by legislation there was no duty by common law. To mention 

one example here on the need for extra precautions in the case o f  Bilbee v London and
123Britditon Ry. a bridge obstructed the view o f the line and the train whistle was not 

sounded so as to warn, giving rise to liability in negligence. The danger at the particular 

spot called for extra precaution. There was no statutory duty to warn people passing at a 

foot-way. Although the court would not require a person to be there as in other 

crossings, extra precautions were necessary. Omission to whistle would be evidence o f  

negligence.

In Smith v Coras lompair Eireann the facts were that a twenty-year-old 

Plaintiff chasing another person at dusk along the railway tripped and fell having gone 

through an un-repaired breach in the boundary wall. There was evidence o f  use o f  a short 

cut across the railway itself rather than the public bridge. The PlaintilY saw the lights o f a 

train approaching him but maintained his pursuit. A few minutes later, he tripped and fell 

under the train, losing both his legs. Egan J dismissed the case on the grounds that there 

was no duty o f  care owed by the Defendant to the Plaintiff since his presence on the track 

was not foreseeable and he was not therefore in a relationship o f  proximity. No argument 

had been made by the Defendant grounded on the Plaintiffs being on the railway, as a 

trespasser. On appeal ^ the Supreme Court held for the railway.

approaching The deceased used a short cut walking diagonally to the station, as was his habit. The acts 
dealing with the duty of manning gates were 2 &3 Viet c 45 1 5 & 6 Vict,c.20 & 47 See Caitipbell, supra 
p.27. Bilbee v 1 &B & S.C Rv. Co was followed. Rigorous rules applied to gatekeepers, as did statute law, 
for the safety o f the public. It was enough to show the absence of precaution. The company was not to be 
exempt from due and ordinary care, although their statute gives the right of crossing public ways on a level

18C.B. (N.S)584.
[1991] I.R, 314. The case showed that on the assumption (since it was not proven) that the Defendant 

was aware of and tolerated the crossing of the line at the point of the gap in the boundary wall for use as a 
direct short cut across the tracks, the particular use for which the Plaintiff as a trespasser gained access to 
the line was entirely different so that it would be perverse to hold that it was reasonably foreseeable to the 
defendant. Without reasonable foreseeability there was no relationship of proximity and therefore there no 
duty of care was owed by the defendant to the Plaintiff Yet as case law shows there may be foreseeability 
and yet no relationship of proximity. The failure to repair the boundary wall between the field and the 
railway embankment at the point where it dipped in height was of no relevance given the Plaintiff s age. 
Different consideration would apply in a claim in negligence in the case of an infant Plaintiff at the time. 
The Occupiers Liabilitv Act 1995 would have implications in circumstances involving children



Reliance was placed by the trial judge on the test of foreseeability and proximity
1

using the test in Foley v Musgrave Cash and Carry Ltd. . He said “I find it difficult to 

hold that the defendant could or should owe a duty to someone, at dusk, running along its 

tracks in pursuit of someone else. I don’t think that that is a foreseeable danger, as far as 

it is concerned”. One ground argued on appeal was a failure by the trial judge to hold 

that it was reasonably foreseeable that persons including the Plaintiff would be in the 

vicinity of the said railway tracks and liable to sustain injury from the objects left 

adjacent thereto by the Defendant. The earlier case law on occupier’s liability, 

despite the status of the Plaintiff as an intruder would entitle him to succeed against the 

occupier provided that he passed the test of proximity and foreseeability. The Supreme 

Court saw the circumstances of using the track in the instance as not amounting to the
1 9 Rpurpose of a short cut. . The duty was seen to be based on that in Purtill v Athlone 

UPC in the words of Walsh J. which “one man has to those in proximity to him to 

take reasonable care that they are not injured by his acts. What amounts to sufficient care 

must vary necessarily with the circumstances, the nature of the danger, and the age and 

knowledge of the person likely to be injured”.

Comparative analysis of negligence cases in a common law jurisdiction with

recent Irish cases showed the lack of proximity as the failure of the case for a Plaintiff
1

rather than resulting from application of policy grounds. Madden v Irish Turf Club, 

involved an allegation of negligence from the regulation and control of horse races by the

Unreported S C, December, 20, 1985. N o argument was rested on the distinction between duties owed  
to the different categories o f  entrants. On application for a non-suit following the evidence o f  the Plaintiff 
the trial judge felt he should apply the main test stated in Musgrave where he was concerned principally 
with the foreseeable risk o f  injury.

Smith V Coras lompair Eireann [1991] I.R.pp.318-319.

Ibid. p.319. The defendant relied on the foreseeability and proximity test it was as stated not necessary 
to consider to what extent conventional law on occupier’s liability classification and the duties owed to  
each was still applicable.

Ibid. at p.320.

[1968] IR  205,

>30 [̂ 1 9 9 0 ] 2 AC 628. See W Binchy “Recent Developments in Tort Litigation” A  Comprehensive Update, 
Friday, Jan 22, 1999, Trinitv College. Dublin School o f  Law, pp.6-8.
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racing board, where an ineligible horse was permitted to run. This had an effect on the 

betting result for the Plaintiff punter. While the language of neighbourliness and 

proximity was used, given the test in Ward v McMaster echoing the Anns two step test, 

the fall was quite possible for a Plaintiff. The later cases, which developed the law 

differently to that in Anns, were as noted by Professor William Binchy not referred to.

The High Court in Madden v Irish Turf Club had relied on earlier well knowoi 

decisions o f the Supreme Court given in the context o f occupier’s liability. The Supreme 

Court’s only reference to these decisions on which Morris J relied was that they should

Professor Binchy exemplified the test from Ward v McMaster in that the duty of care arose “from the 
proximity of the parties, the foreseeability of the damage, and the absence of any compelling exemption 
based upon public policy”. See McMahon and Binchy, Law of Torts. 3”* ed. Butterworths pp 2000 111-
143 See also W Gerven et al. Common Law of Europe Casebooks. Torts. Hart Publishing, Oxford, 1998. 
ppl-26. Note elaboration on development of law from Anns. See Anns v London Merton Borough 
Council 8 FN [1978] AC 728 HL. See Murphy v Brentwood District Council [1991] which overruled 
Anns. See later case of Caparo Industries pic v Dickman [1990] AC 728, which returned to the traditional 
approach to the duty of care [190] 2A C. 605. See p 24. Note also the case of John C Dohertv Timber Ltd 
V Drohedie Harbour Commissioners [1993] ILRM 401 discussion of overruling of Anns v London Merton 
Borough Council [1978] AC 728 HL by Murphy v Brentwood District Council [1991] Professor Binchy 
highlights the metaphysical language of the duty of care, exploded by the House of Lords in that 
foreseeability, proximity neighbourhood are not precise terms. At best they are but labels or phrases 
descriptive of the very different factual situations which can exist in particular cases and which must be 
carefiilly examined in each case before it can be pragmatically determined whether a duty of care exists 
and, if so, what is the scope and extent of that duty. From the case of Home Office v Dorset Yacht Co ltd 
[1970] A C. to Anns v London Merton Borough Council [1978] AC 728 HL the neighbour principle was 
applied to all cases other than those with a special reason for its exclusion advanced. In the Anns two stage 
test firstly one had to ask whether between the alleged wrong doer and the person who suffered damage 
there was a sufficient relationship of proximity or neighbourhood such that in the reasonable contemplation 
of the former, carelessness on his part may be likely to cause damage to the latter, in which case a prima 
facie duty of care arises. Secondly if the first question was answered affirmatively, it was necessary to 
consider whether there were any considerations which ought to negative, or to reduce or to limit the scope 
or the class of person to whom it is owed or the damages to which a breach o f it may give. Following the 
overruling, a return to the renewed traditional approach came in later cases, (marking an incremental and 
inductive press rather than a general overriding principle) although there is yet no general acceptance. 
Suffice it here to mention Supreme Court in Canadian National Rv. Co. v Norsk Pacific Steamship [1991] 
ISC R 1021 and the approach of different rather than a single view. As a resuh the duty is now seen to 
involve three stages (1) reasonable foreseeability of the harm, (2) sufficiently proximate relationship (3) 
whether it is fair just and reasonable to impose a duty of care. These were not however clearly 
distinguishable in the case law .Whatever the nature of the harm all were seen as relevant to all cases. Some 
areas are likely to be more affected by the change from a general to a principled one, where more difficulty 
will be experience but there is debate as to what the differences really are.
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be sidelined as cases dealing with personal injury or physical damage rather than 

economic loss.

It is of further note that as elaborated that the Occupiers Liability Act. 1995 

restored the “old draconian law regarding trespassers which was set out seventy years ago 

in Addie (Robert) & Sons (Colleries) Ltd v Dumbeck. As put it is of importance 

despite the unfortunate and retrograde impact of the Act, that nevertheless it is “ no 

reason why the principles stated in Purtill and McNamara, which are of the greatest 

generality, should be ignored in contemporary litigation relating to the duty of care”

Other cases are referred to which highlight the aversion by the Court to recognise a duty 

of care in negligence in the overall context of a contractual relationship.*^^

Negligence in Exercise of Statutory Power For The Benefit o f the Public, illustrating 

the absence of Duty of Care to Individuals

In Glencar v The County Council of The Countv of Mavo two publicly quoted 

mining companies claimed unsuccessfully in the High Court damages in negligence and 

on appeal on foot of an ultra vires act. On the particular facts there was no relationship of 

proximity between the Plaintiff and respondent, which would render it just and 

reasonable to impose liability on the respondents. This contrasted with Siney and Ward v 

McMaster, where the Plaintiffs belonged to a category of persons for whom the statutory 

framework had been created. Central to the case was whether the ultra vires act involved 

the commission of the tort of negligence. For a duty of care to exist the statutory duty

The latter as observed by Binchy laid such a strong emphasis on proximity language, to the extent that 
the well-established immunity o f occupiers of property from a duty of care in negligence to trespassers was 
capable of being defeated by the ‘proximity of relationship’ between the parties.

1929 A.C 358.

Binchy, supra p. 7.

135 1997, 2 1.L.R.M. 211. See also discussion of Sweenev v Duggan. Note 44 above.

Note p. 56 of Keane J, judgement in Supreme Court in Glencar v The Countv Council of The Countv of 
Mavo. pointing out that Finlay CJ and GrifFm J agreed with Henchy J and McCarthy J, where only 
McCarthy J had adopted the Anns two step test, while Walshe J confined his concurrence to the judgement
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would have to be imposed for the specific protection of the rights of individuals which it 

was not. The offending section had been deleted following the High Court judgement 

removing any ground of breach of duty. The case of Ward v McMaster was posited in 

the Supreme Court as law relating to the duty of care. The criteria by which it arose were 

(a) foreseeability of damage to the applicants as a consequence of the respondent’s 

action; (b) the statutory framework under which the relationship between the parties 

existed; (c) the relationship of proximity between the parties, there being no factor in the 

relationship between the parties that would negative a duty of care; (d) the absence of any 

factors that would make it fair and reasonable to relieve the respondents from any duty of 

care. Applying the formulation adopted by Costello J at first instance in Ward v 

McMaster. The criteria of McCarty J were also relied on. Keane C. J in the Supreme 

Court remarked for the approach for the future, “It seems to me that no injustice will be 

done if they are required to take the further step of considering whether, in all the 

circumstances, it is just and reasonable that the law should impose a duty of a given 

scope on the defendant for the benefit of the Plaintiff’, as held by Costello J in Ward v 

McMaster by Brerman J in Sutherland Shire Council v Hevman and by the House of 

Lords in Caparo Industries PLC v Dickman. As Brennan J pointed out, there is a 

significant risk that any other approach will result in what he called “ massive extension 

of a prima facie duty of care restrained only by undefinable considerations.” The Court 

noted that situations where ultra vires administrative action are actionable merely as a 

breach of duty are confined to those set out in Wade and approved in Pine Valiev 

Developments v Minister for The Environment. Fifth Edition of Wade on Administrative 

Law, p.673. In that case the question of ultra vires administrative acts immunity from 

claims was seen as resting on reason and common g. An expansive view of the duty of 

care was seen ‘rightly or wrongly’ to have been attributed to Lord Wilberforce in Arms. 

This differed from the more restrictive approach subsequently adopted in the English 

authorities. The decision of McCarthy J as noted by Keane CJ endorsed the two- 

stage test of Anns. Significantly for the development of negligence Keane C.J remarked

o f McCarthy J making it unclear that the adoption o f the Anns test was an unqualified endorsement and 
unclear as to whether the observations o f the latter formed part o f the ratio o f  the decision. See p.58.

See Keane CJ pp.54 -6 0  Fn (Keane CJ p 58). ( note that Costello J cited Anns with approval p.60).
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that he would not be prepared to hold that further consideration of the underlying 

principles is foreclosed by the dicta o f McCarthy J in Ward v McMaster.

The case o f Stovin v Wise is alluded to by Keane J to show that ultimately,

differences in approach in Anns and Caparo may be o f no great significance. As put

considerations that may negative the existence o f a duty o f care in the Anns formulation

are consistent with an assessment as to whether it is just, fair and reasonable to impose

such a duty in particular circumstances. The case concerned a restricted view at a busy

junction where a car collided with a motor cycle. The defendant who settled v^th the

Plaintiff alleged negligence and breach o f statutory duty against the Council as a third

party. The case failed on breach of statutory duty but the judge held it liable as to 30%

on the basis o f breach of common law duty of care. Absence o f statutory duty usually

excluded common law duty. Accordingly the minimum precondition for basing a duty of

care on a statutory power was that it would have been irrational not to have exercised the

power. Another was that there were exceptional grounds for holding that the policy o f

the statute required compensation to the person who has suffered loss, because the power

was not exercised. As it was a matter o f discretion to act and there was no public law
1duty to act, there were no grounds satisfied to give rise to compensation.

[1996] A C 949.
See Stovin v Wise p.931 on femiliar tripartite formulation of Caparo Industries v Dickman. Lord 

Nicholls said of Anns test observing that it is now generally regarded with less favour than the formulation 
in Caparo, that “The difference is perhaps more a difference of presentation and emphasis than substance. 
Clearly foreseeability of loss is by itself an insufficient foundation for a duty to take positive action. Close 
attention to the language of Lord Wilberforce at pp. 751 -752, with its reference to a sufficient relationship 
of proximity or neighbourhood, shows that he regarded proximity as an integral requirement. Caparo 
elevates proximity to the dignity o f a separate heading. See also Fennelly J Supreme Court judgment which 
reviewed a number of cases dealing elsewhere with the question of the scope of negligence in the context 
of statutory authority such as decisions of a minister or government agency, which is later quashed on the 
grounds of excess of statutory power or of an irrelevant matter having been taken into account, pp.22-23 
Rowling v Takaro [1988] A C. 473 New Zealand Court of Appeal and advice of the Privy Council was 
sought on the issue of the duty of care. Liability for an ultra vires decision he affirmed does not confer a 
right to compensation “ See p.25 It is equally clear that liability of that type including liability for failure to 
take legal advice has never in fact been imposed”. He set protections enjoyed by individuals from 
consequences of unlavdlil public action. He opined on the possibility o f future ministerial or public law 
situations of duty of care that the context of the type of Ward v McMaster or one akin to Hedlev Bvrne v 
Heller and Partners [1964] A C 464 would be necessary for action on statutory power, in short that it is 
designed to protect interests and that the Plaintiff comes within its scope. As put in the case “They were 
not engaged in any direct legal relationship with the respondent” p.26. No duty of care was owed to ensure 
that its decision to adopt the mining ban was valid.
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Professor Bryan McMahon (now his Honour McMahon J.) drew together the old 

and new law in considering developments and proposals for reform of occupier’s 

liability. Licensees were less privileged than invitees in terms of the duty of care owed. 

The occupier merely had to warn them of hidden dangers of which he was actually aware. 

Trespassers were owed no duty of care in negligence. “The occupier was obliged not to 

injure them intentionally nor to act with reckless disregard for their presence on the 

premises”. The case of Purtill v Athlone UPC and McNamara v ESB altered this 

situation. As put “the immunity from the duty of care toward trespassers was removed 

from occupiers. If in any case the trespasser was in a sufficiently proximate relationship 

with the occupier and his or her presence was reasonably foreseeable by the occupier, 

then (and only then) the occupier would fall under a duty to take reasonable care relative 

to the trespasser”

Duties Owed to Visitors and New Legal Implications for Others

The cases Smith v Coras lompair Eireann and McNamara v Electricity Supply 

Board showed that the courts proved themselves perfectly able to say no to the claims 

where there was not sufficient proximity or foreseeability. Trains are within the 

definition of premises under the Occupiers Liability Act. 1995. The legislation relates 

only to dangers due to the state of the premises under section I (1). The occupier qua 

occupier no longer owes trespassing children a duty of care. A new category of visitor 

includes under s.l an entrant present with the occupiers permission or one present, by 

virtue of an express or implied term of a contract. The contract need not be with the 

occupier. The visitor is owed the common duty of care, the same standard as that applied 

in negligence cases at common law. The new category of recreational user (excluded are

[1968] IR 205 

‘"'[1975] I.R.l

[1975] IR 1 p.44 cited by Binchy supra p.2.

Smith V Coras lompair Eireann [1991] supra note 37.
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family members of the occupier and also entrants with an express invitation of the 

occupier) is an entrant who enters with or without permission to engage in a recreational 

activity. Under the former law he would as such a user have been categorised as a 

licensee. The occupier owes no duty in negligence to recreational users or trespassers 

with regard to dangers due to the state of the premises. All that the occupier must do is 

ensure that he or she does not injure the recreational user or trespasser intentionally or act 

with reckless disregard towards such an entrant. Purtill and of McNamara have been 

overturned as a result of The Occupiers Liability Act. 1995 in regard to all premises, 

urban and rural.

Activity Related Duty

It is propositioned by McMahon that the standard under the Act for activity 

related duties is to be judged by the negligence standard, regardless of the status of the 

entrant. The distinction appears crucial as put:

“Clearly it will be in the interests of a trespasser or recreational user to rest 
the case on any “activity” rationale since then the occupier can be held to a 
standard of negligence, assuming of course, that the Plaintiff is considered by 
the court to have sufficient proximity and foreseeability to generate a duty of 
care on the part of the “active occupier.”

Difficulty could arise from uncertainty in characterising the facts. The common 

duty of care owed towards a visitor (gardai, fire officer and the like) is a “duty to take 

such care as is reasonable in all the circumstances to insure that a visitor does not suffer 

injiuy or damage by reason of any danger existing on the property”. In essence the 

test is that of reasonable care, in other words, the same as the negligence criterion of 

common law.

Occupiers Liability Act. 1995

See McMahon, supra p.4.
Occupiers liability Act, 1995. s 3 (I).
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While the duty owed to visitors can be limited by agreement or notice it cannot be 

reduced below that owed to recreational users and trespassers. The occupier is required 

not to injure these intentionally or act with reckless disregard for them.'"^ .̂ A trespasser is 

an entrant other than a recreational user or visitor. Distinctions are made between the 

different kinds of trespassers. The duty owed by the occupier to a trespasser is 

limited as follows: “not to injure them or damage their property intentionally and not to 

act with reckless disregard for them or their property”. “The occupier is not required 

to discharge the standard of reasonable care (the “common duty of care”) which visitors 

can insist on”.*̂ ^

Regard is to be given by the court to all the circumstances including nine factors 

specified in the Act at s 4(2), all of which are discussed by McMahon. Of practical 

significance is the law surrounding warnings of danger to visitors. Circumstances and the 

type of danger and risk affect the question of adequacy of notice. Overall reliance can be 

placed on notice warnings where they are adequate to avoid risk of injury to visitors, 

(visitors are now wider than the former invitee category, ranging from social guests, 

those permitted to use the premises as a short cut or even the neighbouring boy .who 

comes over the wall to retrieve his ball) under s 5 (5).

Omission to Close and Lock Gate

The case of Mercer v South Eastern & Chatam Railway Companies Managing 

Committee involved omission to close and lock a gate, as was the practice. The action 

would have prevented people fi’om crossing a railway line when it was unsafe to do so. 

Although not under an obligation to lock the gate, the failure amounted to negligence as it

Ibid. s 4.

McMahon, p.9.

s. 4 (1).

*’° s 3 .

McMahon, supra p. 10.
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led to injuiy of the Plaintiff. It was foreseeable that the victim in reliance on the practice 

would take no further action. The company represented itself as someone who would 

take positive action to assist. As pointed out by Kaye doctors firemen etc on duty who 

take steps of a positive nature to represent to the world or to the Plaintiff that they will 

help people in danger may be liable when they fail to do so.

The English law position on users of public rights was the subject of Greenhalgh 

V British Railwavs Board. They are excluded under statutory provision of occupier’s 

liability. Liability to such users of rights of way other than the highway is based on 

common law as towards a trespasser.

Passenger falling out o f a train

In Eason v North Eastern Railway Co. a passenger fell out of a train door on a 

journey from Edinburg to London. As it was impossible to say whether an employee of 

the railway company had left the door open or whether another passenger had done so. 

res ipsa loquitur did not apply. The situation was not continuously under the sole control 

of the defendant railway company and its servants.

1922, 2 K.B. 549, cited by Kaye at p 200.

1969, 2 Q.B. 286, cited by Kaye at pp. 321, 341,

See McMahon and Binchy p.478 on liability of road authorities for what constitutes misfeasance and 
failure to maintain adequately a public road affording no redress in law and reference to section 60 of the 
Civil liability Act 1961, See also Thomas v British Railwavs Board (1976> 3 All ER 15 where in the case 
of a 2 year old child common humanity principles of Herrington seemed to be applied. See on user of 
public right, confirmed by the House of Lords in McGeown v Northern Ireland Housing Executive 1994 3 
All ER 53, See Occupiers Liability Act 1995 for relevant legislation under Irish law for lawful visitor 
categorisation vis a vis railway property.

1944 K B, 421. cited by Kaye at p,260.
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Jumping on Board a Train and the Question of Duty to Rescuer

Liability in negligence to rescuers featured in Wagner v International Railway 

Company. An intending passenger tried to jump on board a train. The passenger 

owed a duty of care to the train guard attempting to rescue him. In Chadwick v British
1 ^ 7Railway Board the defendant caused a collision in which fault was admitted and the 

Plaintiff went to the rescue of injured passengers and suffered nervous shock. It is in law 

considered foreseeable that members of the public will go to the rescue. In rescuing 

property an employee was able to claim for injuries. The degree of relationship of the 

rescuer to the property and degree of danger had to be regarded in order that the rescue 

attempt is foreseeable. It is of note that contributory negligence will apply if the method 

is unreasonable. In an instance where a guard tried to grab a passenger trying to board a 

moving train rather than acting according to the rules by using the hand break, he was 

held 20% liable.

Remoteness of Damage — Sequel to Someone Wandering onto the Line

In Turner v lamrod Eireann / Irish Rail remoteness of damage was a central 

factor. The Plaintiff a mother of a six-year-old girl claimed for negligence against the 

company and Local Authority. She characterised herself as a rescuer of her child who 

wandered onto the Tralee and Mallow railway through an opening in the post and wire- 

fence. The Plaintiff tripped on wire signals on the line causing injuries to her knee. The 

Court did not accept the contention that the Railway Clauses Consolidation Act 1845 

specified its maximum obligation. The Act stipulated by section 73 that:

(1921) 133 N  E 437 (232 NY 176) cited by P Kaye, English Law o f Torts. Barry Rose Law Publishers, 
England, 1996, pp.62-63.

'” [1967]IW LR 912

See Harrison v British Railway Board [1981] 3 All E.R. 679. See HcMahon and Binchy p.581 on 
development o f this area from voluntary risk to duty. Peril from negligence which induces the rescue 
attempt carries liability. They point to a wide range o f situations o f  the foolhardy. In the context o f  the 
theme Wagner v International Railroad Co. [1921] 232 NYS 176 it was put that the “The wrong that 
imperils life is a wrong to the imperilled victim, it is a wrong to his rescuer ”
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“The company shall not be compelled to make any further or additional 
accommodation works for the use of owners and occupiers of lands adjoining 
the railway after the expiration of the prescribed period, or if no period be 
prescribed, after five years from the completion of the works and the opening 
of the railway for public use”.

In Flood J’s view the obligation to fence under section 68 was never intended to 

constitute a discharge of a common law duty of care to anyone to whom the railway 

company could be said to owe a duty of care. Of wider significance were his remarks 

that the existence or non existence of a duty of care is circumstance related so that;

“If you are the owner of lands upon which an operation has a potential for 
being dangerous but in the circumstances in the past in which it was 
conducted was unlikely to give rise to injury. And if the circumstances 
change and it is foreseeable that injury could result to a person or class of 
person then a duty of care is imposed upon the person operating the said 
potential source of danger”.

The earlier case of Ward v McMaster is referred to in outlining the circumstances 

under which a duty of care will arise as proximity of the parties, the foreseeability of the 

damage and the absence of any compelling exemption based upon public policy although 

it was accepted that the latter would have to be veiy powerful to deny an injured person 

his right of redress. The agitation of the mother had caused her failure to see the 

wires an agitation, which in the circumstances was natural “which in turn was caused by 

the absence of a proper fence to prevent children going onto the railway line”. The 

Plaintiffs injuries were ‘a direct consequence’ of the railway company’s breach of the 

duty of care in failing to provide adequate fencing. It is noted by Byrne and Binchy that 

the reference to direct consequence of the railway’s breach of duty of care should not it 

seems be interpreted as an attempt to revive the directness test for the remoteness of 

damage favoured in the Court of Appeal in Re; Polemis in that the agitation and stumble 

were entirely foreseeable being clear from the facts and Flood J ‘s view of them.

R.Byme and W.Binchy, Annual Review 1996. p.593 for discussion o f Turner v lamrod Kreann H C 
February 14, 1996. See also McMahon & Binchy, Law of Torts, p.87.

[1985] IR  29 (H C.) ILRM 400, [1988] IR  337 (S C).
Re: Polemis and Furness Withy & Co, Ltd. [1921] K.B.560 (CA) cited in R Byrne and W.Binchy, supra 

p.594. Other possible contentions and scenarios are also postulated in the review. See also
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I  Employer Liability for Injury in Employment
I

I
i

In the area of liability of the employer for negligence O’ Sullivan v lamrod 

j  Eireann concerned a platelayer, injured while removing sleepers in working on the 

railway. The debris, which caused the injury, ought to have been removed by the 

employer.

I

Liability for Causing Nervous Shock. A Fundamental Principle of Negligence Law in 

Ireland

A number of cases relate to Railway activities resulting in different verdicts. The 

case of Mullallv v Bus Eireann would appear to have import in the face of injury 

arising in the aftermath of accidents. The Plaintiff was shown to have suffered post 

traumatic stress disorder following an accident to her husband and two of her children, 

which for one was to prove fatal, arising out of the negligence of the Plaintiff. The 

Plaintiff was not at the scene of the accident. The effect of the shock and seeing the 

distressing sight of her husband and children in the hospital after the accident were found 

to constitute the symptoms of this type of stress, consistent with accepted psychological 

criteria. It is of some importance that it was held that the condition had been caused by 

the accident and its aftermath not her grief Further applying the ordinary criteria of 

reasonable foreseeability to the facts and the awareness of medical knowledge of mental 

illness it was held to be readily foreseeable that a mother exposed to the experience 

would break down and suffer injury. Nervous shock was thus found to be 

compensatable. In the review of the case it is noted that Denham J who quoted from two

McMahon & Binchy, Law o f  Torts, pp.83-84 on remoteness, direct consequences. See also pp.85-89 on 
reasonable forseeability. i.e. Wagon Mound (N o l) [1961] AC 388 (PC). In particular liability only for 
those consequences which flowed from his or her negligence which were reasonably foreseeable.

Unreported High Court, Morris J, 14th March, 1994.

[1992] ILRM 722 See R. Byrne and W Binchy Annual Review o f Irish Law. 1991, The Round Hall 
Press, Dublin, pp,401-404. The case is examined in the light o f  later English cases such as the judgement 
in Alcock, and allusion is made to other references bearing on limitations and policy aspects. See 
McMahon and Binchy, Law o f Torts, tracing developments through the case I aw, pp.464-497.



railway cases in particular a crucial passage put in short here that “a person who suffers 

nervous shock which results in psychiatric illness may succeed against the person who 

caused the shock”.

The passage set out in the review highlights that the crucial causal link can be 

there that is between the defendant’s negligence and the Plaintiffs illness although the 

Plaintiff was not at the scene of the accident. The cause of the accident scenes 

experienced by the Plaintiff in the hospital was due to the defendant’s negligence. There 

was as found a legal nexus between the actions of the defendants causing the accident 

and the resultant aftermath in the scenes in the hospital. The shock was foreseeable. The 

duty of care was said to extend to injuries, which are reasonably foreseeable. The 

negligence of the defendant had caused the scenes.
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CHAPTER 15 RAIL v PRIVATE PROPERTY RIGHTS

The development of compulsory purchase in the context of railways involved the 

interplay of competing rights, those of landowners and those of the business enterprise 

sector. Compulsory purchase was confined to the most exceptional circumstances. Even 

a rare exercise of the royal prerogative in wartime is now believed to be defunct. 

Compulsory purchase and the granting of compensation were limited to public use for 

works of a public nature. The well-known Ashbury Railway Carriage and Iron Co. v 

Riche is illustrative of the requirement that incorporation for the particular purpose 

required authorisation. So too unless the acquisition of land was authorised by an act it 

was ultra vires. \  Statutory power is necessary for compulsory purchase, as acts of 

interference would otherwise be unlawful. The purposes of the power or powers as 

outlined by Green comprise those given by statute, which make legal an act, which would 

otherwise be trespass, legalising an activity which would otherwise be nuisance, and 

giving power to authorities of statutory creation to carry out a particular activity. 

Authority to run a railway also authorises any necessary nuisance caused in building and 

running it.

Without compulsory purchase an owner could refuse to sell his land or he could 

set his own terms of sale as a matter of freedom of contract. Ownership of property was 

treated by the common law as such that no man could deal with the property of another 

without his consent.

The interference which railways caused to land was unprecedented, constituting a 

serious disturbance. Acquisition of land and disturbance by railways entailed 

modification of common law property rights. The Private Act was once the only way of 

obtaining powers of compulsory purchase. A need was seen for general provisions 

applying to agreements for purchase and sale o f  land between companies and

 ̂ 1875 Ir. 7 HL 653 See K Davies, supra p.8 on ultra vires relevant to compulsory purchase.

 ̂ Green supra p. 11. See also R Robinson and C Brand, supra p.217 on immunity as a consequence of 
authorisation of an activity rather than express authority in Hammersmith Citv Railwav Co. v Brand 
(1869) HL.
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landowners. Compulsory purchase m its modem framework did not develop until the 

passing of general statutes in the 1840’s. The private Bill system included a compulsory 

purchase provision.

In explaining its growth in the transport context the jwpulation in England in the 

latter pat of the 18th century increased from 61/2 to 161/2 millions with practically the 

whole of the increase of 10 millions confined to the towns. The question of transport and 

communication was seen as “one of great and increasing importance”. Roads, which had 

been in a shocking condition, came to be improved as was navigation also improved. 

Between 1790-1794 some eighty-one Private Acts of Parliament were passed authorising 

the acquisition of land for the purpose of canals. \  The Irish Constitution 1937 at Article 

43 has extensive provision for protection of private property but it allows for the 

delimitation o f property rights. Legislatures in the US have power to take property 

without consent under the doctrine of eminent domain. The US Constitution provides for 

just compensation for the taking of private property for public use outlined in the Fifth 

Amendment. The origin is unclear although as remarked by Green “it reflects the 

supremacy of the state over the people and their private property and is therefore similar 

to the power of a monarch”. He notes further that “If a public purpose will be served 

by taking of property, the owners rights are subject to the general good: The government 

as representing that good, may exercise this power through the legislature”. In the 

absence of a written constitution in England the public benefit aspect and compensation 

to expropriated owners of private property is believed to underlie the legislation in the 

context of the granting of power of compulsory purchase.

Davies noted that compulsory purchase had been of long term practical 

impoftance, sinee  ̂governments began Th& history a f the  ̂development of compulsory

 ̂D. Green Compulsory Purchase 4th ed. Estates Gazette, Lx)ndon, 1994, p.6. See also B W.Adkin and D. 
M. Lawrence. The Compulsory Purchase Acts a Treatise on Law and Practice o f  Compensation, The 
Estates Gazette 2nd.ed. London, p. 9.

 ̂Ibid. p.6.

’ ibiU.
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purchase powers is “one o f striving to achieve a balance between retaining adequate 

safeguards for the interests of the individual on the one hand and the importance of not 

delaying schemes which are to serve a much needed public purpose on the other”.

The right to expropriate land became necessary to progress schemes. The petition 

for private Act powers sought the power of compulsory purchase. The Bill made 

provision for acquisition and for assessment of compensation. As the schemes had to be 

a public utility, harbours, canals and railways were within the category. The Clauses 

Acts cut down on time factor involved in each line as compulsory purchase could be 

incorporated in Private Acts or the Special Act as it was called, e.g. the Land Clauses 

Consolidation Act. 1845 and the Railway Clauses Act. 1845 contained clauses akin to 

those used in the Private Bills, (for taking land for use of a public nature and railway 

undertakings respectively) It is of note that a private Act was still required for 

acquisition of any land and the general Act would be incorporated with certain provisions 

excluded.

The private Bills proved to be inappropriate for the conditions of the 19th century 

as the need for schemes increased, although as put by Robinson the Private Bill 

procedure is still employed today in England where the provisional order is inappropriate.

Examples of changes cited include powers given ultimately by railway Acts e.g. the 

British Railway Board was given power to acquire lands for authorised works. The 

process was quasi judicial in nature where witnesses for the promoters could be called to 

give evidence and were open to be cross examined by those opposing, It was urged that

* J R. Robinson & C. Brand, Compulsory Purchase and Compensation, Sweet & Maxwell, 1995, pp. 10-11.

’ Ibid. p.6. The general Act as a reform gave the power merely to take lands - an Act on which modem 
compulsory purchase is based. A mode of authorising the talcing of property was by incorporation of the 
Land Clauses Act of 1845. into the so-called "Special Act." See K. Davies. Law of Compulsorv Purchase 
and Compensation. 5* ed. Tolley Pub, Co. p. 199 for remark- “So it became increasingly common by the 
early nineteenth century for groups of “promoters,” whether incorporated or unincorporated to obtain 
powers by private Act to acquire land for purposes, the scope of which called for compulsion to be made 
available. Building canals and railways obviously needed this kind of authorisation, for the long route 
involved could not be allowed to be imperilled by any particular landowners, large or small, who wished to 
remain undisturbed, or for that matter saw an opportunity to apply blackmail in bargaining.”

* JR Robinson, supra p.7
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public local inquiry however was considered more expeditious. Ultimately 

recommendations for change were adopted in the Transport and Works Act. 1992 in 

England. Such projects can now be authorised by statutory instrument. ^

Valuation for compensation purposes and the principles of compensation have 

been explored throt^h many eases from the- second half of the- 19th century onwards. 

Modem railway legislation provides new measures. The principles to be applied by any 

valuer in assessing the market value of land, which is being acquired by a local authority 

for any purpose.

George Eliot in her novel Middlemarch, a study o f provincial life, treats o f those 

who felt threatened by the introduction of railways. Given the advancements of the 

railways the portrayal relates to some forty years earlier, rather than typical of the later 

time. A city perspective brings a tone removed from village life, where railways were 

regarded as destructive of the English countryside. Egoisms of characters are shown to 

reflect opposition to change^ Th& anti ra ilw ^ sector were- thê  slower wits of imaginary 

Middlemarch seeing railways as against the poor man. Adopting the proverbial tendency 

was to admire the unknown.

Land holders were unanimous in the opinion "that in selling land, whether to the 

Enemy of mankind or to a company obliged to purchase, these pernicious agencies must 

be made to pay a very high price to landowners for permission to injure mankind". Mrs 

Waule proclaimed her helplessness as a widow not only for the welfare of her cows and a

 ̂ Ibid. p.8. See Report on the Joint Committee on Private Bill Procedure, session 1987-9 8 H.L 97. H C 
625 (July 1980~> for private bill procedure o f  the 20th century. Provisional order procedure is only 
occasionally used p.8.

Re: Dublin County Council Compulsory Purchase (Housing Act 1966) No. 1 Order 1968 1974 1.R.228 
Referred to as Deansrath case. See R Keane, Planning Development Law 2nd ed. The Incorporated Law 
Society o f  Ireland, 1984 Appendix 11. Lecture by Mr Owen McCarthy, Property Arbitrator, to the Irish 
Auctioneers and Valuer’s Institute, September 1972 pp. 182-198 at p. 188, where the Land Clauses Act 
1845 and amendments referred to: The rules under the legislation based on principles relevant to 
valuation on acquisition are discussed regarding various losses and injuries to land.

G. Martin. Middlemarch. Chap IV. pp. 543-546 The Open University, The Nineteenth Novel and its 
Legacy Milton Keyes,
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mare if the railway should come across the Near Close but also for the fate of the farm. 

“It’s a poor tale if a widows property is to be spaded away and the law say nothing to it. 

What’s to hinder 'em from cutting right and left if they begin? It's well known I can't 

fight.” A form of resistance was redolent in the wisdom of a character called Solomon, 

an overseer of roads, who travelled about on a slow-paced cob. He felt that railways 

would blow one to pieces right and left, and therefore to say nothing as folk had done 

about Brassing and “set somebody on to send em away with a flea in their ear, when they 

came spying and measuring”. This was to force them to go to another parish as he did 

not believe “about their being forced to take one way” and no money could for him make 

amends for “bringing a lot of ruffians to trample your crops” and furthermore in his lack 

of familiarity, with the corporate concept in rural matters he wondered, “Where a 

company's pocket?” Mrs Waule, listened to Solomon’s conclusion that “the more spokes 

we put in their wheel, the more they'll pay us to go on”.

Going on a recent company pay out for manganese, the compensation aspect was 

thought sinftil by Mrs Waule. For Solomon the railway could be even more destructive, 

than the mine. In time Mrs Waule’s mind turned to the matter of compensation, having 

found its association with sin somewhat bearable. The slowness of Solomon’s cob is 

evoked by Eliot’s reference to its tendency to stop due to the want of impulse to move. 

Chatting to hedgers and ditchers and in particular the waggoner Hiram Ford evokes the 

idyllic pace of transport of earlier times. The fear that there would be “no stirring from 

one place to another” meant of course transport by wagon and horse as all agreed that the 

country had seen its best days.

Early railway companies are shown to have agreed to heavy prices and 

compromises for obtaining land rather than resorting to compulsory purchase. Vexatious 

opposition was brought deliberately in order to extort the highest price possible. 

Railways pointed to the need for the setting down of a specific code for acquisition for 

companies and statutory bodies. The first railway in Ireland for example bears the fruits 

of compromise with belligerent landowners < For residents close to the sea the

See G Elliot, Middlemarch.
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railway interfered with sea views and bathing amenities. TBe settlement resulted m 

architectural edifices of bridges and towers, which today add to th© built environment on 

the Dart line. A dome built for one owner was linked imaginatively with the imaginary 

Xanadu of Samuel Taylor Coleridge’s Kubla Khan. The Act for the Kingstown line 

contained provisions relating to an agreement with named landholders. The Petition to 

form a company was addressed to the authority of Parliament and alsa sought leave to 

bring in a Bill to construct the railway from near Trinity College to the pier at Kingstown. 

A second application, following the refusal of the first was successful although it also 

met with objections, which were to influence the ultimate location of the line. Trinity 

College objected to the location of a terminus at Brunswick Street and forced the 

selection of a new site at Westland Row. Similarly the choice of location of Kings 

Bridge station followed protracted negotiation regarding the surrounding land. Known 

today as Heuston station objections came from the Royal Hospital Kilmainham. Archival 

manuscripts detail correspondence between the Board of Governors and the Directors of 

the Railway Company, the Great Southern and Western;, illustrate the working out of the 

settlement of many differences relating to the exercise of power regarding land and the 

strategies used for reaching the agreement.

Concerning Irish Railways Compulsory Purchase of Land

The Railway Acts have complicated legaf interpretation. Compulsory purchase 

which was based on a series of statutes, aimed through a railway Act to serve wider 

purposes than those related to the railway. By 1882 English railway texts were valueless 

in Ireland. Of particular note is the observation that if regard was given to the exact 

object of the foregoing acts entitled railway acts passed from 1851 to 1S6^ they should 

more appropriately be called Land Clauses (Ireland) Acts rather than railway acts. The 

object of the 1851 Act and the amending acts of 1860, 1864 and 1868 were not restricted 

to railway companies. The 1851 Act was to incorporate its provisions into any Act which 

authorised “the purchase or taking of lands for any undertaking”.

WllUani. Suflfeto* Law B..eladng to th.e Compuhory Purchase atuJ Sale o f  Lands in Irekod under the 
Provisions o f the Irish Railways and Land Clauses Acts, p. 109, includes cases and forms pp.xxiii E.
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The compensation procedure was so cumbersome that as remarked by Robihson 

et al a new act the Acquisition of Land Assessment o f Compensation Act. 1919 was 

passed. New provisions provided for dealing with disputes by conferring jurisdiction on 

arbitrators. The acquiring party today is likely to be a public authority or local 

authority or state body empowered by statute rather than private enterpnse, although this 

picture is changing with increasing o f privatisation. Companies must have the necessary 

powers through statute law.

The Private Bill is used today for certain cases only in Britain where no other 

powers exist. One example is the Gulf Oil Refining Act. 1965 where a company was 

authorised to compulsorily purchase land to build an oil refinery at Milford Haven. 

Another was that of the Wandsworth to Croydon Railway Act o f 1801. In more 

modem phases of public transport the London underground line was authorised by a 

modem private act. The London Transtx>rt Act. 1969 and further extension was provided 

for by reference to standard provisions. The Channel Tunnel Act. 1987 provides another 

modem example. The Land Clauses A ct 1845 provided in common form, powers

Ponsonby, Dublin, 1882, The text came to be the fiill text on the Irish railways and Land Clauses Acts. He 
remjirked that it had been 21 years since the passing of the Irish Railways Act, 1851 and that nothing had 
been published since that time. The Railway Acts compiled by Mr Biggs used at arbitrations. Tribunals, 
and Assizes had according to Suffem no notes and much was inappropriate to Ireland So too Hodges was 
said to ignore the Irish Acts and decisions. The result was inconvenience, which made it difficult for a 
layman to ascertain his true position with regard to a threatened invasion of land from some newly formed 
railway or other company. He referred to the Farrago of Acts comprising the general code as being in part 
repealed, amended, and yet again amended This resuhed through “tinkering” acts by repealing portions 
and passing new acts for the repealed Acts, in a complete patchwork being produced on the method of 
compulsory purchase.

Robinson and Brand, supra pp 6-7.

H. White, Forgotten Railwavs South East England. David and Charles, Newton Abbot, London, 1976. 
The railway referred to as the Surrey Iron Railway is highlighted by him as the earliest Act authorising the 
compulsory purchase of specified land for constructing a railway, it authorised the taking o f land, set out 
the procedures for acquiring ownership and possession and for settling compensation. The idea had 
originated in 1799 for improving communication between London and Portsmouth by a rail or canal route. 
H. R White remarks on the rail section being open to the public on payment of a toll permitting users to 
operate their own wagons and horses. He noted “It was to be a highly specialised form of turnpike road.” 
The Northern section was to be from the Thames at Wandsworth to Croydon.

Green, supra pp. 16-17.
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covering the acquisition and compensation procedures and is of relevance today in both 

England and Ireland.

The Railway Act 1851, which applied to Ireland only did not repeal sections 18- 

68 of the Land Clauses Act. 1845. By section 3 of the 1851 Act the sections were not 

applicable or in force in respect of any railway in Ireland to which the 1851 Act applied. 

(Sec 3 left it in force in respect of the railways in Ireland to which the 1851 Act did not 

apply.) It left these sections in force in respect of all other undertakings where 

compulsory purchase of land was authorised by a Special Act. Section 4 of the 1851 Act 

became the subject of three amending Acts namely the Railways Act (Ireland). 1860. 

which made the 1851 Act perpetual and in effect expressly incorporated both Acts. Later 

the 1864 Railways Act improved the arbitrators award appeal procedure on the part of the 

company. The 1919 Act, which is a Lands Clauses Act mentioned above makes official 

arbitrators findings of fact final and binding. However there is a right through special 

case at any stage of the proceedings for the opinion of the High Court on any question of 

law and the arbitrator may state his award as to the whole or part thereof in the form of a
17special case.

Keane J. elaborates on the application of statute and case law as to valuation 

aspects and on severance and injurious affection of land, covered by section 63 of the 

Lands Clauses Consolidation Act, (local government context of compulsory purchase). 

Cases involving railways feature in explaining legal points. Fragmentation of a farm in 

the case of constructing a roadway would as elaborated make the remainder of the land 

less valuable so that the owner is entitled to be compensated for the reduction in value in 

addition to the value for the land acquired. It is he says the use of the land taken that 

gives the right to compensation. There is he remarks no right to compensation in respect 

of the use of land not taken even though damage is caused to an owner. “Where damage 

is caused to an owner as a result of the use of land taken from other owners he will be

S McDermott and R Woulfe, Compulsory Purchase and Compensation in Ireland. Law and Practice. 
Dutterworths (Ireland), 1992, pp. 16-17.

R Keane, The Law o f Local Government in the Republic o f  Ireland, p.273.
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entitled to compensation for the former head of damage but not the latter”. In the case 

of Re: Stockport Railway Company (1864) 33 l.Q.B approved in cases as listed by 

Keane J the law is so stated, although Irish cases do not appear in the list. A modem 

example is given of an English case of applying the principle namely Edwards v Minister 

of Transport. The Minister for Transport acquired land for a trunk road. The Lands 

Tribunal awarded compensation for the damage, which would be caused to the claimant 

by the noise vibration smoke, and vehicle lights, arising from the use of the new road. 

The Court of Appeal held that the award would have to be reduced since as put by Keane 

J “it included an element of compensation for damage which would be caused to the 

claimant by the construction of the trunk road on land which had not been acquired from 

him.

If an owner suffers damage as a result of the construction of works authorised by 

the provisions of the Lands Clauses Acts, he is entitled to compensation under section 68 

of the 1845 Act. It is pointed out that this is an entirely separate right, and is not 

necessarily related to compulsory acquisition of land. Keane J further distinguishes the 

principle in that it has no application “where the damage caused could have been avoided 

by the exercise of reasonable care.” In that event the owners right to compensation 

would be a common law right to damages for negligence. It is only where the damage
91would not have been actionable at common law that the principle has application”. 

However the Land Compensation Act, 1972 has as noted reversed the effect of the 

decision in England.

The measure of damages arising from loss from damage caused to lands in the 

same ownership is the full consequential loss which the owner has suffered either by 

reason of the severance of the lands from his other lands or because of injurious affection 

to the other lands by the exercise of statutory powers. (Re; Stockport Railway 

Company). This measure of compensation is the difference between the value of the 

lands not taken before the severance or other injurious affection and their subsequent

Ibid. p.273.

^  Ibid. p.274. (1964) 33 L. J Q B 

Ibid. p.274.
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value. However it is o f note as pointed out by Keane J that in the case of severance if  the 

owner claims compensation for the acquired land on the basis that it had a development 

value, that claim may reduce the amount of compensation payable in respect of the 

severed land. He exemplifies the point in the case of agricultural land that if the owner 

claimed that the acquired portion had a development value, he could not at the same time 

claim that the severed portion had been reduced in value because it was no long^ part of 

a larger agricultural unit. He is not allowed in effect to adopt a different attitude in his 

claim for severance and to treat the acquired land for that purpose as fanning land.

The loss suffered as a result of having to acquire alternative premises is calculated 

in monetary terms as forming part of the value of the lands to the person, whose property 

is being acquired compulsorily in respect of which he is to receive compensation. He is 

entitled to compensation in respect of all the damage that is the result of his having to 

leave the property against his will. Compensation for disturbance aspects following 

compulsory purchase include where a person has to leave property or carry on business, 

items such as stamp duty legal costs, which have to be paid as a result of the purchase of 

an equivalent property, costs of a surveyor, the expense of finding a property, where in 

situations financial loss in incurred. Other factors include having to alter new premises 

for business. The fact that a person has to pay a higher price for a new property is not 

according to Keane J. something in respect of which compensation is payable. Other 

items of loss include having to locate the business elsewhere as in shops dependent on 

local trade and other cases where the particular location is important or even the loss 

from total extinction where the business cannot be relocated. He notes that the loss of 

good will is something of a misnomer as the local authority do not purchase the good will

Ibid. p.275.

R Keane, p.276. See T.R.C v Glasaow and Southwestern Railway (1887) App. Cas.315. See Ricket v 
Metropolitan Railway (1867) L.R. 2 H.L. 175.

Ibid.

Ibid.
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of a property, but what is being compensated is in effect, the damage caused to the 

owner’s business.

Compensation for temporary occupation of land is provided for in respect of land 

temporarily occupied by a railway during construction under Sec 11 of the 1864 Act. 

The term company was to mean under sec 13 of the Railways Act (Ireland). 1864 any 

parties whether commissioners, undertakers, corporation commented on by Woulfe as a 

dramatic section in the middle of what is entitled Railway Acts in that such an 

enumeration for the expression company is given wider and general application than a 

railway.

Compulsory purchase was confined to the state and its agencies. For modem 

times itiioutmoded where progress is to take place in many sectors including railways and 

other communications through private enterprise. Rights for laying cables alongside 

railways to mention one example here enabled the company Esat the private 

telecommunications operator to secure lines, bringing into play a new dimension 

dependent on changes in law for the private sector.

Modern Light Railway Order

The Transport (Dublin Light Rail) A ct 1996 sets out a modem example of the 

statutory basis of the modem urban railway. The Board meaning Coras lompair Eirearm 

is empowered to make application to the Minister for a light railway order pursuant to 

sec.3. In accordance with sec.9 the Minister is required to consider a number of matters 

including the application; the draft order (this is prescribed to be submitted by the Board). 

The others include books of reference to the plans and the environmental impact 

statement. The report of the public inquiry and the recommendations (if any) contained 

therein. If following such consideration he or she is of the opinion that the application

“  Ibid. p.277.

See McDermott and R Woulfe, supra p.23 where courts in the 19th century did not make the distinction 
between acquisitions between railway companies and acquisitions by any other companies and ref See 
also Irish Reports Digest 1867-1893 for such cases.
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should be granted, he or she is obh'ged to make the order authorising the Board to 

construct, maintain and improve the hght railway works specified in the order or any part 

thereof.

Practically all the aspects from construction to use and operation of a light railway 

is subject to what the Minister thinks proper and specifies in the order. “ . The section 

empowers him /her to make an order authorising the Board to construct maintain and 

improve the light railway in such manner and subject to such conditions, restrictions and 

requirements (and on such terms) as the Minister thinks proper and specifies in the order. 

Scope is given for departure from public inquiry recommendations except that the 

Minister is obliged to lay a statement in writing of his or her reasons for the departure 

before each House of the Oireachtas. The Act allows for judicial review of the order. 

An order can also be amended on application by the Board, by an order as may the plan 

or book of reference to it if the Minister considers it appropriate.

Statutory Framework of Compulsory Purchase of Land and Works for Light Rail

Section 13 expressly authorises the Board following the light railway Order to 

acquire compulsorily “any land or rights in, under or over land specified in the Order and 

for the purpose the light railway Order shall have effect as if it were a compulsory 

purchase order referred to in subsection (1) of section 10 of the Local Government (no 2) 

Act, 1960 (as inserted by section 86 of the Housing Act 1966 which has been duly made 

and confirmed accordingly...”. The Board is given a discretion to acquire additional 

adjoining land subject to the consent of the Minister and of any person having an interest 

in or right in, under or over the adjoining land notwithstanding the fact that the adjoining 

land is not specified in a light railway order.

Sec. 9 (2).

Sec. 9 (3).

See section 9 (6) (a). 

Sec. 13 (2)).
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Entry on land by consent and by compulsion are included, as are the steps to be 

taken set out regarding the use of land for construction of the railway. The Board can 

make entry on land from the date of the Order for the purposes of its functions. The steps 

to be taken as well as the circumstances, giving rise to them are very wide in scope. The 

latter relate to works authorised by the order for particular land, but also “any other land 

and occupy it or otherwise make use of it for the purpose of carrying out the works 

aforesaid”. The exercise of any power however must have prior consent or proceed to 

enable entry under the power by notice “stating its intention to enter on the land and the 

purposes for which entry is intended to be made”. The person so notified has a right to 

apply to the District court in which the land is situated for an order prohibiting the entry 

pursuant to section 14 (1) (c). The judge has wide jurisdiction either to prohibit entry or 

specify conditions to be complied with by the person making entry. Prohibition on entry 

on land by the court makes entry unlawfiil while in the case of entry subject to 

conditions, every person entering onto land is subject to the conditions.

Where necessity requires entry on land in the opinion of the Board, the exercise of 

the power of entry onto property can be effected without compliance with the consent and 

notice procedure under sec. 14 (1) (b). As if to backtrack for eventualities which may 

require such entry the inclusion of 14 (2) (b) marks a qualification on such a wide- 

ranging power of entry. Notice must be given to any owner or occupier of the land of its 

intention to enter on the land, and of the purposes for which the entry is intended to be 

made. The notice can in accordance with sec. 14 (2) (b) be suspended if in the opinion 

of the Board it is not reasonably possible to comply with. Notice must however be given 

to owners in writing specifying the powers exercised and their purposes.

Sec. 14(1) (a).

Sec. 14(1) (b)(1) and (ii).

Sec, 14 (1) (a) which follows the power of entry for preventing injury 

Sec 14 (2) (b).
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Compensation must be paid for loss, injury or damage, other than those whose 

land is acquired as a resuh of exercise of power conferred by section 14. For the 

purposes of the Acts the Board is deemed to be the promoter of the undertaking and the 

light railway order concerned is deemed to be the Special Act and for the purpose of such 

determination. The Acts mentioned apply with any other modifications and are 

incorporated insofar as they are not inconsistent with and are subject to any amendments 

or modifications express or implied thereof effected by the Light railway Act itself 

Additionally the assessment of compensation must take regard of “any benefit to any 

property of the person that arises or may reasonably be expected to arise from the 

exercise of the power concerned.

See 14.3.a. The procedure for this is stipulated to be in the first instance by agreement and in default o f  
agreement to be determined “by arbitration under and in accordance with the Land Clauses Acts, other than 
sections 38-67 o f the Lands Clauses Consolidation Act. 1845.

Sec. 14 (30 (b). See also the Transport Act, 1963, section 6 and 7 works order.
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CHAPTER 16 ROLE OF THE STATE IN RAILWAYS 

Prelinunary to State Control

In the 1840's there was statutory provision for state financed pubhc rail service 

railways through purchase. On its failure to materialise, a number of official Reports 

declined to recommend it as an option From around the 1860's and the 1870’s the 

reform of administration of railways came to be treated as a more pressing concern.^. A 

Viceregal Commission of 1910 recommended amalgamation of the railway companies, 

but, as put by Baker, “the government in its usual lethargic marmer did nothing until 

world war one forced it to act”. ^ Increased state control came to bear on the railway 

companies following amalgamation marking a departure from earlier laissez faire 

influences. By 1921 there was amalgamation of the four largest companies in England. 

A similar line o f development followed in Ireland.

Legal monopoly by the state was already a feature of other services in the area of 

communications before railways. Administration relating to the Post Office and the 

telegraph were among these. So also reform of the administration of roads had in the 19''’ 

century come under the control of the County Council. Companies had, as noted, 

undertaken the construction and working of railways. The rival canal transport had lost 

autonomy as a transport system, and some canal companies could only survive through 

merging with railways. The modern organisation of transport through different state 

companies in Ireland stemmed from the recommendations of the second McKensey 

Report of 1981. Its terms of reference were to identify corrective measures for improving 

the financial position.

' See E Cleveland Stevens, passim supra. The scheme set up was unworkable 21 years on

 ̂ J H Watson, pamphlet entitled "Irish Railway Reform" 1870, Advocated state control and extolled its 
benefits as the type o f system operating in Belgium over the preceding forty years.

 ̂H.C.Baker, Irish Railways since 1916. Ian Allen, 1972, p.l5. See WA Robertson. Ministry o f  Transport. 
The History o f  Transport Act. 1919.

M 6  Riain, On the Move. Coras lompair Eireann. 1945-1995, Gill and Macmillan, Dublin, 1995, p.346 
See also p. 347 on CIE not favoured by McKinsey as holding company and suggested more direct control in 
some areas by the state. As shown it became the holding company.
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Influences on Statute Law on Public Transport

Economic influences on railways have had a variety o f facets. Concern with 

shareholders’ financial rights, control of dividends and questions as to whether railways 

were paying their way have been the publicised points o f debate on railway transport. 

Some 40 years after their introduction it was remarked in a pamphlet in 1879 on railways 

in Ireland that they were not profitable. Dividends were at the expense o f welfare o f the 

country through charging inordinately high rates and fares. The most prosperous line at 

the time was the Belfast and Northern Counties. Due to the exceptional circumstances o f  

the linen trade, dividends were 6.5 % -  7.5%, while those o f the Waterford and Limerick 

was just 3%. In general, management costs were seen as high. The Midland Company in 

England was lauded for ending the second class under the direction of James Allport, as 

third class was becoming the most profitable. ^

Economic considerations led to cutting back on railway lines bringing vast 

changes to the 19* century network. The substantial pruning back came as early as the 

1920’s and 1930’s leaving eventually in place what now appears to be a vital rail 

infrastructure between key places. Its extent is even less than the minimalist original 

pattern, albeit with railways to the west.

’ Edward J Waterstone, pp.30-34.

® See generally appendices for comparison contrasting earlier railway maps to later ones. The Road 
Transport Act. 1932 permitted railways to acquire road transport companies and was the first major 
restraint on competition as it made a licence compulsory for the operation of scheduled passenger services. 
The Railways (Miscellaneous) Act, 1932, provided for the reduction or cesser o f services on certain railway 
lines. It empowered the Minister to make Orders and it applied to lines for or towards the construction of 
which a firee grant was made out of public moneys or which was constructed under a statutory order 
whereby a presentment by a grand jury guaranteeing payment of dividends by the company constructing 
such line was confirmed. It enabled companies to vary their obligations to provide services through 
application to the Minister for modification of rail service. Section 7(1) required as a condition, before the 
order could be made, that alternative services were available in the district to which the order related. 
Section 10 gave the Minister discretion whether to hold a public inquiry before making an order. In the 
various abandonment Acts the minister was given power with the consent of the Minister for Finance to 
make an order setting the appointed day meaning the day o f cesser o f the undertaking. See Dublin and 
Blessington Steam (no 13) Tramway Abandonment) Act, 1932.
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Railways, unlike roads, have been appraised more from an economic and service 

perspective from the start. . In the case o f Irish railways following independence, the 

law prescribed a dual mandate o f public service, and the railway paying its way. The 

latter was seen as conflicting and giving rise to perennial difficulties in sectors o f the 

management and m its relationship with the state. In their more recent history, 

recognition of the social dimension in evaluating their contribution has been regarded as 

a milestone.

Irish railways examined in the international context highlighted comparative 

details of lines worked, staff strength and the number o f staff per kilometre of line. CIE 

had one of the shortest networks and the second lowest manning levels. Sweden had the 

lowest manpower in 1976 with three staff per kilometre while Ireland, Norway and 

Finland had four.

’ See 6  Riain, supra, p.38.CIE on the extent of railway around the time of the Milne Report (1948). See 
p.48-49 reference to the comparative disadvantage between railways carrying all the costs and users of the 
road system, having highways maintained at the expense of the public and recommendation of central 
highways authority with responsibility for both highways and the permanent way. See pp.38-55 on closure 
of branch lines where the paramount consideration according to Milne should be the public interest as lines 
were part of the national system of highways and on some conflict with CIE. See also Beddy, J.P Report, 
Committee of Inquiry into Internal Transport appointed 14 Julv H I 956) remarked on low utilisation of the 
permanent way locomotives etc by international comparison. See summary of arguments on abandonment 
and extrication and the possibility of radical change on the part of CIE, if given an opportunity to prove 
itself p.115. See also pp.101-124. There was a belief in freedom of transport rather than restriction to 
divert to the railway as recommended by CIE unless private transport endangered the whole system of 
public transport. See Transport Act 1958 on power to cut back services. See 6  Riain, p. 199, on acceptance 
that railways could not be operated without incurring losses. See McKensey report 1971,which stressed 
retention of railway services, which conferred social benefits, seen as a vital aspect in correcting 
approaches to transport. Some services could not be justified so restructuring was necessary to improve 
railway financial resources. Mainline services were turning in a positive performance but there was 
criticism o f the subvention. The Report suggested specific grants by the state for socially necessary 
services which were also loss making services in order to avoid conflict between the financial and social 
objectives of CTE. See p.lO. See O Riain. p.227. See also McKensey Report 2nd 1981 whose brief was to 
examine the deterioration in the financial position of CIE and recommend corrective measures. See O 
Riain in particular p.347 where he refers to the consultants answer to the question regarding “the reasons 
for the deterioration in the financial position of CIE” . “Being that the consultants rediscovered the 
unpalatable truth that they were mainly outside the control of the Board”. The main trouble with CIE was 
that it had been created around the railway and that it would be better for the railway to be separate fi'om 
road services. This was the reason for the three-company concept and break up of the company. The break 
up of the company was also supported by the argument that public transport was really a government 
concern whose requirements should be defined by the government and not by CiE.
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It was then remarked that the railways of the world were entering a period of 

development and expansion due to factors such as technological advances and improved 

understanding of the capabilities of the railways and better management of the systems. 

What were termed external factors included a greater understanding of their social role, 

effects of the then recent fuel shortage and preservation of the environment. Although 

the public subvention to railways augured for their retention, it was suggested this 

approach alone had not been positive enough:

“Legislation had tended to be passive. In official circles there has been little 
evidence of active support and encouragement of the railway. The tendency 
still exists to view it as a drain on public fxmds rather than an aid to national 
development and a means of improving the living standards of the people in 
social and environmental terms. As a result the railways are undercapitalised, 
consequently less cost efficient than they ought to be and their potential 
under-utilised. They are the subject of examination by numerous bodies and 
individuals, very few of whom are able to examine the problems in proper 
perspective and who in many instances provide opportunity for further 
prevarication and postponement of decisions.^... But the railways were in 
continual decline, mirroring the contraction of the country’s economy. 
Revenue was not helped by the growing usage of motor cars and buses, or by 
continuing emigration. Yet the railways provided a crucial service to the 
fragile economy, such as the constant ferrying of fuel to midland turf stations 
and the movement of massive amounts of beet to the sugar fac to rie s ...^

Losing some Im a year, proposals by management to cut staff and branch lines 

met govenmient resistance. Reforms were suggested in the Milne Report of 1948. Milne 

questioned the wisdom of one person being responsible for so large a state body as CIE. 

The notion of retaining railways was viewed as a matter for consideration in the public

* J. F. Higgins, Railways in Ireland address general manager o f  CIE to the Chartered Institute o f  Transport 
in Ireland. 14* October, 1979, p.35.

’ See also K O.Connor, supra, Ironing the Land, pp. 124-125. The Transport Act o f  1958 set a target date 
for cost reduction not later than the 31st o f  March 1964, (when operating expenditure including “all charges 
properly chargeable to revenue shall not be greater than the revenue o f the Board”) The duties regarding 
public transport were logically incompatible -  the provision o f a public service and to operate it with an 
obligation to break even basis.
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interest. Modernisation through diesel, although not favoured by Milne, began however 

m 1951.

Railways became pawns of political gamesmanship. Nationalisation, once a 

bogey, came in like a lamb with the first inter-party government. In describing the 

change O'Connor says “One day it was CIE, the next it was CEE, except now wholly 

owned by the Republic and legally charged to “promote an efficient, economical, 

convenient and properly integrated system of public transport”.

Imposition by Statute of Logically Incompatible Duties

The break-even obligation has been regarded as the fundamental reason for the 

heavy losses incurred by CIE especially at a time when the railways needed 

modernisation. The response by the company was that of putting into place a cost 

reduction scheme as the Government took over certain financial liabilities. In the process 

“a substantial mileage of track and a large number of stations were closed. The 

management structure was re-organised and substantial investments were made in 

terminals and fixed installations”. ". By 1962 only was the break even almost realised 

with a reduction of losses to 25 millions.

As put by Higgins, “there were at one stage about 30 different companies 

involved and the total mileage of track amounted to about 3,500... A large number of 

these companies never showed a profit and all were in trouble by the early 1920’s”. 

Following rationalisation and integration with larger companies the Great Southern 

Railways absorbed the smaller. In the 1930’s that company expanded into provincial 

buses and freight. The setting up of CIE marked nationalisation of railways in 1945 

pursuant to the Transport Act of 1944. This meant that the Great Southern Railways Co.

Ibid. pp. 127-131. The old problem o f  the railways having to pay their way was still there, including 
government requirement that they be both ‘efficient’ and ‘econom ical’.

'' Higgins, supra p. 16.
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and the Dublin United Transport Co. were absorbed into CIE. Deficits were said to give 

rise to many Transport Acts.

Law Shaping State Monopoly for Transport

By virtue of the Transport (Reorganisation of Coras lomoair Eireann) Act. 1986 a 

new separate state owned company lamrod Eireann - Irish Rail (I. E.) was set up for 

operating state rail transport being one of three subsidiaries of Coras lompair Eireann. 

The latter was estabhshed in 1945 by the Transport A ct 1944. (1944 no.21) as a means 

of amalgamating the Great Southern Railways Company and the Dublin United Transport 

company Limited. The Transport Act. 1950 constituted it as a new statutory Board and 

as a body corporate. The number of members on the Board was to be not less than three 

and not more than 7, and was to be appointed by the government. As noted already 

functions of providing public transport were conferred on Coras lompair Eireann, by the 

Transport Act. 1950. The 1986 Act gave the right to exercise powers to the companies, 

which the Board of CIE was obliged to set up- i.e. the setting up of a railway company, 

I.E. The p>owers of the Board (CIE) are vested in I.E. in relation to the objects clause of 

its memorandum of association. The Board of CIE is answerable to the Government. 

Although I.E is a private limited company, various rights are given to the Board including 

the making of Bye Laws.

Land and buildings remained the propjerty o f CIE, the holding company, and 

could be eased to the appropriate operating companies.*^. Despite the creation o f the 

three subsidiaries, and various advantages such as the dart system and the profitable

See Irish Current Law, 1984-1986, Sweet and Maxwell, 86 / 31-01. The functions of the Board were 
conferred on I.E as a separate company with separate management and staff from that of the other two 
companies created under the Act, namely Bus Eireann and Bus Atha Cliath. M 6  Riain, supra pp.83-84. 
Coras Tompair Eireann established in 1944 was reconstituted in 1950, It took over Dublin United Tramway 
Company, the Great Southern Railway Company and the Grand Canal Company. The Grand Canal 
mileage was 361 miles as it included the Shannon and River Barrow navigation system, when merged with 
CIE, while the Royal operated 95 miles. The setting up o f subsidiary operated companies were proposed in 
the 1980’s as a reforming measure. The design of new companies had the objective of giving as much 
autonomy as possible.

'Mbid. p.401.
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Rosslaire Harbour, I.E was the company most dependent on state support, which 

accordmg to 6  Riain was a dependency it shared with other railway companies 

throughout Europe.
I

Exclusion of Public Transport from Consumer Law and Legal Redress through Court

The Transport Act of 1950 and the amending Act of 1958 defined the general

i duties of the Board. As a result of the latter Act provision of transport is subject to 

immunity from legal challenge. The rights given to consumers by virtue of the Sale of 

Goods and Supply of Services Act 1980 do not apply to transport services. The concept 

of service is open to interpretation broad or narrow, depending on the transaction under 

scrutiny. The 1986. Act provided for the vesting of further functions and powers of the 

Board of CIE in the companies, on approval of the Board and with the consent of the 

Minister for Public Enterprise and of the Minister of Finance. This is to be done by 

addmg them to its objects clause and amending the memorandum by special resolution. 

The memorandum and articles are required to be consistent with the 1986 Act, to have 

approval of the Board with the consent of the Minister for Public Enterprise and Minister 

for Finance and Minister for the Public Service.

Despite the setting up of the new company with specific functions to operate rail 

services the opportunity was not taken to include with greater elaboration, duties relating 

to rail services. Statute law of the 1950’s continued as the source of basic duties. They 

remain rooted in the older form of organisation of CIE, reflecting its role of entire 

responsibility for rail and other transport services up to 1986. More specifically the 

current basis of legal duty began with the Transport Act 1950. Section 15 of the Act had 

imposed a general duty on CIE to exercise its powers so as ‘to provide or secure or 

promote the provision of an efficient, economical, convenient and properly integrated 

system of public transport... with due regard to safety of operation and the encouragement 

of national economic development’. The Transport Act. 1958 changed this extensively, 

under Part 11 entitled ‘General Powers and Duties of Boards’ where s. 7(1) amended s. 

15 of the 1950 Act so that the provision of a convenient and properly integrated system of
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public transport is not now included in the duty. To illustrate the change s.7 (1) states “It 

shall be the general duty of the Board to provide reasonable, efficient and economical 

services with due regard to safety of operation, the encouragement of national economic 

development and the maintenance of reasonable conditions of employees.” Pursuant to s. 

7 (2) of the 1958 Act the operating expenditure of C.l.E. including all charges properly 

chargeable to revenue not later than March 1964 were not to be greater than the revenue 

of the Board. Of particular significance for the legal perspective of the rail traveller is s. 

7 (3) of the 1958 Act in that it stipulates that the section cannot be construed either 

directly or indirectly as enforceable by proceedings before any court to which it would 

not otherwise be subject. Immunity to legal challenge appears total given the clear 

language of the subsection that; “Nothing in this section shall be construed as imposing 

on the Board, either directly or indirectly, any form of duty or liability enforceable by 

proceedings before any court to which it would not otherwise be subject”. Exclusion of 

consumers of transport services from the benefits of consumer law further closed the 

possibility to legal recourse, leaving the providers of services to determine what was 

reasonable, efficient and economical. The practical impact of case law pertaining to 

services is to look more in the domain o f relevant aspects o f distributive justice in the 

sense the constitution and statute law gives power and obliges the state to carry out 

various fiinctions.

The 1986 Act has a bearing on the extent o f duty in rail services, as a railway 

company, being a new feature was to operate such services. Section 8 (2) o f the 1986 

Act, in the context of the principal objects of companies, obliged the railway company to 

state in its memorandum the object “to provide within the state and between the state and 

places outside the state, a railway service and a road freight service and for those 

purposes to exercise functions in that behalf conferred on the Board by the Act of 1950 or 

any other enac tm enfLB is in its functions, subject to directions, as may be given by the 

Board in writing, from time to time by virtue of the 1986 Act. On foot of the new 

arrangement the focus on duty, under s. 8 (10) obliges the Board and the companies to 

have due regard to the Board’s social role and to the need to maintain public transport 

services integrated to the maximum extent possible within the financial resources
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available to them, it will be remembered that a convenient and properly integrated 

system had been omitted from the detail of the duty as a result of amendment o f the 1950 

Act by the 1958 Act. Irish Current law draws attention to the point that the Board retains 

its function, or functions of providing public transport services as conferred on it by the 

Act of 1950, but rights to exercise these functions are given to the companies and that s. 6 

(9) of the 1986 Act underpins the objective of achieving coordinated public services 

under the overall control of the Board, while avoiding wasteful competition between the 

companies.

Considering New Influences on Future Control of Rail Transport

Up to recent times the Irish rail system was modelled on that of Britain during the 

Union onwards. Separate companies as subsidiaries of CEE manage matters connected 

with all public transport in Ireland. The more recent change to privatisation in Britain 

marks a significant departure from the unified national system on which development in 

Ireland was also modelled. The new direction in Britain has involved the principle of 

private ownership to infrastructure through a particular method of privatisation. 

Regulatory confusion was seen however to arise early on from the use of separate 

regulators for track and passenger franchises. Suggestions long since made for its future 

development related to the need for a unified regulatory regime to control fares and 

ensure safety and reliability of the service. The reform seen as necessary was summed up 

as follows;

“Rail regulation ought to be unified, expert, omniscient, and passionately 
devoted to the development of rail transport. The situation is that instead it is 
fragmented, amateur, and all too prone to have the wool pulled over its eyes.
There are alternative regimes for track and passenger service which could 
insure more investment and better performance.”

See Irish Current Law supra 86 / 31-16.

Editorial column. The Independent. March 6'*', 1998.
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A director o f the Central Rail Users’̂ ‘Consultative Committee^ remarked o f the 

British system; “We are at an absolutely crucial moment for the railways in this country 

for this century”. Of the services he notes that:

“everybody agrees that reliability, overcrowding and service must improve. 
The prevailing logic is that big changes need big investment by big 
companies with big balance-sheets, and wider and longer franchises to 
reward them. As few as 14 ‘super franchises’ could emerge this time, lasting 
20 years instead o f the previously common seven years, and run by maybe 
eight of the existing 11 operators. In the long term the SRA (Strategic Rail 
Authority) and government envisage four or five main players running the 
network, with possibly a handful of special ‘micro franchises’, such as Isle of 
Wight or the Pennines.”^

The decisions to be made on refranchising over the following two years were said 

to determine who would control the railways for at least two decades. Without the re

letting of franchises, operating companies would not commit themselves to the multi 

billion investments promised.

The role o f the state for railways in Britain remains muted rather than extinct 

The Minisfrv o f Transport Act. 1919 set up the Ministry of Transport in Britain and a 

transfer of functions from the Board of Trade followed. Direct state involvement 

followed on from state control of 20̂** century wartime of 1918. The state model of 

administration and control under the Transport A ct 1947 in England was to change 

drastically by 1993 with the introduction of privatisation. Although never envisaged for 

the privatised system, the state is needed for leadership and focus. Despite much 

criticism of privatisation the government relation with railways has shifted more towards 

a public sectw — private sectw partnership away from the notion of re-nationalisati<Mi.

A Smith, Juliette Jowit, “The Wait for refranchising process to get back on track “ The Financial Times. 
January 21, 1999. See also The Independent, 9* February, 2001 on Stagecoach bid to retain SWT the 
largest train commuter network in Britain and analysis regarding double decker trains and new tunnel 
proposals

See Transport Law and Policy, vol. 2, Waterfront Publication, 1998. See Biddle and Simmons, supra p.3 
where government under the early history would not take any responsibility for safe working of railways. 
While Ireland has had no serious railway accident in the recent past those occurring elsewhere have 
particular import for management and control. The imposition of fines and holding o f inquiries in the
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Applying blame in the case of accidents in a unified system is deemed to be easier than 

surmounting the difticulties, which arise from the perversity o f the new privatised 

system. By contrast as part of the Japanese approach to safer railways much greater 

emphasis is placed on learning from accidents in order to avoid their recurrence. The fine 

of over 1 million after the Southall crash in England was somewhat meaningless. 

Commercial considerations should not be allowed to compromise safety, as the desire to 

improve service should not be at the expense o f safety.

Travel Hampered in its Development as a Right

1 he nght to travel is acknowledged variously both expressly and impliedly in 

constitutions world wide. Article 13 (1) of The Universal Declaration of Human Rights 

states that “everyone has the right of freedom of movement and residence within the 

borders o f each state”. So too the free movement o f persons, services and capital form 

the basis of the European Union. So basis is the right that as put cogently by J. Ingles “On 

the other hand, the absence o f legal recognition does not necessarily negate the existence 

of the right. Like other rights under the Irish Constitution it is not absolute. It is of

English jurisdiction is seen to have various shortcomings. See “Failtrack” The Economist October 13 2001 
p. 17 that rail privatisation proceeded on a false premise. The true cost o f providing a safe modern efficient 
network was never properly assessed, for fear of frightening off investors -  which it would have done-As a 
result of under-investment railways were in a poor state resulting in Railtrack always “having a begging 
bowl". Scathing of management and top jobs going to executives with no knowledge of the industry 
resorting to consultants with no knowledge. Note the view that even if railways had been impeccably 
managed and in top condition, privatising would have been a mistake. Railtrack a monopoly provider of an 
essential service was never going to escape from political control. A lack of freedom to increase income 
but yet demand various improvements was part of the tense picture. The company needed money as in 
1996. New moves in a so-called parody of a third way were depicted as a fudge where bond markets rather 
than shareholders will finance the new company. The underwriting o f future investment meant in reality 
that the rail network has been re-nationalised in all but name. This scenario of dealing with a bankrupt 
company hardly points to success of an ideal model o f privatisation from state monopoly.

*** N Faith, supra p. 179. In the Southall crash The Great Western Railway had knowingly permitted the 
train to continue in service with an ATP system inoperative and the AWS isolated. This was seen to fall far 
short of the highest standards of care expected by those who travel on high-speed trains. Of some 
significance in the prevention of accidents is the recommendation in the Hidden Report in England.

See Ingles J 1963 pp. 5-7 on international recognition of the right see also historical background tracing 
the right to a foundation on natural law and on the expression by Socrates of the right as an attribute of 
personal liberty.
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note that the formal recognition of a right is not enough however to ensure its enjoyment. 

The dissenting judgment in Plessey elaborated that personal freedom “consists of the 

power of locomotion, of changing situation, or removing one’s person to whatever places 

one’s own inclination may direct, without imprisonment or restraint, unless by due course 

of law.” In a global context the law or practice has hedged the right with so many 

conditions such as to whittle it away or render it nugatory.

Judicial decisions in the U S led to regressive impacts on what could have been 

early advancements for mass travel through statute law. Instead discriminatory practices 

of segregation were permitted to continue by the use of enforcement of criminal law in 

the carriage of people in rail transport. State control over transport in regulating 

movement was upheld in so called civil rights cases o f 1883 in the US. Earlier 

progressive legislation o f 1875, which prohibited racial discrimination in public 

accommodation including modes of transportation, was invalidated. Instead infamous 

segregation legislation was to follow on from 1883. The US Supreme Court case of 

Plessev v Ferguson is of particular note for its failed challenge to racial segregation in 

railroad traffic. The imf«ct in upholding the practice ushered in the doctrine of separate 

but equal Plessey being of mixed descent claimed protection of the Constitution and 

laws in that the Act of General Assembly of 1890 was unconstitutional in providing for 

separate railway carriages for the white and coloured races. The Act required all 

railway companies carrying passengers in Louisiana to provide equal but separate 

accommodation for the white, and coloured races. No person was permitted to occupy 

seats in coaches other than the ones assigned to him or her. Officers were given power 

and were required to assign each passenger to the coach or compartment to which he 

belonged and were also liable to a fine or imprisonment for insisting to assign a 

passenger other than to the one set aside. Power was given to refuse to carry for failure

“  IBL.Comin 134.

(1896) 163 US 537 cited by Professor GE Devenish Commentary on The South African Bill o f  Rights, 
Butterworths, Durban, 1999.

“  In 1892 he had paid for a first class ticket on the East Louisiana Railway from Orleans to Covington, a 
local line, and he sat on a vacant seat in a passenger train, where white passengers were accommodated. 
Under penalty o f  ejection and imprisonment he was required to occupy a seat in the coach assigned for the 
non white race. On refusal he was with the aid o f  a police oflRcer ejected and imprisoned.
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to occupy an assigned seat. Mr Justice Browne did not see such segregation as stamping 

the coloured race with a badge of inferiority but rather that the point was a fallacy. A like 

course of reasoning was said to apply as in other cases. Law was not in his view a means 

to bring about social equality. On the contrary, legislation was stated to be powerless to 

racial instincts or to abolish distinctions based upon physical differences but would 

accentuate difficulties of the time. Quoting People v Gallaaher. from New York Court 

of Appeals, he buttressed his belief in the powerlessness of law for social change “This 

end can neither be accomplished nor promoted by laws which conflict with the general 

sentiment of the community on which they are designed to operate”

Hariam J. dissented while drawing on the authority of more advanced case law, 

which reflected amendments to the US Constitution and universal civil freedom. 

Segregation was inconsistent with the personal liberty of citizens, white and black, in 

Louisiana. He pointed to the one exception of a nurse attending children of the other race 

while as a result of the legislation, a coloured maid could not travel with a white woman. 

For zeal in discharge of duty' she could be fined or imprisoned as the enactment had made 

it a crime to enter the coach assigned to the other race. Later in his judgement he lifted 

the lid as it were off the guise of equal accommodation. “Everyone knows that the statute 

in question had its origin in the purpose, not so much to exclude white persons from 

railroad cars occupied by blacks, as to exclude coloured people from coaches occupied by 

or assigned to white people”. It was an interference with the personal freedom of 

citizens. Personal freedom “consists of the power of locomotion, of changing situation, 

or removing one’s person to whatever places one’s own inclination may direct, without 

imprisonment or restraint, unless by due course o f law.”

Hariam J stressed the public nature of the railway and the real and personal 

property as vested in the corporation in trust for the public. He remarked “In respect of 

civil rights common to all citizens, the Constitution of the United States does not, I think

93 N Y. 438,448 

Hariam J judgment pJO.
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permit any public authority to know the race o f those entitled to be protected in the 

enjoyment o f those r i^ t s ”. The legislation was inconsistent not only with that 

equality of rights which pertains to citizenship, national and state, but with the personal 

liberty enjoyed by every one within the United States. He noted of the fiindamental 

law and additions to it that “amendment 13 and 14 if enforced according to their true 

intent and meaning, will protect all the civil rights that pertam to freedom and 

citizenship”. If laws of like character should be enacted in the several states of the 

Union, the effect would be in the highest degree mischievous. He noted the power of 

Congress to strike down a system inconsistent with guaranty given by the Constitution to 

each state o f  a republican fonn o f  government. Further the courts in the discharge o f 

their solemn duty to maintain the supreme la w of the land could do so.

It was only after some 68 years that the Supreme Court upheld a provision of the 

Civil Rights Act. 1964 that segregated accommodation impeded the right to travel in the 

case of The Heart of Atlanta Motel. Inc. v United States et al. which involved a 

challenge to public accommodation legislation. A policy of refusing Negroes 

accommodation was to continue unless restrained. Douglas J as well as confirming the 

jx)wer o f Congress to regulate conamerce in the interests o f  human rights, elaborated as 

follows:

“It is rather my belief that the right of people to be free of state action that 
discriminates against them because of race, like the right of persons to move 
freely from state to state (Edwards v Califomis at 177) occupies a more 
protected position in our constitutional system than does the movement of 
cattle, fruit, steel, and coal across state lines.”

’̂ ibid. IBLComm. 134.

“  Ibid. p.9.

Ibid.

^*lbid. p. 13.

379 US 241 (1964), Stie by Devenish supra p.288.
Ibid. p.279. See Goldberg J judgment saw the legislation as drawing the guidelines necessary and 

appropriate to facilitate practical administration and to distinguish between public and private 
accommodation, p.293.
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A Closer Look at Travel and The Irish Constitution

The legal relation between passenger and rail provider is based on contract law. 

Overall success in seeking change by legal remedies appears limited along a number of 

fronts. It might be argued, given the implications of statute law and case law, that the 

state could not be compelled to facilitate the travelling public through improvement of 

aspects of rail travel. Interference by the courts in such a respect could be restricted by 

the boundary of the constitutional separation of powers. The doctrine can be seen to

influence the way in which many services, including those of transport are likely to
1

develop. Kenny J in Ryan v The Attorney General saw the right to free movement 

withm the state as one of the unspecified personal rights to which the general guarantee 

of article 40, s 3 relates. The judiciary cannot invade powers and functions of the 

legislature. The High Court and Supreme Court had the difficult and responsible duty of 

ascertaining what are the personal rights that are guaranteed. He remarked that “In 

modem times this would seem to be a function of the legislative rather than of the judicial 

power but it was done by the Courts in the formative period of the Common Law and 

there is no reason why they should not do it now.” In (M) v At. Gen. a broader right 

to travel outside the state was identified in the instance of a right to a passport to avail of 

facilities, where arrangements already existed with other foreign states. It is significant 

however that the court could not compel the making of such arrangements.

Cases, which involve interpretation of the role of the courts in administering 

justice, show a reluctance to engage in decision-making considered an exercise of the 

legislative function. The result from a varied number of contexts of right and remedies

IR 1965 p.313. See Society for the Protection o f Unborn Children v Brogan and others. Morris J 1994 
for European context o f  travel.

Ibid. p.313.

[1979] l .R. Jjr' See J Casey 3"* ed. pp.423-424. Hogan and White suggest on the origin o f the fiinction 
that it is probably better to consider the issuing o f  passports and visas to passports as an aspect o f  the 
State’s duty to respect the personal right to travel, or o f  state sovereignty or, finally, o f  the State’s executive
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point to a restrictive approach. “The courts have been careful in certain contexts to 

disclaim any exercise o f the legislative fiinction (as distinct from controlling it on 

constitutional criteria). Keane J in U_F- v JC despite evidence of incapacity to form 

a marital relationship, the recognition by the court of homosexuality as a ground for 

nullity was a matter for legislation. A review of past cases led Keane J. to regard some as 

involving unconstitutional legislation by the courts. Formulating new grounds for nullity 

constituted in the marmer suggested “impermissible assumptions of power which Article 

15 2 1 vests exclusively in the Oireachtas”. His analogy of the case was with earlier 

decisions which were also influenced by the restriction on the role of the court of the non 

interference o f the legislative function e.g. Maher v The Attorney General Keajie J 

expressly intimated a need for a decision by the Supreme Court, as there were various 

conflicting decisions. The Supreme Court allowed the ground on appeal however and 

elaborated on the true role of the courts as evolving rather than fossilised. Subsequently 

Lardner J in v VJP saw judge made law finding new grounds for nullity, akin to 

common law development by courts and “is not in its proper exercise an impermissible 

exercise of the legislative function”. As incapacity was not established the marriage was 

valid.

The case of McGrath v McDermott is of note in the approach to statute law in 

that Finlay C.J remarked that “The courts do not have a function to add or delete fh)m 

express provisions so as to achieve objectives which to the courts appears desirable”. 

The Supreme Court could not extend existing principles insisting that the finding of new

power, which pursuant to article 28 1 is exercisable by or on the authority of the government. See pp.67 -  
68 rather than having a source in the prerogative.

G. Hogan and G White, supra, Butterworths, 1994, p 114.

[1991] IR 330.

Ibid. p.347. Note the wide-ranging contexts outlined.

’̂ {1973]1.R. 140 at p 148 

Unreported Judgment 30*  ̂July 1989 W.J S C 1990 V.8 p 002309 

[1988 ]1.R 258
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rights such as those claimed in L v L  As put by Finlay C.J “Unless that is something 

clearly and unambiguously warranted by the Constitution or made necessary for the 

protection of either a specified or unspecified right under it, it must constitute legislation 

and be a usurpation by the courts of the function o f the legislature.” Barr J’s decision, 

obviously inspired by the constitution itself to break new ground, was held on appeal to 

have albeit wrongly developed a brand new right rather than any known principle of 

common law, in giving a beneficial interest to the mother o f the family in the absence o f 

financial contribution by her. Inconsistency in approach to those, who can contribute 

and those who do so by staying at home was accepted as outlined by McCarty J. He noted 

common law must conform to or not be inconsistent with the Constitution. Although the 

question did not arise the guarantees were not to be restricted to mothers o f families 

based on marriage. It followed that the economic value o f the contribution to the 

common good was a matter for the parties or legislation. The contribution even in the 

home might well vary from situation to situation. Article 4 1 2  imposes a duty on state 

and judiciary but not one unrelated to the question o f “being obliged by economic 

necessity to engage in labour to the neglect o f her duties”. In the elaboration of duty 

the role o f the court is linked merely to marital breakdown, in other marriage situations 

the contribution may be till death. It is o f  interest that the article incurred the wrath o f

[1992] ILRM p .115. See Binchy and Byrne Annual Law Review 1988 213 p218 pointing to practical 
difficulties applying the correct proportion See in particular p221 on possible discriminatory aspect. See 
for historical perspective on development. W.E Eskridge “All about Words: Early understandings o f the 
Judicial power in Statutory Interpretation, 1776-1806” v 101: 990 Colombia Law Review, 2001 where 
English judges went freely beyond the letter or words o f statutes throughout the early period, 1500-1800 
but the freedom became controversial See also elaboration o f  voidance power in 17* century cases on the 
role o f common law in controlling an Act o f Parliament when against common right and reason or 
impossible to be performed

See Finlay C.J. pJ20 note in particular also that the Supreme Court leading case in McC v McC [1986] 
ILRM being the current state o f law had required financial contribution, either directly or indirectly.

'‘̂ Ibid. pp. 122-123

^  See Finlay C.J p. 121. As noted by Finlay C.J The Judicial Separation and Family Law Reform Act 1989 
enacted law dealing with the problem to be carried out in obedience to and in furtherance to the 
constitutional subsection. This was between the High Court and Supreme Court decisions. See McCarty J 
in the knowledge o f  the legislation on future possibilities o f according a right in family home p. 124. See 
papers on the constitution Cluain Mhuire Archives. One view postulated is that there is a line to be drawn 
but that difficuhy arises from deciding where it should be drawn, See G Hogan and G White p. 116 and 
1010-1012. See also in Attorney General (Society for the Protection o f the Unborn Child (Ireland) LTD v
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feminists of early days and sporadically since then, but correspondence of the time depict 

a reaction to the plight o f married women with children being forced to work long hours.

Government Control of Transport and The Public Interest Examined

The Constitution of 1937 reinforces the practice of state monopoly as a matter to 

be determined by the state itself Legal challenges to the monopolistic organisation of 

public enterprise in general have also some implications for transport in that judicial 

decisions confirm that the Constitution 1937 empowers the state exclusively to be the 

arbiter of the means of structuring transport services. In Ryan v A.G O’ Dalaigh 

C.J. noted “The court has no concern with legislative policy of the Oireachtas. Its 

function is only to examine the statute in which that policy is embodied and to see if its 

provisions contravene the provisions of the Constitution ...Where on the face of the 

statute nothmg unconstitutional appears and the attack is based on its alleged effect, and 

the conclusion as to the effect has to be based on evidence of a disputed character, a 

Plaintiff must fully satisfy the Court that its effect is such as he contends.”

Considerations of the requirements of the public interest in the economic domain 

are treated in the Constitution as matters for the Oireachtas. Laws are permitted for the 

purpose of economic regulation, as in the area of transport associated with economic 

development. There is no duty on the part of the state to apply laisser faire principles to 

methods of organisation. Such principles or doctrine were associated in the past with 

economic freedom and a policy of non-intervention by the state in enterprise. Even 

where there are rights, case law illustrates the realisation that the Constitution permits 

their delimitation in the public interest as an effect of regulation. The regulation and 

control is required however to be reasonable and in accordance with the public interest.

Open-Door Counselling LTD [1988] IR 593 as in a number o f other cases a constitutional obligation was 
postulated “where there is a breach of, or interference with a fundamental personal or human right.”

See Constitution o f Ireland, 1937, article 45, See also G Hogan and G White, The Irish Constitution. 
Butterworths, 3"*ed 1994, pp. 1121-1122.

IR 1965 p.353. Note that one part per million o f  fluoride is not deleterious, and was held to be 
insufficient to show that a concentration o f  two parts per million was deleterious.
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In the case of Private Motorists Protection Society v Attorney General. it was claimed 

unsuccessfully that legislation was invalid having regard to Article 40, s, 3 of the 

Constitution. The Supreme Court per O’Higgins C J held that a particular regulation was 

not an unjust attack. He characterised the impugned section of an Act as a regulation 

and control of the range of business the society can do. The prohibition was not an 

expropriation of the business of the society or the property rights of its shareholders. 

Focusing on the role of the state he said, “The Oireachtas is bound to legislate having 

regard to the requirements of the common good”, fie remarked that Carroll J ’s 

conclusions on the evidence had found the regulation and control effected by the 

legislation was reasonable, and was in accordance with the public interest and with the 

requirements of the common good. As put “Therefore, it cannot be regarded as an unjust 

attack on property rights”.

Structure and Quality of Public utilities, matters entirely for the Oireachtas

The case of  Attorney General v Paper Link (Ltd) throws much light on the 

special place of the state monopoly in the context its control by the stale under the 

Constitution. A type of postal business was operated counter to the legal monopoly 

bestowed by statute law on the Post office. The Attorney General as Guardian of the 

public good, sued a number of defendants carrying on a courier service in breach of the 

Post Office Acts 1908/1969. In particular of significance to the theme, the Post Office 

Act. 1908 was asserted to be unconstitutional on grounds of infringing the right to 

communicate freely, a right protected under Article 40.3.1 of the Constitution. The 

reasoning of Costello J would it seems apply in the event of similar legal challenge to 

analogous aspects o f the state role in transport. The effects of operation of Acts, alleged 

to constitute invalid restrictions add to the ambit for scrutiny by the court. The decision 

confirmed that the state has discretion in its role in the structuring of public enterprise.

[198311. R.361. 

^''ibid. p.361.

[1984] I.I.R.M. 373.
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Further any ideological preference for private enterprise under article 45'did not require 

the state in legal proceedings to justify the existence o f a  public monopoly. The onus of 

proving a statute unconstitutional rested with the party challenging its validity. Of 

interest was the observation that even the inefficiency of a public service did not render 

the provisions of a statute unconstitutional, such inefficiency being a matter for 

legislative cognisance. Evidence of inefficiency proposed to be tendered by the 

defendants was inadmissible. It was argued without success that the directive principles 

favoured control by private enterprise in the case of the postal services, rather than 

nationalisation and state monopoly. Of note is the distinction between a constitutionally 

guaranteed right and the freedom to exercise such a right. The right to communicate is 

an unspecified right of the citizen protected by Article 40.3.1 but such were the 

restrictions that the description of the right as to communicate freely was misleading.

Administrative inefficiency did not mean rights were being infringed. The 

operation of a statute would have to conflict with the constitution by an invalid 

interference with guaranteed personal rights in order to be imconstitutional. The court 

was not the forum to decide whether an alternative postal service was one, which met the 

requirements of the common good. The same would constitute an unwarrantable 

interterence with the powers o f government.

Separate Methods of Justice

The reconciling of the exercise of rights with the exigencies of the common good 

allows the Oireachtas under the Constitution to be, as put by Hanna J. in the leading case 

of Pigs Marketing Board v Donnelly (Dublin) ltd, ‘judge of whatever limitation is to be

Ibid. p.381. It was contended without success that to freely communicate involved not being obliged to 
have recourse to the state as the vehicle of such communication. It was claimed that the restriction on 
earning a lively hood by the monopoly was an unjust attack.

^  Ibid. p.389. By virtue of the EEC Treaty power of monopoly is restricted under Article 37. Competition 
policy applies its rules to public undertakings and those to which the member states grant special or 
exclusive licences.

[1939} l.R. 423,at p.422. The case concerned whether ot not legislative powers of the Oireachtas were 
exercised in accordance wath article 43,clause 2(1) as having been regulated by the principle o f social

366



enacted’. Article 43.2.2.o f the Constitution provides a facility for delimiting property 

rights. More recently in Sinnott v The Minister for Education. Ireland and the Attorney 

General it was submitted that the court was, in effect usurping the exclusive roles of 

the Oireachtas and the executive in giving directions to those organs o f state as to how 

monies should be expended in order to meet any special educational needs of the 

Plaintiff. Keane C.J remarked that the Superior Courts had gone no further than finding 

that a declaration could be granted that expenditure o f monies on an unlawful object was 

in violation of the Constitution. The only case was McKenna v An Taoiseach No.2. 

This pomted to the need to consider whether the relief sought would trespass on the 

“exclusive role o f  Dail Eireann, as the popularly elected house o f parliament, in the 

raising o f taxation and the appropriation of public monies. Allocation o f resources in 

fulfilling statutory duties to meet a constitutional obligation was seen to follow recent 

English case law. Of import for the theme o f the state’s role in providing railway 

services is the point noted in the judgement that the state was under the Constitution 

subject to an obligation in the area o f education unlike other social services. Keane C.J.

justice. Note p.423 fiar remark that if the law is contrary to the common good, whatever that may mean, it 
must be clearly proved Note.pp.417-.418 the role o f the state to pass laws for peace, order, and good 
government under Article 12 were matters tor the Oireachtas that good government was a kind of political 
shibboleth and also that social justice does not involve a question of law for determination by the Court. 
There was no rule of law or standard available to guide the court

July, 12, 2001, a claim in the High Court involved damages for breach of constitutional rights, 
negligence, and breach of duty. An adult suffering from severe mental handicap had less than three years 
of meaningful education and training. Basically the net point was that the court cannot adjudicate on the 
way the state administers public resources as this is a matter of distributive justice, a matter already 
encountered in the High Court with extensive elaboration on constitutional rights by O’Hanlon in O’Reilly 
v Limerick Corporation. The state was seen in Sinnots case to illustrate in the High Court that it failed to 
participate actively and meaningfully in the provision of appropriate services for the Plaintiff and those like 
him over the years. The issue in the High Court and Supreme Court was whether the rights of the 
beneficiaries, whether they are children or otherwise, cease when they reach a particular age, irrespective of 
the fact that they will still be reasonably regarded as being in need of primary education. The judgment of 
Keane J in consideration of the role of the state, it was submitted that part of the form of relief was in 
violation of the doctrine of the separation of powers enjoined by the Constitution, p. 28

”  pp 48-49

” (1995) 2 I.R 10.

Keane J judgement, p.50 citing East Sussex Countv Council, exp. Tandy (1998) AC 714. A policy o f 
reducing home tuition by half for a special needs child was made on the basis o f reduced availability of 
resources. The authority had a statutory duty where educational considerations and not fmancial resources 
were the criteria. Money was to be diverted from merely discretionary applications to discharge a statutory
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exemplified certain defects in the system as not being remediable by the courts to 

mention one here - wercrowded classrooms which may result in a failure to achieve the 

minimum standard. Involvement by the courts would usurp the function of the 

Oireachtas and the Executive in the proper distribution of the resources available to the 

State.

The approach sought to be adopted on the issue was fundamentally at variance 

with the doctrine o f separation o f powers. In particular it would violate the exclusive role 

of the legislature and the executive in the distribution of the nation’s wealth.

Denham J referred to a number of cases treating the provision of facilities as an 

appropriate exercise by the Minister o f the powers and functions conferred on him by

duty rather than bleed its other functions, in the English legal context the court on appeal pointed to need 
for the discharge of the duty to accord with the criteria of the Act.

** Ibid. pp.56-57. See especially p.65 on role of the court and the court alone, rather than minister in 
interpreting Article 42 to determine the Constitutional right and for contrasting approach to the right by the 
parties in the absence of an age aspect in the Constitution, p 67. Further there was no principled basis for 
selecting age 18 for the need of primary education.

See Keane J. p.69 as he did not elaborate further on how the court was to carry out its role but agreed 
with the judgement of Hardiman J. and inter alia gave a declaration that the state is obliged to provide for 
free primary education appropriate to the needs of the Plaintiff for as long as he is capable of benefiting 
from same. The High Court found there was a right to lifelong fi-ee primary education. See Hardiman J 
judgement p S, See Keane C.J. See p.56 on contention that the right to free primary education had not 
come to an end at the time of the hearing in the High Court and would continue into the future so long as he 
reasonably required such education, the sequence of events in the case being of importance. See pp. 47-48 
reference to use of mandamus against Ministers but not appropriate against the state, being in violation of 
the separation of powers and See also p.53 remark by Keane C.J -  on posture of defendants not easy to 
follow in purely legal terms and note that the claim was resisted by the Minister solely on the ground that 
the Plaintiff was not entitled to those services as a matter of constitutional right, p 54. See also p.60-61' 
for analysis of its import for the court and that the Minister wished to obtain a ruling, irrespective of the 
position in the case that primary education was limited to children See pp 17-18, As held by O’Hanlon J 
in Donoghue v The Minister for Health 7 Ors {1996] 2IR 20, the Plaintiff was in need of continuous 
education, which was not age-related but on his interpretation of Article 42 s.4 constituted an obligation on 
the state to provide for primary education and related services as open ended. The trial judge found a lack 
of liaison existed between administrative structures namely the department of health and education. It had 
been established in evidence that the constitutional obligations to provide primary education, training and 
health care for the Plaintiff and others like him is that of the State per se.pl 5 Keane J. Another weakness, 
which gave rise to the proceedings, was the role of the Department of Finance. 'A balance o f constitutional 
justice ’ was regarded by the High Court as necessary in difficult economic times in determining priorities 
of competing claims. A partial response to a citizen’s constitutional right had no justification in law even 
in difficult financial circumstances as these would require resort to raising revenue. pl6. The claim was 
resisted on the ground of no breach of the right to free primary education up to the age of 18 and that he 
was not entitled to free primary education beyond the age of 18.
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statute. As issues o f law and the Constitution she upheld the constitutional basis for the
58decision of the High Court and dismissed the appeal. . The debate on separation o f  

powers derived from the question of a mandatory order as to the education and could not 

arise as the right ceased at 18, The question was the age to which a person is entitled to 

primary education.

Among the summary of constitutional rights claimed, was equality o f treatment 

by the state under Article 40 s 1 o f which the Plaintiff ought not to be deprived without 

just cause of basic advantages, which the state provides for others. A submission raised 

the question whether the state has the right to formulate and depict the application of  

future policy m relation to educational needs.

Of particular note was the finding by Denham J o f invidious discrimination which 

is unconstitutional and which applied in the case and was grounded in law by People 

(DPP) V Quilligan and O’Reilly. (No3). It did not mean identical treatment to a parent 

o f an able-bodied child nor provision to optimum levels ‘Matters o f policy and finance 

are relevant factors for the policy makers’.

As noted the state had conceded breach of the right and agreed to continue the Plaintiffs education. See 
p. 19. The submission for the state was uniilte the I ligh Court, on basis of no cause of action. See p 21.

p.9. See Pi 18 on personal right to dignity and bodily integrity. As the High Court envisaged ongoing 
education this gave rise to argument in the Supreme Court on the separation of powers rJ 9 No one of the 
organs of government is given a paramount place. There was no issue of separation of powers to be 
decided. Note at p.20 tlie practice for the executive although there may be exceptions that a declaratory 
order is sufficient where an issue is being litigated that could give rise to a mandatory order In seeing as 
part of the major contention rights and duties in relation to equality before the law this did not mean 
uniformity. Neither on the case law did discrimination or distinction as between persons or groups make 
the difference unconstitutional.

“ [1993]2I.R. atp. 321.

Denham J judgment p.27. Note as remarked that the Constitution sets out rights, duties and powers and 
as put is a living document. p.31 in that from McGee v Attorney General [1974] I.R. 284 at p^319 no 
interpretation of the Constitution is intended to be final for all time. It is given in the light of prevailing 
ideas and concepts. Note also as observed by Denham J that Barr J saw the courts as having a positive 
obligation to interpret and develop the law in a way which is in harmony with the philosophy of Article 41 
as to the status of women within the home in L_v_L [1992] 2 IR.77. Note reference to harmonious 
construction where a combination of articles fall to be analysed as in the instance recognition of the role 
played by wives and mothers in the home.
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Hardiman J noted that the court is excluded from arbitrating where an individual 

is deprived o f what is his due in the sphere o f  distributive justice. The role o f  the court 

can as an arbitrator decide what is properly due. The analogy with trespass, negligence 

were matters o f commutative justice not distributive justice. He said o f the doctrine 

that it exists to prevent the accumulation o f excessive power in any one of the organs of 

government or its members, and to allow each to check and balance the other. Similar 

principles were expounded in other cases Boland v An Taoiseach and Riordan v An 

Taoiseach. A claim in the latter was on the grounds of inequality o f treatment in the 

Constitution for violation of the assurance contained in Article 40 .1 o f the Constitution 

that ‘All citizens shall, as human persons, be held equal before the law’. The case 

followed on the failure to publicly advertise a major appointment. The claim failed as no 

right; express or implied to be informed o f the vacancy was put forward. No breach of 

the Constitution was shown. It is o f note in the latter case that the approach in Boland 

V An Taoiseach o f Fitzgerald C.J was reiterated. “In my opinion the Courts have no 

power, either express or implied, to supervise or interfere with the exercise o f the 

Government o f its executive functions, unless the circumstances are such as to amount to 

a clear disregard by the Government o f the powers and duties conferred upon it by the 

Constitution”. ^

Hardian J. p.37. The administration of justice is distinguished from making an adjudication on the 
fairness or otherwise of the manner in which other organs of state had administered public resources. See 
also p. 39.

‘  ̂[1974]I.R. 338.

Supreme Court (unreported) 21, July, 2000 cited by Hardiman J. at p.42. Supreme Court dismissed an 
appeal, affirmed the order of the High Court.

The grounds of the argument were seen as leading to the right o f everyone to be informed of a vacancy in 
the public service of the state or the European Union before the executive could indicate a nomination as to 
how it should be filled.

“  Riordan v ^  p. 10. See judgment of Griffith’s J on the role of the court to intervene “when called upon 
to do so if a complaint of a breach of any provision of the Constitution is substantiated in proceedings 
brought before the courts These were regarded as authoritative statements of the law as to separation of 
powers. Further they were the “logical consequence” of what O’Byrne J. said in Buckley v Attornev 
General (1948) l.R.3. The manifest object of [Article 6] was to recognise and ordain, that in this state, all 
powers of Government should be exercised in accordance with the well recognised principles o f the 
distribution o f powers between the legislative, executive and judicial organs of the State .. .” p. 12. The 
case of Quinn’s Supermarket v Attorney General (1972) l.R. 1 was cited referring to the judgment of Walsh 
J on the meaning of guarantee of equality as relating to their dignity as human beings, what they are in 
themselves rather than to any lawful activity See pp. 14-15 There were limitations on the guarantee. The
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Hardiman J reiterated that the court lacks the power by declaration to direct the 

Oireachtas to initiate and pass legislation in any particular form. The executive and 

legislature have democratic responsibility. The courts were inappropriate for deciding 

issues of policy. He stated that the existence and scope of a duty whose breach gives rise 

to liability requires to be firstly identified in law if liability is justly to be imposed. As 

articulated by Geoghegan J a particular part of the separation of powers debate posed the 

difficult question of when if at all the courts can order the State to allocate funds to a 

particular project even if there is a constitutional obligation to provide for such a project. 

Drawing on O’Reilly v Limerick Corporation adjudication would have meant 

considering the fairness of the manner in which the organs of the State had administered 

public resources. He remarked that the courts cannot have a supervisory role on how 

money should be spent, as it is not part of their constitutional function. There might be 

exceptional circumstances where a court could order allocation of funds where a 

constitutional right has been flouted without justification or reasonable excuse of any 

kind. In regard to transport services O’Reilly v Limerick Corporation is also 

enlightening for its allusion to fundamental elements of law and practice. It noted for 

example that the usual claim was wrongful interference, where the Plaintiff claims 

protection. The court was asked to consider a claim that the Plaintiff had a 

constitutionally protected right to be provided by the state with certain physical resources 

and services. O’Hanlon J elaborated on the different types of justice in a political

Court did not have competence to deal with the discharge o f  duties by the Bank as it was vested in 
institutions o f the European Union. See Casey 3'̂ '* ed. 2001 pp.456-459.

p.6.1 Hardiman J. Geoghegan J saw the constitutional duty as not extending into adulthood p,21.

[1989] I.L.R.M..181. This was a High Court case seeking damages for breach o f constitutional rights, 
from the State relating to a claim for adequate serviced halting sites by a sector o f the travelling community 
on the basis o f a statutory duty by the Corporation. Examining the relevant statute law, O’Hanlon J. saw 
the duty as one to review a building programme, where circumstances require it, but not a duty in the way 
contended p. 167). Neither was there a ministerial duty, where the court might compel. There was a duty to 
review if  the minister required. See p. 190 Note that infringement o f rights issue in judgement was said to 
be moot so that comments on the issue were therefore obiter according to Fennelly J. as state admitted 
infringement and paid damages p.2.

Sinnottsupra, GeoghiM‘'J.p 23.
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community. Matters o f distributive justice were not justifiable, while disputes
70concemmg commutative justice were.

The case o f O’B v S_^‘ which was cited by Denham J in Sinnot v Attorney 

General is o f relevance in the context o f  unfair treatment. The case dealt with the main 

issue o f whether the discrimination in favour o f legitimate issue effected by s. 67 of the 

Succession Act. 1965 was a contravention o f the provisions o f Article 40 s.1 the 

Constitution. Darcy J finding against the defendant said the function o f a court is to 

interpret a statute according to the intent o f the legislature that made it”. An 

illegitimate child had no right to intestate succession at common law. The entitlement 

was as human persons relating to essential attributes. Of some note is the observation of 

Walsh J on appeal to the Supreme Court where the claim also failed that even if  the rules 

o f succession were to be found to be invalid having regard to the constitution, it would 

avail the defendant nothing as the resultant absence o f any rules would leave her without 

any claimable share.

O’Reilly v Limerick Corporatioa O’Hanlan J. supra at 192. See also pp.193-194.

[1984] I.R. 316 The claim was made by the sister of the deceased who died a bachelor for letters of 
administration in the estate of her brother, the natural father of the defendant who had entered a caveat. 
Sections 67 and 69 it was urged offended Article 41, 42 and 43 being discriminatory in favour of legitimate 
children and that each of the sections offended against the principle o f equality before the law. See p. 323.

^  Coke, 4 Inst. (cap.74) 330. See on prima facie meaning afforded from principle.

^  See also other cases for failed arguments based on equality before the law in Article 40 1. mainly that 
impugned statutes and their effects did not come within the confines of the guarantee. In Dennehy v 
minister for social Welfare H.C. July, 26, 1984 a deserted husband was unable to  meet the criteria of law 
social welfare Having regard to Article 41; 2 Barron J in looking more generally at the scenario applying to 
women he concluded that it was not unreasonable, unjust or arbitrary for the Oireachtas. A number of 
cases discussed albeit in the context of other articles point to the strong stumbling block of a wide number 
of matters belonging to the field o f distributive justice and being matters of duty for the state based on 
statute or the constitution. O’Brien v Keogh [1972] I.R 144 held that invidious discrimination only was 
forbidden under the Constitution. As a property right was infringed by the Statute of limitations impacting 
on the right to litigate the case succeeded under Article 40; 3. Note however that as pointed out by Casey 
supra pp 458-459 that later decisions raise questions of the finding o f an unjust attack under Article 40.3 
despite a finding of non-arbitrary discriminatioo. Note observation on contradiction in a later ease.
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State Control in Transport -  Depicted as a Concern Rather than a Duty

Transport has been characterised in the Green Paper as a demand in that new 

facilities are necessary for economic development. The latter was regarded as a reason 

for state involvement in the supply of transport. Government, it was remarked, has a 

natural concern to ensure that necessary transport services are supplied. In some cases 

this has led to direct ownership by the state of transport infrastructure or companies.

There is a legislative framework, governing the entry of firms into the transport 

industry, the allocation of the rights to operate services, the prohibition of unfair 

practices, and the maintenance of public safety. The role of the state is viewed as 

evolving largely on a pragmatic basis. In the years around 1985 an emphasis was placed 

on “the promotion of economic development, on sustaining the state bodies in the 

transport sector and in protecting the mobility o f underprivileged sections of the 

community”.

The Argument for State Involvement in Transport

Various considerations such as national development, the public good, protection 

of investments already made were said “to render it impossible for the state not to 

continue to be involved in transport affairs”. The Green Paper alluded to what it termed 

strong public opinion that the state should not be involved any more than is necessary. It 

remarked that some would hold that the state is over involved in the transport sector and 

that market forces should be allowed to play a greater part than at present. It was hoped 

that the Green Paper would open up debate given the scope for a broad re-assessment of
• j c

the appropriateness of various aspects of the state’s involvement in transport. "

Green Paper p. 4. Railway property including land and hereditaments and premises are now owned by 
CIE. Transport operations are run by separate state companies, statuary in nature registered under the 
Companies Acts, 1963-1999. The state is involved in various ways in the provision and regulation o f most 
forms o f transport
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Market v Service Criteria to Inform Policy

Despite technological advancement train transport has remained comparatively 

underdeveloped in Ireland. Rail services geared to transport needs as well as utilisation 

of more modem technology, would it appears, put railways more to the forefront of 

choice. In the face of marginal considerations for choice of mode of transport between 

that of the car and train, greater efficiency would be the key influence for a switch from 

the car. Broader considerations influencing the development of modem transport include 

scarce fuel resources, the environment including human induced climate change by 

harmful emissions, the more familiar traffic congestion, and a need for faster mass 

transport in and between countries.

The relation between the state and railways were, as shown, influenced by the 

way in which railways came into existence. The role o f the state before Irish 

independence was characterised as the intervention phase. The protection of public 

interest was associated with state intervention from the beginning of railways but no a 

priori categories appeared in the remit. Consideration of both the cost and method of 

ftmding of technology for railways features internationally. Railway development in 

Europe is regarded as at a maintenance stage. It is notable that wide ditTerences exist in 

rail efficiency of modem times, in terms of speed in European countries. Transport from 

Charles De Gaulle airport connects with Eurostar to London, to the Thalys to Bmsssels 

and to the TGV to cities all over France. The speed o f travel on land, with the exception 

of high-speed trains, has according to some observers not altered in England and Ireland 

fundamentally in over a century. In contrast a Thalys line had beaten the speed record of 

300 km/h on the Belgian network by travelling at 354 km/h. Reliability and speed 

require safe infrastructure. A combination of different means of transport is used for 

travel in Ireland as elsewhere. In the milieu of transport of today roads rather than 

railways have become the primary mode of internal transport in Ireland.

Ibid. p.4.
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The railway looks set to remain, although hardly as we know it in the longer term, 

despite prophesies about automated roads and flying cars. Demands for faster journey 

time has replaced emphasis in the Victorian era on opulence, comfort and the style of 

journeying by train. Schemes for improvement in transport are seen in the media 

commentaries for underdeveloped countries as upgrading the basics. Some developing 

countries regard the construction of railways as vital to their infrastructure, e.g. Ghana 

and Egypt. Travel by an increased number of people threatens to overburden existing 

facilities according to one writer on infrastructure plans in Egypt. In a third industrial 

revolution, new technology can also be used to breathe new life into travel by railways. 

Unlike times, which saw railway construction and trains o f neighbouring European 

countries as frontier threats on the continent, new rights of freedom of movement are 

promoted. Among these a Council Directive for example has focused specifically on the 

development of the Community’s railways.

I'he National Development Plan earmarked mainline railways for upgrading, and 

included inter alia safety aspects as part o f a programme, i.e. the replacement o f jointed 

track on passenger lines with continuous welded rail, safety improvements in signalling, 

renewal of bridges and fences, safety related remedial works at level crossings. A sum of 

500 million was to comprise two principal components for investment, being completion 

of the implementation of a Railway Safety Programme from 1999 to 2003 as approved by 

the Government in March 1999 and a renewal / upgrading programme.
)

Aspirations for EJJiciency in International Context

A world dimension has been envisaged to be attained by broadening railway co

operation. The United International Union of Railways a high-level decision making 

body made up of representatives of railway companies on the five continents embarked 

-̂---------------------------------------
I ^  See Infrastnicture / Upgrading the basics an article Public Works Projects Focus on Improving Public 
j  Utilities, International Herald Tribune. Thursday, June 15, 2000.

I See Directive 91/440/ EEC. O J1237 24.08.9L  p .l PROS 4.

National Development Plan 2000-2006. Dublin Stationary Office, 1999.
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on this plan in 1996. it pointed to a revolution being under way to develop the way 

railways do business. The aim its action plan was that making rail the first choice 

for moving freight and passengers between Europe's cities. A more concerted effort to 

promote rail travel technology was regarded as necessary for further utilisation for greater 

efficiency in travel in the international dimension of transport. National differences in 

the approach to railways, definitions of infrastructure have resulted from emphasis on the 

purely national dimension. Contrasts are now obvious between the integrated railway of 

the United States and Japan to that of Europe, which lacks the benchmark of integration.

Transport Provision for Benefit of Society as a Whole

The public sector was said to produce the nearest thing to comprehensive national 

networks while the twenty years of privatisation for example gave Stagecoach on the 

buses and a fragmented railway sector in Britain. The latter was seen as quoted “so busy 

shovelling the blame for poor services from one desk to another that the priorities of the 

travelling public are entirely forgotten’̂  As emphasised “the needs of the user have to be 

paramount in transport plarming and policy. The essence o f  transport, whether o f goods 

or people, is not the movement of vehicles; it is access, and access means, even in this 

age of the Internet, physical movement”. Echoing earlier sentiments all of the means 

of transport fi-om aircraft to bicycle are regarded as part of the age-old desire for the 

enrichment o f life through the ease of movement.

Auguring change in the Irish context from state monopoly in the transport area are 

proposals for a new Public Transport Authority with fi-anchising powers relating to bus 

companies mooted for the Dublin area. Competitive tendering however rather than full 

deregulation is to be the object where the state companies would also be operators. A 

monitoring role is envisaged to assess how satisfied customers are with a particular 

service. Duties are to include setting fare structures, allocating subsidies. It is to be 

entrusted with ensuring that all operators manage state owned land for buses in a way that 

facilitates “equitable access” and to have under its remit school bus and old age

^  See R.Harrington. “Transport then now and tomorrow”, R.S.A. Journal. 1999, p.76.
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pensioners services. Provision of new railways in urban areas, such as the proposed Luas
1  8 0I system and other forms are intended to improve the transport system.
!
i

Changing A Worldwide Energy base

Road transport has long gained the greatest appeal, so that escape from a car 

I dependent culture is becoming increasingly difficult. A switch by the public to greater 

use of public transport will require various forms of rail and bus to be more cost effective 

and more convenient than cars. Although there are moves in Ireland and England to 

discourage car use, a recent R A C  survey in England on motoring habits showed a drop 

in the number who would switch to public transport if it was improved. The number had 

fallen from 45% in 1997 to 36% while 86% would find it difficult to adjust their lifestyles 

to being without their cars.

The use of alternative energy sources for the future is regarded as vital given the 

increased demands on oil and petrol in the face of more widespread economic 

development. It is believed that the dependence by economies on energy needs supplied 

mainly by the Middle East will exceed supply or extraction of fiiel and increase costs. 

Predictions about the petrol fired car going to the museum is still a long way off. The use 

o f hydrogen, which is environmentally friendly and not scarce in supply, has been 

considered. As oil and petrol are used as the global energy base for industry, alternatives 

will take some time to change. More recently, for example, the fuel cell according to one 

writer is being hailed as the alchemy of the energy industry. Invented as long ago as 

1837 it can produce by chemical process from hydrogen and oxygen electricity and water 

without fumes. The result is a powerful battery capable of being recharged by adding 

hydrogen. The process can also be reversed where water and electricity can produce 

hydrogenated oxygen. Although postulated as the ideal solution the cost as well as

See articles by McCarthy, chairman o f Dublin transportation office, “Radical action needed to beat 
capitals gridlock”, and “Metro Rail line ready to roll in decades”, by Martina Devlin and Brian Dowling, 
Luas lines A & B forecast to be open by 2003, 70 kms o f Metro o f  which 14 are to be underground from 
Stephens Green to Broadstone, Irish Independent. August 2, 2000. See Don Lavery, “The Buses Go 
Private”, Irish Independent. May 17'*’ 2000.



solutions to complications with the use of pure hydrogen gives rise to questions. Public 

acceptance o f such alternatives is also a feature o f invention for the market. The awaited 

outcome of the collaborations of car manufacturers and the multinational petroleum 

companies reflect the ado with adopting innovation in the past.

Participation in Public Transport Contrasted with Use of roads

There has been an increase in the number of passengers in Ireland using the 

mainline rail network. The Development plan showed that over 9.^ million were earned 

in 1998, marking an increase of 10% on 1997. This had followed an increase of 6% from 

1996 to 1997. In its summation roads had 96% of passenger traffic and 90% of freight 

transport. The number of private cars was said to have risen 40% since 1992 then 

standing at 1.2 million but the figure was said to be low by European standards. Roads 

were also of lesser quality in the European context, as 0.1 % of the total road network :
i

was of motorway standard compared to the E U average of 1.3%. Road coverage 

however in terms of road density was at 38 per km which is reasonably good compared to 

the E U average o f 99.

As an example of endeavouring to meet modem needs in transport the Euro train 

hoped to beat the airlines. It has been suggested that it is unlikely that surface modes can 

succeed in competition with low holiday air fares and large time saving of air transport. 

One factor in this was the overall travelling time of about three hours being the same as 

the airlines while an additional factor was that passengers would spend most of their 

journey in one seat. This ambition for land transport can be understood because flying 

around Europe is seen as such a horrendous business that people will try anything else 

provided it is reliable. Air traffic and congestion and disruption caused by weather were 

said to be the bane of the air traveller.

N  McKay, “Hydrogen will drive petrol cars into history”, The Irish Times. April 7, 1999.

National Development Plan, supra p. 50.

^  T. Ridley, Professor, The Times. 1999. See also R Collis, “in Britain, the Perils o f  Taking the Train”, 
International Herald Tribune. Feb, 2, 2001.
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Need to Emphasise Interrelationship of Modes o f Transport

The Euro Tunnel as a modem 68-mile Channel tunnel brought to light the
1
j  importance of interrelationships of modes of transport. Emphasis on competition is
i

generally regarded as the key to improvement. The extent of positive impact also 

depended on the quality of the road and rail links between the Tunnel and West British 

ports. The improvement for transport was said to have a positive effect on freight and
1 • 84passenger services to the continent.

Railway to Improve Modern Urban Transport

transport plans for Dublin have been driven so to speak by traffic problems and 

accelerated economic progress. A long-term vision was said to underlie a series of 

projects to be installed incrementally. Overall the aim has been ‘to make it possible for 

anyone in the built up area to get to any part of the city without using a car’, A doubling 

in peak time demand with a buoyant economy over some 15 years hence was an 

assumption, which was based on current growth. Although railways feature in plans for 

the short tenn as put “it is all about buses. But we also need to be thinking about road 

pricing and imposing charges on workplace car-parking”. The Luas dimension is part 

of the urban rail sector under the auspices of CIE in linking outlying areas with Dublin 

city centre.

The Independent. 30 Jan, 1998. The link was jinxed apparently since the idea had surfaced some 20 
years before, dogged by doubts and delays. This was seen to have knock on effects spelling disaster for the 
transport network in Britain. Dipping into taxpayers money was seen by politicians not to be an option in 
the face of too uncertain a venture. The need for backing through private enterprise was deemed as the way 
forward.

See F McDonald, “Transport looks to a booming capital”, Irish Times. April 12, 2000. In the hands of 
the Dublin Transport Initiative a “mesh” of public transport services as a “strategy update” was thought to 
be under review. A coloured diagram shows the revised strategy. See also feature on Luas on Lines A, B, 
C to cost some £350 million, while the cost of even a short tuimel between St Stephens Green and 
Broadstone was £700 million. Work on the parts of line at A, to run from Tallaght to Middle Abbey street 
was already underway while work on line B from Sandyford to Stephens Green had started. The 
unresolved issue concerned the underground Luas section decided on by the Government in 1998 between 
St. Stephens Green and Broadstone and on to Ballymun was said to be under consideration in the face of 
plans for review. The Irish times included a coloured map o f the Luas lines.
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Historical Illiteracy in Solving Congestion -  A Convincing View

Congestion is seen by some as part of life itself - a product of social activity, 

rather than a product of mistaken transport policies although some of it may be. In 

illustration of the latter point, cities such as Munich, Paris and Glasgow show that, 

despite their highly developed public transport systems, they are as congested as those 

without. Contemporary discussion treats congestion of traffic in general through the now 

familiar crisis coercion model. This rests on fundamentally flawed perceptions, as 

according to one view the reason for this is “historical illiteracy”. Solutions should not 

be antagonistic to the fundamental freedom, which transport expresses and serves. 

Rather than fragment pjeople along such lines as; car drivers, pedestrians, railway 

commuters^ bus passengers^ as in contemporary discussion has been of note that ‘these 

are not different people; they are the same people at different times. People chose 

different transport modes according to what is appropriate for them and for the task in 

hand. Public transport can be a rational choice, but people cannot be coerced into using it 

if it is not appropriate for them”.

Deregulation Decried

The policy of the 1980’s and 1990’s in England stressed choice as the guiding 

principle. Yet this was erroneous because choice itself 4oes not matter. Instead what is 

said to matter are reliability, a good level of service, integration and information. 

Further, even deregulation is seen as an idea that has run into the sand. As put, “it is an 

exhausted political language”, but as suggested by Harrington the clock cannot be

R Harrington, “Transport then now and tomorrow”, R.S.A. Journal. 1999, pp.75-81. See p.78 an 
understanding o f  historical aspects is emphasised for knowledge o f  transport as a social and cultural 
phenomenon as well as an economic and commercial one. One practical benefit was that o f  such an 
understanding as being o f  immense value in clarifying where w e are at now and where w e might be going  
in the future. Transport must be understood as a whole he says if  it is to be understood at all.

^  Ibid, p.80.
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turned back in England through outright re-nationalisation, but through “effective 

regulation and investment in appropriate technological solutions to transport needs”.

Copying the Sticks and Carrots Approach - A Limited Effect

The difficulty faced in Ireland and in many other places is the putting in place of 

attractive alternatives to the car. It cannot be claimed that the matter of choice is a reality 

for the traveller if timetables are not designed to suit modern transport needs. Most of us 

can point to the sticks aimed at the car driver, but are less able to pinpoint well-integrated 

transport schemes and the like, which should be among the carrots. A mix of carrots and 

sticks continue to underlie aspects of transport policy. Far-fetched notions about car 

sharing barely stand up to the slightest scrutiny. Relying on even bigger sticks to beat the 

motorist through bigger fines and fines and tolls leaves many problems untouched. 

Among those not solved would be poor timing or scheduling of services to mention but 

one of many. The dream which people are increasingly asked to sacrifice is the love 

affair with the car. Suffice it to say here that drawing on the cultural domain for 

explanations, the fantasies about ones’ own secluded space, controlling speed and 

parking where most convenient, driving on empty roads to mention but a few are long 

over.

In commenting m this latter vein on the first Transport White Paper in England in 

20 years, Polly Toynbee saw the White Paper as the first time anyone had really tried to 

find solutions to London transport. The initial response to resolving transport congestion 

saw car lovers as lions sitting down with car haters the lambs, indicative of facing up to 

the need for a better way forward. In the long term, assessment of improvement of 

transport in London was seen as relatively easy to judge. Transport was unlike other 

public services as people are capable of evaluation of transport “There will be arcane 

arguments over whether schools or hospitals are genuinely improving, but each of us 

knows, to the minute, whether transport is better or worse. Clever statistics don’t fool 

daily travellers”.

** Polly Toynbee, Guardian, 2000.
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Law For a Society Frwritising on Roads Over Public Transport

Notions of sacrificing railways met transport challenges in the past. An argument 

that the conversion of railways^ into roads would improve transport appeared in the 

1950’s in England. In the context of an increasing number of cars choking up roads the 

conversion of some 20,000 miles of first class roads would be available for through and 

fast motor vehicles. The main traffic problem of the country would be solved with 

immense benefit to all. Only 120 miles o f  road <^ould then be added per year at great cost 

and grievous damage to the countryside, while 20,000 miles of track was lightly used by 

about 1,00,000 rail vehicles. The publication aimed to provoke correspondence and 

draw greater attention to the work of the Transport Commission on schemes to develop 

the railways^ as it was  ̂advocated that a properly integrated system of road and rail 

transport should be possible.

The reply from a sensitive regular rail traveller between SheflTield and London 

was as follows; “Often I can do useful writing on the way, and then the effective 

travelling time may come down to zero. With the track converted to a super motorway, 

how much reduction below the present 3 and 1/4 hours travelling time could be expected 

(remembering that some other people may be using the same route at the same time?) 

Would there be any chance of approaching the zero effective time that is frequently 

achieved at present? Or is it thought that the sheer sensuous pleasure of bouncing on 

rubber and air should reconcile one to longer journey times? Or is it thought old 

fashioned to worry about time at all? It is wasted in prodigious quantities by individuals 

driving themselves in motor cars”.

***'’ TL Lloyd, “Twilight o f  the Railways” Railways into roadways; Leading Articles and Correspondence 
reprinted from “The Engineer”. 1958, London, Morgan Brothers (Publishers) Ltd., 1959. See also H E 
Morse, p. 88-89.

"^Ibid. p.89.

^^Ibid. p. 10, W A Turpin,
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A list of perceived blackspots is the failure to strike a more equitable balance 

between investment in roads and public transport. Another is the failure to consider 

public transport as anything other than a residual service for people too poor to own cars. 

Public transport remained grossly under-funded while money has been poured into roads. 

The lack of railway lines in Dublin Cork and Limerick for high quality commuter 

services is seen as a failure. Absent from commentaries is the lack of daily commuter 

services on a par with other EurojDean countries on the mainline railways. Not only is 

choice reduced thereby but also the use of services is lessened. Other knock on effects 

result in further cars and buses adding to road congestion.

The last minute consideration of a link to Dublin airport and the city centre has 

been depicted as belatedly hatched “if only to mop the EU Funds for Luas should it fail at 

the last fence”. Here again, as put by the article, the fact that Dublin is the only EU 

capital without such a line was ignored for years, even as passenger numbers soared to 10 

m a year. Severe constraints are pointed to for Dublin Bus to cover its operating costs 

from fares whereas other European cities subsidise their transport systems by between a 

third and four fifths of their operating costs. It is remarked that this “is because they see 

public transport as vital to the well-being of any self respecting city”.

Martin Murdock, who applied his insights to the ebb and tlow of traftic, noted a 

paradox in building more roads in that it makes both road users and public transport 

worse off with public transport less frequent and more expensive. The second paradox 

was that, following from the first, taxing the inefficient road user (the motorist) and 

subsidising the efficient (buses and trains) would make all travellers better off Lagging 

far behind their academic acceptance, these arguments were said to be at the heart of 

policy reversal underpinning abandonment of damaging urban road building programmes 

of post war transport planning.

^  F McDonald, “Public Transport in a Jam”, Environment Correspondent, The Irish Times. Wednesday, 
April 22, 1998.

Transport planner who saw the folly o f  building ever more roads The Times. March 17, 2000, p.27 
Obituaries.
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stow Escape by Train from the Car Cutture

The Green paper on Transport Policy in Ireland of 1985 noted that road transport 

was the predominant mode of transport and that “about 95% of all inland passenger 

transport and some 89% of inland freight transport was conveyed by road with the 

balance being conveyed by rail”. Neither coastal shipping nor inland waterways related 

to recreational use (rather than as a mode of transport) were of significance in terms of 

domestic transport.

Legat Recognition of the Social Dimension of Railways

The Transport Act, 1964 provided for an annual grant to be given by the state. 

This was viewed as recognition that there was an inherent impossibility of providing 

“social services in effect cross subsidised by the profit making sections of the Company”.

Thereafter with losses reaching some 6 million by 1970 the Government asked for an 

examination of the position of railways. Despite the increased effects of competition by 

road, the loss due to closure o f lines and substitution of rail by road services, nevertheless 

according to the McKensey recommendations the benefits exceed the drawbacks. 

Rationalisation of the freight handling aspect was stressed in recommendations. ^

Transport Policy- A Green Paper, Department o f  Communications, Official Publications, 1985.

Higgins, supra pp. 16-17.

^  Ibid. A  detailed introduction is given by Higgins o f  the development o f  the mainline railway undertaken 
by the Board over the previous five years, includes a map o f  the passenger rail network operated by CIE 
and the passenger train services operated jointly by CIE and NIR (Northern Ireland Railways).
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New Forms of Invention and Influence Wider than Profit

While scientific and technological developments influenced 19* century thought 

quantum theory findings are posited as influencing former perspectives to replace the so- 

called Carthesian mechanistic vision of the 19th century. Rather the irreducible mystery 

of reality is to continue to exist underneath molecules and atoms, more complex than the 

workings of a clock. Signifying change, physicists accept as apparent from invention to 

invention that everything does not break down to arrangements o f material particles. In 

elaboration the laws of mechanical causality are not universally applicable. Reality 

treated holistically it is explained goes beyond its component parts. The form in which 

things manifest themselves is determined by the influence exerted by the observer 

marking a realisation of a return yet again to uncertainty, in keeping with the condition of 

man as mortal creature,

As a warning to corporate directors Salmon exhorts that for the 21st century the 

free enterprise system will be visionary or it will be nothing. The need is postulated inter 

alia in many areas for invention of more comprehensive forms of economic measurement 

to be taken into cost analysis such as growing scarcity of natural resources and 

environmental destruction. As part of a worldview, companies were to present a 

philosophy that helps people to take the changes that await them in their stride. In 

castigation of home economics it is said to possess a large head, a big belly, and a wilted 

soul. Since the start of the industrial revolution “our leaders have given priority to the 

company’s body (its results) at the expense of its soul, meaning the values that sustain it”. 

Solidarity with poorer countries and priority geared to the needs of people are stressed. 

Primary raw materials of our times also include brainpower and creative potential.

^  Salmon, supra p.8. In quoting Walter Weisskopt, Salmon remarks that in “Reflection on Uncertainty in 
Economics” the Heisenbergian paradigm seems to deprive us o f  any protection against the threat o f  an 
unknown future and an unknown reality.”

'^Ibid. p. 167.
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New Influences for a New Era for Railways

Today innovation is urged as the panacea for developed countries where most of 

the workforce is involved in satisfying dull needs. New criteria underlying consumer 

behaviour are said to include: speed, convenience, the ageing of the population, product 

diversity, life style, discounts, value adding, customer service, technological innovation, 

and quality. High speed trains are listed among the so called best sellers because they 

save time, where people are feced with <lemanding jobs, tight schedules...expanding 

leisure activities and as put by Salmon “we have to move faster and faster.” Again 

among the list of time saving products are TGV trains. In elaborating on expectations of 

quality it is suggested that as well as having the virtues of the perfect product and 

flawless production it involves the tangible and the intangible, the rational and the 

subjective, reality and fantasy. ^

Ibid. p. 166. referring to Jacques Barraux.
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CHAPTER 17: Concfusion

A study of the place of railways in infrastructure, technology enterprise and 

administration brought to light the role of law and influences on its development. 

Adopting a national system was with a view inter alia to uniting control and management. 

Without the existing interference by the state “there would be something to be said for 

non-interference”. As a parliamentary or statutory company it had a different legal 

morphology to the modem joint stock company, influenced more by the practice of the 

unincorporated trading “company”. The restrictive approach saw the granting of 

incorporation for promoting the public over what was perceived as the private benefit 

sphere. The lack of democratisation is highlighted by the regulated company favouring a 

particular enterprise. Calls for state control aspired to a positive relation between the 

state and railways in the 19̂ '’ century. Ultimately state control followed the phase of 

running of railways by one major company. The current state company I.E was 

incorporated under the modem Companies Acts as modified by specific statute taw The 

latter determines measures of direct state control over C.I.E of which I.E is a subsidiary

Railways as shown led to elucidation and development o f law in many areas of 

railway activities. Their influence however on certain aspects of social progress was 

limited. The railway with strong ideas of company identity is shown to have doggedly 

safeguarded a main role for itself in upholding standards of safety, amounting as shown 

to being largely its own regulator. The privatised system in Britain as shown presents a 

less than satisfactory picture of dealing with safety other than as a long-term prospect.

Over the history of railways a number of state institutions had functions in 

relation to them including the Department of Trade, which had different degrees of 

interference. As shown it was accepted that railway companies were their own safety 

regulators. Examination of the surrounding literature showed that serious accidents of 

the 19* century influenced the need for specific law such as braking and signalling. 

Rather than exercising a proactive role, inspectors were appointed in time to ensure that 

safety standards were met. Given the high-speed train accidents elsewhere the use of
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different systems of organisation raise questions about responsibility and appropriate 

ways to deal with prevention

Although transport policy has given rise to the devising of new forms of 

organisation over the hmited number available from the past, less attention has been 

given to consideration of adopting other influences and more encompassing frameworks. 

Given for example the global influence and power of the corporation of today, trends 

point to increasing responsibility in new domains where once only governments might 

incur censure. Even company identity is viewed as having decreasing significance. 

Company behaviour is said to be of greater concern to consumers. Brands alone are less 

likely to evoke positive reaction where different factors carry weight. To be effective a 

sense of corporate responsibility must also be conveyed. *

Property rights were greatly interfered with and as alluded to, railway Acts added 

to the intricacy of the law on compulsory purchase. In a different age however plans for 

further construction may have to be more farseeing, where monetary compromise will 

has much less appeal. One solution posited from the literature was for a place for rail on 

motorways. The light railway Order providing for Luas lines necessitated an 

environmental impact statement by CEE, which exemplifies a modem urban procedure, 

some aspects of which are looked at for property interference context.

An implication from the conclusions is that neither state monopoly nor the model 

of privatisation looked at has been ideal. Yet it can hardly be said of Irish railways given 

Hicks theory of monopoly that they enjoy the quiet life being the best of all monopoly 

profits. Looking to better models is suggested and with a more inclusive legal 

framework o f the interested parties. The contractual dimension looked at points in a 

modem age to the need for stronger legal rights. As a result o f law and policy in the 

absence of a more inclusive approach the rail traveller is often faced with a Hobsons 

choice. An excerpt best illustrates this state of affairs from a scenario where the rail

' Hugh Aldersey-Williams gives 10 reasons for death of corporate identity “Corporate Identity simply 
doesn’t matter and more “ RS A Journal, 4/4 2000 p,4-5.
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traveller fares no better under the privatised model. Such episodes are likely to continue 

with companies contmumg to take the blame rather than deveiopmg a new dimension for 

the public. Enforcesbis rights as v/sll as a fonjin for articulation and resolution of 

difficulties with services, buttressed by law, appear requisite for the Irish jurisdiction.

The particular plight o f the traveller was that o f finding a train at Victoria station 

to Redhiii or calling a iimo. The train journey opted for led to some wartime camaraderie
f»Y rh n n ain o  iniimPA? ctn r ip c  P p n n lp  frjiin  w n c  a n in a  r>r c tn n n in o  nnH

when it would arrive anywhere. From one story a journey from London to York had 

taken six hours, redolent of the old days, rather than two hours. The cheapest round trip 

ticket on a Friday had cost £150 .00. ' it appwjars an apt rounding off o f the conclusion to 

this study and the further development of law the obsen/ations o f Justice B N Cardozo on 

the nature o f judicial process in that “Logic, History, and Custom and Utility, and the 

accepted standards of right conduct are the forces which, singly or in combination, shape 

the progress of the law"'. (Cooke p. 180 quoted from The Nature of judicial Process 
n i n ' i
t ' '  *  * /

Hicks J R. (1935) “Annual Survey o f  Economic Theory: The Theory o f monopoly” Econometrica,
ja n u c u y ^

 ̂ !n Britsin the P?nl? o f  T?.kip" th? Train, bv P.of’pr Colli?, Intcmation?!! Hersld Tribune, 2™* Fpbn.!?.rv 
2001, P.9.
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