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SUMMARY 

This thesis examines the corporate governance framework for the Islamic financial 

institutions (óIFIsô) vis-à-vis the multiple Sharia' board directorship practice in 2 key 

Islamic banking jurisdictions, namely Malaysia and Indonesia. It considers the current 

issues and future challenges, which the Islamic banking regulators may encounter in 

developing a sound corporate governance structure for the IFIs that accommodates a 

methodical application of the practice. The thesis explores the practicability of this 

practice from both the industrial and Shariaô law contexts and scrutinises the existing 

legislative and corporate governance frameworks that govern the practice at both the 

international and national-level. The research findings from the jurisdictions studied will 

enable the thesis to provide an empirical insight into the practicability of the centralised 

approach to the corporate governance of IFIs within the QISMUT+3 region vis-à-vis the 

multiple Shariaô board directorship practice in formulating a sound corporate governance 

framework for the Islamic banking industry 

Since the availability of data and information on the corporate governance framework 

that governs the multiple Sharia' board directorship practice remains limited, the primary 

data for this research was mainly sourced from semi-structured interviews conducted 

with two officials from the Islamic banking and Takaful Department at the Central Bank 

of Malaysia (Malaysia) and two officials from the Sharia' Banking Department at the 

Otoritas Jasa Keuangan (Indonesia), who hold the responsibilities to develop and 

propose the relevant improvements to the existing legislation and corporate governance 

framework for the IFIs within the two targeted countries. These interviews took place 

between August and December 2016 at the respondentsô offices and lasted between 60 

ï 90 minutes. Here, the researcher employed two methods of data collection, namely 

note-taking and audio recording. The semi-structured interview did not employ any 

transcription or translation services but was conducted in the English language. In 

addition to the ófit and properô criteria for Sharia' board directorship within these countries, 

which require the members to demonstrate reasonable proficiency in the English 

language, the researcher also possesses professional competency in both the Malay 

and Indonesian languages to aid the participants in understanding and answering the 

interview questions. The entire interview session was recorded in a digital form in order 

to capture a detailed and accurate transcription of the interview. Each of the respondents 

received a similar set of interview questions that correspond to the research questions 

of the thesis. Since there is only a small number of respondents involved, the 
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employment of this method was sufficient and appropriate to satisfy the objectives of the 

thesis.  

The research findings from the semi-structured interview reveal several points of 

considerable importance in relation to the multiple Sharia' board directorship practice. 

The analysis of the research findings indicates that the repercussions of the continuous 

application of the practice towards the sustainability of the Islamic banking industry 

remains obscure within the study of the IFIôs corporate governance framework. Although 

Malaysia and Indonesia represent good examples of countries, which adopted the 

centralised approach to the corporate governance of the IFIs ï renowned for its certainty 

and standardised Sharia' rulings, the findings also demonstrate that the existing 

regulation and corporate governance policies of the practice within these countries 

remain in need of significant enhancement before the IFIs can truly extract and establish 

the beneficial attributes of the practice. The thesis finds that the presence of a disciplined 

corporate governance framework for the IFIs can lead to a productive application of the 

practice. Accordingly, the thesis offers several recommendations, which include, 

regulating the conducts and business practices of the Sharia' board members and IFIôs 

employees; educating the current pool of Sharia' scholars; improving disclosure 

requirements of multiple Sharia' board directorships; and maintaining flexibility in 

regulating the multiple Sharia' board directorship practice.  
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CHAPTER 1: INTRODUCTION 

1.0 Background 

In recent years, the subject of corporate governance of the Islamic financial institutions 

(óIFIsô) has received considerable attention from industry practitioners, academic 

researchers, and other stakeholders. The resilience displayed by the IFIs during the 

2008 financial crisis propelled further interest into the principles and corporate 

governance practices underlying the operation of the IFIs. However, it is worthy to note 

that the collapses and failures of several high-profile IFIs around the globe such as the 

Islamic Bank of South Africa in 1997, Ihlas Finance House of Turkey in 2001, Bank Islam 

Malaysia Berhad in 2005, and Dubai Islamic Bank between 2004 and 2007, among other 

instances, have also raised a substantial need for an improved corporate governance 

framework that is both holistic and practical in ensuring the sustainability of the Islamic 

banking industry in the years to come. 

In this ever-growing sector, there exists a promising and fast-developing Islamic banking 

market known as the ñQISMUT+3 regionò, which mainly comprises nine countries, 

namely Qatar, Indonesia, Saudi Arabia, Malaysia, United Arab Emirates, and Turkey, 

together with Bahrain, Kuwait, and Pakistan. As the total Islamic banking assets held by 

this region is estimated to reach US$ 1.8 trillion by 2020, in addition to its convenient 

access to a strong 252 billion potential consumers1, it is sensible to argue that the 

development of legislative and corporate governance framework for the IFIs within the 

QISMUT+3 will mould the direction and future of the global Islamic banking industry. 

As much as the implementation of prudent corporate governance policies can benefit 

the growth of the industry, the application of contentious corporate practices can also 

inflict detrimental consequences that can, in turn, hinder its promising progress. Among 

these practices, the thesis has opted to focus on the practice of multiple Shariaô board 

directorate, which refers to the situation, where an IFIôs Shariaô board member occupies 

an additional one or more Shariaô board directorates in another IFIs ï creating a 

corporate link between the banks that can attract a host of benefits as well as 

disadvantages. The application of the practice, which had first started as a short-term 

initiative to address the shortage of qualified and experienced IFIôs Shariaô board 

                                                           
1 Ernst & Young, World Islamic Banking Competitiveness Report 2016 (New Realities: New Opportunities, 
2016), p. 18; Ernst & Young, World Islamic Banking Competitiveness Report 2013-14 (The Transition 
Begins, 2013) 
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members in the early inception of the industry in the 1970s, has since become an issue 

that subjects the Shariaô scholars engaging in the practice to fiery criticisms from the 

industry practitioners, academic researchers, Shariaô scholars, and other stakeholders, 

who describe the practice as a threat to the scholarsô professional commitment and 

impartiality as the gatekeeper to the Shariaô compliance assurance of the industry. 

The top 50 Shariaô scholars command a significant 73 per cent share of the available 

1142 Shariaô board positions worldwide, which also include those available within the 

Islamic banking standard-setting agencies such as the Islamic Financial Services Board 

(óIFSBô) and the Accounting and Auditing Organisation for Islamic Financial Institutions 

(óAAOIFIô)2. This infers that each scholar is holding an average of 16 positions presenting 

a reasonable cause for concern on the potential effects of the practice towards the long-

term sustainability of the overall industry. This includes a number of significant concerns 

such as conflict of interests, time commitments, confidentiality, and more importantly, 

the compliance of the stated practice with the Shariaô law. The latter can present a 

peculiar situation if the practice is not founded on any valid principles of the Shariaô law 

and yet is practised by the Shariaô scholars, who owe both the banks and the religion of 

Islam, a great responsibility in assuring stakeholders that Shariaô compliance assurance 

does not stop at the financial products and services offered by the banks, but also include 

the conducts and practices of the Shariaô scholars as the custodians to Shariaô 

compliance. These concerns provide the impetus to the commencement of the thesis. 

Be that as it may, there is a dearth of empirical research conducted on the issues 

surrounding the practice of multiple Shariaô board directorate, which has rendered the 

determination of the practicability of the practice to the industry challenging. At the 

moment, the available empirical research on the topic is either largely statistical and 

expository in approach3 or constitutes only a small segment in research theses that deal 

with the subject of corporate governance for the IFIs4. With this in mind, it is important to 

                                                           
2 Murat Unal, The Small World of Islamic Finance: Shariah Scholars and Governance - A Network Analytic 

Perspective (19 January, 2011); International Shari'ah Research Academy for Islamic Finance (ISRA) and 

Thomson Reuters, Islamic Commercial Law Report 2016 (2016), p. 28-29, 32. 

3 Unal; Murat Unal, Sharia Scholars in the GCC - A Network Analytic Perspective (1 September, 2009); 
tŀǊǾŜȊ !ƘƳŜŘΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ŀƴŘ 9ǘƘƛŎǎ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ όнлмпύ мл WƻǳǊƴŀƭ ƻŦ 
Islamic Economics , Banking and Finance, p. 39. 

4 ½ǳƭƪƛŦƭƛ IŀǎŀƴΣ Ψ{ƘŀǊƛϥŀƘ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ Lƴǎǘƛǘǳǘƛƻƴǎ ƛƴ aŀƭŀȅǎƛŀΣ D// /ƻǳƴǘǊƛŜǎ ŀƴŘ ǘƘŜ 
¦YΩ ό5tƘƛƭ ¢ƘŜǎƛǎΣ 5ǳǊƘŀƳ ¦ƴƛǾŜǊǎƛǘȅ нлммύ; {ƘŀƪƛǊ ¦ƭƭŀƘΣ ΨCŀǘǿŀ wŜǇƻǎƛǘƛƻƴƛƴƎΥ ¢ƘŜ IƛŘŘŜƴ {ǘǊǳƎƎƭŜ ŦƻǊ 
{ƘŀǊƛŀϥ /ƻƳǇƭƛŀƴŎŜ ǿƛǘƘƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ ό5tƘƛƭ ¢ƘŜǎƛǎΣ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ {ƻǳǘƘŀƳǇǘƻƴ нлмнύ; 
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provide empirical research that fills this gap and scrutinises the legality and practicability 

of the practice from both the Shariaô law and industrial perspectives. This thesis attempts 

to fulfil this need and to provide the industry with practical policy recommendations and 

other inputs for the development of sound corporate governance frameworks for the IFIs.  

 

1.1 Statement of Problem 

In the day-to-day operations of an IFI, the Shariaô board, which comprises a group of 

learned men and women in the diverse fields of Shariaô law, serves as a specialised 

organ that assists the IFI in Shariaô-specific matters such as, inter alia, the issuance of 

Fatwas (Shariaô opinions) related to its financial products, services, and business 

conducts, and the determination of banking risks specific to the Islamic banking industry. 

Indeed, its practicability as a check-and-balance mechanism for the Shariaô compliance 

assurance of the IFIôs financial products, services, and business conducts serves as a 

unique feature that differentiates the IFIs from the other financial institutions, or from the 

industrial scale, the Islamic banking than the Western banking industry.  

However, the unique existence of the Shariaô board in an IFIôs corporate governance 

system does not necessarily grant the IFI an automatic óShariaô-compliantô status. The 

different approach to the corporate governance of IFIs and the diversity of Fatwas across 

the various jurisdictions owing to the variation in Urf (customary practices) and the 

individual countryôs inclination to the different schools of Islamic jurisprudence in 

structuring their legal and corporate governance policies for the IFIs, have rendered the 

notion of Shariaô compliance in Islamic banking and its corporate governance paradigms 

as an indeterminable and complex subject matter.  

To highlight, Malaysia and Indonesia subscribe to the Shafie school of Islamic 

jurisprudence ï renowned for its liberal interpretation of the Shariaô law, and they adopt 

the centralised approach to the corporate governance of the IFIs, which mandates the 

IFIs to adhere to the Fatwas issued by a centralised Shariaô board at the central bank-

level. Qatar and Saudi Arabia subscribe to the Hanbali school ï renowned for its strict 

interpretation of the Shariaô law, and they adopt the non-centralised and passive 

approach, which does not subject the IFIs to any superior authority and allows the IFIs 

to develop their own corporate governance structures. Kuwait, United Arab Emirates, 

                                                           
Iǳǎǎŀƛƴ D wŀƳƳŀƭΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ ǘƘŜ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ {ȅǎǘŜƳ ƛƴ tŀƪƛǎǘŀƴΥ ¢ƘŜ wƻƭŜ ƻŦ ǘƘŜ 
{ƘŀǊƛŀƘ {ǳǇŜǊǾƛǎƻǊȅ .ƻŀǊŘǎΩ ό5tƘƛƭ ¢ƘŜǎƛǎΣ ¦ƴƛǾersity of Adelaide 2010) 
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and Bahrain subscribe to the Maliki school ï also renowned for its strict interpretation of 

the Shariaô law, and they adopt the non-centralised and reactive approach, which allows 

the central bank or financial services authority to intervene in common issues governing 

the banking industry such as the criteria determination of the ófit-and-properô test for the 

board of directors (óBODô) and employees, liquidity requirements, and adequacy of 

capital. Finally, Pakistan and Turkey subscribe to the Hanafi school ï renowned for its 

strict and methodical interpretation of the Sharia' law, but they adopt a centralised and 

non-centralised approach to the corporate governance of the IFIs respectively. In other 

words, the presence of these variable factors has not only created a regulatory gap and 

confusion for the industry players and other stakeholders regarding the actual Shariaô 

compliance status of an Islamic financial product or corporate practice of an IFI, but it 

also provides a crucial call for the existing Islamic banking scholarship to develop a 

mutual understanding and appreciation of the pluralistic approaches to the corporate 

governance of the IFIs. 

Accordingly, the thesis does not view their presence as a valid and strong excuse to 

render any attempts to scrutinise the Shariaô compliance and practicability of the multiple 

Shariaô board directorship practice to the sustainability of the Islamic banking industry as 

unnecessary. In fact, their presence can supply the thesis with a multitude of constructive 

data, which in turn, can assist the thesis to find a common ground between the various 

jurisdictions and their school of thought orientation in scrutinising the multiple Shariaô 

board directorship practice from both the Shariaô law and corporate governance 

perspective.  

In view of the diverse and distinct approaches to the corporate governance of the IFIs 

within the QISMUT+3 region, the thesis attempts to examine the socio-legal significance 

of the multiple Shariaô board directorate practice and analyse the practicability of the 

centralised approach implemented in Malaysia and Indonesia. The research findings 

from these countries not only provide a valuable insight into the various Shariaô and 

corporate governance issues surrounding the application of the practice, but they also 

offer a fair assessment of the viability of the centralised approach, which can benefit new 

and emerging Islamic banking markets such as Oman, Nigeria, Bangladesh, United 

Kingdom, South Africa, China, and Luxembourg5. 

                                                           
5 {Ƙŀōŀƴŀ a Iŀǎŀƴ ŀƴŘ aǳƘŀƳƳŀŘ aŀƘōǳōƛ !ƭƛΣ Ψ!ŦǊƛŎŀ ŀƴŘ 9ŀǎǘ !ǎƛŀΥ ¢ƘŜ 9ƳŜǊƎƛƴƎ aŀǊƪŜǘǎ ƻŦ LǎƭŀƳƛŎ 
CƛƴŀƴŎŜΩ ƛƴ aŀǊƧŀƴ aǳƘŀƳƳŀŘ όŜŘύΣ ISRA Islamic Finance Space (4 edn, ISRA Consultancy Sdn Bhd 2015), 
p. 15-16; Islamic Financial Services Board, Islamic Financial Services Industry Stability Report 2014 (2014), 
p. 10, 19; DŜƻǊƎŜ hǎōƻǳǊƴŜΣ Ψ[ƻƴŘƻƴ /ŀƴ [ŜŀŘ ǘƘŜ ²ƻǊƭŘ ŀǎ ŀƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜ IǳōΩ Financial Times (28 
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1.2 Research Aim and Objectives 

The thesis aims to gain a better understanding of the multiple Shariaô board directorship 

practice in the Islamic banking industry with a specific focus on two of the nine countries 

that comprise the QISMUT+3 region namely Malaysia and Indonesia. It explores, inter 

alia, the application of this practice from both the industrial and Shariaô law contexts and 

scrutinises the existing legislative and corporate governance frameworks that govern its 

application at both the international and national-level through the lens of the Islamic 

banking regulators of these countries and available documents. The research findings 

from these jurisdictions will enable the thesis to provide an empirical insight into the 

practicability of the centralised approach to the corporate governance of IFIs within the 

QISMUT+3 in the context of the multiple Shariaô board directorship practice in 

formulating a sound corporate governance framework for the Islamic banking industry. 

Accordingly, the objectives of the thesis are: 

(a) To study the general practice of multiple Shariaô board directorships. 

(b) To examine the different regulatory approaches on the multiple Sharia' board 

directorship practice of the two countries studied.  

(c) To investigate the presence of periodical assessment and time commitment policy 

vis-à-vis Shariaô board members with multiple Shariaô board directorships. 

(d) To investigate the presence of disclosure requirements in relation to the 

occupation of Shariaô board directorships by Shariaô scholars. 

(e) To assess the structure and significance of remuneration policy in respect of 

Sharia' board directorships. 

(f) To investigate the presence of awareness or training programmes for Shariaô 

scholars on the laws, regulations, and business practices relating to the practice 

of multiple Shariaô board directorships. 

(g) To investigate the perception of the central bank or financial regulator of the 

subjected countries on the practice of multiple Shariaô board directorships. 

 

                                                           
October 2013) <http://www.ft.com/cms/s/0/42766334-3fc2-11e3-a890-
00144feabdc0.html#axzz3MXdX9YwS> accessed 28 August 2017; ¢ƘŜ 9ŎƻƴƻƳƛǎǘΣ Ψ[ǳȄŜƳōƻǳǊƎ ŀǎ ŀ 
Financial CeƴǘǊŜΥ !ŘƳƛƴƛǎǘŜǊƛƴƎ LƴǎǘŜŀŘ ƻŦ IƛŘƛƴƎΩ The Economist (11 October 2014) 
<http://www.economist.com/news/finance-and-economics/21623755-little-country-more-its-
repertoire-tax-breaks-administering-instead> accessed 23 August 2017. 
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1.3 Research Questions 

The thesis aims to address and answer the following research questions formulated from 

the aim and objectives of the study: 

(a) What is the Islamic banking system? 

(b) What are the differences between the Islamic corporate governance system and 

the Western corporate governance system? 

(c) What are the different models of Islamic corporate governance system adopted by 

IFIs? 

(d) What are the causal factors of multiple Shariaô board directorship practice across 

the IFIs? 

(e) How does Shariaô law view the application of the aforementioned practice? 

(f) What are the regulatory approaches to the aforementioned practice within the 

countries that have adopted the centralised approach to the corporate governance 

of the IFIs? 

(g) What is the extent of the disclosure practice of the IFIs in relation to multiple Shariaô 

board directorships held by their Shariaô board members? 

 

1.4 Thesis Statement 

This research is an exploratory and empirical study of the corporate governance 

framework for the IFIs in relation to the practice of multiple Shariaô board directorships 

in Malaysia and Indonesia. The findings indicate that not only do similarities exist, but 

there are also several significant differences among the Islamic banking regulators in 

governing the multiple Shariaô board directorship practice, even within the countries, 

which adopted the centralised approach to the corporate governance of IFIs. Although 

both Malaysia and Indonesia subscribe to the Shafie school, one of the four major 

schools of thought in Islamic jurisprudence, the differences in Shariaô opinions among 

the Shariaô scholars in these countries, which have been confirmed and respected, have 

indirectly contributed to the shaping of the existing regulatory landscape and corporate 

governance policies for the IFIs in these countries. A proper consolidation of these 

differences can provide a pragmatic example to the other QISMUT+3 member states in 

governing the practice in question and ensuring that the industry can extract an optimum 

range of benefits from the application of this practice.  
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1.5 Significance of Research 

In view of the lack of comprehensive research on the practice of multiple Sharia' board 

directorships, it is submitted that it is crucial for the thesis to conduct a methodical 

examination of the different approaches to the corporate governance of IFIs, especially 

those in countries adopting the centralised approach, namely Malaysia and Indonesia. 

This can provide the industry with useful insights into the guiding principles, frameworks, 

and best practices in the regulation of the multiple Sharia' board directorship practice. 

The findings of the thesis will provide valuable understanding of the variant perspectives 

of the Central Bank of Malaysia (óCBMô) and the Otoritas Jasa Keuangan (óOJKô) in 

relation to the practice and enable a practical assessment of their respective approaches 

to the corporate governance of the IFIs in regulating the application of the practice6. 

Accordingly, the findings of this thesis will explore and highlight the following aspects: 

(a) The design and dynamics of the corporate governance policies for the IFIs within 

the QISMUT+3 region with a specific focus on those in Malaysia and Indonesia; 

(b) The fundamental differences between the centralised and non-centralised 

approaches to the corporate governance of IFIs;  

(c) The conceptual issues of the multiple Sharia' board directorship practice from both 

the Sharia' law and Islamic banking contexts; 

(d) The regulatory and corporate governance approaches to the multiple Sharia' board 

directorate practice in Malaysia and Indonesia; 

(e) The role of and strategy undertaken by the CBM and the OJK in regulating the 

IFIôs Sharia' board members with multiple Sharia' board directorships within and 

outside of their respective countries. 

 

1.6 Scope of Research 

As the QISMUT+3 region comprises nine countries with divergent legal systems, school 

of Islamic jurisprudence orientations, and approaches to the corporate governance of 

IFIs, the execution of a comprehensive examination of all nine countries is impractical 

given the limited time and research funding of this thesis. Accordingly, this researcher 

has chosen to limit its scope of research to the corporate governance framework for the 

IFIs in Malaysia and Indonesia. Although there exists another member state of the 

                                                           
6 The significance of the CBM and OJK in shaping the corporate governance framework for the IFIs in their 
respective jurisdictions is discussed in chapter 6.  
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QISMUT+3 region, namely Pakistan, which has adopted a similar approach to the 

corporate governance of the IFIs, the thesis has opted to exclude Pakistan due to its 

different school of Islamic jurisprudence orientation, namely the Hanafi school. This 

filtration exercise is crucial in ensuring that the scope and research outcome remain 

confined to the legislative and corporate governance issues encountered by the 

QISMUT+3 member states that operate within the Shafie school environment in relation 

to the multiple Sharia' board directorship practice. The findings of this thesis can advance 

substantial understanding into these challenges and generate constructive outputs in 

improving the corporate governance structure for IFIs within and beyond the QISMUT+3 

region.   

 

1.7 Structure of the Thesis 

The thesis consists of seven chapters. The first chapter outlines the whole research 

direction and the essence of this research, which comprises the background of the 

research, objectives, scope, research questions, significance, and the statement of 

problems. Chapter 2 discusses the theoretical foundations of the Islamic banking system. 

This includes the history and emergence of the Islamic banking concept, the underlying 

principles and basic financial instruments of Islamic banking, and the inter-relationship 

and challenges in balancing the distinct interest of the Sharia' law and the IFIs. Chapter 

3 provides a comprehensive analysis of the theoretical context of corporate governance 

from the Sharia' law perspectives. It explains the origin of the corporate governance 

concept in Islam and analyses its framework and models within the Islamic banking 

environment. It also provides a brief analysis of the compatibility of the centralised 

approach to the corporate governance of IFIs vis-à-vis the Islamic jurisprudential concept 

of Ikhtilaf Fi Al-Fuqaha (the differences of opinions between the Sharia' scholars), which 

remains a sensitive issue within both the Islamic banking and Sharia' law contexts.   

The subsequent two chapters explore the multiple Sharia' board directorship practice 

from two distinct angles. Chapter 4 discusses the fundamental principles and issues of 

the practice from the western legislative perspective. The chapter also highlights the 

regulatory approaches pertinent to the practice as implemented in several western 

jurisdictions. Chapter 5 then provides a comprehensive analysis of the practice from the 

Sharia' law and Islamic corporate governance perspectives. It explores and discusses 

the emergence of the practice in the Islamic banking industry, the varying Sharia' issues 

surrounding the practice, and the regulatory approaches to the practice as 
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recommended by the two-leading standard-setting agencies in Islamic banking, namely 

the AAOIFI and the IFSB. 

Chapter 6 begins by explaining the research methodology, research design, and the 

methods of mining and analyzing data utilised in this research. Since the thesis 

employed a case study approach as a research strategy, this chapter explains the 

justifications and suitability of this approach in exploring and analyzing the corporate 

governance framework of IFIs in relation to the practice of multiple Sharia' board 

directorships within the two targeted jurisdictions. Then, the chapter will proceed with the 

analysis of the semi-structured interview sessions conducted with the CBM and the OJK 

respectively. Finally, chapter 7 will conclude the research by summarizing the key 

findings and providing specific policy recommendations in enhancing and improving the 

existing corporate governance framework for the IFIs in relation to this practice. It will 

also highlight the research limitations and the contribution of the research to the existing 

scholarship on Islamic corporate governance. 
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CHAPTER 2: UNDERSTANDING ISLAMIC BANKING AND THE MAQASID 

AS-SHARIA' (OBJECTIVES OF THE SHARIA' LAW) 

2.0 Introduction 

Prior to the devastating global financial crisis in 2008, the inter-relationship between 

religion and finance carried little to no relevancy1; this is partly due to the separation of 

religion from politics, economics, and governmental administration in modern capitalism. 

The crisis, however, exposed the frailties of the current financial system and triggered a 

ñpublic outrage over the excesses and support for more conservative and ethical 

financeò2. In truth, the concept of finance possesses a semantic affinity to religion, 

especially within the teachings of the three branches of Abrahamic faith, namely Judaism, 

Christianity, and Islam, which share a collective set of near identical philosophies on 

finance3 (see Figure 1): 

JUDAISM CHRISTIANITY ISLAM 

Exodus 22: 25-27 

"25. When you lend money to 

any of my people, to the poor 

among you, you shall not be 

to him as a creditor, nor shall 

you impose upon him any 

interest.  

26. If you take your 

neighbour's garment as a 

Luke 6: 34-35 

"34. And if ye lend to them of 

whom ye hope to receive, 

what thank have ye? For 

sinners also lend to sinners, 

to receive as much againò. 

35. But love ye your enemies, 

and do good, and lend, 

hoping for nothing again; and 

Ali Imran 3: 130 

ñ130. O ye who believe! 

Devour not usury, doubled 

and multiplied; but fear God; 

that ye may (really) prosperò. 

Al-Nisaô 4: 161 

ñ161. That they took usury, 

though they were forbidden; 

                                                           
1 The involvement of religious elements and perspectives in trade was viewed as unnecessary by the 
traders in the early 18th century. See Richard Henry Tawney, Religion and the Rise of Capitalism 
(Transaction Publishers 1998), p. 192. 

2 ¦ǎƳŀƴ IŀȅŀǘΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜ ƛǎ DǊƻǿƛƴƎ Cŀǎǘ ōǳǘ CŀŎŜǎ ǘƘŜ CƻǊƳ-Versus-{ǳōǎǘŀƴŎŜ 5ŜōŀǘŜΩ /C! 
Institute, 29 March 2013 <https://meic.cfainstitute.org/2013/03/29/islamic-finance-is-growing-fast-but-
faces-the-form-versus-substance-debate/> accessed 22 September 2017. Also see Rasem N Kayed and M 
YŀōƛǊ IŀǎǎŀƴΣ Ψ¢ƘŜ Dƭƻōŀƭ CƛƴŀƴŎƛŀƭ /Ǌƛǎƛǎ ŀƴŘ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ όнлммύ ро ¢ƘǳƴŘŜǊōƛǊŘ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Business Review 551, p. 556-558. 

3 Islam recognised these religions as the offspring of the Abrahamic faith, else known as the Samawi 
(originated from heaven) religions based on their respective holy scriptures, which came directly from 
God through the medium of His prophets. See Yatimah Sarmani and Mohd Tajudin Linggal, Teori 
Kaunseling Al-Ghazali (PTS Publications & Distributors Sdn. Bhd 2008), p. 12. Also see Francis E Peters, 
The Children of Abraham: Judaism, Christianity, Islam: A New Edition (Princeton University Press 2010), p. 
xi. 
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pledge (collateral), you shall 

return to him by nightfall.  

27. For that is his only 

covering; it is his garment for 

his skin. In what shall he 

sleep? And it shall come to 

pass, that if he cries unto Me, 

I will hear it, for I am 

compassionate". 

Deuteronomy 23: 19-20 

ñ19. You shall not charge 

interest on loans to your 

brother (Israelites); interest 

on money, interest on 

provisions, interest on 

anything that is lent.  

20. On loans to a foreigner 

you may charge interest, but 

on loans to your brother 

(Israelites) you may not 

charge interestò4. 

your reward shall be great, 

and ye shall be the children of 

the Highest: for he is kind unto 

the unthankful and to the 

evilò"5. 

 

and that they devoured men's 

substance wrongfully; - We 

have prepared for those 

among them who reject faith 

a grievous punishmentò. 

 

Figure 1: Prohibition of Interest in Judaism, Christianity and Islam 

Fascinatingly, a similar concept of finance also existed within the secular teachings of 

Aristotle and Plato, who regarded money as sterile6 and the ómaking of money from 

                                                           
4 Robert Carroll and Stephen Prickett, The Bible: Authorized King James Version (Oxford University Press 
2008) 

5 Ibid. Additionally, St Thomas Acquinas in his Summa Theologica ǿǊƻǘŜΣ άTo take usury for money lent is 
unjust in itself, because this is to sell what does not exist, and this evidently leads to inequality which is 
contrary to justice.έ {ŜŜ Thomas Aquinas, Summa Theologica (Fathers of the English Dominican Province 
tr, Christian Classics of Westminster 1981), II-II, question 78, article one. Also see Yahia Abdul-Rahman, 
The Art of Islamic Banking and Finance: Tools and Techniques for Community-Based Banking, vol 504 (John 
Wiley & Sons 2009), p. 26. 

6 Aristotle opined interest as despicable and unnatural because an instrument of exchange such as money 
can generate and give unnatural birth to itself. See Joel Kaye, Economy and Nature in the Fourteenth 
Century: Money, Market Exchange, and the Emergence of Scientific Thought (published in New York, 
Cambridge University Press 1998), p. 66, 122-123. The Islamic economics ethos also disagrees to the 
concept of earning profit from a medium of exchange without bearing any risks. See Abu Umar Faruq 
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moneyô as unnatural and problematic7. In recent decades, the application of religious 

laws and principles to finance is not a new concept. This was evidenced by the 

introduction of the DJ Dharma Index in 2008 for Hindu Banking8; the launch of Stoxx 

Europe Christian Index in 2010 for Christian Banking9, and the formation of investment 

companies such as the Roman Catholics Ave Maria Rising Dividend and Aquinas 

Investment Company, to name a few10. 

Likewise, the method of finance and banking promoted by Islam places a similar 

emphasis on the importance for mankind to enforce the rule of God in Muammalat 

(financial transactions). This requires a meticulous derivation of Sharia' rulings from the 

various sources of Islamic law, primarily the Holy Quran and the Sunnah11 in ensuring a 

strict adherence and compliance of any financial products, services, and business 

practices with the stated rulings. Thus, this gives those responsible for the interpretation 

of the Sharia' rulings ï the Ulamaô (common Sharia' scholar), Mufti (official Sharia' 

scholar of a state), Imam (leader for formal prayers), Ustadz (male religious teacher) and 

Ustazah (female religious teacher) a decisive role in determining what is permissible and 

                                                           
!ƘƳŀŘ ŀƴŘ a YŀōƛǊ IŀǎǎŀƴΣ Ψ¢ƘŜ ¢ƛƳŜ ±ŀƭǳŜ ƻŦ aƻƴŜȅ /ƻƴŎŜǇǘ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ όнллсύ но !ƳŜǊƛŎŀƴ 
Journal of Islamic Social Sciences 66, p. 84. 

7 In his LegesΣ tƭŀǘƻ ǿǊƻǘŜΣ άbƻ ƻƴŜ ǎƘŀƭƭ ώΧϐ ƭŜƴŘ ŀǘ ƛƴǘŜǊŜǎǘΣ ǎƛƴŎŜ ƛǘ ƛǎ ǇŜǊƳƛǎǎƛōƭŜ Ŧor the borrower to 
refuse entirely to pay back either interest or principalέΦ Robert P. MalonŜȅΣ Ψ¦ǎǳǊȅ ƛƴ DǊŜŜƪΣ wƻƳŀƴ ŀƴŘ 
wŀōōƛƴƛŎ ¢ƘƻǳƎƘǘΩ όмфтмύ нт ¢ǊŀŘƛǘƛƻ тф, p. 79-109. Also see Maria-Dŀƛŀ {ƻŀƴŀΣ Ψ¢ƘŜ wŜƭŀǘƛƻƴǎƘƛǇ .ŜǘǿŜŜƴ 
Corporate Social Performance and Corporate Financial Performance in the .ŀƴƪƛƴƎ {ŜŎǘƻǊΩ όнлммύ млп 
Journal of Business Ethics 133 

8 In 2008, a grass-roots level movement for Hindu banking was introduced in India with the Dow Jones 
Indexes launching the DJ Dharma Index, which methodology was based upon the Hindu, Jain, and 
Buddhist principles. Notwithstanding the decommissioning of the Index, the idea of setting up a Hindu 
banking is now known. CPI Financial, School of Thought (CPI Financial 2013) 

9 In recent years, there has appeared an increasing proposal to promote Christianity-compliance financing 
within Christian-majority countries such as the G-20. For example, the formation of the Stoxx Europe 
Christian Index in 2010, which consists of representatives from the Vatican City to screen shares drawn 
from the Stoxx Europe 600 Index ς comprising 533 European companies that only derive revenues from 
ǎƻǳǊŎŜǎ ŀǇǇǊƻǾŜŘ ΨŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ǾŀƭǳŜǎ ŀƴŘ ǇǊƛƴŎƛǇƭŜǎ ƻŦ /ƘǊƛǎǘƛŀƴƛǘȅΩ ǎǳŎƘ ŀǎ .tΣ I{.{Σ bŜǎǘƭŜΣ 
Vodafone, Royal Dutch Shell, and GlaxoSmithKline among others. The listing rule only allows entities, 
which do not profit from illegal and immoral businesses such as, inter alia, weapons manufacturing, 
gambling, pornography, tobacco and birth control. See ibid. 

10 9Ƴƛƭ .ƻŀǎǎƻƴΣ ±ƛƎŘƛǎ .ƻŀǎǎƻƴ ŀƴŘ WƻǎŜǇƘ /ƘŜƴƎΣ ΨLƴǾŜǎǘƳŜƴǘ tǊƛƴŎƛǇƭŜǎ ŀƴŘ {ǘǊŀǘŜƎƛŜǎ ƻŦ CŀƛǘƘ-based 
CǳƴŘǎΩ όнллсύ он aŀƴŀƎŜǊƛŀƭ Cinance 837, p. 840. Also see Shakir Ullah, Dima Jamali and Ian A Harwood, 
Ψ{ƻŎƛŀƭƭȅ wŜǎǇƻƴǎƛōƭŜ LƴǾŜǎǘƳŜƴǘΥ LƴǎƛƎƘǘǎ ŦǊƻƳ {ƘŀǊƛϥŀ 5ŜǇŀǊǘƳŜƴǘǎ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ 
(2014) 23 Business Ethics: A European Review 218, p. 221. 

11 Sunnah refers to the way of life of the Prophet Muhammad (p.b.u.h.). 
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what is not. In one Hadith12, Abdullah Bin Umar narrated that the Prophet Muhammad 

(p.b.u.h.)13 said: 

ñSurely! Every one of you is a guardian and is responsible for his charges; the Imam 

(ruler) of the people is a guardian and is responsible for his subjects; a man is the 

guardian of his family (household) and is responsible for his subjects; a woman is the 

guardian of her husbandôs home and of the children and is responsible for them; and the 

slave of a man is a guardian of his masterôs property and is responsible for it. Surely, 

every one of you is a guardian and responsible for his chargesò14. 

In matters relating to business and financial transactions, Islam ordains a high degree of 

accountability by the Shariaô boards of IFIs since they serve as the gatekeepers to the 

Shariaô-compliant accreditation of IFIsô financial products, services, and business 

practices. However, prioritising the rule of God over the IFIôs interest is easier said than 

done. In recent years, there have appeared a handful of substantial concerns as well as 

criticisms of the Sharia' compliance of a number of the financial products and practices 

in the Islamic banking market including, the similarities and the pegging of the IFIsô profit 

rates with the interest rates of the interest-based banking system15, the IFIôs profit 

                                                           
12 Hadith refers to a collection of report on anything attributable to the Prophet Muhammad (p.b.u.h.) 
such as his sayings, doings, rulings, characteristics, and manners. There exist many collections of Hadith 
compiled by various Sharia' scholars, but the following seven collections are the most commonly used in 
interpreting the Sharia' law, namely the Sahih Al-Bukhari, Sahih Muslim, Sunan Ibn Majah, Sunan Abu 
5ŀǿǳŘΣ WŀƳƛΩŀǘ ¢ƛǊƳƛŘƘƛΣ {ǳƴŀƴ !ƭ-bŀǎŀΩLΣ and Musnad Ahmad. Abdur Rahman I Doi, Shariah: The Islamic 
Law (A.S. Noordeen 2011), p. 54. 

13 It is customary for Muslims ǘƻ Ǉǳǘ ΨǇŜŀŎŜ ōŜ ǳǇƻƴ ƘƛƳΩ ŀŦǘŜǊ ƴŀƳƛƴƎ ŀƴȅ ǇǊƻǇƘŜǘǎ ƻŦ DƻŘ ŀŎƪƴƻǿƭŜŘƎŜŘ 
by all three branches of Abrahamic faiths as a mark of respect ς άSurely God and His angels bless the 
Prophet Muhammad (p.b.u.h); O you who believe! Call for (Divine) blessings on him and salute him with a 
(becoming) salutationέ (Surah Al-Ahzab 33:56) of Abdullah Yusuf Ali, The Holy Qur'an: Original Arabic Text 
with English Translation & Commentary (Saba Islamic Media, Kuala Lumpur 2000) 

14 This Hadith is Sahih. See Vol. 9, Book 89, Hadith 252 of MiI Al-Bukhari and MM Khan, Translation of 
Sahih Bukhari (published in Los Angeles, University of Southern California 2012) 

15 aΦ !ǊƛŦŦ ŀƴŘ {Φ!Φ wƻǎƭȅΣ ΨLǎƭŀƳƛŎ .ŀƴƪƛƴƎ ƛƴ aŀƭŀȅǎƛŀΥ ¦ƴŎƘŀǊǘŜǊŜŘ ²ŀǘŜǊǎΩ όнлммύ с !ǎƛŀƴ 9ŎƻƴƻƳƛŎ 
Policy Review 301, p. 301-319; CŜƛǎŀƭ YƘŀƴΣ ΨIƻǿ ΨLǎƭŀƳƛŎΩ ƛǎ LǎƭŀƳƛŎ .ŀƴƪƛƴƎΚΩ όнлмлύ тс WƻǳǊƴŀƭ ƻŦ 
Economic Behavior & Organization 805; M.R. Zaman and H. MovassagƘƛΣ ΨLƴǘŜǊŜǎǘ-Free Islamic Banking: 
LŘŜŀƭǎ ŀƴŘ wŜŀƭƛǘȅΩ όнллнύ мп LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ CƛƴŀƴŎŜ нпну. Also see Beng Soon Chong and Ming-
Iǳŀ [ƛǳΣ ΨLǎƭŀƳƛŎ .ŀƴƪƛƴƎΥ LƴǘŜǊŜǎǘ-Free or Interest-.ŀǎŜŘΚΩ όнллфύ мт tŀŎƛŦƛŎ-Basin Finance Journal 125; 
YƘŀƛǊǳƭ !ƴǳŀǊΣ {ƘŀƳǎƘŜǊ aƻƘŀƳŀŘ ŀƴŘ aƻƘŀƳŜŘ 9ǎƪŀƴŘŀǊ {ƘŀƘ {ƘŀƘΣ Ψ!ǊŜ 5ŜǇƻǎƛǘ ŀƴŘ LƴǾŜǎǘƳŜƴǘ 
!ŎŎƻǳƴǘǎ ƛƴ LǎƭŀƳƛŎ .ŀƴƪǎ ƛƴ aŀƭŀȅǎƛŀ LƴǘŜǊŜǎǘ CǊŜŜΚΩ όнлмпύ нт WƻǳǊƴŀƭ ƻŦ YƛƴƎ !ōŘǳƭ !ȊƛȊ ¦ƴƛǾŜǊǎƛǘȅΥ 
Islamic Economics 27, p. 35, 38.  
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maximization objective vis-à-vis the objective of Islamic banking16, Fatwa-shopping17, 

and also the occupation of multiple Sharia' board directorships ï the last one forms the 

central focus of this thesis. Hence, it is arguable that the continuance of these practices, 

or rather, the lack of a proper justification and address from both the Sharia' law and 

regulatory perspective can constitute an unwelcome sign of discord with the Sharia' 

compliance guarantee. This risks confusing stakeholders and marring the image of IFIs 

as a working embodiment of the rule of God in finance.  

For these reasons, this chapter will seek to discuss and scrutinise the fundamental 

concepts and distinguishing traits of the Islamic financial concepts as compared to its 

Western banking counterpart in conveying a basic understanding of the modus operandi 

of the Islamic banking system. It begins with a detailed explanation of the historical 

background of Islamic banking and its fundamental elements, followed by a brief 

introdution of its common financial instruments, and scrutinisation of the profit 

maximisation and profit-and-risk sharing concepts underlining the operation of IFIs today.    

 

2.1 Historical Perspective 

In general, it is arguable that the modern concept of Islamic banking first emerged in 

1963 when the Mit Ghamr Savings Bank of Egypt, a financial institution that initially 

started as a microfinancing institution, introduced Sharia'-compliant financial products 

and services, which operated on a profit-and-loss sharing basis18. This provided the 

                                                           
16 Humayon Dar and Talha Ahmad Azami, Global Islamic Finance Report (GIFR) 2011 (BMB Islamic UK 
Limited, 2011), p. 35; aŀǎǳŘǳƭ !ƭŀƳ /ƘƻǳŘƘǳǊȅΣ Ψ²Ƙŀǘ ƛǎ ǘƘŜ {ŎƻǇŜ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎ ŀƴŘ CƛƴŀƴŎŜΚΩ 
(2006) 2 Journal of Islamic Economics and Finance, p. 1-42. Also see ½ǳƭƪƛŦƭƛ IŀǎŀƴΣ ΨLƴ {ŜŀǊŎƘ ƻŦ ǘƘŜ 
tŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ {ƘŀǊƛΩŀƘ {ŎƘƻƭŀǊǎ ƻƴ {ƘŀǊƛΩŀƘ DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳΩ όнлмпύ т LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ 
Islamic and Middle Eastern Finance and Management 3, p. 7-14; MaǊƪ ¢ǳǘǘƻƴΣ ΨwŜŎŜǎǎƛƻƴ {ǇŀǊƪǎ LƴǘŜǊŜǎǘ 
ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ /bbΣ нт !ǳƎǳǎǘ нллф 
<http://edition.cnn.com/2009/BUSINESS/08/25/islamic.finance/> accessed 22 September 2017 

17 Fatwa-ǎƘƻǇǇƛƴƎ ǊŜŦŜǊǎ ǘƻ ǘƘŜ ǇǊŀŎǘƛŎŜΣ ƛƴ ǿƘƛŎƘ ŀƴ LCL ΨŦƛǎƘŜǎΩ ŦƻǊ Sharia' scholars, who can issue a Fatwa 
favourable to its offered products, services, and business practices. Although there has yet to appear any 
concrete evidences to point out the actual occurrence of the practice, the findings of several empirical 
research have suggested that the practice has a higher chance to occur in countries with inadequate 
Islamic banking regulations and corporate governance framework. See Ullah, p. 90-92; IŀǎŀƴΣ Ψ{ƘŀǊƛϥŀƘ 
DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ Lƴǎǘƛǘǳǘƛƻƴǎ ƛƴ aŀƭŀȅǎƛŀΣ D// /ƻǳƴǘǊƛŜǎ ŀƴŘ ǘƘŜ ¦YΩ, p. 111; International 
Shari'ah Research Academy for Islamic Finance, ISRA Bulletin, vol 14 (ISRA ed, ISRA 2013). Also see Al-
HanƛŦŜǊ aǳƘŀƳƳŀŘΣ Ψ{ƘŜƛƪƘ bƛȊŀƳ ¸ŀŎǳōƛ wŜŦǳǘŜǎ IŀǊǎƘƭȅ ǘƘŜ /ƭŀƛƳ ƻŦ Cŀǘǿŀ-{ƘƻǇǇƛƴƎΩ 
<http://www.aleqt.com/2010/04/04/article_373863.html> accessed 20 September 2017; Khan, p. 817-
818. 

18 Later renamed as Nasser Social Bank (Bank Nasser Al Ijtmaai). It was started by Dr. Ahmad Al Naggar, a 
German-educated Egyptian, who had sought for a solution to assist the poor farmers in his village in 
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necessary push for the Islamic banking concept to gain both attention and momentum 

worldwide 19 .Malaysia followed shortly after with the establishment of the Lembaga 

Urusan Tabung Haji (LUTH) in 1969. The latter was the first institution that utilised the 

Sharia' principles in its fund management operations for Muslims going on pilgrimage 

and it was considered the first of its kind in the world20. By December 1973, the Islamic 

Development Bank (óIDBô) was incorporated in Jeddah, Saudi Arabia pursuant to the 

Declaration of Intent issued by the Conference of Finance Ministers of Muslim Countries 

to further assist in fostering the economic development and social progress of Muslim 

countries in adherence to the Sharia' law. This landmark agreement marked the first 

collective effort by Muslim countries to promote Islamic banking21. The following year, 

King Faisal of Saudi Arabia pledged to initiate a banking system that adheres to the 

tenets of Sharia' law and ethics in a bid to bridge the gap between the Islamic concept 

of banking with the 600-years-old conventional banking system. This progressive 

development led to the emergence of several Islamic banks in the Middle East including 

the Dubai Islamic Bank in 1975, the Faisal Islamic Bank of Sudan and Egypt in 1977, 

and the Bahrain Islamic Bank in 197922. Along with Malaysia, Indonesia, and Turkey, the 

Gulf Cooperation Council (óGCC), which consists of Bahrain, Kuwait, Oman, Qatar, 

Saudi Arabia, and the United Arab Emirates, is now home to several renowned financial 

powerhouses, including the Deutsche Bank, Citi, UBS, and Barclays, which have already 

                                                           
financing their purchase of seeds, farm animals for ploughing, cattle, animal feedstock, simple pumps and 
even living subsistence. See Abdul-Rahman, p. 192-193. However, there also exist evidences that interest-
free financial transaction had existed in the Muslim world several decades earlier such as the Anjuman 
Mowodul Ikhwan and the Anjuman Imdad-e-Bahmi Qardh Bila Sud of Hyderabad, India. See Bala 
Shanmugam and Zahari Zaha Rina, A Primer on Islamic Finance (Elizabeth Collins ed, Research Foundation 
of CFA Institute 2009), p. 3. 

19 Ibid., p. 192. 

20 The Tabung Haji of Malaysia is not a financial institution per se. It serves as an institution of savings to 
assist the Muslims in fulfilling their religious obligation of Hajj, or pilgrimage to Mecca. It invests the 
ŎǳǎǘƻƳŜǊǎΩ ŘŜǇƻǎƛǘ ƛƴ Sharia'-compliant industries and provides profits return to further add to the 
financial costs of performing the Hajj in Saudi Arabia. See aƻƘŘ {ƘǳƘŀƛƳƛ .ƛƴ IŀƧƛ LǎƘŀƪΣ Ψ¢ŀōǳƴƎ IŀƧƛ ŀǎ 
ŀƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ Lƴǎǘƛǘǳǘƛƻƴ ŦƻǊ {ǳǎǘŀƛƴŀōƭŜ 9ŎƻƴƻƳƛŎ 5ŜǾŜƭƻǇƳŜƴǘΩ όнлммύ мт LƴǘŜǊƴŀǘƛƻƴŀƭ 
Proceedings of Economics Development & Research, p. 236-240. 

21 The IDB comprises 5 eƴǘƛǘƛŜǎΣ ƴŀƳŜƭȅ ǘƘŜ L5. ƛǘǎŜƭŦΤ ǘƘŜ LǎƭŀƳƛŎ wŜǎŜŀǊŎƘ ŀƴŘ ¢ǊŀƛƴƛƴƎ LƴǎǘƛǘǳǘŜ όΨLw¢LΩύΤ 
ǘƘŜ LǎƭŀƳƛŎ /ƻǊǇƻǊŀǘƛƻƴ ŦƻǊ ǘƘŜ LƴǎǳǊŀƴŎŜ ƻŦ LƴǾŜǎǘƳŜƴǘ ŀƴŘ 9ȄǇƻǊǘ /ǊŜŘƛǘ όΨLb/L9/ΩύΤ ǘƘŜ LǎƭŀƳƛŎ 
/ƻǊǇƻǊŀǘƛƻƴ ŦƻǊ ǘƘŜ 5ŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ tǊƛǾŀǘŜ {ŜŎǘƻǊ όΨL/5ΩύΤ ŀƴŘ ǘƘŜ Lnternational Islamic Trade Finance 
/ƻǊǇƻǊŀǘƛƻƴ όΨL¢C/ΩύΦ {ŜŜ Islamic Development Bank, Islamic Development Bank Group in Brief (2013) 

22 Mohamed Ariff, ΏIslamic Bankingΐ (1988) 2 Asian̈́ Pacific Economic Literature 48, p. 48-49. Also see 

!ƘƳŀŘ ¢ŀƧǳŘƛƴ !ȊǊǳƭ !ȊǿŀǊΣ ΨhǾŜǊǾƛŜǿ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎŜ - Islamic Finance Course: Structure & 
LƴǎǘǊǳƳŜƴǘǎΩ ғƘǘǘǇΥκκǿǿǿΦōŀƴƪƛǎƭŀƳΦŎƻƳΦƳȅκŜƴκ5ƻŎǳƳŜƴǘǎκǎƘŀǊƛŀƘκhǾŜǊǾƛŜǿhŦLǎƭŀƳƛŎCƛƴance-
13122010.pdf> accessed 22 September 2017, p. 16. 
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begun to offer their own Sharia'-compliant products and services23. With a combined 

banking customersô population of 252 million, it is suggested that these regions will be 

the main thrust for Islamic banking expansion in the many years to come. 

Since its emergence in the 1970ôs, the global Islamic banking market has grown steadily 

at 15-20% per annum while global Shariaô-compliant assets are forecasted to grow from 

over US$ 2.7 trillion in 2017 and is further expected to cross the US$ 5.3 trillion mark by 

202024 (see Figure 2).  

Figure 2: Future Growth of the Islamic Banking Industry 2016 - 202025 

Yet, despite all these remarkable figures, Islamic banking faces mounting challenges to 

remain firm to the true Islamic principles while expanding globally. The IFIs shoulder 

crucial roles and responsibilities not only to serve the financial needs of the various 

stakeholders, but also to give proper consideration to the legitimacy of their operations 

from a Shariaô law point-of-view26. As much as this should be the case, the industry is 

unable to offer an absolute and comprehensive guarantee on the consistency, uniformity, 

and strict adherence of the financial products, services, and business practices of the 

                                                           
23 Yousef Gamal El-5ƛƴΣ Ψ9ǘƘƛŎŀƭ .ŀƴƪƛƴƎ ǘƻ ¢ŀƪŜ hǾŜǊΥ !ōǳ 5Ƙŀōƛ LǎƭŀƳƛŎ .ŀƴƪ /9hΩ /b./Σ нф !ǇǊƛƭ нлмп 
<http://www.cnbc.com/id/101624169> accessed 22 September 2017 

24 Humayon Dar, Sofiza Azmi and Bushra Shafique, Global Islamic Finance Report (GIFR) 2016 (Gerlach 
Press, 2016), p. 41-42. 

25 Ibid, p. 41. 

26 Dar and Azami, p. 44. 
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IFIs with Shariaô law27. Furthermore, a certain segment of Islamic banking practitioners 

have also questioned the authenticity and Sharia'-compliance of certain Islamic financial 

products such as Bai Al-Inah (sale and buy-back contract) and Murabahah (mark-up 

sale contract) which mirror the interest-based lending and borrowing products of the 

Western banking industry28.  

 

2.2 The Concept of Banking in Islam 

2.2.1 Introduction 

Generally, banking institutions exist to fulfil the financial needs of society. Analogous to 

a knife, which can be used either for permissible matters such as slaughtering an animal 

for its meat, or forbidden ones such as homicide, the relevance of banks in the society 

remains arguable according to the perspectives and opinions that differ from one society 

to another. Prior to the introduction of the Islamic banking concept, Muslims encountered 

considerable difficulties in making use of the diverse banking facilities available around 

the world. The obstacle gradually eased with the advent of Islamic banking, which offers 

an alternative banking concept guided by the Sharia' law that draws a dividing line 

between permissible and non-permissible financial activities. It is a banking concept that 

                                                           
27 Refer to the controversial permissibility of Bai Al Inah (sale and buy-back contract) and organized 
Tawarruq (tri-partite sale) in certain jurisdictions despite being ruled out by the Hanafi, Maliki and 
HanbaliΩǎ ǎŎƘƻƻƭǎ ƻŦ ǘƘƻǳƎƘǘΦ Bai Al Inah is a sale and buy back product, in which the bank would purchase 
an asset from the client on a cash basis and then immediately resell the asset to the customer at a marked-
up price on a deferred payment basis. It involves two contracts, which must be independent and executed 
separately from each other. Scholars have argued that it can serve as a back door to wƛōŀΩ, which the 
Sharia' ƭŀǿ ŦƻǊōƛŘǎ ōŜŎŀǳǎŜ ǘƘŜ ōŀƴƪǎ Ƴŀȅ ǘŀƪŜ ŀƴ ŀŘǾŀƴǘŀƎŜ ƻŦ ǘƘŜ ŎǳǎǘƻƳŜǊǎΩ ŘŜǎǇŜǊŀǘŜ ǇƭŜŀ ŦƻǊ ŎŀǎƘ 
and further subjugate them to debt. Also, it can serve as a juristic ruse or stratagem to legalise wƛōŀΩ. 
Tawarruq on the other hand is more acceptable to the scholars as it involves a third party and does not 
constitute a clear ruse to the prohibition of wƛōŀΩ. See ibid, p. 44. Also see Rininta Nurrachmi, Hamida 
Mohamed and Nawalin bŀȊŀƘΣ Ψ5ƛǎǇǳǘŜ .ŜǘǿŜŜƴ .ŀƴƪ ŀƴŘ /ǳǎǘƻƳŜǊ ƛƴ .ŀƛ .ƛǘƘŀƳŀƴ !Ƨƛƭ ό..!ύΦ /ŀǎŜ ƛƴ 
aŀƭŀȅǎƛŀΩ ώнлмоϐ aǳƴƛŎƘ tŜǊǎƻƴŀƭ wŜt9Ŏ !ǊŎƘƛŜǾŜ tŀǇŜǊ, p. 11-14; {ŀƛŘ aƛƪŀƛƭ ŀƴŘ aŀƘŀƳŘ !ǊƛŦƛƴΣ Ψ! 
Critical Study on Shari'ah Compliant and Shari'ah-.ŀǎŜŘ tǊƻŘǳŎǘǎ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ LƴǎǘƛǘǳǘƛƻƴǎΩ όнлмоύ о 
Journal of Islamic and Human Advanced Research ϼϝлϮ 169 , p. 168-189; Ibn Taymiyyah, MajmuΨ Al-Fatawa 
(37 Vols) όΨ!ōŘ !ƭ-Rahman Ibn Muhammad Ibn Qasim ed, published in Rabat, Maktabat Al-aŀ ΨŀǊƛŦ мфумύ 

28  Azrul Azwar, p. 40; !ƳƛǊ {ƘŀƘŀǊǳŘŘƛƴΣ ΨaŀǎƭŀƘŀƘ-Mafsadah Approach in Assessing the Shari'ah 
/ƻƳǇƭƛŀƴŎŜ ƻŦ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ tǊƻŘǳŎǘǎΩ όнлмлύ м LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ ŀƴŘ {ƻŎƛŀƭ {ŎƛŜƴŎŜ мнф, 
p. 129; Rodney Wilson, Islamic Finance in Europe (RSCAS PP 2007/02, 2007), p. 10; Muhammad Taqi 
¦ǎƳŀƴƛΣ Ψ{ǳƪǳƪ ŀƴŘ ¢ƘŜƛǊ /ƻƴǘŜƳǇƻǊŀǊȅ !ǇǇƭƛŎŀǘƛƻƴǎΩ ό!!hLCL {ƘŀǊƛϥŀ /ƻǳƴŎƛƭ aŜŜǘƛƴg, Manama, 2007), 
p. 2-14; Ibrahim Warde, Islamic Finance in the Global Economy (Edinburgh University Press 2010), p. 240; 
! !ƘƳŜŘΣ Ψ/ƻƴǘŜƳǇƻǊŀǊȅ tǊŀŎǘƛŎŜǎ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎƛƴƎ ¢ŜŎƘƴƛǉǳŜǎΩ όмффоύ м LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎ {ǘǳŘƛŜǎ мр 
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satisfies the divine law in both form and spirit, and has thus served as a gateway for 

Muslims to finally enter the formal world of finance29. 

An Islamic bank may be defined as a financial institution that officially and practically 

abides by the precepts of Sharia' law, which prescribes the guidelines for the inception 

of socially-responsible economic activities30. It encapsulates a banking practice that 

transcends the doctrine of separation of powers between the religion and the state31. In 

other words, its objective, mission and vision are all dictated by the Sharia' law, which 

encompasses the Holy Quran, the Sunnah and the secondary sources of Sharia' law 

such as Ijtihad (independent reasoning), Ijmaô (consensus of scholars), Maslahah (public 

interest), Istihsan (juristic preference), Amal Ahl Al-Madinah (the practices of the people 

of Madinah, Saudi Arabia), óUrf (customary practices), Al-Istishab (presumption of 

continuity), Qawl Al-Sahabi (opinions of the Prophetôs companions), Sharô Man Qablana 

(earlier scriptures such as the Torah, Psalms and the Holy Bible), and Sadd Al-Dzariah 

(prohibiting a lawful mean that leads to an unlawful end)32. 

 

2.2.2 The Principles of Muammalat (Commerce) in Islamic Banking 

Islamic banking is a unique financial concept distinct from those underlying the 

conventional banking system. The latter is predominantly based on man-made principles 

and independent of any religious doctrines while the former premises its operations on 

a set of strict religious standards derived from the Sharia' law, namely the prohibition of 

the receipt and payment of interest; and avoidance of uncertainty, speculative 

instruments, and deception in trade, which are explained in detail as follows:      

                                                           
29 Ibn Al-Ukhuwwa and Reuben Levy, ¢ƘŜ aŀϥņƭƛƳ !ƭ-DǳǊōŀ Cơ !ἤkam Al-Hisba of Ṛƛȅņϥ!ƭ-5ơƴ aǳἤammad 
Ibn Muἤammad Al-vǳǊŀǎƘơ !ƭ {ƘņŦƛ-ơΣ Yƴƻǿƴ ŀǎ Lōƴ !ƭ-Ukhuwwa (Cambridge University Press 1938). Also 
see H. Askari, Z. Iqbal and A. Mirakhor, Introduction to Islamic Economics: Theory and Application (Wiley 
2014), p. 94. 

30 Warde; Abdussalam Mahmoud Abu-¢ŀǇŀƴƧŜƘΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ŦǊƻƳ ǘƘŜ LǎƭŀƳƛŎ tŜrspective: A 
/ƻƳǇŀǊŀǘƛǾŜ !ƴŀƭȅǎƛǎ ǿƛǘƘ h9/5 tǊƛƴŎƛǇƭŜǎΩ όнллфύ нл /ǊƛǘƛŎŀƭ tŜǊǎǇŜŎǘƛǾŜǎ ƻƴ !ŎŎƻǳƴǘƛƴƎ ррс, p. 556-567. 

31 Abdul-Rahman, 79-80. 

32 Doi, p. 21-85; Wahbah Zuhaili, Mukhtasar Fi Usul Al-Fiqh (The Method of Usul Fiqh) (Abdul Karim Zaidan 
ed, Muhammad Amar Adly tr, Pustaka Al-Ehsan, Selangor 2013), p. 131-265. Also see Mohammad Hashim 
Kamali, Principles of Islamic Jurisprudence (Islamic Texts Society Cambridge, UK 2003); W.B. Hallaq, An 
Introduction to Islamic Law (Cambridge University Press 2009) 
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Al-Ahkam Al-Khamsah 
(The Five Sharia' 

Rulings)

Wajib (compulsory)

Sunnahor Mandub
(Recommended)

Mubahor Harus
(permissible)

Makruh (permissible 
but not recommended)

Haram(forbidden)

Figure 3: Permissible Perimeter of Matters under Sharia' Law 

2.2.2.1 The Doctrine of Mubah (Permissibility) of All Matters 

Islam recognises the inseparable bond between mankind and monetary transactions 

and encourages the former to engage in various legitimate and diverse commercial 

activities. Since Sharia' law does not provide any specific ruling against transacting with 

a bank, the Sharia' doctrine of Mubah (permissibility) that renders every beneficial matter 

as permissible, has since applied. It provides that engaging in financial activities with a 

bank is permissible so long as it can benefit the consumer and society and it functions 

within the permissible perimeter of Sharia' law (see Figure 3). This corresponds with the 

majority Sharia' opinions within the four schools of Islamic jurisprudence, namely the 

Hanafi, Maliki, Shafie, and Hanbali, which concur on the permissibility of financial 

transaction so long as it is Tayyib (good or beneficial) based on several provisions of the 

Holy Quran that render the act of entering into such transactions as Fadl Allah (the 

bounties and excellence of God)33. 

 

 

 

 

 

  

 

 

 

 

  

                                                           
33 άIt is God who has subjected the sea to you, that ships may sail through it by His command, that ye may 
seek of His bounty, and that ye may be grateful. And He has subjected to you, as from Him, all that is in 
the heavens and on earth: Behold, in ǘƘŀǘ ŀǊŜ {ƛƎƴǎ ƛƴŘŜŜŘ ŦƻǊ ǘƘƻǎŜ ǿƘƻ ǊŜŦƭŜŎǘέ (Surah Al-Jatsiyah 45:12-
13), άh ȅŜ ǿƘƻ ōŜƭƛŜǾŜΗ aŀƪŜ ƴƻǘ ǳƴƭŀǿŦǳƭ ǘƘŜ ƎƻƻŘ ǘƘƛƴƎǎ ǿƘƛŎƘ DƻŘ ƘŀǘƘ ƳŀŘŜ ƭŀǿŦǳƭ ŦƻǊ ȅƻǳΣ ōǳǘ 
ŎƻƳƳƛǘ ƴƻ ŜȄŎŜǎǎΥ ŦƻǊ DƻŘ ƭƻǾŜǘƘ ƴƻǘ ǘƘƻǎŜ ƎƛǾŜƴ ǘƻ ŜȄŎŜǎǎέ (Surah Al-aŀΩƛŘŀƘ 5:87); άh ye who believe! 
Eat of the good things that We have provided for you, and be grateful to God, if it is Him ye worshipέ 
(Surah Al-Baqarah 2:172). See Ali. Also see Doi, p. 348-349. 
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Correspondingly, Sheikh Yusuf Al-Qardawi, a prominent Sharia' scholar, had also issued 

a Fatwa that not only permits a Muslim to engage in financial activities but also to be 

employed by the IFIs34. To the Islamic banking industry, this Sharia' ruling can boost the 

demands for Sharia'-compliant financial instruments in meeting the growing consumersô 

needs for financial products and services that fulfil both their material and religious 

demands35. Interestingly, a small number of Sharia' scholars from the Hanafiôs school 

have provided a dissenting view to the doctrine of Mubah by interpreting it in a reverse 

manner 36 . In contrast to viewing the permissibility of matters in the absence of a 

prohibitory provision under Sharia' law, they argue that a matter is only permissible if 

there exists firm evidence of its permissibility within the sources of Sharia' law, primarily 

the Holy Quran and the Sunnah. Since the banks indulge in a number of Haram or 

questionable practices that contradict the tenets of Fiqh Al-Muammalat (Islamic 

commercial law) such as: the prohibition regarding the payment and receipt of Riba' 

(interest or usury); Gharar (uncertainty); Maysir (gambling or speculative nature), and 

investment in unethical subject areas such as alcohol, prostitution, drugs, pollution, 

firearms and weapons of mass destruction, there exists an equally logical argument that 

Sharia' law remains to discourage Muslims from engaging in any financial activity with 

the banks, regardless of their nature37. This assertion corresponds to a Hadith from the 

Prophet Muhammad (p.b.u.h.), who curses those who indulge in Ribaô, namely those 

                                                           
34 Basri Ibrahim, The Fatwa Method of Al-Qardawi in Dealing with Current Issues (Mohd Puzhi Usop and 
Azani Ismail eds, Al-Hidayah Publication 2011), p. 199-200. The Haiah Kibar Al-Ulama of Saudi Arabia had 
also issued a similar Fatwa on the permissibility to transact with financial institutions. The same stance 
was also adopted by the Malaysian National Fatwa Council. See Keputusan Muzakarah Jawatankuasa 
Fatwa Majlis Kebangsaan Bagi Hal-Ehwal Ugama Islam Malaysia (The Decision of the Muzakarah of the 
National Fatwa Council for Islamic Affairs in Malaysia), p. 63; aǳƘŀƳƳŀŘ ¦ǘƘƳŀƴ {ȅŀōƛǊΣ Ψ!ƭ-aǳΩŀƳŀƭŀǘ 
Al-Maliyyah Al-aǳΩŀǎŀǊŀƘ Cƛ !ƭ-Fiqh Al-LǎƭŀƳƛΩ ¢¢tΥ 5ŀǊ ŀƭ-bŀŦŀΩƛǎ, p. 326; Muzakarah Jawatankuasa Fatwa 
Majlis Kebangsaan Bagi Hal Ehwal Ugama Islam Kali Ke-32, 10-11 Jun 1993 

35 ½ŀƘŀǊǳŘŘƛƴ aǳƘŀƳƳŀŘΣ ΨIǳƪǳƳ .ŜǊƳǳŀƳŀƭat dengan Sumber yang Haram (Ruling on Transacting in 
CƻǊōƛŘŘŜƴ {ƻǳǊŎŜύΩ όнлмлύ о WǳǊƴŀƭ aǳŀƳŀƭŀǘ тт, p. 104; Muhammad Baqir Al-Sadr, Iqtisaduna (Our 
Economics) (published in Beirut, Dir al-Ta'aruf 1982) 

36 The presence of this stance in the Hanafi school was reaffirmed by Imam Zakariyya, a Hanafi scholar in 
a brief interview with this researcher in Lucan Mosque, Dublin, Ireland. See Imam Zakariyya, The Position 
of Mubah in Hanafi School of Thought (2014). Also see Jalal al-Din Al-Suyuti, Al-Ashbah Wa Al-bŀȊŀΩƛǊ 
(Similarities in the Branches of Law) (Dar al-Kutub al-ΨLƭƳƛȅȅŀƘ мфуоύ 

37 άΧ ƘŜƭǇ ȅŜ ƻƴŜ ŀƴƻǘƘŜǊ ƛƴ ǊƛƎƘǘŜƻǳǎƴŜǎǎ ŀƴŘ ǇƛŜǘȅΣ ōǳǘ ƘŜƭǇ ȅŜ ƴƻǘ ƻƴŜ ŀƴƻǘƘŜǊ ƛƴ ǎƛn and rancour; fear 
God: for God is strict in punishmentέ (Surah Al-aŀΩƛŘŀƘ 5:2) of Ali 
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who give and receive Ribaô, together with those who record and witness the forbidden 

transaction38.  

 

2.2.2.2 Syubhah (Doubtful Matters) ï The In-Between of Halal 

(Permissible) and Haram (Impermissible) 

Apart from engaging in the financial activities that Sharia' law has already ruled as Haram, 

the banks could also have engaged in the subject matters, which lie between the realms 

of Halal and Haram ï known as Syubhah (doubtful). To simply demonstrate, a bank may 

enter a loan agreement to finance a customerôs purchase of a shop lot. Under Sharia' 

law, this type of agreement is Mubah based on the presumption of conducting a business 

affair, of which the profits are pivotal for the continuity of mankindôs livelihood. However, 

if this permissibility is maneuvered to conduct non-Sharia' compliant business activities 

such as prostitution or drug manufacturing, any profit derived therefrom is deemed as 

Haram. Furthermore, if the same profit is applied to pay the loan, it will cause the bankôs 

pool of funds to contain a mixture of Halal and Haram income; thus, rendering any future 

transaction with the bank as a doubtful affair. In the same way, this religious insecurity 

will not only affect the Islamic banking customers, but also the employees, who are 

employed and paid by the bank39. 

Accordingly, this complexity originated from the division of Sharia' opinions among the 

Sharia' scholars concerning the actual position of Syubhah matters under Sharia' law. 

While several have opined that Syubhah bears a resemblance to Mubah, others have 

                                                           
38 Lōƴ aŀǎΩǳŘ ƴŀǊǊŀǘŜŘΣ άThe Prophet Muhammad (p.b.u.h.) cursed the one who consumed Riba', and the 
one who charged it, those who witnessed it, and the one who recorded itέ. This Hadith is Hasan. See Vol. 
1, Book 12, Hadith 1206 of !ōǳΨLǎŀ !ƭ-Tirmidhi, Sunan Al-Tirmidhi (Dar Al-Fikr Library 1986). Also see Vol. 
3, Book 34, Hadith 299 of Z Hamidy and others, Shahih Bukhari Volume I-IV (Darel Fajr Publishing House 
2002) 

39 Having an employment with the bank was regarded as a matter of Syubhah or abetment with doubtful 
matters in financial dealings. Note that Syubhah must be differentiated with Haram. Egyptian Sharia' 
scholars have agreed to allow the Muslims to work with the bank in the absence of any viable alternative, 
whereas prominent Sharia' jurist such as Sheikh Yusuf Al-Qardawi deemed that only the employment with 
an Islamic bank ought to be considered as permissible. However, the absence or lack of alternative in 
profession bears little relevancy in nowadays context since the banking profession is chosen because of 
its lure of lucrative payment as compared to the other profession. However, in the event of Darurah or 
dire strait, the Sharia' law allows one to deal with the banks but with caution. Sheikh Ali Jum'ah, 
Contemporary Fatwa (1st edn, Berlian Publications Sdn Bhd 2008). Also see Vol. 1, Book 12, Hadith 1206 
of Al-Tirmidhi 
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deemed it to lie somewhere between Makruh and Haram40. The former group of Sharia' 

scholars based their justification on the absence of any Sharia' sources that have 

prescribed Syubhah as Halal or Haram, and on a Hadith narrated by Salman Al-Farisi, 

which illustrated a receptive and flexible stance taken by the Prophet Muhammad 

(p.b.u.h.) towards the ógrey mattersô in the Sharia' law41: 

ñThe Messenger of God (p.b.u.h.) was asked about ghee, cheese and wild donkeys. He 

said: óThe Halal is which God has made lawful in His book, and the Haram is that which 

He has forbidden and that which He kept silent about is permitted as a favour to youôò42. 

On the other hand, the latter group of Sharia' scholars, have justified their circumspect 

stance based on another Hadith by the Prophet Muhammad (p.b.u.h.), which reminded 

mankind to avoid engaging in doubtful matters of which they have limited or no 

knowledge.  

ñBoth lawful (Halal) and unlawful things (Haram) are evident but in between them there 

are doubtful things and most people have no knowledge about them. So he, who saves 

himself from these doubtful things, saves his religion and his honour (i.e. keeps them 

blameless). And he who indulges in these doubtful things is like a shepherd who 

pastures (his animals) near the Hima (private pasture) of someone else and at any 

moment he is liable to get in it. (O people!) Beware! Every king has a Hima and the Hima 

of God on the earth is what He declared unlawful (Haram). Beware in the body there is 

                                                           
40 For example, Imam Ibn Daqeeq Al Eid defined Syubhah ŀǎ άŘƻǳōǘŦǳƭ ŘŜŜŘǎ Χ ŀƴȅ ƳŀǘǘŜǊ ǎǳǇǇƻǊǘŜŘ ōȅ 
conflicting evidence from the Holy Quran and the Sunnah, and could carry more than one meaning, and it 
is devout to avoidέ. See Yahya Al-Nawawi, Al-Majmoo Sharh Al-Muhadhib (Dar Al-Fikr 1997). This view is 
also supported by Imam Al-Suyuti, who believed that the public should avoid matters of doubtful nature 
ŀƴŘ άwhoever does that is described as devout and conservative in his religion.έ !ƭǎƻ ǎŜŜ Al-Suyuti. 

41 Also known as Salman the Persian. Prior to his conversion to Islam, he was a devout Christian, who 
always frequented the Christian monasteries but was later led to the Holy Prophet whom he heard as a 
Ƴŀƴ ƻŦ ǎǘǊƛŎǘ ƘƻƴŜǎǘȅΦ IŜ ŜŀǊƴŜŘ ǘƘŜ ƴƛŎƪƴŀƳŜ ƻŦ ΨAl-FarisiΩ ŘǳŜ ǘƻ Ƙƛǎ ǎǳƎƎŜǎǘƛƻƴ ŘǳǊƛng the war of Tabuk 
between the Muslim and the allied coalition of Arab and Jews armies, namely the application of the 
Persian defensive strategy of digging a broad ditch, or a moat, around the position defended ς this tactic 
had eventually enabled the Muslim to emerge victorious in the war. See 5ǿƛƎƘǘ a 5ƻƴŀƭŘǎƻƴΣ Ψ{ŀƭƳŀƴ 
ǘƘŜ tŜǊǎƛŀƴΩ мф ¢ƘŜ aǳǎƭƛƳ ²ƻǊƭŘ ооу 

42 This Hadith is Hasan. See Vol. 1, Book 29, Hadith 3367 of Muhammad Tufail Ansari, Sunan Ibn Majah, 
vol 5 (Kazi Publications 1996) 
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a piece of flesh if it becomes sound and healthy, the whole body becomes sound and 

healthy but if it gets spoilt, the whole body gets spoilt and that is the heartò43. 

In addition, Imam Al-Qurtubi in his interpretation of the Halal and Haram matters in 

Sharia' law suggested that Haram comprises six elements ï one which includes 

Syubhah44. Also, Sheikh Abdul Rahman As-Saôdi opined that whatever leads to doubtful 

matter is, in itself, detested45. This view is supported by Sheikh Yusuf Al-Qardawi, a 

prominent Sharia' jurist, who suggested that it is devout for the public ñto avoid these 

doubtful deeds so as not to be dragged into resembling what is known to be Haramò46.  

Having properly considered the above scholarly opinions, it is arguable that the uncertain 

attribute of Syubhah neither confers on it a better legitimacy than Makruh nor stigmatizes 

it as Haram. As much the abstinence from engaging in Syubhah matters can serve as a 

measure to prevent persons from drawing themselves into the territory of Haram matters, 

the increasing importance of banking in modern life has led to a gradual shift to the 

Syubhah status of the banking industry to Mubah due to the genuine reliance on its 

financial products and services.  

 

2.2.2.3 Prohibition of Riba' (The Receipt or Payment of Interest) 

In contrast to the Western banking system, which operates and involves the receipt and 

payment of interest or usury, the second principle of Muammalat demands that IFIs 

ensure their financial products, services and transactions comply with the Sharia' law 

prohibition of Ribaô. The term Riba' originates from an Arabic word that refers to an 

                                                           
43 This Hadith is Sahih and also compiled by Bukhari and Muslim. See Book 16, Hadith 1511 of Al-Hafiz Ibn 
Hajar Al-Asqalani, Bulugh Al-Maram Min Adillat Al-Ahkam (Attainment of the Objective according to 
Evidence of the Ordinances) (Darussalam 2002) 

44 The six elements are Riba' (interest), sacred, Suht (bad), fraud, contempt and Syubhah. See Abu 
Abdullah Muhammad Al-Qurtubi, Tafseer Al-Qurtubi (Dar Al-Kutub Al-LΩƭƳƛȅȅŀƘ нллтύ. Also see Ibn Kathir, 
Tafsir Ibn Kathir (Safiur-Rahman Al-Mubarakpuri tr, 2nd (July 2003) edn, Dar-us-Salam 2003) 

45  Abdul Rahman As-Sa'di, Al-Qawaid Wa-Usul Al-Jami'ah Wa-Furooq Wa-Taqseem Al-Badi'ah An-
Naafi'ah (The Basic Rulings and Principles of Fiqh - The Beneficial, Eloquent Classifications and 
Differentiations (Sheikh Muhammad Ibn Saalih Al-'Uthaimeen ed, Abu Abdullah Al-Amreeki tr, 2006), 
Principle 2, p. 2. 

46 Yusuf Al-Qaradawi, The Lawful and the Prohibited in Islam (Al-Halal Wal-Haram Fil Islam) (Kamal El-
Helbawy, M Moinuddin  Siddiqui and Syed Shukry trs, published in Kuwait, Al Faisal Press 1995), p. 28. 
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excess, expansion, extra or addition47. In technical terms, it refers to an unjustified 

excess above and over the capital that occurs either in a loan transaction or an exchange 

of commodities. There also exists a definition of Ribaô from the Islamic jurisprudential 

perspective, which refers to any increase over the original wealth without trading48.  

Fascinatingly, the Islamic rigid stance of Ribaô is not a new concept ï St Thomas 

Acquinas in his Summa Theologica (Summary of Theology) suggested that the 

Christians also shared an identical view to Islam with respect to the prohibition of 

interest49. This has also garnered significant support from modern economists, such as 

the 1988 Nobel Prize winner of economic science, Maurice Allais, who argued that the 

adjustment of the rate of interest to 0 percent (which incidentally coincides with the 

express prohibition of Ribaô in Islam) constitutes an integral structural reform initiative in 

addressing future economic crisis50. 

In the Western banking system, money is as tradeable as any other commodity. In 

contrast, the Islamic banking system views money only as a medium of exchange and 

nothing more ï as more would amount to an unjustified enrichment51. From the Sharia' 

law perspective, money possesses no intrinsic value as it cannot directly satisfy the 

needs of mankind. This is in marked contrast to a commodity which mankind can 

consume and benefit from immediately52. Additionally, this simple view of money not only 

aims to prevent avaricious parties from exploiting those in a weak bargaining position, 

                                                           
47 9ƳŀŘ I YƘŀƭƛƭΣ Ψ!ƴ hǾŜǊǾƛŜǿ ƻŦ ǘƘŜ {ƘŀǊƛŀϥ tǊƻƘƛōƛǘƛƻƴ ƻŦ wƛōŀϥΩ ƛƴ !ōŘǳƭƪŀŘŜǊ ¢ƘƻƳŀǎ όŜŘύΣ Interest in 
Islamic Economics: Understanding Riba' (Routledge 2006), p. 54; Raghib Al-Isfahani, Al-Mufradat Fi Gharib 
Al-vǳǊΩŀƴ (published in Beirut, Dar Al-aŀΩǊƛŦŀ мфсмύ, p. 186-187. 

48 Bahgat Al-Sharif, Law and Practice of Profit-Sharing in Islamic Banking with Particular Reference to 
Mudarabah and Murabahah (University of Exeter Press 1990), p. 33. 

49 Aquinas, II-II, question 78, article one. 

50 Another proposed structural reform initiative is the revision of tax rate to about 2 per cent, which also 
coincides with the requirement of Zakat (alms payment) of about 2.5 per cent to all Muslims, who has 
enjoyed and pass the minimum net worth of their basic needs. See Yusuf Al-Qardawi, Fiqh Az-Zakat: A 
Comparative Study (published in London, Dar Al-Tawwa Ltd 1999). Also see Kayed and Hassan, p. 556. 

51 Mahmoud A El-DŀƳŀƭΣ ΨLǎƭŀƳƛŎ .ŀƴƪ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ŀƴŘ wŜƎǳƭŀǘƛƻƴΥ ! /ŀƭƭ ŦƻǊ aǳǘǳŀƭƛȊŀǘƛƻƴΩ 
[2005] Rice University; P. Mills and J. Presley, Islamic Finance: Theory and Practice (Palgrave Macmillan 
UK 1999), p. 109. 

52 WƻƘƴ IŜƴŘǊȅΣ Ψ9ǘƘƛŎǎ ƛƴ CƛƴŀƴŎŜΥ ²Ƙȅ ƛǎ Lǘ {ǳŎƘ ŀ tǊƻōƭŜƳΚΩ ¢ƘŜ 9ǳǊƻǇŜŀƴ CƛƴŀƴŎƛŀƭ wŜǾƛŜǿΣ нл hŎǘƻōŜǊ 
2015 <http://www.europeanfinancialreview.com/?p=4904> accessed 22 September 2017; Tariqullah 
YƘŀƴΣ Ψ¢ƛƳŜ ±ŀƭǳŜ ƻŦ aƻƴŜȅ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ т !ǇǊƛƭ нлмо 
<https://www.slideshare.net/tariqullahkhan/time-value-of-money-18351420> accessed 22 September 
2017; Ahmad and Hassan; Muhammad Taqi Usmani, An Introduction to Islamic Finance, vol 20 (Brill 2002) 
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but also renders any form of gain or profit earned through speculative or overly-risky 

transactions illegal due to their uncertain and unpredictable nature53. 

In Islamic banking, Sharia' law prohibits IFIs from utilising money as a medium to profit 

from money-lending businesses such as an ordinary loan product through the charging 

of a specified amount of interest because it asks the borrower to pay more than the 

amount initially borrowed. The amount of interest can also increase if the borrower fails 

to submit the loan payment within the specified time frame in accordance with the loan 

contract. This strict prohibition against Ribaô has influenced the way Islamic banking 

operates and requires IFIs to improvise their approach to financial business and devise 

Sharia'-compliant financial products and services54. 

Interestingly, Sharia' law not only imposes the prohibition of Ribaô on IFIs, but also on 

their customers as well. For example, the IFIôs customers cannot enrich themselves from 

engaging in simple financial products such as savings accounts, which would typically 

guarantee the customers a small percentage of return on their deposits, because this 

return, regardless of its small amount, constitutes Ribaô. Under the Islamic banking 

system, IFIs can only guarantee their customersô deposits; not a guaranteed rate of 

return55. 

 

2.2.2.3.1 Classification of Riba' ï Riba' An-Nasiah and Riba' Al-Fadl 

As a rule, Ribaô exists in two forms, namely Riba' An-Nasiah and Riba' Al-Fadl. The 

former, which is also known as Ribaô Al-Qurudh and Ribaô Al-Jahiliyya, refers to the 

mark-up charged on any loans in exchange for an additional time for repayment. In the 

                                                           
53 Frank E.. Vogel and L Samuel III, Islamic Law and Finance: Religion, Risk, and Return (Kluwer Law 
International 1998), p. 71-95; Nabil A Saleh, Unlawful Gain and Legitimate Profit in Islamic Law (published 
in London, 2nd edn, Graham and Trotman 1992), p. 11-43; El-Gamal, p. 14. 

54 tƘƛƭƛǇ DŜǊǊŀǊŘ ŀƴŘ W .ŀǊǘƻƴ /ǳƴƴƛƴƎƘŀƳΣ ΨLǎƭŀƳƛŎ .ŀƴƪƛƴƎΥ ! {ǘǳŘȅ ƛƴ {ƛƴƎŀǇƻǊŜΩ όмффтύ мр LƴǘŜǊƴŀǘƛƻƴŀƭ 
Journal of Bank Marketing 204, p. 205; Abdullah Saeed, Islamic Banking and Interest: A Study of the 
Prohibition of Riba and Its Contemporary Interpretation, vol 2 (Brill 1996), p. 17-49. This chapter will 
explain several common Islamic financial instruments in the current Islamic banking market in providing 
prospective readers with a better understanding of their distinguishing features. 

55 The IFIs can grant dividends on the deposits provided these are construed in the light of a Hibah (gift), 
which the Sharia' law deems as a voluntary gift instead of a mandatory and guaranteed rate of returns. 
See El-Gamal, p. 2; /tL CƛƴŀƴŎƛŀƭΣ Ψ{ƻŎƛŀƭƭȅ LƴŜǇǘΩ ƛƴ Islamic Business & Finance, Issue 83 (CPI Financial 2014) 
<http://www.cpifinancial.net/flipbooks/IBF/2014/83/#1/z> accessed 12 September 2017, p. 83. Also see 
Shaharuddin, p. 130. 
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modern context, this is commonly known as delayed payment interest56. On the other 

hand, Riba' Al-Fadl refers to any mark-up in a loan repayment, or excessive mark-up in 

the sale and purchase of goods57, which can also include the practice of exchanging 

goods of different types, natures and qualities58. For example, the additional payment 

made by the debtor to the creditor in the exchange of commodities of the same kind, or 

the exchange of low quality commodities for better ones59.  

The prohibition of Ribaô Al-Fadl began when the Prophet Muhammad (p.b.u.h.) forbade 

Muslims from engaging in the unequal exchange of six commodities, namely gold, silver, 

barley, wheat, dates, and salt, either qualitatively or quantitatively. These commodities 

served as the main mediums of exchange in business transactions amongst Arabs in 

ancient times and any unequal exchange will amount to Ribaô Al-Fadl60. For instance, an 

exchange of 1 kilogram of Egyptian wheat with 2 kilograms of Syrian wheat is a clear 

example of Riba' Al-Fadl as it involves the exchange of commodities of the same nature 

at different weight. This amounts to a clear contravention of the Sharia' prohibition of 

Riba' Al-Fadl as illustrated in the Hadith narrated by Ubadah Ibn As-Samit, in which the 

Prophet Muhammad (p.b.u.h.) said: 

ñGold is to be paid for with gold, raw and coined, silver with silver, raw and coined (in 

equal weight), wheat with wheat in equal measure, barley with barley in equal measure, 

dates with dates in equal measure, salt by salt with equal measure; if anyone gives more 

or asks more, he has dealt in usury. But there is no harm in selling gold for silver and 

silver (for gold), in unequal weight, payment being made on the spot. Do not sell them if 

they are to be paid later. There is no harm in selling wheat for barley and barley (for 

                                                           
56 Kabir Hassan and Mervyn Lewis, Handbook of Islamic Banking (Edward Elgar Publishing 2007), p. 43; 
Angelo M Venardos, Islamic Banking & Finance in South-East Asia: Its Development & Future (1st edn, 
World Scientific Publishing Co. Pte. Ltd. 2005), p. 73. 

57  Muhammad Ayub, Understanding Islamic Finance (John Wiley & Sons Ltd 2007), p. 50; Noor 
aƻƘŀƳƳŜŘΣ ΨtǊƛƴŎƛǇƭŜǎ ƻŦ LǎƭŀƳƛŎ /ƻƴǘǊŀŎǘ [ŀǿΩ ¢ƘŜ WƻǳǊƴŀƭ ƻŦ [ŀǿ ŀƴŘ wŜƭƛƎƛƻƴ ммр, p. 119. Also see 
Shanmugam and Zaha Rina, p. 20. 

58 Abdul-Rahman, p. 42. Also see Md Abduƭ !ǿǿŀƭ {ŀǊƪŜǊΣ ΨLǎƭŀƳƛŎ .ǳǎƛƴŜǎǎ /ƻƴǘǊŀŎǘǎΣ !ƎŜƴŎȅ tǊƻōƭŜƳ 
ŀƴŘ ǘƘŜ ¢ƘŜƻǊȅ ƻŦ ǘƘŜ LǎƭŀƳƛŎ CƛǊƳΩ м LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ {ŜǊǾƛŎŜǎ мн, p. 1-2. 

59 H. Visser, Islamic Finance: Principles and Practice (2nd edn, Edward Elgar Publishing Ltd 2013), p. 39; 
Ayub, p. 53. 

60 Visser, p. 39; A.S. Thomas, Interest in Islamic Economics: Understanding Riba (Routledge 2006), p. 58. 
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wheat) in unequal measure, payment being made on the spot. If the payment is to be 

made later, then do not sell themò61. 

However, this Hadith also infers that Sharia' law allows the unequal exchange of the 

commodities of the same group for those of a different group such as gold for silver or 2 

kilograms of Egyptian wheat for 1 kilogram of Syrian barley if the transaction is made on 

the spot62. At the same time, this does not infer that Sharia' law construes Ribaô only in 

the light of any amount of excesses in gold, silver, barley, wheat, dates and salt. The 

Hanafi school and Ibn Rushd (Averroes), a renowned Muslim jurist, philosopher and 

physician, construed Ribaô in a broader term and expanded its traditional perimeter; from 

any excess in monetary mediums (gold and silver) and common barter commodities 

(barley, wheat, dates, and salt) to any excess in anything measurable by weight or 

volume. This outlook provides a more expansive and equitable sphere to the rationale 

behind the Sharia' law prohibition of Ribaô by insisting on the need for parties to strike a 

balance between the ratio of benefits received and the value ratio of the monetary 

mediums or barter commodities remitted. In this manner, it is understandable that Sharia' 

law prohibits Ribaô in order to ensure there is equity in any transaction or exchange. 

ñIt is thus apparent from the Law (the Sharia' law) that what is targeted by the prohibition 

of Ribaô is the excessive inequity (ghubn fahish) that it entails. In this regard, equity in 

transactions is achieved through equality. Since the attainment of such equality in trading 

different products is difficult, property values are determined in monetary terms (with the 

dirham and the dinar). For non-fungibles (properties not measured by weight and 

volume), justice can be determined by means of proportionality. What I mean is this: the 

ratio of 1 itemôs value to its kind should be equal to the ratio of the other itemôs value to 

its kind. For example, if a person sells a horse in exchange for clothes, justice is attained 

by making the ratio of the price of the horse to other horses the same as the ratio of the 

value of the clothes to other clothes. Thus, if the [monetary] value of the horse is 50, the 

value of the clothes [for which it is exchanged] should be 50. [If each piece of the clothing 

                                                           
61 This Hadith is Sahih. See Book 22, Hadith 3343 of Abu Dawud and Sulayman Ibn Al-Ashcath, Sunan Abi 
Daud (published in Beirut, Al-Maktabah Al-Ashàriyyah 1952). Also see Vol. 5, Book 44, Hadith 4564 of 
Ahmad An-bŀǎŀΩƛΣ Sunan An-bŀǎŀΩƛ (published in Beirut, Dar Al-Kutub Al-Illmiyyah 1991) 

62  Abdul-Rahman, p. 107; Mahmoud A. El-Gamal, Islamic Finance : Law, Economics, and Practice 
(Cambridge University Press 2006), p. 51. 
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has a monetary value of 5], then the horse should be exchanged for 10 pieces of 

clothesò63. 

 

2.2.2.3.2 Divergent Views of Riba' 

Notwithstanding the above Sharia' law provisions, there actually exists divided opinions 

among Sharia' jurists concerning the practical application of the Ribaô prohibition. On 

one hand, the traditional Sharia' scholars argued that the prohibition is extensive and 

demand a total prohibition of the payment and receipt of interest regardless of its 

amount64. This deduction is consistent with the following provisions of the Holy Quran65 

and Hadith of the Prophet Muhammad (p.b.u.h.): 

ñThat which ye lay out for increase through the property of (other) people, will have no 

increase with God: but that which ye lay out for charity, seeking the Countenance of God, 

(will increase): it is these who will get a recompense multipliedò. 

(Surah Al-Rum 30: 39) 

ñO ye who believe! Devour not usury, doubled and multiplied; but fear God; that ye may 

(really) prosperò. 

(Surah Ali Imran 3: 130) 

ñThose who devour usury will not stand except as stand one whom the Evil One by his 

touch hath driven to madness. That is because they say: "Trade is like usury," but Allah 

hath permitted trade and forbidden usury. Those who after receiving direction from their 

Lord, desist, shall be pardoned for the past; their case is for Allah (to judge); but those 

who repeat (the offence) are companions of the Fire: they will abide therein (forever)ò. 

(Surah Al-Baqarah 2: 275) 

                                                           
63 A Ibn Rushd, Bidayat Al-Mujtahid Wa Nihayat Al-aǳǉǘŀǎƛŘ ό¢ƘŜ 5ƛǎǘƛƴƎǳƛǎƘŜŘ WǳǊƛǎǘΩǎ tǊƛƳŜǊύ (Imran 
Ahsan Khan Nyazee tr, published in Reading, Garnet Publishing 1996), p. 184. 

64 In 1965, the Islamic Researches Academy in Cairo issued a Fatwa that places a complete ban on Riba'. 
Later, the Fiqh !ŎŀŘŜƳȅ ƻŦ ǘƘŜ hǊƎŀƴƛǎŀǘƛƻƴ ƻŦ LǎƭŀƳƛŎ /ƻƴŦŜǊŜƴŎŜ όΨhL/Ωύ ŦƻƭƭƻǿŜŘ ǿƛǘƘ ŀ ǎƛƳƛƭŀǊ ǎǘŀƴŎŜ 
and condemned all interest-bearing transactions as void. See Fuad Al-Omar and Mohammed Abdel-Haq, 
Islamic Banking: Theory, Practice and Challenges (Zed Books 1996), p. 8. Also see Ayub, p. 44; El-Gamal, 
p. 145; Khalil, p. 53. 

65 The prohibition of Riba' or usury is also stipulated in the Holy Bible, e.g. Deuteronomy 23: 19; Exodus 
22: 25; Proverbs 14: 31; Proverbs 28: 8; Psalms 15: 1; 2, 5; Nehemiah 5: 7; Ezekiel 18:8-9; and Ezekiel 22: 
12. See Carroll and Prickett 
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ñThat they took usury, though they were forbidden; and that they devoured men's 

substance wrongfully; - We have prepared for those among them who reject faith a 

grievous punishmentò. 

(Surah An-Nisaô 4: 161) 

ñGod will deprive usury of all blessing, but will give increase for deeds of charityò. 

  (Surah Al-Baqarah 2: 276) 

ñO ye who believe! Fear God, and give up what remains of your demand for usury, if ye 

are indeed believers. If ye do it not, take notice of war from God and His Messenger: but 

if ye turn back, ye shall have your capital sums: deal not unjustly, and ye shall not be 

dealt with unjustlyò. 

(Surah Al-Baqarah 2: 278-279) 

Ibn Masôud stated that: 

ñThe Messenger of God (p.b.u.h.) cursed the one who consumed Riba', and the one 

who charged it, those who witnessed it, and the one who recorded itò66. 

Additionally, Sharia' jurists such as Ibn Rushd opined that Ribaô not only causes wealth 

to circulate around the hands of a few, but also widens the wealth gap between the rich 

and the poor67. From the banking context, the charging of Ribaô by financial institutions 

amounts to an exploitation of societyôs need for credit that can lead to excessive injustice. 

Sharia' law also considers that the financier in a particular transaction possess no right 

to enjoy a guaranteed profit unless they share the same risk as the borrower68. This 

reiterated the stance taken by previous Sharia' jurists such as Imam Razi, who 

propounded that Sharia' law reckons the payment of something definite such as interest 

                                                           
66 This Hadith is Hasan. See Vol. 1, Book 12, Hadith 1206 of Al-Tirmidhi. Also see An-bŀǎŀΩƛ LƳŀƳ !ƭ-
Nawawi, Riyadhus Saliheen (Dar-us-Salam 1999) 

67 LƴƎƻ YŀǊǎǘŜƴΣ ΨLǎƭŀƳ ŀƴŘ CƛƴŀƴŎƛŀƭ LƴǘŜǊƳŜŘƛŀǘƛƻƴΩ ώмфунϐ LaC {ǘŀŦŦ tŀǇŜǊǎ млу, p. 111. Also see Visser, 
p. 38. 

68 Bank Negara Malaysia, Financial Stability and Payment Systems Report 2013 (2013), p. 87; Askari, Iqbal 
and Mirakhor, p. 190. 
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against something uncertain such as the borrowerôs ability to make profit and repay the 

loan as Haram69. 

On the other hand, contemporary Sharia' jurists such as Ali Al-Khafif and Rafiq Al-Misri 

preferred to view interest or usury in the context of óexcessive interestô and considered 

the consumption of a small amount as admissible. Thus, for example in a deferred 

payment sale, the buyer would be allowed to enjoy an immediate possession of the 

goods in exchange of a small amount of ócompensationô70. This is evident from the 

practice of Murabahah (mark-up sale contract) in Islamic banking, which is viewed by 

scholars as a permissible financial instrument, and the mark-up amount is deemed as a 

fair profit towards the financier71. In addition, there also exists a Fatwa issued in 1989 by 

Sheikh Mohammed Sayed Tantawi, a prominent Egyptian Sharia' jurist, which decreed 

the interest charged and received by the non-IFIs in Egypt as permissible72. 

Nevertheless, the ban on interest does not infer that profit maximisation is never on the 

agenda of the IFIs. The Islamic concept of banking is akin to any legitimate business 

activities that attempt to maximise value for its shareholders73 . In fact, Sharia' law 

recognises the concept of time value for money. However, it only sanctions the 

generation of profit from a genuine and fair transaction that balances the interest and 

risk of the contracting parties instead of a static loan contract. For instance, a bank 

cannot profit from the business of providing loans but it can do so via other alternatives 

such as a lease or hire purchase contract, in which the rate of return increases as the 

lease prolongs. Alternately, the bank can also opt to apply a safekeeping charge to 

                                                           
69 άWhile the earning of profit is uncertain, the payment of interest is predetermined and certain. The 
profit may or may not be realised. Hence, there is no doubt that the payment of something definite in 
return for something uncertain inflicts a wrong (Haram)έ. See Al-Omar and Abdel-Haq, p. 9. 

70 Saeed, p. 79; bƛŎƻ t {ǿŀǊǘȊΣ Ψ¢ƘŜ tǊƻƘƛōition of Usury (Riba') A Moral-Ethical Perspective of Islamic 
CƛƴŀƴŎƛŀƭ ŀƴŘ .ŀƴƪƛƴƎ [ŀǿΥ ! /ƻƳǇŀǊŀǘƛǾŜ {ǘǳŘȅ .ŜǘǿŜŜƴ ǘƘŜ LǎƭŀƳƛŎ ŀƴŘ ǘƘŜ /ƻƴǾŜƴǘƛƻƴŀƭ aƻŘŜƭΩ όмфтлύ 
17 International Journal of Mechanical and Materials Engineering Latifa M Algaoud and Mervyn K Lewis, 
ΨLǎƭŀƳƛŎ /ǊƛǘƛǉǳŜ ƻŦ /ƻƴǾŜƴǘƛƻƴŀƭ CƛƴŀƴŎƛƴƎΩ ƛƴ a YŀōƛǊ Iŀǎǎŀƴ ŀƴŘ aŜǊǾȅƴ Y [Ŝǿƛǎ όŜŘǎύΣ Handbook of 
Islamic Banking ό9ŘǿŀǊŘ 9ƭƎŀǊ tǳōƭƛǎƘƛƴƎ [ǘŘ нллтύ aŀǊǘƛƴ [ŜǿƛǎƻƴΣ Ψ/ƻƴŦƭƛŎǘǎ ƻŦ LƴǘŜǊŜǎǘΚ ¢ƘŜ 9ǘƘƛŎǎ ƻŦ 
¦ǎǳǊȅΩ όмфффύ нн WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ 9ǘƘics 327 

71 Mikail and Arifin, p. 169-185. Also see Thorsten Beck, Asli Demirgüç-Kunt and Ouarda Merrouche, 
ΨLǎƭŀƳƛŎ ǾǎΦ /ƻƴǾŜƴǘƛƻƴŀƭ .ŀƴƪƛƴƎΥ .ǳǎƛƴŜǎǎ aƻŘŜƭΣ 9ŦŦƛŎƛŜƴŎȅ ŀƴŘ {ǘŀōƛƭƛǘȅΩ όнлмоύ от WƻǳǊƴŀƭ ƻŦ .ŀƴƪƛƴƎ 
& Finance 433, p. 435. 

72 Emmy Abdul Alim, Global Leaders in Islamic Finance: Industry Milestones and Reflections (John Wiley & 
Sons 2013) 

73 N. Alam and S.A.R. Rizvi, Islamic Banking: Growth, Stability and Inclusion (Springer International 
Publishing 2016), p. 123; Dar and Azami, p. 35. 
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savings accounts instead of paying interest to the depositors, which provides a legitimate 

alternative for the bank to generate profits ï the ancient Islamic bank in Libya, Qasr Al-

Haj, had introduced this practice in the 13th century for the pilgrims who stored their 

valuable goods with the bank whilst they went to perform the Hajj. Uniquely, the bank 

did not charge any interest for its storage service apart from imposing a ósafekeeping feeô 

amounting to one-fourth of the total value of the goods stored and it donated these fees 

to the Islamic education institutions around the area. Although this method may appear 

impractical in the modern banking context due to the high number of employees and 

complexities of the financial products and services, it provides an interesting insight into 

the origin of Islamic banking operation. Of course, a low or zero interest rate will lead to 

reduced earnings for the banks. Yet, the implementation of this policy has also profited 

banks in different ways. In the United Arab Emirates, the Abu Dhabi Islamic Bank has 

registered a profit increase of 8.7 per cent in the second quarter of 2017 despite its low 

interest rates thanks to its fee-based products such as card, wealth management, 

transactional banking, and Sharia'-compliant insurance74 . This can substantiate the 

contention that the Sharia' law prohibition on Ribaô will not automatically inflict losses to 

the banks.  

Above all, the wisdom behind the prohibition of Riba' is to eliminate any form of 

exploitation and the practice of unjust enrichment. According to the laws in Fiqh Al-

Muammalat, a valid commercial agreement requires the presence of three elements, 

namely risk (Ghurm), work and effort (Ikhtiar) and liability (Daman)75. In a Riba'-based 

financing, one or more of these elements are missing, which renders such a contract 

invalid under Sharia' law. To illustrate, in an ordinary loan contract, the bank enjoys a 

guaranteed return and profit on the loan it disburses without the need to share any risk 

with the borrower. The bank also possesses the right to sell the collateral or hold the 

guarantor liable in the event of default by the borrower. Across the table, the borrower 

does not enjoy such a guarantee in respect of either his ability to pay or to generate profit 

                                                           
74 aŀƘƳƻǳŘ YŀǎǎŜƳΣ Ψ!ōǳ 5Ƙŀōƛ LǎƭŀƳƛŎ .ŀƴƪ {ŀȅǎ {ŜŎƻƴŘ vǳŀǊǘŜǊ tǊƻŦƛǘ wƛǎŜǎ уΦт tŜǊ /ŜƴǘΩ ¢ƘŜ bŀǘƛƻƴŀƭΣ 
23 July 2017 <https://www.thenational.ae/business/abu-dhabi-islamic-bank-says-second-quarter-profit-
rises-8-7-per-cent-1.613500> accessed 22 September 2017. Also see [ŀǳǊŀ bƻƻƴŀƴΣ ΨDŜǊƳŀƴȅϥǎ Big Banks 
tǊƻŦƛǘ ŦǊƻƳ [ƻǿ LƴǘŜǊŜǎǘ wŀǘŜǎΩ Financial Times (26 July 2017) <https://www-ft-
com.elib.tcd.ie/content/9afeaa18-707c-11e7-aca6-c6bd07df1a3c> accessed 1 August 2017; Matthew 
!ƳƭƻǘΣ Ψ9ŎƻƴƻƳƛŎ wŜŎƻǾŜǊȅ {ǇǳǊǊƛƴƎ {ƻƭƛŘ DǊƻǿǘƘ ŦƻǊ DǳƭŦ .ŀƴƪǎΣ ǎŀȅǎ {ϧtΩ 
<http://www.cpifinancial.net/news/post/28322/economic-recovery-spurring-solid-growth-for-gulf-
banks-says-s-p> accessed 22 September 2017 

75 Bank Negara Malaysia, p. 87; M.H. Kamali and A.K. Abdullah, Islamic Finance: Issues in Sukuk and 
Proposals for Reform (Kube Publishing Limited 2014), p. 16. 
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from the loan, and yet the contract obliges him to pay an extra amount in addition to the 

loan. Therefore, the Islamic banking system aspires to rectify this injustice by requiring 

all parties to equally share the risks in developing a win-win situation between the bank 

and its customers. 

 

2.2.2.4 Gharar (Uncertainty) 

The prohibition of Riba' has counterparts in other religions, but the third principle of 

Muammalat is solely exclusive to Islam76, namely the prohibition of Gharar. It refers to 

an Arabic word that connotes ñuncertainty over the existence of the subject matter of 

saleò77. Sharia' jurists such as Al-Babarti defined it as ñéwhen the subject matter is 

unknownò78 , whereas Ibn Taymiyyah and Al-Sarakhsi viewed it as ñéunknown 

consequencesò79  and ñ...when the consequences are concealedò80  respectively. For 

example, Sharia' law considers the sale of birds or fish before they are caught as void 

due to the uncertainty of the type, quantity, quality, and the prospect of a successful 

catch. Another example is the sale and purchase of a female camel and her unborn calf, 

which Sharia' law renders as forbidden due to concerns over the deliverability of the 

unborn calf and its probability of life81. 

                                                           
76 Ibrahim Warde, a noted author on Islamic Finance, added that the concept of Gharar should be 
interpreted in the context of the problems created by asymmetrical information such as that exemplified 
in the lemon market theory, namely the unfair advantage enjoyed by the seller, who possesses a better 
information about the quality of the sale goods in contrast to the buyers, who are less informed. This was 
similar to the financial crisis, in which the better-ƛƴŦƻǊƳŜŘ ƛƴǾŜǎǘƳŜƴǘ ōŀƴƪǎ ƘŀŘ ǊŜǇƻǊǘŜŘƭȅ ǎƻƭŘ ΨǘƻȄƛŎ 
ŀǎǎŜǘǎΩ ǘƻ ǘƘŜ ƭŜǎǎ ƛƴŦƻǊƳŜŘ ǇŜƴǎƛƻƴ ŦǳƴŘǎΣ ǿƘƛŎƘ ƎǊŀǾŜƭȅ ŀŦŦŜŎǘŜŘ ǘƘŜ ŜƴǘƛǊŜ ŦƛƴŀƴŎƛŀƭ ƳŀǊƪŜǘΦ {ŜŜ Hayat 
Also see {ŜǊǇƛƭ YŀƘǊŀƳŀƴ !ƪŘƻƎǳ ŀƴŘ aŜƘƳŜǘ ¦ƳǳǘƭǳΣ Ψ¢ƘŜ [ƛƴƪ .ŜǘǿŜŜƴ CƛƴŀƴŎƛŀƭ {ȅǎǘŜƳ ŀƴŘ 
EcoƴƻƳƛŎǎΥ CǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ CƛƴŀƴŎƛŀƭ {ȅǎǘŜƳΣ CƛƴŀƴŎƛŀƭ /ǊƛǎŜǎΣ ŀƴŘ tƻƭƛŎȅ LƳǇƭƛŎŀǘƛƻƴǎΩ όнлмпύ р 
International Journal of Financial Research, p. 55, 64. 

77 M Ibn Abidin, Radd Al-Muhtar (The Answer to the Baffled) (published in Quetta, Maktabah Majididiyyah 
1982), p. 4; Doi 

78 Muhammad bin Ali Al-Shawkani, Fath Al-Qadir (published in Beirut, Dar al-aŀΩǊƛŦŀƘ мффпύ, p. 5. 

79 Taymiyyah, p. 3. 

80 MA Al-Sarakhsi, Kitab Al-Mabsut Li-Shams Al-Din Al-Sarakhsi (published in Beirut, Dar Al-aŀΩǊŜŦŀƘ 
1993), p. 13. Professor Mustafa Al-Zarqa, a prominent Syrian Sharia' jurist, opined Gharar ŀǎ άthe sale of 
probable items whose existence or characteristics are not certain, the risky nature of which makes the 
transaction akin to gamblingέ. See El-Gamal, p. 58. 

81 Ibn Umar reported that the pagan Arabs used to divulge in the practice of Bai Habal Al-Habala, namely 
the sale and purchase over a she-camel and her unborn calf, which provided a cause for the arbitrary 
increase in the sale price. Since there is neither certainty over the existence of the calf nor any means to 
guarantee it free from any bodily deformation, the Sharia' law prohibits this type of transaction due to its 
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From the Islamic banking context, Gharar connotes an excessive risk or uncertainty in 

financial transactions82. In simple words, Sharia' law bans Gharar because it deprives 

the parties to the commercial transaction of the knowledge of the counter-value offered 

therein (such as, the price, deliverability, quality, and existence of goods and services) 

which Sharia' law has decreed should be fixed and reduced to writing to minimise the 

risk of uncertainty83. This corresponds with the following provisions of the Holy Quran 

and the Sunnah: 

 ñO ye who believe! When ye deal with each other, in transactions involving future 

obligations in a fixed period of time, reduce them to writing, let a scribe write down 

faithfully as between the parties: let not the scribe refuse to write: as God has taught him, 

so let him write. Let him who incurs the liability dictate, but let him fear his Lord God, and 

not diminish aught of what he owes. If the party liable is mentally deficient, or weak, or 

unable himself to dictate, let his guardian dictate faithfully, and get two witnesses, out of 

your own men, and if there are not two men, then a man and two women, such as ye 

choose, for witnesses, so that if one of them errs, the other can remind her. The 

witnesses should not refuse when they are called on (for evidence). Disdain not to 

reduce to writing (your contract) for a future period, whether it be small or big: it is more 

just In the sight of God, more suitable as evidence, and more convenient to prevent 

doubts among yourselves but if it be a transaction which ye carry out on the spot among 

yourselves, there is no blame on you if ye reduce it not to writing. But take witness 

whenever ye make a commercial contract; and let neither scribe nor witness suffer harm. 

If ye do (such harm), it would be wickedness in you. So fear God; for it is God that 

teaches you. And God is well acquainted with all thingsò. 

(Surah Al-Baqarah 2: 282) 

                                                           
excessive degree of Gharar. In the presence of modern equipment such as the ultrasound scanning device, 
it is arguable that the Sharia' law may ordain Bai Al-Habala as a permissible transaction. See Yousef Khalifa 
Al-¸ƻǳǎŜŦΣ Ψ{ǇŜŎǳƭŀǘƛǾŜ /ŀǇƛǘŀƭΥ !ƴ LǎƭŀƳƛŎ ±ƛŜǿΩ όсǘƘ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƴŦŜǊŜƴŎŜ ƻƴ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎ ŀƴŘ 
Finance, Jakarta, 21-24 November 2005), p. 81; Mahmoud A El-DŀƳŀƭΣ Ψ!ƴ 9ŎƻƴƻƳƛŎ 9ȄǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ 
tǊƻƘƛōƛǘƛƻƴ ƻŦ DƘŀǊŀǊ ƛƴ /ƭŀǎǎƛŎŀƭ LǎƭŀƳƛŎ WǳǊƛǎǇǊǳŘŜƴŎŜΩ όнллмύ у LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎ {ǘǳŘƛŜǎ нф, p. 2; Abdul-
Rahim Al-{ŀŀǘƛΣ Ψ¢ƘŜ tŜǊƳƛǎǎƛōƭŜ DƘŀǊŀǊ όwƛǎƪύ ƛƴ /ƭŀǎǎƛŎŀƭ LǎƭŀƳƛŎ WǳǊƛǎǇǊǳŘŜƴŎŜΩ όнллоύ мс LǎƭŀƳƛŎ 
Economics (Journal of King Abdul Aziz) 3, p. 13. 

82  Visser, p. 52; WŜǊŜƳȅ IŀǊŘƛƴƎΣ ΨCŀǘǿŀ {ƘƻǇǇƛƴƎΩ [w. .ƭƻƎΣ у 5ŜŎŜƳōŜǊ нллф 
<http://www.lrb.co.uk/blog/2009/12/08/jeremy-harding/fatwa-shopping/> accessed 22 September 
2017 

83 { !ǊŎƘŜǊ ŀƴŘ w! YŀǊƛƳΣ ΨLƴǘǊƻŘǳŎǘƛƻƴ ǘƻ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ ƛƴ Islamic Finance, Innovation and Growth 
(published in London, Euromoney Books 2002) p. 3. Also see hƳŀǊ {ŀƭŀƘΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜΥ ¢ƘŜ LƳǇŀŎǘ ƻŦ 
the AAOIFI Resolution on Equity-.ŀǎŜŘ {ǳƪǳƪ {ǘǊǳŎǘǳǊŜǎΩ όнлмлύ п [ŀǿ ŀƴŘ CƛƴŀƴŎƛŀƭ aŀǊƪŜǘǎ wŜǾƛŜǿ рлт 
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Abu Hurairah stated that: 

ñProphet Muhammad (p.b.u.h.) prohibited sale that is based on Hasah84 and Gharar 

(uncertain sale)ò85. 

In mitigating injustice and potential disputes, Sharia' law not only mandates that 

contracting parties reduce all the terms and conditions of the contract in writing, but it 

also requires that these appear comprehensible to the average customer. A customer 

with a legal or business background may understand such a document with ease, but 

this may not be the case for the average customer particularly in light of the lengthy 

nature and complexity of modern contracts, business and juristic jargon, and small print86.  

In principle, there are two forms of Gharar, namely Gharar Fahish (major Gharar) and 

Gharar Yasir (minor Gharar). From the perspective of Ibn Rushd, Gharar Fahish refers 

to an excessive uncertainty, which can exist in the following situations: 

(a) Uncertainty over the subject matter of the contract; 

(b) Uncertainty as to the sale or purchase price; 

(c) Uncertainty as to the existence of the subject matter of the contract or ability of the 

seller to deliver it; and 

(d) Uncertainty as to the condition of the subject matter of the contract87.  

Examples of Gharar Fahish include the sale of fruits before their ripening (Mukhabarah), 

the obligation to purchase a commodity as soon as the buyer touches the commodity 

(Mulasamah), sale by throwing a commodity towards a buyer (Munabazah), conditional 

sale, the sale of goods before obtaining possession, and the sale of non-existent matters 

                                                           
84 Hasah refers to a pre-Islamic practice of selling an object chosen or determined by the throwing of a 
pebble. For example, the buyer throws a pebble or stone to a group of boxes with the names of the object 
written on each of them and the one it lands in will be the object of sale. Alternatively, it can also refer to 
a sale of land according to the distance of a pebble thrown. See ! bŜƘŀŘ ŀƴŘ ! YƘŀƴŦŀǊΣ Ψ! /ǊƛǘƛŎŀƭ !ƴŀƭȅǎƛǎ 
ƻŦ ǘƘŜ /ƻƴŎŜǇǘ ƻŦ DƘŀǊŀǊ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ /ƻƴǘǊŀŎǘǎ Υ 5ƛŦŦŜǊŜƴǘ tŜǊǎǇŜŎǘƛǾŜΩ όнлмсύ от WƻǳǊƴŀƭ ƻŦ 
Economic Cooperation and Development, p. 12; B. Jokisch, Islamic Imperial Law: Harun-Al-Rashid's 
Codification Project (Walter De Gruyter 2007), p. 133. 

85 This Hadith is Sahih. See Vol. 5, Book 44, Hadith 4522 of An-bŀǎŀΩƛ. Also see Vol. 3, Book 12, Hadith 
2194 of Ansari 

86 Islamic Financial Services Board, Islamic Financial Services Industry Stability Report 2013 (2013), p. 118; 
R. Wilson, Legal, Regulatory and Governance Issues in Islamic Finance (Edinburgh University Press 2012), 
p. 145. 

87 Vogel and Samuel III, p. 91; Ibn Rushd 
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such as a genie in a bottle88. On the other hand, Gharar Yasir refers to the presence of 

uncertainty of a slight nature such as: the monthly lease of a house, of which the days 

can either be 30 or 31, or 28 or 29 in February; or the sale and purchase of wrapped 

items, or simply a restaurant menu without the detailed price of every dish. Indeed, 

Gharar is difficult to avoid in our daily transaction. Imam Al-Shatibi explained this 

complication noting ñto remove all Gharar from contracts is difficult to achieve, besides, 

it narrows the scope of transactionsò89. However, the majority of Sharia' jurists conclude 

that Sharia' law has only sought to prohibit Gharar Fahish 90  due to its inherent 

uncertainty and impairment of the validity of the contract as compared to Gharar Yasir91 

whose impact remains minimal and hard to assess quantitatively. 

 

2.2.2.5 Maysir (Gambling or Speculation) 

The fourth principle of Muammalat necessitates the avoidance of Maysir ï translated as 

gambling or the speculative nature of transaction. It denotes an attempt to predict the 

future outcome of an event, or the undertaking of an excessively risky transaction, or 

conceding to a game of chance without sufficient knowledge92. Sharia' law prohibits such 

a practice because not only does it lack the analysis or interpretation of the relevant 

information, which mimics a similar attribute to Gharar, but it also constitutes an attempt 

to amass wealth without any productive effort. This contradicts the teaching of the 

                                                           
88 Erwandi Tarmizi, Haram Wealth in Contemporary Muamalah (5th edn, P.T. Berkat Mulia Insani 2017), 
p. 220-222; Rifaat Ahmed Abdel Karim and Simon Archer, Islamic Finance: The New Regulatory Challenge 
(John Wiley & Sons 2013) 

89 Al-Saati, p. 9. 

90 Ibid., p. 10-14. Also see Filippo di Mauro and others, Islamic Finance in Europe (2013), p. 14. 

91 Gharar Yasir will not invalidate a contract if it satisfies the following conditions: its degree is slight or 
trivial; the contract is concluded unilaterally; and there exists a genuine public need of the transaction or 
contract, such as Bai Al-Salam and Bai Al-Istisna, which have played a pivotal role in the agricultural 
financing and manufacturing respectively; or the rounding adjustment of small amount of money such as 
3 cents to 5 cents. See Bank Negara Malaysia, Shariah Resolutions in Islamic Finance - Second Edition (Bank 
Negara Malaysia 2010), p. 218. Also see H Visser, Islamic Finance: Aims, Claims and the Realities of the 
Market Place (Arab Financial Forum 2012), p. 26, Algaoud and Lewis, p. 38. 

92 Natalie Schoon, Islamic Banking and Finance (Spiramus Press Ltd 2009), p. 133; I{C! WŀōōŀǊΣ ΨLǎƭŀƳƛŎ 
CƛƴŀƴŎŜΥ CǳƴŘŀƳŜƴǘŀƭ tǊƛƴŎƛǇƭŜǎ ŀƴŘ YŜȅ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ όнллфύ ол /ƻƳǇŀƴȅ [ŀǿȅŜǊ но, p. 4; 
Algaoud and Lewis, p. 38. 
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Prophet Muhammad (p.b.u.h.), who underlined the importance of proactive reasoning 

before leaving nature to its work93.  

ñThey ask thee concerning wine and gambling. Say: "In them is great sin, and some 

profit, for men; but the sin is greater than the profit". 

(Surah Al-Baqarah 2: 219) 

In theory, there exists a similarity between Maysir and Gharar in the sense that Maysir 

is an active act upon the prohibited Gharar Fahish or excessive uncertainty. For instance, 

the pre-Islamic practice of Bai Al-Munabazah (sale by throwing a commodity towards a 

buyer) involved a high degree of uncertainty since the buyer could not perform a proper 

assessment of the quality of commodities thrown to him. Also, the customary practice of 

the sale deemed the contract as conclusive once the buyer touched the commodity. 

Then again, pre-Islamic society remained willing to gamble on such a risky transaction 

due to the hope of acquiring valuable commodities from the seller. Likewise, this would 

also apply to investment instruments such as a trading transaction in the stock market 

and foreign exchange market (óFOREXô). Although a proper utilisation of modern 

financial software can to some extent mitigate the risks of these transactions, the 

unpredictable nature of world economics such as the devastating 1997 and 2008 global 

financial crisis have only proven that the two prohibited elements remain the biggest 

obstacles to the financial community.  

                                                           
93 It was narrated that Prophet Muhammad (p.b.u.h.) once asked a Bedouin, who left his camel untied, 
ά²Ƙȅ Řƻ ƴƻǘ ȅƻǳ ǘƛŜ ȅƻǳǊ ŎŀƳŜƭΚέ ǘƘŜ .ŜŘƻǳƛƴ ŀƴǎǿŜǊŜŘΣ άL Ǉǳǘ Ƴȅ ǘǊǳǎǘ ƛƴ DƻŘέΦ ¢ƘŜ tǊƻǇƘŜǘ ǘƘŜƴ ǎŀƛŘΣ 
ά¢ƛŜ ǳǇ ȅƻǳǊ ŎŀƳŜƭ ŦƛǊǎǘ ǘƘŜƴ Ǉǳǘ ȅƻǳǊ ǘǊǳǎǘ ƛƴ DƻŘέΣ Hadith 2517 of Al-Tirmidhi. Also see Rafe Haneef and 
!ōōŀǎ aƛǊŀƪƘƻǊΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜΥ [ŜƎŀƭ ŀƴŘ Lƴǎǘƛǘǳǘƛƻƴŀƭ /ƘŀƭƭŜƴƎŜǎΩ όнлмпύ с L{w! LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ 
of Islamic Finance 115, p. 124-125; Jabbar, p. 4. 
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Nevertheless, the prohibition on Maysir does not infer that Sharia' law proscribes the 

taking of risk in investment endeavours. In truth, Islam encourages people to engage in 

investment activities and extract profits therefrom, provided a proper assessment of the 

accompanying risks have taken place beforehand. For example, Sharia' law allows risk-

taking in entrepreneurship or any investment instrument which are susceptible to the risk 

of natural disasters and calamities. This is the case for example in several Islamic 

banking products such as Mudarabah (profit-sharing contract), Musharakah (partnership 

contract), and Takaful (Islamic insurance). Of course, this would require the IFIs to 

perform a comprehensive analysis of the variant risks, which do not only encompass the 

generic risks such as credit, market, liquidity and operational risks, but also those that 

are specifically unique to the IFIsô risk profile such as the rate of return, Sharia' non-

compliance, displaced commercial, and equity investment risks (see Figure 4).  

In addition, Sharia' law also obliges IFIs to link their financial products and services to 

tangible underlying assets to ensure that the IFIs remain connected to the real 

economy94. From the Islamic banking perspective, both the IFIs and the customers can 

only obtain a return on their investment from the investment process or the leasing 

process of a tangible asset, which treats the return as the genuine measure of the value 

of the investment activities95. An immediate example is a Sukuk ï a certificate of equal 

value held in trust for the Sukuk holders that represents the undivided shares related to 

                                                           
94 di Mauro and others, p. 9-11, 37. Also see Austrade, Islamic Finance (The Australian Trade Commission 
(Austrade) 2010), p. 7-9. 

95 Abdul-Rahman, p. 258. 
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an actual ownership of tangible assets or usufruct, or the ownership of assets related to 

a specific investment project96.  

 

2.2.2.6 Socially Responsible Investment 

Fifthly, the principle of Muammalat emphasises the socio-economic aspects of economic 

activities that benefit society at large (Tahqiq Al-Khidmah Al-Ijtimaôiyah); which bears a 

similarity to the Western concept of socially responsible investment (óSRIô)97. Inspired by 

the Sharia' law injunction of óhuman accountability before Godô, the Islamic banking 

concept coaxes the investors to seek legitimate and practical avenues to invest their 

funds in order to create a sustainable economic environment that can improve the quality 

of life and ease the burden of the needy98.  

ñWhat God has bestowed on His Messenger (and taken away) from the people99 of the 

townships, - belongs to God, - to His Messenger and to kindred and orphans, the needy 

and the wayfarer; in order that it may not (merely) make a circuit between the wealthy 

among you. So take what the Messenger assigns to you, and deny yourselves that which 

he withholds from you. And fear God; for God is strict in punishmentò. 

(Surah Al-Hasyr 59: 7) 

To this end, Sharia' law ordains for the IFIs to strike a balance between the interest of 

the shareholders and those of the society to which they belong in promoting a banking 

business that not only aims to maximise the shareholdersô value, but also to benefit 

                                                           
96 Sukuk is akin to the conventional asset-backed securities transaction, which includes the sale of tangible 
assets and generates returns and risk associated therewith. See di Mauro and others, 17-18; Abbas 
aƛǊŀƪƘƻǊ ŀƴŘ Lǉōŀƭ ½ŀƛŘƛΣ ΨtǊƻŦƛǘ-and-[ƻǎǎ {ƘŀǊƛƴƎ /ƻƴǘǊŀŎǘǎ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ ώнллтϐ IŀƴŘōƻƻƪ ƻŦ 
Islamic Banking, p. 53-54. 

97 wŜȊŀ ½ŀƛƴ WŀǳŦŜŜǊŀƭƭȅΣ ΨLǎƭŀƳƛŎ .ŀƴƪƛƴƎ ŀƴŘ wŜǎǇƻƴǎƛōƭŜ LƴǾŜǎǘƳŜƴǘΥ Lǎ ŀ Cǳǎƛƻƴ tƻǎǎƛōƭŜΚΩ ƛƴ ²ƛƳ 
Vandekerckhove and others (eds), Responsible Investment in Times of Turmoil (Springer Science & 
Business Media 2012), p. 151; ²ŀŦƛŎŀ DƘƻǳƭ ŀƴŘ tŀǳƭ YŀǊŀƳΣ ΨawL ŀƴŘ {wL autual Funds: A Comparison 
of Christian, Islamic (Morally Responsible Investing), and Socially Responsible Investing (SRI) Mutual 
CǳƴŘǎΩ όнллтύ мс ¢ƘŜ WƻǳǊƴŀƭ ƻŦ LƴǾŜǎǘƛƴƎ фс, p. 60-62.  

98 World Bank and Islamic Development Bank, Global Report on Islamic Finance 2016: A Catalyst for 
Shared Prosperity? (World Bank Publications, 2017), p. 125; {ŀƭƳŀ {ŀƛǊŀƭƭȅΣ Ψ9ǾŀƭǳŀǘƛƴƎ ǘƘŜ Ψ{ƻŎƛŀƭ 
wŜǎǇƻƴǎƛōƛƭƛǘȅΩƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎŜΥ [ŜŀǊƴƛƴƎ ŦǊƻƳ ǘƘŜ 9ȄǇŜǊƛŜƴŎŜǎ ƻŦ {ƻŎƛŀƭƭȅ wŜǎǇƻƴǎƛōƭŜ LƴǾŜǎǘƳŜƴǘ CǳƴŘǎΩ 
(2007) 1 Advances in Islamic Economics and Finance 279, p. 280. 

99 The people of the townships: the townships were the Jewish settlements around Madinah, of the Banu 
Nadir, and possibly of other tribes. See Ibid., p. 183. 
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society100. This would require the IFIs to channel their business portfolios in industries 

that can produce great benefits to society including telecommunication, technology, 

engineering, health care, construction, transportation, and education, and to refrain from 

investing in those of questionable ethics or which produce harmful outcomes such as 

tobacco, alcohol, pork processing, gambling, prostitution, pornography, firearms, and 

weapons of mass destruction 101 . In simple words, the concept of Islamic banking 

emphasises the need to blend banking services with social welfare in creating a mutual 

economic relationship that seeks both to generate benefits for the IFIs and also to 

appreciate and advance the social values of the community.   

 ñThey ask thee concerning wine and gambling. Say: "In them is great sin, and some 

profit, for men; but the sin is greater than the profit". 

(Surah Al-Baqarah 2: 219) 

ñO ye who believe! Intoxicants and gambling, (dedication of) stones, and (divination by) 

arrows, are an abomination, - of Satan's handwork: eschew such (abomination), that ye 

may prosper. Satan's plan is (but) to excite enmity and hatred between you, with 

intoxicants and gambling, and hinder you from the remembrance of God, and from 

prayer: will ye not then abstain?ò 

(Surah Al-Maôidah 5: 90-91) 

 

 

 

                                                           
100 Accounting, Auditing, and Governance Standards as at December 2015, p. 953. Also see World Bank 
and Islamic Development Bank, p. 125. 

101 Several IFIs in the Middle East such as the Abu Dhabi Islamic Bank, Sharjah Islamic Bank, and Al Hilal 
.ŀƴƪ ƘŀǾŜ ŜǾŜƴ ŘŜǎƛƎƴŜŘ ǘƘŜƛǊ ŎǳǎǘƻƳŜǊǎΩ ōŀƴƪ ŎŀǊŘǎ ǘƻ ǊŜƧŜŎǘ ǘƘŜ ǇǳǊŎƘŀǎŜǎ ƻŦ ƛƭƭƛŎƛǘ ƛǘŜƳǎ ǎǳŎƘ ŀǎΣ inter 
alia, alcohol, pork, and tobacco. Although several IFIs have started to allow customers to purchase 
tobacco due to the differences in Sharia' opinions concerning its prohibition, the purchases of the other 
illicit items remain prohibited. Nonetheless, it is arguable that the concept of a Sharia'-compliant credit 
card can further boost the prospect of the Islamic banking industry as a viable and ethical banking 
alternative. See Nada Al-¢ŀƘŜǊΣ ΨLǎƭŀƳƛŎ .ŀƴƪǎ !ƭƭƻǿ ¢ƻōŀŎŎƻ tǳǊŎƘŀǎŜ bƻǿΩ DǳƭŦ bŜǿǎΣ с !ǳƎǳǎǘ нлмп 
<http://gulfnews.com/news/uae/general/islamic-banks-allow-tobacco-purchase-now-1.1367888> 
accessed 22 September 2017. Also see !ƴƛƭ .ƘƻȅǊǳƭΣ Ψ.ŀǊŎƭŀȅǎϥ /ǳǎǘƻƳŜǊǎ ²ƻƴϥǘ ϦIŀǾŜ ŀƴ LǎǎǳŜϦ ¦ǎƛƴƎ 
Cards in Bars and Clubs - !5L.Ω Arabian Business, 8 April 2014 
<http://www.arabianbusiness.com/barclays-customers-won-t-have-issue-using-cards-in-bars-clubs-
adib-545552.html> accessed 17 September 2017 
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Correspondingly, several IFIs in the Middle East have begun to bring this notion to reality. 

For example, the Bank Al-Bilad of Saudi Arabia launched a new branch in Riyadh that 

provides banking facilities to people with sight, hearing and other physical disabilities102. 

In the United Arab Emirates, the Abu Dhabi Islamic Bank (óADIBô) had donated a new 

mosque to the local Fujairah community as part of its corporate social responsibility 

activities, which also include the provision of residences for the Imam and Muazzin (the 

caller of prayer)103. Similarly, the Noor Islamic Bank of the United Arab Emirates offered 

bank services through the post office to capture the 50 per cent of the countryôs 

population and low-paid workers with no access to a formal banking account104. Likewise, 

the Bangladeshi Grameen Bankôs microfinance project has also demonstrated the 

feasibility of Islamic banking as an effective tool to alleviate poverty105.  

 

2.2.2.7 Avoidance of Hilah (Tricks) in Trade 

Sixthly, the principle of Muammalat prohibits the application of Hilah (tricks or 

deceptions), which includes the elements of fraud, misrepresentation, and juristic ruse. 

For example, a debtor cannot present a gift to his or her creditor before the settlement 

                                                           
102  ½ŀǿȅŀΣ Ψ!ƭ-.ƛƭŀŘ .ŀƴƪ hǇŜƴǎ .ǊŀƴŎƘ ŦƻǊ 5ƛǎŀōƭŜŘΩ Zawya (Riyadh, 26 July 2014) 
<http://www.zawya.com/story/AlBilad_Bank_opens_branch_for_disabled-
ZAWYA20140726045522/?lok=045500140726&&zawyaemailmarketing> accessed 1 January 2017 

103  WŜǎǎƛŎŀ /ƻƳōŜǎΣ Ψ!5L. wŜŎƻƎƴƛǎŜŘ ŦƻǊ /{w LƴƛǘƛŀǘƛǾŜǎ ŦǊƻƳ ¦b Dƭƻōŀƭ /ƻƳǇŀŎǘ {ǳōǎƛŘƛŀǊȅΩ 
<http://cpifinancial.net/news/post/42363/adib-recognised-for-csr-initiatives-from-un-global-compact-
subsidiary> accessed 22 September 2017; aŀǘǘƘŜǿ !ƳƭƻǘΣ Ψ!5L. DƛŦǘǎ bŜǿ aƻǎǉǳŜ ƛƴ CǳƧŀƛǊŀƘΩ 
<http://www.cpifinancial.net/news/post/28919/adib-gifts-new-mosque-in-fujairah> accessed 22 
September 2017 

104 Shanmugam, p. 95. 

105 Several critics have argued that the Islamic microfinance concept, particularly the one implemented in 
Bangladesh, could not serve as an effective mechanism in alleviating poverty because it will encourage 
over-indebtedness due to multiple borrowings, which will continue to trap the society in poverty. 
However, a recent finding by the World Bank has proven these criticisms as baseless ς Islamic 
microfinance had in fact increased the personal expenditure, household assets, labƻǳǊ ǎǳǇǇƭȅΣ ŎƘƛƭŘǊŜƴΩǎ 
education and benefited women more than men. See ¢ƘŜ 9ŎƻƴƻƳƛǎǘΣ ΨaƛŎǊƻŦƛƴŀƴŎŜ ƛƴ .ŀƴƎƭŀŘŜǎƘΥ 
wŜƘŀōƛƭƛǘŀǘƛƻƴ ŀƴŘ !ǘǘŀŎƪΩ The Economist (19 April 2014) <http://www.economist.com/news/finance-
and-economics/21600993-biggest-study-so-far-finds-microcredit-helps-poor-after> accessed 15 August 
2017; Abbas Mirakhor anŘ ½ŀƳƛǊ LǉōŀƭΣ ΨvŀǊŘ Iŀǎŀƴ aƛŎǊƻŦƛƴŀƴŎŜΩ ώнллтϐ bŜǿ IƻǊƛȊƻƴ, p. 18-20. A similar 
effort was also undertaken by the Akhuwat, an Islamic microfinance institution in Pakistan, which had 
implemented the financing method of Qard Al-Hasan (benevolent loan) and recorded an extremely high 
recovery rate. It utilised the mosques as the place to operate its microfinancing business and had since 
grown steadily. See !ƪƘǳǿŀǘΣ ΨIƛǎǘƻǊȅΩ όнлмтύ  ғƘǘǘǇΥκκǿǿǿΦŀƪƘǳǿŀǘΦƻǊƎΦǇƪκIƛǎǘƻǊȅΦŀǎǇҔ ŀŎŎŜǎǎŜŘ нм 
September 2017 Islamic Financial Services Board, Islamic Financial Services Industry Stability Report 2013, 
p. 142-143. 
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of debt as it serves as an excuse to delay the repayment and justify the implementation 

of Ribaô. Another example is the maneuver of a sale contract to bypass the Sharia' law 

prohibition of Ribaô. In principle, Sharia' law condemns all types of fraud106. It legitimises 

any profit attained in business ñéso long as it stays within the rules of the game, and 

engage in open and free competition without deception or fraudò107. This corresponds 

with the following provisions of the Holy Quran and the Sunnah: 

ñWoe to those that deal in fraud, - Those, who when they have to receive by measure 

from men, exact full measure, But when they have to give by measure or weight to men, 

give less than due. Do they not think that they will be called to account? ï On a Mighty 

Day, A Day when (all) mankind will stand before the Lord of the Worlds?ò 

(Surah Al-Mutaffifin 83: 1-6) 

In one Hadith, Abdullah reported that Prophet Muhammad (p.b.u.h.) mentioned: 

ñIt is obligatory for you to tell the truth, for truth leads to virtue and virtue leads to Paradise, 

and the man who continues to speak the truth and endeavours to tell the truth is 

eventually recorded as truthful with God, and beware of telling of a lie for telling of a lie 

leads to obscenity and obscenity leads to Hell-Fire, and the person who keeps telling 

lies and endeavours to tell a lie is recorded as a liar with Godò108. 

In another Hadith, the Holy Prophet (p.b.u.h.) was also quoted as saying: 

ñWhen two people trade, they have the choice (to proceed with or cancel the transaction), 

so if they are honest and clarify (e.g. the defects in their merchandise) their trade will be 

blessed, but if they lie and conceal (defects) there will be no blessing in their tradeò109. 

                                                           
106 άWoe to those that deal in fraud. Those who, when they have to receive by measure from men, exact 
full measure, but when they have to give by measure or weight to men, give less than due. Do they not 
think that they will be called to accountΚέ {ŜŜ (Surah Al-Mutaffifin 83: 1-4) of Ali 

107 aƛƭǘƻƴ CǊƛŜŘƳŀƴΣ Ψ¢ƘŜ {ƻŎƛŀƭ wŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ .ǳǎƛƴŜǎǎ ƛǎ ǘƻ LƴŎǊŜŀǎŜ Lǘǎ tǊƻŦƛǘǎΩ ƛƴ ²ŀƭǘƘŜǊ/Ƙ ½ƛƳƳŜǊƭƛΣ 
Markus Holzinger and Klaus Richter (eds), Corporate Ethics and Corporate Governance (Springer Berlin 
Heidelberg 2007) <http://dx.doi.org/10.1007/978-3-540-70818-6_14> accessed 24 July 2014, p. 63. Also 
see !ƛǎƘŀǘƘ aǳƴŜŜȊŀ ŀƴŘ ƻǘƘŜǊǎΣ ΨIƛƭŀƘ ƛƴ ǘƘŜ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ LƴǎǘǊǳƳŜƴǘǎ ƛƴ aŀƭŀȅǎƛŀ ώнлммϐ м a[W ƭƛǾΩ 
(2011) 1 Malaysian Law Journal 

108 This Hadith is Sahih. See Book 32, Hadith 6309 of Imam Abul Hussain Muslim Ibn Al-Hajjaj, Sahih 
Muslim (7 Vol. Set) (Hafiz Abu Tahir and Zubair Ali Zai eds, Nasiruddin Al-Khattab tr, published in Riyadh, 
1st edn, Darussalam Riyadh 2007). Also see Vol. 4, Book 1, Hadith 1971 of Al-Tirmidhi 

109 This Hadith is Sahih. See Al-Bukhari and Khan 
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In general, there is a mixture of scholarly views among the four schools of Islamic 

jurisprudence regarding the issue of Hilah. The Maliki and Hanbaliôs schools opined all 

Hilah as Haram, while the Hanafi and Shafie opined it as permissible in the absence of 

any fraudulent intention to deprive the rights of the society or demean the reputation of 

Islam110. However, several Sharia' scholars have expressed their concerns over the 

application of Hilah in Islamic banking. For instance, the issue of Hilah is evident in Bai 

Al-Inah (sale and buy back contract), an Islamic financial instrument only permissible in 

two countries, namely Malaysia and Brunei 111 . In this instrument, the bank would 

purchase an asset from the client on a cash basis and then immediately resell the asset 

to the customer at a marked-up price on a deferred payment basis. The Hanafi, Maliki, 

and Hanbali schools identify Bai Al-Inah as a stratagem to circumvent the prohibition of 

Riba'-based financing by providing IFIs with a óback doorô to Riba' since its main intention 

is more to obtain the cash than the commodity itself112. Moreover, this instrument is also 

susceptible to manipulation by the banks to take advantage of the customersô plea for 

cash and subsequently to subjugate them to debt113. However, the Malaysian and Brunei 

Sharia' scholars, who subscribe to the Shafie school, rebutted the stance of the Hanafi, 

Maliki and Hanbali schools, and argue that the motive of the parties cannot serve as a 

strong factor in declaring Bai Al-Inah impermissible114. 

                                                           
110 Muneeza and others, p. 5. Also see Dallah Al-Baraka, Al-Fatawa Al-Syar'iyyah li Al-Majmu'ah Al-
Barakah Al-Masrifiyyah (Collective Sharia' Decisions of the Al-Baraka) (Al-Barakah Banking Group, Riyadh, 
2007) 

111 ¢ƛǘŀ bǳǊǎȅŀƳǎƛŀƘ ŀƴŘ {ŀƛƳ YŀȅŀŘƛōƛΣ Ψ!ǇǇƭƛŎŀǘƛƻƴ ƻŦ .ŀȅ Ψ!ƭ-ΨLƴŀƘ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ ŀƴŘ CƛƴŀƴŎŜΥ CǊƻƳ 
ǘƘŜ ±ƛŜǿǇƻƛƴǘ ƻŦ {ƛȅŀǎŀƘ {ƘŀǊ ΨƛȅȅŀƘΩ όоǊŘ !ƴƴǳŀƭ ²ƻǊƭŘ /ƻƴŦŜǊŜƴŎŜ ƻƴ wƛōŀϥ - The Multifaceted Global 
Crises of Riba': Resilience, Response & Reform, Kuala Lumpur, 26-27 November 2012), p. 123; 
Shaharuddin, p. 129. 

112 There exists a substantial concern that Hilah can serve as a camouflage to validate Riba'-based 
transactions. In this regard, the Malaysian Sharia' scholars have warned the IFIs to strengthen and 
enhance their operational and documentation processes to comply with the perimeters set for the 
utilisation of Bai Al-Inah. See !ǎȅǊŀŦ ²ŀƧŘƛ 5ǳǎǳƪƛΣ Ψ/ƻƳƳƻŘƛǘȅ aǳǊŀōŀƘŀƘ tǊƻƎǊŀƳƳŜ ό/atύΥ !ƴ 
LƴƴƻǾŀǘƛǾŜ !ǇǇǊƻŀŎƘ ǘƻ [ƛǉǳƛŘƛǘȅ aŀƴŀƎŜƳŜƴǘΩ όнллтύ о WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎΣ .ŀƴƪƛƴƎ ŀƴŘ 
Finance 1, p. 10. Also see Wan Jemizŀƴ ²ŀƴ 5ŜǊŀƳŀƴΣ ΨLƴŀƘ ŀƴŘ ¢ŀǿŀǊǊǳǉΩ Utusan Malaysia (Kuala 
Lumpur, Malaysia, 21 July 2010) Religion 
<http://www.utusan.com.my/utusan/info.asp?y=2010&dt=0721&pub=Utusan_Malaysia&sec=Bicara_A
gama&pg=ba_02.htm> accessed 8 September 2017; As-Sa'di, principle 2, p. 5. 

113 Nurrachmi, Mohamed and Nazah, p. 12. Also see Mikail and Arifin, p. 185. 

114 The Malaysian Sharia' !ŘǾƛǎƻǊȅ /ƻǳƴŎƛƭ όΨ{!/Ωύ Ƙŀǎ ƭŜƎŀƭƛǎŜŘ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ Hilah instruments such 
as Bai Al-Inah provided it fulfils the following conditions to avoid any abuse from unscrupulous parties ς 
the instrument must consist of two clear and separate contracts, which must not contain any specific 
condition to repurchase the asset; the parties must conclude both contracts at different times; the 
conclusion of the contracts must follow a particular sequence, namely the parties must completely 
execute the first sale contract before the second sale contract; and there must exist a transfer of 



43 

 

Admittedly, these conflicting views on Hilah can cause confusion to stakeholders, 

especially the customers, who want to believe that Islamic banking can provide a unique 

and practical solution to the pursuit of a banking alternative, which conforms to the 

religious and moral principles advocated by the prophets of ancient ï Abraham, Jesus, 

and Muhammad, peace be upon them (óp.b.u.t.). With the permissibility of Bai Al-Inah 

and several other controversial instruments, the stakeholders could conceive a negative 

perception of the prospect and viability of Islamic banking, which may arguably exhibit a 

lot more in common with the Western banking system. Then again, it remains 

academically fascinating to observe whether the permissibility of these controversial 

instruments in addition to the other issues face by the industry, can serve to advance or 

impede its progress in the years to come. 

 

2.2.2.8 Justice and Fairness in Trade 

The final principle of Muammalat advocates the notion of justice, balance and fairness 

in trade (Al-óAdlu Wa At-Tawazun). The prominent Sharia' scholar Ibn Taymiyyah 

considered justice as an integral outcome of the Islamic monotheism that integrates both 

Muslims and non-Muslims. He described justice as a noble notion that applies to every 

matter and everyone regardless of their faiths. Interestingly, he even argued that 

ñéinjustice is absolutely not permissible irrespective of whether it is to a Muslim or a 

non-Muslim or even to an unjust personò115. 

Islam recognizes that God owns the dominion of the heaven and earth, and whatever 

mankind possesses is nothing but a trust from God. As the vicegerent of God on this 

earth, the Holy Quran reminded mankind of the obligation to administer justice always, 

even if it may jeopardise the life, financial status or reputation of the parties involved. In 

Islamic jurisprudence, this exercise of justice is known as Su Istiômal Al-Haq. According 

to Al-Khafif, a renowned Hanafi scholar, the administration of justice or the exercise of 

oneôs right may by itself be valid and lawful, but it may also cause harm or damage to 

the others116. Undoubtedly, the Sharia' law does not view the concept of justice as a 

                                                           
ownership of the asset and a valid possession of the asset. See Bank Negara Malaysia, Shariah Resolutions 
in Islamic Finance - Second Edition, p. 109-113. Also see Taymiyyah. 

115 See Taymiyyah. Also see a /ƘŀǇǊŀ ŀƴŘ wƻōŜǊǘ ²ƘŀǇƭŜǎΣ ΨLǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎΥ ²Ƙŀǘ Lǘ Lǎ ŀƴŘ Iƻǿ Lǘ 
5ŜǾŜƭƻǇŜŘΩ ό9I bŜǘ 9ƴŎȅŎƭƻǇŜŘƛŀΣ ŜŘƛǘŜŘ ōȅ wƻōŜǊǘ ²ƘŀǇƭŜǎύ ғƘǘǘǇΥκκŜƘΦƴŜǘκŜƴŎȅŎƭƻǇŜŘƛŀκƛǎƭŀƳƛŎ-
economics-what-it-is-and-how-it-developed/> accessed 22 September 2017 Kayed and Hassan 

116 LŘŀ aŀŘƛŜƘŀ !ōŘǳƭ DƘŀƴƛΣ Ψ{ƻƳŜ ¢ƘƻǳƎƘǘǎ ƻƴ ǘƘŜ LƴǘŜǊŦŀŎŜ .ŜǘǿŜŜƴ /ƻǇȅǊƛƎƘǘ ŀƴŘ /ƻƳǇŜǘƛǘƛƻƴ 
tƻƭƛŎȅΥ ¢ƘŜ aŀƭŀȅǎƛŀƴ tŜǊǎǇŜŎǘƛǾŜΩ όнллоύ н /ƻƳƳƻƴ [ŀǿ WƻǳǊƴŀƭ, p. 33. Also see Ali Al-Khafif, Al-
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matter of choice, but a divine obligation deeply rooted in the teachings of the Holy Quran 

and Sunnah.  

 ñSay: "My Lord hath commanded justice; and that ye set your whole selves (to Him) at 

every time and place of prayer, and call upon Him, making your devotion sincere as in 

His sight: such as He created you in the beginning, so shall ye return". 

(Surah Al-Aôraf 7: 29) 

 ñGod commands justice, the doing of good, and liberality to kith and kin, and He forbids 

all shameful deeds, and injustice and rebellion: He instructs you, that ye may receive 

admonitionò. 

(Surah An-Nahl 16: 90) 

 ñO ye who believe! stand out firmly for God, as witnesses to fair dealing, and let not the 

hatred of others to you make you swerve to wrong and depart from justice. Be just: that 

is next to piety: and fear God. For God is well-acquainted with all that ye doò. 

(Surah Al-Maôidah 5: 8) 

ñO ye who believe! Stand out firmly for justice, as witnesses to God, even as against 

yourselves, or your parents, or your kin, and whether it be (against) rich or poor: for God 

can best protect both. Follow not the lusts (of your hearts), lest ye swerve, and if ye 

distort (justice) or decline to do justice, verily God is well-acquainted with all that ye doò. 

(Surah Al-Nisaô 4: 135) 

As far as its application to commercial trade is concerned, the manifestations of justice 

are exemplified in practices such as: transparency in measurement, price, and quality of 

commodities; mutual consensus in trade agreement; free-will; impartiality; and 

generosity towards the customers.  

The importance of justice in Islamic commercial trade was illustrated in the following 

provisions of the Holy Quran and Hadith, which highlighted the Prophet Muhammad 

(p.b.u.h.)ôs advice to the merchants to practice generosity and avoid Talaqqi Al-Rukban, 

a practice where city merchants stop incoming caravans outside the city and purchase 

the goods at unusually low prices before selling them to the city dwellers at higher prices 

ï abusing the caravan ownerôs lack of knowledge of the market price and inflating the 

                                                           
Milkiyyah Fi Al-Syariah Al-Islamiyyah (Ownership in Islamic Law) (published in Cairo, Dar Al-Fikr Al-Arabi 
1966), p. 101. 
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prices of goods in the city117. This transaction, however, is allowed if the seller has the 

option to terminate the contract if they find themselves unfairly treated after learning the 

real market value of their goods. 

ñO ye who believe! Eat not up your property among yourselves in vanities: but let there 

be amongst you traffic and trade by mutual good-will: nor kill (or destroy) yourselves: for 

verily God hath been to you Most Merciful!ò 

(Surah An-Nisaô 4: 29) 

Jabir bin Abdullah reported that Prophet Muhammad (p.b.u.h.) mentioned: 

ñMay God have mercy on the person who is lenient when he sells, lenient when he buys, 

and lenient when he demands his payment (debt)ò118. 

Uthman bin óAffan stated that Prophet Muhammad (p.b.u.h.) said: 

ñGod will admit to Paradise a man who was lenient when he sold and when he boughtò119. 

Abdullah bin Tawus narrated from Ibn Abbas that Prophet Muhammad (p.b.u.h.) said: 

ñDo not go to meet the caravans on the way (for buying their goods without letting them 

know the market price); a town dweller should not sell the goods of a desert dweller on 

behalf of the latter.ò I asked Ibn Abbas, óWhat does he mean by not selling the goods of 

a desert dweller by a town dweller?ô He said, óHe should not become his brokerôò120. 

From the Islamic banking context, the application of justice is evident in several Islamic 

financial contracts such as the Mudarabah and Musharakah, which, inter alia, apply the 

concept of profit-and-loss sharing and require contracts to disclose important information 

such as the profit-and-loss margin, the contribution ratio of each party and risk 

                                                           
117 H. Kureshi and M. Hayat, Contracts and Deals in Islamic Finance: A Users Guide to Cash Flows, Balance 
Sheets, and Capital Structures (Wiley 2014), p. 6; Wahbah Al-Zuhaili, Fiqh and Islamic Laws, vol IV (Mohd 
Akhir Haji Yaacob et al tr, Dewan Bahasa dan Pustaka 1995), p. 240. 

118 This Hadith is Sahih. See Vol. 3, Book 12, Hadith 2203 of Ansari 

119 This Hadith is Sahih. See Vol. 3, Book 12, Hadith 2202 of ibid 

120 This Hadith is Sahih. See Vol. 3, Book 34, Hadith 367 of Hamidy and others. Also see Vol. 5, Book 44, 
Hadith 4501 of An-bŀǎŀΩƛ; Book 10, Hadith 3620 of Ibn Al-Hajjaj; Book 31, Hadith 97 of M Anas, Muwatta 
Imam MalikςThe First Formulation of Islamic Law (Aisha Bewley tr, published in London, Kegan Paul 
International 1989) 



46 

 

management policies 121 . Since the disclosure of information and transparency in 

contracts constitutes the most vital characteristic of Islamic banking122, it is imperative 

for all the staff and officers to possess adequate knowledge of the tenets underlying the 

IFIôs financial products and services in relaying the correct and accurate information to 

stakeholders and ensuring the attainment of a good understanding of anything to which 

they are about to subscribe123. 

 

2.3 Basic Islamic Financial Instruments 

2.3.1 Murabahah 

Murabahah is derived from the Arabic word of óribhô, which means extra, addition, or 

profit 124 . Commonly referred to as a mark-up sale contract or cost-plus financing, 

Murabahah is also known as óAl-Murabahah Li Al-Amir Bi Al-Shiraô (Murabahah to 

Purchase Order), or Bai Bithaman Ajil (óBBAô) or Bai Muajjal in the South East Asian 

countries such as Malaysia, Brunei and Indonesia125. From a business perspective, it is 

a sale-and-purchase transaction based on a cost-plus-profit basis that gives the buyer 

the option to submit the payment in either a bullet or instalment form. This infers that 

Murabahah can exist in two forms, namely a cash Murabahah and a credit Murabahah. 

In Islamic banking, it refers to a sale and purchase contract between an IFI and a 

customer, where the IFI purchases an asset on behalf of the customer and sells it to the 

                                                           
121 Bank Negara Malaysia, Guidelines on Musharakah and Mudharabah Contracts for Islamic Banking 
Institutions (Bank Negara Malaysia 2007), p. 14; Ayub, p. 27. 

122 Guiding Principles on Conduct of Business for Institutions Offering Islamic Financial Services, p. 4-6. 
Also see Ullah, Jamali and Harwood, p. 219. 

123 From this researcherΩǎ ǇŜǊǎƻƴŀƭ ƻōǎŜǊǾŀǘƛƻƴ ƻŦ three Malaysian non-IFIs offering Islamic financial 
ǇǊƻŘǳŎǘǎ ŀƴŘ ǎŜǊǾƛŎŜǎ όΨLǎƭŀƳƛŎ ǿƛƴŘƻǿǎΩύΣ ƛǘ ǿŀǎ ǎǳǊǇǊƛǎƛƴƎ ǘƻ ƴƻǘŜ ǘƘŀǘ ǎƻƳŜ ƻŦ ǘƘŜ Ŏǳǎtomers preferred 
ǘƻ ŜƴƎŀƎŜ ǿƛǘƘ ǘƘŜ ōŀƴƪΩǎ ǎŜŎǳǊƛǘȅ ƎǳŀǊŘǎΣ ǎǿŜŜǇŜǊǎΣ ŀƴŘ ǿƛƴŘƻǿ ŎƭŜŀƴŜǊǎ ŦƻǊ ŀ ǉǳƛŎƪ ŎƘŀǘ ƻƴ ǘƘŜ 
application procedures, product information and its differences from the Western banking products than 
obtaining them from the information counters or officers of the banks. Although several reasons could 
have motivated this unusual practice, it is arguable that the IFI should not only provide the relevant 
training on the Sharia' principles of Islamic banking to its professional staffs, but also aspire to include its 
non-professional ones, who must receive sufficient exposure to the basic theory of Islamic banking and 
ǘƘŜ ǊŜƭŜǾŀƴǘ ǇǊƻŎŜŘǳǊŜǎ ƛƴ ŀŎŎƻƳƳƻŘŀǘƛƴƎ ΨǳƴǳǎǳŀƭΩ ŎǳǎǘƻƳŜǊ ƴŜŜŘǎΦ 

124 Ayub, p. 215. 

125 S. Haron and N.W. Azmi, Islamic Finance Banking System (McGraw-Hill 2009), p. 141; Muneeza and 
others, p. 2. 
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same party at an agreed mark-up price126. To illustrate, an IFI purchases a commodity 

for US$ 1,000 and later resells it to a buyer at US$ 1,400. Here, the US$ 1,400 

constitutes the Murabahah price and the US$ 400 constitutes the ribh or profit for the IFI. 

There also exists a specific condition under Sharia' law that requires the IFI or the selling 

party to disclose the actual cost of the asset and the profit it would gain from the sale of 

the asset to the buyer127.  

As much as the modern application of Murabahah has received recognition from the 

majority of Sharia' scholars, there also exist several considerable concerns in relation to 

its structure and compliance with Sharia' law such as its potential application as a form 

of Hilah to circumvent the Sharia' prohibition of Ribaô by manoeuvring the purchase of 

assets128. It is arguable that these conflicts of opinions may have occurred because of 

the evolving nature and complex structure of Murabahah such as, inter alia, the presence 

of Waôd (promise) on the part of the customer to purchase the asset from the IFI, the 

benchmarking of its mark-up profit with the market interest rates, and the acquisition of 

asset by the IFI, which do not exist in the classical Murabahah structure129. Accordingly, 

it can serve as a permissible instrument under the Sharia' law if the IFI can prove that it 

has a solid interest to acquire the asset, a physical possession of the asset, and the 

willingness to bear the risks associated with it130. However, most IFIs have encountered 

extreme difficulty to fulfil these conditions given the fact that their interest in the 

Murabahah contract only extend as far as providing financial assistance to the customers. 

As this would imply that the actual intention of the IFIs is merely to extend financial 

                                                           
126 B.A. Oshodi, An Integral Approach to Development Economics: Islamic Finance in an African Context 
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p. 87-88. 

127 Bank Negara Malaysia, Murabahah (Bank Negara Malaysia 2013), p. 9; bŜŎƳŜŘŘƛƴ DǳƴŜȅΣ ΨaǳǊŀōŀƘŀƘ 
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Islamiyyah (published in Beirut, Dar Al-Fikr 2004), p. 37. Also see Ayub, p. 213. 

128 Bank Negara Malaysia, Murabahah, p. 4; Guney, p. 501. Also see Beck, Demirgüç-Kunt and Merrouche, 
p. 435. 

129 Only the determination of the asset price according to its original cost originates from the classical 
Murabahah structure. See Zayd, p. 498-499. Also see ibid, p. 239-243; {Φ.Φ {ŀƛǊŀƭƭȅΣ ΨaǳǊŀōŀƘŀƘ CƛƴŀƴŎƛƴƎΥ 
{ƻƳŜ /ƻƴǘǊƻǾŜǊǎƛŀƭ LǎǎǳŜǎΩ όнллнύ мн wŜǾƛŜǿ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎ то, p. 74; El-DŀƳŀƭΣ ΨLǎƭŀƳƛŎ .ŀƴƪ 
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assistance and profit from the interest payment, most Murabahah instrument would 

appear as nothing more than a façade to justify Ribaô. 

Since Murabahah mimics the standard debt contract commonly offered under the 

Western banking system, it is clearly understandable why its application has challenged 

the contention that the Islamic banking system can act as a viable alternative to the 

interest-based financial system. It must be clear, however, that Sharia' law allows 

Murabahah as long as it functions as a credit sale to the customer and not a loan to 

finance the customerôs needs131 . Notwithstanding these uncertainties, Murabahah 

remains the most common financing instrument used by IFIs in Malaysia, Indonesia, 

Bahrain, Pakistan, Sudan, Djibouti, Kenya, Kuwait, Nigeria, and Turkey132.  

 

2.3.2 Mudarabah 

Commonly referred to as a profit-sharing contract, Mudarabah is a partnership contract 

between the Rabb Al-Mal (capital provider) and a Mudharib (a skilled entrepreneur) 

under which the former will provide a capital injection to the latter, who will contribute his 

labour and expertise to a project authorised by Sharia' law and agreed by both parties133. 

In other words, instead of focusing on the creditworthiness of the customer to repay the 

capital, the IFI will focus on the productivity prospect of the entrepreneurship in 

approving the Mudarabah contract. As the capital provider, the Rabb Al-Mal does not 

participate or intervene in the management and operation of the entrepreneurship 

project134.  

Both parties will share the profits in accordance with the terms of the Mudarabah 

agreement with the Rabb Al-Mal solely responsible for any financial losses incurred in 

                                                           
131 Ayub; Sairally 

132 International Monetary Fund, Multi-Country Report: Ensuring Financial Stability in Countries with 
Islamic Banking - Case Studies - Press Release; Staff Report (IMF Country Report No 17/145June 2017, 
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Commercial Law Report 2017 (2017), p. 28; Thomson Reuters, Innovation in Islamic Liquidity Management 
2017: Transforming Islamic Finance Business (2017), p. 31. 

133 El-Gamal, p. 120; Ayub, p. 322; Usmani, An Introduction to Islamic Finance, p. 13. 

134 M. Bellalah, Islamic Banking and Finance (Cambridge Scholars Publisher 2013), p. 33; Usmani, An 
Introduction to Islamic Finance, p. 13. 
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the entrepreneurship endeavour unless the losses are caused by the Mudharibôs 

misconduct, negligence or breach of any contractual provision135. An example of the 

application of Mudarabah facility in Islamic banking is the Mudarabah-based investment 

account. Here, the customer will act as the capital provider whereas the IFI will act as 

the entrepreneur, who will invest the customersô fund in Sharia'-compliant activities. In 

the event of financial losses, the customer remains solely responsible unless there exist 

sufficient evidences that prove the IFI was negligent in the management of its customerôs 

fund, at which point the IFI is penalised and not compensated for the labour it has already 

expended136. 

 

2.3.3 Musharakah 

In Arabic, Musharakah means ósharingô or óto unite for a particular causeô137. In contrast 

to Mudarabah, in which one party provides the capital injection while the other acts as 

the entrepreneur, Musharakah requires all the parties to contribute to the cause of the 

business venture138. It allows the parties to pool their resources in a specific investment 

project and share any resulting profits and losses; a trait, which bears a similarity with 

Mudarabah139. Although Musharakah does not enjoy the same popularity as the other 

Islamic financing contracts, it remains one of the most authentic financing models of the 

Sharia' after Mudarabah140. In Islamic banking, it can take the form of a contract between 

the IFI and the customer to contribute capital to an enterprise, whether existing or new, 

or to own a real estate or moveable asset, either on a temporary or permanent basis. 
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Behaviour of Conventional and Islamic Bank Deposit Returns in Malaysia and Turkey (IMF Working Papers, 
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140 M. Hussain, A. Shahmoradi and R. Turk, An Overview of Islamic Finance (International Monetary Fund 
2015), p. 7; Abu Umar Faruq Ahmad, Theory and Practice of Modern Islamic Finance: The Case Analysis 
from Australia (Brown Walker Press 2010), p. 187. 
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Profits are shared according to the ratio stipulated in the contract, while losses are 

shared in proportion to each partnerôs share of capital141. It is also commonly referred to 

as a partnership or joint venture contract142. 

 

2.3.4 Ijarah 

In Arabic, Ijarah means óto give something on rentô143. It involves two parties, namely the 

Mujir (the lessor) and the Mustajir (the lessee)144. In an Islamic banking context, an Ijarah 

contract refers to an agreement made by a financial institution offering Islamic financial 

products and services to lease to a customer an asset specified by the customer for an 

agreed period against specified instalments of lease rental. Simply put, it is the lease of 

an asset by the IFI to the customer at an agreed rental charge plus the profit with the 

ownership of the asset remaining in the hands of the IFI145. The Ijarah contract is slightly 

different to the lease contract offered by a western financial institution in the sense that 

the leased asset must comply with Sharia' law and only be utilised for Sharia'-compliant 

purposes 146 . For example, the lease of a premise to conduct gambling, drugs-

manufacturing, or prostitution is prohibited from Ijarah. Currently, Ijarah is mostly applied 

in the hire purchase of vehicles known as Al-Ijarah Thumma Al-Bai (óAITABô), or Al-Ijarah 

Muntahia Bi-Tamleek or Al-Ijarah Wa Al-Iqtina as it is known in the Middle East, which 

resembles the hire purchase instrument in western banks. It comprises the combination 

                                                           
141 Erdem Oz and others, Shariah Non-Compliance Risk in the Banking Sector: Impact on Capital Adequacy 
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142 Askari, Iqbal and Mirakhor, p. 192; Usmani, An Introduction to Islamic Finance, p. 15. 

143 Asyraf Wajdi Dusuki, Islamic Financial System: Principles & Operations (International Shari'ah Research 
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of an Ijarah contract with an Al-Bai (purchase) contract, where the lessee will enter an 

Al-Bai contract to purchase the asset from the lessor at an agreed price147.  

 

2.3.5 Istisna 

An Istisna contract refers to an agreement to sell to or buy from a customer a non-

existent commodity, which is to be manufactured according to the buyerôs specification 

and delivered on a specified future date at a predetermined selling price148. Here, the IFI 

operates as the financier between the seller or manufacturer and the buyer or customer. 

For example, the IFI provides finance to an aircraft manufacturer for the construction of 

aircraft for a specific airline company. In Istisna, the parties will agree on the price of the 

commodity, its specification, and the place of delivery in advance149. However, the 

delivery time of the commodity is not fixed in advance and can vary according to 

circumstances ï though the buyer can opt to set a maximum date of delivery in the 

Istisna contract150. Similar to the other Islamic financing instruments, the buyer can opt 

to submit the payment in advance or after the delivery of the commodity151.  

As far as the right to cancel the Istisna contract is concerned, the parties can opt to 

cancel the contract at any time before the manufacturing process of the commodity 

begins152. However, there are two juristic opinions pertaining to this right. On one hand, 

Imam Abu Hanifah, the founder of the Hanafi school, opined that the buyer can exercise 

Khiyar Ur-Ruôyah (an option to see) and decide whether to accept or reject the 

manufactured commodity153. On the other hand, Imam Abu Yusuf and the majority of the 

Sharia' jurists of the Ottoman empire argued that the buyer cannot terminate the Istisna 
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if the commodity conforms to the specifications initially agreed between the buyer and 

the manufacturer because it can inflict substantial financial damages on the 

manufacturer, who has utilised all his time and resources to prepare the specified 

commodity. This latter opinion has since served as the preferred legal stance between 

the four schools of Islamic jurisprudence154. 

Historically, the application of Istisna existed in the Muslim community due to specific 

financing needs in areas such as manual work, leather products, shoes and carpentry. 

Later, it grew into a major financing method that renders it possible to meet the financing 

needs of major infrastructure and industrial projects155. Together with Salam, Istisna is 

an exception to the general Sharia' rule that insists on the existence of the subject matter 

at the time of the contract on the juristic grounds of Maslahah (public interest) and the 

common need of society156.  

 

2.3.6 Salam 

Similar to Istisna, Salam is a future contract between the seller and the buyer in respect 

of the supply of a commodity, which will be delivered at a future date157. It is often applied 

in the agricultural sector, where the bank advances money for various inputs to receive 

a share in the crop, which it then sells for profit158. During the time of Prophet Muhammad 

(p.b.u.h.), Salam was used to assist farmers who required finance to grow their crops 

and feed their families up to the time of harvest159.  

In contrast to Istisna, the time of delivery of the commodity constitutes an essential part 

of a Salam contract160. The buyer must also submit the full payment in advance before 

the delivery of the commodity to avoid from turning the transaction in a sale of a debt 
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against debt, which Sharia' law has expressly forbidden161. As much as Salam benefits 

the seller, who will receive the full payment of the commodity in advance, it also benefits 

the buyer, who can obtain the commodity at a lower price than the price in spot sales162. 

It is necessary that the quality of the assets intended to be purchased and its date of 

delivery are fully specified leaving no ambiguity which might lead to dispute163. This 

requirement corresponds with a Hadith narrated by Ibn Abbas, in which the Prophet 

Muhammad (p.b.u.h.) stated, ñWhoever pays in advance the price of a thing to be 

delivered later should pay it for a specified measure at specified weight for a specified 

periodò164.  

 

2.3.7 Sukuk 

Originated from the Arabic word of Sakk, which means ócertificateô or óorder of paymentô, 

Sukuk represents a holderôs proportionate ownership in an undivided part of an 

underlying asset where the holder assumes all rights and obligations to such an asset. 

In the Middle Ages, Muslims used these certificates to represent their financial 

obligations in trade and other commercial activities. Similar to modern cheques, the Sakk 

represents a written vow comprising the order, date, name of issuer, and the sum that 

the merchants must pay165. In modern days, Sukuk indicates, ñéinvestment instruments, 

which allocate the capital by floating certificates, as an evidence of capital ownership, 

on the basis of shares of equal value, registered in the name of the owner, as joint 
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owners of shares in venture capital or whatever shape it may take, in proportion to é 

each oneôs share thereinò166.  

To generate liquidity, Sukuk can be sold or purchased in the secondary market. In 

contrast to conventional bonds, which pay interest based on ownership of debts, the 

Sukuk holder is entitled to the profits based on their ownership of real underlying 

assets167. In other words, Sukuk emphasizes the need for a direct relationship between 

the profit return and the real economy. It is akin to the asset-backed bonds that exist in 

the Western financial system with a slight difference in the assets utilised ï the 

underlying asset in Sukuk cannot be used for activities that do not comply with Sharia' 

law such as, inter alia, prostitution, gambling, firearms or drugs manufacturing, pork 

processing, and intoxicated drinks168. 

 

2.4 Maqasid As-Sharia' v Profit Objective 

2.4.1 Introduction to the Maqasid As-Sharia' 

Undeniably, mankind stands as one of Godôs wonderful creations that surpasses even 

the likes of Malaikah (angels), Syaitans (Satan), and Djinns (Genie). The Holy Bible has 

approved this contention in Genesis 1: 26-27, which remind mankind of their value in the 

eyes of God. 

ñAnd God said, let Us make man in Our image, after our likenesséso God created man 

in His Own imageéò 

(Genesis 1: 26-27) 

The Holy Quran further explains that the angels and Godôs other creations initially 

opposed the creation of mankind for fear that it would bring nothing but chaos and 

destruction in return.  
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ñBehold, thy Lord said to the angels: "I will create a vicegerent on earth." They said: "Wilt 

Thou place therein one who will make mischief therein and shed blood? - whilst we do 

celebrate Thy praises and glorify Thy holy (name)?" He said: "I know what ye know not". 

(Surah Al-Baqarah 2: 30) 

The greatness of mankind was displayed in the Holy Quran when God commanded the 

angels to prostrate themselves before Adam, the first of mankind169.  

ñBehold, Thy Lord said to the angels: "I am about to create man from clay: When I have 

fashioned Him (in due proportion) and breathed into Him of My spirit, fall ye down in 

obeisance unto Him." So the angels prostrated themselves, all of them together: Not so 

Iblis: He was haughty, and became one of those who reject Faith. (God) said: "O Iblis! 

What prevents thee from prostrating thyself to one whom I have created with My hands? 

Art thou haughty? Or art thou one of the high (and mighty) ones?" (Iblis) said: "I am 

better than He: Thou createdst me from fire, and Him thou createdst from clay." (God) 

said: "Then get thee out from here: for thou art rejected, accursed. And My curse shall 

be on Thee till the Day of Judgment". 

(Surah Al-Sad 38: 71-78) 

Accordingly, Muslims believe that God has appointed mankind as his vicegerent on this 

earth and provided them with a set of comprehensive guidance to govern their conduct 

and inter-relationship with one another. Everything on this earth has its own purpose. 

For example, the birds decorate the skies with their wings; horses, camels, and 

elephants provide the means of transportation; while cows, sheep, chicken and alike 

provide mankind with meats and the source of energy. Likewise, the same applies to 

mankind itself, who plays an important role as the vicegerent of God. From the Islamic 

perspective, this is where the Maqasid As-Sharia' plays the role as the beacon of light in 

every aspect of mankindôs life, prescribing precisely the perimeters as ordained by God 

in the Holy Quran.  
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ñDoes man think that he will be left uncontrolled, (without purpose)? Was he not a drop 

of sperm emitted (in lowly form)? Then did he become a leech-like clot; then did (God) 

make and fashion (him) in due proportionò. 

(Surah Al-Qiyamah 75: 36-38) 

ñVerily, this is My way, leading straight: follow it: follow not (other) paths: they will scatter 

you about from His (great) path: thus doth He command you. that ye may be righteousò. 

(Surah Al-Anôam 6: 153) 

According to Imam Al-Ghazali, there exist two divisions of Maqasid As-Sharia', namely 

the Dunyawi (the material world), and the Deen and Akhira (the religion and the 

Hereafter)170 . These consolidate as a set of principles that aim to protect the five 

important aspects of life, namely the Al-Din (Islamic religion), Al-Nafs (the soul), Al-óAql 

(intellect), Al-Nasl (posterity), and Al-Mal (property)171. Imam Al-Qarafi also mentioned 

that some jurists added Al-óIrd (honour) to the Maqasid As-Sharia'172. Imam Al-Shatibi 

viewed these principles as a path ñto free man from the grip of his own whims and fancy, 

so that he may be the servant of God by choice, as he is one without itò173. Imam Al-

Ghazali further opined that the safeguarding of these five elements promotes the Sharia' 

law maxim of Al-Amal Bil-Makruf Wa-Nahi óAnil Munkar (the enjoinment of better good 

and forbidding evil) that ultimately serves to benefit the public interest174. 

 

                                                           
170 !ǎȅǊŀŦ ²ŀƧŘƛ 5ǳǎǳƪƛ ŀƴŘ !ōŘǳƭŀȊŜŜƳ !ōƻȊŀƛŘΣ Ψ! /ǊƛǘƛŎŀƭ !ǇǇǊŀƛǎŀƭ ƻƴ ǘƘŜ /ƘŀƭƭŜƴƎŜǎ ƻŦ wŜŀƭƛȊƛƴƎ 
Maqasid Al-{ƘŀǊƛŀŀƘ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ ŀƴŘ CƛƴŀƴŎŜΩ όнллтύ мр LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ 9ŎƻƴƻƳƛcs, 
Management and Accounting. Also see Sharifah Hayaati Syed Ismail Al-Qudsy, Asmak Ab Rahman and 
aƻƘŘ LȊŀƴƛ .ƛƴ aƻƘŘ ½ŀƛƴΣ Ψ9ŦŜƪǘƛŦ DƻǾŜǊƴŀƴ Řŀƴ tŜƭŀƪǎŀƴŀŀƴƴȅŀ ŘŀƭŀƳ tŜƴǘŀŘōƛǊŀƴ LǎƭŀƳ ό9ŦŦŜŎǘƛǾŜ 
Governance ŀƴŘ Lǘǎ LƳǇƭŜƳŜƴǘŀǘƛƻƴ ƛƴ LǎƭŀƳƛŎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴύΩ όнллуύ мс WǳǊƴŀƭ {ȅŀǊƛŀƘ. 

171 Muἕammad al-ẀņƘƛǊ Lōƴ 'ǎƘǹǊΣ Treatise on Maqasid Al-Shariah (The International Institute of Islamic 
Thought (IIIT) and Islamic Book Trust (South East Asia Publisher) 2006), p. 473. Also see Mustafa Omar 
Mohammad and Syahidawati ShahǿŀƴΣ Ψ¢ƘŜ hōƧŜŎǘƛǾŜ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎ ŀƴŘ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ ƛƴ [ƛƎƘǘ 
of Maqasid Al-{ƘŀǊƛŀƘΥ ! /ǊƛǘƛŎŀƭ wŜǾƛŜǿΩ όнлмоύ мо aƛŘŘƭŜ-East Journal of Scientific Research 75, p. 79. 

172 Ibid., p. 118. 

173 Wahbah Zuhaili, Al-Wajiz Fi Ushuli Al-Fiqh (Darl Al-Fikr 1995) 

174 !ǘƛŜǉ !ƳƧŀŘŀƭƭŀƘ !ƭŦƛŜΣ Ψ{ǘǳŘƛ LƴǘŜǊǇǊetatif Nilai-Nilai Islam dalam Pengungkapan Laporan Tahunan 
[ŜƳōŀƎŀ YŜǳŀƴƎŀƴ {ȅŀǊƛŀƘΩ όнлмоύ у !Y{9{ όWƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ ŀƴŘ 9ŎƻƴƻƳȅύ мтт 
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2.4.2 The Role of Maqasid As-Sharia' in Islamic Banking  

In regard to Islamic banking, the Maqasid As-Sharia' has undoubtedly a crucial role to 

play in modern financial transactions as the dividing line between what Sharia' law 

ordains as permissible and impermissible. It is akin to the pillars of a building, without 

which the latter will collapse to ruin and destruction. Amidst the increasing call from 

financial practitioners and scholars for the formation of an ethical banking concept, 

especially following the devastating effects of the 2008 financial crisis, the Islamic 

banking industry has shown great promise as a competent and better alternative to the 

conventional banking system175 . With its prohibition of the payment and receipt of 

interest, uncertainty and the non-engagement with industries of questionable ethics, 

Islamic banking may already provide the sought-after blueprint of an ideal banking 

system. 

Importantly, the Maqasid As-Sharia' not only serves as a crucial element in providing 

cohesiveness and clarity to Islamic banking stakeholders, but it also injects the 

necessary boost to the reputation of the industry itself as a viable banking alternative 

that complies with the tenets of the Sharia' law 176 . Since Sharia' compliance is a 

distinctive characteristic of Islamic banking and a major point of attraction for consumers, 

stakeholders have become more conscious and demanding of the need to align their 

financial arrangements with the laws and principles of Sharia' law177. Failure to cater to 

this demand on the part of the IFI or even the occurrence of any non-Sharia' compliance 

                                                           
175 The majority of Islamic financial scholars and practitioners believed that a crisis of failed morality as a 
result of greed, exploitation, and corruption in the financial sector had triggered the global financial 
meltdown in 2008. See Kayed and Hassan, p. 555. Also see aǳƘŀƳƳŀŘ !ȅǳōΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜ aǳǎǘ ¢ǳǊƴ 
to the Roots - ¢ƘŜƳŜ ǘƻ ōŜ tƻƴŘŜǊŜŘ ƛƴ !ŦǘŜǊƳŀǘƘ ƻŦ ǘƘŜ /ǳǊǊŜƴǘ Dƭƻōŀƭ /ǊƛǎƛǎΩ 
<http://www.islamicfinance.de/files/IFIs%20must%20turn%20to%20the%20roots.pdf> accessed 22 
September 2017, p. 3; Tutton; Swartz, p. 409-430; Gamal El-Din; {ŀƳŀǘƘǊƛ YŀǊƛȅŀǿŀǎŀƳΣ Ψ/ƻǊǇƻǊŀǘŜ 
Collapses-¢ƻ ²Ƙŀǘ 9ȄǘŜƴǘ ŘƻŜǎ CŀƛƭǳǊŜ ǘƻ Cƻƭƭƻǿ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ /ƻƴǘǊƛōǳǘŜΩ όноǊŘ !ƴƴƛǾŜǊǎŀǊȅ 
Convention, Sri Lanka, 2011), p. 181; Deutche Welle English, Islamic Banking as an Ethical Alternative 
(YouTube 2012). 

176 Malaysia International Islamic Financial Centre (MIFC), Shariah Compliance in All Matters. The Priority 
of a Robust Islamic Finance Ecosystem (2014), p. 5. Also see {ŀȅŘ CŀǊƻƻƪ ŀƴŘ aƻƘŀƳƳŀŘ CŀǊƻƻǉΣ Ψ{Ƙŀriah 
DƻǾŜǊƴŀƴŎŜ ŦƻǊ LǎƭŀƳƛŎ CƛƴŀƴŎŜΥ /ƘŀƭƭŜƴƎŜǎ ŀƴŘ tǊŀƎƳŀǘƛŎ {ƻƭǳǘƛƻƴǎΩ όнлмоύ р L{w! LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ 
of Islamic Finance, p. 150. 

177 Wafik Grais and Matteo Pellegrini, Corporate Governance and Stakeholders' Financial Interests in 
Institutions Offering Islamic Financial Services (WPS4053, 2006), p. 2; M Umer Chapra and Habib Ahmed, 
Corporate Governance in Islamic Financial Institutions (Occasional Paper No 6, Jeddah, IRTI/IDB, 2002), p. 
23, 74; YŀǊƛƳ DƛƴŜƴŀΣ Ψ{ƘŀǊƛ ΨŀƘ wƛǎƪ ŀƴŘ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ LǎƭŀƳƛŎ .ŀƴƪǎΩ όнлмпύ мп /ƻǊǇƻǊŀǘŜ 
Governance 86, p. 88; bŀǎǎŜǊ aΦ {ǳƭŜƛƳŀƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ .ŀƴƪǎΩ όнлллύ нн WƻǳǊƴŀƭ ƻŦ 
the Budapest University of Economic Sciences and Public Administration 98, p. 3. 



58 

 

events could lead customers to withdraw their deposits or switch banks178 . A field 

interview conducted by Chapra and Ahmed179 in 2001 to study, inter alia, the customersô 

reaction to non-Sharia' compliance by an IFI, highlighted a high prospect of bank runs 

with 130 out of the 153 customers (85.6 per cent) in Bahrain, 109 out of 165 (66.8 per 

cent) in Bangladesh, and 141 out of 150 (94.6 per cent) in Sudan, indicating their 

willingness to withdraw their deposits and move to another bank if their IFI failed to 

comply with Sharia' law in conducting its business 180 . Similarly, in Pakistan, the 

withdrawal risk triggered by the same cause remains significant with research indicating 

that IFI customers had displayed the willingness to sacrifice higher returns and 

convenience for the sake of Sharia' compliance181. 

 

2.4.3 The Islamic Concept of Tahsil Al-Ribh (Attainment of Profit or 

Profit Maximisation) 

As a balancing scale between promoting the well-being of the society on one hand, and 

adhering to the divine commandments, on the other, the Maqasid As-Sharia' serves to 

promote a financial system that not only complies with Sharia' law, but also functions as 

a means for customers to generate profits from a wide array of Sharia'-approved financial 

instruments, which are confined to Murabahah, Mudarabah, Musyarakah, Ijarah, Salam, 

Istisna, Sukuk, or a hybrid of any of these Islamic financial instruments. Indeed, Islam 

recognises the importance of wealth for the continuity of life and strongly urges mankind 

to mutually prosper through the legal means outlined by Sharia' law182. In fact, the 

                                                           
178 Other triggering factors which may exhort the customers to withdraw their funds from the IFIs are the 
ƳƛǎƳŀƴŀƎŜƳŜƴǘ ƻŦ ǘƘŜ ŘŜǇƻǎƛǘƻǊǎΩ ŦǳƴŘΣ Sharia' non-compliance issue, and bad reputation of the services 
offered. See Iŀōƛō !ƘƳŜŘΣ Ψ²ƛǘƘŘǊŀǿŀƭ wƛǎƪ ƛƴ LǎƭŀƳƛŎ .ŀƴƪǎΣ aŀǊƪŜǘ 5ƛǎŎƛǇƭƛƴŜ ŀƴŘ .ŀƴƪ {ǘŀōƛƭƛǘȅΩ 
(International Conference on Islamic Banking: Risk Management, Regulation and Supervision, Jakarta, 
September 30 - October 2), p. 460-465. Also see Guidance on Key Elements in the Supervisory Review 
Process of Institutions Offering Islamic Financial Services [Excluding Islamic Insurance (Takaful) 
Institutions and Islamic Mutual Funds], p. 6; CǊŀƴƪƭƛƴ !ƭƭŜƴ ŀƴŘ 5ƻǳƎƭŀǎ DŀƭŜΣ ΨhǇǘƛƳŀƭ CƛƴŀƴŎƛŀƭ /ǊƛǎŜǎΩ 
(1998) 53 The Journal of Finance 1245, p. 1245; Gerrard and Cunningham, p. 205. 

179 Chapra and Ahmed 

180 Ibid, p. 109, 120. 

181 Kun-Ƙƻ [ŜŜ ŀƴŘ {ƘŀƪƛǊ ¦ƭƭŀƘΣ Ψ/ǳǎǘƻƳŜǊǎϥ !ǘǘƛǘǳŘŜ ¢ƻǿŀǊŘ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ ƛƴ tŀƪƛǎǘŀƴΩ όнлммύ п 
International Journal of Islamic and Middle Eastern Finance and Management 131, p. 137. 

182  ά!ƴŘ ǿƘŜƴ ǘƘŜ tǊŀȅŜǊ ƛǎ ŦƛƴƛǎƘŜŘΣ ǘƘŜƴ Ƴŀȅ ȅŜ ŘƛǎǇŜǊǎŜ ǘƘǊƻǳƎƘ ǘƘŜ ƭŀƴŘΣ ŀƴŘ ǎŜŜƪ ƻŦ ǘƘŜ ōƻǳƴǘȅ ƻŦ 
God: and celebrate the praises of God ofteƴ όŀƴŘ ǿƛǘƘƻǳǘ ǎǘƛƴǘύΥ ǘƘŀǘ ȅŜ Ƴŀȅ ǇǊƻǎǇŜǊέ (Surah Al-WǳƳǳΩŀƘ 
62:10) of Ali 



59 

 

Prophet Muhammad (p.b.u.h.) himself had served as a tradesman; a profession also 

adopted by his companions and the subsequent Sharia' jurists such as the third Caliph 

Uthman Bin Affan and Imam Abu Hanifa, the founder of the Hanafi school of Islamic 

jurisprudence183. 

By the same token, the idea of profit maximization also received a strong support from 

influential Sharia' jurists such as Ibn Khaldun184, who opined that mankind enjoys the 

right to profit from mutual trades; and Al-Sayyid Sabiq185 and Imam Al-Syarbini186, who 

both opined that Sharia' law allows the accumulation of wealth from trading transactions 

when both contracting parties have reached an agreement. In the modern context, the 

International Islamic Fiqh Academy (óIIFAô)187, a ruling body under the auspices of the 

Organisation of Islamic Cooperation (óOICô), also issued a corresponding Fatwa that 

affirms the above stance on profit maximisation if it conforms with the perimeters allowed 

by Sharia' law such as the avoidance of Riba', Gharar, and Maysir in business 

transaction; the promotion of SRI; and adherence to other ethics in Muammalat188. 

Although Sharia' law abstains from prescribing a specific maximum profit margin and 

allows a trader to accumulate as much profit as possible, it highly encourages the trader 

to apply the customary ethics in Muammalat such as generosity and leniency in trade189. 

                                                           
183 Nicholas IΦ5Φ CƻǎǘŜǊΣ ΨLǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜǎ ƻƴ ǘƘŜ [ŀǿ ƻŦ .ǳǎƛƴŜǎǎ hǊƎŀƴƛǎŀǘƛƻƴǎ LΥ !ƴ hǾŜǊǾƛŜǿ ƻŦ ǘƘŜ 
Classical Sharia and a Brief Comparison of the Sharia Regimes with Western-{ǘȅƭŜ [ŀǿΩ όнлмлύ мм 
European Business Organization Law Review (EBOR) 3, p. 26. 

184  Ibn Khaldun (Abdul Rahman bin Muhammad bin Khaldun Al-Hadrami), Al-Muqaddimah (The 
Introduction) (Dewan Bahasa dan Pustaka 1995), p. 467. 

185 Al-Sayyid Sabiq, Fiqh Al-Sunna (The Jurisprudence of Tradition), vol 3 (Maktabat Al-Qahira 1994), p. 
147. 

186 Al-Syarbini Muhammad Al-Khatib, Al-Iqna' Fi Had Al-Fadz Bi Abi Suja' (The Persuasion: Understanding 
the Text of Abi Suja), vol 2 (Maktabah Wa Matba'ah Sulaiman Mar'ei 1995), p. 142. 

187 The International Islamic Fiqh Academy, (2017)  <http://www.fiqhacademy.org.sa/> accessed 22 
September 2017 

188 TƘŜ LLC!Ωǎ Sharia' resolution is not binding on the OIC member states. Yet, it is very persuasive, 
especially within the Islamic banking fraternity since the IIFA commands a wider respect than the other 
two standard-setting bodies, namely the AAOIFI and the IFSB. See The Maximum Profit Margin for Traders. 
Also see IŀōƘŀƧŀƴ {ƛƴƎƘΣ ΨCƛǉƘ !ŎŀŘŜƳȅ aǳǎǘ aŀƪŜ ¢ƘƻǊƻǳƎƘ {ǘǳŘȅ ƻŦ LǎǎǳŜǎΩ The Malaysian Reserve 
(Kuala Lumpur, 3 November 2009) Islamic Finance <http://aibim.com/content/view/2142/105/> 
accessed 18 June 2017 

189 From a common understanding, many would believe that generosity and leniency in trade will hinder 
the accumulation of wealth. On the contrary, the Muslims believe that generosity or leniency in business 
will only invite blessings from God and prosper the business based on the provisions in the Holy Quran 
such as, inter alia, άDƻŘ ƛǎ ƴŜǾŜǊ ǳƴƧǳǎǘ ƛƴ ǘƘŜ ƭŜŀǎǘ ŘŜƎǊŜŜΥ ƛŦ ǘƘŜǊŜ ƛǎ ŀƴȅ ƎƻƻŘ όŘƻƴŜύΣ IŜ ŘƻǳōƭŜǘƘ ƛǘΣ ŀƴŘ 
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Above all, Sharia' law advises mankind to observe moderation in their pursuit of profit 

whilst striving to maximise the holistic good of society190 as opposed to focusing on 

enriching themselves191. 

 

2.4.4 Islamic Legal Maxims of Risk and Profit ï Al-Ghunm Bil Ghurm 

and Al-Kharaj Bi-Dhaman 

As the rule of thumb in Fiqh Al-Muammalat, Sharia' law mandates that the return of profit 

is only justifiable when it results from the active participation and fair undertaking of risks 

between the contracting parties. This mandatory correlation between the risk and profit 

return is captured in the Islamic legal maxim of Al Ghunm Bil Ghurm (no risk, no return) 

and Al Kharaj Bi-Dhaman (the right to return is justifiable by assuming the risk of loss)192, 

and also reflected in the famous Al-Majelle Al-Ahkam Al-Adliyah, a codification of the 

Hanafiôs school commercial law that was adopted by Syria and Jordan until 1949 and 

1970 respectively193. In simple terms, these maxims postulate that the entitlement to 

profits would depend on the outcome of the entrepreneurial endeavours and the agreed 

risk sharing between the contracting parties rather than on a pre-determined interest 

rate. 

In these legal maxims, Sharia' law provides a distinction between the profit or órate of 

return from capitalô and the interest in the sense that the return of profit is only justifiable 

if it flows naturally from the outcome of the business endeavours between the contracting 

                                                           
giveth from His own presence a great rewardέ (Surah An-bƛǎŀΩ 4: 40); and άIŜ ǘƘŀǘ ŘƻŜǘƘ ƎƻƻŘ ǎƘŀƭƭ ƘŀǾŜ 
ǘŜƴ ǘƛƳŜǎ ŀǎ ƳǳŎƘ ǘƻ Ƙƛǎ ŎǊŜŘƛǘΧέ (Suran Al-!ƴΩŀƳ 6:160) of Ali 

190 Baker Ahmad Alserhan, The Principles of Islamic Marketing (Gower Publishing, Ltd. 2011), p. 11-12. 
Also see Shanmugam and Zaha Rina, p. 76-77. 

191 ½ǳōŀƛǊ IŀǎŀƴΣ Ψ¢ƘŜƻǊȅ ƻŦ tǊƻŦƛǘΥ ¢ƘŜ LǎƭŀƳƛŎ ±ƛŜǿǇƻƛƴǘΩ όмфуоύ м WƻǳǊƴŀƭ ƻŦ Research in Islamic 
Economics 1, p. 8-12. Also see IŀǎŀƴΣ ΨLƴ {ŜŀǊŎƘ ƻŦ ǘƘŜ tŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ {ƘŀǊƛΩŀƘ {ŎƘƻƭŀǊǎ ƻƴ {ƘŀǊƛΩŀƘ 
DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳΩ, p. 7-14. 

192 Bank Negara Malaysia, Financial Stability and Payment Systems Report 2013, p. 87. Also see M Fahim 
YƘŀƴΣ ΨCƛǉƘ CƻǳƴŘations of the Theory of Islamic Economics: A Survey of Selected Contemporary Writings 
ƻƴ 9ŎƻƴƻƳƛŎǎ wŜƭŜǾŀƴǘ {ǳōƧŜŎǘǎ ƻŦ CƛǉƘΩ ό¢ƘŜƻǊŜǘƛŎŀƭ CƻǳƴŘŀǘƛƻƴǎ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎΣ LǎƭŀƳŀōŀŘΣ нр-
27 March 2000), p. 69; {ŀƛŦǳƭ !ȊƘŀǊ wƻǎƭȅ ŀƴŘ aƻƘŀƳƳŀŘ !ǎƘŀŘƛ aƻƘŘ ½ŀƛƴƛΣ Ψwƛǎƪ-Return Analysis of 
LǎƭŀƳƛŎ .ŀƴƪǎϥ LƴǾŜǎǘƳŜƴǘ 5ŜǇƻǎƛǘǎ ŀƴŘ {ƘŀǊŜƘƻƭŘŜǊǎϥ CǳƴŘΩ όнллуύ оп aŀƴŀƎŜǊƛŀƭ CƛƴŀƴŎŜ сфр, p. 296. 

193 To illustrate, article 85 of the Al-Majelle ǎǘŀǘŜǎ άthe benefit of a thing is a return for the liability for loss 
arising from that thingέΤ ŀǊǘƛŎƭŜ утΣ άthe detriment is a return for the benefitέΤ ŀƴŘ ŀǊǘƛŎƭŜ ууΣ άthe burden 
is in proportion to the benefit and the benefit in proportion to the burdenέ. See Al-Majalla Al-Ahkam Al-
Adaliyyah (The Majelle); William M Ballantyne, Essays and Addresses on Arab Laws (Routledge 2011), p. 
129-130. 
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parties194. Since an IFI cannot generate profit from the practice of lending money, it must 

revisit its business strategy for suitable alternatives that can allow it to maximise the 

shareholders and other stakeholdersô value within the permissible ambit of Sharia' law. 

For example, under the Mudarabah instrument195, the bank acts as a Rabb Al-Mal 

(financier) to provide the capital injection to a Mudharib (entrepreneur) of an approved 

business venture. Whilst the Rabb Al-Mal solely bears the financial risk, the Mudharib 

will bear all risks associated with the execution and operation of the entrepreneurship.  

Although the ultimate control over the entrepreneurial activity lies with the Mudharib, the 

Rabb Al-Mal has a major say in important investment decisions such as the period for 

investment, location, type of project, commingling of funds and participation of other 

investors196. In Mudarabah, both the Rabb Al-Mal and the Mudharib will share the profits 

at a predetermined ratio while any financial losses is borne solely by the Rabb Al-Mal 

unless it can prove any negligence or breach of any contractual provision by the 

Mudharib197. With this in mind, the Rabb Al-Mal or the IFI can justify its acquisition of 

profits as it has already fulfilled its part of the bargain by undertaking its share of the risk 

within the entrepreneurship endeavour, namely the financial risk. In addition, since the 

IFI can filter incoming applications for Mudarabah financing, it can mitigate its risk 

exposures, thus ensuring a viable business environment with a higher degree of 

profitability that also complies with this Sharia' law maxim. Alternatively, another Islamic 

banking instruments such as Musharakah also fulfils the maxim, in which the contracting 

parties will share an equal ratio of the profits and financial losses resulting from the 

venture, thus levelling the IFIôs risk exposure with its investors. 

 

                                                           
194 Shanmugam and Zaha Rina, p. 3. Also see Iǳǎǎŀƛƴ D wŀƳƳŀƭΣ Ψ¢ƘŜ LƳǇƻǊǘŀƴŎŜ ƻŦ {ƘŀǊƛϥŀƘ {ǳǇŜǊǾƛǎƛƻƴ 
ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ όнлл6) 3 Corporate Ownership and Control, p. 204-205. 

195 An example of Mudarabah-based instrument that the IFI can offer is a Mudarabah-current account 
product. In contrast to the ordinary Islamic savings account in which the payment of dividends depends 
on ǘƘŜ LCLΩǎ ŘƛǎŎǊŜǘƛƻƴΣ ŎǳǎǘƻƳŜǊǎ ǿƛǘƘ ŀ Mudarabah-current account enjoy a share of the profits 
generated based on a pre-determined ratio agreed when opening the current account. See Bank Negara 
Malaysia, Shariah Resolutions in Islamic Finance - Second Edition, p. 26-27. Also see Shaharuddin, p. 130. 

196 Beck, Demirgüç-Kunt and Merrouche, p. 435. Also see Shariah Standard on Mudarabah BNM/RG/GL 
012-4, p. 5. 

197 Shariah Standard on Mudarabah BNM/RG/GL 012-4, p. 14. 
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2.4.5 Challenges in Balancing the Maqasid As-Sharia' and Profit 

Objective 

Similar to the Western banking institutions, IFIs operate as commercial institutions with 

an interest in generating profits from their diverse financial products and services. As the 

IFIs are not charitable organisations, it would appear challenging to balance the need to 

adhere to the Maqasid As-Sharia', on one hand, and the maximisation of profit, on the 

other. The common preference of the latter has often caused theological difficulty to the 

IFIôs Sharia' advisors in promoting the socio-economic functions of the IFIs, especially 

when their profit maximisation endeavours indulge elements deemed Makruh or Haram 

under the Sharia' law198.  

Consequently, the prevalence of the profit maximisation ideology within the IFIôs 

objectives has provoked criticisms from Sharia' scholars, industry practitioners and 

Islamic banking enthusiasts, who had questioned the low application of the Maqasid As-

Sharia' in the IFIsô actual practices. For instance, Saleem199 complained that the IFIs did 

not practise what they preached with interest being charged but disguised behind the 

Islamic veil. Ariff and Rosly200 , Bacha201, and Zaman and Movassaghi202 claimed the 

products offered by the IFIs bear close resemblance to those of the Western financial 

                                                           
198 !ƴ LǎƭŀƳƛŎ ōŀƴƪŜǊ ǿŀǎ ǉǳƻǘŜŘ ǎǘŀǘƛƴƎΣ άAs far as (my bank) is concerned, we are very committed to the 
development of the Islamic financial market. It is a meaƴǎ ǘƻ ŜƴƘŀƴŎŜ ƻǳǊ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ǾŀƭǳŜΦ CǊƻƳ ŀƴ 
institutional perspective, we do not see Islamic banking either as a religious requirement or a social need. 
²Ŝ ǎŜŜ ƛǘ ƳƻǊŜ ƛƴ ǘŜǊƳǎ ƻŦ Ƙƻǿ ǿŜ ƳƛƎƘǘ ŜƴƘŀƴŎŜ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ǾŀƭǳŜέ. See a tŀǊƪŜǊΣ Ψ¢ǎǳƴŀƳƛ ¢ǊŀƎŜŘȅ 
9ȄǇƻǎŜǎ /{w CŀƛƭǳǊŜΩ LǎƭŀƳƛŎ .ŀƴƪŜǊ млу, p. 108-109. Also, several empirical researches have pointed out 
ǘƘŀǘ ǘƘŜ ǇǊƻŦƛǘ ƳŀȄƛƳƛǎŀǘƛƻƴ ƛŘŜƻƭƻƎȅ ǊŜƳŀƛƴǎ ǊƻƻǘŜŘ ŘŜŜǇ ǿƛǘƘƛƴ ǘƘŜ LCLΩǎ ōǳǎƛƴŜǎǎ ŀƎŜƴŘŀ ǘƻ ǘƘŜ ŜȄǘŜƴǘ 
that it can contradict the interest of the Maqasid As-Sharia'. See Choudhury, p. 1-42. Also see IŀǎŀƴΣ ΨLƴ 
{ŜŀǊŎƘ ƻŦ ǘƘŜ tŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ {ƘŀǊƛΩŀƘ {ŎƘƻƭŀǊǎ ƻƴ {ƘŀǊƛΩŀƘ DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳΩ, p. 7-14; Tutton 

199 Muhammad Saleem, Islamic Banking-A $300 Billion Deception: Observations and Arguments on Riba 
(interest Or Usury), Islamic Banking Practices, Venture Capital and Enlightenment (Xlibris Corp 2006). Also 
see Tawfique Al-aǳōŀǊŀƪ ŀƴŘ bƻƻǊ aƻƘŀƳƳŀŘ hǎƳŀƴƛΣ Ψ!ǇǇƭƛŎŀǘƛƻƴǎ ƻŦ aŀǉŀǎƛŘ !ƭ-{ƘŀǊƛΩŀƘ ŀƴŘ 
aŀǎƭŀƘŀƘ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ tǊŀŎǘƛŎŜǎΥ !ƴ !ƴŀƭȅǎƛǎΩ όLƴǘŜǊƴŀǘƛƻƴŀƭ {ŜƳƛƴŀǊ ƻƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΣ YƻǳŎƘƛΣ п-
6 October 2010), p. 10-13; 9ƳƛǊŀǘŜǎ нпκтΣ ΨLǎƭŀƳƛŎ .ŀƴƪǎ {ƘƻǳƭŘ ōŜ bŀƳŜŘ ϥ9ǘƘƛŎŀƭ .ŀƴƪǎϥΩ Emirates 24/7 
(United Arab Emirates, 9 December 2013) <http://www.emirates247.com/business/economy-
finance/islamic-banks-should-be-named-ethical-banks-2013-12-09-1.530641> accessed 3 September 
2017. 

200 Ariff and Rosly, p. 301-319. Also see Khan; Zaman and Movassaghi 

201 hōƛȅŀǘƘǳƭƭŀ LǎƳŀǘƘ .ŀŎƘŀΣ Ψ¢ƘŜ LǎƭŀƳƛŎ LƴǘŜǊ .ŀƴƪ aƻƴŜȅ aŀǊƪŜǘ ŀƴŘ ŀ 5ǳŀƭ .ŀƴƪƛƴƎ {ȅǎǘŜƳΥ ǘƘŜ 
aŀƭŀȅǎƛŀƴ 9ȄǇŜǊƛŜƴŎŜΩ όнллуύ м LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ ŀƴŘ aƛŘŘƭŜ 9ŀstern Finance and 
Management 210 

202 Zaman and Movassaghi 
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institutions. Hasan203 argued that there was a lack of integration of the Maqasid As-

Sharia' in modern Islamic banking products and services. Finally, Dusuki204 reiterated 

the importance of realising the Maqasid As-Sharia' within the IFIôs financial operations 

as a key differentiator between the Islamic and Western banking system205. 

It is arguable that these criticisms bear a certain degree of truth. There actually exist 

several controversial practices within the Islamic banking industry, which have since 

raised considerable doubts of the óIslamicityô of the existing financial products and 

services in todayôs market further substantiating the claim of óhair-splittingô differences 

between the Islamic and the Western banking products and services. For example, there 

is a lack of difference between the profits rates of IFIs and the interest rates of the 

Western financial institutions206. Additionally, Anuar et al207 discovered that there exists 

a significant link between these rates with the fluctuation of the interest rates of the 

Western financial institutions influencing the profit rates of the IFIs, thus raising doubts 

of the profit-and-loss sharing paradigm of Islamic banking. 

In another example, the majority of the Mudarabah-based equity financing (partnership), 

which encapsulate the Sharia' requirement of profit-and-risk sharing, was practised as 

Murabahah-based debt financing (mark-up sale) since the latter enabled the IFIs to 

generate quick profits208. Another example is Bai Al-Inah, in which a commodity is 

purchased and immediately sold at a marked-up price for profit. For example, a vendor 

sold a computer to a purchaser for US$ 5,500 on a deferred payment basis. The 

purchaser then sold it back to the vendor for US$ 5,000 cash. Here, although the 

purchaser has obtained US$ 5,000 in cash, he is still obliged to pay US$ 5,500 to the 

                                                           
203 IŀǎŀƴΣ ΨLƴ {ŜŀǊŎƘ ƻŦ ǘƘŜ tŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ {ƘŀǊƛΩŀƘ {ŎƘƻƭŀǊǎ ƻƴ {ƘŀǊƛΩŀƘ DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳΩ, p. 4. 

204 Dusuki and Abozaid, p. 144-165. 

205 άΧǘƘŜ ǊŜŀƭƛǎŀǘƛƻƴ ƻŦ aŀǉŀǎƛŘ !ǎ-Sharia', should be equally looked into especially in structuring a 
financial product. Otherwise, Islamic banks are just an exercise of semantics; their functions and 
operations are no different from conventional banks, except in their use of euphemisms to disguise interest 
and circǳƳǾŜƴǘ ǘƘŜ Ƴŀƴȅ {ƘŀǊƛŀϥ ǇǊƻƘƛōƛǘƛƻƴǎέ. See ibid, p. 144. 

206 Chong and Liu 

207 Anuar, Mohamad and Shah, p. 35. 

208 Murabahah is the most common mode of financing preferred by the IFIs today, accounting to 90 per 
cent of the total Islamic financing as its mark-up concept enables the IFIs to generate quick profits. See 
Vizcaino; International Shari'ah Research Academy for Islamic Finance (ISRA) and Thomson Reuters, 
Islamic Commercial Law Report 2017, p. 28; Thomson Reuters, p. 31; {Ƙƻŀƛō DƘƛŀǎΣ Ψ¢Ǌŀƴǎƭŀǘƛƻƴ ƻŦ 
ϥaǳǊŀǿǿŀƧŀ LǎƭņƳơ .ŀȅƴƪņǊơ ŀǿǊ WŀƳƘǹǊ ¦ƭŀƳņ ƪŀȅ aŀǿǉŀŦ ƪņ YƘǳƭņἹa' - A Collective Fatwa Against 
LǎƭŀƳƛŎ .ŀƴƪƛƴƎΩ ώнлмнϐ ²ƛƭŜȅ ϧ {ƻƴǎ, p. 9. 
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vendor on a deferred basis. Apparently, it is arguable that the main motive behind Bai 

Al-Inah is to obtain a quick cash instead of extracting the usufruct from the purchased 

commodity. In other words, Bai Al-Inah can operate as a stratagem that provides a óback 

doorô for the IFIs to circumvent the Sharia' law prohibition of Riba' through the 

manipulation of sale and purchase methods. 

Then again, it is interesting to note that industry practitioners have perceived the 

presence of these ómodernô products as necessary and pivotal to enable the Islamic 

banking industry to stand in parallel to, and compete with the more established Western 

banking system209. In the same vein, this argument is flawed as a means of justifying 

any indiscriminate departure from the crucial principles of Maqasid As-Sharia'. The mere 

cosmetics and masquerading of Western banking products as Islamic banking products 

even prompted Pakistani Sharia' scholars to issue a Fatwa in 2009 that declared Islamic 

banking as Haram, or unconstitutional according to the tenets of Sharia' law, though 210.  

 

2.5 Conclusion 

This chapter has attempted to explain the conceptual dimension and theoretical 

framework of Islamic banking from the Sharia' law perspectives by referring to the 

principles of Muammalat, which are derived from both the primary and secondary 

sources of Sharia' law. Contrary to the conventional banks, IFIsô operations must be 

based on the Maqasid As-Sharia', which are identified as the prohibition of Ribaô, Gharar, 

Maysir, Hilah, and the promotion of ethical business practices such as justice, fairness 

and transparency. The 2008 global financial crisis has created an urgent-yet-unique 

                                                           
209  WƻƘƴ CƻǎǘŜǊΣ ΨIƻǿ {ƘŀǊƛŀ-/ƻƳǇƭƛŀƴǘ ƛǎ LǎƭŀƳƛŎ .ŀƴƪƛƴƎΚΩ ../ bŜǿs, 11 December 2009 
<http://news.bbc.co.uk/2/hi/business/8401421.stm> accessed 22 September 2017 

210 Ghias, p. 4-20. It is worth noting that Islamic banking constitutes a portion of a larger and emerging 
sector called the Halal industry, which also comprises other lines of business such as logistics, 
pharmaceutical, and production of foods among many others. The global Halal economy is expected to 
hit US$ 2.3 trillion by 2017-end and top US$ 3.7 trillion by 2019. As the various Halal businesses would 
continuously demanding capital injections, it can provide the IFIs with an ideal platform to offer their 
ŦƛƴŀƴŎƛŀƭ ǊŜǎƻǳǊŎŜǎ ƛƴ ŎǊƛǘƛŎŀƭ ŀǊŜŀǎ ǎǳŎƘ ŀǎ ƳƛŎǊƻŦƛƴŀƴŎŜΣ ŀƴŘ ǎƳŀƭƭ ŀƴŘ ƳŜŘƛǳƳ ŜƴǘŜǊǇǊƛǎŜ ό{a9ΩύΦ {ƛƴŎŜ 
the Halal industry epitomizes its business sphere as the embodiment of Sharia' compliance in both form 
and substance, it serves all the more reason for Islamic banking to retain its competitiveness whilst 
remaining true to the Sharia' ǇǊƛƴŎƛǇƭŜǎ ǘƻ ōƻƻǎǘ ǘƘŜ ǎǘŀƪŜƘƻƭŘŜǊǎΩ ŎƻƴŦƛŘŜƴŎŜ ƛn the viability of the entire 
industry. See ¢ǊŀŘŜ !ǊŀōƛŀΣ ΨDƭƻōŀƭ Iŀƭŀƭ LƴŘǳǎǘǊȅ DǊƻǿǎ уǇŎ ǘƻ Iƛǘ ¦{ϷнΦо ¢ǊƛƭƭƛƻƴΩ ¢ǊŀŘŜ !ǊŀōƛŀΣ нр WǳƴŜ 
2017 <http://www.tradearabia.com/news/MISC_326749.html> accessed 16 August 2017 Sophie Morlin-
¸ǊƻƴΣ ΨaŀƪŜǳǇΣ aŜŘǎ ŀƴŘ {ǇƻǊǘǎ ²ŜŀǊΥ ²Ƙȅ Iŀƭŀƭ Iŀǎ .ŜŎƻƳŜ .ƛƎ .ǳǎƛƴŜǎǎΩ /bbΣ нф !ǳƎǳǎǘ нлмс 
<http://edition.cnn.com/2016/08/29/world/halal-industry/index.html> accessed 21 September 2017 
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awareness among banking consumers of the need for an alternative to complement the 

Western banking system, which had since suffered from a crisis of failed morality211. 

Meanwhile, the Islamic banking system, which is identified as a viable banking 

alternative212, has long focused on the concept of a banking institution not only as a 

medium to generate profit, but also as a tool to integrate and prioritise the Maslahah 

(public interest) and ethical values in banking practices. In reality, however, Islamic 

banking is not yet deserving of such an accolade, at least amidst the presence of several 

highlighted controversial products and practices within the industry. In addition, empirical 

research has shown that conflicting opinions between Islamôs four major schools of 

thought may have contributed to the inconsistency of Sharia' rulings with regards to 

Islamic banking products such as, inter alia, Bai Al-Inah, Tawarruq, and Murabahah213. 

To summarise, this chapter provides a comprehensive literature overview of the concept 

of banking from an Islamic perspective, particularly its application to IFIsô practices. An 

understanding of Islamic banking is essential in order to inform the reader of the 

corresponding issues that will be discussed in the subsequent chapters. Chapter 3 will 

further explore the conceptual and foundational dimensions of corporate governance 

under the Sharia' law and highlight its differences and diversities vis-à-vis the Western 

corporate governance system.  

                                                           
211 Hendry; Kayed and Hassan, p. 555. Also see !ȅǳōΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜ aǳǎǘ ¢ǳǊƴ ǘƻ ǘƘŜ wƻƻǘǎ - Theme to 
be Pondered ƛƴ !ŦǘŜǊƳŀǘƘ ƻŦ ǘƘŜ /ǳǊǊŜƴǘ Dƭƻōŀƭ /ǊƛǎƛǎΩ, p. 3; Tutton; Swartz, p. 409-430; Gamal El-Din; 
Kariyawasam, p. 181; English 

212 In 2009, the Vatican City declared their recognition of Islamic Finance as one of the alternatives to 
global financial crisis and Pope Benedict XVI urged financial experts to study the Islamic banking model. 
See [ƻǊŜƴȊƻ ¢ƻǘŀǊƻΣ Ψ±ŀǘƛŎŀƴ {ŀȅǎ LǎƭŀƳƛŎ CƛƴŀƴŎŜ aŀȅ IŜƭǇ ²ŜǎǘŜǊƴ .ŀƴƪǎ ƛƴ /ǊƛǎƛǎΩ .ƭƻƻƳōŜǊƎΣ п aŀǊŎƘ 
2009 <http://www.cimer.org.au/documents/vatican.pdf> accessed 17 September 2017 

213  5ǳǎǳƪƛΣ Ψ/ƻƳƳƻŘƛǘȅ aǳǊŀōŀƘŀƘ tǊƻgramme (CMP): An Innovative Approach to Liquidity 
aŀƴŀƎŜƳŜƴǘΩ, p. 10. Also see Wan Deraman, . There also exists many other Islamic schools of 
jurisprudence apart from the major four such as Zahiri, !ǿȊŀΩŜ, Zaydee, Laythee, Thawree, Jareeri, etc. In 
fact, no less than 19 schools had appeared between the 1st and the 4th century. However, the majority of 
Sharia' jurists in modern times regarded the four major schools as the Muktabar (officially recognised or 
popular) ones because of their better documentation and more established Sharia' legal methodologies, 
procedures, and Sharia' Hukm (Sharia' ruling). See A.S. Al-Mansur, Kedudukan Mazhab Dalam Syari'at 
Islam (The Position of Mazhab According to the Islamic Principles) (Pustaka Al Husna 1984), p. 82-84. Also 
see Muhammad Saed Abdul-Rahman, Islam: Questions And Answers-Schools of Thought, Religions and 
Sects (MSA Publication Limited 2003); Ibn Hajar' Asqalani, Tahdib Al-Tahdib (published in Beirut, Dar Al-
Kutub Al-Ilmiyya) 
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CHAPTER 3: THE ISLAMIC CORPORATE GOVERNANCE FRAMEWORK1 

3.0 Introduction 

Corporate governance forms an indispensable element in the structure of any 

corporation. For an important institution such as a bank, a strong corporate governance 

framework serves as a crucial feature in maintaining the publicôs trust in the institution 

as a guardian and intermediary for the safekeeping of money and the rewarding of 

investment. Gradually, the concept of corporate governance has developed and begun 

to attract renewed attention from policymakers around the world, particularly after a 

series of landmark corporate failures over the last few decades. These failures included 

the collapse of Barings Bank in 1995, Enron, Arthur Andersen and WorldCom in 2002, 

Merrill Lynch, Bear Stearns and Lehmann Brothers in 2008, and the subsequent inability 

of major banks such as the Royal Bank of Scotland and Lloyds Banking Group to sustain 

themselves without government support2. 

As soon as the sub-prime mortgage crisis in the United States of America triggered the 

global financial crisis in 2008, the after-effects swiftly reached the European continent 

and started to take its toll on several high-profile European financial institutions. In the 

United Kingdom, the crisis severely hit Northern Rock and prompted the government to 

nationalise the bank in February 20083. In Germany, the IKB Deutsche Industriebank 

became the first financial institution in the country to be rescued by a government-led 

bailout4 . Sachsen LB followed suit when it was bailed out by Landesbank Baden-

                                                           
1  A major segment of this chapter was presented at the 10th International Conference on Islamic 
Economics and Finance on the 22-25th March 2015 in Doha, Qatar and the Islamic Finance and Law 
Conference 2015 on the 14-15th May 2015 in University College Dublin, Ireland.  

2 Kariyawasam, p. 178-181; Jerry W Markham, A Financial History of the United States: From Enron-Era 
Scandals to the Subprime Crisis (2004-2006); From the Subprime Crisis to the Great Recession (2006-2009) 
(Routledge 2015); WƻƘƴ /Φ /ƻŦŦŜŜΣ Ψ²Ƙŀǘ ²Ŝƴǘ ²ǊƻƴƎΚ !ƴ Lƴƛǘƛŀƭ Lƴǉǳiry Into the Causes of the 2008 
CƛƴŀƴŎƛŀƭ /ǊƛǎƛǎΩ όнллфύ ф WƻǳǊƴŀƭ ƻŦ /ƻǊǇƻǊŀǘŜ [ŀǿ {ǘǳŘƛŜǎ м, p. 10; Paul H Dembinski and others, Enron 
and World Finance: A Case Study in Ethics (Springer 2006), p. 19, 143. 

3 Iȅǳƴ {ƻƴƎ {ƘƛƴΣ ΨwŜŦƭŜŎǘƛƻƴǎ ƻƴ bƻǊǘƘŜǊƴ wƻŎƪΥ ¢ƘŜ .ŀƴƪ wǳƴ ǘƘŀǘ IŜǊŀƭŘŜŘ ǘƘŜ Dƭƻōŀƭ CƛƴŀƴŎƛŀƭ /ǊƛǎƛǎΩ 
(2009) 23 The Journal of Economic Perspectives 101, p. 101-102; WŀƴŜ /ǊƻŦǘ ŀƴŘ /ƘǊƛǎ DƛƭŜǎΣ ΨCǳǊȅ ƻǾŜǊ 
wƻŎƪ bŀǘƛƻƴŀƭƛǎŀǘƛƻƴΩ Financial Times (17 February 2008) <http://www.ft.com/intl/cms/s/0/9ba3c422-
dd6e-11dc-ad7e-0000779fd2ac.html#axzz3ZMHmBKdc> accessed 28 August 2017; United Nations, 
Corporate Governance in the Wake of the Financial Crisis: Selected International Views (United Nations 
Conference on Trade and Development, 2010), p. 57. 

4DǊŀƴǘ YƛǊƪǇŀǘǊƛŎƪΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ [Ŝǎǎƻƴǎ ŦǊƻƳ ǘƘŜ CƛƴŀƴŎƛŀƭ /ǊƛǎƛǎΩ όнллфύ нллф h9/5 WƻǳǊƴŀƭΥ 
Financial Market Trends, p. 81; LǾŀǊ {ƛƳŜƴǎŜƴΣ Ψhn Europe: IKB Bail-ƻǳǘ CŀŎŜǎ /ǊƛǘƛŎƛǎƳΩ Financial Times (3 
August 2007) <http://www.ft.com/intl/cms/s/0/38cadc06-41e1-11dc-8328-
0000779fd2ac.html#axzz3ZMHmBKdc> accessed 15 September 2017; United Nations, p. 57, 71. 
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Wurttemberg, a public-sector bank5. In France, the crisis prompted BNP Paribas to halt 

withdrawals from its three investment funds after witnessing their share price plunged by 

almost 20 per cent in less than two weeks6.  

Since then, the global financial crisis had exposed the Western banking industry to 

concerns from economists regarding its business strategies, solvency, image, reputation, 

and public relations7. In the United States, the credit crunch has brought a crisis of 

reputation to its banking industry with banking institutions performing worse than 

pharmaceutical companies, oil and gas companies, airlines, media outlets, and 

telecommunication firms in terms of reputation with the public8. Similarly, in Europe, the 

Eurozone sovereign debt crisis severely affected public confidence in European financial 

institutions9. After the 2008 financial crisis, the banking industry ranked as the least 

trusted industry globally as a result of having a poor reputation for illegal and unethical 

                                                           
5 Kirkpatrick, p. 81; LǾŀǊ {ƛƳŜƴǎŜƴΣ Ψ{ŀŎƘǎŜƴ [. ƛǎ .ŀƛƭŜŘ ƻǳǘ ŀǎ /ǊŜŘƛǘ /ǊǳƴŎƘ Cŀƭƭƻǳǘ ²ƛŘŜƴǎΩ Financial 
Times (Frankfurt, 18 August 2007) <http://www.ft.com/intl/cms/s/0/9e6e71ac-4d22-11dc-a51d-
0000779fd2ac.html#axzz3ZMHmBKdc> accessed 14 September 2017; United Nations, p. 71. 

6 .ŀƴƪǎΩ ǎƘŀǊŜǎ ƘŀǾŜ ŘǊŀǎǘƛŎŀƭƭȅ ŘǊƻǇǇŜŘ ŀǊƻǳƴŘ ǘƘŜ ƎƭƻōŜΦ .ŜǘǿŜŜƴ WŀƴǳŀǊȅ ς December 2008, the banks 
in the US recorded losses of US$ 423.7 billion in market value, followed by the UK at US$ 307.1 billion.  
See DŜǊǘ ²ŜƘƛƴƎŜǊΣ Ψ[Ŝǎǎƻƴǎ ŦǊƻƳ ǘƘŜ CƛƴŀƴŎƛŀƭ aŀǊƪŜǘ ¢ǳǊƳƻƛƭΥ /ƘŀƭƭŜƴƎŜǎ !ƘŜŀŘ ŦƻǊ ǘƘŜ Cƛƴancial 
LƴŘǳǎǘǊȅ ŀƴŘ tƻƭƛŎȅ aŀƪŜǊǎΩ ώнллуϐ CƛƴŀƴŎƛŀƭ aŀǊƪŜǘ ¢ǊŜƴŘǎ, p. 4. Also see Shin, p. 102; Sebastian Boyd, 
Ψ.bt tŀǊƛōŀǎ CǊŜŜȊŜǎ CǳƴŘǎ ŀǎ [ƻŀƴ [ƻǎǎŜǎ wƻƛƭ aŀǊƪŜǘǎΩ .ƭƻƻƳōŜǊƎΣ мл !ǳƎǳǎǘ нллт 
<https://www.bloomberg.com/news/articles/2007-08-09/bnp-paribas-freezes-funds-as-loan-losses-roil-
markets> accessed 22 September 2017; ¢ƘƻƳǎƻƴ wŜǳǘŜǊǎΣ Ψ.bt CǊŜŜȊŜǎ ϷнΦн .ƛƭƭƛƻƴ ƻŦ CǳƴŘǎ hǾŜǊ 
{ǳōǇǊƛƳŜΩ ¢ƘƻƳǎƻƴ Reuters, 9 August 2007 <http://www.cnbc.com/id/20188987> accessed 18 
September 2017; /bbΣ Ψ¢ƛƳŜƭƛƴŜΥ .ŀƴƪƛƴƎ /ǊƛǎƛǎΩ /bbΣ мс hŎǘƻōŜǊ нллу 
<http://edition.cnn.com/2008/BUSINESS/09/30/us.bailout.timeline/index.html?eref=rss_latest> 
accessed 22 September 2017 

7 wƛǘŀ YƻǘǘŀǎȊ ŀƴŘ wƻƎŜǊ .ŜƴƴŜǘǘΣ ΨaŀƴŀƎƛƴƎ ǘƘŜ wŜǇǳǘŀǘƛƻƴ ƻŦ ǘƘŜ .ŀƴƪƛƴƎ LƴŘǳǎǘǊȅ !ŦǘŜǊ ǘƘŜ Dƭƻōŀƭ 
Financial Crisis: Implications of Public Anger, Processing Depth and Retroactive Memory Interference for 
tǳōƭƛŎ wŜŎŀƭƭ ƻŦ 9ǾŜƴǘǎΩ ώнлмпϐ WƻǳǊƴŀƭ ƻŦ aŀǊƪŜǘƛƴƎ /ƻƳƳǳƴƛŎŀǘƛƻƴǎ м, p. 2. Also see Deloitte, 2014 Global 
Survey on Reputation Risk (Deloitte, 2014), p. 13. 

8  IŜŀǘƘŜǊ [ŀƴŘȅΣ Ψ!ƳŜǊƛŎŀƴ .ŀƴƪŜǊϥǎ нлмо {ǳǊǾŜȅ ƻŦ .ŀƴƪ wŜǇǳǘŀǘƛƻƴΩ !ƳŜǊƛŎŀƴ .ŀƴƪŜǊ 
<http://www.americanbanker.com/magazine/123_7/american-bankers-2013-survey-of-bank-
reputations-1060105-1.html?zkPrintable=1&nopagination=1> accessed 22 September 2017. Also see 
/ƘŜǊƛŜ W hǿŜƴΣ Ψ.ƻŀǊŘ DŀƳŜǎΥ DŜǊƳŀƴȅϥǎ aƻƴƻǇƻƭȅ ƻƴ ǘƘŜ ¢ǿƻ-Tier System of Corporate Governance 
and Why the Post-9ƴǊƻƴ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ²ƻǳƭŘ .ŜƴŜŦƛǘ ŦǊƻƳ Lǘǎ !ŘƻǇǘƛƻƴΩ όнллоύ нн tŜƴƴ {ǘ Lƴǘϥƭ [ wŜǾ мст, 
p. 167. 

9 9ƳƳŀ 5ǳƴƪƭŜȅΣ Ψ.ŀƴƪǎ CƛƎƘǘ ǘƻ wŜǇŀƛǊ 5ŀƳŀƎŜ ǘƻ .ǊŀƴŘǎ !ŦǘŜǊ CƛƴŀƴŎƛŀƭ /ǊƛǎƛǎΩ Financial Times (27 May 
2015) <https://www.ft.com/content/bf47c4b4-ef22-11e4-87dc-00144feab7de> accessed 17 September 
2017; 9Ǌƪƪƛ [ƛƛƪŀƴŜƴΣ Ψ9ǳǊƻǇŜ ²ƛǘƘƻǳǘ .ŀƴƪǎΚ ¢ƘŜ CǳǘǳǊŜ ƻŦ CƛƴŀƴŎƛŀƭ {ŜŎǘƻǊΩ YŜȅƴƻǘŜ {ǇŜŜŎƘΣ !ƭǇōŀŎƘ 
Financial Market Symposium, Alpbach, 28 August 2014 <http://www.bis.org/review/r140905a.pdf> 
accessed 22 September 2017. Also see Ipsos Public AŦŦŀƛǊǎΣ ΨwŜǇǳǘŀǘƛƻƴ {ƴŀǇǎƘƻǘ ŦƻǊ ǘƘŜ .ŀƴƪƛƴƎ LƴŘǳǎǘǊȅΩ 
Ipsos Public Affairs <https://www.ipsos.com/ipsos-mori/en-uk/reputation-snapshot-banking-industry> 
accessed 22 September 2017, p. 4. 
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behaviour10. This lack of trust and public confidence prompted the financial service 

community to look at the concept of ethical banking, with Islamic banking touted by 

economists and finance experts as a suitable alternative11. By 2016 and 2017, global 

trust in the banking industry has significantly improved but it remains the least trusted 

industry compared to energy, food and beverages, and technology industry12. 

However, Islamic banking is not a perfect alternative. In fact, there have been examples 

of corporate failures in high-profile IFIs within the last two decades including the collapse 

of the Islamic Bank of South Africa in 199713; the demise of the Ihlas Finance House in 

Turkey in 200114; the commercial losses of Bank Islam Malaysia Berhad in 200515; and 

the various fraudulent cases that led to losses in the Dubai Islamic Bank between 2004 

and 200716. Additionally, the 2008 global financial meltdown affected several other IFIs 

                                                           
10 Edelman, Edelman Trust Barometer Financial Services Industry Results (2014), p. 13. Also see Hendry 

11  Kayed and Hassan; [ǳŎȅ ²ƛƭƭƛŀƳǎƻƴΣ ΨLǎƭŀƳƛŎ .ŀƴƪǎ ϥ.ŜǘǘŜǊ ƛƴ /ǊƛǎƛǎϥΩ ../ bŜǿǎΣ н aŀǊŎƘ нллф 
<http://news.bbc.co.uk/2/hi/asia-pacific/7918129.stm> accessed 21 September 2017. Also see Hussien 
!ƭŀǎǊŀƎΣ ΨDƭƻōŀƭ CƛƴŀƴŎƛŀƭ /Ǌƛǎƛǎ ŀƴŘ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ ώнлмлϐ aǳƴƛŎƘ tŜǊǎƻƴŀƭ wŜt9Ŏ !ǊŎƘƛŜǾŜ tŀǇŜǊ, p. 3-
4. 

12 Edelman, 2017 Edelman Trust Barometer Financial Services (2017), p. 22. 23, 32, 33. It is worth noting 
that the global trust in banking industry also varies according to jurisdictions and other factors.  For 
example, trust in banking industry in the UK and US is influenced by Brexit and the presidential election 
respectively. 

13 The Islamic Bank of South Africa suffered from a lack of regulatory supervision, weak risk management, 
numerous loans to insiders, unsound management, and also a debt of between R50 ς R70 million (US$ 47 
ς 65 million). See /ƘŀǊƭŜǎ / hƪŜŀƘŀƭŀƳΣ Ψ¢ƘŜ tƻƭƛǘƛŎŀƭ 9ŎƻƴƻƳȅ ƻŦ .ŀƴƪ CŀƛƭǳǊŜ ŀƴŘ {ǳǇŜǊǾƛǎƛƻƴ ƛƴ ǘƘŜ 
wŜǇǳōƭƛŎ ƻŦ {ƻǳǘƘ !ŦǊƛŎŀΩ όмффуύ о !ŦǊƛŎŀƴ WƻǳǊƴŀƭ ƻŦ tƻƭƛǘƛŎŀƭ {ŎƛŜƴŎŜ нф, p. 37-38. 

14 Ihlas Finance, the largest IFI in Turkey, was forced to cease operation due to financial distress and weak 
corporate governance framework. See Humayon Dar and Talha Ahmad Azami, Global Islamic Finance 
Report (GIFR) 2012 (BMB Islamic UK Limited, 2012), p. 111; {ŀƭƳŀƴ {ȅŜŘ !ƭƛΣ ΨCƛƴŀƴŎƛŀƭ 5ƛǎǘǊŜǎǎ ŀƴŘ .ŀƴƪ 
Failure: [Ŝǎǎƻƴǎ ŦǊƻƳ /ƭƻǎǳǊŜ ƻŦ LƘƭŀǎ Cƛƴŀƴǎ ƛƴ ¢ǳǊƪŜȅΩ όнллтύ мп LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎ {ǘǳŘƛŜǎ, p. 8-9. 

15 The Malaysian maiden Islamic bank encountered losses totalling to US$ 142 million in 2005 due to 
unsound corporate governance practices, namely inappropriate composition of its Sharia' board; with 
none of its members familiar with the banking operations, as well as a lack of sound and proper credit 
and debt collection policies. See tŀǊƪŜǊ aǳǎƘǘŀƪΣ Ψ{ŎŀƴŘŀƭ Iƛǘ .ŀƴƪ LǎƭŀƳ aŀƭŀȅǎƛŀ 5ŜŎƭŀǊŜǎ IǳƎŜ [ƻǎǎŜǎΩ 
Arab News, 19 December 2005 <http://www.arabnews.com/node/277580> accessed 21 September 
2017; aŀƭŀȅǎƛŀYƛƴƛΣ Ψ.ŀƴƪ LǎƭŀƳ [ƻǎǎŜǎ 5ǳŜ ǘƻ ϥ²Ŝŀƪ /ǊŜŘƛǘ /ƻƴǘǊƻƭϥΩ мл Wǳƭȅ нллс 
<http://www.malaysiakini.com/news/53659> accessed 22 September 2017 

16 The Dubai Islamic Bank lost nearly US$ 501 million due to fraud cases involving two of its former 
executives, who were arrested along with another 7, with analysts citing weak internal controls. See Colin 
SimǇǎƻƴΣ Ψ5ƘмΦу .ƛƭƭƛƻƴ CǊŀǳŘ ¢Ǌƛŀƭ ¢Ƙŀǘ wƻŎƪŜŘ .ǳǎƛƴŜǎǎΩ ¢ƘŜ bŀǘƛƻƴŀƭΣ м aŀȅ нлмм 
<https://www.thenational.ae/uae/dh1-8-billion-fraud-trial-that-rocked-business-1.577778> accessed 17 
September 2017; {ƛƳŜƻƴ YŜǊǊΣ Ψ{ŜǾŜƴ /ƘŀǊƎŜŘ hǾŜǊ !ƭƭŜƎŜŘ ϷрлмƳ 5ǳōŀƛ CǊŀǳŘΩ CƛƴŀƴŎial Times, 10 
March 2009 <https://www.ft.com/content/ba68bdaa-0cd3-11de-a555-0000779fd2ac> accessed 22 
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such as the Kuwait Finance House, Al-Rajhi Bank, Al-Hilal Bank, and the Noor Islamic 

Bank of the United Arab Emirates, which prompted a bailout from the Emirate of Abu 

Dhabi when the crisis began affecting the Dubai government17. 

However, these cases only represented a small fraction of the larger Islamic banking 

industry that had remained unaffected by the financial crisis. This resilience was due to 

two crucial ingredients of the Islamic banking system18. First, the strong foundation of 

Islamic banking that prohibits, inter alia, the involvement of IFIs in interest-bearing and 

speculative financial instruments. For instance, the IFIs could not hold assets such as a 

credit derivative swap (óCDSô) or collateralised debt obligation (óCDOô) because such 

assets do not comply with Sharia' law. Second, the unique feature of the Islamic 

corporate governance system, which this chapter will explain, shielded the majority of 

the IFIs from the aftermath of the financial crisis in 200819. 

In brief, this chapter focuses on examining the concept of corporate governance under 

the Sharia' law and its distinguishing features from the Western corporate governance 

concept based on their respective theological, ideological and corporate culture 

orientations. Accordingly, the chapter is divided into three segments. The first will explain 

the philosophy of Islamic corporate governance, particularly the influence of Tawheed 

(Islamic monotheism or unity of God), and the institution of Hisbah in the formulation of 

modern Islamic corporate governance. The second will look at the Islamic corporate 

governance framework of the IFIs and analyse the divergent roles played by each 

corporate organ in ensuring an optimum level of Sharia' compliance. Finally, the third 

will explain the comparative features of the different Islamic corporate governance 

                                                           
September 2017. Also see aƛŎƘŜƭƭŜ ²ŀƭǘƻƴΣ Ψ/ŀƴ ŀ CƛƴŀƴŎƛŀƭ /Ǌƛǎƛǎ hŎŎǳǊ ¦ƴŘŜǊ ǘƘŜ wǳƭŜǎ ƻŦ LǎƭŀƳƛŎ 
CƛƴŀƴŎŜΩ όнлммύ мр wth{ пфф½Υ IƻƴƻǊǎ ¢ƘŜǎƛǎΣ 5ŜŎŜƳōŜǊ н, p. 17-22. 

17 ²ŀƭǘƻƴ 5ŀƴŀ 9ƭ .ŀƭǘŀƧƛ ŀƴŘ {ƻǊŀȅŀ tŜǊƳŀǘŀǎŀǊƛΣ Ψ5ǳōŀƛ /Ǌƛǎƛǎ tǊƻƳǇǘǎ {ǳƪǳƪ IƻƭŘŜǊǎ ǘƻ {ŜŜƪ !ǎǎŜǘ 
wƛƎƘǘǎΥ LǎƭŀƳƛŎ CƛƴŀƴŎŜ Ω .ƭƻƻƳōŜǊƎΣ мо Wǳƭȅ нлмл ғƘǘǘǇΥκκǿǿǿΦōƭƻƻƳōŜǊƎΦŎƻƳκƴŜǿǎκнлмл-07-13/dubai-
crisis-prompts-sukuk-holders-to-seek-asset-rights-islamic-finance.html> accessed 22 September 2017 

18 {ŀōǳǊ aƻƭƭŀƘ ŀƴŘ ƻǘƘŜǊǎΣ Ψ¢ƘŜ DƻǾŜǊƴŀƴŎŜΣ wƛǎƪ-¢ŀƪƛƴƎΣ ŀƴŘ tŜǊŦƻǊƳŀƴŎŜ ƻŦ LǎƭŀƳƛŎ .ŀƴƪǎΩ όнлмтύ рм 
Journal of Financial Services Research 195, p. 198; Iŀōƛō !ƘƳŜŘΣ ΨCƛƴŀƴŎƛŀƭ /ǊƛǎƛǎΣ wƛǎƪǎ ŀƴŘ [Ŝǎǎƻƴǎ ŦƻǊ 
LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ όнллфύ м L{w! LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎŜ т, p. 18. 

19 Kayed and Hassan; aƻƭƭŀƘ {ŀōǳǊ ŀƴŘ YŀǊƛƳ ²ŀǊŜǎΣ Ψ5ƻŜǎ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ aƻŘŜƭ ƻŦ LƴǘŜǊŜǎǘ-free 
Banks Provide Better Protection Against Financial Crisis? Empirical Investigation on Corporate 
Governance Perspectives of the Interest-CǊŜŜ .ŀƴƪǎ DƭƻōŀƭƭȅΩ όуǘƘ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƴŦŜǊŜƴŎŜ ƻƴ LǎƭŀƳƛŎ 
Economics and Finance, Doha, 19-21 December 2011), p. 3-4. Also see !ŘŜƭ !ƘƳŜŘΣ ΨDƭƻōŀƭ CƛƴŀƴŎƛŀƭ 
/ǊƛǎƛǎΥ !ƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜ tŜǊǎǇŜŎǘƛǾŜΩ όнлмлύ о International Journal of Islamic and Middle Eastern Finance 
and Management 306, p. 307. 
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models adopted by the IFIs around the world, namely the international standards system, 

the centralised system, and the de-centralised system. 

 

3.1 Epistemology of Islamic Corporate Governance 

3.1.1 Definition of Islamic Corporate Governance 

In the presence of different corporate governance models around the world 20 , it is 

impractical to confine corporate governance to a single definition. From a terminological 

perspective, corporate governance originates from a combination of the Latin word of 

ócorporatusô (a group of people authorised by the law to act as a single entity) and the 

Greek word of ókubernanô (to steer)21. Technically, it points to the way an organisation is 

administered, controlled, and directed. In the context of a company, corporate 

governance refers to the exercise of control by shareholders over the companyôs 

managers in order to ensure that their actions and decisions reflect the objectives and 

interests of the shareholders22. According to the Organisation for Economic Co-operation 

and Development (óOECDô), corporate governance is further understood as: 

                                                           
20 There exist a number of corporate governance models, including the Anglo-Saxon model, German 
model, Latin model, Confucian model, Japanese model, and Islamic model. For the purpose of this study, 
ǘƘŜ ǘŜǊƳ Ψ²ŜǎǘŜǊƴ ŎƻǊǇƻǊŀǘŜ ƎƻǾŜǊƴŀƴŎŜΩ ǿƛƭƭ ǊŜŦŜǊ ǘƻ ǘƘŜ !ƴƎƭƻ-Saxon and the German corporate 
governance models due to their predominant application in the Western world. See Esfandiar Malekian 
ŀƴŘ !ōōŀǎ !ƭƛ 5ŀǊȅŀŜƛΣ ΨLǎƭŀƳƛŎ ±ŀƭǳŜǎ CƻǊǿŀǊŘ ƛƴǘƻ .ŜǘǘŜǊ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳǎΩ όLƴǘŜǊƴŀǘƛƻƴŀƭ 
Conference on Business and Economic Research, Kuala Lumpur, 26-28 November), p. 4-6. Also see T. 
Clarke and D. Branson, The SAGE Handbook of Corporate Governance (SAGE Publications 2012), p. 392-
393. 

21 {ŜŜ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƎƻǾŜǊƴΩ ƛƴ T.H. Hoad (ed), The Concise Oxford Dictionary of English Etymology 
(Oxford University Press 2003). Also see A.L. Dempsey, Evolutions in Corporate Governance: Towards an 
Ethical Framework for Business Conduct (Greenleaf Publishing Limited 2013), p. 10; S. Perera, Corporate 
Ownership and Control: Corporate Governance and Economic Development in Sri Lanka (World Scientific 
Pub. 2011), p. 27; A.S. Hornby and J. Turnbull, Oxford Advanced Learner's Dictionary (Oxford University 
Press 2010) 

22 [ǳŎ [ŀŜǾŜƴ ŀƴŘ [ŜǾ wŀǘƴƻǾǎƪƛΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ !ƭƻƴŜ ²ƻƴϥǘ tǊŜǾŜƴǘ ǘƘŜ bŜȄǘ .ŀƴƪƛƴƎ /ǊƛǎƛǎΩ 
World Economic Forum, 25 July 2014 <https://www.weforum.org/agenda/2014/07/corporate-
governance-banks-financial-stability/> accessed 20 September 2017; Shuangge Wen, Shareholder 
Primacy and Corporate Governance: Legal Aspects, Practices and Future Directions (Routledge 2013), p. 
216; Adrian Cadbury, Report of the Committee on the Financial Aspects of Corporate Governance, vol 1 
(Gee 1992), p. 15. 
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ñA set of relationship between a companyôs management, its board, its shareholders and 

other stakeholders (through which) the objectives of the company are set, and the means 

of attaining those objectives and monitoring performance are determinedò23. 

From the banking aspect, the Basel Committee for Banking Supervision (óBCBSô) has 

defined corporate governance as ñthe manner in which the business affairs of individual 

institutions are governed by their board of directors (óBODô) and senior management 

affecting how a bank sets its corporate objective, daily business, interest of the 

stakeholder, to align corporate activities in a safe and sound manner and to comply with 

the laws and regulations, and to protect the interest of depositorsò24. Here, it is arguable 

that the scope of corporate governance from the financial industry context covers a more 

diversified group of stakeholders such as the employees, depositors, suppliers, 

customers, supervisors, government, and the society. 

From the Islamic banking viewpoint, there is no precise definition of corporate 

governance ï at least prior to the introduction of the IFSB guidelines. Based on these 

guidelines, the scope of Islamic corporate governance differs from the Western 

corporate governance in the sense that the Islamic version stresses the attainment of a 

specific objective, which not only mandates the safeguarding of the stakeholdersô 

interest, but also an overall compliance of the IFIôs products and operations with the 

fundamental precepts of Sharia' law.  

According to the IFSB-3, Islamic corporate governance is defined as ña set of 

relationship between a companyôs management, its BOD, its shareholders and other 

stakeholders that provides the structure through which the objectives of the company 

are set, and the means of attaining those objectives and monitoring performance are 

determinedò. It continues to explain that this system must encompass ña set of 

organisational arrangements whereby the actions of the management of IFI are aligned, 

as far as possible, with the interest of its stakeholders; provision of proper incentives for 

the organs of governance such as the BOD, Sharia' board and management to pursue 

objectives that are in the interest of the stakeholders and facilitate effective monitoring, 

                                                           
23 Organisation for Economic Co-operation Development, OECD Principles of Corporate Governance 2004 
(OECD Publishing 2004). Also see G. Aras and D. Crowther, Global Perspectives on Corporate Governance 
and CSR (Taylor & Francis 2016), p. 164. 

24 Principles for Enhancing Corporate Governance, p. 5-6. Also see ½Ŝǘƛ !ƪƘǘŀǊ !ȊƛȊΣ Ψ{ǇŜŎƛŀƭ !ŘŘǊŜǎǎΩ όнƴŘ 
Seminar for Central Banks and Monetary Agencies on AAOIFI's Accounting Standards, Kuala Lumpur, 29 
May 2002) <http://www.bnm.gov.my/index.php?ch=en_speech&pg=en_speech&ac=124&lang=en> 
accessed 22 September 2017 
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thereby encouraging IFI to use resources more efficiently; and compliance with Islamic 

Sharia' rules and principlesò25. Then, IFSB-10 moves to distinguish the concept of Islamic 

corporate governance from the Western corporate governance by highlighting the 

unique aspect of Sharia' compliance of Islamic banking ï ñthe set of institutional and 

organisational arrangements through which an IFI ensures that there is an effective 

independent oversight of Sharia' complianceò26. 

Comparatively, both the OECD and BCBS provide broad-yet-clear perspectives of 

corporate governance in their terms while the IFSB narrows the context to fit the 

specificities of Islamic banking. However, the definition of corporate governance offered 

by the IFSB remains in need of a significant upgrade to reflect both the universal and 

specific nature of Islamic banking. Islamic banking is not a financial system that merely 

seeks to ensure the compliance of all financial products, services, and operations of the 

IFIs with the tenets of the Sharia' law. It is also one that aspires to advance the socio-

economic status of the society without prejudice to the non-Muslims community. 

Although the ócompliance with the Sharia' lawô is the only difference in the Islamic version 

of corporate governance, the lack of universality element in the IFSBôs interpretation of 

corporate governance can lead non-Muslims to perceive Islamic banking as a system 

exclusive to the Muslims only ï thus belittling its actual concept of an ethical and 

universal financial system. 

In this regard, the thesis offers an improved definition of the Islamic concept of corporate 

governance, which will refine the scope of its current objectives to include a broader 

concept of societal accountability that befit the universal and egalitarian nature of Islam 

ï Γa set of policies' arrangements that dictates how an IFI is managed, operated and 

controlled through governance structures that: guarantee transparency and full 

compliance of the IFIôs objectives and business interest with the rules of Sharia' law; 

protects the best interest of all stakeholders; and promotes financial activities that 

improve the socio-economic status within society regardless of religious-orientationò. 

                                                           
25 Guiding Principles on Corporate Governance for Institutions Offering Only Islamic Financial Services 
[Excluding Islamic Insurance (Takaful) Institutions and Islamic Mutual Funds], p. 27. Although the Sharia' 
board is also known as the Sharia' Council, Sharia' Supervisory Board, Sharia' Control Committee, Sharia' 
Council and Religious Committee, Sharia' Controller, and the Sharia' Control Board, this thesis prefers to 
use the term Sharia' board for the purpose of consistency. See wƛƘŀō DǊŀǎǎŀΣ Ψ{ƘŀǊƛŀƘ {ǳǇŜǊǾƛǎƻǊȅ {ȅǎǘŜƳ 
in Islamic Financial Institutions New Issues and Challenges: A Comparative Analysis between Southeast 
!ǎƛŀ aƻŘŜƭǎ ŀƴŘ D// aƻŘŜƭǎΩ όнлмоύ нф IǳƳŀƴƻƳƛŎǎ ооо, p. 344.  

26 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 2. 
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3.1.2 Origin of Islamic Corporate Governance ï the Institution of 

Hisbah 

As notes, prior to the last two decades, the concept of corporate governance was 

relatively new to the Islamic banking industry. In fact, there neither exists a specific 

Arabic phrase that connotes the term ócorporate governanceô nor a literature that could 

point to the exact origin of corporate governance in Islam27. However, it is arguable that 

the concept of corporate governance is evident within the Sharia' legal principle of Siyasa 

Al-Sharia', which refers to the act of governing the subject necessary to the community 

such as, inter alia, security, market regulation, taxes, and public security, in accordance 

with the Sharia' law28. This principle conforms with several Quranic verses which stress 

the need for good governance and constructive collaboration between the authorities 

such as the state or a company, and the subjects such as the shareholders or other 

stakeholders, otherwise known as Hisbah. 

 ñLet there arise out of you a band of people inviting to all that is good, enjoining what is 

right, and forbidding what is wrong: They are the ones to attain felicityò. 

(Surah Ali Imran 3: 104) 

ñThe believers, men and women, are protectors one of another: They enjoin what is just, 

and forbid what is eviléò 

(Surah At-Taubah 9: 71) 

ñéHelp ye one another in righteousness and piety, but help ye not one another in sin 

and rancour: fear God: for God is strict in punishmentò. 

(Surah Al-Maôidah 5: 2) 

In general, Hisbah refers to the practice of a group of individuals, who invite the public to 

do good deeds and avoid the forbidden matters as set down by the Sharia' law29. 

                                                           
27 Abu-Tapanjeh, p. 561. Also see aŜǊǾȅƴ Y [ŜǿƛǎΣ ΨLǎƭŀƳƛŎ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΩ όнллрύ ф wŜǾƛŜǿ ƻŦ 
Islamic Economics 5, p. 5. 

28 Asifa Quraishi-[ŀƴŘŜǎΣ Ψ¢ƘŜ {ƘŀǊƛŀ tǊƻōƭŜƳ ǿƛǘƘ {ƘŀǊƛŀ [ŜƎƛǎƭŀǘƛƻƴΩ όнлмрύ пм hƘƛƻ bƻǊǘƘŜǊƴ University 
Law Review 545, p. 550-552; Al-Qudsy, Rahman and Zain, p. 470. 

29 The prominent Sharia' jurist, Ibn Al-Qayyim Al-Jawziya had stressed the religious value of good 
ƎƻǾŜǊƴŀƴŎŜ ŦǊƻƳ Ƙƛǎ ǇŜǊǎǇŜŎǘƛǾŜ ŀǎΣ άDƻŘ ǎŜƴǘ Iƛǎ ƳŜǎǎŀƎŜ ŀƴŘ Iƛǎ .ƻƻƪǎ ǘƻ ƭŜŀŘ ǇŜƻǇƭŜ ǿƛǘƘ ƧǳǎǘƛŎŜ Χ 
Therefore, if a just leadership is established, through any means, then therein is the Way of GodέΦ {ŜŜ Ibn 
Qayyim Al-Jawziyah, 'Ilam Al-Muwaqi'in 'An Rabb Al-Alamin (Informing the Drafters of Legal Documents 
About the Lord of All Beings) (Muhammad ibn Abd Bakr tr, Al-Maktabah Al-'Ilmiyyah 1991). Also see Sami 
IŀƳŀǊƴŜƘΣ ΨhǊƛƎƛƴ ŀƴŘ CǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ ṜƛǎōŀƘ {ȅǎǘŜƳ ƛƴ LǎƭŀƳ ŀƴŘ ƛǘǎ LƳǇŀŎǘ ƻƴ ǘƘŜ IŜŀƭǘƘ tǊƻŦŜǎǎƛƻƴǎΩ 
(1964) 48 Sudhoffs Archiv für Geschichte der Medizin und der Naturwissenschaften 157 Ibn Taimiyyah, 
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Accordingly, the Prophet Muhammad (p.b.u.h.) was himself the first Muhtasib 

(enforcement officer), who initiated the practice of Hisbah in the history of Islam30. This 

corresponds to the following Hadith narrated by Abu Hurairah: 

The Messenger of God (p.b.u.h.) passed by a pile of food. He put his fingers in it and felt 

wetness. He said, ñO owner of the food! What is this?ò He replied, ñIt was rained upon O 

Messenger of God.ò He said, ñWhy not put it on top of the food so people can see it?ò 

Then he said, ñWhoever cheats, he is not one of usò31. 

In simple words, Hisbah involves the practice of surveillance by the Muhtasibs in 

enforcing the implementation of Sharia' law and Islamic ethical values in all aspects of 

the communityôs daily conduct. This would include prayer, fasting, municipal 

administration, and fair-market practices32. In the latter, the Muhtasib is responsible to 

inspect the bazaar (daily market) and ensure the Sharia' compliance of the business 

transactions executed therein such as ensuring the use of proper weight and measures, 

promoting a free-market economy and fair-trading rules, and preventing frauds, illegal 

contracts and the hoarding of necessities33. Additionally, it is also important to note that 

Hisbah cannot be executed arbitrarily and in disregard of the rights of the general public 

such as the right to privacy or the right to property, on the pretext of preventing the 

occurrence of Sharia' non-compliant events34. 

                                                           
Al-Hisbah Fil Islam (Hisbah in Islam) (Dar Al-Kutub Al-Arabiyyah, Cairo 1967) Nicola Ziadeh, Al-IƛǎōŀƘ ²ŀΩƭ 
aǳƘǘŀǎƛō CƛΩƭ LǎƭŀƳ όtǳōƭƛŎ 5ǳǘƛŜǎ ƻŦ ǘƘŜ aǳƘǘŀǎƛō ƛƴ LǎƭŀƳύ (Catholic Press 1963) 

30 .ŀǎǎŀƳ !ōǳ !ƭπCƻǳƭ ŀƴŘ aƻƘŀƳŜŘ {ƻƭƛƳŀƴΣ Ψ¢ƘŜ 9ŎƻƴƻƳƛŎ wƻƭŜ ƻŦ ǘƘŜ {ǘŀǘŜ ƛƴ ǘƘŜ /ƭŀǎǎƛŎŀƭ LǎƭŀƳƛŎ 
[ƛǘŜǊŀǘǳǊŜΥ ¢ƘŜ ±ƛŜǿǎ ƻŦ Lōƴ ¢ŀƛƳƛȅŀƘΩ όнллсύ мр 5ƛƎŜǎǘ ƻŦ aƛŘŘƭŜ 9ŀǎǘ {ǘǳŘƛŜǎ м, p. 8; Zulfaqar Mamat, 
ΨLƴǎǘƛǘǳǎi Hisbah dan Peranannya dalam Mengawal Kegiatan Ekonomi Negara Islam (The Institution of 
IƛǎōŀƘ ŀƴŘ Lǘǎ wƻƭŜ ƛƴ ǘƘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ 9ŎƻƴƻƳƛŎ !ŎǘƛǾƛǘƛŜǎ ƛƴ ŀƴ LǎƭŀƳƛŎ /ƻǳƴǘǊȅύΩ ώнлмлϐ WǳǊƴŀƭ 
Muamalat 113, p. 115. 

31 This Hadith is Sahih. See Vol. 3, Book 12, Hadith 1315 of Al-Tirmidhi 

32 CŀǳȊŀƴ {ŀƭŜƘΣ Ψ¢ƘŜ Lƴǎǘƛǘǳǘƛƻƴ ƻŦ IƛǎōŀƘΥ Lǘǎ wƻƭŜǎ ƛƴ bǳǊǘǳǊƛƴƎ CŀƛǊ ŀƴŘ Wǳǎǘ 9ŎƻƴƻƳƛŎ {ȅǎǘŜƳ ƛƴ LǎƭŀƳΩ 
(National Conference on Islamic Economics 2009, Kuala Lumpur, February 10-11), p. 3. Also see !ƭπCƻǳƭ 
and Soliman, p. 8. 

33 In this situation, the Muhtasib is also referred to as Sahib Al-Suq (market supervisor) or Al-Amil fi Al-
Suq (market officer). See Abu-Tapanjeh, p. 563; Taimiyyah, p. 12-15. Also see Mamat, p. 118-131. 

34 The limited nature of the MuhtasibΩǎ ŀǳǘƘƻǊƛǘȅ ǿŀǎ ƘƛƎƘƭƛƎƘǘŜŘ ƛƴ ŀƴ ƛƴŎƛŘŜƴǘ ŘǳǊƛƴƎ ǘƘŜ ǊŜƛƎƴ ƻŦ ¦ƳŀǊ 
Al-Khattab, when the caliph demolished a house to expose and humiliate the members of the household, 
who were consuming Khamr όƛƴǘƻȄƛŎŀǘŜŘ ŘǊƛƴƪǎύΦ IƻǿŜǾŜǊΣ ǘƘŜȅ ŀǊƎǳŜŘ ǘƘŀǘ ¦ƳŀǊΩǎ ŀŎǘƛƻƴǎ ǿŜǊŜ ŦŀǊ 
more erroneous than what they had committed based on the Quranic injunctions that forbid a Muslim 
ŦǊƻƳ ŜƴǘŜǊƛƴƎ ŀ ƘƻǳǎŜ ǿƛǘƘƻǳǘ ǘƘŜ ƻǿƴŜǊΩǎ permission. Upon realising his mistake, Umar immediately 
regretted his hasty decision and asked for their forgiveness. See A.M. `Aqqad, ̀Abqariyyat `Umar (The 
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Soon, the practice of Hisbah was followed and enforced by the many companions of the 

Prophet Muhammad (p.b.u.h.) such as the first and second caliphs of Islam ï Caliph Abu 

Bakr As-Siddiq and Umar Al-Khattab respectively35. The latter was particularly renowned 

for personally patrolling the streets for the purposes of obtaining a better picture of the 

condition of his people and preventing crimes36. Inadvertently, Umarôs practice extended 

the application of Hisbah to include the prevention of criminal offences leading to the 

formation of the first police institution in Islam and the development of Fiqh Al-Jinayat 

(Islamic criminal law).  

Moreover, the appointment of a Muhtasib was not limited to men but had also included 

women such as Sayyidah Ash Shifaô and Samraô binti Nuhaik Al-Asadiyah, who were 

both appointed as Muhtasibs by Umar in Madinah37. By the early of the Abbasides period 

(750 CE onwards), Hisbah underwent a unique development under Caliph Abu Jaafar 

Al-Mansur as a result of the establishment of a special office entrusted with the sole 

objective of aligning the publicôs daily conducts in accordance with the Quranic injunction 

of Al-Amal Bil-Makruf Wa-Nahi óAnil Munkar (the enjoinment of better good and forbidding 

evil)38.  

Relatively, the exemplary leadership of Umar Al-Khattab highlighted the gravity of 

responsibilities of a Muhtasib. During one of his night patrols, he encountered a woman, 

who was cooking while her children were weeping beside her. Umar asked the reason 

for their weeping and the woman replied that they were hungry and she was only boiling 

water in the pot to raise false hopes; hoping the children would fall asleep. Although she 

was suffering great hardship, the woman did not blame the caliph but said that only God 

would decide whether the caliph was accountable for the peopleôs sufferings. Hearing 

                                                           
Genius of Umar) (Dar Al-Ma`arif 1976), p. 140. Also see (Surah Al-Hujraat 49:12), (Surah Al-Baqarah 2:189), 
and (Surah An-Nur 24:7) of Ali 

35 Ali bin Hasan Al-Qarni, Al-Hisbah Fi'l Madi Wa'l Hadir (Hisbah in the Past and Present), vol 2 (published 
in Riyadh, Maktabah Al-Rushd, Riyadh 1994), p. 499-521; Taimiyyah 

36 Musthafa Murad, Kisah Hidup Umar Ibn Khattab (The Life Story of Umar Ibn Khattab) (published in 
Jakarta, Dar Al-Fajr 2007), p. 11-12; aǳƘŀƳƳŀŘ IŀǎƘƛƳ YŀƳŀƭƛΣ Ψ{ƛȅŀǎŀƘ !ƭ-Shariyah (The Policies of 
LǎƭŀƳƛŎ DƻǾŜǊƴƳŜƴǘύΩ όмфуфύ м LL¦a [ŀǿ WƻǳǊƴŀƭ моф 

37 Mamat, p. 115; 'Athiyah Musthafa Mushrifah, Al-Qadha Fi Al-Islam (The Jurisdiction of Islam) (published 
in Beirut, Dar Ash-Sharq Al-Ausat 1966), p. 181. 

38 ¢Ƙƛǎ ƻŦŦƛŎŜ ǿŀǎ ǎŜƎǊŜƎŀǘŜŘ ŦǊƻƳ ǘƘŜ ǊŜǎǘ ƻŦ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƻŦŦƛŎŜǎ ǘƻ ŜƴǎǳǊŜ ƛǘǎ ƛƴŘŜǇŜƴŘŜƴŎȅ ŦǊƻƳ 
the influence of politicians. See Mamat, p. 115. Also see Lewis, p. 17; !ōŘǳƭ !ȊƛƳ LǎƭŀƘƛΣ Ψ²ƻǊƪǎ ƻƴ aŀǊƪŜǘ 
Supervision and Shar'iyah Governance (al-hisbah wa al-siyasah al-shar'iyah) by the Sixteenth Century 
{ŎƘƻƭŀǊǎΩ ώнллсϐ ¢ƘŜ ¦ƴƛǾŜǊǎƛǘȅ [ƛōǊŀǊȅ ƻŦ aǳƴƛŎƘ, p. 2. 
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this, Umar immediately went to the Baitul-Mal (treasury), took a bag of flour, rushed to 

her house and started the fire. When the food was prepared and the children fell asleep 

after eating it, Umar went home and frequently uttered the womanôs sentence, ñOnly God 

would decide the accountability of Umar towards his peopleò. Another narration reported 

that Umarôs concept of responsibility in Hisbah was so vast that he had said, ñIf there 

dies an animal because of starvation within the boundaries of an Islamic state, I will have 

to be answerable to God. If there dies a camel helplessly on the bank of the Euphrates, 

I fear that God will question me for thatò39. Hence, the above connotes the enormous 

responsibilities of a Muhtasib, who is not only accountable to the society, but also to the 

Almighty God. 

As far as its relevancy to Islamic banking is concerned, Hisbah serves as an integral 

check-and-balance mechanism for the banking industry, especially in cognisance of the 

paramount importance placed by the industry on Sharia' compliance in the IFIsô financial 

activities. In modern Islamic banking practices, the role of Hisbah is assumed by the 

Sharia' board, whose duties include, inter alia, the supervision of the IFIôs financial 

activities in ensuring their full compliance with the Sharia' law40 . Nonetheless, it is 

arguable that the responsibilities of a Muhtasib do not suit a supervisory body such as 

the Sharia' board as in most circumstances, the Hisbah institution normally lies under the 

jurisdiction of the state rather than the IFIs. With the Muhtasibs being paid by the state, 

which also remains independent from any direct connection with the industry, this 

approach can prevent the Sharia' board members from behaving in a manner 

inconsistent with the spirit of the Sharia' law and the interests of the stakeholders. 

There are also concerns over the issue of potential bias of the Muhtasibs towards the 

state. However, the Holy Quran and the Sunnah rebutted any such presumption and 

emphasised that the chief objective of Hisbah, namely the Al-Amal Bil-Makruf Wa-Nahi 

óAnil Munkar (the enjoinment of better good and forbidding evil), is to prevent the 

exploitation of power by the state and the misconduct of the Muhtasibs before the people. 

Further, Sheikh Muhammad Abduh, a prominent Egyptian Sharia' jurist, asserted that Al-

Amal Bil-Makruf Wa-Nahi óAnil Munkar is a mandatory obligation for all Muslims to treat 

                                                           
39 !ǉŜŜƭ !ƘƳŀŘ vǳǊŜǎƘƛ ŀƴŘ aŜƘƳƻƻŘ {ǳƭǘŀƴ YƘƻƪƘŀǊΣ ΨLǎƭŀƳƛŎ /ƻƴŎŜǇǘ ƻŦ {ǳǇǇƻǊǘ ŀƴŘ CƛƴŀƴŎƛŀƭ /ŀǊŜΩ 
(2012) 7 Dialogue 36, p. 46; Saeed M MohtsƘŀƳΣ Ψ±ƛǎƛƻƴ ŀƴŘ ±ƛǎƛƻƴŀǊȅ [ŜŀŘŜǊǎƘƛǇ !ƴ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜΩ 
(2007) 3 International Review of Business Research Papers 248, p. 258-259. Also see Lōƴ {ŀ ŘΣ Al-Ẋŀōŀǉņǘ 
Al-YǳōǊņ, vol 3 (published in Beirut, Dar Sadir 1988), p. 305. 

40 Governance Standard for Islamic Financial Institutions. Also see Ahmed Muhammad Abd Al-Aziz Najjar 
and others, One Hundred Questions & One Hundred Answers Concerning Islamic Banks (International 
Association of Islamic Banks, Jeddah 1980) 
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everyone alike regardless of their social standings in the community41. This corroborates 

the following Hadith described by Abu Saôid Al-Khudri: 

ñThe Prophet Muhammad (p.b.u.h.) said, óThe best Jihad (effort) in the path of God is 

speaking a word of justice (even) to an oppressive rulerò42. 

Hence, in the attempt to promote a better transparency in the practice of Hisbah within 

the IFIs, the banking industry may want to consider the formation of a specific Hisbah 

institution dedicated to Islamic banking, which is placed under the stateôs jurisdiction or 

an independent body that possesses industrial links with the key players of the Islamic 

banking industry.  The latter players would include predominantly the AAOIFI and the 

IFSB described later in this chapter43. Accordingly, the proposed institution will not only 

provide the market players with an independent authority for the issuance of Islamic 

banking Fatwas (Sharia' opinions), but it will also serve as a platform to harmonise at a 

global level the differences in Sharia' opinions among the different schools of Islamic 

jurisprudence via a systematic collection and clarification of ambiguous Islamic banking 

Fatwas (Sharia' opinions). Eventually, this will assist in mitigating potential Sharia' non-

compliance risks and market confusion as a result of the diversity of Sharia' opinions in 

Sharia' law. A later part of this chapter will discuss the benefits, roles and functions of 

such an institution to the development of the Islamic banking industry44. 

 

3.1.3 Islamic Corporate Governance v. Western Corporate Governance 

3.1.3.1 Theoretical Foundations 

From a general perspective, there are three features that can distinguish the Western 

corporate governance system, which is represented by the dominant Anglo-Saxon45 and 

                                                           
41 T.M. Asy-Syawi, Syura Bukan Demokrasi (Shura ain't Democracy) (Gema Insani Press 1997), p. 88; 
Rashid Rida and Ibrahim Shams Al-Din, Tafsir Al-Qur'an Al-Hakim, vol IV (Ibrahim Shams Al-Din ed, 
published in Beirut, Dar Al-Kutub Al-ΨLƭƳƛȅȅŀ мфффύ 

42 This Hadith is Sahih. See Book 38, Hadith 4330 of Dawud and Ibn Al-Ashcath. Narrated as Hasan in Vol. 
4, Book 7, Hadith 2174 of Al-Tirmidhi 

43 See discussion on the AAOIFI and the IFSB at p. 115-124. 

44 See discussion on Ikhtilaf Fi Al-Fuqaha at p. 134-148. 

45 Although the Anglo-Saxon model is predominantly practised in the United States, Ireland and the 
United Kingdom, it is also adopted by other countries such as Canada, Australia, New Zealand, South 
Africa and the majority of South East Asia countries such as Malaysia, Philippines, and Singapore. See A.C. 
Fernando, Corporate Governance: Principles, Policies and Practices (Pearson Education 2009), p. 54; 
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the German models 46 , from the Islamic corporate governance system. The first 

differentiating factor lies in the theoretical foundation that has played an important role in 

the existence of both of these systems. While agency theory and stakeholderôs theory 

formed the foundation of the Western corporate governance system, the Islamic 

corporate governance system grounded itself on a stewardship theory model 47 . 

According to the agency theory, which is based on the rationale that a person will always 

choose a decision that optimises his or her economic interest, the Anglo-Saxon corporate 

governance model concentrates more on profit maximisation and the protection of 

shareholdersô rights and interests than on the interests of other stakeholders48. As the 

agent of the shareholders, the BOD is responsible to preserve and enhance the 

shareholdersô wealth by engaging in business activities deemed beneficial to the 

shareholders and acting as a mediating authority that synchronises the managementôs 

decisions and conducts with shareholdersô profit-maximisation ambition49. In other words, 

the corporate governance approach advocated by the Anglo-Saxon model is narrow in 

its scope as it might be said to ignore the influence of the external environment within 

which the company exists that can also influence its success. 

On the other hand, the stakeholder theory places a significant emphasis on the objectives 

and interests of the other stakeholders such as the employees, creditors, suppliers, 

community, and the environment and calls on the company to consolidate them in its 

                                                           
½ǳƭƪƛŦƭƛ IŀǎŀƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ ²ŜǎǘŜǊƴ ŀƴŘ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜǎΩ όнллфύ р LƴǘŜǊƴŀǘƛƻnal Review 
of Business Research Papers 277, p. 5-6; Y. Luo, Global Dimensions of Corporate Governance (Blackwell 
Pub. 2007), p. 36. 

46 On the other hand, the German model, which is also known as the Continental European model, is 
adopted by the majority of European countries such as Germany, Holland, Greece, and to an extent, 
France. See Marilyn Ong Siew Ai, Corporate Governance In Islamic Banking And Financial Institutions: 
Islamization Trend and Issues (FEB Working Paper Series No 1008, 2010), p. 15; Fernando, p. 54. 

47 Zafar Iqbal and Mervyn Lewis, An Islamic Perspective on Governance (Edward Elgar Publishing 2009), p. 
272; aŀƭƛŀƘ {ǳƭŀƛƳŀƴΣ bƻǊŀƪƳŀ !ōŘ aŀƧƛŘ ŀƴŘ bƻǊŀƛƴƛ aƻƘŘ !ǊƛŦƛƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ LǎƭŀƳƛŎ 
CƛƴŀƴŎƛŀƭ Lƴǎǘƛǘǳǘƛƻƴǎ ƛƴ aŀƭŀȅǎƛŀΩ όнлмрύ у !ǎƛŀƴ WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜss and Accounting 65, p. 74. 

48  !ƴŘǊŜǿ ²ŜǎǘΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ /ƻƴǾŜǊƎŜƴŎŜ ŀƴŘ aƻǊŀƭ wŜƭŀǘƛǾƛǎƳΩ όнллфύ мт /ƻǊǇƻǊŀǘŜ 
Governance: An International Review 107, p. 110; Perera, p. 28. 

49 R. Muller and D.B.A.M.B.A.P. Ralf Muller, Governance and Governmentality for Projects: Enablers, 
Practices, and Consequences (Taylor & Francis 2016), p. 27-28; S. Boubaker, B.D. Nguyen and K. Nguyen, 
Corporate Governance: Recent Developments and New Trends (Springer Berlin Heidelberg 2012), p. 417; 
Luh Luh Lan and Loizos HŜǊŀŎƭŜƻǳǎΣ ΨwŜǘƘƛƴƪƛƴƎ !ƎŜƴŎȅ ¢ƘŜƻǊȅΥ ¢ƘŜ ±ƛŜǿ ŦǊƻƳ [ŀǿΩ όнлмлύ ор !ŎŀŘŜƳȅ 
of Management Review 294, p. 297, 298; a .ƭŀƛǊ ŀƴŘ [ {ǘƻǳǘΣ Ψ/ƻǊǇƻǊŀǘŜ !ŎŎƻǳƴǘŀōƛƭƛǘȅΥ 5ƛǊŜŎǘƻǊ 
!ŎŎƻǳƴǘŀōƛƭƛǘȅ ŀƴŘ ǘƘŜ aŜŘƛŀǘƛƴƎ wƻƭŜ ƻŦ ǘƘŜ /ƻǊǇƻǊŀǘŜ .ƻŀǊŘΩ όнллмύ тф ²ŀǎƘƛƴƎǘƻƴ [ŀǿ wŜǾƛŜǿ пло, p. 
404. 
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decision-making and future planning50. Proponents of stakeholder theory claim that a 

companyôs activities have direct and indirect effects on the external environment within 

which it operates, thus rendering the company responsible to a wider audience than its 

shareholders51. Accordingly, the BOD and the management team must ensure that the 

corporate governance structure of the company reflects its commitment to safeguard and 

enhance interests of a wider constituents of stakeholders52. The theory does not change 

the roles and functions of the BOD but merely expands them, which now must respond 

to the needs and interests of the other stakeholders53. Likewise, the essence of the theory 

does not necessarily call for directors to abandon or leave the pursuit of shareholdersô 

profit maximisation in limbo as it remains possible for directors to satisfy the interests of 

a wider stakeholder constituents whilst striving to maximise shareholdersô value at the 

same time54.  

By comparison, the stewardship theory, which underlines the foundation of the Islamic 

corporate governance system, regards the IFIôs management, namely the BOD and the 

Sharia' board, as stewards, who shoulder the responsibility to lead the IFI towards 

achieving the business goals of the company that correspond to the tenets of the Sharia' 

law55 . From this perspective, it is reasonable to suggest that the Islamic corporate 

                                                           
50 R.E. Freeman and others, Stakeholder Theory: The State of the Art (Cambridge University Press 2010), 
p. 170; Silvia Ayuso, Miguel Angel Rodriguez and Roberto Garcia, Responsible Corporate Governance: 
Towards a Stakeholder Board of Directors? (IESE Business School, University of Navarra, Working Paper 
WP No 701 July 2007, 2007), p. 2; 5ŀƴǘŜ aŜƴŘŜǎ !ƭŘǊƛƎƘƛΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ DŜǊƳŀƴȅΥ !ƴ 
!ǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ /ƻƴǾŜǊƎŜƴŎŜ IȅǇƻǘƘŜǎƛǎΩ όнлллύ ол 9ǎǘǳŘƻǎ 9ŎƻƴƾƳƛŎƻǎ рм, p. 71. Also see West, p. 
108. 

51 ²ŀƴ CŀǳȊƛŀƘ ²ŀƴ ¸ǳǎƻŦŦ ŀƴŘ LŘǊƛǎ !ŘŀƳǳ !ƭƘŀƧƛΣ ΨLƴǎƛƎƘǘ ƻŦ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ¢ƘŜƻǊƛŜǎΩ όнлмнύ м 
Journal of Business & Management 52, p. 55; Eva JanssonΣ Ψ¢ƘŜ {ǘŀƪŜƘƻƭŘŜǊ aƻŘŜƭΥ ¢ƘŜ LƴŦƭǳŜƴŎŜ ƻŦ ǘƘŜ 
hǿƴŜǊǎƘƛǇ ŀƴŘ DƻǾŜǊƴŀƴŎŜ {ǘǊǳŎǘǳǊŜǎΩ όнллрύ рс WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ 9ǘƘƛŎǎ м, p. 5. Also see A.C. Fernando, 
Business Environment (Pearson 2011), p. 279. 

52 For example, the BOD can consider appointing a representative of non-shareholder stakeholders as a 
director or creating a committee comprises mainly of stakeholder representatives dedicated to corporate 
social responsibility. See A. Klettner, Corporate Governance Regulation: The Changing Roles and 
Responsibilities of Boards of Directors (Taylor & Francis 2016), p. 49; Lan and Heracleous, p. 298; Ayuso, 
Rodriguez and Garcia, p. 4; W YŀƭŜǊΣ Ψ9ǾŀƭǳŀǘƛƴƎ {ǘŀƪŜƘƻƭŘŜǊ ¢ƘŜƻǊȅΩ όнллсύ сф WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ 9ǘƘƛŎǎ 
249, p. 256. 

53 Klettner, p. 49; { aŀǊǎƘŀƭƭ ŀƴŘ L wŀƳǎŀȅΣ Ψ{ǘŀƪŜƘƻƭŘŜǊǎ ŀƴŘ 5ƛǊŜŎǘƻǊǎΩ 5ǳǘƛŜǎΥ [ŀǿΣ ¢ƘŜƻǊȅ ŀƴŘ 9ǾƛŘŜƴŎŜΩ 
(2012) 35 University of New South Wales Law Journal 291, p. 295. 

54 Ayuso, Rodriguez and Garcia, p. 4; Kaler, p. 256. 

55 Ahcene Lahsasna, Introduction to Fatwa, Shariah Supervision & Governance in Islamic Finance (CERT 
Publications 2011), p. 9; aŀǊƛŀ .Ƙŀǘǘƛ ŀƴŘ LǎƘŀǉ .ƘŀǘǘƛΣ Ψ5ŜǾŜƭƻǇƳŜƴǘ ƛƴ [ŜƎŀƭ LǎǎǳŜǎ ƻŦ /ƻǊǇƻǊŀǘŜ 
DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ όнллфύ нр WƻǳǊƴŀƭ ƻŦ 9ŎƻƴƻƳƛŎ and Administrative Sciences 67 Lahsasna, 
p. 72-тоΦ !ƭǎƻ ǎŜŜ άO ye wo believe! Obey God, and obey the Messenger, and those charged with authority 
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governance system shares similarities with the German model in the sense that both 

cater to a much larger audience comprising both shareholders and other stakeholders 

such as the general public and the environment56. This altruistic approach corresponds 

to the Sharia' principle of Maqasid As-Sharia', which calls for companies to refrain from 

placing too much emphasis on the profit-maximisation of their shareholders neglecting 

the rights and interests of other stakeholders such as those of the God, the religion, and 

the society 57 . Instead, companies must seek to strike a balance between the 

shareholders and stakeholdersô interests and ensure that everyone involved in the 

business operations and endeavours of the companies can perform their responsibilities 

to their best abilities. Ultimately, Muslims believe that this staunch corporate probity not 

only enhances the companyôs goodwill as a socially responsible entity, but also invites 

the blessings of God that will pave the way to the companyôs success, both in this world 

and the Hereafter58.  

 

3.1.3.2 Corporate Culture ï Collectivism v. Individualism 

The second feature that differentiates Islamic corporate governance from the Western 

model rests within their respective corporate culture or emphasis. In the Anglo-Saxon 

model, the generation of profits and the maximisation of the shareholdersô interests serve 

as the primary objectives of the company and hold primacy over the interests of other 

                                                           
among you. If you differ in anything among yourselves, refer it to God and His Messenger, if ye do believe 
iƴ DƻŘ ŀƴŘ ǘƘŜ [ŀǎǘ 5ŀȅΥ ǘƘŀǘ ƛǎ ōŜǎǘΣ ŀƴŘ Ƴƻǎǘ ǎǳƛǘŀōƭŜ ŦƻǊ Ŧƛƴŀƭ ŘŜǘŜǊƳƛƴŀǘƛƻƴέ (Surah Al-bƛǎŀΩ 4:59) of 
Ali 

56 Accounting, Auditing, and Governance Standards as at December 2015, p. 949; Shamsher Mohamad, 
Zulkarnain aǳƘŀƳŀŘ {ƻǊƛ ŀƴŘ aƻƘŀƳŜŘ 9ǎƪŀƴŘŀǊ {ƘŀƘΣ Ψ{ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜΥ 9ŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ {ƘŀǊƛŀƘ 
/ƻƳƳƛǘǘŜŜǎ ƛƴ LǎƭŀƳƛŎ .ŀƴƪǎ ƛƴ aŀƭŀȅǎƛŀΩ aƻƘŀƳŜŘ 9ǎƪŀƴŘŀǊΣ {ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜΥ 9ŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ 
Shariah Committees in Islamic Banks in Malaysia (January 25, 2015), p. 2-3; aŀƭƛƪ aΦ IŀŦŜŜȊΣ Ψ!ƴ !ƴŀƭȅǎƛǎ 
ƻŦ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ ŀƴŘ ²ŜǎǘŜǊƴ tŜǊǎǇŜŎǘƛǾŜǎΩ όнлмоύ н LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎΣ 
Economics and Law, p. 98-100. Also see Maliah Sulaiman, Norakma Abd Majid and Noraini Mohd Ariffin, 
Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ Lƴǎǘƛǘǳǘƛƻƴǎ ƛƴ aŀƭŀȅǎƛŀΩ όуǘƘ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƴŦŜǊŜƴŎŜ ƻƴ 
Islamic Economics and Finance, Doha, 19-21 December 2011), p. 6. 

57 άSo he who gives (in charity) and fears (God), and (in all sincerity) testifies to the best ς We will indeed 
make smooth for him the path to Bliss. But he who is a greedy miser and thinks himself sufficient, and 
gives the lie to the best ς We will indeed make smooth for him the path to misery; Nor will his wealth profit 
him when he falls headlong (into the Pit)έ (Surah Al-Layl 92:5-11) of Ali. 

58 άΧ And for those who fear God, He (ever) prepares a way out. And He provides for him (or her) from 
(sources) he never could imagine. And if anyone puts his trust in God, sufficient is (God) for himέ (Surah 
Al-Talaq 65:2-3) of ibid. Also see Al-Jawziyah 
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stakeholders59. By contrast, the German model treats the interests of every stakeholder 

as equal and as significant as those of the shareholders due to their intrinsic values and 

substantial influence on the performance and sustainability of the company. To put it 

simply, the German model places a profound focus on the collective interest of a wider 

range of stakeholders and tends to foster a more societal influence than the Anglo-Saxon 

model60. 

An agency problem arises when the stakeholdersô interests clash with those of the 

companyôs shareholders and its management causing a ówhom-do-you-protect firstô 

dilemma for the management61. Since the publication of Berle and Meansô seminal text 

The Modern Corporation and Private Property in 193262, corporate governance scholars 

and economists have viewed the Anglo-Saxon model as a weak corporate governance 

system because it does not effectively address the agency problem. This is the case 

even in the presence of several attempts to reconcile the interests of the shareholders 

with those of the stakeholders, because the eventual goal of a company which adopts 

the Anglo-Saxon model remains the maximisation of the shareholderôs wealth63. By 

contrast, the German model provides a better and more equitable alternative that 

balances the interests of the shareholders with those of the stakeholders64. This is due 

to the fact that stakeholder theory not only mandates the companyôs management to 

maximise the value of the company as a whole by taking into account the interests of a 

                                                           
59 CǊŜŘŜǊƛŎƪ ± tŜǊǊȅΣ Ψ¢ƘŜ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƻŦ LǎƭŀƳƛŎ .ŀƴƪǎΥ ! .ŜǘǘŜǊ ²ŀȅ ƻŦ 5ƻƛƴƎ .ǳǎƛƴŜǎǎΩ όнлмлύ 
19 Mich St U Coll LJ Int'l L 251, p. 256. Also see [ǳŎƛŀƴ /ŜǊƴŀǘΣ Ψ¢ƘŜ 9ƳŜǊƎƛƴƎ 9ǳǊƻǇŜŀƴ /ƻǊǇƻǊŀǘŜ 
Governance Model: Anglo-{ŀȄƻƴΣ /ƻƴǘƛƴŜƴǘŀƭΣ ƻǊ {ǘƛƭƭ ǘƘŜ /ŜƴǘǳǊȅ ƻŦ 5ƛǾŜǊǎƛǘȅΚΩ όнллпύ мм WƻǳǊƴŀƭ ƻŦ 
European Public Policy 147, p. 150; Iqbal and Lewis, p. 272. 

60 9ǊƛŎ 9ƴƎƭŜ ŀƴŘ ¢Ŝǘƛŀƴŀ 5ŀƴȅƭƛǳƪΣ Ψ9ƳǳƭŀǘƛƴƎ ǘƘŜ DŜǊƳŀƴ ¢ǿƻ-tier Board and Worker Participation in U.S. 
[ŀǿΥ ! {ǘŀƪŜƘƻƭŘŜǊ ¢ƘŜƻǊȅ ƻŦ ǘƘŜ CƛǊƳΩ όнлмрύ пр DƻƭŘŜƴ DŀǘŜ ¦ƴƛǾŜǊǎƛǘȅ [ŀǿ wŜǾƛŜǿ сф, p. 99; Karim and 
Archer, chapter 21. Also see Christine A. Mallin, Corporate Governance (published in Oxford, 2nd edn, 
Oxford University Press 2007), p. 16. 

61 Douglas A Bosse ŀƴŘ wƻōŜǊǘ ! tƘƛƭƭƛǇǎΣ Ψ!ƎŜƴŎȅ ¢ƘŜƻǊȅ ŀƴŘ .ƻǳƴŘŜŘ {ŜƭŦ-ƛƴǘŜǊŜǎǘΩ όнлмсύ пм !ŎŀŘŜƳȅ 
of Management Review 276, p. 276; Perry, p. 256. 

62 Adolf A Berle and Gardiner C Means, The Modern Corporation and Private Property (published in New 
York, Commerce Clearing House 1932) 

63 WƻƴŀǘƘŀƴ w aŀŎŜȅ ŀƴŘ DŜƻŦŦǊŜȅ t aƛƭƭŜǊΣ Ψ¦ƴƛǾŜǊǎŀƭ .ŀƴƪǎ ŀǊŜ ƴƻǘ ǘƘŜ !ƴǎǿŜǊ ǘƻ !ƳŜǊƛŎŀϥǎ /ƻǊǇƻǊŀǘŜ 
DƻǾŜǊƴŀƴŎŜ ϦtǊƻōƭŜƳϦΥ ! [ƻƻƪ ŀǘ DŜǊƳŀƴȅΣ WŀǇŀƴ ŀƴŘ ǘƘŜ ¦Φ{Ω ƛƴ WƻŜƭ aΦ {ǘŜǊƴ and Donals H. Chew Jr. 
(eds), The Revolution in Corporate Finance, vol 4 (Blackwell Publishing 2004). Also see Ronald Philip Dore, 
Stock Market Capitalism: Welfare Capitalism: Japan and Germany versus the Anglo-Saxons (Oxford 
University Press 2000), p. 71-94; Hampel Committee, Committee on Corporate Governance (Final Report) 
(January 1998 edn, The Committee on Corporate Governance and Gee Publishing Ltd 1998), p. 12. 

64 Mallin, p. 16; Engle and Danyliuk, p. 100. 
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wider range of constituents such as the general public, but it also allows these 

stakeholders to participate in corporate decisions65.  

On the other hand, the Islamic corporate governance system seeks to promote the 

alignment of the economic interest of the company, its shareholders, and the other 

stakeholders with the principles of the Sharia' law66. In the Islamic banking environment, 

the system calls for the IFIs to place the interest of the stakeholders on the same footing 

as those of the shareholders with Sharia' law acting as the fulcrum that bridges the two67. 

In fact, it is important to note that Islamic banking neither aims to provide a direct 

financing competitor to the Western banking system, nor to serve as a financing tool for 

the IFIs to generate profit; rather, it aspires to function as a society-oriented financing 

proposition68 (see Figure 5).  

 

Characteristics of Vision, 

Mission, and Objective 

(VMO) 

IFIs Non-IFIs 

Foundation Tawheed69 Secularism 

Motivation Worldly and hereafter Worldly 

                                                           
65 ½ŀƳƛǊ Lǉōŀƭ ŀƴŘ !ōōŀǎ aƛǊŀƪƘƻǊΣ Ψ{ǘŀƪŜƘƻƭŘŜǊǎ aƻŘŜƭ ƻŦ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎ {ȅǎǘŜƳΩ 
(2004) 11 Islamic Economic Studies, p. 46, Silvia Ayuso, Miguel Angel Rodriguez and Roberto Garcia, 
Maximising Stakeholders' Interests: An Empirical Analysis of the Stakeholder Approach to Corporate 
Governance (IESE Business School, University of Navarra, Working Paper WP No 67 January 2007, 2007), 
p. 3; !ƴǘƻƴƛƻ !ǊƎƻƴŘŀƴŀΣ Ψ¢ƘŜ {ǘŀƪŜƘƻƭŘŜǊ ¢ƘŜƻǊȅ ŀƴŘ ǘƘŜ /ƻƳƳƻƴ DƻƻŘΩ όмффуύ мт WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ 
Ethics 1093, p. 1097. 

66 Accounting, Auditing, and Governance Standards as at December 2015, p. 953; Mohammed Alsanosi, 
Ψ¢ƘŜ /ƻƴŎŜǇǘ ƻŦ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ {ƘŀǊƛŀΩ όнллфύ нл 9ǳǊƻǇŜŀƴ .ǳǎƛƴŜǎǎ [ŀǿ wŜǾƛŜǿ опо, p. 346-
347. Also see Abu-Tapanjeh, p. 561-562. 

67 άO mankind! Verily We have created you from a single (pair) of a male and a female, and have made 
you into nations and tribes, that you may know each other. Verily, the most honoured of you in the sight 
of God is the most righteousέ (Surah Al-Hujurat 49:13) of Ali 

68 Thomson Reuters and Dubai Chamber of Commerce and Industry, GIES 2013 Review: Steps Forward for 
Growth (Dubai Islamic Economy Development Centre, Dubai, 2013), p. 58; IŀǎŀƴΣ ΨLƴ {ŜŀǊŎƘ ƻŦ ǘƘŜ 
tŜǊŎŜǇǘƛƻƴǎ ƻŦ ǘƘŜ {ƘŀǊƛΩŀƘ {ŎƘƻƭŀǊǎ ƻƴ {ƘŀǊƛΩŀƘ DƻǾŜǊƴŀƴŎŜ {ȅǎǘŜƳΩ, p. 7-14. 

69 See discussion on Tawheed at p. 86-91. 
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Orientation Profit maximisation, 

financial growth, 

continuity, and divine 

blessings 

Profit maximisation, 

financial growth, and 

continuity 

Business Ethos Business as part of faith Business as a material 

need 

Strategic Management VMO of the organisation is 

closely related to the 

concept of ómankind as 

vicegerent of Godô 

VMO of the organisation is 

based on material interest 

per se. 

Operation Management Every process, input and 

output is guaranteed 

Sharia'-compliant. 

Promoting productivity 

within the perimeters of 

Sharia' law. 

No Sharia' compliant 

guarantee for every 

process, input and output. 

Promoting productivity 

only within the perimeters 

of self-serving interest. 

Financial Management Sharia' compliant 

guarantee in every 

financial process, input 

and output. 

No Sharia' compliant 

guarantee in every 

financial process, input 

and output. 

Marketing Management Marketing initiative is only 

done for Sharia'-compliant 

financial products. 

Marketing initiative 

includes Sharia' non-

compliant financial 

products. 

Figure 5: Comparison of VMOs Between IFIs and Non-IFIs70 

As noted earlier, it is widely known that Sharia' law prohibits the IFIs from engaging in 

any financial activities involving Riba', Gharar, Maysir, or unethical subject matters and 

business practices such as, inter alia, prostitution, alcoholic beverages, pork processing, 

pornography, firearmôs manufacturing, entertainment, Hilah, excessive uncertainty, fraud, 

                                                           
70 Modified. See Muhammad Ismail Yusanto and Muhammad Karebet Widjajakusuma, Menggagas Bisnis 
Islami (Upholding Business the Islamic Way) (Gema Insani 2002), p. 22-23. Also see Irawan Febianto, 
Ψ{ƘŀǊƛŀƘ /ƻƳǇƭƛŀƴǘ aƻŘŜƭ ƻŦ .ǳǎƛƴŜǎǎ 9ƴǘƛǘƛŜǎΩ όнлммύ м ²ƻǊƭŘ WƻǳǊƴŀƭ ƻŦ {ƻŎƛŀƭ {ŎƛŜnce 130, p. 10. 
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mistake and misrepresentation71. In the same manner, Sharia' law also imposes a moral 

responsibility on the IFIs by decreeing Zakat (alms payment) as mandatory in ensuring 

that society can also benefit from their presence72. Essentially, Zakat, which the Holy 

Quran has mentioned as many as 32 times (in isolation) and 26 times (enjoined with the 

obligation for prayer), constitutes one of the five important attributes of Islam73.  

Linguistically, Zakat is an Arabic word that connotes ógrowthô or ópurificationô74 . 

Technically, it refers to óa right to wealth (or a part of wealth)ô as specified by Sharia' law 

for the advantage of certain beneficiaries75. Accordingly, it requires qualified individuals 

and companies such as the IFIs to surrender a specified portion of their wealth to the 

Baitul Mal (the treasury or the equivalent of an Inland Revenue department) 76 . 

Subsequently, the Baitul Mal will distribute the funds to the seven groups of society 

specified by Sharia' law as the appropriate beneficiaries, namely the poor; the needy; the 

Amil (the person appointed by the Baitul Mal to collect the Zakat); the Muallaf (the person 

who recently embraced the Islamic faith); those who are in great debt; those who work 

in the path of God; and the wayfarers77. 

                                                           
71 See discussion on these elements in Chapter 2. 

72 άAnd be steadfast in prayer; give Zakat; and bow down your heads with those who bow down (in 
worship)έ (Surah Al-Baqarah 2:43)Τ άOf their goods, take alms, that so thou mightest purify and sanctify 
ǘƘŜƳΥ ŀƴŘ ǇǊŀȅ ƻƴ ǘƘŜƛǊ ōŜƘŀƭŦ Χέ (Surah Al-Taubah 9:103) of Ali 

73 The remaining four attributes of Islam are the Kalimah Tauheed (testifying that there is no God but the 
One God, and the Prophet Muhammad (p.b.u.h.) is His Messenger); Salah (prayer), fasting during the holy 
month of Ramadhan; and Hajj (pilgrimage to Mecca, Saudi Arabia). 

74 aǳƘŀƳƳŀŘ Lōƴ Ψ!ƭƛ !ƭ-Shawkani, Nayl Al-Awtar (Attainment of the Objective), vol 2 (published in Beirut, 
Dar al-Fikr 1983), p. 169; Al-QardawiΦ !ƭǎƻ ǎŜŜ άAnd those in whose wealth there is a fixed portionέ (Surah 
Al-Maarij 70:24) of Ali 

75 άAnd in their wealth and possessions (was remembered) the right of the needy, him who asked, and him 
who (for some reason) was prevented (from asking)έ (Surah Al-Dhariyat 51:19) of Ali. Also see Abd al-
Rahman al Jaziri, Al-Fiqh Ala Mazahib Al-!ǊōŀΩŀƘ όLǎƭŀƳƛŎ WǳǊƛǎǇǊǳŘŜƴŎe According to the Four Schools of 
Thought), vol 2 (published in Cairo, Maktabah al-Tijariyah al-Kubra 1991), p. 435. 

76 It is important to note that Zakat is only compulsory on companies and qualified individuals once their 
net earnings or profits have reached the determined Nisab όŀ ŎŜǊǘŀƛƴ ǾŀƭǳŜ ŀǎ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǘƘŜ ǎǘŀǘŜΩǎ 
Islamic affairs department). The deductible percentage for Zakat is 2.5 per cent on the personal savings 
or income, 10 per cent on agricultural produce, and 20 per cent on the produce of mines or mineral wealth. 
See Al-Qardawi, p. 556. 

77 (Surah At-Taubah 9:60) of Ali. 
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Although Sharia' law does not prohibit the accumulation of wealth by individuals and 

companies 78 , it recognises the possibility of the creation of an economic disparity 

between the rich and the poor because of the quest for profit maximisation79. In other 

words, there will emerge two groups of different economic capacity, namely the óadmiredô 

(the rich), and the óadmirerô (the poor). According to Sheikh Ali Al-Jarjawi, these two 

groups will remain separated by hatred and jealousy that will eventually lead to 

catastrophic consequences such as theft, rape, corruption, and murder80. From the 

Sharia' law perspective, Imam Al-Ghazali emphasised that wealth is merely a trust from 

God and if one fails to utilise it according to the manner prescribed by the Holy Quran 

and the Sunnah such as to alleviate the hardship of the poor or the needy, the person 

will not receive any share of the pleasures accorded in the Hereafter81. Therefore, the 

system of Zakat not only serves as a bridging mechanism that balances this economic 

disparity, but also as a medium to express oneôs gratitude to God82 and purify oneôs 

earnings from a religious standpoint83.  

At the same time, it also important to note that the obligation of Zakat does not aim to 

óspoon-feedô the poor while they remain idle and dependent on the contributions from the 

rich. In fact, according to Ibn Al-Humam, the actual aim of Zakat is to relieve the poor 

without impoverishing the rich in order to transform the former from being the recipients 

                                                           
78 άAnd when the Prayer is finished, then may ye dispersed through the land, and seek of the bounty of 
God: and celebrate the praises of God often (and without stint): that ye may prosperέ (Surah Al-WǳƳǳΩŀƘ 
62:10). Also see (Surah Al-!ΩǊŀŦ 7:32) of ibid 

79 !ōǳ {ŀΩŜŜŘ noted ǘƘŀǘ ǘƘŜ tǊƻǇƘŜǘ aǳƘŀƳƳŀŘ όǇΦōΦǳΦƘΦύ ǎŀƛŘΣ άThe poor (Muhajirin) will enter the 
Paradise before the rich among them by five hundred years intervalέ. This Hadith is Sahih. See Book 36, 
Hadith 48 of Al-Tirmidhi. Also see Book 81, Hadith 136 of Hamidy and others 

80 From the Islamic perspective, there are two forms of envy. On one hand, there is the acceptable 
Ghibtah, or envy without malice, and on the other, the prohibited Hasad, or envy with malice. See Ali 
Ahmad al Jurjawi, Hikmah al-Tasyri'wa Falsafatuhu (The Beauty of Islam and Its Philosophy) (Harlis 
Kurniawan ed, published in Jakarta, Gema Insani 2006), p. 183-186. 

81 Imam Muhammad Al-Ghazali, Ihya Ulumuddin (Inner Dimensions of Islamic Worship) (Fazlul AHM Karim 
tr, printed in India, 16th Impression edn, Islamic Book Service (P) Ltd 2015), p. 57. Also see Saeed 

82 άThe parable of those who spend their substance in the way of God is that of a grain of corn: it groweth 
seven ears, and each ear has a hundred grains. God giveth manifold increase to whom He pleaseth: and 
God careth for all and He knoweth all thingsέ (Surah Al-Baqarah 2:261) of Ali. Also see Book 45, Hadith 
90 of Ibn Al-Hajjaj 

83 bǳǊ .ŀǊƛȊŀƘ !ōǳ .ŀƪŀǊ ŀƴŘ !ōŘǳƭwŀƘƛƳ !ōŘǳƭ wŀƘƳŀƴΣ Ψ! /ƻƳǇŀǊŀǘƛǾŜ {ǘǳŘȅ ƻŦ ½ŀƪŀƘ ŀƴŘ aƻŘŜǊƴ 
¢ŀȄŀǘƛƻƴΩ όнллтύ нл WƻǳǊƴŀƭ ƻŦ YƛƴƎ !ōŘǳƭ !ȊƛȊ ¦ƴƛǾŜǊǎƛǘȅΥ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎ нр, p. 34. Also see R Ticehurst 
ŀƴŘ I wƻōŜǊǘǎΣ Ψ¢ƘŜ wŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ ²ŜŀƭǘƘ - {ƘƻǳƭŘ wƛŎƘ tŜƻǇƭŜ DƛǾŜ !ǿŀȅ ¢ƘŜƛǊ aƻƴŜȅΚΩ [ŜȄƻƭƻƎȅΣ с 
November 2015 <http://www.lexology.com/library/detail.aspx?g=2d8eab24-05db-41a1-9ba0-
9fc517100dff> accessed 19 September 2017 
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of Zakat to the givers of Zakat themselves in the future84. Indeed, the realisation of this 

objective was highlighted during the reign of Caliph Umar Abdul Aziz, where there was a 

surplus in the Baitul Mal due to the absence of eligible Zakat recipients85. 

As far as Islamic banking is concerned, it is interesting to note that the concept of Zakat 

has since contributed to the development of IFIôs micro-financing instruments such as 

Qard Al-Hasan (interest-free loan) 86  and the provision of education grants in the 

industryôs bid to uphold the notion of óprofiting-responsiblyô as lauded by Sharia' law87. 

For instance, the Jordan Islamic Bank established a specific fund, which provided Qard 

Al-Hasan service to more than 33,000 beneficiaries for justified social purposes such as 

education, medical treatment, and marriage88. Likewise, the Jeddah-based IDB has also 

contributed to the development of scholarships in the fields of Islamic banking, especially 

Islamic microfinance, in its 56-member countries in the form of research scholarships, 

technical assistance programmes, and disaster reliefs89. Furthermore, since Sharia' law 

only imposes the extraction of Zakat from Sharia'-compliant incomes or profits, which 

correspond to the business nature of the IFIs that upholds the principles of Maqasid Al-

Sharia' 90 , the whole concept of Zakat constitutes another unique feature that 

distinguishes the Islamic from the Western corporate governance system.  

                                                           
84 Al-Qardawi, vol. 1, p. 59. 

85 A.A. Hakam, Umar bin Abdul Aziz: Peribadi Zuhud Penegak Keadilan (Umar bin Abdul Aziz: The Humble 
and Just) (Alam Raya 2009), p. 59. Also see Al-Qardawi, vol. 2, p. 46. 

86 Qard Al-Hasan is a combination of the Arabic words of QardΣ ǿƘƛŎƘ ƳŜŀƴǎ ΨƭƻŀƴΩ ƻǊ Ψǘƻ ŎǳǘΩΣ ŀƴŘ Hasan, 
ǿƘƛŎƘ ƳŜŀƴǎ ΨƪƛƴŘΩ ƻǊ ΨƎǊŀǘƛǘǳŘŜΩΦ Lǘ ƛǎ ŀƭǎƻ ŎŀƭƭŜŘ ŀǎ ŀ ōŜƴŜǾƻƭŜƴǘ ƭƻŀƴ ǎƛƴŎŜ ǘƘŜ ƭŜƴŘŜǊ ŘƻŜǎ ƴƻǘ ŜȄǇŜŎǘ 
any return from the borrower. See Ahmad and Hassan, p. 68. 

87 άWho is he that will loan to God a beautiful loan, which God will double unto his credit and multiply 
many times? It is God that giveth (you) want or plenty, and to Him shall you returnέ (Surah Al-Baqarah 
2:245) of Ali. Also see Iŀōƛō !ƘƳŜŘΣ ΨCƛƴŀƴŎƛŀƭ LƴŎƭǳǎƛƻƴ ŀƴŘ LǎƭŀƳƛŎ CƛƴŀƴŎŜΥ hǊƎŀƴƛǎŀǘƛƻƴŀƭ CƻǊƳŀǘǎΣ 
tǊƻŘǳŎǘǎΣ hǳǘǊŜŀŎƘΣ ŀƴŘ {ǳǎǘŀƛƴŀōƛƭƛǘȅΩ ƛƴ ½Φ Lǉōŀƭ ŀƴŘ !Φ aƛǊŀƪƘƻǊ όŜŘǎύΣ Economic Development and 
Islamic Finance (World Bank Publications 2013) 
<http://books.google.com.my/books?id=EZpVAAAAQBAJ> , p. 212-213; Al-Qardawi, vol. 2, p. 560. 

88 Jordan Islamic Bank, The Thirty Fifth Annual Report 2013 (2013), p. 22; Jordan Islamic Bank, Second 
Report on the Social Responsibility 2013 (2013), p. 28. 

89 Islamic Development Bank, p. 10-16. Also see Hassan and Lewis, p. 281-282. 

90 It is difficult to implement the concept of Zakat within the Western banking environment due to the 
presence of Sharia' non-compliant elements such as, inter alia, Riba', Gharar, and Maysir. This postulation 
is based on a Hadith ƴŀǊǊŀǘŜŘ ōȅ !ōǳ IǳǊŀƛǊŀƘ ǘƘŀǘ ǘƘŜ tǊƻǇƘŜǘ aǳƘŀƳƳŀŘ όǇΦōΦǳΦƘΦύ ǎŀƛŘΣ άO you people! 
Indeed God is Tayyib (good) and he does not accept but what is goodέ. This Hadith is Sahih. See Book 47, 
Hadith 3257 of Al-Tirmidhi 
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3.1.3.3 Ideological Views ï Tawheed v. Secularism 

The third feature that differentiates Islamic corporate governance from the Western 

model lies in its ideological view. While the concept of Western corporate governance 

stemmed from socially derived ósecular humanistô values91, Islamic corporate governance 

concept took its shape from the ethical principles that are rooted deep within the 

teachings of Islam ï specifically the governance of humanôs inter-relationship with one 

another, and most importantly, with God, in every matter 92 . Above all, the primary 

objective of Islamic corporate governance is to serve God and uphold his commands in 

line with the injunctions of the Holy Quran and the Sunnah93.  

                                                           
91 Alsanosi, p. 347. Also see Lewis, p. 14. 

92 Muhammad Al-Sayyid Yusuf, Tafsir Ekonomi Islam: Konsep Ekonomi Al-Quran (Interpretation of Islamic 
Economics: The Quranic Economic Concept) (Abu Ezzat Al-Mubarak ed, Murtadho Ridwan tr, published in 
Johor Bahru, Perniagaan Jahabersa 2008), p. 110-113, 175-183; /ƘƻǳŘƘŀǊȅ {ƭŀƘǳŘƛƴΣ Ψh9/5 tǊƛƴŎƛǇƭŜǎ ŀƴŘ 
ǘƘŜ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜ ƻƴ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΩ όнллуύ мн wŜǾƛŜǿ ƻŦ LǎƭŀƳƛŎ 9ŎƻƴƻƳƛŎǎ нф, p. 37. 

93 άΧ Help ye one another in righteousness and piety, but help ye not one another in sin and rancour: fear 
God: for God is strict in punishmentέ. See (Surah Al-aŀΩƛŘŀƘ 5:2) of Ali. In one Hadith, Anas bin Malik 
ƴŀǊǊŀǘŜŘΥ ά¢ƘŜ tǊƻǇƘŜǘ aǳƘŀƳƳŀŘ όǇΦōΦǳΦƘΦύ ǎŀƛŘΣ Ψ{ǳǇǇƻǊǘ your brother whether he was unjust or the 
ǾƛŎǘƛƳ ƻŦ ƛƴƧǳǎǘƛŎŜΦΩ IŜ ǿŀǎ ŀǎƪŜŘΣ Ψh aŜǎǎŜƴƎŜǊ ƻŦ DƻŘΗ ²Ŝ ƪƴƻǿ ŀōƻǳǘ ƘŜƭǇƛƴƎ ƘƛƳ ǿƘŜƴ ƘŜ ǎǳŦŦŜǊǎ 
ƛƴƧǳǎǘƛŎŜΣ ōǳǘ ǿƘŀǘ ŀōƻǳǘ ƘŜƭǇƛƴƎ ƘƛƳ ǿƘŜƴ ƘŜ ŎƻƳƳƛǘǎ ƛƴƧǳǎǘƛŎŜΚΩ IŜ ǎŀƛŘΣ ΨtǊŜǾŜƴǘ ŀƴŘ ǎǘƻǇ ƘƛƳ ŦǊƻƳ 
committing injustice, and this represents giving support to himΩέ. This Hadith is Sahih from Al-Bukhari. See 
Kathir, p. 1253-1254. 
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Figure 6: Tawheed as the Apex of Islamic Corporate Governance System 

In principle, the Islamic corporate governance system differs from its Western 

counterparts in the sense that companies, in this case the IFIs, owe a duty to uphold the 

commandments of God before anything else (see Figure 6)94. This is in contrast to the 

Western corporate governance concepts such as the Anglo-Saxon and the German 

models, which do not incorporate any religious sentiments or consciences within their 

respective corporate governance frameworks. However, this does not automatically 

imply that the Islamic corporate governance system neglects the interest of the company, 

shareholders and the other stakeholders as Sharia' law also guarantees the protection 

of these groupsô financial objectives. This is portrayed by a number of Islamic banking 

products such as the application of Mudarabah in current or savings account products, 

and the Islamic Negotiable Instrument of Deposit (óINIDô), where the IFI as the Mudharib, 

is obliged to maximise the value of the shareholdersô investments as long as it 

                                                           
94  !ƛǎƘŀǘƘ aǳƴŜŜȊŀ ŀƴŘ wǳǎƴƛ IŀǎǎŀƴΣ Ψ{ƘŀǊƛϥŀƘ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ ¢ƘŜ bŜŜŘ ŦƻǊ ŀ {ǇŜŎƛŀƭ 
DƻǾŜǊƴŀƴŎŜ /ƻŘŜΩ όнлмпύ мп LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ ƛƴ {ƻŎƛŀŜǘȅ, p. 121; Abu-Tapanjeh, p. 565; 
!ōŘǳƭ wŀƘƛƳ !ōŘǳƭ wŀƘƳŀƴΣ ΨLǎǎǳŜǎ ƛƴ /ƻǊǇƻǊŀǘŜ !ŎŎƻǳƴǘŀōƛƭƛǘȅ ŀƴŘ DƻǾŜǊƴŀƴŎŜΥ !ƴ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜΩ 
(1998) 15 American Journal of Islamic Social Sciences 55 
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materialises within the permissible parameter of Fiqh Al-Muammalat (Islamic commercial 

law)95. 

In the Islamic corporate governance system, the most important stakeholder of the 

Islamic banking industry is Islam itself96. If industry players such as the IFIs fail to comply 

with the strict rules of Sharia' law, it is submitted that the Islamic banking concept is 

merely an attempt by banking institutions to exploit the image of Islam as a brilliant 

marketing scheme in order to profit from the 252 billion Muslim population worldwide. 

Since the óIslamicô label of the IFI is undeniably influential in the Muslim communities, it 

remains subject to exploitation by the banks as a strategic leveraging tool to settle a 

bankôs position as an ideal Islamic bank within a particular community97. This brings 

negative repercussions that not only can damage the credibility of the IFIs and the global 

Islamic banking market, but also the reputation of Islam as a whole. Hence, it is important 

to note that the Sharia' compliance element serves as a crucial ingredient of the Islamic 

corporate governance system in justifying the óIslamicô prefix attached to the IFIs that 

further distinguishes Islamic banking from the Western banking system. 

In essence, the core of Islamic corporate governance rests on the precept of Tawheed; 

a fundamental concept from which everything else radiates in Islam ï from the Sharia' 

principles to everyday conducts98. From the theoretical point-of-view, the precept of 

Tawheed comprises three cardinal principles, namely Aqidah (faith), Sharia' (Islamic law), 

and Akhlaq (ethics). It constitutes ñé a manôs commitment to God, the focus of all his 

reverence and gratitude, the only source of value. What God desires for man become 

                                                           
95 See discussion on Tahsil Al-Ribh at p. 57-59. Also see Shariah Standard on Mudarabah BNM/RG/GL 012-
4, p. 7; Bank Negara Malaysia, Shariah Resolutions in Islamic Finance - Second Edition, p. 24-27; Abdul-
Rahman, p. 59. 

96 aƻƘŀƳƳŀŘ aǳǊǊŀȅ IǳƴǘŜǊΣ Ψ¢ƻǿŀǊŘǎ ŀƴ LǎƭŀƳƛŎ .ǳǎƛƴŜǎǎ aƻŘŜƭΥ ! ¢ŀǿƘƛŘ !ǇǇǊƻŀŎƘΩ όнлмнύ н 
Intrernational Journal of Business and Technopreneurship 121, p. 126-129; wŀƘƳŀǘƛƴŀ YŀǎǊƛΣ Ψ/ƻǊǇƻǊŀǘŜ 
DƻǾŜǊƴŀƴŎŜΥ /ƻƴǾŜƴǘƛƻƴŀƭ ǾǎΦ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜΩ ώнллфϐ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜ, p. 7. 

97  .ŜǊƴŀǊŘƻ ±ƛȊŎŀƛƴƻΣ ΨLǎƭŀƳƛŎ .ŀƴƪǎ wŜōǊŀƴŘƛƴƎ ƛƴ .ƛŘ ǘƻ Dƻ DƭƻōŀƭΩ ¢ǊŀŘŜ !ǊŀōƛŀΣ н Wǳƭȅ нлмп 
<http://www.tradearabia.com/news/REAL_261263.html> accessed 21 September 2017; Guidelines on 
Corporate Governance for Licensed Islamic Banks (GP1-i) BNM/RH/GL 002-1, p. 8-9; {Ƙŀǿƴ ²ŀƴƎΣ Ψ²ŀǊ 
ŀƴŘ tŜŀŎŜ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ ²ƘŀǊǘƻƴ wŜǎŜŀǊŎƘ {ŎƘƻƭŀǊǎΣ ²ƘŀǊǘƻƴ {ŎƘƻƻƭΣ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ 
Pennsylvania, May 2010 
<http://repository.upenn.edu/cgi/viewcontent.cgi?article=1136&context=wharton_research_scholars> 
accessed 21 September 2017, p. 18. 

98 John L Esposito and Dalia Mogahed, Who Speaks for Islam - What a Billion Muslims Really Think (Gallup 
Press 2007), p. 11; IŀǎŀƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ ²ŜǎǘŜǊƴ ŀƴŘ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜǎΩ, p. 283. 
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the value for him, the end of all human endeavourò99. On the other hand, from the 

practical point-of-view, it necessitates one believing that God always sees all of his acts 

and conducts and that nothing on this earth will ever escape the attention of God100. In 

brief, the concept of Tawheed asserts that every conduct must comply with the Sharia' 

law and also is accompanied by the belief that God is ever watching101. 

Accordingly, the first principle (Aqidah) requires every Muslim to believe in the concept 

of the oneness of God, who possesses the sole command over everything that exists 

within and between the realms of the heaven and the earth102. Subsequently, Islam 

postulates that God had chosen mankind, out of all His creations, to become His 

vicegerent on earth103. Thus, God had reminded mankind that they shall be accountable 

to Him in the hereafter for all of their deeds104. This would include every aspect of a 

humanôs life ï from a personôs relationship with their own family to their relationship with 

society. From this point, it is obvious that the notion of ñaccountability to God that 

precedes everything in this worldò is paramount in Islamic corporate governance.  

The second (Sharia') and third (Akhlaq) principles respectively direct the company to 

ensure that the nature and operations of its affairs adhere to the principles and ethics of 

the Sharia' law. This mandate corresponds to the opinions of prominent Islamic scholars 

                                                           
99 Dƛƭƭƛŀƴ wƛŎŜΣ ΨLǎƭŀƳƛŎ 9ǘƘƛŎǎ ŀƴŘ ǘƘŜ LƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ .ǳǎƛƴŜǎǎΩ όмфффύ му WƻǳǊƴŀƭ ƻŦ ōǳǎƛƴŜǎǎ ŜǘƘƛŎǎ опр 
IŀǎŀƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ ²ŜǎǘŜǊƴ ŀƴŘ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜǎΩ; Hunter, p. 125. 

100 This concept is known as Al-Ihsan in Sharia' law. See 'Ali ibn Muhammad Jurjani, al-Sayyid al-Sharif, 
Kitab Al-Ta'rifat (Maktabat Lubnan 1978), p. 12. 

101 LȊȊŀǘȅ ¦ƭȅŀ aǳƴƛǊŀƘ !ōŘ !ȊƛȊΣ !ƘƳŀŘ LǊŘƘŀ aƻƪƘǘŀǊ ŀƴŘ ½ǳƭƪŜŦƭƛ !ƛƴƛΣ ΨLƘǎŀƴ 5ŀƭŀƳ tŜƴƎǳǊǳǎŀƴ 
hǊƎŀƴƛǎŀǎƛ LǎƭŀƳ όLƘǎŀƴ ƛƴ ǘƘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ ƻŦ LǎƭŀƳƛŎ hǊƎŀƴƛǎŀǘƛƻƴύΩ ό¢ƘŜ {ŜƳƛƴŀǊ tǊƻŎŜŜŘing of Islamic 
Management: Towards the Strengthening of the Ummah, Bangi, Selangor), p. 3-4; Al-'Allamah Musthafa 
Muhammad, Terjemahan Jawahir Al-Bukhari (The Translation of Jawahir Al-Bukhari) (Muhammad Zuhri 
tr, published in Indonesia, Raja Murah Al-Qana'ah 1979), p. 39-40. 

102 (Surah As-Sajadah 32:4-5) of Ali 

103 ά.ŜƘƻƭŘΣ ¢Ƙȅ [ƻǊŘ ǎŀƛŘ ǘƻ ǘƘŜ ŀƴƎŜƭǎΥ ϦL ǿƛƭƭ ŎǊeate a vicegerent on earth." They said: "Wilt Thou place 
therein one who will make mischief therein and shed blood? - whilst we do celebrate Thy praises and 
ƎƭƻǊƛŦȅ ¢Ƙȅ Ƙƻƭȅ όƴŀƳŜύΚϦ IŜ ǎŀƛŘΥ ϦL ƪƴƻǿ ǿƘŀǘ ȅŜ ƪƴƻǿ ƴƻǘΦΦΦέ See (Surah Al-Baqarah 2: 30-33) of ibid 

104 ά!ƴŘ ²Ŝ ƘŀǾŜ ŦŀǎǘŜƴŜŘ ŜǾŜǊȅ ƳŀƴΩǎ όŘŜŜŘǎύ ǘƻ Ƙƛǎ ƴŜŎƪΥ hƴ ǘƘŜ 5ŀȅ ƻŦ WǳŘƎƳŜƴǘΣ ²Ŝ shall bring out 
for him a scroll, which he will see spread open. (It will be said to him) Read thine (own) record: Sufficient 
is thy soul this day to make out an account against theeέ. See (Surah Al-LǎǊŀΩ 17:13-14) of ibid. 
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such as Hasan Al-Basri105, Umar Abd Aziz106, Imam Al-Syafie107, and Yusuf Al-Qardawi108 

on the essential connection between faith and actual practice. It can be summarised as 

ñthe harmonisation of faith and conviction that is implanted in the heart, and realised 

through action rather than mere outward expressionsò109. Additionally, Ibn Al-Uthaymeen, 

a prominent Sunni scholar, opined that mankind must learn to appreciate and implement 

a set of 77 acts of faith as ordained by the Sharia' law in understanding the complete 

concept of Tawheed 110. Accordingly, it is arguable that a major part of these acts have 

already been amalgamated into the Islamic corporate governance system and practiced 

in Islamic banking ï for example, the prohibition of Riba', Gharar, Maysir, and Hilah, 

among others, in financial transaction111; the implementation of Zakat112, SRI113, Al-Amal 

Bil-Makruf Wa-Nahi óAnil Munkar114; and the promotion of Sharia'-compliant practices 

among the IFIôs employees and customers115. 

                                                           
105 Ibn Taymiyyah, Kitab Al-Iman: Book of Faith (Dar Al-Kutub Al-'Ilmiyyah 1983), p. 251. Also see Hunter, 
p. 126. 

106 Al-Khalidi, Fi Zilal Al-Iman (published in Damsyiq, Dar Al-Qalam 1994), p. 26. 

107 Ibid, p. 24. 

108 Yusuf Al-Qaradawi, Iman dan Kehidupan (Iman and Life) (published in Selangor, Dewan Pustaka Fajar 
1985), p. 25. Also see Hasan AL-Ayyub, Tabsit Al-'Aqa'id Al-Islamiyyah (published in Cairo, Dar Al-Tawzi 
wa Al-Nasyr wa Al-Islamiyyah 1994), p. 17. 

109 ¢ƘŜ ǇŀǊŀōƭŜ ƻŦ ǘƘŜ ŀŎǘǳŀƭ LǎƭŀƳƛŎ ŦŀƛǘƘ ƛǎ ƳŜƴǘƛƻƴŜŘ ōȅ DƻŘ ƛƴ ǘƘŜ Iƻƭȅ vǳǊŀƴ ŀǎ άFor, believers are 
those who, when God is mentioned, feel a tremor in their hearts, and when they hear His Signs rehearsed, 
find the faith strengthened, and put (all) their trust in their Lord; who establish regular prayers and spend 
(freely) out of the gifts We have given them for sustenance; such in truth are the believers: they have 
grades of dignity with their Lord, and forgiveness, and generous sustenanceέ. See (Surah Al-Anfal 8:2-4) 
of Ali 

110 According to Imam Muhammad Al-Baihaqi, there are 77 acts of faith as ordained by the Sharia' law ς 
the highest rank of the faith is the belief in the One God, and the lowest is the removal of pebbles, stones, 
ǘƘƻǊƴǎΣ ǎǘƛŎƪǎ ƻǊ ŀƴȅǘƘƛƴƎ ǘƘŀǘ Ƴŀȅ ƘŀǊƳ ŀƴƻǘƘŜǊ DƻŘΩǎ ōŜƛƴƎΣ ŦǊƻƳ ǘƘŜ ǊƻŀŘΦ {ŜŜ Muhammad Al-
Uthaymeen, Fatawa Al-Aqidah (The Collection of Fatwas on Aqidah) (published in Beirut, Dar Al-Jil 1993), 
p. 136-138. Also see Book 1, Hadith 60 of Ibn Al-Hajjaj  

111 See discussion on these elements in Chapter 2. 

112 See discussion on Zakat at p. 83-85. 

113 !ƳƭƻǘΣ Ψ!5L. DƛŦǘǎ bŜǿ aƻǎǉǳŜ ƛƴ CǳƧŀƛǊŀƘΩ; Sairally, p. 280. 

114 See p. 75-76. 

115 Accounting, Auditing, and Governance Standards as at December 2015, p. 915. For example, the Bank 
LǎƭŀƳ aŀƭŀȅǎƛŀ .ŜǊƘŀŘ ǊŜƎŀǊŘǎ ǘƘŜ aǳǎƭƛƳǎΩ ŦƛǾŜ-compulsory-prayers-a-day as a paramount element of 
their Islamic corporate governance structure. This is evident in a number of its corporate practices such 
as the implementation of Islamic dress code to all employees; the airing of Adhan (call for prayer); 
temporary suspension of bankiƴƎ ǘǊŀƴǎŀŎǘƛƻƴ ŘǳǊƛƴƎ ǇǊŀȅŜǊΩǎ ǘƛƳŜΤ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ǇǊŀȅŜǊǎΩ ǊƻƻƳ ŦƻǊ 



92 

 

Given these points, the concept of Tawheed serves as an integral element in the Islamic 

corporate governance framework as it places equal importance on the IFIôs financial 

structure and aspects such as the Sharia' compliance of the IFIôs financial products, 

services, and business conducts. In fact, compliance with Sharia' law constitutes a 

significant part of the vital elements of an efficient Islamic corporate governance 

framework as prescribed by the IFSB-3, namely: 

(a) The actions of the IFIôs management must be aligned with the interests of 

stakeholders; 

(b) Proper incentives must be provided to the organs of governance such as the BOD, 

the management, and the Sharia' Board to pursue objectives that are in the 

interests of stakeholders; and  

(c) There must be compliance with the principles of Sharia' law116.  

Nonetheless, it is also observed that contrary to this ideal framework, there remains a 

substantial concern that the IFIs have yet to realise the complete application of the above 

fundamental Islamic corporate governance principles, particularly the compliance of the 

financial products and services with the principles of the Sharia' law. For example, there 

has been a continuous utilisation of controversial Islamic financial products such as the 

Murabahah-based debt financing 117 , Bai Al-Inah 118 , and Tawarruq 119  in certain 

jurisdictions, which fails to reflect the above-mentioned values that urge the alignment of 

the IFIôs financial products and services with the requirements and interests of both 

Sharia' law and the stakeholders. Hence, these issues present a complex future 

challenge to researchers and scholars in determining the actual foundation on which the 

current Islamic corporate governance system rests. 

                                                           
employees and customers; opportunities for employees to engage in additional spiritual activities, e.g. 
religious seminars, Iftar (breaking of fast), Friday prayer and Tarawikh (night prayer during the Ramadhan). 
These practices are also exercised in Malaysia by the other IFIs such as Bank Muammalat, Bank Kerjasama 
Rakyat, and Tabung Haji. 

116 Guiding Principles on Corporate Governance for Institutions Offering Only Islamic Financial Services 
[Excluding Islamic Insurance (Takaful) Institutions and Islamic Mutual Funds], p. 27. 

117 See footnote 208 in Chapter 2. Also see Anuar, Mohamad and Shah, p. 28-31. 

118 Nursyamsiah and Kayadibi, p. 123; Shaharuddin, p. 129. Also see footnote 27 and 40 in Chapter 2. 

119 See footnote 27 in Chapter 2. Also see Islamic Development Bank and Islamic Financial Services Board, 
Islamic Financial Services Industry Development: Ten-Year Framework and Strategies - A Mid-Term Review 
(2014), p. 30. 
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3.2 Islamic Corporate Governance Framework in Islamic Banking 

3.2.1 The Principle of Shura (Collectiveness) in Sharia' Law 

Basically, the term Shura originated from the Arabic word of Shawara, which means óto 

adviseô or óto consultô120. Accordingly, when a matter requires the making of a decision 

that both involves and affects the interest of the public, the Islamic concept of justice 

necessitates the implementation of Shura as a guiding principle. This corresponds to the 

following provisions of the Holy Quran: 

ñé and consult them (the people) in affairs (of moment). Then, when thou hast taken a 

decision put thy trust in God. For God loves those who put their trust (in Him)ò. 

(Surah Ali Imran 3: 159) 

ñAnd those who respond to their Lord and keep up prayer, and their rule is to take 

counsel among themselves, and who spend out of what We have given themò. 

(Surah As-Shura 42: 38) 

Generally, Muslims believe that the Prophet Muhammad (p.b.u.h.) never consulted 

anyone ï not even his companions, in the determination of religious matters because of 

his direct connection with God 121 . Of course, there exist numerous instances that 

highlighted the adoption of Shura by the Prophet (p.b.u.h.) in non-religious matters. 

According to Al-Razi122 and Al-Qurtubi123, the practice of Shura does not aim to favour 

the human intellect over the divine revelation, but to teach humanity of the concept of 

                                                           
120 Hans Wehr, A Dictionary of Modern Written Arabic (J Milton Cowan ed, published in Beirut, 4th edn, 
Harassowitz Verlag 1979), p. 574-575; aǳƘŀƳƳŀŘ bŀȊŜŜǊ Yŀ Yŀ YƘŜƭΣ Ψ¢ƘŜ /ƻƴŎŜǇǘǳŀƭ ŀƴŘ Lƴǎǘƛǘǳǘƛƻƴŀƭ 
5ŜǾŜƭƻǇƳŜƴǘ ƻŦ {ƘǳǊŀ ƛƴ 9ŀǊƭȅ LǎƭŀƳΩ όмфулύ мф LǎƭŀƳƛŎ {ǘǳŘƛŜǎ нт1, p. 279. Also see Md Golam Mohiuddin 
ŀƴŘ aƻƘŀƳƳŀŘ aǳȊŀƘƛŘǳƭ LǎƭŀƳΣ Ψ5ŜŎƛǎƛƻƴ aŀƪƛƴƎ {ǘȅƭŜ ƛƴ LǎƭŀƳΥ ! {ǘǳŘȅ ƻŦ {ǳǇŜǊƛƻǊƛǘȅ ƻŦ Shura 
όtŀǊǘƛŎƛǇŀǘƛǾŜ aŀƴŀƎŜƳŜƴǘύ ŀƴŘ 9ȄŀƳǇƭŜǎ ŦǊƻƳ 9ŀǊƭȅ 9Ǌŀ ƻŦ LǎƭŀƳΩ όнлмсύ у 9ǳǊƻǇŜŀƴ WƻǳǊƴŀƭ ƻŦ .ǳǎƛƴŜǎǎ 
and Management 79, p. 79. 

121 AἕƳŀŘ wŀȅǎǹƴơΣ Al-{ƘǳǊŀΥ ¢ƘŜ vǳǊΩŀƴƛŎ tǊƛƴŎƛǇƭŜ ƻŦ /ƻƴǎǳƭǘŀǘƛƻn (Nancy Roberts tr, The International 
Institute of Islamic Thought (IIIT) 2011), p. 5, 17-18; Khadija Katja Wǀhler-Khalfallah, ΨDemocracy 
Concepts of the Fundamentalist Parties of Algeria and Tunisiaτ/ƭŀƛƳ ŀƴŘ wŜŀƭƛǘȅΩ όнллтύ м LƴǘŜǊƴŀǘƛƻƴŀƭ 
Journal of Conflict and Violence (IJCV) 76, p. 80. 

122 Fakr Al-Din M Al-Razi, Al-Tafsir Al-Kabir (The Large Commentary), vol 3 (published in Beirut, Dar Al-
Kutub Al-'Ilmiyyah 1990), p. 79-80. 

123 !ōǳΨ!ōŘŀƭƭŀƘ !ƭ-Qurtubi, Al-WŀƳƛ Ψ[ƛ-Ahkam Al-vǳǊΩŀƴ ό¢Ƙe Compendium of Legal Rulings of the Quran) 
(published in Beirut, Dar Al-Kutub Al-ΨLƭƳƛȅȅŀ нллпύ, p. 191-194. 
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unity and the importance of consultation in administrative issues, i.e. the significance and 

wisdom of collective decisions over those made individually. 

For example, during the battle of Badr Al-Qubra (2H/624 C.E.) and Uhud (3H/625 C.E.), 

the Prophet (p.b.u.h.) consulted his companions on the proper discourse that should be 

taken against the Quraish armies 124 . Similarly, the Prophet (p.b.u.h.) accepted the 

suggestion of Salman Al-Farisi to construct trenches around the Madinah city in the battle 

of Khandaq, and sought counsel from his companions when his wife, óAisha, was falsely 

accused of indecency125. After the demise of Prophet Muhammad (p.b.u.h.), Muslims 

continued this act of democracy by introducing an open dialogue session that was 

implemented in the first discussion to elect a successor to the Prophet (p.b.u.h.) ï of 

which the majority of Muslims elected Abu Bakr As-Siddiq as the first caliph of Islam126. 

By the time of Umar Al-Khattab, a consultative council already existed to function as a 

proper medium to discuss the appointment of the subsequent caliph127.  

Indeed, Islam regards the act of decision-making as a trust from God and Shura as an 

important system that ensures the observation of this divine obligation in protecting the 

rights of all parties involved. From another perspective, Shura also prevents the 

subjugation of societyôs rights at the hands of a certain group of people, particularly those 

who are entrusted with public authority128. Although Shura operates as a socially driven 

mechanism, the majority of Sharia' scholars opine that its decisions are not binding on 

                                                           
124 Taqiuddin An-Nabahani, The Ruling System in Islam (5th edn, Khilafah Publications 1996), p. 238; Al-
Khaldi, Nizam Al-Shura Fil Islam (The Administration of Shura in Islam) (published in Amman, Maktabat 
Al-Risala Al-Haditha 1986), p. 25-28. 

125 An-Nabahani, p. 52; CŀǘƛƘ hǎƳŀƴΣ ΨLǎƭŀƳ ƛƴ ŀ aƻŘŜǊƴ {ǘŀǘŜΥ 5ŜƳƻŎǊŀŎȅ ŀƴŘ ǘƘŜ /ƻƴŎŜǇǘ ƻŦ {ƘǳǊŀΩΩ 
[1997] Center for Muslim-Christian Understanding History and International Affairs, Edmund A Walsh 
School of Foreign Service, Georgetown University, Washington DC, p. 11; Ibn Taymiyyah, Al-Siyasah Al-
Shariyah (The Politics of Sharia' Law) (published in Beirut, Dar Al-Marifah 1967); E. Cotran, A.O. Sherif and 
U.L.C.I.M.E. Law, Democracy: The Rule of Law and Islam (Springer Netherlands 1999), p. 458-459. 

126 Asy-Syawi, p. 103. Also see 'Abd Al-Nasir Tawfiq Al-!ǘǘŀǊΣ Ψ!ƭ-Ta'rif Bi Al-Ijtihad Al-WŀƳŀϥƛΩ ό/ƻƴŦŜǊŜƴŎŜ 
on Al-Ijtihad Al-Jama'i fi Al-A'lam Al-Islami, Al-Ain, 1996), p. 8. 

127 There were six candidates named by Umar Al-YƘŀǘǘŀō ŀǎ Ƙƛǎ ǇƻǘŜƴǘƛŀƭ ǎǳŎŎŜǎǎƻǊΣ ƴŀƳŜƭȅ ¦ǘƘƳŀƴΣ Ψ!ƭƛΣ 
Talhah, Az-½ǳōŀȅǊΣ {ŀΩƛŘΣ ŀƴŘ !ōŘǳǊ-wŀƘƳŀƴ ōƛƴ Ψ!ǿŦΦ {ŜŜ Kathir; Abu'l-Hasan Ali Ibn Muhammad Ibn 
Habib Al-Basri Al-Mawardi, Al-Ahkam Al-Sultaniyyah (The Laws of Islamic Governance) (Asadullah Yate tr, 
Ta-Ha Publishers Ltd 1996), p. 13. 

128 aǳȊŀŦŦŀǊ ! {ƘŀƛƪƘΣ Ψ9ǘƘƛŎǎ ƻŦ 5ŜŎƛǎƛƻƴ aŀƪƛƴƎ ƛƴ LǎƭŀƳƛŎ ŀƴŘ ²ŜǎǘŜǊƴ 9ƴǾƛǊƻƴƳŜƴǘǎΩ όмфууύ р !ƳŜǊƛŎŀƴ 
Journal of Islamic Social Sciences 115; J.W. Meri, Medieval Islamic Civilization: An Encyclopedia (Taylor & 
Francis 2005), p. 171-172. 
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the ruler or a particular authority, unless the parties form a covenant to implement a 

binding decision129. 

However, Sharia' scholars such as Sheikh Yusuf Al-Qardawi, Muhammad Salim Al-

óAwwa, and Taha Jabir Al-óAlwani, disagreed with this opinion and contended that the 

outcome of Shura should bind the parties since the decision is resolved through a 

majority vote 130 . Additionally, Sharia scholars such as Ibn Taymiyyah and Sheikh 

Muhammad Abduh regarded Shura as an obligation rather than an option131, especially 

in matters that involve the rights and interests of stakeholders at large132. In other words, 

a non-binding Shura decision can make a mockery of the entire Shura process. This 

corroborates with the view of Ibn óAtiyya, a distinguished Andalusian Quranic 

commentator, who proposed that if those in power fail to consult those who possess a 

better knowledge and conscience of God such as the Sharia' scholars or pious people, 

they should be dismissed from their respective positions133. 

As far as the application of Shura in Islamic banking is concerned, the practice of binding 

Shura decisions has been implemented at the national level in several countries by the 

central Sharia' boards such as the Higher Sharia' Supervisory Board (óHSSBô) of the 

Central Bank of Sudan134; the Sharia' Advisory Council (óSACô) of the CBM (Malaysia)135; 

the Higher Sharia' Authority (óHSAô) of the United Arab Emirates136; and the Fatwa Board 

                                                           
129 Amir Shaharuddin and others, Fatwas on Islamic Capital Markets: A Comparative Study Between 
Malaysia and Gulf Co-operation Council (GCC) Countries - Research Paper (No:40/2012) (International 
Shari'ah Research Academy for Islamic Finance (ISRA) 2012), p. 7; !Ȋƴŀƴ IŀǎŀƴΣ Ψ!ƴ LƴǘǊƻŘǳŎǘƛƻƴ ǘƻ 
/ƻƭƭŜŎǘƛǾŜ LƧǘƛƘŀŘΥ /ƻƴŎŜǇǘ ŀƴŘ !ǇǇƭƛŎŀǘƛƻƴΩ όнллоύ нл !ƳŜǊƛŎŀƴ WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ {ƻŎƛŀƭ {ŎƛŜƴŎŜs 26, p. 
37-38. 

130 Yusuf Al-vŀǊŀŘŀǿƛΣ Ψ{ƘǳǊŀ ƛǎ /ƻƳǇŀǘƛōƭŜ ǿƛǘƘ ǘƘŜ 9ǎǎŜƴŎŜ ƻŦ 5ŜƳƻŎǊŀŎȅΩ όLǎƭŀƳƻǇŜŘƛŀ hƴƭƛƴŜΣ CŀǘǿŀΣ 
27 June 2011) <http://www.islamopediaonline.org/fatwa/yusuf-al-qaradawi-shura-compatible-essence-
democracy> accessed 22 September 2017. Also see An-Nabahani, p. 249-250. 

131 Muhammad Umer Chapra, Islam and the Economic Challenge (Islamic Foundation Leicester 1992), p. 
242-243; IŀǎŀƴΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ ²ŜǎǘŜǊƴ ŀƴŘ LǎƭŀƳƛŎ tŜǊǎǇŜŎǘƛǾŜǎΩ, p. 284.  

132 (Surah Ali Imran 3: 159), (Surah As-Shura 42: 38) of Ali 

133 Osman, p. 11; Abd Al-Haqq Ibn Ghalib Ibn Atiyya, Al-Muharrar Al-Wajiz (The Compendious Record), vol 
3 (published in Fez, Ministry of Awqaf and Islamic Affairs 1997), p. 280-281. 

134 Section 21 (1) of The Banking Business (Organisation) Act 2003 

135 Section 55 and 57 of the Central Bank of Malaysia Act 2009 (Act 701) 

136 Article 5 of Federal Law No - (6) of 1985 Regarding Islamic Banks, Financial Institutions and Investment 
Companies 
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of the Ministry of Awqaf and Islamic Affairs of Kuwait137. Moreover, the legislators in a 

number of these jurisdictions have moved even further in legislating statutory provisions 

that render the decisions of these institutions binding not only on the IFIs, but also on the 

parliament and the judiciary. For example, Article 230 (1) of the Constitution of Pakistan 

mandates that the Islamic Council, a special body formed by the legislator in ensuring 

the compliance of the Pakistani laws with the Sharia' law, can question the legality of any 

bills tabled in the Parliament if it contradicts the principles of Sharia' law. Further, the 

decision of the Islamic Council will bind both the Parliament and the President 138 . 

Likewise, section 57 of the Central Bank of Malaysia Act 2009 (óCBMA 2009ô) mandates 

that Sharia' rulings issued by the SAC will bind both the IFIs and the court or arbitrator139. 

Since óbanking and mercantile matterô, which includes Islamic banking, rests within the 

jurisdiction of the civil courts140, this Shuratic approach in Malaysia can function as a 

prudent legal policy in guaranteeing the Sharia' compliance of the IFIsô financial products, 

services, and operations, especially considering the fact that the civil court judges are 

only trained in common law matters as opposed to the members of the SAC, who are 

more exposed to technical banking issues from the Sharia' law angle. In the same context, 

this binding Shuratic policy also gives rise to a significant legal concern that the vast 

powers of the SAC may have encroached into the judicial power exclusive to the judiciary. 

Accordingly, it is crucial for the Malaysian legislature to consider amending its Federal 

Constitution in granting the countryôs Sharia' courts the authority to preside over Islamic 

banking matters ï a step that will ultimately restore this peculiar legal imbalance. 

On a different note, it is also essential to comprehend that the practice of Shura does not 

automatically guarantee a positive outcome. This can be exemplified by the collective 

decision taken by the Shura council during the battle of Uhud (3H/624 C.E.), which 

inflicted great losses to the Muslim armies. Similarly, a decision concluded by the majority 

participants in a Shura may not necessarily represent the finest outcome for everyone in 

the community 141 . Nonetheless, Sharia' scholars such as Sheikh Ahmed Rida and 

                                                           
137 Article 93 of Law No. 32 of the Year 1968 Concerning Currency, The Central Bank of Kuwait and the 
Organisation of Banking Business. Also see Hennie Van Greuning and Zamir Iqbal, Risk Analysis for Islamic 
Banks (World Bank Publications 2008), p. 192. 

138 Article 230 (3) of The Constitution of Pakistan 

139 Central Bank of Malaysia Act 2009 (Act 701) 

140 Ninth Schedule of Federal Constitution of Malaysia 

141 άAnd if you follow most of those on the earth, they will lead you astray from the path of God; they 
follow nothing but conjecture and they only lieέ όSurah Al-!ƴΩŀƳ 6: 116); άΧ¢ƘŜȅ ōŜƭƛŜǾŜ ǘƘŜǊŜƛƴΤ ōǳǘ ǘƘƻǎŜ 
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Ibrahim Sham Al-Din142 pointed out that as long as the decision of the majority conforms 

to the rules and principles of the Sharia' law, it is more trustworthy and will advance the 

best interests of the community 143 . Further, Shura also shares traits similar to the 

Western concept of democracy in the sense that both agree a collective consideration is 

more comprehensive, more accurate, and more likely to lead to a fair and sound result 

for the social good than one reached by a minority or an individual144. Even so, Sharia' 

law affirms this rationale with a caveat.  

In order to guarantee that the decisions taken by the majority fulfil both Sharia' law and 

the public interest, the concept of Shura in Islam necessitates the decision-makers be 

those of Ulu Al-Amr Minkum (people who are elected and entrusted with authority by the 

public)145. Further, the Islamic governmental concept of Al-Bayôa demands a bilateral 

relationship between those who hold the authority (the ruler or government) and those 

subjected to that authority (the public). On one hand, the ruling entity is responsible for 

guaranteeing and preserving the supremacy of the Sharia' law and the best interests of 

the community. On the other hand, the public is obliged to support the ruler and obey his 

commands as long as these comply with the Sharia' law146.  

In short, although Shura cannot provide a satisfactory outcome for every party in a 

discussion, its role as a platform of conscience remains relevant, especially to a 

                                                           
of the Sects that reject it, - the Fire will be their promised meeting place. Be not then in doubt thereon: for 
ƛǘ ƛǎ ǘƘŜ ¢ǊǳǘƘ ŦǊƻƳ ȅƻǳǊ [ƻǊŘΥ ȅŜǘ Ƴŀƴȅ ŀƳƻƴƎ ƳŜƴ Řƻ ƴƻǘ ōŜƭƛŜǾŜΗέ (Surah Hud 11:17); ά!ƴŘ ²Ŝ ƘŀǾŜ 
explained to men in this Quran every kind of similitude: yet the greater part of men refuse except with 
ƛƴƎǊŀǘƛǘǳŘŜΗέ (Surah Al-LǎǊŀΩ 17:89); ά!ƴŘ ǘǊǳƭȅ ōŜŦƻǊŜ ǘƘŜƳΣ Ƴŀƴȅ ƻŦ ǘƘŜ ŀƴŎƛŜƴǘǎ ǿŜƴǘ ŀǎǘǊŀȅέ (Surah Al-
Saffat 37: 71) of Ali 

142 Rida and Al-Din 

143 άh ȅŜ ǿƘƻ ōŜƭƛŜǾŜΗ hōŜȅ DƻŘΣ ƻōŜȅ ǘƘŜ aŜǎǎŜƴger, and those charged with authority amongst you. If 
you differ in anything among yourselves, refer it to God and His Messenger, if you do believe in God and 
the Last Day: that is best, and most suitable for final determinationέ όSurah An-bƛǎŀΩ 4:59) of Ali 

144 {ŀŘŜƪ WŀǿŀŘ {ǳƭŀƛƳŀƴΣ Ψ5ŜƳƻŎǊŀŎȅ ŀƴŘ {ƘǳǊŀΩ ƛƴ / YǳǊȊƳŀƴ όŜŘύΣ Liberal Islam: A Sourcebook 
(published in New York, Oxford University Press 1998), p. 98; John L Esposito and John O Voll, Islam and 
Democracy (Oxford University Press 2001); Sana TahzeebΣ Ψ! /ƻƳǇŀǊŀǘƛǾŜ {ǘǳŘȅ ƻŦ LǎƭŀƳ ŀƴŘ aƻŘŜǊƴ 
5ŜƳƻŎǊŀǘƛŎ LŘŜŀƭǎΩ όнлмпύ н WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ {ǘǳŘƛŜǎ пт, p. 51. 

145 Osman, p. 12; M. Al- !ƭƭņŦΣ Mirror of Realization: God is a Percept, the Universe is a Concept (M. Al-Allaf 
2003), p. 276. 

146 Abu Ya'la and Muhammad Ibn Al-Husayn Al-CŀǊǊŀΣ Ψ!ƭ-Mu'tamadfi Usul Al-Din (The Approved Matter 
!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ tǊƛƴŎƛǇƭŜǎ ƻŦ wŜƭƛƎƛƻƴύΩ ƛƴ ¸ǳǎǳŦ LōƛǎƘ όŜŘύΣ Nusus Al-Fikr Al-Siyasi Al-Islami (The 
Constitutional Thought in the Islamic Studies) (Dar Al-Tali'a 1966), p. 224; ¢ŀǎƘŀ {ƻƭƻƳƻƴΣ Ψ[ŀǿ ŀƴŘ 
Theory: Pre-modern and Contemporary Development of Islamic DiǎŎƻǳǊǎŜ ƻƴ wŜōŜƭƭƛƻƴΩ όнлмсύ о WƻǳǊƴŀƭ 
of Mason Graduate Research 128, p. 132. Also see (Surah An-bƛǎŀΩ 4: 59) of Ali 
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developing industry such as Islamic banking. Truly, the situation has become more 

challenging with the existence of the different schools of jurisprudence in Islam, whose 

variant opinions can prove difficult to reconcile. As much as the difference in opinions 

between these schools has served as the crux of the Islamic legal system, it can also 

create inconsistency in deciding technical Sharia' issues in Islamic banking that can 

subsequently destabilise the industry147. A latter part of this chapter will discuss and 

scrutinise the much-debated issue of Al-Ikhtilaf Fi Al-Fuqaha (the differences of opinions 

between Sharia' scholars) within the Islamic banking industry, which remains the raison 

dԎ°tre of the different approaches to the corporate governance of IFIs. Be that as it may, 

it is arguable that the differences of opinions in the Sharia' law must not be viewed as a 

limitation but rather a source of potential strength ï when harnessed through a proper 

medium. All in all, since Sharia' law aims to promote a mutual understanding without 

favouring the opinions of an Imam or a particular school of Islamic jurisprudence over the 

other148, the exercise of Shura can serve as an ideal platform in bridging the variant 

opinions between the different stakeholders within the Islamic banking industry. 

 

3.2.2 Guardian to Sharia' Compliance ï the Sharia' Board 

According to the landmark English case of Salomon v Salomon149, a company is a 

separate legal entity that has the right to sue or be sued in its own right. However, a 

company remains dependant on the mobility of human beings as its organs and limbs in 

its day-to-day operations. In most jurisdictions, the legislation requires companies to form 

a board of directors (ñBODò), which is appointed by the shareholders and entrusted with 

responsibility to spearhead the companyôs business operation and resources150 . 

Collectively, the BOD is a team comprising the companyôs executives charged with a set 

of advisory and oversight responsibilities that include the approval of business strategies; 

                                                           
147 tŀǊƪŜǊ aǳǎƘǘŀƪΣ Ψ{ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜ LƴŘǳǎǘǊȅΩ !Ǌŀō bŜǿǎΣ нн aŀǊŎƘ нлмл 
<http://www.arabnews.com/node/340237> accessed 19 September 2017; Deloitte, The Deloitte Islamic 
Finance Leaders Survey in the Middle East Benchmarking Practices (2010), p. 11, 13. 

148 άThose who hearken to their Lord, and establish regular prayer, who (conduct) their affairs by mutual 
consultation; who spend out what We bestow on them for sustenanceέ όSurah Al-Shura 42: 38). Also see 
wŀȅǎǹƴơ, p. 4; IŀƳȊŀ !ǘŜǎΣ Ψ¢ƻǿŀǊŘǎ ŀ 5ƛǎǘƛƴŎǘƛǾŜ aƻŘŜƭΚ wŜŎƻƴŎƛƭƛƴƎ ǘƘŜ ±ƛŜǿǎ ƻŦ /ƻƴǘŜƳǇƻǊŀǊȅ aǳǎƭƛƳ 
¢ƘƛƴƪŜǊǎ ƻƴ ŀƴ LŘŜŀƭ {ǘŀǘŜ ŦƻǊ aǳǎƭƛƳ {ƻŎƛŜǘƛŜǎΩ όнллоύ ом wŜƭƛƎƛƻƴΣ {ǘŀǘŜ ϧ {ƻŎƛŜǘȅ опт, p. 359. 

149 Salomon v Salomon [1897] AC 22 (HL) 

150 B. Hannigan, Company Law (OUP Oxford 2012), p. 105; D. Larcker and B. Tayan, The Duties and 
Liabilities of the Board of Directors (Pearson Education 2011) 
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protection of shareholdersô rights and interest; designation of executivesô compensation 

packages; risk management; and the protection of the companyôs assets and 

reputation151. 

While the Western banking system depends on the BOD to make strategic decisions, 

the Islamic banking system requires the formation of a special board in addition to the 

BOD, namely the Sharia' board, which not only gives credibility and satisfies the ethical 

expectation of the IFIôs customers, but also functions as a specialised body that deals 

with Sharia'-specific matters such as Sharia' compliance and the identification of banking 

risks specific to Sharia' law. In definition, a Sharia' board is defined as ñan independent 

body of specialised jurists (in Sharia' law) which is entrusted with the duty of directing, 

reviewing and supervising the activities of the Islamic financial institutions in order to 

ensure that they are in compliance with Islamic Sharia' rules and principles through the 

Fatwas, and rulings which are binding on the Islamic financial institutionò152.  

As far as the Islamic banking industry is concerned, IFIs are either recommended or 

legally obliged by the statutory laws, their articles of association, the central bankôs 

guidelines or the AAOIFI or the IFSB Sharia' governance standards to provide a viable 

and comprehensive Sharia' compliance mechanism in guaranteeing the compliance of 

their financial products, services, and business operations with Sharia' law. More often 

than not, this would necessitate the formation of a Sharia' board at the IFI-level. However, 

the realisation of Shura application in Islamic banking can also be achieved through the 

acquisition of Sharia' advisory services from a Sharia' advisory firm, or alternately, a 

Sharia' scholar, whose expertise lies in the areas of Fiqh Al-Muammalat153. 

                                                           
151 The appointment of a Sharia' board member can be made through either a direct appointment from 
ǘƘŜ LCLΩǎ ǎƘŀǊŜƘƻƭŘŜǊǎ ŀǎ ǇǊŀŎǘƛǎŜŘ ƛƴ .ŀƘǊŀƛƴΣ YǳǿŀƛǘΣ hƳŀƴΣ {ǳŘŀƴΣ ŀƴŘ ǘƘŜ United Arab Emirates, or by 
the Islamic banking regulators such as the central bank or the financial services authority as practised in 
Malaysia and Indonesia respectively. See International Shari'ah Research Academy for Islamic Finance 
(ISRA) and Thomson Reuters, Islamic Commercial Law Report 2016, p. 24; A. Dignam and J. Lowry, 
Company Law (Oxford University Press 2014), p. 330-338, 584; Hannigan, p. 159-259. Also see Shamsul 
bŀƘŀǊ !ōŘǳƭƭŀƘΣ Ψ.ƻŀǊŘ {ǘǊǳŎǘǳǊŜ ŀƴŘ hǿƴŜǊǎƘƛǇ ƛƴ aŀƭŀȅǎƛŀΥ ¢ƘŜ /ŀǎŜ ƻŦ 5ƛǎǘǊŜǎǎŜŘ [ƛǎǘŜŘ /ƻƳǇŀƴƛŜǎΩ 
(2006) 6 Corporate Governance: The international journal of business in society 582 

152 !ōŘǳǊǊŀƘƳŀƴ wŀŘŜƴ !Ƨƛ IŀǉǉƛΣ Ψ{ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴΥ !ƴ !ǇǇǊŀƛǎŀƭΩ 
(2014) 11 US-China Law Review 112, p. 119. 

153 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 8. Also see Guiding Principles on Corporate Governance for Institutions Offering Only Islamic 
Financial Services [Excluding Islamic Insurance (Takaful) Institutions and Islamic Mutual Funds], p. 7. In 
certain jurisdictions, the regulatory framework allows for the appointment of an individual Sharia' scholar, 
whom shall have the sole authority to perform the Islamic corporate governance function of the IFI 
concerned. Though this can be justified by the cost factor, it will undoubtedly put the IFI at a disadvantage 
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From the Islamic corporate governance perspective, the implementation of Shura is 

commonly represented by a two-tier board structure; a feature similar to the German 

corporate governance model154. The first tier comprises the BOD and the Sharia' board. 

The BOD is responsible for a number of general responsibilities such as to decide on 

policies that best represent the shareholdersô interests, to provide counsel to the Chief 

Executive Officer (óCEOô), to provide strategic alternatives in assisting the top 

management, and to monitor the implementation of the IFIôs policies155. The Sharia' 

board serves to advise and assist the BOD in a wide range of corporate functions, 

particularly the Sharia' compliance of the IFIôs financial operations156.  

In the second tier, a Hayôat Al-Raqabah Al-Sharôiyah or an independent Sharia' board, 

which is normally formed at the central bank-level, is added into the fray as a higher 

layer of governing authority ensuring a more consistent and comprehensive 

implementation of the Sharia' compliance framework and Islamic banking standards 

across all IFIs in the country (see Figure 7)157. Uniquely, there also exists a three-tier 

board structure as the one implemented in Pakistan in the countryôs bid to promote a 

more comprehensive and rigorous Sharia' compliance processes. Apart from the 

formation of the Sharia' board at both the central bank and the IFI-level, the State Bank 

of Pakistan also mandates the performance of an independent and objective 

assessment of the IFIôs operations with Sharia' law by an external Sharia' audit firm or a 

                                                           
in terms of collective wisdom as compared to the other IFIs, which implemented the practice of Shura 
through the formation of a group of Sharia' scholars. See ibid, p. 8. 

154 In Germany, the German Stock Corporation Act (Aktiengesetz) requires a publicly traded company to 
form a two-tier board structure comprising the management board (Vorstand) and a supervisory board 
(Aufsichtsrat). See §30 of Aktiengesetz (Stock Corporation Act). Also see Perry, p. 16. 

155 H. Elasrag and C.S.I.P. Platform, Corporate Governance in Islamic Financial Institutions (Createspace 
Independent Publishers 2014), p. 109-115; {ŀƳȅ bŀǘƘŀƴ ŀƴŘ ±ƛƴŎŜƴǘ wƛōƛŝǊŜΣ ΨCǊƻƳ YƴƻǿƭŜŘƎŜ ǘƻ 
²ƛǎŘƻƳΥ ¢ƘŜ /ŀǎŜ ƻŦ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎΩ όнллтύ от ±ƛƴŜ птм, p. 475-476. Also see 
YŜǾƛƴ IŜƴŘǊȅ ŀƴŘ DŜƻŦŦǊŜȅ / YƛŜƭΣ Ψ¢ƘŜ wƻƭŜ ƻŦ ǘƘŜ .ƻŀǊŘ ƛƴ CƛǊƳ {ǘǊŀǘŜƎȅΥ LƴǘŜƎǊŀǘƛƴƎ !ƎŜƴŎȅ ŀƴŘ 
hǊƎŀƴƛǎŀǘƛƻƴŀƭ /ƻƴǘǊƻƭ tŜǊǎǇŜŎǘƛǾŜǎΩ όнллпύ мн /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΥ !ƴ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜǾƛŜǿ рлл, p. 
504. 

156 This is in contrast with the German corporate governance system, which comprises a supervisory board 
of external directors along with a separate management BOD. Although the former has the authority to 
elect the latter, it has limited influence when it comes to the decision-ƳŀƪƛƴƎ ƻǾŜǊ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ǇƻƭƛŎƛŜǎΦ 
See Elasrag and Platform, p. 88; /ŀƭƭȅ WƻǊŘŀƴΣ Ψ/ŀŘōǳǊȅ ¢ǿŜƴǘȅ ¸ŜŀǊǎ hƴΩ όнлмоύ ру ±ƛƭƭŀƴƻǾŀ [ŀǿ wŜǾƛŜǿ, 
p. 15-21. 

157 A.M.E.T. Ahmed and W. Grais, Islamic Finance and Economic Development: Risk, Regulation, and 
Corporate Governance (Wiley 2014), p. 145-181; Grassa, p. 339. 
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firm with the capacity to conduct Sharia' audit158. Additionally, several countries in the 

GCC such as Bahrain, Kuwait, United Arab Emirates, and Qatar do own a national 

Sharia' board but it does not exercise any supervisory function on the Sharia' compliance 

practices at the IFI-level159. The following sections will explain extensively the diverse 

functions of a Sharia' board and also the roles expected of the BOD in the IFIôs Sharia' 

compliance assurance process in providing a comprehensive understanding of the IFIôs 

corporate governance framework. 

  

Figure 7: Two-Tier Board Structure in Islamic Corporate Governance 

                                                           
158 Shari'ah Governance Framework for Islamic Banking Institutions, April 2014, p. 7-8. Also see Ahmed 
and Grais; {ƘŀƳǎƘŀŘ !ƪƘǘŀǊΣ Ψ{ƘŀǊƛŀƘ /ƻƳǇƭƛŀƴǘ /ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜΩ ό¢ƘŜ !ƴƴǳŀƭ /ƻǊǇƻǊŀǘŜ 
Governance Conference, Dubai, 27 November 2006), p. 4. 

159 Grassa, p. 341; !Ȋƴŀƴ IŀǎŀƴΣ ΨhǇǘƛƳŀƭ {ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜΩ όнллтύ п LǎƭŀƳƛŎ CƛƴŀƴŎŜ 
News 7 
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3.2.2.1 Role of the Sharia' Board in Sharia' Compliance Assurance 

From a general perspective, it may appear that the Sharia' board only holds a limited set 

of responsibilities to the IFI such as issuing Islamic banking Fatwas, advising the IFI on 

the application of Sharia' rulings in modern banking business, and setting policies for 

Islamic financial products and transactions160. In reality, as the gatekeeper to Sharia' 

compliance for the IFIôs entire operations, the Sharia' board is entrusted with a wider 

range of responsibilities that include the provision of advisory services to the BOD on all 

Sharia' compliance issues; participation in product development and structuring 

activities; review and approval of matters related to Sharia' law; issuance of Fatwa; 

Sharia' auditing; issuance of an annual certification of Sharia' compliance; Sharia' 

compliance assurance of the IFIôs financial activities in equities, Sukuk and other 

business avenues; computation of Zakat; and even the promotion of Sharia'-compliant 

practices among employees and customers such as the provision of prayer rooms, airing 

of Adhan (call for prayer), and organising religious talks161. This would also include the 

drafting and revision of inter alia, contractual terms and conditions, product manuals, 

marketing advertisements, sales illustrations and brochures used to describe the bankôs 

products and services162. 

Correspondingly, the Sharia' board is also assisted by the ISCD and ISAD163. The ISCD 

is responsible for the dissemination and monitoring of the Islamic banking Fatwas issued 

to the IFIôs key units and the monitoring of the implementation of the Sharia' rulings 

issued. In addition, the ISAD is responsible for the examination of Sharia' compliance 

fulfilment in all aspects of the IFIôs business operations164. However, the Sharia' board 

                                                           
160 Muneeza and Hassan, p. 124; Shaharuddin, p. 129. 

161  Matthias Casper, Sharia Boards and Sharia Compliance in the Context of European Corporate 
Governance (Working Papers of the Center for Religion and Modernity, Available at SSRN 2179412, 2012), 
p. 6; Dusuki, Islamic Financial System: Principles & Operations; Sabur and Wares, p. 3-4. 

162 Section 20 of the Guidelines on the Governance of Sharia' Committee for the Islamic Financial 
Institutions (BNM/GPS 1). See Guidelines on the Governance of Shariah Committee for the Islamic 
Financial Institutions BNM/RH/GL/005-6 

163 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 3. Additionally, Islamic banking standard-setting agencies such as the AAOIFI have strongly 
recommended for the IFIs to establish an ISCD to assist the Sharia' board in the implementation of Sharia' 
rulings and assurance of Sharia' complƛŀƴŎŜ ƛƴ ŀƭƭ ƻŦ ǘƘŜ LCLΩǎ ŦƛƴŀƴŎƛŀƭ ƻǇŜǊŀǘƛƻƴǎΦ {ŜŜ A Al Dareer, Shari'a 
Supervisory Boards: establishment, objectives and reality (Faisal Islamic Bank 2001) 

164 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 8. Also see ! CŀŘŘŀŘΣ Ψ{ƘŀǊƛϥŀ {ǳǇŜǊǾƛǎƛƻƴ ŀƴŘ Lǘǎ wƻƭŜ ƛƴ /ƻƴǘǊƻƭƭƛƴƎ ǘƘŜ ²ƻǊƪǎ ƻŦ LǎƭŀƳƛŎ 
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of certain IFIs such as the Al-Baraka Islamic Investment Bank of Bahrain has opted to 

perform the task of Sharia' audit themselves instead of relying on the ISAD or procuring 

external auditing services from the audit firms165. 

Apart from providing advisory services to the BOD, the Sharia' board is also responsible 

for the tasks of assisting the CEO, the IFIôs management, and other staff and personnel 

in all Sharia' issues pertaining to Islamic banking through the provision of guidance, 

advice, and proper training on Fiqh Al-Muammalat166. In several jurisdictions, particularly 

those adopting the centralised Islamic corporate governance system, the legislation not 

only requires the IFIôs Sharia' board to ensure the IFIôs compliance with the Fatwas, 

policies, and guidelines related to Sharia' compliance issued by the central Sharia' board, 

but also to consult the central Sharia' board on Sharia' matters that it cannot solve167.  

For instance, in Malaysia, section 55 (2) of the CBMA 2009 stipulates that an IFI may 

refer to the SAC168 to ascertain that its financial operations do not involve any element 

which contravene the Sharia' law. Since the CBMA 2009 deems compliance with the 

SACôs rulings as an essential part of Sharia' compliance, it is arguable that the failure of 

an IFIôs Sharia' board to consult the SAC in Sharia' matters that it could not resolve would 

constitute a Sharia' non-compliant event169. Undoubtedly, this is an important matter that 

the IFIs cannot afford to ignore, especially in the presence of statutory legislations such 

as the Malaysiaôs Islamic Financial Services Act 2013 (óIFSA 2013ô) and Pakistanôs 

Shariôah Governance Framework for Islamic Banking Institutions, which hold not only 

the IFI and its Sharia' board accountable for Sharia' non-compliance event or negligence, 

                                                           
Banks: Lǘǎ LƳǇƻǊǘŀƴŎŜΣ wŜǉǳƛǊŜƳŜƴǘǎΣ ŀƴŘ ¢ŜŎƘƴƛǉǳŜǎΩ όtǊƻŎŜŜŘƛƴƎǎ ƻŦ bƛƴŜǘŜŜƴǘƘ LƴǘŜǊƴŀǘƛƻƴŀƭ CƛǉƘ 
Conference, UAE, 2009) 

165 Nonetheless, since the Sharia' ōƻŀǊŘ ŦƻǊƳǎ ǇŀǊǘ ƻŦ ǘƘŜ LCLΩǎ ƻǇŜǊŀǘƛƻƴŀƭ ōƻŘƛŜǎΣ ǿƘƛŎƘ ŀǊŜ ŜƳǇƭƻȅŜŘ 
and paid by the IFI itself, it is arguable that this practice can create a potential conflict of interest that will 
jeopardise the impartiality aspect of the Sharia' board. See Rodney Wilson, Islamic Financial Markets 
(Routledge 2012), p. 13; !ƭƛ !Řƴŀƴ LōǊŀƘƛƳΣ Ψ¢Ƙe Rise of Customary Businesses in International Financial 
aŀǊƪŜǘǎΥ !ƴ LƴǘǊƻŘǳŎǘƛƻƴ ǘƻ LǎƭŀƳƛŎ CƛƴŀƴŎŜ ŀƴŘ ǘƘŜ /ƘŀƭƭŜƴƎŜǎ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ LƴǘŜƎǊŀǘƛƻƴΩ όнлммύ но 
American University International Law Review 661, p. 687. 

166 Muneeza and Hassan, p. 124. Also see aƻƘŘ bŀȊǊƛ /ƘƛƪΣ Ψ{ƘŀǊƛŀƘ !ǳŘƛǘΥ {ƘŀǊƛŀƘ tŜǊǎǇŜŎǘƛǾŜΩ 
(International Shariah Audit Conference, Kuala Lumpur, 9 May 2011), p. 8. 

167 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 2. Also see Shariah Governance Framework for Islamic Financial Institutions 
BNM/RH/GL_012_3, p. 34-35. 

168 For discussions on the SAC, see p. 289-295. 

169 Section 28 (2) of Islamic Financial Services Act 2013 (Act 759) 
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but the BOD as well170. Since the BOD does not generally comprise members who are 

conversant in the field of Fiqh Al-Muammalat, its liability for the occurrence of Sharia' 

non-compliance event also presents a fascinating angle on the liability concept of the 

BOD in Islamic banking, which is explained in the following section. Nonetheless, it is 

also important to note that in most jurisdictions, the Sharia' board and the BOD remain 

immune from liability for the occurrence of any Sharia' non-compliance event or 

negligence due to either a weak Sharia' compliance framework or the absence of proper 

Islamic banking statutory legislations171. 

 

3.2.2.2 Qualification of a Sharia' Board Member 

Since the key function of the Sharia' board involves the supervision and alignment of the 

IFIôs business and operations with the principles of Fiqh Al-Muammalat, it has to ensure 

that its members fulfil a set of general and specific criteria and qualifications necessary 

to assist the BOD and the IFIôs management in the delicate task of Sharia' compliance 

assurance172. In general, a Sharia' board comprises a minimum number of three Sharia' 

scholars with a balance of scholars of different length of experience and different 

nationalities. Ideally these scholars should have received training in the juridical science 

of the different schools of Islamic jurisprudence173. However, it is arguable that this 

minimum number of Sharia' board members will not suffice to accommodate the growing 

volume and complexities of modern Islamic banking business, especially in the case of 

                                                           
170 Shari'ah Governance Framework for Islamic Banking Institutions, April 2014, p. 3; Simon Archer and 
aŀŘȊƭŀƴ aƻƘŀƳŀŘ IǳǎǎŀƛƴΣ ΨLǎƭŀƳƛŎ CƛƴŀƴŎŜ {ǘŀōƛƭƛǘȅΣ wŜǎƛƭƛŜƴŎŜΣ ŀƴŘ wŜƎǳƭŀǘƻǊȅ LǎǎǳŜǎΩ ƛƴ Islamic 
Finance for Asia: Development, Prospects, and Inclusive Growth (Asian Development Bank and Islamic 
Financial Services Board 2015), p. 28, 31. 

171 .ŜǊƴŀǊŘƻ ±ƛȊŎŀƛƴƻΣ ΨLƴŘŜǇŜƴŘŜƴǘ 9ƴǘƛǘȅ bŜŜŘŜŘ ŦƻǊ {ƘŀǊƛŀ {ǳǇŜǊǾƛǎƛƻƴ - Yǳǿŀƛǘ /ŜƴǘǊŀƭ .ŀƴƪΩ ¢ƘƻƳǎƻƴ 
Reuters, 11 February 2014 <http://uk.reuters.com/article/islamic-finance-scholars/independent-entity-
needed-for-sharia-supervision-kuwait-c-bank-idUKL5N0LG02Z20140211> accessed 20 September 2017; 
9Ƴƛƭȅ {ŀƳǊŀΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ ώнлмсϐ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ /ƘƛŎŀƎƻ [ŀǿ 
School International Immersion Program Papers, p. 9. Also see Shamsher. Mohamad and Zulkarnain 
aǳƘŀƳŀŘ {ƻǊƛΣ Ψ9ŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ {ƘŀǊƛŀƘ /ƻƳƳƛǘǘŜŜ ƛƴ ǘƘŜ aŀƭŀȅǎƛŀƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΥ ¢ƘŜ 
tǊŀŎǘƛŎŀƭ tŜǊǎǇŜŎǘƛǾŜΩ aƛŘŘƭŜ 9ŀǎǘ LƴǎƛƎƘǘǎΣ LǎƭŀƳƛŎ CƛƴŀƴŎŜ {ǇŜŎƛŀƭ нΣ мо Wuly 2016 
<https://mei.nus.edu.sg/themes/site_themes/agile_records/images/uploads/Download_Insight_IFS_2_
Shamsher_and_Zulkarnain.pdf> accessed 22 September 2017, p. 2. 

172 Muneeza and Hassan, p. 124. Also see Chik, p. 8. 

173 Shari'a Standards for Islamic Financial Institutions, p. 510; K. Ginena and A. Hamid, Foundations of 
Shariah Governance of Islamic Banks (Wiley 2015), p. 289; {ŀƳȅ bŀǘƘŀƴ DŀǊŀǎΣ Ψ¢ƘŜ /ƻƴǘǊƻƭ ƻŦ ǘƘŜ {ƘŀǊƛϥŀ 
Supervisory Board in the Islamic Financial LƴǎǘƛǘǳǘƛƻƴǎΩ όнлмнύ р LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ LǎƭŀƳƛŎ ŀƴŘ aƛŘŘƭŜ 
Eastern Finance and Management 8 
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large IFIs174. This argument also proves relevant in meeting the managementôs need for 

consultation and also in accommodating the circumstances of absent Sharia' scholars 

in light of the contentious practice of multiple Sharia' board directorships in the industry. 

In essence, a Sharia' board member is required to be a Muslim and possesses a 

complete legal capacity that consists of óAql (intellect), Baligh (reached the age of 

puberty), Rushd (ability to exercise discretionary reasoning), and óAdl (fair and just)175. 

He or she may not necessarily be an Arab as persons of different national backgrounds 

can apply for the candidature176. On the other hand, he or she must also possess 

knowledge in the Holy Quran and the Sunnah, Usul Al-Fiqh, Ijmaô, Maqasid As-Sharia', 

Qawaid Al-Fiqhiyyah (general principles of Fiqh), Khilaf fi Arbaôin Madzhab Al-Islami 

(differences of opinions between the four schools of Islamic jurisprudence), and the 

specialisation in the detailed areas of Fiqh Al-Muammalat 177 . This requirement 

corresponds with the following provision in the Holy Quran, which expounds the essential 

need for competency in a profession ï ñé Are those equal, those who know and those 

who do not know? It is those who are endued with understanding that receive 

admonitionò178. 

Accordingly, candidates must possess extensive knowledge in these areas since the 

Sharia' board engages in a wide range of matters under the Sharia' law of transaction, 

e.g. Uqud Tamlikat (contract of ownership), Uqud Tawsiqat (contract of guarantee), 

Uqud Itlaqat (general contract), Uqud Ishtirak (contract of partnership), Uqud Taqyidat 

(contract of restriction), Uqud Isqatat (contract of waiver), and Uqud Hifz (contract of 

                                                           
174 C !ōǳ aŜϥƳŜǊΣ Ψ¢ƘŜ LƳǇŀŎǘ ƻŦ {ƘŀǊƛϥŀ {ǳǇŜǊǾƛǎƛƻƴ ŀƴŘ Lǘǎ LƴŘŜǇŜƴŘŜƴŎŜ ƻƴ LǎƭŀƳƛŎ .ŀƴƪ ¢ǊŀƴǎŀŎǘƛƻƴǎΩ 
Also see Garas 

175 Shariah Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3, p. 30. Also see 
Title 2: General Obligations and Governance of Islamic Banking Regulatory Framework of the Central Bank 
of Oman, p. 13. 

176 This is based on a Hadith, which was extracted from the final sermon of Prophet Muhammad (p.b.u.h.), 
άAll mankind is from Adam and Eve, an Arab has no superiority over a non-Arab nor a non-Arab has any 
superiority over an Arab; also a White has no superiority over a Black nor a Black has any superiority over 
a White except by piety and righteousnessέΦ {ŜŜ Muhammad AbdulRaoof, Prophet Muhammad (PBUH) A 
Blessing For Mankind (published in Riyadh, 3rd edn, International Islamic Publishing House 1999), p. 18. 
Also see Vol. 3, Book 21, Hadith 1706 of Al-Tirmidhi 

177 Muhamad Sori ½ǳƭƪŀǊƴŀƛƴΣ aƻƘŀƳŀŘ {ƘŀƳǎƘŜǊ ŀƴŘ aƻƘŀƳŜŘ 9ǎƪŀƴŘŀǊ {ƘŀƘΣ Ψ{ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ 
tǊŀŎǘƛŎŜǎ ƛƴ aŀƭŀȅǎƛŀƴ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ ғƘǘǘǇǎΥκκǎǎǊƴΦŎƻƳκŀōǎǘǊŀŎǘҐнртфмтп ƻǊ 
http://dx.doi.org/10.2139/ssrn.2579174 > accessed 21 September 2017, p. 9-10; Al-Qattan and Abdul 
{ŀǘǘŀǊΣ Ψ¢ƻǿŀǊŘǎ ŀ {ȅǎǘŜƳŀǘƛŎ aƻŘŜƭ ƻŦ ! tƻƭƛŎȅ ŦƻǊ {ƘŀǊƛΩŀ {ǳǇŜǊǾƛǎƻǊȅ .ƻŀǊŘ ŀnd Their Commitment 
[ŜǘǘŜǊΩ όtǊƻŎŜŜŘƛƴƎǎ ƻŦ ǘƘŜ сǘƘ !ƴƴǳŀƭ /ƻƴŦŜǊŜƴŎŜ ƻŦ !!hLCLΣ .ŀƘǊŀƛƴΣ WŀƴǳŀǊȅ нллтύ, p. 26. 

178 (Surah Al-Zumar 39:9) of Ali 
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deposit)179. In terms of language capacity, a Sharia' board member must possess not 

just proficiency in written and spoken Arabic, but also in English or another international 

language, which can improve the communication channel between the IFI and its variant 

stakeholders180. 

Additionally, the Sharia' board may include experts from critical disciplines such as law, 

accounting, banking, and finance, who mus also possess reasonable knowledge in Fiqh 

Al-Muammalat181. For instance, in Malaysia, the Central Bank of Malaysia appointed a 

former Chief Justice as a member of its SAC182. In fact, this healthy mixture of Sharia' 

scholars and industry experts from the stated critical disciplines can already be seen in 

the composition of Sharia' boards in various IFIs across the globe. In Pakistan, the State 

Bank of Pakistan (óSBPô) imposes a strict qualification guideline pertaining to the 

appointment of a Sharia' board member. First, the candidate is expected to possess a 

minimum of second class bachelorôs degree in either economics or Fiqh; or a 

postgraduate degree in either Islamic jurisprudence or any Sharia' law studies with 

sufficient exposure to banking and finance. Second, he or she must also have a minimum 

experience of either four years in the issuance of Fatwas, or five years in research and 

development activities related to Islamic banking183. 

                                                           
179 Al-Zuhaili. Also see aƻƘŘ 5ŀǳŘ .ŀƪŀǊΣ ΨThe Shari'a Supervisory Board and Issues of Shari'a Rulings and 
¢ƘŜƛǊ IŀǊƳƻƴƛǎŀǘƛƻƴ ƛƴ LǎƭŀƳƛŎ .ŀƴƪƛƴƎ ŀƴŘ CƛƴŀƴŎŜΩ ƛƴ wƛŦŀŀǘ !ƘƳŜŘ !ōŘŜƭ YŀǊƛƳ ŀƴŘ {ƛƳƻƴ !ǊŎƘŜǊ όŜŘǎύΣ 
Islamic Finance: Innovation and Growth (Euromoney Books 2002), p. 74-89. 

180 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 30. Also see aŀǊƧŀƴ aǳƘŀƳƳŀŘ ŀƴŘ aǳƘŀƳƳŀŘ aŀƘōǳōƛ !ƭƛΣ Ψ²Ƙƻ /ŀƴ 9ȄŜǊŎƛǎŜ LƧǘƛƘŀŘ ƛƴ 
LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ aŀǘǘŜǊǎΚΩ όнлмпύ т L{w! .ƭƻƻƳōŜǊƎ .ǳƭƭŜǘƛƴ, p. 1-3; Aznan Hasan and Ruslan Sabirzyanov, 
ΨhǇǘƛƳŀƭ {ƘŀǊƛϥŀƘ DƻǾŜǊƴŀƴŎŜ aƻŘŜƭ ƛƴ LǎƭŀƳƛŎ CƛƴŀƴŎŜ wŜƎǳƭŀǘƛƻƴΩ όнлмрύ о LƴǘŜǊƴŀǘƛƻƴŀƭ WƻǳǊƴŀƭ ƻŦ 
Education and Research 243, p. 254. 

181 The fit and proper criteria in countries such as Bahrain, United Arab Emirates, and Kuwait necessitate 
ǘƘŜ LCLΩǎ Sharia' board members to possess the knowledge in Fiqh Al-Muammalat and the ability to grasp 
ŦƛƴŀƴŎƛŀƭ ŎƻƴŎŜǇǘǎΣ ǿƘƛƭŜ tŀƪƛǎǘŀƴ ǊŜǉǳƛǊŜǎ ǘƘŜ ǇƻǎǎŜǎǎƛƻƴ ƻŦ ŀǘ ƭŜŀǎǘ о ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ ƛƴ Fatwa issuance 
processes. See ̧ƻǳƴŜǎ {ƻǳŀƭƘƛΣ ΨaƻŘŜƭǎ ƻŦ {ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ !ŎǊƻǎǎ WǳǊƛǎŘƛŎǘƛƻƴǎΩ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Shari'ah Research Academy for Islamic Finance (ISRA) and Thomson Reuters (eds), Islamic Commercial 
Law Report 2016 (ISRA & Thomson Reuters 2016), p. 24; Accounting, Auditing, and Governance Standards 
as at December 2015, p. 886; .ƭŀƪŜ DƻǳŘ ŀƴŘ ƻǘƘŜǊǎΣ Ψ{Ŝǎǎƛƻƴ ¢ǿƻΥ {ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ ŀƴŘ 
¢ŜƳǇƭŀǘƛǎŀǘƛƻƴ ƻŦ LǎƭŀƳƛŎ CƛƴŀƴŎŜ tǊƻŘǳŎǘǎΩ όDL9{ wƻǳƴŘǘŀōƭŜ {ŜǊƛŜǎ мΥ 9ǘƘƛcal & Islamic Finance, Dubai, 
22 September 2014), p. 15; .ŀǎƘŀǊ I aŀƭƪŀǿƛΣ Ψ{ƘŀǊƛϥŀƘ .ƻŀǊŘ ƛƴ ǘƘŜ DƻǾŜǊƴŀƴŎŜ {ǘǊǳŎǘǳǊŜ ƻŦ LǎƭŀƳƛŎ 
CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴǎΩ όнлмоύ см !ƳŜǊƛŎŀƴ WƻǳǊƴŀƭ ƻŦ /ƻƳǇŀǊŀǘƛǾŜ [ŀǿ роф, p. 559. 

182  .ŀƴƪ bŜƎŀǊŀ aŀƭŀȅǎƛŀΣ Ψ{ƘŀǊƛŀƘ !ŘǾƛǎƻǊȅ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ .ŀƴƪΩ όBank Negara Malaysia, 2017)  
<http://www.bnm.gov.my/index.php?ch=en_about&pg=en_thebank&ac=439&lang=en> accessed 21 
September 2017 

183 Fit and Proper Criteria for Shariah Advisors of IBIs (Revised Vide IBD Circular 2 of 2007) 
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By the same token, it is arguable that the above model of the Sharia' board, which 

comprises members of different areas of expertise, serves as an innovative approach in 

harmonising the knowledge gap between two different groups of Sharia' scholars. On 

one hand, there are óscholars of the textô, who specialises in the ótext sciencesô such as 

Quranic exigencies, Hadith sciences, and Usul Al-Fiqh. On the other hand, there are 

óscholars of the contextô, who are conversant in the ócontext sciencesô such as business, 

accounting, and law184.  

Accordingly, the alliance of both sets of Sharia' scholars will benefit the IFIôs overall 

Sharia' compliance assurance processes and result in the construction of better quality 

Fatwas that are both Sharia'-compliant and practical from the modern banking 

perspective. All in all, it is important to note that the IFSB strongly recommended that 

IFIs ensure that the majority of Sharia' board members have received formal education 

and exposure in the diverse areas of the Sharia' law. This Sharia' boardôs composition 

formula can help to regulate the influence of non-Sharia' law experts and limits their 

dominance in ensuring the prevalence of the rules of Sharia' law in the Sharia' boardôs 

decision-making process185.  

Although the thesis will not discuss the reputational aspect of a Sharia' board member 

in detail, it is also important to note that in certain jurisdictions, the law requires the 

Sharia' board members to satisfy a set of reputational and integrity requirements in 

portraying the Sharia' board as a credible source of Sharia' compliance for the IFIs186. 

For example, in Oman, Malaysia, Nigeria, and Indonesia, among others, unethical or 

immoral activities such as arrogance, poor personal hygiene, consumption or addiction 

to intoxicated drinks, and ignorance of the daily prayers, can cast reasonable doubts on 

a Sharia' board memberôs credibility to exercise Sharia' compliance function that can 

serve as a strong ground for board disqualification and dismissal187. Since the conduct 

                                                           
184 Tariq Ramadan, Radical Reform: Islamic Ethics and Liberation (Oxford University Press, USA 2008), p. 
129; !ŀǎƛƳ LΦ tŀŘŜƭŀΣ ΨLǎƭŀƳƛŎ .ƛƻŜǘƘƛŎǎΥ .ŜǘǿŜŜƴ {ŀŎǊŜŘ [ŀǿΣ [ƛǾŜŘ 9ȄǇŜǊƛŜƴŎŜǎΣ ŀƴŘ {ǘŀǘŜ !ǳǘƘƻǊƛǘȅΩ 
(2013) 34 Theoretical Medicine and Bioethics 65, p. 71. 

185 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 30; Shariah Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3, p. 
30. Also see Bakar, p. 77-78. 

186 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 30; di Mauro and others; wŀŎƘŀ DƘŀȅŀŘΣ Ψ/ƻǊǇƻǊŀǘŜ DƻǾŜǊƴŀƴŎŜ ŀƴŘ ǘƘŜ Dƭƻōŀƭ tŜǊŦƻǊƳŀƴŎŜ 
of LǎƭŀƳƛŎ .ŀƴƪǎΩ όнллуύ нп IǳƳŀƴƻƳƛŎǎ нлт, p. 214. 

187 Shariah Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3, p. 30-31; Article 
2.2.3.5 of the General Obligations and Governance of the Islamic Banking Regulatory Framework of the 
Central Bank of Oman; Peraturan Bank Indonesia Nomor 11/23/PBI/2009 Tentang Bank Pembiayaan 
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of a Sharia' board member can affect the reputation and integrity of the IFI, it is only 

correct that an important task such as Sharia' compliance assurance be restricted only 

to those who are known for their scholarship, knowledge, righteousness and fear of 

God188. 

 

3.2.2.3 Role of the BOD and the IFIôs Management in Sharia' Compliance 

Assurance 

Although the responsibility of Sharia' compliance assurance mainly rests with the Sharia' 

board, it does not necessarily infer that the BOD and the IFIôs management share no 

part in promoting a sound Sharia'-compliant framework within the IFIôs business 

operations. Regardless of the absence of clear statutory provisions in most countries to 

enforce the BODôs accountability for Sharia' non-compliance events, the BOD remains 

the ultimate decision-making authority, which shares a parallel responsibility with the 

Sharia' board to play an active role in guaranteeing the IFIôs Sharia' compliance by taking 

into account the comprehensive interest of other stakeholders instead of focusing solely 

on the interest of the IFIôs shareholders189. This includes: the approval of Sharia'-related 

policies on Islamic banking; the provision of proper training in improving employeesô 

understanding of Sharia' compliance and the ability to communicate their Sharia' 

concerns 190 ; the appointment of a competent Sharia' board; and respecting the 

autonomy of the Sharia' board191.   

In comparison with the other key Islamic banking markets, Malaysia has taken a step 

ahead in holding the BOD accountable for the IFIôs Sharia' compliance by introducing 

                                                           
Rakyat Syariah (Bank Indonesia Regulation No. 11/23/PBI/2009 Concerning Islamic Bank Financing), p. 18; 
Guidelines on Shariah Governance for Non-Interest Financial Institutions in Nigeria, p. 4. 

188 {ŜŜ wŜǎƻƭǳǘƛƻƴ bΩмлп όтκммύ ƻŦ Fatwa of the Council of the Islamic Fiqh Academy 1985-2000 

189 Accounting, Auditing, and Governance Standards as at December 2015, p. 951, 955; Archer and 
Hussain, p. 28, 31; Masudul Alam Choudhury and Mohammad Ziaul Hoque, An Advanced Exposition of 
Islamic Economics and Finance, vol 25 (Edwin Mellen Pr 2004), p. 57-58, 85-88; Ginena. 

190 Accounting, Auditing, and Governance Standards as at December 2015, p. 915; ![ WŀƴŀƘƛΣ ΨLǎƭŀƳƛŎ 
.ŀƴƪƛƴƎΣ /ƻƴŎŜǇǘΣ tǊŀŎǘƛŎŜ ŀƴŘ CǳǘǳǊŜΩ ώмффрϐ aŀƴŀƳŀΥ .ŀƘǊŀƛƴ LǎƭŀƳƛŎ .ŀƴƪ 

191 This would include, among other, the recognition of the Sharia' ōƻŀǊŘΩǎ ƛƴŘŜǇŜƴŘŜƴŎŜ ƛƴ ƳŀƪƛƴƎ ƛǘǎ 
own decisions, and abstaining from influencing any of its resolutions. See Section III of the Shariah 
Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3 Also see Malaysia 
International Islamic Financial Centre (MIFC); Shariah Governance Framework for Islamic Financial 
Institutions BNM/RH/GL_012_3 
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specific statutory provisions and guidelines. This is illustrated by section IV of the 

Shariah Governance Framework for Islamic Financial Institutions 2011 (óSGF 2011ô), 

which places equal responsibilities for Sharia' compliance assurance on both the Sharia' 

board and the BOD. In other words, it requires the BOD and the IFIôs management to 

possess a reasonable understanding of the principles of Sharia' law and its application 

in Islamic banking192. In the IFSA 2013, the CEO and senior officers of the IFI are also 

held accountable for the IFIôs Sharia' compliance assurance193. Interestingly, the failure 

to ensure Sharia' compliance will, upon conviction, render these corporate officials 

subject to imprisonment for a term not exceeding 8 years or to a fine not exceeding 25 

million Malaysian Ringgit (approximately US$ 5.8 million) or to both194. Thus, these 

statutory provisions re-emphasise the notion of Sharia' compliance assurance as a 

collective accountability of all the corporate organs of the IFI such as the CEO, BOD, 

Sharia' board, and the employees. Further, it stresses the fact that the law does not treat 

the Sharia' board member any differently than the director when it comes to the 

performance of their respective duties, even if their category of duties differs from one 

another, i.e. the responsibility to assure the IFIôs Sharia' compliance for the Sharia' board 

member, and the overall compliance for the directors. Both sets of board member must 

exercise the same level of care and due diligence to the IFI. 

As the BOD often requires the advice of the Sharia' board, especially in relation to Sharia' 

compliance matters, a concern arises as to the appropriate recourse of action in the 

event of differences of opinions between the two check-and-balance corporate organs. 

This is a critical issue and some countries such as Malaysia have already introduced 

statutory provisions that hold the Sharia' board accountable for the occurrence of Sharia' 

non-compliance events. Since the BOD remains the ultimate decision-making authority 

for the IFIôs general business policy195, there is a concern about the legal implication of 

                                                           
192 Shariah Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3, p. 17-18. Also 
see Fit and Proper Criteria BNM/RH/GL 018-5, p. 1; Ahcene Lahsasna, Shariah Aspects in Business and 
Finance (published in Kuala Lumpur, The International Centre for Education in Islamic Finance (INCEIF) 
2010) 

193 Section 29 (3) of Islamic Financial Services Act 2013 (Act 759). However, it must be noted that the 
Malaysian IFSA 2013 is the first legislation of its kind that expressly impose liability on the Sharia' board, 
BOD, CEO and relevant officers for Sharia' non-compliance events. See Andrew Jones and Sandy Hendry, 
Ψaŀƭŀȅǎƛŀ [ŜƎƛǎƭŀǘŜǎ Wŀƛƭ ŦƻǊ {ƘŀǊƛŀƘ {ŎƘƻƭŀǊǎ hǾŜǊ LƴǎǳǊŜǊΣ .ŀƴƪ .ǊŜŀŎƘŜǎΩ Insurance Journal (San Diego, 
23 August 2013) <http://www.insurancejournal.com/news/international/2013/08/23/302671.htm> 
accessed 16 September 2017 

194 Section 28 and 29 of Islamic Financial Services Act 2013 (Act 759) 

195 Casper, p. 9; Archer and Hussain, p. 28, 31. 
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a Sharia' decision óalteredô by the BOD which it considers not to be advancing the best 

interest of the IFI. In such a situation, will the law consider that the Sharia' board has 

discharged its obligations satisfactorily or will the Sharia' board remain liable for the 

occurrence of any Sharia' non-compliance event as a result of an alteration by the BOD?  

Additionally, since the primary responsibility for ensuring the maximisation of 

shareholdersô value rests with the BOD and a number of its decisions may involve 

contentious Sharia' compliance issues such as the status of investment in FOREX, stock 

exchange, and Sukuk, it is arguable that the differences in the VMOs between the BOD 

and the Sharia' board can threaten the IFIôs credibility as a Sharia'-compliant banking 

institution. For this reason, the IFSB-10 has recommended that IFIs have in place an 

appropriate and transparent guideline for resolving any differences between the BOD 

and the Sharia' board196. 

Comparatively, the processes are more straight-forward in countries that have adopted 

a centralised Islamic corporate governance approach due to the presence of a national 

Sharia' board, which often serves as the final authority in resolving any disputes between 

the IFIôs BOD and its Sharia' board. For instance, in Pakistan and Nigeria, the BOD and 

the Sharia' board can present their disputes and arguments before the national Sharia' 

board, which will ultimately issue a final decision of the case197. Similarly, Malaysia has 

taken a proactive approach in mitigating this internal dispute by recommending the IFI 

to consider appointing at least one Sharia' board member on the BOD to serve as a 

óbridgeô between the two corporate organs198. Since the decision of the Sharia' board 

binds the BOD in Malaysia, the appointment of a Sharia' board member as a director on 

the BOD can serve as a strategic initiative fostering a greater understanding and 

appreciation of the Sharia' decisions made by the Sharia' board199. Nonetheless, as the 

                                                           
196 Guiding Principles on Shari'a Governance Systems for Institutions Offering Islamic Financial Services 
(IFSB-10), p. 15. Also see Hawkamah Institute for Corporate Governance, Policy Brief on Corporate 
Governance for Islamic Banks and Financial Institutions in the Middle East and North Africa Region (2011), 
p. 8. 

197 Shari'ah Governance Framework for Islamic Banking Institutions, April 2014, p. 8. Also see Guidelines 
on Shariah Governance for Non-Interest Financial Institutions in Nigeria, p. 9. 

198  Principle 2, section II of Shariah Governance Framework for Islamic Financial Institutions 
BNM/RH/GL_012_3, p. 10. Also see Soualhi, p. 23. 

199 Shariah Governance Framework for Islamic Financial Institutions BNM/RH/GL_012_3, p. 10. Also see 
!ƘŎŜƴŜ [ŀƘǎŀǎƴŀΣ Ψ{ƘŀǊƛŀƘ DƻǾŜǊƴŀƴŎŜ ƛƴ ǘƘŜ LǎƭŀƳƛŎ CƛƴŀƴŎƛŀƭ LƴǎǘƛǘǳǘƛƻƴΥ LǎǎǳŜǎ ŀƴŘ /ƘŀƭƭŜƴƎŜǎΩ όрǘƘ 
International Conference on Business and Economic Research Proceeding, Kuching, 24-25 March 2014), 
p. 706. 
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dispute resolution processes may differ from one jurisdiction to another and also depend 

on the adopted Islamic corporate governance framework of each country, the conflict of 

opinions between the BOD and the Sharia' board presents another crucial area that 

could benefit from better clarification from the relevant authorities. 

 

3.2.3 Modus Operandi of Islamic Corporate Governance in IFIs 

In the last 15 years, the IFSB had developed three Guiding Principles to assist in 

strengthening the corporate governance structures and processes of the IFIs and 

promoting soundness and stability to the global Islamic banking industry200. However, it 

is also important to remember that the term óIslamic corporate governanceô and its 

operational processes have not been properly defined in any of the existing IFSB 

standards. Since Islamic corporate governance from the Islamic banking context refers 

to the way an IFI is directed, governed and controlled, it is crucial to understand how the 

system functions within an IFIôs operational environment. As a basis of this discussion, 

reference will be made to the IFSB-10, which presents a comprehensive and practical 

depiction of the common procedures that take place in the Islamic corporate governance 

system of the IFIs (see Figure 8).   

 

Figure 8: Key Processes in Islamic Corporate Governance201 

                                                           
200 These include the Guiding Principles on Corporate Governance for Institutions Offering Only Islamic 
Financial Services (Excluding Islamic Insurance (Takaful) Institutions and Islamic Mutual Funds) (IFSB-3); 
Guiding Principles on Governance for Islamic Collective Investment Schemes (IFSB-6); and Guiding 
Principles on Governance for Takaful (Islamic Insurance) Undertakings (IFSB-8). See Guiding Principles on 
Shari'a Governance Systems for Institutions Offering Islamic Financial Services (IFSB-10), p. 1. 

201 Modified. See ibid, p. 2-4. 
























































































































































































































































































































































































































































































