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Summary
Within the framework o f Article 38(1 )(d) o f the Statute o f the International Court 

o f Justice (‘ICJ'), this research examines how judges at five international or 

internationalized criminal courts and tribunals have used judicial decisions from 

other jurisdictions, in their judgments, for the purpose o f determining substantive 

international criminal law. From a ‘sources o f law’ perspective, the research aims 

to explore some o f the purposes for which external judicial decisions may appear 

to have been used and some of the approaches which judges at these courts and 

tribunals may appear to have adopted with respect to such use.

In this respect, the research has undertaken a legal analysis o f the judgments, both 

trial and appeal, delivered by 18 May 2012, o f (I) the International Criminal 

Tribunal for the former Yugoslavia; (2) the International Criminal Tribunal for 

Rwanda; (3) the Special Court for Sierra Leone; (4) the Extraordinary Chambers in 

the Courts o f Cambodia; and (5) the International Criminal Court. Only 

judgments, or sections thereof, in which external judicial decisions appeared to 

have been used expressly in relation to the substantive law were included in the 

analysis. The main body o f the research is organized in accordance with three 

broad, and interlinked, templates which enabled the research to show some o f the 

main purposes as well as the manner in which these decisions may appear to have 

been used by the judges at these courts and tribunals.

The thesis is structured in three parts. The first part (Chapter 2) examines the 

relevant provisions concerning the use o f extemal judicial decisions by judges at 

these courts and tribunals focusing, in particular, on customary international law as 

reflected in Article 38(I)(d) of the ICJ Statute. The second part (Chapter 3) 

explores some of the elements which may potentially be relevant to an assessment 

o f the persuasive value of such decisions. And the third part (Chapters 4 - 6 )  

analyzes some o f the main purposes for which such decisions may have been used



and some of the approaches of the judges in this regard. With respect to the main 

findings of this research:

1. Firstly, the research identified various purposes for which judges may have 

used, distinguished or departed from external judicial decisions. In cases 

where judges may have engaged with external judicial decisions which 

could have appeared inconsistent with their findings, in the majority o f 

cases, they would appear to have distinguished them. The research found 

relatively few instances o f explicit departures from external judicial 

decisions.

2. Secondly, the purpose and manner of use of external judicial decisions 

appeared to be contingent on a number of factors arising trom the specific 

circumstances of each case, including: (a) the submissions o f the parties, 

(b) the state of development of the law and the internal case law, (c) the 

availability of other interpretive sources and (d) the particular approaches 

o f the individual judges. With respect to this latter factor, the research 

found that different judges could adopt differing approaches to 

interpretation, to assessing the appropriate level o f careful appraisal, and to 

assessing relevance and persuasive value of external judicial decisions, 

which could tend to suggest that any explanation o f the concepts of 

relevance and persuasive value may have to be contingent and incomplete.

3. Thirdly, while the difference in methodology and scope of the present 

research and the study undertaken by Terris, Romano and Swigart in The 

International Judge: An Introduction to the Men and Women Who Decide 

the World's Cases had to be acknowledged and implied that this research 

was not able to make any findings on a number of the elements and sub

elements which were identified by Terris et a l, on those elements where 

the research was able to make findings, they generally appeared to reflect 

the findings o f Terris et al.
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Chapter 1

Introduction

This Chapter begins by providing an overview of the research and the research 

question. It proceeds to make some cautionary remarks and to set out the rationale 

for focusing on external judicial decisions related to substantive ICL. A review o f 

the literature is provided next, focusing in particular on two theories of 

adjudication, namely, formalism and legal realism. This section then proceeds to 

briefly consider four potential and non-exclusive perspectives for research in this 

area, namely: (1) the sources o f law perspective; (2) the transjudicial dialogue 

perspective; (3) the legal system perspective; and (4) the comparative law 

perspective. Subsequently, the section sets out a rationale for the perspective it 

adopts, namely, the ‘sources o f law’ perspective. The next part explores the legal 

methodology o f the research and some o f its limitations. It then describes the three 

templates which have been used to organize Chapters 4-6. Finally, this Chapter 

concludes by providing an outline o f the research.

1. Overview of the research

Within the framework of Article 38(1 )(d) o f the Statute of the Intemational Court 

of Justice (‘ICJ‘), this research examines how judges at the five international or
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internationalized criminal courts and tribunals ( ‘courts and tribunals’) listed below 

have used judicial decisions from other jurisdictions ( ‘external judicial 

decisions’),' in their judgments, for the purpose o f determining substantive 

international criminal law ( ‘ICL’).  ̂ This research aims to explore some o f the 

purposes for which external judicial decisions may appear to have been used and 

some o f the approaches which judges at these courts and tribunals may appear to 

have adopted with respect to such use. The research covers the following five 

courts and tribunals:

1. the International Criminal Tribunal for the former Yugoslavia ( ‘ICTY’),

2. the International Criminal Tribunal for Rwanda ( ‘ICTR’),

3. the Special Court for Sierra Leone ( ‘SCSL’),

4. the Extraordinary Chambers in the Courts o f  Cambodia ( ‘ECCC’), and

5. the International Criminal Court (‘ICC’).̂

' In order to avoid the baggage associated with the term ‘precedent’, this research uses the phrase 
‘external judicial decisions’ to refer to past decisions from other courts and tribunals: see N. Miller, 
‘An International Jurisprudence? The Operation o f ‘Precedent’ Across International Tribunals’, 
(2002) 15 LJIL 483, at 488-489. Some o f  the types o f  external judicial decisions which have been 
examined by this research are noted infra, at 36.
 ̂Cryer et al. note that ‘[t]he meaning o f the phrase ‘international criminal law’ depends on its use, 

but there is a plethora o f  definitions, not all o f  which are consistent... Different meanings o f 
international criminal law have their own utility for their different purposes and there is no 
necessary reason to decide upon one meaning as the ‘right’ one’: see R. Cryer et a l .  An 
Introduction to International Criminal Law and Procedure (2010), at 4.
 ̂These five courts and tribunals were selected because it was considered that their practice could 

provide some insights into the approaches o f both international and internationalized criminal 
courts and tribunals with jurisdiction over the crimes of, inter alia, genocide, crimes against 
humanity and war crimes: see Cryer, supra note 2, at 4. In this context, for instance, the Special 
Tribunal for Lebanon ( ‘STL’) was not included because, inter alia, it ‘has jurisdiction over terrorist 
attacks committed in Lebanon...and only applies Lebanese criminal law on terrorism’: see A. 
Cassese, International Criminal Law  (2008), at 332. However, it is acknowledged that fiirther 
research into the practices o f other internationalized criminal courts and tribunals not covered by 
this research, such as the Special Panels for Serious Crimes ( ‘SPSC’) o f East Timor and the War 
Crimes Chambers (‘W CC’) in the Criminal and Appellate Divisions o f the Court o f Bosnia and 
Herzegovina, could shed more light on this subject.
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The following section sets out the research question o f this research.

A. The research question

Using a legal analysis methodology discussed in more detail below / this research 

seeks to shed some more light on the following question and sub-questions:

1. From the judgments reviewed, for what purposes and in what manner 

would judges from these courts and tribunals appear to have used external 

judicial decisions in relation to substantive law?

The research also considers the following sub-questions:

a. Could the specific attitudes o f individual judges appear to have 

influenced their approaches to the use of such decisions?

b. May any elements o f the concept o f ‘persuasive’ value be distilled from 

an examination o f the approaches of judges to the use of these 

decisions?

The next part presents some caveats with respect to the general approach of this 

research.

 ̂ See infra at 34.
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2. Some cautionary remarks

At the outset, it may be opportune to make the following remarks. Firstly, this 

research examines the use o f  external judicial decisions in the context o f ICL and 

focuses on the above international or internationalized courts and tribunals with 

jurisdiction over the crimes of, inter alia, genocide, crimes against humanity and 

war crimes.^ The research does not cover, therefore, the use o f external judicial 

decisions by other courts and tribunals with a different jurisdictional remit.

Secondly, the focus o f this research is on external judicial decisions and, as such, 

it does not cover the use, by a given court or tribunal, o f  its own internal case law.^

Thirdly, the focus o f this research is on substantive ICL. For the reasons set out 

below, it does not cover either judicial decisions used in relation to procedural 

rules or those used in relation to sentencing.^

 ̂Some o f  the courts and tribunals examined here may not have jurisdiction over each o f these 
crimes or, indeed, may have jurisdiction over additional crimes. Thus, for instance, the SCSL does 
not have jurisdiction over genocide.
 ̂For a discussion o f the approach o f  the ICTY to internal case law, see Prosecutor v. Zlatko 

Aleksovski, Judgment, Case No. IT-95-14/1-A, ICTY Appeals Chamber, 24 March 2000, at para. 
107. The ICTR Appeals Chamber adopted a corresponding approach in Prosecutor v. Laurent 
Semanza, Decision, Case No. ICTR-97-20-A, ICTR Appeals Chamber, 31 May 2000, at para. 92. 
For a discussion o f this subject in the context o f the ad hoc Tribunals see, inter alia, C. Harris, 
‘Precedent in the Practice of the ICTY’, in G.K. McDonald and R. May (eds.), Essays on ICTY  
Procedure and Evidence in Honour o f  Gabrielle Kirk M cDonald (2001) at 341; R. Cryer, ‘Neither 
Here Nor There? The Status o f  International Criminal Jurisprudence in the International and UK 
Legal Orders’, in K.H. Kaikobad and M. Bohlander (eds.), International Law and Power: 
Perspectives on Legal Order and Justice: Essays in Honour o f  Colin Warbrick (2009) at 186; and 
X. Tracol. ‘The Precedent o f Appeals Chambers Decisions in the International Criminal Tribunals’, 
(2004) 17 LJIL 67, at 67. See also C. P.R. Romano, ‘Deciphering the Grammar o f the International 
Jurisprudential Dialogue’, (2009) 41 Int'L L & Pol 755, at 760 (fh 11).
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3. The research does not cover external judicial decisions used in relation 

to procedural rules and sentencing

This research does not cover external judicial decisions used in relation to rules o f 

procedure and evidence (‘RPEs’) and sentencing because o f the generally tribunal- 

specific and sui generis nature o f  these rules. In this context, it has been observed 

that ‘[t]he procedural law o f  international criminal courts and tribunals

o

is...inherently characterized by disparity.’ Any use o f external judicial decisions 

in this context may possibly, therefore, be significantly influenced by the tribunal- 

specific rules. This m ay tend to imply that any meaningful examination o f  judicial 

decisions used in this context would require a detailed analysis o f the specific 

procedural and/or sentencing frameworks o f the respective courts and tribunals, 

something which would fall beyond the scope o f  the present research. The focus o f 

this research falls rather on external judicial decisions used in relation to

’’ Werle notes that ‘[w]hile substantive international criminal law establishes the conditions for 
culpability and punishment, as well as sentencing provisions, the international law o f criminal 
procedure sets rules to be followed in determining whether a person is responsible for a crime 
under international law’: see G. Werle, Principles o f  International Criminal Law  (2009), at 47. 
However, in some cases a clear dividing line between substantive law and procedural rules may be 
difficult to draw. For instance, Nollkaemper makes the point that ‘[w]hile textbooks commonly 
contain separate sections dealing with substantive and procedural law, respectively, the question o f 
where the dividing line lies, and how they are connected, is usually neglected.’ See A. 
Nollkaemper, ‘International Adjudication o f Global Public Goods; The Intersection of Substance 
and Procedure’, (2012) 23 EJIL 769, at 771.
* C. Stahn and L. van den Herik, ‘“Fragmentation”, Diversification and “3D” Legal Pluralism; 
International Criminal Law as the Jack-in-the-Box’, in L. van den Herik and C. Stahn (eds.), The 
Diversification and Fragmentation o f  International Criminal Law  (2012), at 78. However, this 
observation may not apply to all courts and tiibunais. For instance, the RPEs and sentencing rules 
o f the ad hoc Tribunals have developed in a fairly consistent manner.
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substantive ICL which, with the exception o f certain deviations/ would generally 

be similar across the courts and tribunals. Nevertheless, as will be discussed 

b e l o w , a n y  decisions used in relation to substantive law would have to be read 

through the specific prism o f the statutes o f the respective courts and tribunals.

On the subject o f  the tribunal-specific nature o f  procedural rules, Stahn and van 

den Herik note that because international criminal procedure has developed, 

inter alia, on the basis o f  divergent traditions and contains a number o f sui 

generis elements, ‘[djiversity is...the nonn, and unification the exception.’" For 

instance, while the ICTY Statute was drafted primarily by officials fi'om 

common law countries who opted for the adversarial m o d e l , t h e  ICTY’s RPEs 

have subsequently undergone several rounds o f  amendments, many o f which 

tended in the inquisitorial direction.'^ In this context, particularly in view o f

’ For instance, the founding statutes o f these courts and tribunals may provide for specific 
deviations from customary international law, such as the requirement in Article 5 o f the ICTY 
Statute that crimes against humanity be ‘committed in armed conflict.’

See infra, at 52.
"  See Stahn and van den Herik, supra note 8, at 78-79.

A. Cassese et a!.. International Criminal Law: Cases & Commentary’ (2011), at 571. Werle notes 
that ‘[t]he rules of procedure for the Yugoslavia Tribunal and the Rwanda Tribunal largely follow 
the adversarial procedural model’: see Werle, supra note 7, at 47. Cisse notes that the procedural 
frameworks o f the ICTY and the ICTR are largely similar. See C. Cisse, ‘The International 
Tribunals for the Former Yugoslavia and Rwanda: Some Elements o f Comparison’, (1997) 7 
Transnat'l L. & Contemp. Probs. 103, at 116. Moreover, the procedural rules o f the ICTR were 
made applicable mutatis mutandis, by virtue o f Article 14(1) o f the SCSL Statute, to the SCSL. The 
consistency between the ad hoc Tribunals and the SCSL must also be seen in the context o f Article 
20(3) o f the SCSL Statute. On this subject, see also M. Frulli, ‘The Special Court for Sierra Leone: 
Some Preliminary Comments’, (2000) 11 EJIL 857, at 859. However, there are some notable 
differences between the procedure o f  the SCSL and the ad hoc Tribunals. For instance, in Taylor, 
the SCSL Trial Chamber noted that ‘[i]n contrast to its ICTY and ICTR counterparts, the Rules of 
the Special Court do not oblige a Party to put its case to a witness’: see Prosecutor v. Charles 
Ghankay Taylor, Judgment, Case No. SCSL-03-01-T, SCSL Trial Chamber, 18 May 2012, at para. 
132.

See Cryer, supra note 2, at 428. In Tadic, the rules o f procedure and evidence were said to 
constitute a ‘unique amalgam o f common and civil law features’ which ‘does not strictly follow the 
procedure o f civil law or common law’: Prosecutor v. Dusko Tadic, Decision on Defence Motion 
on Hearsay, Case No. IT-94-1-T, ICTY Trial Chamber, 5 August 1996, at para. 14. Ambos,
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these various amendments, Ambos observes that the procedure o f the ICTY has 

developed towards a mixed procedure and ‘one can fairly speak...of a sui 

generis model.’

In contrast, the procedural framework o f the ECCC is based on the French model, 

with proceedings being more inquisitorial in nature.'^ The ECCC Trial Chamber 

(Nonn, Cartwright, Ya Sokhan, Lavergne Thou Mony), in Duch, held that 

‘[p]ursuant to the ECCC Agreement and the ECCC Law, the Chambers o f the 

ECCC operate in accordance with Cambodian procedural law. [...However] while 

Cambodian law governs the procedure before the Chamber, guidance is also 

sought from procedural rules established at the international level, where

however, notes that when this decision was delivered, ‘at that stage the practice of the tribunals still 
adopted a largely adversarial approach’: K. Ambos, ‘The Structure O f International Criminal 
Procedure: 'Adversarial'; 'Inquisitorial' Or M ixed?’ in M. Bohlander (ed.). International Criminal 
Justice: A Critical Analysis o f  Institutions and Procedures (2007), at 432.
''' See Ambos, supra note 13, at 432. As seen in Erdemovic, judges may differ as to the degree of 
guidance which may be derived from the national legal systems which would have inspired the 
RPEs. For instance, in relation to Rule 62 concerning, inter alia, the guilty plea, Judge McDonald 
and Judge Vohrah considered that this rule ‘explicitly incorporates the common law adversarial 
trial procedure.’ As such, noting that there was no international jurisprudence or authority to lend 
further assistance in the interpretation o f the guilty plea as it existed in the Statute and the Rules, 
they considered that they ‘may have regard to national common law authorities for guidance as to 
the true meaning o f the guilty plea and as to the safeguards for its acceptance’: see Prosecutor v. 
Dragen Erdemovic, Judgment, Case No. 1T-96-22-A, ICTY Appeals Chamber, 7 October 1997, at 
para. 6 (Joint Separate Opinion o f Judge McDonald and Judge Vohrah). However, Judge Cassese 
contended that, inter alia, this Rule did ‘not necessarily imply a reference to the legislation and 
case-law o f  common-law countries. [...UJhim ately that notion must be autonomously construed on 
the basis o f the international provisions o f the Statute’: see ibid. (Separate And Dissenting Opinion 
O f Judge Cassese), at paras. 1-2.

For instance, the pre-trial proceedings are conducted under the supervision o f the two Co- 
Investigative Judges and, during the judicial investigations, the Co-Investigating Judges may 
collect evidence and question witnesses, civil parties as well as the charged person. The trial 
proceedings at the ECCC are also under more stringent judicial control than the trial proceedings at 
other international criminal tribunals, and represent a judge-controlled rather than party-led 
process: see R. Dixon and K.A.A. Khan, Archbold on International Criminal Courts: Practice, 
Procedure and Evidence (2009), at 681 (paras. 9-4).
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appropriate.’’  ̂ Thus, for instance, pursuant to Article 12(1) o f  the ECCC 

Agreement,'^ the ECCC Trial Chamber, in Duch, made use, for procedural 

matters, o f  international case law including that o f the ad hoc Tribunals, the SCSL 

and international human rights courts.'* This case would tend to indicate, 

therefore, as noted above, that the use o f  external judicial decisions in relation to 

procedural rules may appear to be significantly influenced by the tribunal-specific 

RPEs o f the respective courts and tribunals.

The same considerations would apply to the procedural framework o f the ICC, in 

respect o f  which States Parties negotiated a very detailed procedural regime and 

also reserved for themselves the powers to formulate the Court’s RPE.'^ As a 

result, the procedural framework o f  the ICC, although inspired by the rules and

Kaing Guek Eav alias 'Duch \  Appeal Judgment, Case No. 001/18-07-2007-ECCC/SC, ECCC 
Supreme Court Chamber, 3 February 2012, at para. 35. In this respect, the ECCC Trial Chamber 
noted that, although the purpose of the ECCC Internal Rules was to consolidate applicable 
Cambodian procedure in relation to proceedings before it, ‘[t]he ECCC Agreement and the ECCC 
Law envisage that additional rules may be adopted where existing procedures do not deal with a 
particular matter, in case o f uncertainty regarding their interpretation or application, or where 
questions arise regarding their consistency with international standards’; ibid.

Article 12(1) o f the Agreement Between the United Nations and the Royal Government o f 
Cambodia Concerning the Prosecution under Cambodian Law of Crimes Committed During the 
Period o f Democratic Kampuchea states that ‘[t]he procedure shall be in accordance with 
Cambodian law. Where Cambodian law does not deal with a particular matter, or where there is 
uncertainty regarding the interpretation or application o f a relevant rule o f  Cambodian law, or 
where there is a question regarding the consistency o f such a rule with international standards, 
guidance may also be sought in procedural rules established at the international level.’

For instance, reference to the ICTR {Prosecutor v. Nahimana et al. Trial Judgment) and the 
ICTY {Celebici Appeal Judgement) concerning the admissibility o f  hearsay and circumstantial 
evidence: see Kaing Guek Eav alias Duch, Judgment, Case No. 001/18-07-2007/ECCC/TC, ECCC 
Trial Chamber, 26 July 2010, at para. 43 (& 59); and reference to the ICTY (Aleksovski Appeal 
Judgement) and the SCSL (AFRC  Trial Judgment) concerning the admissibility o f the testimony of 
a single witness: ibid.

See Cryer et al., supra note 2, at 428-429. See also G. Sluiter, ‘Procedural Lawmaking at the 
International Criminal Tribunals’, in S. Darcy and J. Powderly (eds.). Judicial Creativity at the 
International Criminal Tribunals (2010), at 321.
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practice of the ad hoc T ribunals ,d iffers  from its predecessors.^' In Lubanga, the 

ICC Trial Chamber (Fulford, Odio Benito, Blattmann) underscored that:

[t]he ICC Statute has, through important advances, created a procedural 

framework which differs markedly from the ad hoc tribunals, such as, for 

example, in the requirement in the Statute that the prosecution should 

investigate exculpatory as well as incriminatory evidence, for which the 

Statute and Rules of the ad hoc tribunals do not provide. Also, the Statute 

seemingly permits greater intervention by the Bench, as well as introducing 

the unique element of victim participation. Therefore, the Statute moves 

away from the procedural regime of the ad hoc tribunals, introducing 

additional and novel elements to aid the process of establishing the truth.

For instance, emphasizing the differences between the procedural law o f the ad 

hoc Tribunals and the ICC, Nerlich notes that ‘[i]n many instances, the differences 

between the procedural systems may be too great as to allow ICTY and ICTR 

precedent to be o f much help for the interpretation o f the Rome Statute and its

See Ambos, supra  note 13, at 430 and Cryer et a l ,  supra  note 2, at 428.
See C. KreB, ‘The Procedural Texts o f  the International Criminal Court’, (2007) 5 JICJ 537, at 

538. Werle notes that ‘the procedure developed for the ICC Statute...clearly possesses important 
elements o f  the inquisitorial m odel’: see Werle, supra  note 7, at 47. See also D. Hunt, ‘The 
International Criminal Court: High Hopes, “Creative Ambiguity” and an Unfortunate Mistrust in 
International Judges’, (2004) 2 JICJ 56, at 56.

Prosecutor v. Thomas Lubanga D yilo, Decision Regarding the Practices Used to Prepare and 
Familiarise W itnesses for Giving Testimony at Trial, Case No. ICC-01/04-01/06, ICC Trial 
Chamber, 30 November 2007, at para. 45. With reference to the ICC, Cassese et al. note that ‘[t]he 
investigative phase is plainly common law adversarial, with parties responsible for uncovering 
witnesses and evidence. The trial is, however, even more o f  a mix o f  common law and civil law  
aspects than even the latest incarnation o f  the rules at the ad hoc tribunals’: see Cassese et al., 
supra note 12, at 571. For a more detailed discussion o f  the similarities and differences, see 
Ambos, supra  note 13, at 434.
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7’̂subsidiary instruments.’ This would once again indicate that, in view o f these 

differences, any meaningful examination of this area would require, as noted 

above, a focus on the tribunal-specific frameworks, something which would fall 

beyond the scope o f this research. Similar considerations would also apply to 

sentencing regimes. The sentencing rules o f specific courts and tribunals would 

also, generally, be tribunal-specific^'* and, in particular, may require such courts 

and tribunals to have recourse to the general practice regarding sentencing in 

relation to the systems over which they have jurisdiction. Thus, for instance. 

Article 24(1) of the ICTY Statute requires the Tribunal to ‘have recourse to the 

general practices regarding prison sentences in the courts o f the former 

Yugoslavia.’ Similarly, Article 23(1) o f the ICTR Statute contains a corresponding 

provision relating to the courts o f Rwanda and Article 19(1) of the SCSL provides 

that ‘[i]n determining the terms of imprisonment, the Trial Chamber shall, as 

appropriate, have recourse to the practice regarding prison sentences in the 

International Criminal Tribunal for Rwanda and the national courts of Sierra 

Leone.’ As with procedural rules, an analysis of the use o f decisions in relation to 

sentencing would therefore appear to also require a detailed analysis of the 

tribunal-specific sentencing regimes of the respective courts and tribunals which 

would fall beyond the current scope. Thus, as noted in the methodology, instances 

of use of external judicial decisions for rules of procedure or sentencing have not 

been included in the analysis.

V. Nerlich, ‘The Status o f  ICTY and ICTR Precedent in Proceedings Before the ICC’, in C.
Stahn and G. Sluiter, The Emerging Practice o f  the International Criminal Court (2009), at 322.

For instance, in Duch, the Trial emphasized that the ECCC Agreement ‘creates a sui generis 
sentencing regim e’: see Duch Trial Judgment, supra  note 18, at para, 574.
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The next part sets out the Hterature review.

4. Literature review

The question o f how judges may use external judicial decisions in international 

criminal adjudication would have to be considered in relation to the broader 

context of how they may approach adjudication more generally. It would not be 

possible to provide a comprehensive analysis of theories o f adjudication here.^^ 

This part, rather, confines itself to outlining two broad theories o f adjudication, 

namely, formalism and realism, which may be indicafive of some of the potentially 

varied approaches to adjudication.^^ The works of literature reviewed below have 

been written, mainly, with respect to domestic systems, in particular the United 

States which has a system o f binding precedent. It should be borne in mind, 

therefore, that some of the observafions made in the context o f these theories may 

envisage the operation of this doctrine, which may not be directly relevant to the 

context of ICL.^^ After examining these theories, this review considers some 

potential perspectives for this research.

For a historical analysis o f theories o f adjudication particularly in the context o f the United 
States, see A. J. Sebok, ‘Misunderstanding Positivism’, (1995) 93 Mich L Rev 2054, at 2059 et seq.

This discussion is only intended to suggest that the approaches o f judges may be examined from 
within different perspectives and is not intended to provide an exhaustive examination o f theories 
o f adjudication. For an overview o f some additional theories o f adjudication see Sebok, supra note 
25, at 2099.

Moreover, one should not lose sight o f the fact that the influence, in particular, o f  realism in the 
United States may, in part, be due to internal factors specific to that country. For instance, the great 
champions o f  realism initially were highly regarded serving judges such as Holmes, Cardozo and 
Hutcheson, who were justilying iheir own judicial philosophy. See S. Jurisprudence
(2009), at 108.

1 1



5 . Theories of adjudication

In the context o f theories o f  adjudication, it is generally possible to distinguish, 

inter alia, between formalism and realism.^** Although some have appeared to 

contest the relevance o f this distinction, it has been noted that ‘the question is 

whether these conceptions count as plausible reconstructions o f  judicial practice..., 

ones that illuminate important conceptual and normative issues about 

adj udi cat i on.Wi th respect to formalism, a number o f different formulations o f  

this theory may be found in the literature.^' For instance, Ratnapala holds that 

‘[l]egal formalism treats law as a closed and gapless system o f rules that can be 

applied logically, without the need to take into account any policy or moral 

considerations.’^̂  Leiter distinguishes between two strands o f  formalism, namely 

‘vulgar’ and ‘sophisticated’ formalism. The former strand would view judicial 

decision-making as involving mechanical deduction based upon a model o f

See, for instance, B. Leiter, ‘Legal Fonnalism and Legal Realism; What is the issue?’, (2010) 16 
Leg Th 111, at 133. For a distinction between legal positivism and legal formalism, see Sebok, 
supra note 25, at 2059 and B. Leiter, ‘Positivism, Formalism, Realism: Legal Positivism in 
American Jurisprudence by Anthony Sebok’, (1999) 99 Colum L Rev 1138, at 1138.

For instance, Tamanaha considers that realists may be seen to embrace ‘balanced realism’: see B. 
Tamanaha, Beyond The Formalist-Realist Divide: The Role O f Politics In Judging (2010), at 6.

See Leiter (Legal Formalism), supra note 28, at 114.
For instance, Eskridge holds that ‘[f]ormalism posits that judicial interpreters can and should be 

tightly constrained by the objectively determinable meaning o f a statute; i f  unelected judges 
exercise much discretion in these cases, democratic governance is threatened’: see W. Eskridge, 
‘The New Textualism’, (1990) 37 UCLA L Rev 621, at 646; and Leiter considers that formalism 
may be characterized as ‘the descriptive theory o f adjudication according to which (1) the law is 
rationally determinate, and (2) judging is mechanical. It follows, moreover, from (1), that (3) legal 
reasoning is autonomous, since the class o f  legal reasons suffices to justify a unique outcome; no 
recourse to non-legal reasons is demanded or required’: see Leiter (Positivism), supra note 28, at 
1145-1146.

See Ratnapala, surpa note 27, at 94.
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syllogism.^^ For instance, according to Judge Holmes, formalism sought to clothe 

judicial decisions in the language of formal logical deduction and to reason from 

general axioms.^"* However, this view of formalism would appear to have been 

largely discarded, not least, following the critiques of the legal realists and 

approaches affiliated with deconstructivism and critical legal studies. For 

instance, in 1965, Anand noted that the judicial process is not a mechanistic 

process. He cited Judge Hudson, who had held that:

[i]t is not a matter of choosing a gadget which will fit into a particular place. 

It calls for exercise o f highly creative faculties. Standards and principles and 

rules of law do not often apply themselves automatically in particular 

disputes. A nexus o f direct contact to concrete situations must be forged, and 

the task requires both discrimination and judgment.^^

On the other hand, sophisticated formalists, according to Leiter, recognize that 

‘legal reasoning is not mechanical, that it demands the identification of valid 

sources o f law, the interpretation o f those sources, the distinguishing o f sources 

that are relevant and irrelevant, and so on, and they offer a theoretical account of

See Leiter (Legal Formalism), supra note 28, at 111. According to the author, vulgar formalism  
‘is not a view to which anyone today cares to subscribe’: see ibid. See also Ratnapala, supra note 
27, at 94.

Cited in Sebok, supra note 25, at 2082.
Sebok states that ‘[a]ccording to the realists, the formalists believed that every legal conclusion 

could be logically deduced from a set o f  authoritative rules. This view  o f  legal reasoning - i f  it 
indeed was ever embraced by American formalists - would have been an unwarranted 
reinterpretation o f  the sources thesis o f  classical positivism, which merely said that every valid 
legal command was the result o f  a command o f  the sovereign’: see Sebok, supra note 25, at 2057. 
For an overview o f  literature on these approaches see J. d’Aspremont, ‘The Politics o f  
Deformalization in International Law’, (2011) 3 GoJIL 503, at 509 (&il5).

R. P. Anand, ‘The International Court O f Justice And I  he Development O f International Law’, 
(1965) 7 International Studies 228, at 229.
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^7how these various bits o f reasoning are done ‘rightly’.’ Therefore, sophisticated 

formaHsts, while recognizing that adjudication is not mechanical, would 

nevertheless place emphasis on the doctrine of formal sources as providing a 

means for determining the validity o f law and constraining, inter alia, judicial 

decision making. It may be opportune to refer briefly, in this context, to the 

countervailing process, namely that of deformalization, as this process ‘has grown 

more diverse and complex in the international legal scholarship.’^̂  According to 

d ’Aspremont, some scholars, particularly in the school o f legal pluralism, have 

embarked on a process of deformalization of international law. For these, 

‘formalism is castigated as the roots o f many o f the pains o f an embattled 

profession for ‘constrain[ing] creative thinking within the discipline for 

generations’.’^̂  One particular strand o f this process increasingly views 

international law as ‘a continuum between law and non-law, and fonnal law- 

ascertainment is viewed as no longer being capable of defining legal phenomena in 

the international arena.

The theory of formalism may be contrasted with that o f legal realism, which 

purportedly provides an unsentimental and honest account o f how adjudication

See Leiter (Legal Formalism), supra note 28, at 112.
See d’Aspremont, supra note 35, at 516.
Ibid., at 506. For the sake o f  his article, the author defined deformalization as ‘the move away 

from formal law-ascertainment and the resort to non-formal indicators to ascertainment legal rules. 
Deformalization is thus an attitude whereby rules o f  international law are not identified by virtue o f  
formal criteria. More specifically, it boils down to a rejection o f  the idea that rules must meet 
predefined formal standards to qualify as a rule o f  law. This is tantamount to an abandonment o f  
pedigree as the core benchmark o f  their ascertainment’; see ibid., at 507-508.

Ibid., at 526.

14



works in practice/' From the outset, it should be noted that it is difficult to discuss 

realism because it is difficult to define who the realists were and when they 

wrote/^ However, in general, realists would argue that the law is filled with gaps 

and contradictions, that it is indeterminate and that legal principles and precedents 

can often support different results. They would consider that judges react primarily 

to the underlying facts o f the case, rather than to applicable legal ru les .I ndeed ,  

the use o f legal rules may figure primarily as ways to provide post-hoc rationales 

for decisions reached on other grounds.'*'' Leiter notes that ‘the crux o f  the Realist 

position (at least for the majority o f  Realists) is that nonlegal reasons (e.g., 

judgments o f  fairness or consideration o f commercial norms) explain the 

decisions.’'*̂  He considers that:

the majority o f Realists advance a descriptive theory o f adjudication 

according to which (1) legal reasoning is indeterminate (i.e., fails to justify a 

unique outcome) in those cases that reach the stage o f appellate review; (2)

In a 1961 article, however, Gilmore noted that ‘[t]oday the controversy over realism seems to 
have died out...’: see G. Gilmore, ‘Legal Realism: It’s Cause and Cure’, (1961) 70 Yale LJ 1037, at 
1037.

See Sebok, supra note 25, at 2027.
Leiter (Positivism), supra note 28, at 1148.

'*'* Oliphant notes that judges respond primarily to ‘the stimulus of the facts in the concrete cases 
before them rather than to the stimulus o f  over-general and outworn abstractions in opinions and 
treatises’: see H. Oliphant. ‘A Return to Stare Decisis’, (1928) 14 ABAJ 71, at 75. According to 
Gilmore, ‘[g]enerally stated rules o f law do not so much explain as conceal the bases o f judicial 
decision. A judge's holding in a case is an ad hoc response to a unique state o f facts, rationalized, 
after the event, with a dissimulation more or less conscious, and fitted willy-nilly into the 
Procrustean bed o f approved doctrine. The motivations o f  the judicial response are buried, obscure, 
unconscious and-even to the judge-unknowable’: see Gilmore, supra note 41, at 1038.

Brian Leiter, ‘Legal Realism and Legal Positivism Reconsidered’, (2001) 111 Ethics 278, at 285. 
The author distinguishes between the ‘Idiosyncrasy W ing’ and the ‘Sociological W ing’ of Legal 
Realism. The ‘Idiosyncrasy W ing’ o f  Legal Realism considers that ‘idiosyncrasies o f the judge’s 
personality determined the decision’, while the ‘Sociological W ing’ argues that judicial decisions 
may ‘fall into discernible patterns (making prediction possible), though the patterns are not those 
one would expect from examming the existing legal rules : see aiso Leiter vPosiiivisni), supra note 
28, at 1148.
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appellate judges, in deciding cases, are responsive to the ‘situation types’ -  

recurring factual patterns...- that elicit predictable normative responses ( ‘this 

is unfair’ or ‘this is economically foolish’) from most jurists, responses that 

are not, however, predictable based on existing ‘paper’ rules and doctrine..."*^

In his discussion of the operation of precedent, always in the domestic context, 

Llewellyn takes the view that it may be indeterminate. It can be read strictly or 

loosely and that either reading is ‘recognized, legitimate, honorable.’"*̂ He 

considers that ‘each precedent has not one value [that is, stands for not just one 

rule], but two, and...the two are wide apart, and...whichever value a later court 

assigns to it, such assignment will be respectable, traditionally sound,

48dogmatically correct.’ In view o f this, precedent cannot be seen to provide 

reasons for a unique outcome, because more than one rule can be extracted from 

the same precedent. What this means, according to Leiter, is not that ‘any strict or 

loose construal of precedent is always valid [...but rather] that lawyers and judges

Leiter, supra note 28, at 112. Leiter also notes that ‘in the commercial-law context (a primary 
focus o f  the Realists), judges look to the “nornial” practices in the existing business culture in 
deciding what the right outcome is (that is, the judges treat normal economic practice as the 
normative benchmark for decision)’: see ibid. It should be noted that the focus on appellate review  
is meant to draw attention to the fact that these observations may not be directly relevant to ‘easy’ 
cases, but to those that are considered ‘hard’ or indeterminate as a matter o f  law, and where judges 
in those cases may have greater discretion in deciding. The author considers that ‘easy’ cases are 
cases in which the facts o f  the case fall squarely within the core meaning o f  the words in the 
applicable legal rule. On the other hand, ‘hard’ cases are ones in which the facts fall within the 
penumbra o f  the meaning o f  the words in the applicable rule. These latter cases require the judge to 
exercise discretion: see ibid. 130.

K. Llewellyn, The Bramble Bush: The Classic Lectures on the Law and Law School (2008), at 
69.

Ibid., at 71.

16



have this interpretive latitude often enough to inject a considerable degree of 

indeterminacy into law.’"̂^

In light of this, some realists have recommended that the courts drop their 

‘formalistic p r e t e n c e s . F o r  instance, Judge Holmes considers that judges should 

recognize their inevitable duty to weigh ‘considerations of social advantage’ in 

stating the law.^' He notes that, although judges do this anyway, the real 

foundations o f the judgment is left unexpressed because judges dislike discussing 

policy and clothe their decisions in the language of l o g i c . J u d g e  Posner would 

seem to reflect this sentiment, noting that ‘most judges are cagey, even coy, in 

discussing what they do. They tend to parrot an official line about the judicial 

process (how rule-bound it is), and often to believe it, though it does not describe 

their actual practices.’

In the sphere of ICL, in Erdemovic, Judge McDonald and Judge Vohrah appeared 

to acknowledge the potential influence o f policy considerations in the application 

o f the law. They noted that ‘the law should not be the product or slave of logic or 

intellectual hair-splitting, but must serve broader normative purposes in light of its 

social, political and economic role.’ '̂* In this context they considered that:

Leiter (Legal Realism), supra  note 45, at 296.
Ratnapala, supra  note 27, at 97.
O. W. Holmes, ‘The Path o f  the Law’, (1897) 10 Harv LR 457, at 467.
Ratnapala, supra note 27, at 100.

”  R. A. Posner, H ow Judges Think (2008) at 2.
Erdem ovic Appeals Judgment, supra note 14, at 75 i^Jomt Separate Opinion o f  judge McDonald 

and Judge Vohrah).
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[w]e do not think our reference to considerations o f policy are improper....It 

appears that the essence of this thesis is not that policy concerns dominate 

the law but rather, where appropriate, are given due consideration in the 

determination of a case.^^

However, this approach was critiqued by Judge Cassese, who took the view that, 

given that, as a court of law, the ICTY was ‘bound only by international law’, 

judges at that Tribunal should ‘refrain from engaging in meta-legal analyses.

It would fall beyond the scope of this research to assess the relative merits of 

fonnalism and legal realism. The above account of these theories was meant to 

make the point that there may be a number of different approaches to adjudication, 

which could potentially influence the approaches o f international judges. In 

particular, judges may hold differing views as to the extent to which they may 

regard the law as a closed system. They may also hold differing views as to the 

sources from which they may draw, whether expressly or tacitly, in deciding cases. 

And, ultimately, their individual views on this subject may influence how they 

may approach external judicial decisions. As mentioned, therefore, this theme 

should be borne in mind throughout the research.

Erdemovic Appeals Judgment, supra note 14, at 78 (Joint Separate Opinion o f Judge McDonald 
and Judge Vohrah).

Erdemovic Appeals Judgment, supra note 14, at 11 (Separate And Dissenting Opinion O f Judge 
Cassese).
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The next section considers some possible perspectives for the study o f the use of 

external judicial decisions as undertaken by this research.

6. Possible perspectives for research in this area

C7

There is a growing body of literature exploring how judges may interact. One 

specific manifestation of this interaction may be the citation o f judicial decisions 

across courts. From an examination o f the available literature, it would appear that 

this subject could be approached from, at least, four alternative, though interlinked 

and overlapping, perspectives, namely:

1. The sources o f law perspective;

2. The transjudicial dialogue perspective;

3. The legal system perspective; and

4. The comparative law perspective.

A. The sources of law perspective

The sources o f law perspective may be illustrated by Cassese’s work on the 

influence o f the European Court of Human Rights (‘ECtHR’) case law on the ad

See for instance, B. Flanagan and S. Ahem, ‘Judicial Decision-M aking and Transnational Law: 
A Survey o f Common Law Supreme Court Judget.’, (2011) 60 ICLQ 1, 2 (iii 1) and the references 
cited therein.
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hoc Tribunals.^* Cassese starts from the premise that, being international courts, 

the ad hoc Tribunals have to ‘apply international law as it is derived from the 

sources enumerated in Article 38 of the ICJ Statute and the corresponding 

customary law rule.’^̂  From this perspective, international criminal judges may 

only use national and international case law as a supplementary means of 

determining an international legal rule in accordance with Article 38(1 )(d) of the 

ICJ Statute.^^ Cassese then proceeds to assess, with reference to particular cases, 

whether the approaches of these courts and tribunals have been consistent with 

Article 38(1 )(d) o f the ICJ Statute and, in particular, whether these approaches 

may be characterized as ‘wise’ or ‘wild.’ '̂

This perspective may be characterized as the ‘traditional’ approach to the doctrine 

of sources. It has to be acknowledged that this approach may be open to various 

challenges. In The Sources and Evidences o f  International Law, Parry considers 

that ‘[njothing traditional stands unchallenged. Hence the traditional notion o f a

f \ )category o f formal sources...has naturally been challenged.’ One challenge, 

according to Parry, is that a category o f formal sources ‘is a logical 

impossibility’,̂  ̂ in that the ultimate source of authority would have to be located

A. Cassese, ‘The Influence o f  the European Court o f  Human Rights on International Criminal 
Tribunals - Some Methodological Remarks’, in M. Bergsmo (ed.) Human Rights and Criminal 
Justice F or the Downtrodden: Essays in Honour o f  Asbjorn E ide (2003), at 19.

Ibid., at 19.
“  Ibid., at 20.

Ibid., at 25 et seq.
See C. Parry, The Sources and Evidences o f  International Law  (1965), at 5-6.
He considers that some rule must underlie its authority. The rule must be outside any o f  the 

matters included within the category, otherwise its validity would simply depend on its being so 
included. But i f  we postulate an external rule -  a higher norm -  we must find a source for that in a 
still higher norm and so on. See Parry, ibid., at 5-6.
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outside the formal sources. Parry also cites Professor A lf Ross, who considered 

that the traditional doctrine of sources ‘reduces the status of the judge to that o f a 

mere law-applying agency, whereas to [Professor Ross...], it is clear enough that 

judges do a great deal more than apply a received ‘valid’ law in more or less 

mechanical fashion.’ '̂' This challenge may appear to be similar to what Leiter 

refers to above as the ‘vulgar’ strand o f formalism. While these challenges have to 

be considered seriously, as discussed in Chapter 2, it is considered that the 

doctrine o f sources, nevertheless, continues to play an influential role in 

international law.

A corresponding approach is adopted by Nerlich in ‘The Status of ICTY and ICTR 

Precedent in Proceedings Before the ICC.’^̂  The author notes that, on the basis of 

Article 21(1) o f the Rome Statute, the ad hoc Tribunals and the ICC may partly 

apply the same law, namely customary law and general principles o f law and, 

potentially, certain rules o f conventional international law.^^ In this context, ‘[t]he 

immediate relevance o f the jurisprudence of the ad hoc tribunals for the 

application of these sources o f law by the ICC results from Article 38(1 )(d) of the 

Statute of the ICJ... According to this rule, judicial decisions are not sources of law 

in themselves, but they may be used to determine the existence of, for example, a 

rule o f customary law.’^̂  The author proceeds to assess the legal value the ICC 

may accord to the jurisprudence o f the ad hoc Tribunals, particularly ‘as a means

^ Parry, supra note 62, at 6.
Nerlich, supra note 23, at 305,

^Sbid.,at313.
Ibid., at 313.
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for the determination o f other rules of apphcable law, in particular those of 

customary law and general principles o f international law, and secondly for the

z o

interpretation o f the principal legal instruments of the Court.’

B. The transjudicial dialogue perspective

With respect to the transjudicial dialogue perspective, the interaction between 

judges (including through the citation o f judicial decisions) has sometimes been 

characterized in the literature as a ‘dialogue’^̂  or ‘c o n v e rs a t io n .F o r  instance, 

L’Heureux-Dube, a fonner justice of the Supreme Court of Canada, describes the 

practice of national courts citing, analyzing, relying on, or distinguishing the 

decisions of foreign and supranational tribunals as a ‘dialogue.’ '̂ In a sense, the 

notion of a ‘dialogue’ may be a misnomer because, insofar as any such dialogue 

exists, it would be a ‘distorted and delayed one, resulting in a series o f monologues 

that are reacted to by other m o n o lo g u es.F lan ag an  and Ahem note that ‘seeking 

to explain this discursive phenomenon, some legal thinkers and political scientists 

have characterized it as a global project or jurisprudence. Several broadly 

comparable theories have been proposed... These theories characterize the 

phenomenon as both a cause and reflection of increased peer consciousness

Nerlich, supra  note 23, at 324-325.
A. M. Slaughter, international Law in a World o f  Liberal States’, (1995) 6 EJIL 503, at 517.

™ C. McCrudden, ‘A Common Law o f  Human Rights?: Transnational Judicial Conversations on 
Constitutional Rights’, (2000) 20 OJLS 499, at 527.

C. L’Heureux-Dube, ‘The Importance o f  Dialogue: Globalization and the International Impact o f  
the Rehnquist Court’ (1998) 34 Tulsa LJ 15, at 24. See also the section on ‘Developments in the 
Law: International Criminal Law’ (2001) 114 Harv LR 1943, at 2049.

See S. Martini. ‘Lifting the Constitutional Curtain? The Use o f  Foreign Precedent by the German 
Federal Constitutional Court’, in T. Groppi and M.-C. Ponthoreau (eds.), The Use o f  Foreign  
Precedents B y Constitu tionalJudges  (2013), at 252.
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amongst apex judges, a common judicial mission o f individual/minority 

protection, and an enhanced sensitivity toward the possibilities of ‘persuasive 

authority’.’ According to Slaughter, the ‘messy process’ o f judicial interaction 

takes place ‘across, above and below b o rd e rs .S la u g h te r  observes:

[t]he activities of the many different types o f courts involved in this process 

do not conform to a template of an emerging global legal system in which 

national and international tribunals play defined and coordinated roles. But 

all are examples of judges looking, talking and sometimes acting beyond the 

confines o f national legal systems, responding to the myriad forces of 

globalization. All are also contingent on a deep sense o f participation in a 

common global enterprise of judging, an awareness that provides a 

foundation for a global community of law.^^

While the literature has focused primarily on the domestic level, some authors 

have also explored interactions between international judges and courts. For 

instance, in the context o f ICL, it has been noted that the increasing number of 

courts and tribunals is likely to lead to more sophisticated judicial conversations 

between them.^^ However, with reference to the international sphere, Romano 

notes that ‘[t]he role of precedent across international courts is still a largely

Flanagan and Ahem, supra note 57, at 2. For instance, Slaughter refers to a ‘global community 
o f courts’ which is ‘forged more by their common flinction o f  resolving disputes under rules o f  law 
than by the differences in the law they apply and the parties before them. [,..T]hey certainly 
constitute a global community o f courts’: see A. M. Slaughter, ‘A Global Community of Courts’, 
(2003) 44 Harv Int'I L. J. 191, at 192.

A. M. Slaughter, ‘Judicial Globalization’ (2000) 40 Va J Int'l L 1103, at 1104.
Ibid.
See section on ‘Developments in the Law: International Criminal Law’, supra note 71, at 2049.
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unmapped territory. While most literature to date has focused on the treatment by 

courts o f their own precedents, there have been very few studies about the 

treatment o f precedent across international courts.

In ‘An International Jurisprudence? The Operation o f ‘Precedent’ Across

78International Tribunals’, Miller sets out to examine the dynamics of the 

interactions between a range of international tribunals, focusing specifically on

70explicit instances o f one body referring to the decision of another. The research 

aims to illuminate the structure o f the relationships among international tribunals 

on the basis o f cross-citations. To that end, three questions are asked; ‘Who refers 

to whom? How often? And in what m a n n e r ? T h e  method adopted by Miller for 

part of this study is comparable to citational analysis, which is essentially based on 

a quantitative count of instances o f express citations.*' In his preliminary 

conclusions, one discernible pattern which emerges from Miller’s work relates to 

the type o f references. He finds that ‘tribunals are much more likely to refer to one

See Romano, supra note 6, at 759-760.
See Miller, supra note 1, at 483.
The international tribunals examined are the ICJ, the ECtHR, the Inter-American Court o f  

Human Rights (iA C H R ’), the World Trade Organization ( ‘W TO’) Dispute Settlement Panels, the 
Iran-U.S. Claims Tribunal, the International Tribunal for the Law o f  the Sea ( ‘ITLOS’), the ICTY 
and the ICTR. See ibid., at 486-487,
“ ibid., at 488.

For a discussion o f  this method in relation to domestic courts, see J. H. Merryman, ‘The 
Authority o f  Authority: What the California Supreme Court Cited in 1950’ (1954) 6 Stan LR 613, 
at 613. See also L. M. Friedman et al., ‘State Supreme Courts: A Century o f  Style and Citation’ 
(1981) 33 Stan LR 773, at 774; C. L. Ostberg, M. E. Wetstein, and C. R. Ducat, ‘Attitudes, 
Precedents and Cultural Change: Explaining the Citation o f  Foreign Precedents by the Supreme 
Court o f  Canada’ (2001) 34 CJPS 377, at 386; and R. Smyth, ‘What Do Intermediate Appellate 
Courts Cite? A Quantitative Study o f  the Citation Practice o f  Australian State Supreme Courts’
(1999) 21 A delaide Law Review  51, at 58.
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another in a positive or neutral way than to distinguish or overrule.’ This 

observation would appear to accord with one of the elements described by Terris 

et al. in their book The International Judge: An Introduction to the Men and

83Women Who Decide the World's Cases, namely that judges tend to avoid citing 

to say ‘they got it wrong.’ In a section of their book entitled ‘A Jurisprudential 

Dialogue’, Terris et al. employ social science methodology to, inter alia, assess 

some aspects o f the dialogue between international judges.*'^ The authors consider 

that:

[t]he role o f precedent across international courts has not yet been 

thoroughly studied, since it is only recently that the number o f international 

rulings of most courts has become sizeable. Of course, policies (always tacit, 

never explicit) might vary from court to court, and each judge might have a 

different attitude, but it seems that a few elements o f a sort o f ‘theory of 

precedent’ are gradually emerging.*^

Terris et al. proceed to set out, in cautious and tentative language, some of these 

elements, which include:

See Miller, supra note 1, at 492. In his sample. Miller found nine examples o f one tribunal 
distinguishing the decision o f another and two instances o f  a tribunal explicitly disagreeing with 
another: see ibid., at 490.

D. Terris, C. P. R. Romano, and L. Swigart, The International Judge: An Introduction to the Men 
and Women Who Decide the World's Cases (2007), at 120.

The research is based on a series o f  interviews with international judges, conducted from 2004 to 
2006: see ibid., at xvi. The names o f  the judges interviewed appear in appendix B o f  their book: 
ibid., at 246. See also Romano, supra note 6, at 759 (tn 10).

Terris et al., supra note 83, at 120.
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First, no international judge seems to feel bound by the jurisprudence of 

another court...

Second, if, on a given point o f law, judges o f one court feel differently than 

those of another court...they will simply omit to take cognizance of 

judgments that do not support the reasoning chosen. Citing to say ‘they got it 

wrong’ is generally avoided...

Third, the formal nature o f a judicial finding does not matter. Judges 

consider decisions of other international courts regardless o f whether they 

are final or preliminary judgments, orders, nonbinding advisory opinions or 

anything else. What they look at is the jurisprudence rather than any specific 

case; and what ultimately seems to matter is only that the reasoning that led 

the other tribunal to a given conclusion is legally sound and persuasive...

In the judges' minds, international courts seem to be divided between 

generalists (like the ICJ) and specialists (all others), and between regional 

courts and the so-called universal courts, that is to say, those whose 

jurisdiction is not restricted to any particular geographic area. This means 

that, fourth, specialized courts will consider, quote, and defer to the ICJ on 

matters o f general public intemafional law...

Fifth, ‘universal’ courts might consider, but will refrain from quoting, 

regional courts...
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Relying on the jurisprudence o f national courts seems to be more 

problematic. Much like the case o f international rulings, they are a 

documentary source that can be used to provide evidence o f a rule generated 

by one o f the primary sources. Yet, their impact on substantive international 

law is limited by several factors.

Domestic courts rarely pronounce themselves on rules of international law; 

they are rather a more useful source when it comes to searching for general 

principles o f law. Additionally, they seem to be considered a last resort, to 

be looked at only when international sources do not help...

In view of their significance to the subject area covered by this research, the above 

elements will be returned to in Chapter 7.*  ̂However, it should be pointed out that 

the above quotation from Terris et al. contains several ellipses because, on account 

o f its methodology and scope, this research may not make findings on a number of 

the elements discussed by Terris et al. Therefore, above, only the elements on 

which the present research may make some findings have been reproduced. For 

instance, the research may not make findings with respect to whether citing is 

generally done ‘grudgingly’, or whether citing to say ‘they got it wrong’ is,

See Terris ei al., supra note 83, at i2U-125. 
See infra, at 292.
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potentially, ‘even severely frowned upon’, as Terris et al. would appear to 

suggest.

C. The legal system perspective

Simma notes that international law has io n g  been perceived as a legal system by 

international lawyers, most o f whom admittedly have not been deeply bothered by 

fine points o f  systems t h e o r y , I n  the report o f  the International Law Commission 

Study Group on the Fragmentation o f  International Law, it is stated that:

[ijntemational law is a legal system. Its rules and principles (i.e. its norms) 

act in relation to and should be interpreted against the background o f other 

rules and principles. As a legal system, international law is not a random 

collection o f such norms. There are meaningful relationships between 

them.’̂ '’

** See Terris et al., supra note 83, 120. While Terris et a /.’s work employs a social science 
methodology, the present research has adopted a legal analysis method. Also, the scope o f Terris et 
al.'s  research is far wider than that o f the present research -  while their research encompasses 
judges from most o f the major international courts, the focus o f this research is confined solely to 
five international criminal courts and tribunals. For these reasons, the present research may not 
make findings on some o f  the elements and sub-elements referred to by Terris et al. and will limit 
its examination to those elements and sub-elements reproduced above.

B. Simma, ‘Universality o f International Law from the Perspective o f a Practitioner’, (2009) 20 
EJIL 265, at 267.

International Law Commission, Conclusions o f  the work o f  the Study Group on the 
Fragmentation o f  International Law: Difficulties arising from  the Diversification and Expansion o f  
International Law, Yearbook o f  the International Law Commission (2006), Vol. II, Part 2, at I. See 
also A. Gourgourinis, ‘General/Particular International Law and Primary/Secondary Rules: Unitary 
Terminology o f a Fragmented System’ (2011) 22 EJIL 993, at 995.
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A study seeking to examine the approaches o f courts and tribunals to the use of 

external judicial decisions from this perspective may consider, inter alia, the 

impact o f the proliferation o f international courts and tribunals; the relative 

authority o f such courts and tribunals; the development of formal or informal 

hierarchical structures between them; the effects o f concordant or competing 

decisions; and the question of normative conflict on the coherence of the system.

In his Recueil des Cours, Chamey appears to approach the question of 

relationships between international courts and tribunals from the legal system 

perspective, although in these lectures, the author surveys international 

jurisprudence not for instances o f use o f external judicial decisions, but for 

similarities in approaches to international law.^' He finds that ‘the variations 

among tribunals deciding questions of international law are not so significant as to 

challenge the coherence of international law and its legitimacy as a system of 

law.’ Similarly, Simma notes that ‘[rjather than damaging the unity of 

international law, frequent cross-referencing between international courts 

has...contributed to its strengthening and greater coherence.’^̂

In The Diversification and Fragmentation o f  International Criminal Law, Stahn 

and van den Herik would also appear to adopt a legal system perspective, placing

J. I. Chamey, Is International Law Threatened by M ultiple International Tribunals? (1998)271  
Recueil des Cours, at 101.

J. I. Chamey, ‘The Impact on the International Legal System o f  the Growth o f  Intemational 
Courts and fribunals’ (1999) 31 Int'L L & Pol 697, at 706.

See Simma, supra, note 89, at 283.
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emphasis on the unity and diversification o f this system. '̂* In ‘The ‘Disordered 

Medley’ o f International Tribunals And the Coherence of International Law’, 

Anderson is similarly primarily preoccupied with the importance o f maintaining 

coherence in international law as a system. He considers that:

courts and tribunals should not shrink from citing relevant decisions of other 

courts and tribunal s.... Conversely, judges should be slow to differ with an 

earlier decision, even one that is known to have attracted criticism from 

learned commentators....In short, courts and tribunals should guard against 

the risk o f further fragmentation by openly disagreeing with previous 

decisions o f other courts, unless they have no alternative course o f action. 

Instead, they should adopt a holistic approach to international law and seek 

to maintain its coherence.^^

D. The comparative law perspective

A study from this perspective would place emphasis on the plurality of judicial 

cultures and the benefits (or, indeed, risks) which may accrue from borrowing 

from different judicial cultures. From this perspective, ‘bodies o f law are not 

closed systems but are better regarded as traditions, embedded in cultures. Because 

cultures, including legal cultures, are in constant contact and communication with

See, for instance, the discussion o f  the ICJ in relation to the international criminal courts: Stahn 
and van den Herik. supra  note 8, at 32.

D. Anderson, ‘The ‘Disordered M edley’ o f  International Tribunals And the Coherence o f  
International Law’ in K. H. Kaikobad and M. Bohlander, International Law  and Power: 
P erspectives on Legal O rder and Justice: Essays in H onour o f  Colin Warbrick (2009), at 397-398.
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one another, they will inevitably ‘borrow’ and learn from one another in various 

ways.’^̂  While in the national and regional contexts, studies o f comparative 

jurisprudence abound,^’ it has been noted that, in the context of ICL, the 

comparative law perspective may not have received the attention it deserves. For 

instance, Ellis notes that ‘[cjomparative scholarship is an obvious, rich, and 

strangely neglected source of guidance for international judges who wish to draw

AO

insights from legal systems outside international law.’ According to Delmas- 

Marty, a comparative law perspective would suggest ‘a pluralist conception of 

international criminal law. This conception takes a critical approach to the idea o f 

an international law based solely on relations between States and developed 

outside national criminal law systems.

E. The perspective of this research

The above discussion has limited itself to presenting some o f the possible 

perspectives which are not necessarily incompatible and, indeed, may often 

intersect at various ju n c tu re s .H o w e v e r , they may entail a shift in emphasis. 

While acknowledging the important insights which may be gained from all the 

various perspectives, this research uses the doctrine o f sources approach and the

^  J. Ellis, ‘General Principles and Comparative Law’ (2011) 22 EJIL 949, at 966.
See, inter alia, H. P. Glenu, ‘Persuasive Authority’, (1987) 32 McGill LJ 261; R. B. Ginsburg, 

‘Looking Beyond Our Borders: The Value o f  a Comparative Perspective in Constitutional 
Adjudication’ (2004) 22 Yale L. & Pol'y Rev 329, at 329.

Ellis, supra  note 96, at 949.
^  M. Delmas-Marty, ‘The Contribution o f  Comparative Law to a Pluralist Conception o f  
International Criminal Law’ (2003) 1 .IICJ 13, at 13.

For instance, consider the comments o f  Cassese and Romano relaimg to the legal system  
framework (Cassese, supra  note 58, at 51-52; and Romano, supra note 6, at 779).
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discussion is framed in the context o f Article 38(l)(d) of the ICJ Statute (which is 

considered to reflect customary international law). In this context, it is considered 

that, while the criticisms levelled at the doctrine o f sources should be taken 

seriously, in general, this doctrine would appear to have played an influential role 

in international law and, in particular, with respect to the work o f international 

judges and other players involved in international adjudication.'^' As discussed in 

Chapter 2, the doctrine o f sources ‘continues to enjoy a strong support among 21st

109century scholars’ and Article 38(1) o f the ICJ Statute is generally considered to 

constitute, in practice, the foundation stone for any credible discussion o f this 

doctrine.''’̂  In the sphere of ICL, although individual judges may have varying 

approaches to the interpretation and application o f this doctrine, in several cases, 

they would appear to have set out their approaches in tenns of this Article.'®'* For 

instance, although in their separate opinion in Erdemovic, Judge McDonald and 

Judge Vohrah may appear to have expressed a particular approach to sources by 

reference to ‘considerations o f policy’,'*̂  ̂ their point o f departure was that ‘[t]he 

sources o f international law are generally considered to be exhaustively listed in 

Article 38 o f the Statute o f the International Court of Justice...’'®̂  Moreover, it has 

been suggested that the doctrine o f sources may be regarded as tending to

Anand. for instance, notes that ‘Article 38 has served as a ready enumeration o f  the so-called  
“sources” o f  international law to be applied by the [ICJ], and has been widely followed by several 
international tribunals and in a number o f  subsequent treaties’: see Anand, supra note 36, at 230.

See d’Aspremont, supra  note 35, at 512. The author refers to the theory o f  allegedly  formal 
sources. See ibid. 512.

R. McCorquodale and M. Dixon, Cases and M aterials on International Law  (2003), at 19.
Although this may not always be the case. For instance, in setting out his approach in 

Erdemovic, Judge Li did not expressly cite Article 38(1) o f  the ICJ Statute in his separate and 
dissenting opinion. See infra, at 33 (fh 109).

Erdemovic Appeals Judgment, supra  note 14, at para. 78 (Joint Separate Opinion o f  Judge 
McDonald and Judge Vohrah).

Ibid., at para. 40.
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‘preserve the normative character o f international law’,''’̂  by providing some 

elementary formal law-ascertainment. It is considered that Article 38(1 )(d) o f  the 

ICJ Statute may provide a recognized benchmark and a convenient common 

language with which to review the use o f  extemal judicial decisions.'*^* It is for 

these reasons that this research has adopted the sources o f law approach and, in 

particular, Article 38(1 )(d) o f  the ICJ Statute as its framework. The specific 

requirements o f  this Article are discussed in Chapter 2. However, in adopting this 

perspective, it is important not to lose sight o f  the fact that, as noted above, 

individual judges may have different approaches to the interpretation and 

application o f  the doctrine o f  sources.

It is acknowledged, moreover, that other perspectives may be valuable in 

examining additional aspects o f this subject. In this respect, for instance, the

See d’Aspremont, supra note 35, at 535. Emphasis omitted. According to this view, ‘... the 
greater difficulty o f  identifying international legal rules that accompanies the forsaking o f formal 
law-ascertairmient prevents such rules fi-om providing for meaningful commands. In the absence of 
these elementary formal standards o f identification - a result o f deformalization - actors are less 
able to anticipate, and thus adapt to, the consequences (or lack thereof) o f the rule in question’: see 
ibid. 535-536.

Article 38(1 )(d) o f the ICJ Statute may provide ‘a common language’, which may potentially 
avert the risk o f international legal scholars talking past each other. See d ’Aspremont, supra note 
35, at 537.

Consider, for instance, Judge Li’s dissent in Erdemovic, where he considered that ‘recourse is to 
be had to the decisions o f  Military Tribunals, both international and national, which apply 
international law’ in order to deduce a general rule: Erdemovic Appeals Judgment, supra note 14, 
at paras. 4 and 6 (Separate And Dissenting Opinion O f Judge Li). In his analysis o f this approach, 
Nollkaemper notes that ‘Judge Li took the position that legal norms might be inferred from case 
law, including national case law, and that the criteria for doing so were distinct from the 
identification o f  rules o f  customary law or general principles of law’: see A. Nollkaemper, 
‘Decisions o f National Courts as Sources o f International Law: An Analysis o f the Practice of the 
ICTY’ in G. Boas and W. Schabas, International Criminal Law Developments in the Case Law o f  
the ICTY  (2003), at 290. Similarly, Jia states that ‘[i]t appears that [Judge Li’s] conclusion was 
meant to show that rules o f  law might be crystallized from case law, but that this crystallization 
would be achieved in a manner different from that in which a custom is formed’: see B. B. Jia, 
‘Judicial decisions as a source o f  international law and the defence o f  duress in murder or other 
cases arising from armed conflict’ in S. Yee and T. Wang (eds.). International Law in the Post- 
Cold War World. Essays in M emory o f L i Haopei (2001), al 78. Seo also Dixon and Khan, supia 
note 15, at 13 (para. 2-18).
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importance which some international judges may appear to have attached to the 

broader context of transjudicial dialogue was brought to the fore by Judge Dolenc 

who highlighted the significance of peer awareness between judges and noted that 

‘[i]f the international tribunals fail to provide a model o f fairness, we send the 

wrong message to other courts.’

The next part sets out the methodology o f this research.

7. Methodology

This research is based on a qualitative legal analysis of the judgments of the five 

courts and tribunals listed above.'" Only judgments delivered by 18 May 2012 

were included in the analysis (this specific date was chosen in order to be inclusive 

o f the SCSL’s Taylor Trial Judgment)."^ With respect to each case, both trial and, 

where applicable, appeal judgments were included.''^ The decision to rely on 

judgments, rather than interlocutory decisions, as primary sources for this research 

was taken because by 18 May 2012, the ICTY had delivered over 2,490 

interlocutory decisions (of these, 1,848 were trial and 643 were appeal

The Prosecutor V Andre Ntagerura, Emmanuel Bagambiki, Samuel Imanishimwe, Judgment, 
Case No. ICTR-99-46-T, ICTR Trial Chamber, 25 February 2004, at para. 5 (Separate And 
Dissenting Opinion O f Judge Dolenc).

See supra, at 2.
Prosecutor  v. Charles Ghankay Taylor, Judgment, Case No. SCSL-03-01-T, SCSL Trial 

Chamber, 18 May 2012.
' In some instances, the case was not appealed. For instance, The Prosecutor v. Georges Ruggiu, 
Judgment, Case No. ICTR-97-32-I, ICTR Trial Chamber, 1 June 2000.
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decisions)"'^ and the ICTR had delivered over 2,020 decisions (o f these, 1,590 

were trial and 435 were appeal decisions)."^ For this reason, while an analysis o f  

these decisions could be useful in providing further context for the findings o f  this 

research, within the timefi'ames available, it would not have been possible to 

include them.

By 18 May 2012, the following judgments had been delivered by the five courts 

and tribunals:

1. ICTY: 54 trial and 39 appeal judgments;

2. ICTR: 51 trial and 34 appeal judgments;

3. SCSL: 4 trial and 3 appeal judgments;

4. ECCC: 1 trial and 1 appeal judgment;

5. ICC: 1 trial judgment."^

From the above, any judgments in which external judicial decisions were used 

mainly in relation to procedural rules or sentencing were excluded from the

Data collected from the ICTY website, available at: http://www.icty.Org/action/cases/4 (last 
accessed: 1 March 2014).

Data collected from the ICTR website, available at: 
http://www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx (last accessed: 1 March 2014).

This data has been compiled by the author from the judgments available on the websites o f the 
respective courts and tribunals. The numbers relate to individual judgments, not individual cases 
(since a given judgment may consist o f multiple accused persons). The following sites were 
accessed: (1) ICTY (http://www.icty.Org/action/cases/4); (2) ICTR: 
(http://www.unictr.org/Cases/tabid/204/Default.aspx); (3) SCSL: (http://www.sc- 
sl.org/CASES/tabid/7I/Defauh.aspx); (4) ECCC: (http://www.eccc.gov.kh/en/caseload); (5) ICC: 
(http://www.icc-
cpi.int/en_meuus/ici;/situaiions^o2Cand%i0cases/ragcs/situati(jns%20aiid“o20cabes.aspx) (last 
accessed: 1 March 2014).
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analysis. A list of excluded judgments is provided in Annex 1."^ The overall 

analysis of this research has, therefore, included the following judgments 

(excluding sections therein relating mainly to procedural rules or sentencing);

1. ICTY: 41 trial and 33 appeal judgments;

2. ICTR: 42 trial and 31 appeal judgments;

3. SCSL: 4 trial and 3 appeal judgments;

4. ECCC: 1 trial and 1 appeal judgment;

5. ICC: 1 trial judgment."*

A list o f the included judgments is provided in Annex 2.

Each judgment was reviewed and the specific instances o f use o f external judicial 

decisions relating to substantive ICL were recorded. The types of extemal judicial 

decisions which were encountered in this process included: (1) the Nuremberg and 

Tokyo Judgments; (2) other post-World War II decisions (including decisions 

pursuant to Control Council Law No. 10); (3) judicial decisions from other 

international criminal courts and tribunals (including inter-tribunal references); (4) 

judicial decisions from international courts and tribunals (including the decisions 

and advisory opinions of the ICJ, as well as international human rights decisions); 

and (5) judicial decisions from national courts. From the review o f the judgments, 

the research identified: (1) instances o f using; (2) instances of distinguishing and

See infra at, 298.
See infra at, 301.
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(3) instances o f departing from external judicial decisions. These three broad ways 

in which external judicial decisions would appear to have been referred to could be 

expanded further:

1. Instances o f using external judicial decisions:

a. relating to the verification o f the existence and/or state o f a rule of 

law;

b. providing a range o f possible choices and/or factors and/or 

alternatives;

c. relating to the interpretation o f the meaning and/or elements of a 

legal notion;

d. providing additional support for an interpretation;

e. relating to the borrowing o f a review o f state practice and opinio 

juris (in relation to the determination of customary international 

law);

f  relating to the borrowing o f a survey of national jurisdictions (in 

relation to the identification o f general principles);

2. Instances of distinguishing external judicial decisions:

a. on the basis that they may not have addressed the findings for 

which they were cited;
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b. on the basis that they may have been qualified by other legal 

developments;

c. on the basis that the legal or factual framework may have been 

significantly different.

3. Instances of departing from external judicial decisions:

a. on the basis that they were made per incuriam]

b. on the basis of other cogent reasons in the interests o f justice.

In light of the overall research question o f this thesis, any express references to 

external judicial decisions related to substantive law were analysed to detennine, 

firstly, the purpose for which they would appear to have been used and, secondly, 

the manner in which they would appear to have been used. In particular, with 

respect to the manner o f use, attention was paid to the attitudes of judges in 

approaching such decisions and whether any elements relating to the concept of 

‘persuasive’ value could be distilled from their approaches. Attention was also 

paid to the degree o f careful appraisal which would appear to have been 

undertaken. The analysis also took note o f the specific source o f law (such as 

treaty law, including the Hague or Geneva law, customary international law and/or 

general principles) involved, in order to assess whether this factor made a 

difference. This analysis gave rise to various findings which were organised and 

this process led to the gradual distillation o f the three broad templates, which
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allowed for the presentation o f the main themes. These three templates are 

introduced below.

8. Some limitations of the methodology

A number o f important limitations with respect to the above methodology should 

be underscored. Firstly, given that this research is based on an analysis o f what 

judges have had to say in their judgments, one would have to bear in mind the 

caution, expressed by Duxbury with reference to the legal realists, that ‘we carmot 

take for granted that what judges have to say explains the decisions that they

1 9 0reach.’ The research has adopted a cautious approach and only examines

express citations to external judicial decisions. It does not cover any influences

121which would not have been expressly acknowledged. For instance, Judge

Shahabuddeen considers that nothing prevents a judge from consulting the

reasoning of judges in other jurisdictions potentially without expressly citing 

122them. While the reasons for this may be significant to study in their own right, a 

legal analysis methodology would not be the appropriate method to investigate 

such omissions.

See infra at 42.
N. Duxbury, The Nature and Authority o f  Precedent (2008), at 81.
In his study o f  human rights decisions, McCrudden distinguishes between explicit and non

explicit reference to judicial decisions and confines his research to direct, specific and 
acknowledged influences: see McCrudden, supra note 70, at 511-512.

Jean Bosco Barayagwiza v. The Prosecutor, Decision, Prosecutor’s request for review or 
reconsideration. Case No. ICTR-97-19-AR72, ICTR Appeals Chamber, 31 March 2000, at para. 44 
(Separate Opinion O f Judge Shahabuddeen). For instance, Cassese notes that the ad hoc Tribunals 
have sometimes 'taKen inspiration from Strasbourg case law without citing i t : see Cassese, supra 
note 58, at 46.
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Secondly, the specific findings o f  this research should not be considered 

generalizable beyond the specific judgments included in the analysis. However, as 

noted, it is considered that the findings o f  this research may potentially be 

informative as to how external judicial decisions may appear to have been used, 

which its findings could potentially benefit from further research in this area.

Thirdly, it is important to emphasize that courts and tribunals are not unitary 

actors, but the individual judges who compose them may potentially have differing 

approaches to adjudication.'^^ This point was brought to the fore, inter alia, with 

respect to Erdemovic^^'^ and Oric.^^  ̂ In particular, judges may have differing 

approaches to interpreting and applying the sources o f  international law, a point

With respect to the potentially distinctive approaches o f judges, in the domestic sphere, 
Llewellyn refers to the scenario where ‘all the judges unanimous upon the conclusion, all the 
judges in disagreement as to what rule the outcome should be rested on’: see Llewellyn, supra note 
47, at 70.

In Erdemovic, faced with the preliminary questions surrounding the validity o f the Appellant’s 
plea, the individual judges differed ‘on a number o f issues, both as to reasoning and as to result’: 
see Erdemovic Appeals Judgment, supra note 14, at 17.

In Oric, the ICTY Appeals Chamber was faced with a prosecutorial challenge to the 
Hadzihasanovic decision, where the ICTY Appeals Chamber had found, by a 3-2 majority, that ‘an 
accused cannot be charged under Article 7(3) o f the Statute for crimes committed by a subordinate 
before the said accused assumed command over that subordinate’: see The Prosecutor v. Enver 
Hadzihasanovic, Amir Kubura, Decision on Interlocutory Appeal Challenging Jurisdiction in 
Relation to Command Responsibility, Case No. IT-01-47-AR72, ICTY Appeals Chamber, 16 July 
2003, at para. 51. Judges Shahabuddeen and Hunt dissented. A bare majority o f  the Oric Appeals 
Chamber (Vaz, Meron, Shahabuddeen) decided that they would not address the prosecution 
challenge as it ‘could not have an impact on the outcome o f the present case’: see Prosecutor v. 
Naser Oric. Judgment, Case No. IT-03-68-A, ICTY Appeals Chamber, 3 July 2008, at para. 167. 
However, Cryer notes that ‘[tjhere were two highly dissatisfied dissents on point from Judges Liu 
and Schomburg’: see R. Cryer, ‘The A d Hoc Tribunals and the Law o f Command Responsibility: A 
Quiet Earthquake’, in S. Darcy and J. Powderly (eds.). Judicial Creativity at the International 
Criminal Tribunals (2010), at 169. Moreover in his declaration. Judge Shahabuddeen considered 
that ‘fourteen ICTY judges...have expressed judicial views contrary to the view o f the majority in 
Hadzihasanovic’: see Oric Appeals Judgment, ibid., at para. 12 (Declaration O f Judge 
Shahabuddeen). The Oric Appeals Judgment illustrates how judges within the same chamber may 
have distinctive approaches with respect to the same legal issue. Indeed, what is also interesting, if  
perplexing, in this case is that, whereas in the Hadzihasanovic Appeal Decision on Jurisdiction, 
Judge Shahabuddeen was one o f the dissenters, in Oric, he formed part o f  the majority. Thus, in 
this case, ‘he decided not to join the two other dissenters to form a three to two majority to overturn 
Hadzihasanovic'’. see Cryer, ibid., at 170.

40



126which is discussed below. However, as the sources of this research are

judgments, it was not possible to unpack the differing approaches o f individual

judges, except where relevant separate opinions would have been appended to 

such judgments or, in some cases, from the extra-curial writings of the judges.

Finally, in the judgments analysed, it is only in a minority o f cases that an express 

explanation o f the approaches to external judicial decisions would have been 

provided. In general, therefore, the question of how such decisions may appear to 

have been used had to be inferred from a contextual analysis o f the judgment. This 

approach may naturally be open to a certain degree o f subjectivity. In particular, 

given that judgment writing by its nature is a very specific and concrete exercise 

depending, inter alia, on the circumstances of each case,'^’ it is acknowledged that 

different judgment drafting styles may have had an influence on the inferences 

drawn in the analysis.

As noted above, the research has been organized according to three broad

templates which were developed to reflect the various themes emerging from the

analysis o f this research.

See infra, at 111.
For instance, whether external judicial decisions were cited in the body o f  a judgment or merely 

referenced as a footnote could say as much about the value accorded to those decisions by the court 
or tribunal in question as about the particular court or tribunal’s drafting style.
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9. Three templates

In the context o f Article 38(l)(d) o f the ICJ Statute, the various instances of use of 

external judicial decisions related to the determination o f the substantive law, 

which were encountered in the analysis of the judgments, were organized in the 

following three broad templates:

A. The direct v. indirect approach

The direct approach refers to those cases where judges would cite directly the 

findings o f external judicial decisions, which may provide guidance on the 

existence, state and/or proper interpretation o f the applicable law. The indirect 

approach refers to those cases where judges may borrow from external judicial 

decisions their reviews of state practice and opinio juris  (in the context of 

customary international law) or surveys o f national jurisdictions (in the context of 

general principles of law). These approaches are examined in Chapter 4.

B. The reflective v. flexible approach

The reflective approach refers to cases where, in using external judicial decisions, 

judges would appear to have expressly taken into consideration the specificities of 

ICL and the context of international criminal proceedings and, where necessary, to 

have adapted or transposed such decisions to their new environments. The flexible
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approach may potentially denote a less stringent use of external judicial decisions. 

These approaches are examined in Chapter 5.

C. The conciliatory v. competitive approach

The conciliatory approach refers to those cases where judges would appear to have 

distinguished external judicial decisions, while the competitive approach refers to 

those cases where they may appear to have departed from such decisions. These 

approaches are examined in Chapter 6.

These templates have been framed in the format of 'X v. X" and are intended to 

represent a scale, with the two approaches at opposite ends. Of course, in practice, 

the approaches would rarely fall within either of the two extremes. They would 

rather allow for numerous gradations. As noted. Chapters 4 to 6 have been 

organized to present the analysis from the lens of each of these templates.

It should be noted that alternative ways of organising the research were explored, 

for instance, according to the courts or tribunals making use of the external judicial 

decisions. However, while these alternative ways of organising the research may 

have merit (for instance, organizing by court would have placed more emphasis on 

the specific approaches of judges from specific courts), it was considered that 

these three templates were suitable, in that, they facilitated the presentation of the 

approaches identified. However, two points should be borne in mind. Firstly, there 

may be other useful perspectives from which one could consider such approaches.
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Secondly, these templates are not mutually exclusive and they only represent a 

different emphasis. Thus, for instance, the same instance o f use o f a given external 

judicial decision may be examined from multiple templates.

These three templates focus on instances o f use of external judicial decisions 

concerned with the determination of substantive ICL and present the different uses 

of such decisions in this context. In addition, however, there may potentially be 

other purposes for which judges may cite external judicial decisions, some of 

which have been outlined below.

10. Some additional purposes for the use of external judicial decisions

Further to its research question, this research examined some o f the purposes for 

which external judicial decisions would appear to have been used, presenting its 

findings in the context o f the three templates mentioned above. However, it should 

be recalled that, on account o f its legal methodology, this research was not able to 

examine all the purposes and manners in which such decisions may appear to have 

been used and an analysis of these additional purposes would require a different 

methodology, such as a socio-legal approach. In this context, it should also be 

recalled that, while the focus of this research is on judges, other actors in the 

international criminal process, such as the parties through their submissions, could 

play a significant role with respect, inter alia, to how external judicial decisions 

may be cited and this factor should be borne in mind. In the literature mainly 

related to the domestic context, it may be possible to identify several purposes for
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which judges may decide to use foreign d e c i s i o n s . I n  the international context, 

the following may potentially constitute some supplementary reasons for which 

external judicial decisions may be used. However, it should be recalled that these 

reasons are merely being presented here as they emerge from the literature and 

they have not been directly examined by this research on account o f  its 

methodology:

1. For practical necessity;

2. For added legitimacy;

3. For instrumental reasons.

Firstly, Simma notes that sometimes international courts and tribunals may have to 

rely on external judicial decisions as a matter o f ‘practical necessity.’ With 

respect to the ad hoc Tribunals, these reasons were perhaps most evident in the 

early years o f  the ad hoc Tribunals, when as the Trial Chamber in Kupreskic et al. 

(Cassese, May, Mumba) pointed out ‘[t]he Tribunal’s need to draw upon [external] 

judicial decisions is only to be expected, due to the fact that both substantive and

In his discussion o f factors that may lead domestic judges to engage with foreign material, 
McCrudden identifies six, namely: (a) Type o f  political regime in which the foreign court is 
situated; (b) Pedagogical impulse; (c) Audience; (d) Existence o f common alliances; (e) Filling 
vacuum o f temporary absence o f  (preferred) indigenous jurisprudence; (f) Perceived nature o f  the 
constitution as transformative or conservative; (g) Theories o f  law and legal interpretation; (h) 
Foreign law as empirical fact; (i) Perceived judicial competence in the area o f foreign law in issue; 
and (j) Differences in constitutional structure. These factors may be seen to be more or less relevant 
to the sphere o f international criminal courts and tribunals. See McCrudden, supra note 70, at 517- 
527. Also, in a Chapter entitled ‘Why Follow Precedent?’, Duxbury identifies two broad reasons, 
namely, consequentialist justifications and deontological arguments: see Duxbury, supra note 120, 
at 150 et seq.

Simma, supra note 89, at 284. Referring to the internal jurisprudence o f the ECtHR, Lupu and 
Voeten note that the ECtHR may also use decisions to improve efficiency: see Y. Lupu and E. 
Voeten, ‘Precedent in Internaiionai Courts: A Network Analysis of Case Citations by the European 
Court o f Human Rights’, (2011) 42 British Journal o f  Political Science 413, at 413.
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procedural criminal law is still at a rudimentary stage in international law....This 

being so, it is only logical that international courts should rely heavily on such 

jurisprudence.’ ’̂  ̂ The need to use external judicial decisions may thus be related 

to, inter alia, the state of development of the law, the level of detail (or absence 

thereof) provided by a court or tribunal’s statute, as well as the state of its internal 

jurisprudence. In the domestic context, it has been noted that ‘many scholars have 

emphasized the significance of so-called ‘formative periods’, and the propensity of 

recently-established courts not supported by an extensive line o f precedents..., to 

look for inspiration to the case law o f older and better established systems o f rights 

protection.’'^' For instance, in the context o f some newly-independent 

jurisdictions, McCrudden identifies their need to have recourse to ‘foreign 

decisions...in order to fill a vacuum left by the temporary absence of (preferred) 

indigenous jurisprudence.’ '^  ̂ In this context, however, the assumption is that when 

the national jurisprudence is sufficiently plentiful and sophisficated, the use of 

foreign law will decline significantly.'^^

This assumption may also, in some cases, appear to hold with respect to 

international criminal courts and tribunals. For instance, referring to the European 

Court of Human Rights (‘ECtHR’), Cassese notes that as the case law o f the ad

Prosecutor V. Zoran Kupreskic, M irjan Kupreskic, Vlatko Kupreskic, D rago Josipovic, Dragan  
Papic, Vladimir Santic, also known as ‘V lado’, Judgment, Case No. 1T-95-16-T, ICTY Trial 
Chamber, 14 January 2000, at para. 537. Making a similar point, Cassese notes that ‘many penal 
concepts are not defined by the relevant normative texts, whence the need for the international 
judge to have recourse to...caselaw .’ See Cassese, supra note 58, at 19.

See T. Groppi and M. C. Ponthoreau (eds.), The Use o f  Foreign Precedents B y Constitutional 
Judges (2013), at 9.

See McCrudden, supra  note 70, at 523.
Ibid.
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hoc Tribunals develops and enriches itself, the need for references to the decisions 

o f  the ECtHR will gradually lessen and will be replaced by references to their own 

internal p reced en ts .M o reo v er , as the ad hoc Tribunals move closer to the 

completion o f  their mandates, it has been noted that their focus may turn more to

1 -j

establishing the facts than discussing the applicable law. In this context, they 

may prefer to confine themselves merely to citing their previous decisions rather 

than using external judicial decisions.

Secondly, another reason for which judges may use external judicial decisions may 

be for added legitimacy. They may use such decisions to show that the solution 

they have adopted is not only correct but also consistent with the views o f other 

international j u d g e s . I n  this respect, Simma underscores that ‘it will obviously 

add to the legitimacy o f  a judgment i f  an international court relies on the case law 

o f other such courts.’’ *̂ However, in relation to the use o f  such decisions for added 

legitimacy, the question o f  the origin o f  the decisions may be seen to be

See Cassese, supra note 58, at 52.
A. Cassese, ‘Black Letter Lawyering v. Constructive Interpretation: The Vasiljevic Case’, 

(2004) 2 JICJ 265, at 265.
However, it should be noted that from research conducted with respect to the use of foreign 

precedent by Constitutional judges, Groppi and Ponthoreau find that ‘[t]he data does not provide 
clear evidence that the use of foreign precedents dramatically decreases once a court has 
established its legitimacy and its set of precedents, as seemed obvious to most of the scholarship’: 
see Groppi and Ponthoreau, supra note 131, at 415.

See Cassese, supra note 58, at 43.
See Simma, supra note 89, at 279. Referring to the use of internal decisions by the ECtHR, 

Lupu and Voeten make the point that ‘international courts also strategically use case citations to 
enhance the degree to which their decisions are perceived as legitimate by external audiences’: see 
Lupu and Voeten, supra note 129, at 413. As discussed, this point may also be applicable, to some 
extent, to the use of external judicial decisions. Moreover, it has been said that ‘there is some 
psychological comfort in turning to past decisions, since it suggests that any blame one might 
attract ultimately ought to be laid at another doorstep’: see M. Jacob, Precedents: Lawmaking 
Through International Adjudication’, (2011) 12 German Law Journal 1005, at 1013.
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particularly p e r t i n e n t . I n  the domestic sphere, for instance, Justice Barak o f the 

Supreme Court of Israel held that it was important that ‘the legal institutions which 

are compared are fit for comparison, that is to say, that they are based on common 

fundamental assumptions and come to realize common goals.’ Similar 

considerations may apply to the context o f international criminal courts and 

tribunals. For instance, one reason for which the occasional reliance of the ad hoc 

Tribunals on ECtHR jurisprudence may be seen as legitimate could be on account 

o f the perceived common interests safeguarded by these courts. Cassese states that 

such references are

also due to the similitude between the interests protected by the European Court 

and the two ad hoc criminal tribunals. The exceptionally serious nature o f the acts 

incriminated by the Statutes is comparable, in some ways, to the particularly 

strong protection afforded to human dignity in Article 3 o f the European 

Convention...

Thirdly, external judicial decisions may potentially be used for instrumental 

reasons, such as to promote judicial efficiency, particularly if they are seen as 

representing ready-made answers to problems which would have already been

For instance, will: reference to domestic courts, McCrudden notes tinat ‘[i]n tiie main, it is the 
judiciaries o f  liberal democratic regimes that cite each other’: see McCrudden, supra note 70, at 
517. It has been noted that the justices o f  the South African Constitutional Court ‘consider 
primarily open and democratic societies’: see Christa Rautenbach, ‘South Africa: Teaching an ‘Old 
D og’ N ew  Tricks? An Empirical Study o f  the Use o f  Precedents by the South African 
Constitutional Court (1995— 2010)’, in Groppi and Ponthoreau, supra  note 131, at 208.

A. Barak, ‘Constitutional Human Rights and Private Law’, (1996) 3 R eview  o f  Constitutional 
Studies 2\%, at 242.

Cassese, supra  note 58, at 26.

48



litigated.'"'^ As in the domestic sphere, ‘[t]he reason for following the precedent in 

this instance is instrumental: the precedent is a shortcut which saves today’s court 

the cost of considering the problems afresh.’ With respect to the international 

sphere, it has been noted that ‘ [tjhere are undeniable intangible advantages to not 

having to do something for the first time. For one, precedents can save time and 

work. Especially if  a judge is working in a foreign language, as most judges in 

international courts are, a well-crafted phrase or expression can be a welcome 

building block for one’s own judgment.’’'*'' However, as noted below,''*^ relying on 

external judicial decisions may not always be a more efficient decision-making 

method than starting with a clean slate. With respect to the domestic sphere, 

Duxbury notes that ‘there may be conflicting precedents, and multiple rationes 

within the precedents themselves, so that starting with a clean slate...might be less 

troublesome an option than following an earlier decision or series of decisions.’*'*̂  

Moreover, using external judicial decisions in this way may present certain 

dangers. Particularly if  instrumental recourse to such decisions is had regularly, 

this might indicate that ‘a decision-maker has few or no other solutions at his 

disposal...’'"'̂

While, as noted, on account o f its legal methodology, this research is not able to 

directly examine the above additional purposes, the point here is that there may be

In the domestic context, for a discussion o f  judicial efficiency with respect to precedent, see F. 
Schauer, ‘Precedent’, (1987) 39 Stan LR 571, at 599.

Duxbury, supra note 120, at 26.
Jacob, supra note 138, at 1013.
See infra, at 211.
Duxbury, supra note 120, at 97.
Ibid., at 31.
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further reasons for which external judicial decisions may be used in addition to the 

ones examined by this research.

The next part sets out the research outline.

11. The research outline

Chapter 2 examines the relevant provisions concerning the use o f external judicial 

decisions by judges at the courts and tribunals focusing, in particular, on 

customary international law as reflected in Article 38(1 )(d) o f the ICJ Statute. 

Subsequently, Chapter 3 explores some of the elements which may potentially be 

relevant to an assessment of the persuasive value of such decisions. Chapters 4 - 6  

present the main purposes for which such decisions may have been used and some 

o f the approaches o f the judges in this regard, from the perspective of the three 

templates. Finally, Chapter 8 presents some concluding remarks.
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Chapter 2

The Use Of Judicial Decisions In The 

Context Of Article 38(l)(d) Of The ICJ 

Statute

1. Introduction

This Chapter, firstly, recognizes that judges have to interpret and apply the law 

through the lens o f their own statutes. It proceeds to consider the potential bases 

for using external judicial decisions, reflecting on Article 21 o f the Rome Statute, 

but noting that this provision would not appear to cover directly the use o f external 

judicial decisions, and on the scope o f Article 20(3) o f the SCSL Statute. It 

proceeds to examine some of the elements o f Article 38(1 )(d) o f the ICJ Statute 

and how these could potentially be construed by reference to the use o f judicial 

decisions. Finally, the Chapter considers the question of applicability o f the 

doctrine of binding precedent with respect to external judicial decisions.
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2. The court or tribunal’s own statute

International judges have to interpret and apply the law through the prism o f their 

own statutes and legal frameworks. As was emphasized, in Erdemovic, by Judge 

McDonald and Judge Vohrah:

[a]s a starting proposition, it appears to us that the first step in the proper 

construction of the Statute and the Rules must always involve an 

examination of the provisions of the Statute and the Rules themselves.'

It is clear that the statutes and legal frameworks may contain distinctive features 

on the applicable substantive ICL.^ For instance, it may be noted that, with respect 

to the ICTY Statute, the Secretary General’s Report specifies that ‘the application 

of the principle nullum crimen sine lege requires that the international tribunal 

should apply rules of international humanitarian law which are beyond any doubt 

part o f customary law...’  ̂ By comparison, however, the Secretary General’s 

Report on the ICTR Statute specifies that:

' Prosecutor V. Dragen Erdemovic. Judgment, Case No. IT-96-22-A, ICTY Appeals Chamber, 7 
October 1997, at para. 3 (Joint Separate Opinion o f  Judge McDonald and Judge Vohrah).
 ̂For a comparison o f some o f these elements, refer generally to Chapters 10 -  14 in R. Dixon and 

K. A. A. Khan , Archbold on International Criminal Courts: Practice, Procedure and Evidence ( 
2009). See also G. Werle, Principles o f  International Criminal Law (2009), at 54-56. The 
importance o f  transposing any decisions to the specificities o f  ICL and the context o f  international 
criminal proceedings is discussed further infra, at 221.
 ̂UN Security Council Doc., Report o f  the Secretary-General Pursuant to Paragraph 2 o f  Security’ 

Council Resolution 808 (1993), S/25704, 3 May 1993, at para. 34.
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the Security Council has elected to take a more expansive approach to the 

choice of the applicable law than the one underlying the statute o f the 

Yugoslav Tribunal, and included within the subject-matter jurisdiction o f the 

Rwanda Tribunal international instruments regardless o f whether they were 

considered part of customary international law or whether they have 

customarily entailed the individual criminal responsibility o f the perpetrator 

o f the crime.'*

With respect to the Rome Statute, it has been noted that ‘[t]he ICC Statute 

emphasizes the independence o f international criminal law and grounds it in a 

foundation of its own.’  ̂ Referring back, therefore, to the point o f departure, 

namely, that judges have to interpret and apply the law through the prism o f their 

own statutes, the fact that some statutes may expressly provide for the use of 

external judicial decisions (eg. Article 20(3) of the SCSL Statute), whilst others 

may not expressly provide for such use (eg. Article 21 of the Rome Statute of the 

ICC), could potentially be significant.^ In this context, the argument may be made 

that, where not expressly provided for in their own statutes, judges should be 

particularly carefiil in relying on external judicial decisions. This is because, inter 

alia, o f the dangers o f using external judicial decisions which are interpreting 

distinct statutes. These considerations may apply, in particular, to decisions from

 ̂UN Security Council, Report o f  the Secretary’-General Pursuant to Paragraph 5 o f  Security 
Council Resolution 955 (1994), S /1995/134,13 February 1995, at para. 12.
 ̂See Werle, supra note 2, at 140.

® This point is discussed infra, in relation to Article 21 o f  the Rome Statute. See infi-a, at 62.
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national courts or from courts operating in a different brancli o f  international law;^ 

however, they may also apply to decisions from other international criminal courts 

and tribunals.

For instance, in discussing the relevance o f  the jurisprudence o f  the ad hoc 

Tribunals for the ICC, Nerlich posits that ‘[f]rom a methodological perspective, 

the relevance o f  jurisprudence o f  the ad hoc tribunals for the interpretation o f  the 

instruments o f  the ICC appears doubtful.' In the author's view:

[w]hy should the case law o f  the ad hoc tribunals shed light on the Rome 

Statute or its subsidiary instruments? The Rome Statute has established an 

international criminal jurisdiction that is distinct from, and independent of, 

the ad hoc tribunals; and when interpreting legal texts applicable in a given 

jurisdiction one does not normally turn to the jurisprudence o f other 

jurisdictions relating to the interpretation o f  other legal texts.^

 ̂For instance, in the Aleksovski Appeals Judgment, Judge Hunt took the view that the ICTY 
Appeals Chamber should be slow in relying on ‘the practices of other international courts (which 
are necessarily not criminal courts) or in the doctrine of judicial precedent in the domestic courts 
where the situation in which those courts operate is quite different to that in which this Tribunal 
operates.’ S t t  Prosecutor v. Zlatko Aleksovski, Judgment, Case No. IT-95-14/1-A, ICTY Appeals 
Chamber, 24 March 2000, at para. 7 (Declaration Of Judge David Hunt).
* V. Nerlich. ‘The Status of ICTY and ICTR Precedent in Proceedings Before the ICC’, in C. Stahn 
and G. Sluiter, The Emerging Practice o f  the International O iminal Court (2009), at 317 
(emphasis added).
’ Ibid. (emphasis in text). Similar concerns have also been expressed in the national context. For 
instance, in Lavigne v Ontario Public Service Employees Union [1991] 2 SCR 211, 236, Justice 
Wilson held: ‘[t]his Court has consistently stated that even although it may undoubtedly benefit 
from the experience o f American and other courts in adjudicating constitutional issues, it is by no 
means bound by that experience or the jurisprudence it generated. The uniqueness of the Canadian 
Charter of Rights and Freedoms flows not only from the distinctive structure of the Charter as 
compared to the American Bill of Rights but also from the special features of the Canadian 
cultural, historical, social and political tradition.’
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This caution has to be taken seriously, particularly, as there may be areas where 

the drafters o f a statute may have wished to delimit recourse to external 

au thorities.A ccord ing  to Nerlich, however, the rules of interpretation (derived 

from the 1969 Vienna Convention on the Law o f Treaties) would appear to point 

towards a nuanced approach. He considers that ‘the rules provide for at least...two 

possible inroads for ICTY and ICTR jurisprudence in the interpretation o f the 

Rome Statute and its subsidiary texts...’''

A view which would tend to exclude a priori all recourse to external judicial

decisions may potentially bear certain similarities to the originalist approach in the

domestic context. In this respect, it has been noted that ‘[tjhere are some scholars,

the originalists, who appear to reject any legal development that cannot claim its

provenance in the text o f the [US] Constitution....If originalism is combined with a

textualist fixation upon the words of the document and a reftasal to consider the

context or legislative history o f those words, the result may be a mind completely

12closed to the usefiilness o f global influences or sources.’ From this position, 

therefore, a judge should refrain from using foreign decisions as such decisions, 

generally, would not claim their provenance directly in the text o f the national 

statute.

In this context, Nerlich posits that ‘[a]fter all, the Rome Statute does not contain a provision 
similar to Article 20 (3) [o f the SCSL Statute]’: see Nerlich, supra note 8, at 317.
" Ibid., at 318.

D. Weissbrodl, ‘Globalization orC oiiS titu i.ion a l Law and Civil Rights', (1993) 43 Journal o f  
Legal Education  261, at 262.
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It is acknowledged that the above view may potentially represent one end o f the 

spectrum. Nevertheless, in the international sphere, some judges may appear to 

have potentially espoused some aspects o f this view, albeit in a more moderate 

form, placing particular emphasis on a textual interpretation of their founding 

statutes. For instance. Judge Schomburg considered, in Simic, that ‘[t]he wording 

of the [ICTY] Statute ultimately limits its interpretation’,'^ and similarly in Limaj 

et a i, ‘each interpretation of a statutory norm is limited by its wording.’’'* The 

priority which Schomburg placed on the wording of the founding statutes appears 

in Gacumbitsi, where he held, ‘the Statute is the only authority for both ad hoc 

Tribunals [...and it is] sufficient to plead a specific crime and a specific mode of 

participation as expressly contained in one o f the provisions o f the Statute.’'^ In 

Krnojelac, in relation to the term ‘deportation’, Schomburg proceeded to articulate 

a two-stage approach to interpretation:

[ajdopting a grammatical/literal interpretation o f the word ‘deportation’ as a 

first stage whereby the literal meaning o f the word and its roots define the 

limits o f its interpretation...The second stage is to determine the meaning of

Prosecutor v. Blagoje Simic, Judgment, Case No. IT-95-9-A, ICTY Appeals Chamber, 28 
November 2006, at para. 3 (Dissenting Opinion O f Judge Schomburg).

Prosecutor V. Fatm ir Limaj, Haradin Bala, Isak Musliu, Judgement, Case No. ICTY Appeals 
Chamber, 27 September 2007, at para. 11 (Partially Dissenting and Separate Opinion and 
Declaration o f  Judge Schomburg).

Ylvestre Gacumbitsi v. The Prosecutor, Judgment, Case No. ICTR-2001-64-A, ICTR Appeals 
Chamber, 7 July 2006, at para. 7 (Separate opinion o f  Judge Schomburg on the criminal 
responsibility o f  the appellant for committing genocide). Emphasis added.
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deportation in the specific context in which it is used, having reference to the 

intention o f the authors o f the [ICTY] Statute...'^

Schomburg’s particular approach to interpretation may partly account for why the 

Stakic Trial Chamber (Schomburg, Vassylenko, Argibay), over which he presided, 

introduced the mode o f liability o f ‘co-perpetratorship’ in place o f ‘joint criminal 

enterprise.’ The Chamber held:

joint criminal enterprise is only one o f several possible interpretations of the 

term ‘commission’ under Article 7(1) o f the Statute and that other definitions 

of co-perpetration must equally be taken into account. Furthermore, a more 

direct reference to ‘commission’ in its traditional sense should be given 

priority before considering responsibility under the judicial term ‘joint 

criminal enterprise’.

It may be asked whose ‘traditional’ sense is being invoked? As it may seem that 

the traditional sense of ‘commission’ as co-perpetration may be more akin to the 

civil law tradition. Nevertheless, the Chamber proceeded to consider that the 

notion o f co-perpetration is closer to what most legal systems understand as

1 R‘committing.’ In rejecting this approach, the Stakic Appeals Chamber (Pocar,

P rosecutor v. M ilorad K rnojelac, Judgement, Case No. IT-97-25-A, ICTY Appeals Chamber, 17 
September 2003, at para. 13-14 (Separate Opinion o f  Judge Schomburg).

Prosecutor v. M ilom ir Stakic, Judgment, Case No. IT-97-24-T, ICTY Trial Chamber, 31 July 
2003, at para. 438. Emphasis added.

Ibid , at para. 441. The Chamber also held that this notion ‘avoids the misleading impression that 
a new crime [E.g. ‘membership in a criminal organization’] not foreseen in the Statute o f  this 
Tribunal has been introduced through the backdoor.’
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Shahabuddeen, Giiney, Vaz, Meron) placed emphasis not only on the Tribunal’s 

settled jurisprudence but also on the fact that the Stakic Trial Chamber had 

potentially not considered sufficiently the wording o f the Statute in light o f 

customary international law and, in particular, that joint criminal enterprise was 

‘firmly established in customary international law.’'^ In this context, it was 

pointed out, in the Hadzihasanovic et al. decision, that ‘it has always been the 

approach of this Tribunal not to rely merely on a construction o f the Statute to 

establish the applicable law on criminal responsibility, but to ascertain the state o f 

customary law in force at the time the crimes were committed.’

It may therefore be possible that, in some cases, individual judges may adopt an

approach which would tend to prioritize a textual interpretation of the founding

statutes and this approach may potentially serve to influence their recourse to

external authorities, such as external judicial decisions. It is considered, however,

that if  this approach is taken to its extreme, this could potentially deny judges the

possibly beneficial guidance which may be derived, depending on the

21circumstances o f the case, from the use o f external judicial decisions. In this

P rosecu tor  i'. M ilom ir Stakic, Judgment, Case No. IT-97-24-A, ICTY Appeals Chamber, 22 
March 2006, at para. 62. In a subsequent dissent in Simic, Schomburg held that ‘[u]nfortunately, 
when the Stakic Trial Judgement was rendered, the Trial Chamber -  solely composed o f  civil law  
judges -  took it for granted that the notion o f  co-perpetratorship need not be academically 
supported by reference to State practice’; see P rosecutor v. B lagoje Simic, Judgment, Case No. IT- 
95-9-A , ICTY Appeals Chamber, 28 November 2006, at para. 14 (fii 20) (Dissenting Opinion O f 
Judge Schomburg).

The Prosecutor v. Enver Hadzihasanovic, Amir Kubura, Decision on Interlocutory Appeal 
Challenging Jurisdiction in Relation to Command Responsibility, Case No. IT-01-47-AR 72, ICTY 
Appeals Chamber, 16 July 2003, at para. 44. See also P rosecu tor v. Tihomir Blaskic, Judgment, 
Case N o. IT-95-14-A, ICTY Appeals Chamber, 9 July 2004, at para. 141.

As Saunders and Stone observe, in som e cases, foreign decisions may also help to identify or 
throw a different light on a legal issue, may suggest options for judicial development o f  a particular 
legal doctrine, may be used empirically, to illustrate the consequences o f  a certain course o f  action;
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context, the observations o f Justice Breyer o f the US Supreme Court, although 

written in relation to the domestic context, may appear to be pertinent:

o f course, we are interpreting our own [US] Constitution, not those o f other 

nations, and there may be relevant political and structural differences 

between their systems and our own...But their experience may nonetheless 

cast an empirical light on the consequences o f different solutions to a 

common legal problem.

In a similar vein, Justice O ’Regan, of the South African Constitutional Court, 

emphasized that:

[i]t would seem unduly parochial to consider that no guidance, whether 

positive or negative, could be drawn from other legal systems’ grappling 

with issues similar to those with which we are confronted. Consideration of 

the responses of other legal systems may enlighten us in analysing our own 

law, and assist us in developing it further....It is clear that in looking to the 

jurisprudence o f other countries, all the dangers of shallow comparativism 

must be avoided. To forbid any comparative review because o f those risks, 

however, would be to deprive our legal system o f the benefits o f the learning 

and wisdom to be found in other jurisdictions. Our courts will look at other

may support or confirm a conclusion that a Justice already was minded to reach; or may be not 
much more than a rhetorical flourish’: see C. Saunders and A. Stone, ‘Reference to Foreign 
Precedents by the Australian High Court: A Matter o f Method’ in T. Groppi and M. C. Ponthoreau 
(cds), The Use o f  Foreign Precedents by ConstitutionalJudgcs (2013) at 23-24,

Printz V United States, 521 US 898,977 (1997) (Judge Breyer).
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jurisdictions for enlightenment and assistance in developing our own law. 

The question o f whether we will find assistance will depend on whether the 

jurisprudence considered is o f itself valuable and persuasive. If it is, the 

courts and our law will benefit. If it is not, the courts will say so, and no 

harm will be done.^^

It should be recalled that, in some cases, there may be direct genealogical links 

between the founding statutes o f the courts and tribunals, and relevant 

international instruments. For instance, in the case of the ICTY, the Report of the 

Secretary-General recognized that Article 2 o f the ICTY Statute reproduced the 

grave breaches regime of the 1949 Geneva Conventions,^”* Article 3 contained 

rules of customary law (particularly as reflected in the 1907 Hague Convention 

(IV) and interpreted and applied by the Nuremberg Tribunal), and Article 4 

reproduced the relevant provisions o f the 1948 Convention on the Prevention and 

Punishment of the Crime o f Genocide.^^ Therefore, although the founding statutes 

o f these courts and tribunals constitute separate and distinct instruments, and there 

may therefore be limits to the relevance o f the external instruments,^’ it may still

Fose V M inister o f  Safety and Security  [1997] 3 SA  786 (Constitutional Court).
U N  Security Council document, supra  note 2, at para. 38.
Ibid., at para. 44.
Ibid., at para. 45.
The distinctiveness of, for instance, Article 2 o f  the ICTY Stamte and the grave breaches regime 

o f  the 1949 Geneva Conventions was emphasized by Judge Rodrigues, who took the view  that 
‘Article 2 seems to have sought to refer to the Geneva conventions only to list and integrate the 
offences which the Tribunal is empowered to prosecute, that is, to reproduce the list o f  grave 
breaches. Had the purpose o f  this article been to ‘import’ both the acts and the conditions, it would 
only have made a general reference without enumerating the ‘follow ing acts against persons or 
property protected under the provisions o f  the relevant Geneva Convention’: see P rosecutor v. 
Zlatko Aleksovski, Judgment, Case No. IT-95-14/1-T, ICTY Trial Chamber, 25 June 1999, at para. 
41 (Dissenting Opinion o f  Judge Rodrigues). As such, Judge Rodrigues considered that ‘the 
reference to the Geneva Conventions [in Article 2 o f  the ICTY Statute] was not made so that the

60



be possible that external judicial decisions which would interpret the related 

instruments may potentially provide some guidance with respect to the 

interpretation of the founding statutes themselves. With respect to human rights 

conventions, for instance, Mose notes that they ‘have influenced the interpretation 

o f the statutory crimes of the two Tribunals.’ Also, with respect to the crime of 

conscripting child soldiers, in Lubanga, the ICC Trial Chamber (Fulford, Odio 

Benito, Blattmarm) held;

[ajlthough the decisions of other international courts and tribunals are not 

part of the directly applicable law under Article 21 of the Statute, the 

wording o f the provision criminalising the conscription, enlistment and use 

o f children under the age o f 15 within the Statute o f the SCSL is identical to 

Article 8(e)(vii) o f the Rome Statute, and they were self-evidently directed at 

the same objective. The SCSL’s case law therefore potentially assists in the 

interpretation of the relevant provisions o f the Rome Statute.^^

In view of the above, while it is acknowledged that judges have to interpret and 

apply the law through the prism o f their own statutes, and particular attention may 

have to be paid to any distinctive provisions therein, this should not be taken to

Tribunal would be obliged to apply them to the letter and under all the conditions for their 
application with the risk that this cannot be done’: see ibid., at para. 40.

E. M ose, ‘Impact o f  human rights conventions on the two a d  hoc Tribunals’, in M. Bergsmo 
(ed.) Human Rights and C rim inalJustice F or the Downtrodden: E ssays in H onour o f  Asbjorn Eide 
(2003), at 184.

Prosecutor  v. Fhomas Lubanga D yilo , Judgmeiit pmsuant to /u tic lc  74 u f ihe Siatute, Case No. 
IC C-01/04-01/06, ICC Trial Chamber, 14 March 2012, at para. 603.
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exclude all recourse to external judicial decisions. However, as discussed below, 

any decisions used in this context may, depending on the circumstances o f the 

specific case, have to be assessed and, potentially, transposed to the particular 

context of the referring court or tribunal.

3. The basis for using external judicial decisions

As noted above, in some cases, the founding statutes o f the courts and tribunals 

may themselves expressly provide a basis for the use of external judicial decisions. 

In some other cases, however, they may be silent on the subject and a basis for 

such use would potentially have to be sought in customary international law and 

the doctrine o f sources. In such cases, it has to be reiterated that the application o f 

law by each court or tribunal and, in particular, their use of external judicial 

decisions in this context, would have to be read through the lens o f the instrument 

they are applying. This section will examine Article 20(3) of the SCSL Statute 

(which provides an express, if  partial, basis for the use o f external judicial 

decisions) and Article 38(l)(d) of the ICJ Statute (which reflects a more general 

basis under customary international law).

However, before proceeding to consider these two articles, it would be appropriate 

to reflect briefly on Article 21(2) o f the Rome Statute. This provision states that 

the ICC ‘may apply principles and rules o f law as interpreted in its previous 

decisions.’ However, this paragraph only provides a basis for the use, by the ICC, 

See infra, at 221.
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of its own previous decisions. As such, it does not ftimish the Court with a legal 

basis for the use o f external judicial decisions. This was confirmed by the ICC 

Trial Chamber, in Lubanga, which held that ‘decisions of other international 

courts and tribunals are not part of the directly applicable law under Article 21 o f

31the [Rome] Statute.’ However, it is considered that, the fact that Article 21 o f the 

Rome Statute does not make express reference to external judicial decisions 

should not be construed to mean that the use o f such decisions is excluded. Such a 

reading would not appear to reflect the ICC’s approach in practice. Schabas 

argues that:

[the text of the provision clearly applies only to case law o f the Court, but 

surely cannot be taken as depriving the Court o f the authority to consider 

principles and rules o f law derived from the case law o f other judicial 

bodies. There are too many examples o f references to the case law of the ad 

hoc tribunals and human rights courts like the European Court o f Human 

Rights for such an a contrario interpretation o f article 21(2) to be 

entertained.^^

See Lubanga Trial Judgment, supra  note 29, at para. 603.
In fact, the trial judges in Lubanga  did make use o f  external judicial decisions in the judgment. 

See supra, at 61.
W. Schabas, The International Crim inal Court: A Commentary on the Rome Statute (2010), at 

396. Similarly, the editors o f  A rchbold  have noted that ‘[i]n detennining the scope and application 
o f  Article 21 o f  the Rome Statute, the ICC has emphasized the obligation to apply its own regime. 
However, this does not mean that the accumulated jurisprudence emanating from the ICTY/R, 
SCSL, ECCC and STL will be sim ply jettisoned away. Rather, the jurisprudence from other 
hitemational or internationalized or hybrid courts is not ‘automatically applicable to the ICC 
without detailed analysis’; see D ixon and Khan, supra  note 2, at 171 (para. 5-56).
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In this respect, it is submitted that the basis for the use o f external judicial 

decisions by the ICC would remain customary international law, as reflected in 

Article 38(1 )(d) o f the ICJ Statute.

4. The relevant provisions

Article 20 o f the SCSL Statute provides that:

Article 20

Appellate proceedings 

1 . . . .

2 . . . .

3. The judges of the Appeals Chamber o f the Special Court shall be guided 

by the decisions o f the Appeals Chamber o f the International Tribunals for 

the former Yugoslavia and for Rwanda. In the interpretation and application 

o f the laws of Sierra Leone, they shall be guided by the decisions o f the 

Supreme Court o f Sierra Leone.

While Article 38(1) o f the ICJ Statute states:

Agreement between the United Nations and the Government o f  Sierra Leone on the 
Establishment o f  a Special Court fo r  Sierra Leone, signed 16 January 2002, 2178 UNTS 137 
(entered into force 12 April 2002).
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Article 38

1. The Court, whose function is to decide in accordance with international 

law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules 

expressly recognized by the contesting states;

b. international custom, as evidence o f a general practice accepted as law ;

c. the general principles o f law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings 

o f the most highly qualified publicists o f the various nations, as subsidiary 

means for the determination o f rules of law.

These two provisions are examined in turn.

5. Article 20(3) of the SCSL Statute

Article 20(3) o f the SCSL Statute requires the SCSL Appeals Chamber to ‘be 

guided by’ the decisions o f the Appeals Chamber of the ad hoc Tribunals. In this 

respect, although this paragraph was drafted in mandatory language -  i.e. the 

Appeals Chamber shall be guided (rather than may be guided) by the decisions of 

the ad hoc Tribunals -  in practice, this provision has been interpreted as a 

permissive provision, allowing the SCSL chambers to have recourse to relevant 

United Nations, Statute o f  the International Court ofJustice, 18 April 1946.
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decisions o f the ad hoc Tribunals at their d is c re tio n .In  the RUF case, the SCSL 

Trial Chamber underscored that Article 20(3) of the SCSL Statute should not be 

construed to mean that the decisions o f the ad hoc Tribunals are in any way 

binding on the SCSL insisting, for instance, that the Chamber was ‘not bound by 

decisions of the ICTY Appeals Chamber’.^’ In this respect, Wald points out that, 

during the drafting of the SCSL Statute, ‘it was proposed, though later dropped, 

that the hybrid court be required to follow the jurisprudence o f the appellate 

chamber o f the ICTY and ICTR....It would have been very interesting to see how 

the Sierra Leone court would have followed the ICTY rulings in practice.’ *̂

Nor does this paragraph appear to delimit the courts and tribunals from which the 

SCSL Appeals Chamber may draw. In the first instance, it should be noted that, 

although this paragraph is explicitly addressed to the SCSL Appeals Chamber, in 

AFRC, the SCSL Trial Chamber found ‘as a matter o f course, the provision 

equally applies to triers o f fact at first in s ta n c e .M o re o v e r, although the article 

only refers to the decisions o f the Appeals Chamber o f the ad hoc Tribunals, in 

practice, judges at the SCSL have derived guidance from the decisions of both the

Although the argument may be made that the term ‘shall’ implies a mandatory obligation on the 
SCSL Appeals Chamber to be guided by the decisions o f  the ad hoc Tribunals, the SCSL Appeals 
Chamber would nevertheless retain ultimate discretion on the degree o f ‘guidance’, if  any, which it 
would derive from such decisions.

Prosecutor v. Issa Hassan Sesay, M orris Kallon, Augustine G bao, Judgment, Case No. SCSL- 
04-15-T, SCSL Trial Chamber, 2 March 2009, at para. 295 ( ‘^J7FTrial Judgment’).

Comments o f  Patricia Wald in J. I. Chamey et al., ‘The ‘Horizontal’ Growth o f  International 
Courts and Tribunals: Challenges or Opportunities?’ (2002) 96 AJIL 369, at 378.

P rosecu tor  v. Alex Tamba Brima, Brim a B azzy Kamara, Santigie B orbor Kanu, Judgment, Case 
No. SCSL-04-16-T, SCSL Trial Chamber, 20 June 2007, at para. 630 (fii 1269) AFRC Iria l 
Judgment’).
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appeals and trial chambers o f the ad hoc Tribunals/'^ Moreover, SCSL judges have 

also used decisions from other courts and tribunals such as the IC C /' Therefore, 

Article 20(3) o f the SCSL Statute appears merely to particularize, with reference 

to the ad hoc Tribunals, the general powers that international judges would have to 

use external judicial decisions and, as such, this paragraph does not appear to 

diverge from Article 38(l)(d) of the ICJ Statute in any material way.

In this respect, Article 20(3) o f the SCSL Statute may be compared to Article 

17(b) o f the Statute of the fraqi Special Tribunal (THT’), which was ‘modelled 

upon the UN war crimes tribunals for the former Yugoslavia, Rwanda, and Sierra 

Leone.’**̂ Article 17(b) provides that, in interpreting the articles concerning the 

substantive crimes o f genocide, crimes against humanity and war crimes, the Trial 

Chambers and the Appellate Chamber o f the Iraqi Special Tribunal ‘may resort to 

the relevant decisions o f international courts or tribunals as persuasive authority 

for their d e c i s i o n s . I t  will be noted that, unlike Article 20(3) o f the SCSL 

Statute, this provision makes use of the discretionary ‘may’, rather than the 

mandatory ‘shall;’ however, little would appear to turn on this point, as in both 

cases the use o f external judicial decisions remains discretionary. Further, rather 

than expressly naming some o f the courts and tribunals to which the IHT may 

resort. Article 17(b) of the IHT Statute merely makes reference to the generic

See, for instance. Prosecutor v. Alex Tamba Brima, Brima Bazz}' Kamara, Santigie Borbor Kanu, 
Judgment, Case No. SCSL-2004-16-A, SCSL Appeals Chamber, 22 February 2008, at para. 43 (& 
87) {'AFRC Appeals Judgment’).

See, for instance. Prosecutor i’. Moinina Fofana and Allieu Kondewa, Judgment, Case No. 
SCSL-04-14-A, SCSL Appeals Chamber, 28 May 2008, at para. 140 (fii 289) (‘CDF Appeals 
Judgment’).

M. P. Scharf, ‘The Iraqi High Tribunal’ (2007) 5 JICJp 2^8 at 2,-̂ 9
Article 17(b) o f  The Statute o f  the Iraqi Special Tribunal, issued on 10 December 2003.
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‘relevant decisions of international courts or tribunals.’ Finally, this paragraph 

specifies that these decisions may only be used as ‘persuasive authority’, rather 

than ‘binding authority.’ In this respect, this provision, similar to Article 20(3) of 

the SCSL Statute, merely appears to reaffirm the powers o f international judges to 

use external judicial decisions under customary international law, as reflected 

under Article 38(l)(d) of the ICJ Statute.

The next part explores some of the contours of Article 38(1 )(d) o f the ICJ Statute.

6. The enduring significance of Article 38(1) of the ICJ Statute

In the absence of an international legislator or legislature'^'^ -  or indeed, a ‘single 

legislative will behind international law’'*̂  -  Article 38(1) o f the ICJ Statute has 

come to be regarded as establishing the authoritative mechanism through which 

rules o f substantive international law acquire their legally-binding character.'*^ As 

noted above, this Article has to be regarded as reflecting customary international 

law.'*  ̂ It lays down a formal process o f law creation -  through recognized

48‘competent’ sources -  which endows norms with legally-binding character.

G. G. Fitzmaurice, ‘Some Problems Regarding the Formal Sources o f  International L aw ’ in M. 
Koskenniemi, Sources o f  International L aw  (2000), at 60. See also P rosecu tor v. Dusko Tadic 
a/k/a ‘D ule Decision on the D efence Motion for Interlocutory Appeal on Jurisdiction, Case No. 
IT-94-1-T, ICTY Appeals Chamber, 2 October 1995, at para. 43.

B. Simma, ‘Universality o f  International Law from the Perspective o f  a Practitioner’, (2009) 20 
EJIL 265, at 270.

See P. Malanczuk. Akehurst's M odern Introduction to International Law  (1997), at 1.
See supra, at 32.
R. Ago, ‘Positive Law and International Law’ (1957) 51 AJIL 691, at 698. For a detailed 

bibliography on sources o f  international law, see Werle, supra  note 2, at 48-49.
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Formally, only rules o f law created from these competent sources may be regarded 

as valid law."*̂

Although, in principle. Article 38(1) o f the ICJ Statute only professes to provide a 

direction to the ICJ, authorizing it to consider various materials when deciding 

disputes submitted to it,̂ *̂  an inquiry into this subject inescapably has to begin with 

it.^' Article 38(1) o f the ICJ Statute has been critiqued on several grounds, 

including on the grounds that it may be under-inclusive^^ or, indeed, over- 

inclusive.^^ Koskenniemi holds that part o f the problem lies in the paucity of 

intellectually respectable explanations for why it is that the sources enumerated in 

this Article carry the pedigree that they do.̂ "* Moreover, as noted in Chapter 1, 

d ’Aspremont notes the trend, in some quarters, towards the deformalization o f the 

theory o f sources of international law.^^

Notwithstanding such critiques, the point is that, although numerous alternative 

lists o f sources have been suggested, none has won general approval.A cco rd ing

For a contrary view, see Bin Cheng who argues that the adoption o f  Article 38 is, in fact, a 
repudiation o f  the theory that only rules created by means o f  a formal process are valid. It upholds 
the view that, like municipal systems o f  law, international law contains a number o f  unformulated 
principles: see B. Cheng, General Principles o f  Law as Applied by International Courts and 
Tribunals (1953, reissued in the Grotius Classic Reprint Series in 2006), at 23.

See Fitzmaurice, supra note 44, at 173.
R. Y. Jennings, ‘What is international law and how do we tell it when we see it?’ in M. 

Koskenniemi, Sources o f  International Law  (2000), at 60.
For instance Parry considers that ‘[i]f the tenn sources be employed in its widest sense, it 

becomes obvious upon the conclusion o f  a survey o f  stipulations o f  Article 38 that that Article does 
not exhaust them all...’ For instance, it does not expressly mention natural law. See C. Parry, The 
Sources and Evidences o f  International Law  (1965), at 109.

See, for instance, Fitzmaurice, supra note 44, at 157.
M. Koskeimiemi, Sources o f  International Law  (2000), at xi.
See supra, at 14.
See Malanczuk, supra note 46, at 36.
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i

to Koskenniemi, the ‘nucleus o f the professional consensus’ is that Article 38(1) o f 

the ICJ Statute provides a reasonably clear and precise statement o f the places 

where the law, for all practical purposes, should be looked for.^^ The virtue o f the 

formal sources listed in Article 38(1) o f the ICJ Statute is that they enable lawyers 

to proceed pragmatically with their legal task without having to bother about 

larger, and ultimately indeterminate, debates.^*

In this context, a number o f international judges would appear to have underscored 

the importance o f Article 38(1) o f the ICJ S t a t u t e . F o r  the purposes o f this 

research, it is considered that, while the critiques o f the doctrine o f sources should 

be taken seriously, it would be a mistake to underestimate the enduring 

significance o f Article 38(1) o f the ICJ S t a t u t e . Al ready  in 1946, the Rapporteur 

of the Washington Committee o f Jurists, Professor Basdevant, had noted that the 

Article ‘has given rise to more controversies in doctrine than in practice.’^' Pellet 

refers to Article 38’s ‘impressive posterity’, noting that ‘[s]ince its adoption in the

See Koskenniemi, supra note 54, at xv.
Parry also considers that, uhimately, ‘the heart o f the matter o f the sources o f  international law is 

still Article 38 o f  the Statute -  ‘the official doctrine’ as Professor Ross calls it’: see Parry, supra 
note 52, at 27.

See Erdemovic Appeals Judgment, supra note 1, at para. 40 (Joint Separate Opinion o f  Judge 
McDonald and Judge Vohrah). See also Prosecutor v. Zejnil Delalic, Zdravko Mucic also known as 
'Pavo Hazim Delic, Esad Landzo also known as ‘Zenga ’, Judgment, Case No. IT-96-21-T , ICTY 
Trial Chamber, 16 November 1998, at para. 414 ("delebici Trial Judgment’); and Prosecutor v. 
Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic, Vladimir 
Santic. also known as ‘Vlado ’, Judgment, Case No. IT-95-16-T, ICTY Trial Chamber, 14 January 
2000, at para. 540. Cassese notes that the ad hoc Tribunals ‘must apply international law such as it 
is derived from the sources enumerated in Article 38 o f  the Statute o f  the International Court o f  
Justice and the corresponding customary international law rule’: see A. Cassese, ‘The Influence o f  
the European Court o f  Human Rights on International Criminal Tribunals - Some Methodological 
Remarks’ in M. Bergsmo (ed.). Human Rights and Criminal Justice For the Downtrodden: Essays 
in Honour o f  Asbjorn Eide (2003), at 19.

M. M. A. Dixon, Textbook on International Law  (2007), at 24.
See A. Pellet, ‘Article 38’, in A. Zimmermann et al. (eds.). The Statute o f  the International Court 

o f  Justice: A Commentary (2012), at 744.
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1920 [Permanent Court o f International Justice] Statute, Art. 38 has had an 

unquestionable influence on the development of international law and the law o f 

international adjudication.’^̂

This Chapter proceeds to consider some o f the elements o f Article 38(l)(d) of the 

ICJ Statute, in order to assess some of the normative guidance which may be 

derived therefrom, starting with the meaning o f the phrase ‘as subsidiary means 

for the determination o f rules o f law.’

7. Some considerations concerning Article 38(1 )(d) of the ICJ Statute

As noted above. Article 38(1) o f the ICJ Statute states that, in rendering its 

judgments, the ICJ shall apply three principal sources of law:

(a) international conventions;

(b) international customary law; and

(c) general principles of law;

Moreover, o f particular importance to the subject at hand is sub-paragraph (d), 

which provides:

See Pellet, supra note 61, at 745.
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(d) subject to the provisions o f Article 59, judicial decisions and the teachings of 

the most highly-qualified publicists o f the various nations, as subsidiary means for 

the determination o f rules of law.

Article 38(1) o f the ICJ Statute was drawn almost verbatim from the Statute o f the 

Permanent Court of International Justice ( ‘PCIJ’). When the precursor to sub- 

paragraph (d) was being drafted by the 1920 Advisory Committee of Jurists, 

President Descamps had famously proposed a text which read: ‘4. international 

jurisprudence as a means for the application and development of law.

On account of its simultaneous use o f the words ‘application’ and ‘development’, 

this text was not entirely free from ambiguity. The fonner entailed a reference to 

already existing law, while the latter implied at least some element o f ‘newness’ 

and suggested that judicial decisions could, in a sense, be a source of law. '̂* A 

subsequent text introduced reference to the ‘opinions o f writers’, but otherwise did 

not address this ambiguity.

However, the records o f the debate on judicial decisions within the Advisory 

Committee very clearly show that its members did not consider judicial decisions 

as a source o f international law in the proper sense o f that term.^^ In answer to a 

question by Ricci-Busatti, President Descamps stated unequivocally that 

‘[djoctrine and jurisprudence no doubt do not create law; but they assist in

M. Shahabuddeen. Precedent in the World Court (1996), at 52.
G. J. H. van Hoof, Rethinking the sources o f  international law  (1983), at 169.
Ibid.
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determining rules which exist. A judge should make use o f both jurisprudence and 

doctrine, but they should only serve as elucidation.’^̂

While this statement by Descamps would appear to have left no room for doubt as 

to his opinion on the role to be assigned to judicial decisions, it did not completely 

satisfy Ricci-Busatti, who proved the staunchest opponent to the inclusion of 

judicial decisions in the provision on sources.^’ The latter emphasized that ‘at any 

rate, jurisprudence and doctrine may not be placed on the same level as the other 

sources and must not be used in the same way; although they must always be 

borne in mind by the judge.’^̂  Lord Phillimore also remarked ‘that judicial 

decisions state, but do not create, law.’^̂  Hoof observes that:

[f]aced with this continued opposition Descamps finally suggested, as a 

compromise, the following wording: ‘The Court shall take into consideration 

judicial decisions and the teachings o f the most highly qualified publicists of 

the various nations as a subsidiary means for the determination o f rules of 

law.’ Although Ricci-Busatti still tried to have the words ‘determination of 

rules o f law’ substituted by the expression ‘judicial interpretation’, 

Descamps’ formula was eventually adopted, be it with the deletion of the

^  Permanent Court o f  International Justice, Proces Verbaux o f  the Proceedings o f  the Committee 
(1920), Advisory Committee o f  Jurists (16 June -  24 July 1920), at 336. See also van Hoof, supra 
note 64, at 170. 

van Hoof, supra note 64, at 170.
I’ennauent Couit o f  Interaational Justice, supra note 66, at 338.
Shahabuddeen, supra note 63, at 52.
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first six words. Later, the Council o f the League o f Nations inserted, instead, 

the words ‘subject to the provisions o f Article 59.’™

The final text o f this sub-paragraph, therefore, removed all mention o f judicial 

decisions as a means for the development o f the law. There was also explicit 

agreement, amongst the drafters that judicial decisions were not, in any sense, 

envisaged as primary sources of law. On the contrary, it would emerge fi'om the 

proces verbaux that the drafters intended judicial decisions (and the teachings of 

publicists) as subsidiary means for the determination o f rules o f law, to be distinct 

fi'om the primary sources o f law.

Finally, and also o f note, while President Descamps’ initial text referred to 

‘international’ jurisprudence, the final sub-paragraph did not qualify the type o f 

judicial decisions intended and, in particular, did not distinguish between 

‘international’ and ‘national’ judicial decisions.^’

8. The distinction between law-creating processes and law-determining

agencies

A review o f the literature indicates some degree o f divergence over the proper 

interpretation o f this provision. One view is that Article 38(1) o f the ICJ Statute, in 

effect, lays down one, global enumeration of sources o f international law. From

™ van Hoof, supra  note 64, at 170.
Parry points out that ‘w e may note that [the ICJ Statute] does not speak o f  international judicial 

decisions but o f  judicial decisions tout c o u r t ...’: see Parry, supra  note 52, at 94.
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this perspective, the judicial decisions referred to in sub-paragraph (d) may 

constitute as much a source o f  law as any o f the other sources listed in sub- 

paragraphs (a) to (c) o f Article 38(1) o f the ICJ Article. Jermings, for instance, 

asserts that:

I see the language o f Article 38 as essential in principle and see no great 

difficulty in seeing a subsidiary means for the determination o f rules o f law

72as being a source o f the law, not merely by analogy but directly.

Lauterpacht takes the view that the distinction between the evidence and the 

source o f many a rule o f law is more speculative and less rigid than is commonly 

supposed and maintains that the ‘imperceptible process in which the judicial 

decision ceases to be an application o f existing law and becomes a sources o f law 

for the future is almost a religious mystery into which it is unseemly to pry.’^̂  In 

this context, Anand maintains that ‘the formal declaration o f judicial decisions as 

“subsidiary means'” does not alter their position which is in a substantial degree 

identical with the sources enumerated in the first three paragraphs o f Article 38.’ '̂'

Shahabuddeen argues that admitting that court and tribunals create law through 

judicial creativity is more satisfactory than the pretence that the many propositions

R. Y. Jennings, ‘The Judiciary, International and National, and the D evelopm ent o f  International 
Law’ (1996) 45 ICLQ 1, at 3-4.

H. Lauterpacht, The D evelopm ent o f  International Law  by the International Court (1982), at 21. 
R. P. Anand, ‘The Iiitemational Court O f Justicc And The D ;velopnient O f Internationa! L a v ’, 

(1965) 7 International Studies 228, at 236.
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produced by these courts and tribunals for their work flow directly from customary 

international law. He maintains that ‘[t]hat seldom convinces anyone.

Another view, however, is that Article 38(1) o f the ICJ Statute establishes two 

distinct lists. From this perspective, the first list (sub-paragraphs (a) to (c)) lays 

down exhaustively the formal sources from which legally-valid rules of 

international law may emerge. The second list (sub-paragraph (d)) lays down some 

of the means by which such rules o f law may be determined. Schwarzenberger, 

one o f the main proponents o f this view, states:

[t]his Paragraph deals with two different issues. Sub-paragraphs (a)-(c) are 

concerned with the pedigree o f the rules o f international law. In Sub- 

paragraph (d), some o f the means for the determination o f alleged rules o f 

international law are enumerated.’^

This view seems to find support in the writings o f a number o f scholars. For 

instance, as noted, the editors o f Archbold on International Criminal Courts state 

that, under Article 38(l)(d) o f the ICJ Statute, judicial decisions ‘do not constitute 

‘sources’ of law....This is borne out by the language o f paragraph (d), which does

M. Shahabuddeen, ‘Judicial Creativity and Joint Criminal Enterprise’ in S. Darcy and J. 
Powderly, Judicia l C reativity at the International Crim inal Tribunals (2010), at 186.

G. Schwarzenberger, International Law  as A pp lied  by International Courts and Tribunals: 
(1957), V o I l . ,a t 2 6 .
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not seek to create a free-standing source of law, but rather identifies a ‘subsidiary 

means for the interpretation of rules’.’’^

This approach would also appear to reflect the formal approach to Article 38(l)(d) 

o f the ICJ Statute which has been adopted by some international judges. For 

instance, in Kupreskic et a l ,  the Trial Chamber (Cassese, May, Mumba) stated:

[bjeing international in nature and applying international law principaliter, 

the Tribunal cannot but rely upon the well-established sources of 

international law and, within this framework, upon judicial decisions. What 

value should be given to such decisions? The Trial Chamber holds the view 

that they should only be used as a ‘subsidiary means for the determination of 

rules o f law’ (to use the expression in Article 38(1 )(d) o f the Statute o f the 

International Court o f Justice, which must be regarded as declaratory of 

customary international law)....Clearly, judicial precedent is not a distinct

no

source o f law in international criminal adjudication.

From this perspective, therefore, Article 38(1) o f the ICJ Statute gives rise to two 

distinct categories: (1) three named ‘law-creating processes’ which constitute the 

formal sources o f international law; and (2) two named ‘law-determining agencies’

Dixon and Khan, supra note 2, at 12 (para. 2-17).
Kupreskic et al. Trial Judgment, supra note 59, at para. 540. Emphasis added. See also, in the 

context o f  the SCSL, RUF  Trial Judgment, supra note 37, at para. 295, and in the context o f the 
ECCC, KaingGuek Eav alias ‘D vch ’, Appeal Judgment, Case No. 001/1R-07-2007-ECCC/SC. 
ECCC Supreme Court Chamber, 3 February 2012, at para. 97 { ‘Duch Appeals Judgment’).
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which constitute subsidiary means for the determination o f  rules o f  antecedent 

law7^

Turning to the specific wording o f  Article 38(1 )(d) o f the ICJ Statute, while the

D A

verb to ‘determine’ is capable o f  more than one meaning, Shahabuddeen notes 

that ‘[t]he argument is strong...that the reference to ‘the detemiination o f  rules o f  

law’ visualized a decision which would merely elucidate the existing law, and not 

bring new law into being.’*' Although the author goes on to discuss a different 

interpretation o f  the term, it is the former meaning which has been relied on here, 

namely in the sense o f  ‘for the verification o f T h i s  approach would appear to 

accord with the view o f  Schwarzenberger, who notes that ‘[w]hereas, in the case 

o f  the law-creating processes, the emphasis lies on the fonns by which any 

particular rule o f  international law is created, in the case o f  the law-determining

84agencies it is on how an alleged rule is to be verified.'’

Schwarzenberger, supra note 76, at 26.
Other meanings o f the term ‘to determine’ may include, ‘to settle’, ‘to ordain’ or ‘to decree.’ See 

Shahabuddeen, supra note 63, at 77.
Ibid.
Ibid.
For instance, in his Declaration in the Fw undzija  appeal. Judge Robinson held: ‘[t]he Chamber’s 

examination o f  decisions o f  national courts and international tribunals...could provide a sufficient 
foundation for a determination as to whether a rule o f  custom had emerged ...’: see Prosecutor v. 
Ante Fitrundzija, Judgment, Case No. IT-95-17/1-A, ICTY Appeals Chamber, 21 July 2000, at 
para. 288 (Declaration O f Judge Patrick Robinson). The ECCC Trial Chamber in Duch held: ‘[t]he 
principle o f legality prevents neither a reliance on unwritten custom nor a determination through a 
process o f interpretation and clarification as to the elements o f  a particular crime’: see Duch 
Appeals Judgment, supra note 78, at para. 290. Emphasis added. See also Prosecutor v Laurent 
Semanza, Judgment, Case No. ICTR-97-20-T, ICTR Trial Chamber, 15 May 2003, at para. 312.

Schwarzenberger, supra note 76, at 27. Emphasis added.
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The question, then, is how is an alleged rule to be verified? It is submitted that the 

end, specified in Article 38(l)(d) o f the ICJ Statute, o f ‘the determination o f rules 

o f law’ may be attained by the following means:

1. A verification o f the ‘existence’ and/or ‘state’ o f rules o f law at the relevant 

time (for example, a review of state practice and opinio juris  to establish 

whether a particular rule o f customary international law was recognized at the 

time of the offences alleged).

2. A verification o f the ‘proper’*̂  (or ‘accurate’)*̂  interpretation o f rules of 

law. ’̂

However, Article 38(l)(d) o f the ICJ Statute does not only specify the end, namely 

‘the determinafion o f rules of law’, but also the status o f the two law-determining 

agencies as ‘subsidiary’ means to this end. Hudson submits that ‘[w]hat is meant

O Q

by subsidiary is not clear.’ According to Schwarzenberger, ‘[i]t follows that 

principal means for the determination o f rules o f law must e x i s t . T h e  next step, 

therefore, would be to identify these principal means.

Prosecutor v Andre Ntagerura Emmanuel Bagambiki Samuel Imanishimwe, Judgment, Case No. 
ICTR-99-46-A, ICTR Appeals Chamber, 7 July 2006, at para 127. See also Dixon and Khan supra 
note 2, at 154.

See Celebici Trial Judgment, supra note 59, at para. 160. See also Ntagerura et al. Appeals 
Judgment, supra note 85, at para. 127.

For example, in Stakic, the ICTY Trial Chamber held that in order to ensure the proper 
interpretation o f  the relevant substantive criminal norms, the Chamber could be guided by judicial 
decisions: see Stakic Trial Judgment, supra note 17, at para. 414.

M. O. Hudson, The Pennancnt Court o f  International Justice 1920- ’942 (19^13) at 611
Schwarzenberger, supra note 76, at 26-27. Emphasis added.
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The verification process described above is generally undertaken by a judge by 

way o f a first-hand determination of the existence, state and proper interpretation 

o f the relevant rules o f law. For instance, a judge may verify the state o f a rule of 

customary international law at the relevant time by means o f a direct, inductive 

review o f state practice and opinio juris. The purpose o f such a review would be to 

lead the judge to what Schwarzenberger describes as the opinion o f ‘the collective 

body o f states which generate c u s t o m . A l t e r n a t i v e l y ,  a judge may verify the 

proper construction o f a treaty provision by means o f statutory interpretation. 

These first-hand means for the determination of rules o f law may be characterized 

as ‘principal means.'

However, the judge could cast her net wider and supplement these principal means 

o f verification with ‘subsidiary means’, namely external judicial decisions and the 

teachings o f publicists, which may have considered the same or similar legal 

issues, and whose reasoning may inform her own analysis. These means could be 

characterized as ‘subsidiary’ because they would not have been undertaken 

directly by the judge herself but, rather, they would have been undertaken, as it 

were, by ‘third parties’ and in relation to the judge would constitute subsidiary 

means. It should be evident that ‘principal’ and ‘subsidiary’ means should not be 

regarded as mutually exclusive. Rather, under Article 38(l)(d) o f the ICJ Statute, 

subsidiary means may be envisaged as auxiliary to, and supplementing, primary 

means for the determination of rules o f law.

G. Schwarzenberger, ‘The Inductive Approach to International Law ’ (1947) 60 Harv L Rev 539, 
at 551. Emphasis added.
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It is considered that the word ‘subsidiary’ in this sub-paragraph should not, 

therefore, be seen as an assessment o f the relative importance o f judicial decisions 

(or teachings o f publicists) in the determination o f rules o f law. It should not be 

interpreted as meaning that such judicial decisions are o f ‘lesser importance.’ 

Indeed, some authors have cautioned that ‘[t]he significance o f the word 

‘subsidiary’ here is not to be overstated’,^' because ‘the authority and persuasive 

power o f judicial decisions may sometimes give them greater significance than 

they enjoy formally.

It is also considered that an interpretation which views the qualification 

‘subsidiary’ as merely denoting that judicial decisions cannot be accorded the full 

status o f formal sources o f law should likewise be a v o i d e d .F ro m  the perspective 

that the law-creating processes in sub-paragraphs (a) to (c) o f Article 38(1) o f the 

ICJ Statute and the law-determining agencies in sub-paragraph (d) constitute 

distinct lists, it would appear misleading to view the ‘means’ as some kind of 

‘subsidiary sources.’ "̂* While there is no question that law-determining agencies

J. Crawford (ed.), Brownlie's Principles o f  Public International Law  (2012), at 37.
R. Jennings and A. Watts (eds.), Oppenheim's International Law  (1992), V ol.l (Peace), at 41.

See also A. Nollkaemper, ‘Decisions o f National Courts as Sources o f International Law: An 
Analysis o f  the Practice o f the ICTY’ in Gideon Boas and William Schabas, International Criminal 
Law Developments in the Case Law o f the ICTY (2003), at 290.

van Hoof, supra note 64, at 170.
See, for instance. Boas et a l ,  who hold that Article 38(1) o f the ICJ Statute ‘refers to three 

primary sources and one subsidiary source ...’ in G. Boas, J. L. J. D. Bischoff, and N. L. Reid, 
Elements o f  Crimes under International Law  (2008), at 5 (emphasis added); Bantekas holds that 
‘[i]t is well known that [judicial decisions and teachings o f publicist] are accorded the status of 
supplementary sources’ in I. Bantekas, ‘Reflections on Some Sources and Methods o f International 
Criminal and Humanitarian Law’ (2006) 6 International Criminal Law Review  121, at 129-130 
vemphdsia added). In Jiii, respect. Pellet makei the point that the plu-abing o f  the chapeau o f  para 
1 [of Article 38 o f  the ICJ Statute] is unfortunate: strictly speaking, the Court does not ‘apply’
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would be subordinate to law-creating processes in the sense that the former would 

necessarily be dependent upon, and secondary to, the l a t t e r , t o  construe this 

phrase as merely denoting this apparent fact would appear redundant.

The designation ‘subsidiary’ in Article 38(1 )(d) o f the ICJ Statute may rather be 

seen to qualify the means in relation to the judge undertaking the determination. 

Where the judge would undertake the determination o f rules o f law through first

hand means, such as through a direct construction o f the relevant instruments (and 

not relying on external aids) such means may be characterized as ‘principal.’ 

Where, however, the judge would rely on second-hand means in her verification 

process, such as external judicial decisions or teachings o f publicists, such means 

may be characterized as ‘subsidiary.’ The term ‘subsidiary’, referred to in Article 

38(l)(d) o f the ICJ Statute may, therefore, more properly be construed as 

‘auxiliary’, that is, ‘providing supplementary or additional help and support’,̂  ̂ to 

the principal means for the determination o f rules o f law. In this sense, judicial 

decisions and the teachings o f publicists supplement and reinforce the principal 

means. This view may appear to be bolstered by an examination o f the French text, 

which refers to ‘les decisions judiciaires...comme moyen auxiliaire de

Q7determination des regies de droit.’

those [subsidiary] ‘m eans’, which are only tools which it is invited to use in order to investigate the 
three sources...’ See Pellet, supra  note 61, at 854.

Jennings and Watts, supra  note 92, at 41.
See the Oxford English Dictionary online, definition o f ‘auxiliary’, 

http://oxforddictionaries.com/ (last accessed: 1 March 2014).
Statut de la C our Internationale de Justice, Article 38 (l)(d ).
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At this stage, a relevant consideration is whether it may be possible to envisage 

other subsidiary means not expressly mentioned in Article 38(l)(d) o f the ICJ 

Statute. This possibility is accepted by Schwarzenberger, who holds that sub- 

paragraph (d) only enumerates "some o f the means for the determination of the 

alleged rules o f international law.’^̂  The international law landscape has 

developed significantly since this sub-paragraph was originally drafted in 1920 

and today additional instruments may be seen to properly qualify as ‘subsidiary 

means’ for the determination o f rules o f law. These may include the work o f the 

International Law Commission^^ and the work o f the International Committee of 

the Red Cross and Red Crescent, such as its study on customary international 

humanitarian law.'^  ̂ Both o f these instruments have been used by the courts and 

tribunals as subsidiary means.

Schwarzenberger, supra note 76, at 26. Emphasis added.
For more information on the work o f  the International Law Corrmiission, visit: 

http://www.un.org/law/ilc/ (Last accessed: 1 March 2014).
For more information on the International Committee o f the Red Cross and Red Crescent’s 

study, visit: http://www.icrc.org/eng/resources/documents/statement/customary-law-statement- 
210705.htm (Last accessed: 1 M arch 2014).

W ith respect to the work o f  the ILC see, inter alia. Prosecutor v. Tihomir Blaskic, Judgment, 
Case No. IT-95-14-T, ICTY Trial Chamber, 3 March 2000, at para. 205; The Prosecutor v. Jean de 
Dieu Kamuhanda, Judgment, Case No. ICTR-95-54A-T, ICTR Trial Chamber, 22 January 2004, at 
para. 627; and Duch Appeals Judgment, supra note 78, at para. 114-115. It has been noted that the 
work o f  the ILC ‘is far and away the most common [means] relied upon by the judges.’ See 
Michael Peil, ‘Scholarly Writings as a Source o f Law: A Survey o f the Use o f Doctrine by the 
International Court o f Justice’ (2012) 1 CJICJ 136, at 152. With respect to the ICRC study on 
customary international humanitarian law, in Hadiihasanovic et a i ,  the ICTY Trial Chamber 
considered this to be an ‘authoritative source’: see The Prosecutor v. Em'er Hadiihasanovic, Amir 
Kubura, Judgment, Case No. IT-01-47-T, ICTY Trial Chamber, 15 March 2006, at para. 253. See 
also Prosecutor v. Stanislav Galic, Judgment, Case No. IT-98-29-A, ICTY Appeals Chamber, 30 
November 2006, at para. 19 (Separate and Partially Dissenting Opinion o f  Judge Schomburg); 
Stakic Appeals Judgment, supra  note 19, at para. 296; and Kaing Guek Eav alias Duch, Judgment, 
Case No. 001/18-C7-2007/ECCC/TC, ECCC Trial Chamber, 26 July 2010, at para. 541 (fii 1646) 
{'Duch Trial Judgment’).
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One possible approach to accommodate these under Article 38(1 )(d) o f the ICJ 

Statute would be to view this sub-paragraph as not establishing an exhaustive list 

o f subsidiary means and, therefore, as allowing for additional means to fall within 

its purview. However, the danger with this approach is that it would seem 

discordant with the fonnal view that the lists in Article 38(1) o f the ICJ Statute are 

exhaustive.''’̂  Another view would be to regard such means as falling within the 

broad rubric o f the teachings of the most highly qualified publicists o f the various 

nations.

The next section considers some types o f  judicial decisions envisaged by Article 

38(1 )(d) o f the ICJ Statute.

A. Judicial decisions connected to law-creating processes

Article 38(l)(d) o f the ICJ Statute refers to ‘judicial decisions’ in broad and 

unqualified t e r m s . W h i l e  it is generally accepted that this reference covers a 

broad range o f judicial d e c i s i o n s , a  review o f the literature indicates some 

limited degree o f divergence over which judicial decisions may be properly

Admittedly, the exhaustiveness o f  the lists in Article 38(1) o f  the ICJ Statute is controversial in 
the literature. Pellet, for instance, holds the view that. ‘[t]he enumeration in para. 1 [of Article 38 of 
the ICJ Statute] is not intended to be exhaustive and the general mention o f international law in the 
opening sentence suffices to enable the Court to have recourse to other sources o f  international law 
whenever it deems it necessar) .’ See Pellet, supra note 61, at 757.

Jennings, supra note 72, at 6.
Ibid.
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envisaged by this su b -p a ra g ra p h .F o r  instance, some commentators hold that the 

reference to ‘judicial decisions’ under Article 38(1 )(d) o f the ICJ Statute includes 

judicial decisions used as evidence o f customary international law.'^^ This position 

is, however, not shared by others.'*’’

It is well known that judicial decisions, particularly national judicial decisions, can 

play a pivotal function as evidence o f customary international law .”’̂  The 

Permanent Court o f International Justice considered national judicial decisions as 

‘facts which express the will and constitute the activities o f States.’ In Jelisic, it 

was similarly acknowledged that judicial decisions o f national courts could reflect 

‘the practice o f States.’"^ Large parts o f customary international law have been 

developed in accordance with the practice o f the judicial decisions o f national 

courts.'"

In this context, Pellet submits that it has sometimes been asked whether such 

judicial decisions ‘were to be included among the jurisprudence as envisaged by

For example, the question o f  whether arbitral awards are included in the reference to judicial 
decisions has not been uncontentious. See Shahabuddeen, supra  note 63, at 35 and Fitzmaurice, 
supra  note 44, at 168.

It has been noted that ‘Article 38(1 )(d) o f  the Statute o f  the International Court is not limited to 
international decisions. D ecisions o f  national courts also have value. Som e decisions provide 
indirect evidence o f  the practice o f  the forum state on the question involved...’: see Crawford, 
supra  note 91, at 41.

See, for instance, B. B. Jia, ‘Judicial decisions as a source o f  international law and the defence 
o f  duress in murder or other cases arising from armed conflict’ in S. Y ee and T. Wang (eds.). 
International L aw  in the P ost-C o ld  War World: E ssays in M em ory o f  L i H aopei (2001), at 83.

Nollkaemper, supra  note 92, at 281-282.
German Interests in Polish U pper Silesia (G em . v. Pol.), 1926 P.C.I.J. (ser. A) No. 7 (25 May 

1926), at para 52.
Prosecutor v. G oran Jelisic, Judgment, Case N o. IT -95-10, ICTY Trial Chamber, 14 December 

1999, at para. 61.
Nollkaemper, supra  note 92, at 281-282.
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Art. 38, para. 1 (d). While eminent commentators sometimes answer in the 

affirmative, the present writer tends to share the view that these decisions should

1 Ibetter be treated as elements o f State practice in the customary process...’ 

Indeed, where judicial decisions would be have been used as evidence of 

customary international law, these would appear to be more intimately connected 

with the law-creating processes and, as such, their consideration under Article 

38(1 )(d) o f the ICJ Statute may risk muddying the distinction between law- 

creating processes and law-determining agencies. Where possible, they should 

more appropriately be considered under Article 38(l)(b), rather than Article 

38(l)(d), o f the ICJ Statute."’̂ The same reasoning would apply to judicial 

decisions used in the process o f identifying (or negating) general principles o f 

law."^

This view may be bolstered by the fact that, had judicial decisions as evidence of 

customary international law been envisaged by Article 38(l)(d) o f the ICJ Statute, 

it would appear illogical that this sub-paragraph would only expressly mention two 

sources of evidence, one o f which -  the teachings o f publicists -  appearing to be of 

highly incidental value in reflecting the official practice and opinio juris  of States. 

If judicial decisions as evidence o f customary international law were properly 

envisaged under Article 38(1 )(d) o f the ICJ Statute, why had the list therein not 

been expanded to include other possible sources o f evidence, such as national

Pellet, supra note 61, at 862.
Jia, supra note 107, at 83.
For a consideration o f  municipal decisions used in the context o f customary international law 

and general principles, see Parry, supra note 52, at 94 et seq.
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legislation and official proclamations? In light o f these considerations, it is 

submitted that judicial decisions used as material sources o f rules o f international 

law should be considered under the respective sub-paragraphs (a) to (c) o f Article 

38(1) o f the ICJ Statute. However, it is also acknowledged that this fine distinction 

may, potentially, be more easily drawn in theory than in practice.

B. Judicial decisions connected to national law

Some authors have cautioned that, even when municipal judges may look as if 

they are applying substantive international law (and may actually believe that they 

are doing so), in fact all that they would be applying is some peculiar rule o f their 

own national law"^ or a specific ‘translation.’"^ Moreover, it has been observed 

that some judicial decisions o f national courts ‘may present a narrow, parochial 

outlook or rest on an inadequate use o f sources.’"^ Schwarzenberger identifies six 

specific grounds upon which judicial decisions o f national courts could be 

distinguished. These include the fact that national courts may not normally apply 

international law that runs counter to the constitution or, at times, even to ordinary 

statutory law and that the doctrine o f ‘acts o f state’ may restrict the judicial 

freedom of national judges."^

For instance, Cassese stresses the fundamental distinction between international courts and 
tribunals, and national courts: see Cassese, supra note 59, at 9. See also Malanczuk, supra note 46, 
at 51.

K. Knop, ‘Here and There: International Law in Domestic Courts’ (2000) 32 Int'L L & Pol 501, 
at 506.

See Crawford, supra note 91, at 41. In this context, consider the Furundzija Trial Chamber's 
holding on a finding by the Constitutional Court o f  Colombia' see infra, at 2'^6.

Schwarzenberger, supra note 90, at 554-555.
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Therefore, although it may be useful to distinguish between different categories of 

judicial decisions, the critical factor would appear to be the nature o f the 

substantive law being applied by the decisions. Thus, the issue would be not so 

much whether the judicial decisions have emanated from national or international 

courts, but rather, whether they primarily apply national law (‘national judicial 

decisions’) or international law (‘international judicial decisions’). It is clear that 

international judicial decisions may potentially be more likely to provide 

assistance in the determination o f rules o f international law than national judicial 

decisions."^ Thus, in general, in seeking to determine specific rules o f law, judges 

may, firstly, turn to international judicial decisions, before they would have 

recourse to national judicial decisions.

9. The inapplicability of the doctrine of binding precedent in 

international criminal law

In the domestic sphere, the doctrine o f binding precedent has been the subject of

vast academic literature particularly in relation to the common law.'^'’ In his

treatment o f this subject, Duxbury finds that ‘no one theory can offer a plausible

121comprehensive or systematic explanation o f why precedents constrain.’ The 

author goes on to examine the authority o f precedents in the domestic sphere, 

considering that the idea o f precedents having authority is meant to suggest that

' This point was underscored by the ICTY Trial Chamber in the K upreskic et al. Trial Judgment, 
supra  note 59, at para. 538-541. See also C. P.R. Romano, ‘Deciphering the Grammar o f  the 
International Jurisprudential D ialogue’ (2009) 41 Int'L L & Pol 755, at 777.

See J. Hardisty, ‘Reflections On Stare D ecisis’ (1979-1980) 55 Ind L J 41, a t41 .
N. Duxbury, The N ature and Authority o f  P receden t (2008), at ix-x.
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‘the law that courts create is the law they often feel obligated and are obligated to 

follow.’

In the international sphere, in 1908, Oppenheim anticipated that international 

courts and tribunals would ‘produce precedents which will possess the same 

degree o f binding force for international law as precedents o f municipal courts 

possess for municipal law.’ ’̂  ̂ However, for instance, in 1946, the Judge-Advocate 

in the Trial o f  Franz Schonfeld and Nine Others assessed that there was no binding 

precedent in international law,'^'* a view which, in 1997, was echoed, in Tadic, by 

the ICTY Trial Chamber (McDonald, Stephen, Vohrah).'^^ It may potentially, 

however, appear a little simplistic to describe the binding force o f external judicial 

decisions in terms o f a binary (binding/non-binding) understanding. For instance, 

Jacob notes that:

[pjrecedents in international law constrain in much quieter fashion than the 

formalist insistence purports. This does not even require committing to 

theories o f judicially evolved normativity. Nor need this inevitably offend 

democratic sensitivities. Between the fanciful extremes o f completely bound 

and totally free judicial decision-making, there exists ample space for 

reason-based adjudication that does not violate basic tenets o f legality. 

Precedents, it is averred here, always have a latent potential to constrain later 

Duxbury, supra note 121, at 23-24.
L. F. L. Oppenheim, ‘The Science o f  International Law: Its Task and Method’ (1908) 2 AJIL 

313, at 332.
United Nations War Crimes, Law Reports o f  Trials o f  War Criminals, Vol. I, at para. 72. 
Prosecutor V Dush^o Tadic aica ‘D uie’, .Tudgment Case No. IT-94-1-T ICTY Trial Chamber, 7 

May 1997, at para. 678.
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decision-makers and hence harbour a generative potential by channelling 

developments accordingly.’ It may be in this context, that one judge 

admitted ‘I’m not certain that there is much great practical difference 

between a decision that is binding, and one that is not binding but

177persuasive.’

Nevertheless, the accepted orthodoxy would appear to be that, in general, external 

judicial decisions would not have binding force in international law and may only 

bear persuasive v a l u e . T h i s  position has been reiterated by the judges at the 

courts and tribunals examined in this research. For instance, in Karemera et a l ,  

the ICTR Appeals Chamber (Pocar, Shahabuddeen, Liu, Meron, Schomburg) 

emphasized that ‘[tjhere is no doctrine o f  precedence in international law which 

requires a Trial Chamber to follow practices or decisions adopted by another 

international c o u r t . I n  this context, from the judgement reviewed by this

The author notes further that ‘a crude binary understanding o f a case’s normativity ( ‘binding or 
not’) belies the complexity o f  the reasoning processes accompanying the practical application o f 
precedents’; see M. Jacob, ‘Precedents: Lawmaking Through International Adjudication’, (2011)
12 German Law Journal 1005, at 1015-1016. This argument is reminiscent o f Fitzmaurice’s 
discussion o f  the Anglo-Norwegian Fisheries case: see G. G, Fitzmaurice, supra note 44, at 170.

See D. Terris, C. P. R. Romano, and L. Swigart, The Intem ationalJudge: An Introduction to the 
M en and Women Who Decide the World's Cases (2007), at 121. Similarly, Schwarzenberger holds 
‘it appears advisable not to overestimate the difference between the binding and persuasive 
authority o f judgm ents’: see Schwarzenberger, supra note 90, at 553.

Dixon and Khan, supra note 2, at 16 (para. 2-21). See also P. M. Wald. ‘Judging War Crimes’ 
(2000) 1 Chi J Int'l L 189, at 192.

Prosecutor v. Edouard Karemera, Athieu Ngirumpatse, Joseph Nzirorera, Decision on 
Interlocutory Appeal Regarding Witness Proofmg, Case No. ICTR-98-44-AR73.8, ICTR Appeals 
Chamber, 11 May 2007, at para. 7. See also the ICTY Trial Chamber which held, in Tadic that ‘the 
International Tribunal is not bound by past doctrine’: see Tadic Trial Judgment, supra note 125, at 
para. 654. The ECCC Supreme Court Chamber emphasized that the judicial decisions o f  the ad hoc 
Tribunals ‘are non-binding and are not, in and o f  themselves, primary sources o f  international law 
for the ECCC’: see Duch Appeals Judgment, supra note 78, at para. 97. Furthermore, both the 
SCSL and the ICC underscored that they were not bound by external judicial decisions: see RU F  
Trial Judgment, supra note 37, at para. 295; and Lubanga Trial Judgment, supra note 29, at para. 
603.
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research, it would appear that judges have generally taken the view, as noted 

above, that external judicial decisions would not have binding force, but may 

potentially have persuasive value.

10. Concluding remarks

The point o f departure for this discussion was that international judges would have 

to interpret and apply the law through the lens o f their own statutes. This is 

important, particularly given that such statutes may contain distinctive features on 

the applicable substantive ICL pertaining to the particular court or tribunal. In this 

context, it could, potentially, be considered significant that some statutes (such as 

Article 20(3) o f the SCSL Statute) have made express provision for the use of 

external judicial decisions, whilst others would not appear to have made such 

express provision (such as Article 21 o f the Rome Statute). However, it was 

considered that the fact that Article 21 o f the Rome Statute does not appear to 

make express reference to external judicial decisions as part o f the applicable law 

o f the ICC need not necessarily mean that the use o f such decisions would be 

excluded. Although external judicial decisions would be interpreting distinct 

statutes and, therefore, according to the circumstances o f each case, may have to 

be careflilly appraised,'^*’ it was considered that, even where the statute o f a 

particular court or tribunal would not have made express provision for the use of 

such decisions, a view which would tend to exclude a priori recourse to such 

decisions could potentially deny judges the beneficial guidance which could be 

See infra, at 221.
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derived from such decisions. In this respect, the close links o f the statutes o f these 

courts and tribunals with other international instruments, which may exist in some 

cases, may potentially influence the relevance o f decisions interpreting the related 

instruments.

It was also noted that the level o f recourse to external judicial decisions may, in 

part, depend on the specific attitudes of individual judges. In this context, for 

instance, reference was made to the approach o f Judge Schomburg who, in some 

cases, may appear to have adopted an approach which tended to prioritize a textual 

interpretation o f the statute which, in turn, could potentially influence his view o f 

the value o f external judicial decisions.

Some o f the specific provisions which could provide a basis for the use of external 

judicial decisions where then examined. It was considered that Article 20(3) o f the 

SCSL would not appear, in principle, to diverge from Article 38(l)(d) of the ICJ 

Statute in any material way. With respect to this latter Article, it was considered 

that, although the critiques o f Article 38(1) o f the ICJ Statute would have to be 

considered seriously, the point is that, although numerous alternative lists of 

sources have been suggested, none would appear to have won general approval. 

Article 38(1) o f the ICJ Statute would appear to provide, as Koskenniemi notes, a 

reasonably clear and precise statement o f the places where the law should be 

looked for.
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With respect to the elements o f this Article, it was noted that there may be some 

degree o f divergence over the proper relation between the sources listed in this 

Article. Some commentators have taken the view that Article 38(1) o f the ICJ 

Statute in effect lays down one, global enumeration o f sources o f law, while others 

have taken the view that it establishes two distinct lists. Schwarzenberger, one of 

the main proponents o f this latter view, notes that sub-paragraphs (a) to (c) of 

Article 38(1) o f the ICJ Statute set out three named law-creating processes, and 

sub-paragraph (d) sets out two named law-determining agencies. It has been 

suggested that, specifically with respect to the language o f sub-paragraph (d), the 

reference therein to the ‘determination o f rules o f law’ may be construed as 

referring to a verification o f the existence, state or proper interpretation o f rules of 

law. The argument was made that where judges may engage in a first-hand 

determination o f rules o f law through, for instance, a direct construction o f an 

instrument, this may be considered as principal means of determination of the law 

enshrined in that instrument, but where they would rely on judicial decisions, these 

may be considered as subsidiary (or auxiliary) means. Therefore, it was suggested 

that the qualification ‘subsidiary’, with respect to judicial decisions in Article 

38(1 )(d) o f the ICJ Statute, should not necessarily be seen as an assessment o f the 

relative importance o f such means. The Chapter then proceeded to discuss which 

judicial decisions were contemplated under Article 38(1 )(d) o f the ICJ Statute, 

considering that, where possible, decisions used as evidences o f customary 

international law or general principles may be more appropriately considered 

under sub-paragraphs (b) or (c) o f the Article. Moreover, it was also suggested 

that, depending on the circumstances ot the case, international judicial decisions



may, potentially, provide more assistance in the determination o f rules of 

international law than, possibly, national judicial decisions.

Finally, it was held that, although it may be a little simplistic to regard the binding 

force of external judicial decision in binary terms -  as being either binding or non

binding -  from the judgments reviewed in this research, international judges would 

appear to have generally taken the view that external judicial decisions would not 

have binding force, but may potentially have persuasive value.

The notion o f persuasive value is examined in the next Chapter.
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Chapter 3

The Notion of Persuasive Value

1. Introduction

This Chapter examines some o f the elements o f the notion of persuasive value, 

acknowledging, however, that any attempt to provide an account o f this notion 

may potentially be contingent and incomplete. In this context, it starts off by 

considering lessons which may be drawn from the domestic sphere, before 

proceeding to examine specific instances in which international judges may appear 

to have approached and assessed the persuasive value o f the same decisions 

differently. The Chapter proceeds to discuss a number o f elements, both extrinsic 

and intrinsic, which could potentially have a bearing on persuasive value. With 

respect to extrinsic elements, these may include: (1) the specific attitudes of 

individual judges; (2) the authority o f the forum, including the generalist or 

specialist character o f the court and the potential role o f judicial networks; (3) the 

effect o f successive citations; and (4) the potentially uneven playing field of 

citations. With respect to intrinsic elements, these may include: (1) the nature of 

the law being applied and the consonance o f the findings with the applicable law; 

and (2) the quality o f the reasoning. Finally, having considered these various
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elements, the Chapter proceeds to consider the potentially contingent nature o f any 

assessment o f the persuasive value o f external judicial decisions.

2. Assessing the persuasive value of external judicial decisions

As discussed in Chapter 2, in international criminal adjudication, external judicial 

decisions may bear ‘persuasive’ value.' The meaning o f this notion may 

occasionally be considered self-evident. However, it is because persuasive value is 

such a ‘well-known but imprecise’ notion that it would be appropriate to study its 

development and use.^ Indeed, the notion o f persuasive value sometimes appears, 

with little discussion, in the judgments o f the courts and tribunals. For instance, in 

Duch, the ECCC Supreme Court Chamber (Srim, Noguchi, Sereyvuth, 

Klonowiecka-Milart, Rith, Jayasinghe, Narin) held that the decisions o f the ad hoc 

Tribunals could have persuasive authority.^ And, in Kupreskic et a l ,  the Trial 

Chamber (Cassese, May, Mumba) underscored that:

precedents may bear persuasive authority concerning the existence o f a rule 

or principle, i.e. they may persuade the Tribunal that the decision taken on a 

prior occasion propounded the correct interpretation o f existing law. Plainly, 

in this case prior judicial decisions may persuade the court that they took the

' R. Dixon and K. A. A. Khan , Archbold on International Criminal Courts: Practice, Procedure 
and Evidence, 3rd ed. (2009), at 16 (para. 2-21).
 ̂H. P. Glenu, ‘Persuasive Authority’, (1987) 32 M cGill Law Journal 261, at 264.
 ̂Kaing Guek Ea\' alias ‘D u c h Appeal Judgment, Case No. 001/18-07-2007-ECCC/SC, ECCC 

Supreme Court Chamber, 3 February 2012, at para. 305.
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correct approach, but they do not compel this conclusion by the sheer force 

o f their precedential weight.''

What precisely is meant by the persuasive value o f external judicial decisions? 

And how do judges go about assessing persuasive value? In seeking to address 

these questions, some useful lessons may be drawn from the literature on 

precedent in common law countries even though, in the context o f ICL, these 

lessons would have to be treated with caution in view, generally, of the non

applicability o f the doctrine o f binding precedent. In trying to account for the 

constraining force o f precedent in the common law, Duxbury finds that no single 

theory could offer a plausible comprehensive or systematic explanation of why 

precedents constrain.^ Therefore, in relation to this body o f law, the concept o f the 

‘authority’ o f precedent still eludes a ‘satisfactory explanation by reference to 

some overarching theory.’  ̂ This may provide an important insight for the present 

endeavour, as it may tend to suggest a cautious approach with respect to trying to 

formulate a comprehensive theory on persuasiveness. On the contrary, any account 

o f persuasive value may possibly have to be ‘contingent and incomplete.’  ̂ In 

addition, Duxbury notes that, in reality, precedents, unlike statutes, do not bind 

judges in an all-or-nothing fashion and that the ‘binding force o f a precedent is

 ̂Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic. Drago Josipovic, Dragan 
Papic, Vladimir Santic, also known as ‘Vlado Judgment, Case No. IT-95-16-T, ICTY Trial 
Chamber, 14 January 2000, at para. 540.
 ̂ See supra, at 88.

Dnxhurv, The Nature and iu th on t\-o f Precedent (200^) at 24 
 ̂ Ibid., at 30'.
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best explained not in terms o f its validity (this being a non-scalar concept) but in

o

terms o f its authority (of which there can be degrees).’

Indeed, it is notable that, in the analysis undertaken by this research, in some 

cases, individual judges have appeared to disagree, sometimes in a significant 

manner, over the relevance and persuasive value o f the same external judicial 

decision. In this context, while it is acknowledged that it would be the view o f the 

majority which would be binding, such cases may appear to raise questions with 

respect to how the persuasive value o f the same external judicial decision may be 

assessed by different judges. This, in turn, may tend to suggest the significance of 

individual attitudes in the assessment o f persuasive value. The next part considers 

some such cases.

3. One man’s food...

From an analysis o f the judgments, in some cases, judges have appeared to assess 

the relevance and persuasive value o f the same external judicial decisions quite 

differently. A notable case, in this respect, is the Hadzihasanovic et al. Decision 

on Interlocutory Appeal Challenging Jurisdiction in Relation to Command 

Responsibility (‘the Hadzihasanovic decision’).^ Although an interlocutory appeal 

decision, not a judgment, this decision is nevertheless examined here on account of

* See Duxbury, supra  at note 6,at 23.
 ̂ The Prosecutor v. Enver Hadzihasanovic, Am ir Kubura, Decision on Interlocutory Appeal 

Challenging Jurisdiction in Relation to Command Responsibility, Case No. IT -01-47-AR 72, ICTY  
Appeals Chamber, 16 July 2003 ( ‘the H adzihasanovic  decision’).
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its relevance to this topic. In this decision, the Appeals Chamber (Meron, Pocar, 

Shahabuddeen, Hunt, Giiney) determined, by a three to two majority (Meron, 

Pocar and Giiney constituted the majority, and Shahabuddeen and Hunt the 

minority), that an accused cannot be charged on the basis o f command 

responsibiHty for crimes committed by a subordinate before the said accused 

assumed command over that subordinate.''^ In examining this decision, Cryer notes 

that ‘[b]oth sides in this imbroglio looked at the previous applications o f the 

principle o f command responsibility, and agreed that there was no specific case 

where a person had been convicted on such a basis...’ ' '

1 9Although no previous decision could be found, the majority made reference, 

inter alia, to the Hostage Case decided by the United States Military Tribunal, 

sitting under Control Council Law No. 10 and, in particular, to the case of 

Lieutenant General Kuntze.'^ The majority held, in a footnoted reference, that 

‘[w]hile it is clear that this judgment recognizes a responsibility for failing to 

prevent the recurrence o f killings after an accused has assumed command, it 

contains no reference whatsoever to a responsibility for crimes committed prior to

Ibid., at para. 51. While it is acknowledged that it would be the view o f  the majority which 
would be binding on the parties, both the majority and minority views are discussed here in order 
to illustrate the point that there may be divergences between individual judges on the relevance and 
persuasive value o f  the same decision.
'' R. Cryer, ‘The A d Hoc Tribunals and the Law o f Command Responsibility: A Quiet Earthquake’, 
in S. Darcy and J. Powderly (eds.), Judicial Creativity at the International Criminal Tribunals 
(2010), at 164. Shahabuddeen notes that ‘[ajrgument has been made to the effect that there is no 
knowTi instance in which a commander was regarded as having command responsibility for acts o f 
his subordinates committed before he assumed his command. And that is so’: see the 
Hadzihasanovic et al. decision, supra note 9, at para. 2 (Partial Dissenting Opinion o f Judge 
Shahabuddeen).

The majority opined that the Rome Statute appeared to exclude it. See the Hadzihasanovic et al. 
decision, supra note 9, at para. 46.

In the matter o f  United State's v WUhelm Lift, rt a l .  Trials o f War Criminals Before the 
Ntlmberg Military Tribunals Under Control Council Law No. 10, Vol. XI, at 1230.
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the accused’s assumption o f command.’ '^ Moreover, they proceeded to consider 

that the case o f Kuntze:

constitute[d] an indication that would run contrary to the existence of a 

customary rule establishing command responsibility for crimes committed 

before a superior’s assumption o f command over the perpetrator, and that it 

could certainly not be brought to support the opposite view.'^

In distilling this ‘indication’ from the Kuntze case, it would appear that the 

majority not only found this case relevant to their analysis but also, to some extent, 

persuasive.'^ In their separate opinions, both Judges Shahabuddeen and Hunt 

fundamentally disagreed with the majority’s reading o f Kuntze and this 

‘indication.’ Shahabuddeen considered that, although the indictment against 

Lieutenant General Kuntze was indeed wide, the terms o f this indictment 

‘appeared to stop short o f presenting a charge o f command responsibility’,'^ which 

mode of liability he conceptualized as the failure ‘to discharge a certain 

responsibility to control his troops.’'* Rather, in his view, Kuntze established a 

form o f direct responsibility through omission or commission. Indeed, 

Shahabuddeen proceeded to confrast the case o f Kuntze with that o f in

The H adzihasanovic et al. decision, supra  note 9, at para. 50 (fh 65). Emphasis in original.
Ibid.
The majority may seem to have found this case o f  som e persuasive value, as it furnished an 

indication that would run contrary to the existence o f  a customary rule establishing command 
responsibility for crimes committed before a superior’s assumption o f  command over the 
perpetrator.

The H adzihasanovic et al. decision, supra  note 9, at para. 4 (Partial D issenting Opinion o f  Judge 
Shahabuddeen).

Ibid..
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Yamashita}^ where the accused ‘was arraigned on a charge for a distinct offence 

o f command responsibility.’^̂  Moreover, Shahabuddeen emphasized that Kuntze 

had to be read in its context and, in particular, in the relevant legal narrative of its 

time. He noted that;

[t]he jurisprudence at the time o f the case o f Kuntze suggests a certain 

fluidity: there might be references to the idea o f command responsibility, but 

only in aid o f the fact that the proceedings would relate to some other crime 

involving direct responsibility.^'

There may here, therefore, be a suggestion that, in referring to Kuntze in the course 

o f their reasoning on command responsibility, the majority may have read the case 

out o f context. According to his analysis, Shahabuddeen concluded that Lieutenant 

General Kuntze had not been charged with a distinct crime corresponding to a 

charge o f command responsibility under Article 7(3) o f the ICTY Statute and, 

therefore, inter alia, this case was not relevant to the case at hand and ‘cannot be 

safely relied on as providing authority for the view that a commander can in no 

circumstances have command responsibility for acts o f his subordinates committed 

before he assumed his command.

Trial o f  General Tomoyuki Yamashita, United Nations War Crimes Commission, Law Reports o f  
Trials o f  War Criminals, Vol. IV, Case No. 21, at 3.

The Hadzihasanovic et al. decision, supra note 9, at para. 4 (Partial Dissenting Opinion o f  Judge 
Shahabuddeen).
■' Ibid , at para. 5.

Ibid., at paras. 6-7.
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In a similar vein. Judge Hunt was highly critical of the majority’s appraisal of 

Kuntze. He held that:

[a]s the majority appears to concede, this passage says nothing which could 

suggest that a superior does not have any criminal responsibility for failing 

to punish a subordinate for acts committed before the superior-subordinate 

relationship existed o f which the superior knows or has reason to know only 

that the acts had already been committed.

In the specific circumstances of the Kuntze case. Hunt considered that ‘[a]s none 

of the killings which had taken place before Kuntze had assumed command could 

have been committed by troops who were acting pursuant to orders issued, 

executed and distributed by him, there is no basis in that indictment for convicting 

him upon the basis o f command responsibility for those crimes.’ '̂* In this context, 

Judge Hunt asks ‘[w]hy, then, would the Control Council 10 Tribunal have been 

expected to deal in this passage with the wider issue o f the criminal responsibility 

o f Kuntze for crimes committed by his subordinates before he assumed command? 

The majority does not in the Appeals Chamber Decision suggest any reason, and I 

can see none.’ As such, Hunt considered that the Kuntze case simply was not 

relevant to the specific issue with which the Appeals Chamber was concerned and

The H adzihasanovic et al. decision, supra  note 9, at para. 16 (Separate and Partially Dissenting 
Opinion o f  Judge David Hunt). Emphasis in original.

Ibid., at para. 17. Emphasis in original.
Ibid., at para. 19.
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should have been distinguished. Certainly, Hunt did not consider this case to 

constitute the indication accorded to it by the majority. On the contrary, he held 

that the absence o f discussion, in this case, of the specific issue provided ‘no 

support for the majority’s conclusion that this passage contains an indication 

which runs contrary to the existence o f a command responsibility for crimes 

committed before a superior’s assumption o f command over the perpetrator.’̂ ^

Another notable case in which judges may appear to have disagreed over the 

relevance and/or persuasive value o f the same external judicial decision is in the 

Tadic Trial (McDonald, Stephen, Vohrah), where the majority o f the Trial 

Chamber (Judges Stephen and Vohrah) considered the effective control test set out 

in the ICJ’s Nicaragua case^* to be relevant and persuasive on the question of 

determination o f responsibility and, consequently, on the question of whether 

Article 2 o f the ICTY Statute (on grave breaches o f the Geneva Conventions) was 

applicable.^^ The majority did not consider that Nicaragua was distinguishable, 

even though they acknowledged that ‘the facts o f the Nicaragua case and this case 

are very d i f f e r e n t . T h e  majority rather considered that, despite these differences, 

the ‘essence’ o f Nicaragua was still relevant.^' However, in her dissent. Presiding

He states i  do not accept that the Kuntze case has any bearing upon the issues in this appeal’: see 
the Hadzihasanovic et al. decision, supra note 9, at para. 19 (Separate and Partially Dissenting 
Opinion o f  Judge David Hunt). The question o f distinguishing cases is discussed in more detail 
infra, at 253.

Ibid., at para. 19.
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States o f  

America), Merits, Judgment, I.C.J. Reports 1986, at 14.
Prosecutor v. Dusko Tadic aka ‘Dule \  Judgment, Case No. IT-94-1-T, ICTY Trial Chamber, 7 

May 1997, at para. 585.
Ibid , at para. 586.
Ibid., at para. 588 (emphasis added).
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Judge McDonald was highly critical o f the fact that Nicaragua had not been 

distinguished. She held that:

1 find that the majority’s requirement o f effective control for making a 

determination of agency is founded on a misreading o f the findings in 

Nicaragua and a misapplication o f those findings to the facts o f the case 

before the Trial Chamber.

In particular, she noted that ‘[t]he majority acknowledges some o f the very 

different factual circumstances here from those in Nicaragua... However, it 

appears that the majority ultimately finds these differences to be o f no 

consequence in determining the appropriate test for a finding o f agency, and 

applies the effective control standard employed in Nicaragua. By failing to 

consider the context in which the Nicaragua test of agency was determined, the 

majority erroneously imports the requirement of effective control to an agency 

determination.’^̂  In his extra-curial assessment o f this case, Meron also considers 

that Nicaragua ought to have been disfinguished as it had ‘dealt with quite a 

different q u e s t i o n . H e  posits that:

the problem in the trial chamber’s approach lay not in its interpretation o f 

Nicaragua, but in applying Nicaragua to Tadic at all. Obviously, the

■’* Tadic Trial Judgment, supra note 29, [no paragraph numbers] (Separate and Dissenting Opinion 
of Judge McDonald Regarding the Applicability o f  Article 2 o f  the Statute).

Ibid.
T. Meron, ‘Classification o f  Armed Conflict in the Former Yugoslavia: Nicaragua’s Fallout’ 

(1998) 92 AJIL 236, at 236.
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Nicaragua test addresses only the question o f state responsibility. 

Conceptually, it cannot determine whether a conflict is international or 

internal. In practice, applying the Nicaragua test to the question in Tadic 

produces artificial and incongruous conclusions.^^

Another potential instance o f divergence between judges over the relevance and 

persuasive value o f the same external judicial decisions may have arisen in 

Brdanin, decided by the ICTY Appeals Chamber (Meron, Shahabuddeen, Giiney, 

Vaz, Van Den Wyngaert). In this case, in its consideration o f JCE liability, the 

majority (Meron, Giiney, Vaz, and Van Den Wyngaert) considered two post-WWI 

cases (the Justice and RuSHA cases)^^ to be ‘particularly apposite’, even though

37they had not made use o f the expression ‘joint criminal enterprise.’ In contrast, in 

his partial dissent, Judge Shahabuddeen considered that the Justice and RuSHA 

cases showed ‘similarities with the instant one, but not entirely so’, and should 

have been distinguished on the basis that they concerned significantly different

•JO

legal considerations. In his assessment, Shahabuddeen stated that these cases did 

not concern JCE or a common scheme, but ‘the ordinary case o f one person 

inducing another to commit a crime. Membership by the physical perpetrators o f 

the schemes through which the inducement was made by the accused was not

Meron, see supra  note 34, at 237.
See U nited States v. A ltstoetter et a l., U .S. Military Tribunal, Judgment, 3-4 December 1947 

( ‘Justice C ase’), in Trials o f  War Criminals before the Numberg Military Tribunals under Control 
Council Law No. 10 (1951), vol. Ill; and U nited States v. G reifelt et ah, U.S. Military Tribunal, 
Judgement, 10 March 1948 ( ‘RuSHA C ase’), in Trials o f  War Criminals before the Numberg 
Military Tribunals under Control Council Law N o. 10 (1951), vol. V.

P rosecutor v. R adoslav Brdanin, Judgment, Case N o. IT-99-36-A, ICTY Appeals Chamber, 3 
\pril 2007, at para. 3*13.

Ibid., at para. 16 (Partly D issenting Opinion O f Judge Shahabuddeen).
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relevant to the liability o f the accused. The crimes o f the accused were complete 

without proof o f such membership.

In Krnojelac, the Trial Chamber (Hunt, Mumba, Liu) referred, inter alia, to the 

Nuremberg Judgment and post-WWII jurisprudence, to find that ‘[d]eportation 

requires the displacement o f persons across a national border, to be distinguished 

from forcible transfer which may take place within national boundaries.’"̂® 

However, in his separate opinion in Naletilic et a i ,  Judge Schomburg appeared to 

suggest that the external judicial decisions on which the Krnojelac Trial Chamber 

had relied did not appear to be persuasive on this subject. Schomburg considered 

that the ‘Nuremberg jurisprudence dealt with very specific forms o f deportation 

committed during World War 11. Except maybe for the deportation o f foreigners to 

Germany for the purposes o f slave labour, deportation carried out by the Nazis did 

not necessarily involve the crossing o f a State border.’"”

In Duch, the judges o f the ECCC Supreme Court Chamber also disagreed on the 

relevance and persuasive value o f certain decisions from the ad hoc Tribunals. In 

this case, with respect to the question whether the accused was entitled to a 

remedy on account o f the violation o f his rights by the Cambodian Military Court, 

occasioned by his illegal detention by that Court, the majority o f the ECCC

Brdanin Appeals Judgment, supra note 37, at para. 16 (Partly Dissenting Opinion O f Judge 
Shahabuddeen).

Prosecutor v. M ilorad Krnojelac, Judgment, Case IT-97-25-T, ICTY Trial Chamber, 15 March 
2002, at para. 474.

Prosecutor V. Mladen Naletilic, a.k.a. ‘Tula’, Vinko Martirtovic, a.k.a. ‘5 /e /aJudgm ent, Case 
No. IT-98-34-A, ICTY Appeals Chamber, 3 May 2006, at para. 11 (Separate and Partly Dissenting 
Opinion o f Judge Schomburg).
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Supreme Court Chamber (Srim, Noguchi, Sereyvuth, Rith, Narin) considered four 

decisions o f the ad hoc Tribunals to be not only relevant to the case at hand but 

also persuasive/^ By reference to these external judicial decisions, the majority 

found that the accused was not entitled to any remedy for the violation of his 

rights."^  ̂ However, in their dissent, the minority (Klonowiecka-Milart and 

Jayasinghe) argued that the decisions o f the ad hoc Tribunals were not directly 

relevant and should have been distinguished on the basis o f significantly different 

legal circumstances. They took the view that the legal context o f the ad hoc 

Tribunals was fundamentally different from that o f the ECCC and held that ‘a 

different analysis is required o f an ‘internationalized’ court, which is an emanation 

of the state that called it into being.

The above cases may appear to suggest, inter alia, that in cases where judges may 

have wished to distinguish external judicial decisions, one common approach has 

been, as discussed further in Chapter 6, to dispute their relevance to the case at 

hand.'^^ Therefore, the question o f the persuasive value o f external judicial 

decisions would appear to be linked to their relevance to the case at hand. This 

point is considered in more detail in the next part.

Duch Appeals Judgment, supra note 3, at para. 392.
Ibid., at para. 395.
Ibid., at para. 7 (Partially Dissenting Joint Opinion o f  Judges Agnieszka Klonowiecka-Milart and 

Chandra Nihal .Tayasinghe).
See the discussion on conciliatory approaches in Chapter 6, at 253.
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4. The elements of persuasive value

A convenient point o f departure for considering the persuasive value o f external 

judicial decisions may be that this concept refers to ‘material...regarded as relevant 

to the decision which has to be made by the judge, but is not binding on the 

judge.’'*̂  Therefore, as noted above, before any question o f persuasiveness may 

arise, a given judge would firstly have to consider the external judicial decision 

relevant to the case at hand. Where an external judicial decision may be 

distinguished or may otherwise not be considered relevant, the question o f its 

persuasiveness would not normally arise. As has been noted above, this in some 

cases may not be a straightforward determination to make and different judges 

may arrive at different conclusions as to the relevance o f particular decisions. In 

this context, one author has posited that ‘our depiction o f what is ‘relevant’ and 

what isn’t is, ultimately, based on choice.’"'̂  While this Chapter focuses on

48persuasive value, the subject of relevance is considered in Chapter 6.

A typical definition o f the verb to ‘persuade’ would be to convince (someone) 

through reasoning or a rg u m e n t.T h e  convincing, in this case, as underscored in 

Kupreskic et a l ,  relates to the existence, state or proper interpretation o f a rule of

C. McCrudden, ‘A Common Law o f  Human Rights?: Transnational Judicial Conversations on 
Constitutional R ights’, (2000) 20 OJLS 499, at 502.

P. Zumbansen. ‘What lies Before, Behind and Beneath a Case? Five Minutes on Transnational 
Lawyering and the Consequences for Legal Education’, Osgoode Hall Law School Com parative  
Research in Law  & P o litica l Econom y, Research Paper No. 62/2013, at 19 

See infra, at 261.
See the Oxford English Dictionary Online, http://oxforddictionaries.com (Last accessed: 1 March 

2014).
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international law.^® Therefore, for example, the reasoning o f an external judicial 

decision may serve to influence or convince a judge as to the proper interpretation 

of a given rule o f law. In this sense, a key element o f persuasiveness may be the 

quality o f its reasoning. However, as will be discussed, the assessment of, and 

significance attached to the quality o f reasoning may vary from judge to judge and 

may, in part, relate to how the specific legal issue would have been 

conceptualized.^’ Moreover, given that the reasoning o f the external judicial 

decisions would generally be embedded in the specific context o f the case in 

which it arises and the legal narrative o f its time, it has been suggested that judges 

relying on such reasoning may, to some extent, potentially have to engage in some 

degree o f reconstruction.^^

Moreover, there may be other relevant factors in determining the persuasive value 

o f external judicial decisions which may not be regarded as intrinsic to the 

reasoning o f the decision itself Reasons which may be considered persuasive by 

Judge A, even given potentially similar circumstances, may not necessarily be 

considered persuasive by Judge B. Therefore, persuasive value may also be 

contingent on who has to be persuaded  and, thus, on the specific attitudes of 

individual judges. Persuasive value may also depend, inter alia, on the authority 

that the judicial body delivering the decision may enjoy. These are some possible 

factors which may be relevant to an understanding o f the notion o f persuasive

Kupreskic et al. Trial Judgment, supra  note 4, at para. 540.
See supra, at 100.
Zumbansen refers to precedent at the dom estic level, noting that ‘[p]recedent, in law, is caught 

up in legal narrative. That narrative, the reconstruction o f  meaning along what becom es a ‘line o f  
cases’, is always embedded, .in an infinite number o f  alternative narratives’: see Zumbansen, supra 
note 47, at 6.
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value of external judicial decisions. However, it is important also to bear in mind, 

at this stage, the caution that any explanation o f this notion is likely to be 

contingent and incomplete. With this in mind, the next part attempts to articulate 

some elements which may potentially play a role in a judge’s assessment of 

persuasive value.^^ These elements have been organized as;

1. Extrinsic elements;

2. Intrinsic elements.

The next part will consider them in turn.

5. The extrinsic elements

As noted above, one aspect o f the persuasive value o f external judicial decisions 

may relate to who has to be persuaded and, therefore, the specific attitudes of 

individual judges would be significant in this respect. Moreover, in his 

consideration o f the authoritative value o f precedents in domestic courts, Duxbury 

notes that ‘[t]he weight o f precedent can depend on many factors. Generally 

speaking, the higher the court the stronger the precedent...A precedent which

”  These factors do not purport to be exhaustive and, indeed, the literature refers to other factors 
which may have an influence on persuasive value, such as prestige, which, however, on account o f  
the legal m ethodology o f  this research, may not be examined here. For instance, writing in 
connection with the Supreme Court o f  Western Australia, Smyth notes that: ‘[t]here are several 
factors that could potentially explain why the Victorian and N ew  South W ales supreme courts were 
cited more than courts o f  the other States and Territories. One reason is that citations to another 
State supreme court depend on the relative prestige o f  that court, and the prestige o f  the Victorian 
and N ew  South W ales supreme courts exceeds that o f  other intermediate appellate courts in 
Australia’: R. Smyth, ‘Citation o f  Judicial and Academic Authority in the Supreme Court o f  
Western Australia’, (2001-2002) 30 Western Australian Law  R eview  1, at 17.
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represents the unanimous view of a panel o f judges will probably be more 

authoritative than one which represents a majority view, or one which represents 

the view o f a judge deciding alone.’ '̂* The above elements would tend to indicate 

that there may be several elements, extrinsic to the reasoning o f the judicial 

decision, which may potentially influence an assessment o f its persuasive value. 

Some o f these elements may include:

1. The attitudes o f individual judges;

2. The authority of the forum;

3. The character of the decision; and

4. The effect o f successive citations.

A. The attitudes of individual judges

International judges may have differing attitudes, inter alia, to the interpretation 

and application o f the doctrine o f sources which may be ‘inspired by their legal 

training and/or understanding o f international criminal law’s normativity’,̂  ̂ and 

which may, in turn, influence their assessments o f the persuasive value o f external 

judicial decisions. Cassese suggests that ‘differences originating from varying 

legal approaches may influence the appraisal by an international judge of the

Duxbury, supra note 6, at 62.
I . Grover, ‘A Call to Arms: Fundamental Dilemmas Confronting the Interpretation o f  Crimes in 

the Rome Statute o f the International Criminal Court’, (2010) 21 EJIL 543, at 547.

I l l



significance o f  case law....Th[e] difference in cultural background and legal 

training o f international judges often leads to different legal decisions.

At the outset, it should be noted that, although this feature may not be unique to 

the international system, it may acquire particular significance with respect to this 

system. For instance, unlike their national counterparts, international judges 

generally hail from different legal systems and may, therefore, bring to the bench 

specific national attitudes. In this respect, Cassese suggests that, in general, it is 

easy to see why judges from common law backgrounds may tend to prefer using 

judicial decisions directly to resolve the legal problems before them.^’

Another specific characteristic o f  the international criminal system is that, as 

Byrne notes, ‘the international criminal law judge is a centrally important, but

The author suggests that ‘[j]udges trained in common law systems naturally tend to attach great 
importance to cases as ‘precedents’ and are inclined to apply such ‘precedents’ without asking 
themselves whether they evince the formation of, or crystallize, an international customary rule, or 
instead testify to the proper interpretation o f  a treaty or customary rule offered by another court. In 
contrast, judges from civil law countries, where judicial precedents have less weight and criminal 
codes enjoy a decisive legal status, tend to play down judicial decisions, or at least to first ask 
themselves, before relying upon such decisions, what legal status should be attached to them in 
international proceedings’: see A. Cassese, International Criminal Law  (2008), at 18. Emphasis 
omitted.

In his view, ‘their mentality and legal training lead them to act as if  they were working within a 
court in the United States, the United Kingdom or Australia. Thus, often they tend to apply the 
doctrine o f judicial precedent and follow the case law o f other courts as if  they were national 
judges in a common law country’: see A. Cassese, ‘The Influence o f  the European Court o f  Human 
Rights on International Criminal Tribunals - Some Methodological Rem arks’, in M. Bergsmo (ed.) 
Human Rights and Criminal Justice For the Downtrodden: Essays in H onour o f  Asbjorn Eide 
(2003), at 21-22. See also I. Bantekas, ‘Reflections on Some Sources and Methods o f International 
Criminal and Humanitarian Law ’, (2006) 6 International Criminal Law Review  121, at 132. For a 
consideration o f  the potential relationship between justices’ backgrounds and the fi'equency o f their 
foreign precedent citations in the domestic sphere, see W. C. Chang and J. R. Yeh, ‘Judges as 
Discursive Agent: The Use o f  Foreign Precedents by the Constitutional Court o f  Taiwan’, in T. 
Groppi and M. C. Ponthoreau (eds.), The Use o f  Foreign Precedents By Constitutional Judges 
(2013), at 382-383.

112



ephemeral, figure.’ *̂ She makes reference to the phenomenon o f the ‘ever- 

revolving door’ o f the members o f the international criminal bench. In view of 

this relative turnover o f international judges, it may potentially be more difficult 

for the process o f ‘acculturation’ -  the process by which actors adopt the beliefs 

and behavioural patterns o f the surrounding culture^® -  to take root and, therefore, 

the individual attitudes o f the judges, rather than the collective culture o f the court, 

may be seen to remain strong.

To some extent, the persuasive value o f external judicial decision could be related 

to the manner in which a judge may conceptualize a particular legal issue.^' For 

instance, in his discussion o f the nature o f command responsibility. Judge 

Shahabuddeen considered that this mode o f liability may be conceptualized as 

either the liability o f the commander for failing in his duty to exercise proper 

control over his subordinate or as the liability o f the commander for participating 

in the crime actually committed by his subordinate.^^ In this case, the specific 

manner in which Shahabuddeen may appear to have understood this issue as a 

form o f serious dereliction o f duty may have influenced his reading o f external 

judicial decisions. In this context, he considered that:

R. Byrne, ‘The N ew  Public International Lawyer and the Hidden Art o f  International Criminal 
Trial Practice’, (2004) 25 Conn J Int'l L .243, at 259 (emphasis added).

Ibid., at 258-259.
R. Goodman and D. Jinks, ‘International Law and State Socialization; Conceptual, Empirical and 

Normative Challenges’, (2005) 54 Duke L J 983, at 992.
See Cryer, supra note 11, at 174.
See P rosecutor v. N aser Oric, Judgment. Case No. IT-03-68-A, ICTY .Appeals Chamber, 3 July 

2008, at para. 18 (Declaration O f Judge Shahabuddeen).
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...the language o f several cases does suggest that the commander himself 

committed the crime o f the subordinate. However, in my view, those cases 

are to be construed as resting on the basis that punishment fo r  the actual 

crime committed by the subordinate is only the measure ofpunishment o f  the 

commander fo r  his failure to control the subordinate. Considered in this 

way, those cases are correct. If they are not to be so construed and have as a 

result led to punishment of the commander for participating in the actual 

crimes committed by his subordinates, they have misrepresented the true 

meaning o f the doctrine o f command responsibility in international criminal 

law. Practitioners are familiar with the procedure of construing a case so as 

to reconcile it, if possible, with common sense.^^

In the above passage, while acknowledging that a number o f cases had 

conceptualized command responsibility as responsibility for the underlying 

crimes, Shahabuddeen may potentially appear to suggest that it may be appropriate 

for a judge to reconstruct the meaning o f these cases in order to bring them to 

reflect the true meaning o f the doctrine o f command responsibility. In his analysis 

of, inter alia, this statement, Cryer considers that this view may appear to imply 

that ‘it is appropriate to recast cases if  it is possible to do so, to see them as

Oric Appeals Judgment, supra note 62, at para. 25 (Declaration O f Judge Shahabuddeen). 
Emphasis added.
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supporting a particular point o f view, and that a judge’s personal view on point is 

an acceptable grounding for such re-reading.’ '̂'

A specific application o f Shahabuddeen’s approach may be seen with respect to 

his reading o f Yamashita!’̂  With respect to this case, he states:

[i]t is true that there have been cases holding that a commander, though not 

personally involved, is liable for the lawless acts o f his troops as if  they had 

been committed by him. However, as it was said by the United States 

Military Commission in Yamashita, ‘It is absurd... to consider a commander 

a murderer or rapist because one o f his soldiers commits a murder or a rape’. 

The physical improbability o f  a commander being able to commit, say, a 

thousand rapes in a single day leads to the view that, when it is said that the 

commander is himself guilty o f the crimes o f his subordinates, what is meant 

is not that he himself personally committed the crimes but that the 

punishment for his crime o f failing to control his subordinates should be 

measured by the punishment o f his subordinates for the actual crimes 

committed by them.^^

From the above passage, Shahabuddeen would appear to have found the

Yamashita decision to bear some persuasive value in support o f his view on the

^  Cryer, supra note 11, at 81. In this context, Cryer notes some potential similarities between this 
approach and that advocated by Dworkin. See also R. Dworkin, ‘The Judge’s New Role: Should 
Personal Convictions Count?’ (2003) 1 JICJ 4, at 4.

Trial o f  General Tomoyuki Yamashita, supra note 19, at 3. Shahabuddeen also makes reference 
to internal decisions, such as the Halilovic and Hndiiha'tanovic Trial Judgments 
^  Oric Appeals Judgment, supra note 62, at para. 22 (Declaration O f Judge Shahabuddeen).
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nature of command responsibility, namely, that this kind o f responsibility is based 

on a form o f serious dereliction o f duty rather than responsibility for the 

underlying acts. However, it may be submitted that, in this instance, 

Shahabuddeen may have potentially recast Yamashita to suit his particular point of 

view on this subject. Indeed, the precise nature o f command responsibility may not 

appear to emerge as clearly in Yamashita as Shahabuddeen would appear to 

suggest. Indeed, Cryer considers that although some aspects may indicate that the 

US Military Commission appeared, at times, to conceive o f command 

responsibility as an unlawftil breach o f duty, the case ‘contains much, in fact, that 

contradicts the idea that it was setting out a form o f simple dereliction o f duty.’^̂  

In this context, he proceeds to consider that this case ‘on balance looked more like 

responsibility for the underlying crimes.’ *̂

The approach suggested by Shahabuddeen o f recasting decisions, if  possible, to 

see them as supporting a judge’s personal view on point may, therefore, potentially 

appear quite flexible. In this context, referring to the principle o f nullum crimen 

sine lege, in his extra curial writings, Shahabuddeen has stated that although it is 

difficult to exaggerate the importance o f the nullum crimen principle, perhaps this 

principle ‘should not be exaggerated.’^̂  Shahabuddeen’s approach may here be 

compared with Judge Cassese’s approach, who would appear to place considerable 

emphasis on the principle o f (strict) legality in international criminal adjudication,

Cryer, supra note 11, at 171.
“  Ibid., at 172.

M. Shahabuddeen, ‘Does the Principle o f Legality Stand in the Way o f Progressive Development 
o f Law?’, (2004) 2 JICJ 1007, at 1017.
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including with respect to the use o f external judicial decisions.™ As noted in the 

literature rev iew /' Cassese distinguishes between a ‘wise’ and ‘wild’ approach to 

using such decisions. In his view, the wise approach would imply ‘a rigorous legal 

conception o f the role and functions o f international tribunals and the sources of

72law from which they may draw.’ The fiindamental premise for this approach 

would be that international criminal judges may only use national and international 

case law in accordance with Article 38(l)(d) o f the ICJ Statute. Consequently, 

Cassese considers that:

the judges in question may only refer to such case law..., in order to establish 

(i) whether a customary international rule has formed, or (ii) whether a 

general principle o f international law exists, or to determine (iii) whether the 

interpretation o f an international rule adopted by another judge is convincing 

and, if  so, applicable.’^

According to Cassese, this approach not only assumes that international criminal 

judges are aware o f the pre-eminence o f international law with respect to national 

law but also that they are aware o f the pre-eminence o f the law governing the

™ Although Cassese refers to the principle o f  strict legality, in the context o f  international law, the 
requirement that strict legality is applied appears to be more aspirational, given that, as he h im self 
admits, ‘[t]he principle is still far from being fiilly applicable in international law, which still 
includes many rules that are loose in their scope and purport’; see Cassese, supra  note 56, at 41.

See supra, at 20.
Cassese, supra  note 57. at 20.
Ibid., at 20. Emphasis omitted.
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international court in question, with respect to other international legal systems/'^ 

Moreover, he considers that:

this approach is necessary not only for reasons o f legal rigour, but also to 

satisfy the fiindamental requirements o f the principle o f fair trial, especially 

the obligation derived from this principle, to respect the rights of the 

accused. Indeed, the adoption o f a legally rigorous approach reduces the 

margin for arbitrary decisions by the international judge {arbitrum judicis):

If the defence knows in advance the legal logic that can and will be followed 

by the judges, their conclusions may reasonably be anticipated. If, on the 

contrary, the judges proceed a little ‘too rapidly', their reasoning is less 

foreseeable, and the defence is deprived o f the means to reasonably 

anticipate the judges’ conclusions.^^

The above passage may therefore suggest that Cassese would appear to prioritize 

the foreseeability o f legal reasoning in relation to the use o f external judicial 

decisions, as an element not only o f legal rigour but also o f the principle o f fair 

trial. In this context, Cassese would not appear to hold the view that cases may be 

recast to support a particular line o f reasoning. In this respect, he would appear to 

critique cases where judges have approached external judicial decisions ‘directly 

to resolve the legal problem before them [...or where] they have simply quoted 

national or international judgements in support o f a conclusion that they had

Cassese, supra note 57, at 21. Emphasis omitted.
Ibid. (emphasis omitted).
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already reached by other means o f legal reasoning, without indicating...the value 

or significance o f their reference to the case law o f other national or international 

courts.

While it would fall beyond the scope o f this research to assess the relative merits 

o f Shahabuddeen’s and Cassese’s approaches, the aim of this discussion has been 

to highlight the point that different judges may have different approaches to 

external judicial decisions and these may influence how they may assess 

persuasive value. In this context, another aspect which may influence persuasive 

value is the authority o f the forum, a subject which is considered next.

B. The authority of the forum

The persuasive value o f extemal judicial decisions may depend, inter aha, on ‘the 

type o f court making [the] determination.’^̂  Jia argues that the persuasive value of 

an extemal judicial decision may relate, in part, to the fact that ‘the organ or the 

person that pronounces the opinion is authoritative by virtue of an enabling statute:

n o

it or he is conferred with legal power to state the opinion authoritatively.’ The 

authority o f the forum, therefore, relates to overall power o f a particular forum to 

make authoritative pronouncements on the existence, state or proper interpretation 

o f rules o f international law. It concerns the question o f why, where two courts

Cassese, supra  note 57, at 21-22.
Dixon and Khan, supra  note 1, at 12 (para. 2-17).
B. B. Jia, ‘Judicial decisions as a source o f  international law and the defence o f  duress in murder 

or other cases arising from armed conflict’ in S. Y ee and T. Wang Teds.), International L aw  in the 
P ost-C o ld  War World: E ssays in M em ory o f  L i H aopei (2001), at 84.
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may offer a differing interpretation o f the same rule o f international law, the 

interpretation o f one court may potentially be regarded as more persuasive than the 

other

In his analysis o f the authority o f various judicial fora to render persuasive 

pronouncements on the existence, state or proper interpretation of rules of 

international law, Schwarzenberger puts forward a system for grading courts and 

other law-determining agencies on the basis o f three criteria:

[i]n the first place, a party that is interested in the application of a rule of law 

is less likely to take a detached view o f the exact content or scope o f a legal 

principle than disinterested outsiders. Secondly, an element that is connected 

exclusively with any one state is less likely to represent a detached view of 

rules o f international law than one that is common to several nations or 

independent o f any. Thirdly, the degree o f skill and technical qualification

o n

embodied by the element concerned is obviously o f the highest importance.

According to this hierarchy, decisions o f international courts and tribunals should 

be accorded the highest persuasive value. The less these three criteria are fulfilled, 

the lower down the hierarchy the decisions o f particular courts or tribunals would

For instance, Schwarzenberger argues that ‘in cases in which the Pennanent Court o f  
International Justice or the International Court o f  Justice has determined a rule o f  international law, 
relatively small importance need be attached to contradictory decisions of, say, mixed arbitral 
tribunals’: see G. Schwarzenberger, ‘The Inductive Approach to International Law ’, (1947) 60 
Harv L Rev 539, at 553.
“  Ibid., at 552.
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feature. In this respect, in Kupreskic et a i ,  the Trial Chamber underscored the 

need ‘to distinguish between various categories o f decisions and consequently to

the weight they may be given for the purpose of finding an international rule or

82principle.’

(1) The generalist or specialist character o f  courts and tribunals

Romano suggests that ‘despite the fact that international courts are formally all 

equal and self-contained, international judges unconsciously recognize divisions 

and hierarchies. Empirical observation suggests that courts are divided between 

generalist (i.e. the ICJ) and specialized fora, meaning all other international 

courts.’*̂  Although, formally, the ICJ has not been bestowed with ‘exclusive 

jurisdiction by the UN Charter’, Shahabuddeen considers that it is generally 

acknowledged as the summit o f authority o f the various international adjudicating 

bodies.

In this context, judges at international criminal courts and tribunals have generally 

shown deference towards the holdings o f the ICJ. For instance, in Aleksovski, the 

Appeals Chamber (May, Mumba, Hunt, Tieya, Robinson) emphasized that the

Schwarzenberger, supra  note 79, at 553.
The Chamber underscored the relationship between the authority o f  the forum and the persuasive 

value o f  external judicial decisions: see Kupreskic et a l  Trial Judgment, supra  note 4, at para. 541. 
A lso see infra, at 222.

C. P.R. Romano, ‘Deciphering the Grammar o f  the International Jurisprudential D ialogue’
(2009) 41 Int'LL & Pol 755, at 773.

D. Anderson, ‘The “Disordered M edley” o f  International Tribunals And the Coherence o f  
International Law’ in K. H. Kaikobad and M. Bohlander, International Law  and Power: 
P erspectives on Le^al O rder and Justice: E ssays in Honour o f  Colin Warhrick f2009), at 392.

M. Shahabuddeen, Precedent in the W orld Court (1996), at 8.
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I

decisions o f the ICJ may be accorded considerable weight ‘due to their perceived

or
status as authoritative expressions o f the law.’ O f course, his is not to imply that 

the judges at these courts and tribunals would consider themselves, in any way, 

bound by the holdings of the ICJ. In response to the Appellants’ contention, in 

Celebici, that ‘when the ICJ has determined an issue, the Tribunal should follow it, 

(1) because o f the ICJ’s position within the United Nations Charter, and (2) 

because o f the value of precedent’,*̂  the Appeals Chamber (Hunt, Riad, Nieto- 

Navia, Bennouna, Pocar) emphasized that:

this Tribunal is an autonomous international judicial body, and although the 

ICJ is the ‘principal judicial organ’ within the United Nations system to 

which the Tribunal belongs, there is no hierarchical relationship between the 

two courts. Although the Appeals Chamber will necessarily take into 

consideration other decisions o f international courts, it may, after careful

QO

consideration, come to a different conclusion.

P rosecutor  y. Zlatko Aleksovski, Judgment, Case No. IT -95-14/1-A , ICTY Appeals Chamber, 24 
March 2000, at para. 96. See also, inter alia , the Kupreskic et al. Trial Judgment, where reference 
w as made to the ‘authoritative v iew ’ o f  the ICJ: K upreskic et al. Trial Judgment, supra  note 4, at 
para, 525; reference to the ICJ’s holdings on the customary international law status o f  the Geneva 
Conventions in Prosecutor v. Zejnil Delalic, Zdravko M ucic (aka ‘P avo  ’), Hazim Delic, and Esad  
Landzo (aka Z e n g a ’), Judgment, Case No. IT-96-21-A, ICTY Appeals Chamber, 20 February 
2001, at para. 140 {"Celebici Appeals Judgment’); reference to the ICJ’s holdings on the IHL 
principles o f  distinction and protection in P rosecutor v. D ario  K ordiz an d  M ario Cerkez, 
Judgment, Case N o. IT-95-14/2-A , ICTY Appeals Chamber, 17 December 2004, at para. 54; 
reference to the ICJ’s holdings on peacekeeping m issions in P rosecu tor  v. Issa Hassan Sesay, 
M orris Kallon, Augustine G bao, Judgment, Case No. SC SL-04-15-T , SCSL Trial Chamber, 2 
March 2009, at para. 222 Trial Judgment’); and reference to the ICJ’s holdings on
reparations in Duch  Appeals Judgment, supra  note 3, at paras. 645-646 .

C elebici Appeals Judgment, supra  note 86, at para. 21.
Ibid., at para. 24.
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(2) The emergence o f  networks

As noted in the literature review, the transjudicial dialogue approach would place 

emphasis, inter alia, on the ‘increased peer consciousness amongst apex judges, a 

common judicial mission o f individual/minority protection, and an enhanced 

sensitivity toward the possibilities o f ‘persuasive a u t h o r i t y B y  reason o f its 

methodology, this research has not been able to make findings with respect to this 

element and the ensuing discussion is based, mainly, on the literature. The 

discussion here, therefore, limits itself to considering some factors which may 

potentially facilitate the emergence o f transjudicial networks. In this context, in 

their research o f international courts, Terris et al. note that some courts ‘have 

closer relationships than others, which inevitably instigates more intensive 

e x c h a n g e . I n  the context o f domestic human rights practice, McCrudden 

observes:

[w]e can identify several examples where a deliberate ‘alliance’ appears to 

be the basis for the citation o f foreign sources; where having regard to the 

judicial decisions o f other jurisdictions in the area o f human rights is 

perceived as part o f a larger project o f economic or social integration, or as a 

continuation o f a common history.^'

See B. Flanagan and S. Ahem, ‘Judicial Decision-Making and Transnational Law: A Survey of 
Common Law Supreme Court Judges’, (2011) 60 ICLQ 1, at 2.

D. Terris, C. P. R. Romano, and L. Swigart, The International Judge: An Introduction to the 
Men and Women Who Decide the World's Cases (2007), at 120.

VlcCrudden, supra note 46, at 521.
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It may appear that the emergence o f  closer relations between judges at particular 

courts and tribunals may be influenced by inter alia, (1) a common history; (2) a 

common legal and/or institutional framework; (3) a common jurisdiction ratione 

materiae', and/or (4) a common project and/or values.

The ad hoc Tribunals, for instance, have often emphasized the common history 

between themselves and the Nuremberg and Tokyo Tribunals. In Tadic, the Trial 

Chamber referred to the Nuremberg Tribunal as the ICTY’s ‘closest historical 

precedent.’^̂  The alliance between the ICTY and the ICTR themselves is based on 

a number o f  the above grounds, including a common history and a common legal

93and institutional framework. Indeed, Terris et al. refer to the alliance between the 

ICTY and the ICTR as ‘Siamese twins, connected by the head, as they share the 

same appellate chamber.'^'* Similarly, in RUF, the Trial Chamber (Boutet, 

Mutanga Itoe, Thompson) referred to the ICTY as ‘our tribunal.

Tadic Trial Judgment, supra note 29, at para. 705.
In this context, Judge Shahabuddeen emphasized that ‘the ICTY Appeals Chamber is legally 

distinct from the ICTR Appeals Chamber, [although] the membership o f  the two Appeals 
Chambers is the same. For this and other reasons, decisions o f  one Appeals Chamber are highly 
persuasive with the other’: see Prosecutor v. MirosIa\' Kvocka, Mlado Radic, Zoran Zigic. 
Dragoljub Prcac, Judgment, Case No. IT-98-30/1-A, ICTY Appeals Chamber, 28 February 2005, 
at para. 41 (Separate Opinion O f Judge Shahabuddeen). For instance, Tracol notes that ‘a review of 
the ICTR appeals judgments demonstrates that the ICTR Appeals Chamber often refers to, quotes, 
concurs, and eventually endorses the findings o f  the ICTY Appeals Chamber’: see X. Tracol, ‘The 
Precedent o f  Appeals Chambers Decisions in the International Criminal Tribunals’, (2004) 17 LJIL 
67, at 99. In this context, Cryer notes that ‘[t]he reason for creating a jo in t appeals chamber was 
that there should be consistency between the jurisprudence o f the two Tribunals’: see R. Cryer, 
‘Neither Here Nor There? The Status of International Criminal Jurisprudence in the International 
and UK Legal Orders’, in K. H. Kaikobad and M. Bohlander (eds.), International Law and Power: 
Perspectives on Legal Order and Justice: Essays in Honour o f  Colin Warbrick (2009) 183, at 186 
(fil 17).

Terris et al., supra note 90, at 120.
RU F  Trial Judgment, supra note 86, at para. 972 (emphasis added).
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However, networks may develop also between courts and tribunals not operating 

in the same branch o f international law. For instance, in Kunarac et a l,  the Trial 

Chamber (Mumba, Hunt, Pocar) evoked the common goals and values of 

international humanitarian law and human rights law to explain its recourse, inter 

alia, to decisions o f human rights c o u r t s . I n  this context, Mese notes that the 

‘ideological and political link between the human rights conventions and 

international criminal tribunals is visible in many ways.’^̂  In this context, 

membership o f the same judicial network could potentially have some bearing on 

how decisions rendered by judges within that network may be assessed.

C. The character of the decision

Another factor which may influence the persuasive value o f external judicial 

decisions may relate to their character, in that decisions which would have been 

adopted unanimously may potentially be seen to carry more persuasive value than 

majority decisions, which could contain a number o f dissenting voices. In the 

domestic context, Duxbury notes that ‘the most authoritative precedents are likely 

to be those which represent unanimous r e a s o n i n g . W i t h  respect to dissenting 

opinion, Llewellyn considers that such dissents ‘[ajlways...somewhat weaken the

Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Judgment, Case No. IT- 
96-23&IT-96-23/1-A, ICTY Appeals Chamber, 12 June 2002, at para. 467. Cassese observed, as 
noted, that ‘the use o f jurisprudence from the ECtHR by the ad hoc Tribunals is ‘also due to the 
similitude between the interests protected by the European Court and the two ad hoc criminal 
tribunals’: see Cassese, supra note 57, at 26.

E. Mose, ‘Impact o f human rights conventions on the two ad hoc Tribunals’, in M. Bergsmo 
(ed.). Human Rights and Criminal Justice For the Downtrodden: Essays in Honour o f  Asbjorn 
Eide (2002), at 181.

Duxbury, supra note 6, at 65.
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authority o f the case.’^̂  For instance, in his separate opinion in Oric, Judge 

Schomburg appeared to suggest that the dissenting opinions to the Hadzihasanovic 

Appeal Decision on jurisdiction could have weakened the persuasive value o f that 

decision. He pointed out that ‘the relevant issue o f the Hadzihasanovic Appeal 

Decision on Jurisdiction was decided by majority, with two remarkable and erudite 

Dissents...’

The fact that a finding on a particular issue may not have been folly litigated may 

also potentially influence the persuasive value o f that finding, particularly if  it 

would appear to contradict previous decisions. Thus, for instance, in the context of 

internal case law, in Krnojelac, the Trial Chamber held, by reference, inter alia, to 

internal and external judicial decisions, that deportation required the displacement 

o f persons across a national border. It then proceeded to consider the Nikolic Rule 

61 Decision'®' (which appeared to contradict this view), but held that ‘[t]his Trial 

Chamber does not accept as persuasive the only previous decision o f this Tribunal 

which states to the contrary, and it notes that this decision did not follow folly 

litigated trial proceedings.’ '*’̂

In considering the issue o f convictions for genocide on the basis o f Article 7(3) of 

the ICTY Stafote, in Blagojevic et a l ,  the Trial Chamber (Liu, Vassylenko,

K. Llewellyn, The Bramble Bush: The Classic Lectures on the Law and Law School (2008), at 
65.

Oric Appeals Judgment, supra note 62, at para. 4 (Separate and Partially Dissenting Opinion o f  
Judge Schomburg).

Prosecutor v Nikolic a/k/a ‘Jenki Decision on the Review o f Indictment pursuant to Rule 61 o f  
the Rules o f  Procedure and Evidence, Case No. IT-94-2-R61, 20 October 1995, at para. 23.

Krnojelac Trial Judgment, supra note 40, at para. 474. Emphasis added.
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Argibay) noted that ‘such convictions have so far been entered under Article 

4(3)(a) [of the ICTY Statute]’.'®̂  In this respect, the Trial Chamber noted that the 

only exception to this was the Kambanda Sentencing Judgement. However, the 

Blagojevic et al. Trial Chamber would appear not to have found the approach 

taken in Kambanda particularly persuasive as the specific issue had not been 

litigated but resulted from the accused’s guilty plea. The Chamber stated that:

[t]his sentencing judgement may not be o f great relevance for this specific 

aspect. Kambanda pleaded guilty to all charges o f his indictment, including 

genocide, conspiracy to commit genocide, direct and public incitement to 

commit genocide, complicity... Convictions were entered by the Trial 

Chamber, confinned on appeal, on all these charges, on the basis of 

Kambanda’s guiky plea, in contradiction with the consistent Tribunals’ case 

law, whereby an accused cannot be convicted o f both genocide and 

complicity in genocide.''^'*

Therefore, the character o f the decision may also be a factor in assessing its 

persuasive value.

Prosecutor v. Vidoje Blagojevic, Dragan Jokic, Judgment, IT-02-60-T, ICTY Trial Chamber 
(Liu, Vassylenko, Argibay), 17 January 2005, at 682.

Prosecutor v. Vidoje Blagojevic, Dragan Jokic, Judgment. IT-02-60-T, ICTY Trial Chamber 
(Liu, Vassylenko, Argit)ay), 17 January 2005, at 682 f̂h 2i2o).
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D. The effect of successive citations

The persuasive value o f external judicial decisions may further be influenced by 

successive positive citations, whose ‘echo effect’ could serve to strengthen the 

persuasive value o f those d e c i s i o n s . I t  should be borne in mind, however, that 

there may be a number o f  factors which could potentially influence the chances o f  

judicial decisions being subsequently cited. Some o f  these factors may appear to 

have little to do with the quality o f  the decisions in question. In a study examining 

the use o f  foreign decisions in the domestic sphere, for instance, it has been 

observed that ‘any assumption o f  egalitarianism would be highly unrealistic.’'*’̂  

From the literature, some o f  the relevant factors in this regard could include: the 

submissions o f  the parties; l anguage;access ib i l i ty  issues; the familiarity o f  the 

judges (and other potentially relevant actors, such as law clerks) with foreign 

jurisdictions/legal systems; as well as the size and proximity o f  those jurisdictions.

Romano, supra note 82, at 770.
McCormick proceeds to characterize the universe o f citable decisions an ‘uneven playing field': 

see P. McCormick, ‘The Evolution o f Coordinate Precedential Authority in Canada: Interprovincial 
Citations o f Judicial Authority 1922-92’, (1994) 32 Osgoode H all Law Journal 271, at 282.

In the context o f  the Supreme Court o f  Israel, it has been noted that ‘[i]t seems that language is 
the main barrier that prevents the ‘migration’ o f legal concepts from certain European countries 
such as France, Italy and Spain...’: see S. Navot. ‘Israel: Creating a Constitution -  The Use o f  
Foreign Precedents by the Supreme Court (1994-2010), in T. Groppi and M. C. Ponthoreau (eds.). 
The Use o f  Foreign Precedents B y Constitutional Judges (2013), at 147.

In their analysis o f  citation patterns in the ICTY, Bohlander and Findlay hypothesize that the 
selection of external sources could be ‘based on the research -  and consequently the command o f 
languages -  o f the judges’ assistants, without any major intervention by the judges in the selection 
o f the sources that made it into the footnotes, (the presumption being that most o f  these assistants 
speak one or two o f  the working languages o f  the ICTY and rarely possess any noteworthy 
command o f other languages). [... This] scenario would amount to an abdication o f responsibility 
by the judges. One former judge, the American Patricia Wald, has already publicly voiced some 
concern during her term at the ICTY  that the ‘shades o f  the law clerks debate’ in the US were 
casting themselves over the ICTY, where each judge has his own assistant, and each chamber has a 
number o f so-called ‘floaters’, who work for the chamber as a whole, rather than for an individual 
judge. The recruitment o f  the assistants and their command o f languages may therefore have a 
bearing at least on the scope o f the research they offer up to the chamber’: see M. Bohlander and
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For instance, with respect to the question o f famiharity, Bantekas makes the point 

that, because the ‘vast majority’ of the people who assumed judicial appointments 

in international criminal courts and tribunals hailed from common law 

backgrounds, they were more likely to cite decisions from common law 

ju risd ic tio n s .S im ila rly , because several o f the international judges, and of the 

staff members, o f the ICC had previously worked at the ad hoc Tribunals, it may 

be possible to argue that they would be more likely to cite cases from the ad hoc 

Tribunals, particularly because they have ‘insider’s knowledge o f the case law of 

these institutions.’"*̂

Conversely, the lack o f familiarity with the jurisdiction from which an external 

judicial decision may originate could potentially lessen the likelihood o f its being 

cited. For instance, with respect to domestic jurisdictions, McCrudden notes that 

‘the type o f regime from which a foreign judicial decision arises markedly affects 

the likelihood of its being cited.’" '  For instance, international judges with 

common law backgrounds, who may be unfamiliar with civil law doctrine and

M. J. Findlay, ‘The Use o f  Domestic Sources as a Basis for International Criminal Law Principles’, 
in The Global Community Yearbook o f  International Law and Jurispmdence (2002), at 12. 
However, in Hategekimana, the Appeals Chamber played down the role o f legal officers in 
judgment drafting, holding that ‘[j]udicial decision-making is the sole purview o f  the judges and 
legal officers...play no role in it’: see lldephonse Hategekimana v. The Prosecutor, Judgement, Case 
No. ICTR-00-558-A, ICTR Appeals Chamber, 8 May 2012, at para. 20.

Bantekas, supra note 57, at 131-132.
Nerlich notes that, at the time o f  writing (in 2009), three o f  the eighteen judges o f  the ICC, the 

Deputy Prosecutor and the Registrar had previously worked at the ICTY or the ICTR: see V. 
Nerlich, ‘The Status o f ICTY and ICTR Precedent in Proceedings Before the ICC’, in C. Stahn and 
G. Sluiter, The Emerging Practice o f  the International Criminal Court (2009), at 307.

McCrudden, supra note 46, at 617.
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jurisprudence, may potentially be hesitant to use such jurisprudence."^ As noted 

this process would also depend, inter alia, on the circumstances o f each case, 

including the specific cases cited by the parties. However, particularly where 

judges may not be very familiar with a given jurisdiction, its size may further, 

potentially influence whether its decisions would even be considered. As 

McCormick notes, in the context of domestic jurisdictions:

[t]he argument from size is as follows: a larger population means a larger trial 

caseload, therefore more appeal cases, and therefore a larger number o f legally 

significant appeals. This in turn suggests that an appeal court in a large province is 

likely already to have dealt with, and to have developed the doctrine to 

accommodate consistently, cases of a type arising for the first time in a smaller 

province. Further, a larger population means more lawyers and more trial judges, 

therefore a better opportunity to recruit a higher proportion o f outstanding appeal 

judges. Finally, it may be the case that the more specialized law reports pick up 

[cases from larger jurisdictions] more readily and quickly than others, giving them 

a logical advantage for frequency o f citafion."^

Thus, as foragers would head directly to specific woods to increase their chances 

o f finding particular variefies of mushrooms, reasons o f efficiency and limited 

resources may imply that judges would be more likely to search for external 

judicial decisions in fora that contain larger trial caseloads and/or which may have

See infra, at 210.
P. McCormick, ‘Judicial Authority and the Provincial Courts o f  Appeal: A Statistical 

Investigation o f  Citation Practices’ (1993-1994) 22 M anitoba L aw  Journal 286, at 297-298 .



returned useful results in the past, in order to increase and accelerate their chances 

o f finding the kinds o f decisions they may require.

It may be possible that, in the context o f an assessment o f persuasive value, judges 

could attach some significance to the fact that decisions would have received 

successive citation. In the domestic sphere, it has been noted that ‘a decision 

which stands on what has already been built not only takes the benefit o f the 

‘secure foundation’ but also makes the building that bit more imposing, and so it is 

less likely to be successfully challenged than the decision which has no precedent 

underpinning it.’""* In the international context, judges have, in some cases, 

attached significance to the fact that particular external judicial decisions may 

have been cited approvingly in subsequent cases by the same or different courts 

and tribunals. For instance, in determining the contours o f joint criminal enterprise 

(‘JCE’), in RUF, the Appeals Chamber (Winter, Kamanda, King, Ayoola, Fisher) 

considered that the fact that the findings o f the ICTY Appeals Chamber in Brdanin 

had been ‘consistently affirmed by the subsequent jurisprudence o f both the ICTY 

and the ICTR’ may have served to enhance their persuasive v a l ue . S i m i l a r l y ,  in 

Erdemovic, Judge Cassese placed significance on the fact that the Einsatzgruppen 

case had been subsequently cited by the Israeli Supreme Court in Eichmann}^^

Duxbury, supra note 6, at 95.
Prosecutor v. Issa Hassan Sesay, Morris Kallon, Augustine Gbao, Judgment, Case No. SCSL- 

04-15-A, SCSL Appeals Chamber, 26 October 2009, at paras. 398-400 {‘RUF Appeals Judgment’).
In this instance. Judge Cassese placed particular emphasis on the subsequent citation because it 

emanated from a common law system: see Prosecutor v. Drazen Erdemovic, Judgment, Case No. 
IT-96-22-A, ICTY Appeals Chamber, 7 October 1997, at para. 33 (Separate And Dissenting 
Opinion O f Judge Cassese).
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In Duch, the Supreme Court Chamber considered that successive positive citations 

to the cumulative convictions test articulated by the ICTY Appeals Chamber in 

Celehici (the 'Celebici test’) may have a bearing on its persuasiveness. The ECCC 

noted that:

the suitability o f the test for international crimes is evidenced by the fact that 

subsequent to the issuance o f the Celebici Appeal Judgement in 2001, 

Chambers in the ICTY, ICTR, SCSL and ICC have uniformly applied the 

test...” ^

While the existence o f successive positive citations may therefore place a

118‘significant justificatory burden’ on those minded to decide differently, it may, 

in this context, be pertinent to recall the words o f caution, expressed by Judge 

Shahabuddeen, who noted that while, in general, it would be good sense forjudges 

to give weight to views more generally favoured, ‘numbers do not always add up 

to wisdom...’"^

In this context, the influence o f successive citations on the persuasive value of 

external judicial decisions may be compared with those cases where no authority 

would have been cited for a particular finding. In the context o f internal case law, 

the fact that no authority would have been cited for a particular approach has been,

Duch Appeals Judgment, supra note 3, at para. 300.
Duxbury, supra note 6, at 165.
Prosecutor v. Anto Furundzija, Judgment, Case No. IT-95-17/1-A, ICTY Appeals Chamber, 21 

July 2000, at para. 264 (Declaration O f Judge Shahabuddeen). Emphasis added.
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in some cases, given as a potential reason for finding that a particular approach

1 “70appeared not to be entirely persuasive.

However, in cases where no authority would have been cited in support o f a 

particular finding, the question o f whether this would influence its persuasive 

value would appear to be contingent on the particular circumstances of the case 

and could potentially be answered differently by different judges. For instance, in 

Erdemovic, Judge McDonald and Judge Vohrah considered that the value o f the 

Einsatzgruppen case was ‘cast into some considerable doubt by the fact that the 

United States military tribunal in the Einsatzgruppen case did not cite any 

authority for its opinion that duress may constitute a complete defence to killing an 

innocent individual.’’̂ ' However, Judge Cassese took a different approach. He 

considered that ‘[i]t is apparent from the whole judgement that the Tribunal did 

not need to cite any case-law for...it substantially relied upon German law, which 

recognizes duress as a defence to any charges.’ Therefore, even in relation to the 

same case, different judges may attach different significance to the fact that no 

authority may have been cited in support o f a particular finding and to how this 

may influence the persuasive value o f that finding.

For instance, in Krnojelac, in the context o f  persecution, the Trial Chamber referred to the 
finding in Kvocka et al. which had rejected the need for discriminatory consequences. However, 
the Krnojelac Trial Chamber held with respect to that finding, ‘[n]o authority was cited for this 
approach, and this Trial Chamber does not find that judgment persuasive’: see Krnojelac Trial 
Judgment, supra note 40, at para. 432. The fact that no authority may have been cited in support o f  
a particular approach was also been noted as a reason for potentially not finding the submissions o f  
the parties persuasive. See Aleksovski Appeals Judgment, supra note 86, at para. 19.

Erdemovic Appeals Judgment, supra note 116, at para. 43 (Joint Separate Opinion o f  Judge 
McDonald and Judge Vohrah).

Ibid., at para. 27 (Separate And Dissenting Opinion O f Judge Cassese). Emphasis added.
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The next part considers some potential intrinsic elements o f the notion of 

persuasive value.

6. The intrinsic elements

The intrinsic elements which may have a bearing on the persuasive value of 

external judicial decisions would include:

1. The nature o f the law being applied and the consonance o f the findings 

with the applicable law; and

2. The quality o f reasoning.

It has to be emphasized that these elements may overlap.

A. The nature of the law being applied and the consonance of the findings 

with the applicable law

The nature o f the law being applied by the external judicial decision would have a 

bearing on its relevance and, potentially, on an assessment o f its persuasive value 

and its capacity to provide guidance as to the existence, state or interpretation o f a 

rule of international law. For instance, the Furundzija Trial Chamber (Mumba, 

Cassese, May) considered that because the British military courts for the trials of 

war criminals, whose jurisdiction was based on the Royal Warrant o f 14 June 

1945, had primarily applied domestic law, their pronouncements were ‘less helpftil
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in establishing rules of international law.’*̂  ̂ It should be noted that, as discussed 

below, the nature o f the law being applied by a court or tribunal may not always be 

a straightforward matter and, in some cases, this question may have given rise to 

divergent views.

Moreover, another consideration may relate to the degree to which the findings of 

an external judicial decision may be deemed to reflect the applicable law. 

However, it is recognized that this statement may contain an element o f circular 

reasoning, in that, what the applicable law may be in a given case may be subject 

to divergent views which, in turn, may give rise to divergent assessments of 

persuasiveness. In principle, where the ‘force o f international law [is]

125authoritatively expressed in the decision’, the persuasive value o f that decision 

would be strong. As affirmed by Judge Zoricic, with reference to the ICJ in the 

Peace Treaties case, where a judicial decision is firmly based on a rule or principle 

o f intemafional law, ‘the Court cannot decide an analogous case in a contrary 

sense, so long as the principle retains its value.’ In practice, however, because 

different judges may have different views as to the existence, state or proper 

interpretation o f the applicable law, their attitudes towards the persuasive value of 

external judicial decisions may vary accordingly. This point was illustrated, for 

instance, by some o f the judges in Tadic, who had famously considered the 

‘effective control’ test unpersuasive because it was at variance with what they

Prosecutor v. Anto Furundzija, Judgment, Case No. IT-95-17/1-T, ICTY Trial Chamber, 10 
December 1998, at para. 196.

See infra, at 227.
Shahabuddeen, supra note 85, at 107.
Interpretation o f  Peace Treaties with Bulgaria. Hungary and Romania, ICJ Rep 1950, p 104. 

Judge Zoncic dissenting opinion. See also Shanabuddeen, supra note 85, at 107.
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considered to be the applicable law.'^’ Therefore, while notionally it may appear 

self-evident to state that the persuasive value o f external judicial decisions would 

be directly related to the degree to which they may be regarded as reflecting the 

applicable law, the degree to which they may be deemed to reflect such law could 

differ depending on the particular views o f the individual judges. Once again, 

therefore, this element may ultimately be contingent on the particular attitudes of 

individual judges.

B. The qualitj' of reasoning

In considering the relation between quality of reasoning and the persuasive value 

of external judicial decisions, it is firstly important to recall the skepticism o f the 

realists with respect to the reasons proffered in a judgment. It has been suggested, 

for instance, that ‘[t]he court is more likely to search for legal theories and

principles to back up a decision it has already arrived at before the argument is

128half finished than to look to them for the purpose o f determining the decision.’ 

This may tend to suggest that one would have to be cautious when considering a 

link between quality o f reasoning and the persuasive value o f external judicial 

decisions as, according to the realists, such reasoning may potentially amount to

1 90little more than a post-hoc rationalization o f an outcome. This section proceeds

'■’ Prosecutor v. Dusko Tadic, Judgment, Case N o. IT-94-1-A , ICTY Appeals Chamber, 15 July 
1999, at para. 124. But see also the Separate Opinion O f Judge Shahabuddeen, at para. 21.

J. F. Francis, ‘Three Cases on Possession -  Some Further Observations’, (1928) 14 St. Louis 
Law  R eview  11, at 22.

Llewellyn considers that ‘the opinion gives us a misleading picture o f  what happened ...’: see 
Llewellyn, supra  note 99, at 35
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to examine the potential relation between the quality o f  reasoning and the 

persuasive value o f  external judicial decisions.

When considering the quality o f  reasoning o f  external judicial decisions, an initial 

question one could ask is: what is meant by r e a s o n i n g ? I t  is here that some 

insights may be gained fi'om the domestic sphere. In his examination o f  precedent 

and reason, Duxbury considers that ‘there is no doubt that Coke and Hale accorded 

[the term reason] legal significance very different from that ascribed to it by 

Hobbes.’’ ’̂ According to Duxbury, Coke and Hale understood judicial reason as 

the cultivated or ‘artificial’ reason that comes from study and experience o f  the 

law over a long period o f  time. However, for Hobbes, this was the ‘natural’ reason 

o f  the s o v e r e i g n . W h i l e  the former understanding may encourage decision

makers to reach decisions which cohere with the law as a whole, the latter 

understanding might, ‘but it does not have to, generate legal consistency.’’^̂  This

It is also possible to question the value of the reasoning of a given case as illustrating a 
particular principle, when this reasoning is divorced from the specific facts of that case. For 
instance, in considering the value placed by English lawyers on the process of reasoning by which 
a given case was decided, Gilmore holds that ‘[h]aving been trained as an American lawyer, 1 find 
this approach to the use of precedent shocking. I know that a case stands on and for its own precise, 
particular facts. I tell my students with wearisome iteration: Never mention a case without stating 
its facts; Never quote general language from an opinion, divorced from the factual context in which 
the language was delivered; take care o f the facts and the law will take care of itself: see G. 
Gilmore, ‘Legal Realism: It’s Cause and Cure’, (1961) 70 Yale L J 1037, at 1042. Llewellyn also 
holds that ‘[e]verything, everything, everything, big or small, a judge may say in an opinion, is to 
be read with primary reference to the particular dispute, the particular question before him. You are 
not to think that the words mean what they might if they stood alone’: See Llewellyn, supra note 
99, at 39.

Duxbury, supra note 6, at 49.
Ibid., at 49-50.
Duxbury goes on to observe that ‘[a] connection between precedents and reason had, 

nevertheless, been established: though ‘reason’ lacked a fixed meaning, seventeenth-century 
lawyers tended to agree with Coke that reason is the life of the law’: see Duxbury, supra note 6, at 
50-51.
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may cause us to reflect on the fact that the question o f what is meant by reasoning 

may therefore be open to different views.

Moreover, it has been noted that httle may be achieved by saying that the essence 

of a judicial decision might be found by looking to the reasons supporting it 

because ‘decisions are often accompanied by various reasons o f varying 

importance.’ Thus, another question which might be asked is: within a given 

decision, which reasons matter the most? Once again, here usefiil insights may be 

gained fi’om the domestic sphere. Duxbury notes that ‘[ajppellate decisions 

normally contain more than one argument: a panel o f judges might produce a 

plurality o f opinions; their opinions might lead to the same conclusion yet their 

arguments may differ; and even within a single opinion it might be possible to 

detect various lines o f r e a s o n i n g . I n  view o f the potentially varying lines of 

reasons in a judgment, therefore, one could ask whether one should attempt to 

distinguish, as in the common law context, between the rationes decidendi and the 

obiter dicta o f external judicial decisions. In this respect, it should be recalled 

that, although in Aleksovski, the Appeals Chamber characterized the legal principle 

o f its previous decisions as the 'ratio decidendi',^^’’ the court was here referring to

Ibid., at 67.
Duxbury notes how ‘[f]or a while during the twentieth century, com m on-law  legal seemed 

especially eager to find something akin to a method which would make it possible to separate the 
authoritative part o f  a decision from the remainder’: ibid., at 57.

Duxbury states that ‘[t]oday, it is difficult to imagine a common lawyer being unaware o f  this 
distinction -  the distinction, that is, between the ratio decidendi o f  and the obiter dicta  within a 
case’: see ibid., at 67. In the international context, however, writing in relation to the ICJ, 
Shahabuddeen considers that ‘ [a] view , which commands respect, is that to draw that distinction 
[between ratio decidendi and obiter dictum] would be to accept the doctrine o f  stare decisis at 
theoretical level’: see Shahabuddeen. supra  note 85, at 152.

Aleksovski Appeals Judgment, supra  note 86, at para. 110.
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its own internal decisions and not to external judicial decisions.'^* It is considered 

that, although some courts and tribunals have attempted to draw a distinction 

between rationes decidendi and obiter dicta in relation to external judicial 

d e c i s i o n s , i n  general, the introduction o f  these concepts, specific to the domestic 

law, in the context o f  external judicial decisions may not necessarily enhance 

clarity, bearing in mind that, even in the domestic sphere, the distinction between 

these concepts may not always be easily made.'^°

The quality o f  reasoning may here be understood, generally, to refer to the legal 

reasoning within a decision having the quality o f  being, to varying degrees, inter 

alia, clear, sound and consistent. This element has been considered as potentially 

bearing on the persuasive value o f  external judicial decisions.'"" In this context, for 

instance, Schwarzenberger distinguishes between the views expressed by 

international judges in their official capacity and those contained in private studies 

and underscores ‘the greater degree o f  responsibility and care that the average

Moreover, even in the case o f  the ratio decidendi o f internal decisions, Shahabuddeen holds 
that, at international law, this would not apply as rigidly as in some domestic spheres. He states 
‘[t]he rigidities associated in some domestic jurisdictions with the concept o f ratio decidendi do not 
extend to international law’; see Oric Appeals Judgment, supra  note 62, at para. 20 (Declaration O f 
Judge Shahabuddeen).

See, for instance, Prosecutor v. Moinina Fofana and Allieu Kondewa, Judgment, Case No. 
SCSL-04-14-A, SCSL Appeals Chamber, 28 May 2008, at para. 401 ( ‘C£)F Appeals Judgment’).
'''° In this context, it should be borne in mind that international judges may ‘consider decisions of 
other international courts regardless o f  whether they are final or preliminary judgments, orders, 
nonbinding advisory opinions, or anything else’: see Terris et a i ,  supra  note 90, at 121. It is also 
important to bear in mind that, within the domestic sphere, ‘the distinction between ratio decidendi 
and obiter dicta, although important, is not easily made....Jurists...have been unable to agree on 
either a definition o f  or a test for identifying the ratio decidendi, and the use o f the concept in the 
courts has been, in the words o f one legal philosopher, ‘both unprincipled and inconsistent” : see 
Duxbury, supra note 6, at 68-69.

See, for instance, the final report o f  the International Law Association, which emphasizes this 
element: ILA, Statement o f  Principles Applicable to the Formation o f  General Customary 
International Law, Final Repon of the Committee, London Conference (2000), at 19.
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lawyer shows when he deals in a judicial capacity with real issues as compared 

with comments on such issues or the discussion o f hypothetical cases.’

In the context o f the internal jurisprudence o f the ICTY, with respect to the issue 

o f torture through rape, the Appeals Chamber in Kunarac et al. (Jorda, 

Shahabuddeen, Schomburg, Giiney, Meron) found the Celebici Trial Judgment’s 

extensive analysis of torture and rape to be persuasive, particularly as that analysis 

had been grounded on ‘a thorough survey o f the jurisprudence o f international 

bodies.’'"*̂

In Gatete, the Trial Chamber (Khan, Muthoga, Akay) had to consider the crimes of 

genocide and conspiracy to commit genocide in the context o f cumulative 

convictions and, in particular, whether convictions for both crimes would be 

permissible. The Trial Chamber held that ‘the jurisprudence with respect to this 

issue is equivocal...’’'*'' On the one hand, the Gatete Trial Chamber referred to 

Musema and Popovic et al. With respect to the former case, the Gatete Trial 

Chamber considered that, in Musema, the Trial Chamber had discussed the 

rationale behind the offence o f conspiracy to commit genocide. After considering 

both civil and common law systems, the Musema Trial Chamber decided to adopt 

the definition o f conspiracy which was favourable to the accused, whereby a

He also considers that ‘where a case is argued by experienced counsel from two or more angles, 
and where the court is composed o f  members with widely different legal training and experience, it 
is more likely that an all-round view o f  the matter will be taken than where the same topic is turned 
over by a writer in the isolation o f his study or even discussed with colleagues’: see 
Schwarzenberger, supra note 79, at 553-554.

Kunarac et al. Appeals Judgment, supra note 96, at para. 181.
The Prosecutor v. Jean-Baptiste Gatete, Judgement And Sentence, Case No. ICTR-2000-61-T, 

ICTR Trial Chamber, 31 March 2011, at para. 655.
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conviction for both genocide and conspiracy to commit genocide could not be 

entered on the basis o f the same acts.''*^ With respect to Popovic et a i ,  the Gatete 

Trial Chamber considered that this Trial Chamber had ‘carried out an extensive 

analysis o f the issue. [...I]t concluded that entering a conviction for the substantive 

offence o f genocide rendered a conviction for conspiracy redundant and thus 

decided to adopt the approach taken by the Musema Trial Chamber that ‘the 

position most favourable to the accused must be paramount’.’'"*̂  On the other 

hand, the Gatete Trial Chamber referred, inter alia, to the cases o f Kambanda and 

Niyitegeka, where convictions had been entered with respect to genocide and 

conspiracy to commit genocide. However, the Trial Chamber seemed to place 

significance on the quality o f reasoning o f these cases, noting that ‘[i]n none of 

these cases, was the issue examined in detail, as it was in M u s e m a . The Gatete 

Trial Chamber proceeded to adopt the former approach, not least because it 

considered that ‘the present case is very similar to the scenario which arose in

148Popovic.’’ This instance o f use may, therefore, tend to suggest that while the 

quality o f reasoning may have had some influence on the persuasiveness o f the 

decision, in this instance, there may have been other factors at play (such as the 

similarity o f the scenarios).

The relevance o f quality o f reasoning as a factor which may potentially influence 

persuasive value may also be seen in cases where the reasoning may not have been

G atete Trial Judgement supra  note 144, at para. 656.
Ibid., at para. 659-660.
Ibid., at para. 658.
ibid., at para. 661.
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found not to be particularly persuasive. For instance, in Krstic, the Trial Chamber 

(Rodrigues, Riad, Wald) had to consider extermination as a crime against 

humanity which, although widely recognized in international and national 

instruments, had rarely been invoked by national courts.''*^ In the context o f its 

analysis, the Trial Chamber held that the term ‘extermination’ appeared in a 

number o f post-war decisions by the Nuremberg Military Tribunal and the 

Supreme National Tribunal o f Poland. However, although in these cases the crime 

o f extermination was alleged, 'the judgements generally relied on the broader 

notion of crimes against humanity and did not provide any specific definition of 

the term ‘extennination’.’'̂ '* The Trial Chamber, therefore, did not appear to find 

these cases particularly persuasive with respect to this term.

With respect to the issue o f the character o f the relafionship in the doctrine of 

command responsibility, the ICTY Appeals Chamber, in Celebici, considered that 

the judgement in the Muto case before the Intemafional Military Tribunal for the 

FarEast'^ ' provided ‘limited’ assistance because:

[i]t is difficult to ascertain from the judgement in that case whether

[Lieutenant General Muto’s] conviction on Count 55 for his failure to take

adequate steps to ensure the observance o f the laws o f war reflected his

participation in the making o f that policy or was linked to his conviction on

P rosecu tor  v. R adislav Krstic, Judgment, Case No. IT-98-33-T, ICTY Trial Chamber, 02 
August 2001, at para. 492.

Ibid.
Tokyo War Crimes Trial, The International Military Tribunal for the Far East, Judgment,

Official Transcript reprinted in R. J. Pritchard and S. M. Zaide (eds.) The Toyko War Crim es Trial 
(1981) ( ‘the Tokyo Judgment'),
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Count 54 which alleged that he ‘ordered, authorized and permitted’ the 

commission o f conventional war crimes. It is possible that the conviction on 

Count 54 led to that on Count 55.'^^

Similarly, with reference to the Tadic Appeals Judgment mentioned above, the 

Chamber took issue with the quality o f reasoning in the relevant sections o f the 

Nicaragua judgment. It considered that the rationale behind the effective control 

test did not appear to be in consonance with ‘the very logic o f the entire system of

153international law on State responsibility.’ The Chamber appeared to be critical 

of the ICJ’s reasoning, which tended to impose an exclusive and all-embracing 

test. It failed ‘to see why in each and every circumstance international law should 

require a high threshold for the test o f control.’

The question o f the persuasive value of the reasoning may also potentially be 

influenced by particular (mis-)readings o f the decisions by the judges involved. 

For instance, in Kunarac et a l ,  having found that the ICTY Statute did not define 

‘enslavement’ as a crime against humanity, the Trial Chamber had recourse to 

various authorities, including, inter alia, the Tokyo Judgment to assist in the 

interpretation o f this term.'^^ In this context, the Chamber noted that the Charter of 

the Tokyo Tribunal gave this Tribunal jurisdiction over ‘... (a) Crimes against

Prosecutor v. Zejnil Delalic, Zdravko Mucic also known as ‘P a v o H a zim  Delic, Esad Landzo 
also known as ‘Zenga Judgment, Case No. IT-96-21-T , ICTY Trial Chamber, 16 November 
1998, at para. 259 {'Celebici Trial Judgment’).

Tadic Appeals Judgment, supra note 127, at para. 116.
Ibid., at para. 117.
Prosecutor v. Dragoljub Kunarac, Radomir Kovac, and Zoran Vukovic, Judgment, Case No. IT- 

96-23-T& IT-96-23/1-T, ICTY Trial Chamber, 22 February 2001, at para. 526. See also the Tokyo 
Judgment o f  4 November 1948, supra note 151.
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Peace...; (b) Conventional War Crimes: Namely, violations of the laws or customs

of war; (c) Crimes against Humanity: Namely, murder, extermination,

enslavement, deportation and other inhumane acts...’'^^ The Chamber proceeded to

refer specifically to Counts 53-55 o f the Tokyo Indictment, and to the findings of

the Tokyo Judgment on these counts, which had made reference, inter alia, to

slave la b o u re rs .H o w e v e r , the specific counts on which the Trial Chamber

would appear to have relied appeared to be concerned with war crimes, rather than

crimes against humanity. Indeed, in the Tokyo Indictment, Counts 53-55 refer to

breaches of the laws and customs o f war, and the related Appendix D made

reference to the laws and customs o f war which had been alleged to have been 

1infinnged. Nevertheless, the Kunarac et al. Trial Chamber took the view that the 

Tokyo Indictment ‘included references to war labour, forced labour and 

enslavement, without distinguishing between war crimes and crimes against 

humanity.’ With respect, specifically, to Counts 53-55 o f the Tokyo Indictment, 

this view may not appear to be strictly-speaking accurate because, as noted, these 

counts appeared to be concerned with war c r im es .N ev e rth e le ss , the Chamber 

would appear to have derived some level o f persuasive guidance from the Tokyo 

Judgment on this issue for its analysis o f enslavement as a crime against humanity.

Ibid., at para. 526. Emphasis in original.
Ibid., at para. 527.
See the Tokyo Judgment, supra  note 151, at para. 48,424. See also N. Bolster and R. Cryer, The 

Tokyo International M ilita iy  Tribunal - A R eappraisal (2008) at 177 and 180-188.
K unarac et al. Trial Judgment, supra  note 155, at para, 527.
Moreover, in relation to the concept o f  crimes against humanity, the Chamber did not expressly 

appear to take account o f  the specificities o f  this concept under the Tokyo Charter. In this context, 
Boister and Cryer note that Article 5(c) o f  the Tokyo Charter (on crimes against humanity) ‘was 
changed...shortly before the trial began. This was to remove the words ‘committed against any 
civilian population’ as a requirement for crimes against humanity’: see Boister and Cryer, supra 
note 158, at 156-157.
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What this instance o f use may indicate, therefore, is that the persuasive value 

accorded to the reasoning o f external judicial decisions may, in part, be potentially 

influenced by the specific (mis-)readings o f such decisions by the individual 

judges involved.

In Vasiljevic, the Trial Chamber (Hunt, Janu, Taya) would appear to have found a 

particular decision, to some extent, persuasive even though it also appeared to 

critique the quality o f its reasoning. In relation to the issue o f extermination as a 

crime against humanity, the Trial Chamber considered that, although the term 

‘extermination’ had been variously and extensively used in the judgment o f the 

District Court o f Jerusalem in the Eichmann case,'^' the reasoning in that case 

appeared intermingled. The Chamber observed that:

[a]t no time before Eichmann’s trial had so many references to 

‘extermination’ been made. The phrase is variously and extensively used in 

the judgment o f the District Court o f Jerusalem as a synonym for killing on a 

vast scale, annihilation, extinction, death, elimination. The difficulty in 

determining what the court meant when using the phrase ‘extermination’ 

stems in part from the fact that in its Judgment the court referred to the crime 

of extermination as a crime against humanity but also to the extermination of 

the Jewish people, that is, to killing on a vast scale for the purpose of 

committing a genocide. The intermingling in the Judgment o f the factual

A ttorney-G eneral v Adolph Eichmann, District Court o f  Jerusalem, Criminal Case No. 40/61, 
translated and re-printed in 36 ILR 5ff, paras 11, 33, 35, 38, 79, 93, 110, 111, 117, 120, 122, 126, 
127, 1 5 5 ,1 6 2 -1 6 5 ,1 6 7 ,1 6 9 ,1 8 2 , 186 ,190-191 , 194, 195 dnJ201 {'inc Eichmann  case’ .̂
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basis relevant to both ‘extermination’ as a crime against humanity and

‘extermination’ as a means to a genocidal end, as well as the descriptive

function o f that phrase in the Judgment, makes it difficult to identify the

precise elements of the definition o f ‘extermination’ as a crime against

162humanity which the Israeli court adopted.

Nevertheless, despite the equivocal references to ‘extermination’, as well as the 

difficulty in distinguishing the discrete elements of the definition o f this crime in 

the context o f crime against humanity, the Chamber would appear to have found 

the reasoning, at least in part, persuasive, as it proceeded to disfill some elements 

o f the crime therefrom.

As noted above,'^"' for instance, in his separate opinion in Naletilic et a l. Judge 

Schomburg appeared to suggest that the Krnojelac Trial Chamber should not have 

accorded persuasive value to the Nuremberg Judgment and post-WWII 

jurisprudence with respect to the question o f whether deportation required a cross- 

border transfer. One reason for this may have been on account o f the quality of 

reasoning o f the Nuremberg jurisprudence on this subject. In this context, 

Schomburg notes that ‘Nuremberg concentrated not so much on where the victims 

had been taken, but on their having been forced to leave their homes and prevented

P rosecutor i'. M itar Vasiljex'ic, Judgment, Case No. IT-98-32-T, ICTY Trial Chamber, 29  
November 2002, at para. 224.

The Chamber considered that ‘[t]he follow ing factors may, however, be identified in this 
judgment: ‘extermination’ refers to killing on a vast scale; it is directed towards members o f  a 
collection o f  individuals (eg, the Jews); the method used to carry out the killing is irrelevant; 
knowledge o f  the vast murderous enterprise is required’: see ibid.

See supra, at 56.
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from ever returning. In this sense, deportation was not considered a strict terminus 

technicus, but was often used interchangeably with ‘transfer’, ‘evacuation’, or 

‘expulsion’.’ He proceeded to note that, on this point, the Nuremberg Judgement 

may not have preoccupied itself with a meticulous analysis of borderlines and 

especially refrained from discussing the legal status o f territories which had been 

annexed, occupied, or had in any other way succumbed to German rule in relation 

to ‘Germany proper

From the above, one could consider that, while there may be a link between the 

quality o f reasoning and the persuasive value of particular external judicial 

decisions, the assessment o f this element may depend on the circumstances o f each 

case and, in particular, the views o f individual judges. Thus, two judges may 

potentially assess the quality o f reasoning o f particular decisions differently. In 

this context, the next section briefly considers the potentially contingent nature of 

the notion o f persuasive value.

7. The potentially contingent nature of persuasive value

The above analysis would tend to suggest that, as noted at the beginning o f the 

Chapter, any explanation o f persuasive value would likely be contingent and 

incomplete. While this Chapter has sought to discuss some elements which may 

potentially have a bearing on the persuasive value o f external judicial decisions,

Naletilic et al. Appeals Judgment, supra note 41, at para. 11 (Separate and Partly Dissenting 
Opinion o f  Judge Schomburg).

Ibid., at para. 12.
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the assessment o f this value would, in the final analysis, depend on the specific 

circumstances o f each case and the particular approaches o f  the individual judges 

undertaking the assessment. This could suggest that the process may potentially be 

susceptible to some level o f  advenfitious reasoning. Moreover, in some cases, the 

literature would also appear to have suggested that the process could be open to

167some degree o f  selectivity. The possibility o f citational opportunism may appear 

to have been suggested, for instance, in Krajisnik, by defence counsel. However, 

an investigafion o f  this subject would require a special focus and would fall 

beyond the scope o f  the present r e s e a r c h . I n  this respect, although it has been 

suggested in the literature that one approach to potentially counterbalancing 

citational opportunism may be through the formulation o f  more rigorous 

guidelines, one commentator concluded that such guidelines may, in practice, not 

be feasible. Ramsay referred to the development o f guidelines aimed at rendering 

the process o f  use o f  international materials by the US Supreme Court more 

p r i n c i p l e d . I n  his view, this approach could serve to counterbalance ‘pressures

For instance, in the context o f  domestic courts, it has been noted that accusations that ‘judges 
engage in citational ‘cherry-picking’ have been prominent in both the academic literature and 
official judicial opinion’: see Flanagan and Ahern, supra note 89, at 22. Naturally, the charge o f 
cherry-picking may equally be laid at the doorstep o f  legal scholars. For instance, Schwarzenberger 
points out how the German The Llandovery Castle case was used in Oppenheim International Law  
first as an exception to a particular rule and, in a subsequent edition, as the ‘sheet-anchor’ o f  the 
contrary rule: see Schwarzenberger, supra note 79, at 545-547.

For instance, with respect to the finding that JCE was established in customary international 
law, as provided in the Tadic Appeals Judgment, in Krajisnik, the Defence Counsel suggested that 
'Tadic “simply inferred” the grounds for conviction from “ isolated statements by the prosecutors” 
in the W W ll cases it referred to when a clear judicial statement was unavailable’: see Prosecutor v. 
Momcilo Krajisnik, Judgment, Case No. IT-00-39-A, ICTY Appeals Chamber, 17 March 2009, at 
para. 657.

For an analysis o f selectivity in ICL, see R. Cryer, Prosecuting International Crimes: Selectivity 
and the International Criminal Law Regime (2005).
™ The guidelines suggested by Ramsey are: (1) operating under an explicit set o f  principles 
established in advance and applied across the board; (2) accepting rights-limiting as well as rights- 
enhancing implications; (3) correctly describing national practices and opinions; and (4) not taking 
shortcuts through UN agencies or other supposed evidence o f  the views o f an artificial ‘world
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for opportunistic selection o f theories and sources, and confirms that [judges] are 

not merely pursuing [their] own moral preferences. Put another way, it assures that 

international materials are used for their own merit, and not as a cover for other 

values.’'^' However, Ramsay concluded that the application o f these principles 

would ‘pose formidable barriers in practice.’

8. Concluding remarks

This Chapter has sought to examine some o f the elements o f the notion o f the 

persuasive value o f extemal judicial decisions, which has sometimes appeared, 

with little discussion, in the judgments examined and whose meaning may, in 

some cases, potentially appear to be considered self-evident. In this respect, the 

discussion drew some lessons from the literature relating to the national context 

concerning the notion o f binding authority, while acknowledging the differences 

between the national and international contexts. In this respect, the literature 

would appear to indicate that no single theory could offer a plausible 

comprehensive or systematic explanation o f why precedents constrain and would 

also appear to urge a cautious approach.

Before any question o f persuasive value may arise, a judge would firstly have to 

consider the relevance o f a given extemal judicial decision to the case at hand.

community’; see M. D. Ramsey, ‘International Materials and Domestic Rights; Reflections on 
Atkins and Lawrence’, (2004) 98 AJIL 69, at 80,

Ibid., at 72. 
ibid., at 80.
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Indeed, in general, judges have tended to distinguish seemingly inconsistent 

decisions on the basis that they would not appear to be relevant to the case at hand, 

a subject which is considered in Chapter 6. However, from its analysis o f the 

judgments, the research has found that, in some cases, individual judges have 

appeared to assess the relevance and persuasive value of the same decision 

differently. This may tend to indicate that the assessment of the relevance and 

persuasive value o f a given external judicial decision may not be a straightforward 

matter, but may be contingent on the specific circumstances of the case, including 

the individual approaches o f judges. Focusing in particular on the approaches of 

Judge Shahabuddeen and Judge Cassese, the research delineated some potential 

divergences in approaches, and in the manner in which they may have 

conceptualized particular issues which could potentially influence how they would 

assess persuasive value. While it would fall beyond the scope o f this research to 

assess the relative merits of the individual approaches o f these judges, the point 

here is that an assessment o f persuasive value may potentially be influenced by the 

specific approaches of individual judges.

The research found that another extrinsic element which could influence an 

assessment o f persuasive value may be the authority o f the forum that delivered it. 

Thus, for instance, in its analysis, the research found that judges at international 

criminal courts and tribunals have, in general and with some exceptions, shown 

deference towards the decisions o f the ICJ. In this respect, it should also be borne 

in mind that, by reason o f its methodology, the research was unable to examine 

other elements, suggested in the literature, which may, potentially, influence an



assessment o f persuasive value o f external judicial decisions, such as membership 

o f a judicial network. The character o f a given external judicial decision, that is, 

whether it would have been rendered unanimously or would contain dissents, and 

whether it would have been litigated, may also potentially influence an assessment 

o f its persuasive value. For instance, in its analysis, the research found that the fact 

that a particular issue may not have been fully litigated in a decision may 

potentially influence the persuasiveness o f that decision, particularly if  it may 

appear to contradict other decisions. The research found that another extrinsic 

element which may influence an assessment o f persuasive value may be the effect 

o f successive citations o f that decision. A number o f factors may potentially 

influence the chances o f judicial decisions being subsequently cited. From the 

literature, some of these factors may include: the submissions o f the parties; 

language; accessibility issues; the familiarity o f the judges (and other potentially 

relevant actors, such as law clerks) with foreign jurisdictions/legal systems; as well 

as the size and proximity o f those jurisdictions.

On the other hand, where a particular decision would not appear to have cited 

authority for a particular finding, this may also potentially influence an assessment 

of the persuasiveness of that finding. However, the research has also found that 

judges may hold divergent views as to the weight this element may have on 

persuasiveness. Therefore, this again would seem to suggest that an assessment of 

persuasive value would be contingent on the specific circumstances of the case 

and, in particular, the approaches o f individual judges as, for instance, different
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judges may attach differing weight to the fact that no authorities would have been 

cited for a particular finding.

With respect to intrinsic elements, the research noted that, while the nature o f the 

law being applied by a given external judicial decision would have a bearing on its 

relevance to the case at hand and, potentially, on its persuasive value, a 

determination o f the law being applied by a given decision would not always be a 

straightforward matter and, in some cases, judges may have appeared to hold 

divergent views as to the nature o f the law being applied by a decision. Another 

intrinsic element which may have a bearing on an assessment o f persuasive value 

is the quality of the reasoning o f a given external judicial decision. However, 

particularly bearing in mind the literature on legal realism, one would have to 

consider any link between the reasoning o f a judgment and an assessment o f its 

persuasive value with caution. Moreover, there may be differing views as to what 

is understood by reasons and the same decision may contain multiple reasons for a 

particular finding. In its analysis o f the judgments, the research found that, in some 

cases, while the quality o f reasoning may have had some bearing on an assessment 

o f the persuasive value o f a given external judicial decision, individual judges may 

have appeared to accord differing weight to this element. Moreover, the quality of 

the reasoning would usually only be one factor and there may also be other factors 

at play, such as the similarity o f the scenarios between cases. Furthermore, in some 

cases, the persuasive value accorded to the reasoning o f a given decision may 

potenfially also have been influenced by the specific (mis-)reading o f that decision 

by the individual judges involved. Therefore, while there potenfially would be a



link between the quality o f reasoning o f a given decision and an assessment o f its 

persuasive value, this may depend on the circumstances o f the case and, in 

particular, on the approaches o f the individual judges, who may accord differing 

weight to the different elements involved in the equation.

The next Chapter proceeds to present the analysis o f the judgments from the first 

template, namely, the direct v. indirect approach.
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Chapter 4

The Direct v. Indirect Approach

1. Introduction

This Chapter examines the use o f external judicial decisions from the first, basic 

template o f this research, namely, the direct v. indirect approach. The direct 

approach refers to those cases where judges would cite directly the findings of 

external judicial decisions, which may provide guidance on the existence, state 

and/or proper interpretation o f the applicable law. The indirect approach refers to 

those cases where judges may borrow from external judicial decisions their 

reviews o f state practice and opinio juris  (in the context o f customary international 

law) or surveys o f national jurisdictions (in the context o f general principles of 

law). With respect to the direct approach, the Chapter considers external judicial 

decisions which would appear to have been used: (1) to verify the existence and/or 

state o f rules o f law; (2) to provide a guiding horizon; (3) to provide guidance in 

setting out the definition or elements o f a legal notion; and (4) to provide 

additional support. It then focuses on specific uses o f external judicial decision in 

relation to the source of law, namely, treaty law (including the Hague and Geneva 

law), customary international law and general principles. In the context o f the 

indirect approach, the Chapter examines instances in which external judicial
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decisions would appear to have been used to borrow the reviews o f state practice 

and opinio juris  or surveys o f national jurisdictions, and sets out some reflections 

on this approach.

2. The direct approach

From a review of the judgments, judges may appear to have used the findings of 

external judicial decisions in a number of ways. For instance, such decisions may 

have been used for the verification o f the existence and/or state o f a rule o f law. 

This section examines such use by reference, in particular, to the legal-historical 

approach. External judicial decisions may also have been used to provide a 

'guiding horizon’.' In this case, as Groppi and Ponthoreau suggest, examples of 

similar judgments decided in other jurisdictions may have been used to illustrate 

the range o f potential choices, or rather, the possible consequences o f a decision. 

This may be considered one particular aspect o f the more general use of external 

judicial decisions for guidance. With respect to decisions used for guidance, these 

may have been used in relation to setting out the definition and/or the elements of 

a particular legal nofion. Moreover, decisions may have been used to provide 

additional support for a finding reached by other means. This use may be similar 

to the ‘probative comparison’ category, identified by Groppi and Ponthoreau,

' See T. Groppi and M. C. Ponthoreau (eds.), The Use o f  Foreign Precedents By Constitutional 
Judges (2013), at
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where decisions may have been used for the purpose o f proving that ‘even there’ a 

certain measure was adopted, which the court intends to adopt ‘even here.’

The categories identified above are flexible and there may be extensive areas o f 

overlap between them. For instance, judges may use one and the same external 

judicial decision both to verify the existence, as well as to verify the proper 

interpretation o f a legal notion. These categories are examined in turn below. 

However, it should be borne in mind that, in view o f the methodology o f this 

research, the specific uses o f external judicial decisions discussed below have 

generally had to be inferred from a contextual reading o f the judgement. 

Therefore, this is one area where the analysis may have been particularly 

influenced by the specific drafting styles o f the given judgments.

A. To verify the existence and/or state of rules of international law

In seeking to verify the existence or state of a rule of substantive international law, 

judges have, in some cases, adopted a legal-historical approach, which typically 

seeks to trace the origins o f the rule o f law in question and to outline its 

development up to the time o f the alleged offence(s). In some cases, this particular

 ̂ See Groppi and Ponthoreau, supra note 1, at 9. See also A. Cassese, ‘The Influence o f  the 
European Court o f  Human Rights on International Criminal Tribunals - Some Methodological 
Remarks’, in M. Bergsmo (ed.) Human Rights and CriminalJustice For the Downtrodden: Essays 
in Honour o f  Asbjorn Eide (2003), at 43.
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method has also been used by national judges in the domestic context.^ The 

following instances o f  use may illustrate this approach.

In the context o f  war crimes, in Furundzija, the Trial Chamber (Mumba, Cassese, 

May) considered that the prohibition o f  torture ‘has gradually crystallized from the 

[1863] Lieber Code and The Hague Conventions...read in conjunction with the 

‘Martens clause’ laid down in the Preamble to the same Convention.’"* The 

Chamber proceeded to trace the development o f  this prohibition, inter alia, under 

Article 11(1 )(c) o f  Control Council Law No 10  ̂ and the Geneva Conventions o f  

1949 and the Protocols o f  1977.^ Making use o f  a similar legal-historical approach, 

in seeking to verify the customary international law status o f  Article 5 o f  the 

ECCC Law (on crimes against humanity), in Duch, the Supreme Court Chamber 

(Srim, Noguchi, Sereyvuth, Klonowiecka-Milart, Rith, Jayasinghe, Narin) noted

 ̂See HSE  v P JC arroll & Company L td[20 \2]  lEHC 147 (29 March 2012) (Kearns P), citing 
Crilly v T  & J  Farrington L td  [2001] 3 IR 251, where it was noted that ‘[ijn innumerable cases the 
Courts, with a view to construing an Act, have considered the existing law and reviewed the history 
o f legislation upon the subject.’

Prosecutor v. Anto Furundzija, Judgment, Case No. IT-95-17/1-T, ICTY Trial Chamber, 10 
December 1998, at para. 137.
 ̂Control Council Law No 10: Punishment o f  Persons Guilty o f War Crimes, Crimes against Peace 

and against Humanity (Germany) 20 December 1945, 3 Official Gazette Control Council for 
Germany 50 (1946) (‘Control Council Law No 10’).
® Geneva Convention for the Amelioration o f  the Condition o f  the Wounded and Sick in Armed  
Forces in the Field, opened for signature 12 August 1949, 75 UNTS 31 (entered into force 21 
October 1950); Geneva Convention fo r  the Amelioration o f  the Condition o f  the Wounded, Sick and  
Shipwrecked members o f  the Arm ed Forces at Sea, opened for signature 12 August 1949, 75 UNTS 
85 (entered into force 21 October 1950); Geneva Convention relative to the Treatment o f  Prisoners 
o f  War, opened for signature 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950); 
Geneva Convention relative to the Protection o f  Civilian Prisoners in Time o f  War, opened for 
signature 12 August 1949, 75 UNTS 287 (entered into force 21 October 1950) (collectively, 
‘Geneva Conventions’); Protocol Additional to the Geneva Conventions o f  12 August 1949, and  
relating to the Protection o f  Victims o f  International Arm ed Conflicts, opened for signature 8 June 
1977, 1125 UNTS 3 (entered into force 7 December 1978); Protocol Additional to the Geneva 
Conventions o f  12 August 1949, and relating to the Protection o f  Victims ofN on-ln tem ational 
Armed Conflicts, opened for signature 8 June 1977, 1125 UNTS 609 (entered into force 7 
December 1978); Protocol Additional to the Geneva Conventions o f  12 August 1949, and relating 
to the Adoption o f  an Additional Distinctive Emblem, opened for signature 8 December 2005, 2404 
UNTS 261 (entered into force 14 Jaiiuar>- 2007) (collectively ‘Geneva Protocols’).
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that ‘the antecedents to crimes against humanity date back to the writings o f Hugo 

Grotius.’  ̂ The Chamber proceeded to trace the development o f  this category o f  

crimes from the St Petersburg Declaration o f 1868,^ through the Hague 

Conventions o f  1899 and 1907,^ to the first and second world wars. In its analysis, 

the Chamber made use, inter alia, o f  the Nuremberg Judgment, jurisprudence o f  

the Military Tribunals established under Control Council Law No 10, as well as 

national judicial decisions.

As was emphasized in the Nuremberg Judgment, the law is ‘not static, but by 

continual adaptation follows the needs o f  a changing world.’" The legal-historical 

approach would appear to place emphasis on this evolving dimension o f  rules o f  

substantive international law. However, where judges would have made use o f  

external judicial decisions as part o f  a legal-historical assessment, they may have 

to ascertain, inter alia, that any decisions which they may rely on would also 

reflect the state o f  development o f the law at the relevant time.

’ Kaing Guek Eav alias ‘D u c h Appeal Judgment, Case No. 001/18-07-2007-ECCC/SC, ECCC 
Supreme Court Chamber, 3 February 2012, at para. 101.
* Declaration Renouncing the Use, in Time o f  War, o f  Explosive Projectiles Under 400 Grams 
Weight, opened for signature 29 November 1868, [1901] ATS 125 (entered into force 11 December 
1868) ( ‘St Petersburg Declaration’).
 ̂Convention fo r  the Pacific Settlement o f  International Disputes, opened for signature 18 October 
1907, [1907] ATS 6 (entered into force 26 January 1910) ( ‘Hague Convention 1907’).

See Duch Appeals Judgment, supra note 7, at para. 103 (fo 205), citing the Trial o f the Major 
W ar Criminals Before the International Military Tribunal, 14 November 1945 -  1 October 1946, 
Vols. I-XXII, ( ‘Nuremberg Judgment’) and the Control Council Law No 10.
' '  This quote, taken from the Nuremberg Judgment, was specifically referring to the laws o f  war: 
see the Nuremberg Judgment, supra note 10, at 221. See also Prosecutor v'. Dragoljub Kunarac, 
Radomir Kovac and Zoran Vukovic, Judgment, Case No. IT-96-23&IT-96-23/1-A, ICTY Appeals 
Chamber, 12 June 2002, at para. 67. In Duch, reference was made to ‘the evolving status o f certain 
offences and forms o f  responsibility under international law’: see Kaing Guek Eav alias Duch, 
Judgment, Case No. 001/18-07-2007/ECCC/TC, ECCC Trial Chamber, 26 July 2010, at para. 34.
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B, To provide a guiding horizon

The use o f external judicial decisions to provide a guiding horizon may be 

considered, as noted above, a particular aspect o f the use of such decisions to 

provide guidance more generally. The use o f decisions as a guiding horizon may 

refer to when they would be used to set out a range o f possibilities or factors which 

may (or should) be taken into account with respect to a particular issue. For 

instance, in Strugar, the Trial Chamber (Parker, Thelin, Van Den Wyngaert) had 

to consider the duty to prevent in the context o f superior responsibility. In this 

context, it would appear to have used post-WWII cases as a guiding horizon, to set 

out a range o f factors which may be relevant in this analysis. The Chamber held:

[w]hat the duty to prevent will encompass will depend on the superior’s 

material power to intervene in a specific situation. In establishing individual 

responsibility o f superiors, military tribunals set up in the aftennath of 

World War II have considered factors such as the superior’s failure to secure 

reports that military actions have been carried out in accordance with 

international law, the failure to issue orders aiming at bringing the relevant 

practices into accord with the rules o f war, the failure to protest against or to 

criticize criminal action, the failure to take disciplinary measures to prevent 

the commission o f atrocities by the troops under their command, and the 

failure to insist before a superior authority that immediate action be taken. 

The International Military Tribunal for the Far East has held that a superior’s
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duty may not be discharged by the issuance o f routine orders and that more 

active steps may be required...'^

Similarly, in Delic, the Trial Chamber (Moloto, Harhoff, Lattanzi) considered 

indicators of effective control in the context o f superior responsibility. In this 

respect, it appeared to use internal and external judicial decisions (from the ICTR 

and the SCSL) as a guiding horizon, to set out some o f these indicators. The 

Chamber observed:

[fjactors indicative of an individual’s position o f authority and effective 

control may include: the procedure used for appointment o f an accused, his 

official position, the power to give orders and have them executed, the 

power to order combat action and re-subordinate units, the availability of 

material and human resources, the authority to apply disciplinary measures, 

the authority to promote, demote or remove particular soldiers and the 

capacity to intimidate subordinates into compliance.'^

In Naletilic et al., the Trial Chamber (Liu, Clark, Diarra) had to consider the 

charge o f plunder o f public or private property. In this context, it used a range of 

instruments, as well as post-WWII cases, seemingly as a guiding horizon, to set 

out the terms by which the unlawful appropriation o f public or private property in

Prosecutor v. Pavle Strugar, Judgment, Case No. IT-01-42-T, ICTY Trial Chamber, 31 January 
2005, at para. 374.
'■’ Prosecutor Rasim Delic, Judgment, Case No. IT-04-83-T, ICTY Trial Chamber, 15 September 
2008, at para. 62.
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armed conflicts had been variously referred to and proscribed. From its analysis, 

the Chamber found that this legal notion had been variously referred to as 

‘plunder’; ‘pillage’; ‘spoliation’; and ‘[pjillaging a town or place, even when taken 

by assault.’'"'

The use o f external judicial decisions as a guiding horizon may assist judges in 

identifying a range of potential choices with respect to a specific issue. In this 

context, in their research relating to Constitutional judges, Groppi and Ponthoreau 

note that, when foreign case law has been used as a guiding horizon by domestic 

courts, it ‘is cited at the very beginning o f the interpretive process, to find sources 

of inspiration. In this case, courts tend to refer concisely to decisions fi-om many 

different jurisdicdons...’’^

C. To provide guidance in setting out the definition or elements of a legal 

notion

External judicial decisions may be used to provide guidance in articulafing the 

definition and/or elements o f a given legal notion. For instance, in Ntagerura, the 

ICTR Appeals Chamber (Pocar, Giiney, Vaz, Meron, Schomburg) emphasized that 

external judicial decisions may ‘reflect an interpretation as to the meaning to be

Prosecutor V. Mladen Naletilic, a.k.a. ‘Tula’, Vinko Martinovic, a.k.a. Judgment, Case
No. IT-98-34-T, ICTY Trial Chamber, 31 March 2003, at para. 612 (& 1499).

Groppi and Ponthoreau, supra note 1, at 424.
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ascribed to particular provisions.’'^ In Ruggiu, the Trial Chamber (Pillay, M0se, 

Dolenc) derived guidance from the judgment of Julius Streicher at Nuremberg, in 

relation to persecution as a crime against humanity, noting that ‘[t]he Streicher 

Judgement is particularly relevant to the present case since the accused, like Streicher, 

infected peoples’ minds with ethnic hatred and persecution.’'  ̂ According to 

Bantekas, it is well known that judicial decisions may be used ‘to elucidate the

1 Xprimary authorities.’

For instance, in Bagosora et a l ,  the Appeals Chamber (Meron, Robinson, Giiney, 

Pocar, Liu) appeared to make use o f ICTY case law, in the context o f command 

responsibility, for guidance as to the scope o f a superior’s duty to punish.'^ And in 

Renzaho, the Trial Chamber (M0se, Egorov, Arrey) used, inter alia, the Kvocka et 

al. Appeals Judgment because it ‘provided guidance on distinguishing between

^  A

joint criminal enterprise and other forms o f liability, such as aiding and abetting.’

The degree o f guidance that judges may derive from using extemal judicial 

decisions in any specific instance may vary from case to case and may depend on

P rosecutor  v Ntagerura, Judgment, Case N o ICTR-99-46-A, ICTR Appeals Chamber, 7 July 
2006, at para. 127.

The P rosecutor v. G eorges Ruggiu, Judgment, Case N o. ICTR-97-32-I, ICTR Trial Chamber, 1 
June 2000, at para. 19.

I. Bantekas, ‘Reflections on Some Sources and Methods o f  International Criminal and 
Humanitarian Law’, (2006) 6 International Criminal L aw  R eview  121, at 130. Nollkaemper 
similarly observes that, for instance, the ICTY has used decisions from national courts ‘as elements 
in the construction o f  -  respectively -  treaties, customary law and general principles o f  
(international) law ’: see A. Nollkaemper, ‘Decisions o f  National Courts as Sources o f  International 
Law: An Analysis o f  the Practice o f  the ICTY’ in G. Boas and W. Schabas, International Criminal 
L aw  D evelopm ents in the C ase Law  o f  the ICTY  (2003), at 278.

Theoneste Bagosora and Anatole N sengiyum va  v. The Prosecutor, Judgment, Case No. ICTR-98- 
4 1 -A, ICTR Appeals Chamber, 4  December 2011, at para. 683.

The Prosecutor v. Tharcisse Renzaho, Judgment, Case No. ICTR-97-31-T, ICTR Trial Chamber, 
14 July 2009, at para. 740.
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the specific circumstances o f each case. However, in some cases, the use of

external judicial decisions could appear as equivocal, particularly when their value

in the analysis may not immediately be clear. For instance, in Celebici, the Trial

Chamber (Karibi-Whyte, Odio Benito, Jan) had to interpret, in the context of

Article 2 o f the ICTY Statute, the meaning o f ‘protected persons’ under Article 4

o f the Fourth Geneva Convention. Although the Trial Chamber’s approach was

21primarily based on a teleological interpretation o f the Geneva Conventions, it 

also made reference to the ‘effective link’ doctrine referred to in the ICJ’s 

Nottebohm case.^^ On appeal, the appellant submitted that the Trial Chamber had 

erred in not placing greater emphasis on this ‘effective link’ doctrine. The 

Celebici Appeals Chamber (Hunt, Riad, Nieto-Navia, Bennouna, Pocar), however, 

emphasized that the Trial Chamber's ‘conclusion as to the nationality o f the 

victims for the purposes of the Geneva Conventions did not depend on that test.’̂ '̂  

The Appeals Chamber held that;

[t]he Nottebohm  case was concerned with ascertaining the effects of the 

national link for the purposes o f the exercise o f diplomatic protection, 

whereas...the Appeals Chamber [was] faced with the task o f determining 

whether the victims could be considered as having the nationality o f a

■' Prosecutor v. Zejnil Delalic, Zdravko Mucic also known as ‘P a v o H a z i m  Delic, Esad Landzo 
also known as Z en ga’, Judgment, Case No. IT-96-21-T , ICTY Trial Chamber, 16 November 
1998, at para. 266 {'Celebici Trial Judgment’).

Liechtenstein v. Guatemala ICJ Rep. (1955) 4 {"Nottebohm case’). See also Celebici Trial 
Judgment, ibid., at para. 257.

Prosecutor v. Zejnil Delalic, Zdravko Mucic (aka ‘P avo '), Hazim Delic, and Esad Landzo (aka 
‘Zenga ’), Judgment, Case No. IT-96-21-A, ICTY Appeals Chamber, 20 February 2001, at para.
100 {"Celebici Appeals Judgment’).

Ibid., at para. 102.
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foreign State involved in the conflict, for the purposes o f their protection

25under humanitarian law.

As such, the Appeals Chamber found that the Nottebohm  ‘effective link’ test was 

not relevant to the circumstances o f this particular case and the reference thereto 

by the Trial Chamber was, at best, unnecessary. In this case, as noted, the 

potentially unnecessary reference to the Nottebohm  test was addressed on appeal 

and, therefore, this instance may suggest that, where potentially problematic use of 

external judicial decisions would have been made at first instance, this could be

rectified through the appellate process. However, as discussed below, there may be

26certain limits to this.

D. To provide additional support

External judicial decisions may be used to provide additional support for a finding 

or an interpretation (as an "ad abundantiam’ reference) where they are used

‘despite the fact that the interpretation of the international rule in question was

")1clear and the reference was not necessary, as such.’ For instance, in light o f a 

defence contention that purely domestic acts carried out by a sovereign State in 

self-defence would fall outside the jurisdiction of the Tribunal, in Boskoski et a l,

C elebici Appeals Judgment, supra  note 23, at para. 101.
See infra, at 243.
Cassese, supra  note 2, at 43. With respect to their study on the use o f  foreign precedent by 

constitutional judges, Groppi and Ponthoreau make reference to ‘[cjitations used for the purposes 
o f ‘probative comparison’, that is, with the purpose o f  proving that “even there” a certain measure 
was adopted, which the court intends to adopt “even here’” : see Groppi and Ponthoreau. supra  note 
l , a t 9 .
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the Appeals Chamber (Robinson, Giiney, Liu, Vaz, Meron) relied on internal case 

law to recall that whether an attack was ordered as pre-emptive, defensive or 

offensive was from a legal point o f view irrelevant.^* The Chamber then referred 

to a number o f international instruments and external judicial decisions, including 

the ICJ’s Advisory Opinion on the Legality o f  the Threat or Use o f  Nuclear 

Weapons, seemingly as additional support, as they ‘affirmed’ the applicability of 

international humanitarian law regardless o f the legality o f the use o f force 

concerned.

However, in some cases, decisions used as additional support may appear to have 

been ‘lumped’ together in a footnote with little indication as to which passages are 

considered relevant and supportive o f the court or tribunal’s interpretation. For 

instance, in Tadic, the Trial Chamber (McDonald, Stephen, Vohrah) considered 

the issue o f whether a single act by a perpetrator could constitute a crime against 

humanity. It found, on the basis of customary international law that it was clear 

that a single act by a perpetrator taken within the context o f a widespread or 

systematic attack against a civilian population could entail individual criminal 

responsibility and an individual perpetrator need not commit numerous offences to 

be held liable. '̂^ In a footnoted reference, the Chamber subsequently referred to a 

string of post-WWII decisions as additional support for its interpretation without 

however indicating which passages were considered relevant. The reference

Prosecutor v. Ljube Boskoski and Johan Tarculovski, Judgement, Case No. IT-04-82-A, ICTY 
Appeals Chamber, 19 May 2010, at para. 31.

Ibid., at para. 31 (& 116).
Prosecutor v. Dusko Tadic aka 'Dule Judgment, Case No. IT-94-1-T, ICTY Trial Chamber, 7 

May 1997, at para. 649.
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merely stated: ‘[s]ee, e.g., cases 2, 4, 13, 14, 15, 18, 23, 25, 31 and 34 of 

Entscheidungen Des Obersten Gerichtshofes Fur Die Britische Zone in 

Strafsachen, Vol. Similarly, van den Herik notes that in some passages in 

Kunarac concerning the policy requirement in crimes against humanity, in many 

instances in which the Appeals Chamber (Jorda, Shahabuddeen, Schomburg, 

Guney, Meron) referred to external judicial decisions, ‘the particular paragraph 

numbers...which the ICTY relied upon, are not explicitly indicated in the 

judgment.’

The danger with this approach is that it may encourage excessive referencing. The 

potential effect of this may be apparent in the following extract from Akayesu 

Appeals Chamber (Jorda, Vohrah, Shahabuddeen, Nieto-Navia, Pocar), admittedly 

concerning a procedural matter, namely, hearsay evidence:^'^

[t]he Appeals Chamber notes that this subject has been considered in some 

detail by the Trial Chambers and the Appeals o f ICTY. See for example: 

Prosecutor v Dusko Tadic, Decision on Defence Motion on Hearsay, Case 

No 1T-94-1-T, 5 August 1996 (as relied on by Akayesu in Akayesu's Brief,

Ch 9, paras 1 and 6); The Prosecution v Tihomir Blaskic, Decision on the 

Standing Objection o f  the Defence to the Admission o f  Hearsay With No 

Inquiry as to its Reliability, Case No IT-95-14-T, 21 January 1998; Blaskic

Tadic Trial Judgment, supra  note 30, at para. 649 (fii 153).
P rosecutor  v. D ragoljub Kunarac, R adom ir Kovac, and Zoran Vukovic, Judgment, Case No. IT- 

96-23-T&  IT-96-23/1-T, ICTY Trial Chamber, 22 February 2001, at para. 98 (& 114).
L. van den Herik, ‘U sing Custom to Reconceptualize Crimes Against Humanit}'’, in S. Darcy 

and J. Powderly (eds.). Judicial C reativity at the International Crim inal Tribunals (2010), at 92.
This example is referred to here only to illustrate a potential instance o f  excessive referencing.
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Trial Judgment; Prosecutor v Zlatko Aleksovski, Decision on Prosecutor’s 

Appeal on Admissibility o f  Evidence, Case No IT-95-14/1-AR73, 16 

February 1999 (‘the Aleksovski Decision')', Prosecutor Dario Kordic and 

Mario Cerkez, Decision on Appeal Regarding Statement o f  a Deceased 

Witness, Case No IT-95-14/2-AR73.5, 21 July 2000 (‘the first Kordic 

Decision') and Decision on Appeal Regarding the Admission into Evidence 

o f  Seven Affidavits and one Formal Statement, 18 September 2000 (‘the 

second Kordic Decision') {To Add ICTR Jurisprudence)}^

In the above extract, the place-holder ‘(7b Add ICTR Jurisprudence)' appears to 

have been lost in the midst o f the extensive referencing o f ICTY jurisprudence. In 

this respect, McCormick cautions that:

[i]f the universe of citable precedents is a manageable size, then judicial 

citations are a way o f meshing the immediate decision against a stable and 

coherent background. If that universe becomes too large, then we are in 

danger o f the confusion that can be created by...‘precedent overload’.

The next section touches on the question o f whether the source o f law may 

potentially make a difference with respect to how external judicial decisions may 

be used.

Prosecutor v. Jean-Paul Akayesu, Judgment, Case No. ICTR-96-4-A, ICTR Appeals Chamber, 1 
June 2001, at para. 285 (& 499).

P. McCormick, ‘Judicial Authority and the Provincial Courts o f Appeal: A Statistical 
Investigation of Citation Practicef’, (1*^93-1994) 22 Manitoba I  aw Journal 286, at "'02.
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3. The source of law

This section examines whether the source o f law (treaty, custom or general 

principles) being interpreted and applied may potentially make a difference in how 

external judicial decisions may be used. This discussion is not meant to provide an 

exhaustive treatment of this subject. For instance, in the context o f treaty law, it 

focuses on the Genocide Convention (which is o f more direct concern to the ad 

hoc Tribunals than, for instance, to the SCSL). However, it is intended to provide 

an indication o f how external judicial decisions may have been used in relation to 

specific sources o f law. The section firstly considers the question in the context of 

treaty law generally and, subsequently, focuses on the Hague and Geneva law. It 

then considers the question in the context o f customary international law and 

general principles.

A. Decisions used in relation to treaty law

This section focuses on the 1948 Genocide Convention, in order to examine some 

o f the ways in which external judicial decisions may appear to have been used in 

relation to this treaty. In Blagojevic et a l ,  the Trial Chamber referred to the ICJ’s 

Advisory Opinion on Reser\>ations to the Convention on the Prevention and 

Punishment o f  the Crime o f  Genocide,^'' as well as internal case law, to confirm the

Reservations to the Convention on the Prevention and Punishment o f  the Crime o f  Genocide, 
Advisory Opinion, (1951) ICJ Reports 23.
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status of the Convention, noting that ‘[i]t is widely recognized that the law set out 

in the Convention reflect customary international law and that the norm

-JO

prohibiting genocide constitutes ju s  cogens.' It would appear, therefore that, in 

this instance, the ICJ Opinion was used to verify the status of the Convention as, 

inter alia, reflecting customary international law.

In Nahimana et a l,  the Trial Chamber (Pillay, Mose, de Zoysa Gunawarda) 

considered that ‘the present case squarely addresses the role o f the media in the 

genocide that took place in Rwanda in 1994 and the related legal question o f what 

constitutes individual criminal responsibility for direct and public incitement to 

commit g e n o c i d e . I n  this context, the Chamber recalled the assessment o f this 

matter in Akayesu, and proceeded to undertake a review o f international law and 

jurisprudence on incitement to discrimination and violence, considering that such a 

review would be ‘helpful as a guide to the assessment o f criminal accountability 

for direct and public incitement to genocide, in light o f the fundamental right of 

freedom of expression.’'*̂  In the course o f this extensive review, the Chamber 

referred to the jurisprudence o f the Nuremberg Tribunal, the United Nations 

Human Rights Committee and the European Court o f Human Rights. It is 

considered that the Chamber may have used these external judicial decisions, inter

Prosecutor v. Vidoje Blagojevic, Dragan Jokic, Judgment, Case No. IT-02-60-T, ICTY Trial 
Chamber, 17 January 2005, at para. 639.

Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v The Prosecutor, Judgment, 
Case No. ICTR-99-52- T, ICTR Trial Chamber, 3 December 2003, at para. 979.

Ibid. at para. 980
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alia, as a guiding horizon in order to assist in the articulation o f broad guidelines 

for interpreting and characterizing media d iscourse/'

With respect to the Nahimana et al. appeal, the Chamber (Pocar, Shahabuddeen, 

Giiney, Vaz, Meron) in analyzing the distinction between hate speech and direct 

incitement to commit genocide and, in particular, in finding that ‘direct incitement 

to commit genocide...has to be more than a mere vague or indirect suggestion’, the 

Appeals Chamber relied on internal case law as well as the case o f Mugesera v. 

Canada (Minister o f  Citizenship and Immigration).'^^ The Appeals Chamber 

appears to have used this external judicial decision for interpretive guidance with 

respect to the meaning o f ‘incitement' specifically because the case concerned 

similar factual circumstances.''^

In Kalimanzira, the Appeals Chamber (Meron, Giiney, Pocar, Vaz, Agius) referred 

to the Nahimana et al. Appeals Judgment, considering that the latter’s approach 

was ‘in accordance with relevant Tribunal jurisprudence and other sources of 

interpretation, including World War II judgments and the travaux preparatoires of 

the Genocide Convenfion.’’̂'* In this case, the Kalimanzira Appeals Chamber had

See Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v The Prosecutor, Judgment, 
Case No, ICTR-99-52-A, ICTR Appeals Chamber, 28 November 2007, at para. 695.

See ibid., at para. 692 and Mugesera Canada (Minister o f  Citizenship and Immigration),
[2005] 2 S.C.R. 100, 2005 SCC 40, at para. 87.

The case concerned a deportation order for a Rwandan Hutu politician who had become a 
permanent resident in Canada. It was based on a speech made by Mugesera in Rwanda in 1992 and 
which was deemed an incitement to commit murder, genocide and hatred, and therefore to 
constitute a crime against humanity. See Nahimana et al Appeals Judgment, supra note 41, at para. 
686 and 688.

Callixte Kalimanzira The Prosecutor, Judgment, Case No. 1CTR-05-88-A, ICTR Appeals 
Chamber, 20 October 2010, at para. 156.
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to examine whether Kahmanzira’s actions, which did not involve mass 

communication such as a public speech, could be considered as public incitement. 

The Chamber appeared to have used the Nuremberg Judgment not only for 

guidance as to the interpretation o f public incitement, but also as additional 

support, considering that its approach was ‘consistent with’ that o f the Nuremberg 

Tribunal;

[t]he Tribunal’s jurisprudence is consistent with that of the International 

Military Tribunal at Nuremberg. The latter considered incitement to, inter 

alia, murder and extermination, involving widely circulated speeches and 

articles, rather than speeches to relatively small and closed groups."*^

In Krstic, in its interpretation o f Article 4 o f the ICTY Statute (genocide), the Trial 

Chamber (Rodrigues, Riad, Wald) adopted an interpretive approach in accordance 

with the 1969 Vienna Convention on the Law of Treaties ( ‘VCLT’), which is 

generally considered to reflect customary international law. In this context, 

although the Tribunal held that genocide was ultimately proscribed under 

customary international law, the Tribunal noted that Article 4 o f the ICTY Statute 

had adopted verbatim the provisions o f the Genocide Convention. The Chamber 

thus interpreted the Genocide Convention as its ‘main reference source’ and 

consulted the preparatory work and the circumstances which gave rise to the

Kalimanzira Appeals Judgment, supra note 44, at para. 157 (the Chamber made reference, in 
particular, to the cases o f  .Tulius Stretcher and Hans Fritzsche).
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Convention ‘[a]s a supplementary means of interpretation.’'*̂  In its interpretation 

o f the definition and scope o f the crime of genocide, the Krstic Trial Chamber 

referred to several additional sources including, inter alia, the United Nations 

General Assembly Resolution 96(1) and the ILC Draft Code o f Crimes against 

Peace and Security of Mankind. In this context, it also made use o f international 

and national decisions for interpretive guidance. For instance, it referred to the ICJ 

Advisory Opinion on the Resen>ations to the Convention on the Prevention and 

Punishment o f  Genocide^ and on Legality o f  the Threat or Use o f  Nuclear 

Weapons!^^ It also cited the ICTR judgments of Akayesu^^ and Kayishema and 

Ruzindana,^^ as well as six national cases (three German decisions, two o f the 

Polish Supreme Court and one o f the United States Military Tribunal at 

Nuremberg).^' In this context, it would appear that these external judicial decisions 

were used to supplement and/or support the Chamber’s interpretation of other 

sources.

In its analysis relating to the crime o f direct and public incitement to commit 

genocide under Article 2(3)(c) o f the ICTR Statute, in Akayesu, the Trial Chamber

Prosecutor v. Radislav Krstic, Judgment, Case No. IT-98-33-T, ICTY Trial Chamber, 02 August 
2001, at para. 541. In this context, Nollkaemper considers that ‘[t]his analysis is somewhat 
awkward, as...the Tribunal indicated that it used the Genocide Convention as customary law, rather 
than as treaty law. Therefore, it is not clear why it had to resort to Articles 31 and 32 o f the Vienna 
Convention on the Law o f Treaties’: see Nollkaemper, supra note 18, at 280.

Reservations Advisory Opinion, supra note 39. The ICJ observed that the Genocide Convention 
looked ‘to safeguard the very existence o f certain human groups and...to confirm and endorse the 
most elementary principles o f morality.’

Legality o f  the Threat or Use o f  Nuclear Weapons, Advisory Opinion, ICJ Reports (1996), p. 
240.

The Prosecutor v. Jean-Paul Akayesu, Judgment, Case No. ICTR-96-4-T, ICTR Trial Chamber,
2 September 1998, at para. 522.

The Prosecutor v. Clement Kayishema and Obed Ruzindana, Judgment, Case No. ICTR-95-1, 
ICTR Trial Chamber, 21 May 1999, at para. 99.

See Krstic Trial Judgment, supra note 46, at paras. 575, 579 and 589.
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(Kama, Aspegren, Pillay) made reference to the conviction o f Julius Streicher by 

the Nuremberg Tribunal, referring to this conviction as ‘[p]erhaps the most famous

52conviction for incitement to commit crimes o f international dimension.’ In this 

case, the Trial Chamber may appear to have cited the Julius Streicher case as 

additional support, demonstrating that even at Nuremberg, the incitement to 

murder and extermination had been criminalized, albeit as a crime against

C 'l

humanity.

It is notable, however, that in other cases, when interpreting the Genocide 

Convention, sufficient interpretive guidance may have been available from other 

sources and recourse to external judicial decisions may not have been deemed 

necessary. For instance, in Bizimungu et al., in analyzing the scope of conspiracy 

to commit genocide, the Trial Chamber (Khan, Muthoga, Short) appeared to have 

found sufficient interpretive guidance in the internal case law, and the travaux 

preparatoires o f the Genocide Convention.^'* In Brdanin, the Trial Chamber 

(Agius, Janu, Taya) considered that it ‘must apply Article 4 of the [ICTY] Statute 

in accordance with the state o f customary international law at the time relevant to 

the Indictment. To this end, the main source is the [Genocide] Convention.. 

Admittedly, the Chamber did make use o f the ICJ’s Advisory Opinion on 

Genocide to support its holding with respect to the status o f the nonn prohibiting

Akayesu Trial Judgment, supra note 49, at note 550.
Ibid. See also Nahimam et al. Trial Judgment, supra note 39, at para. 981.
The Prosecutor v. Casimir Bizimungu, Justin Mugemi, Jerome-Clement Bicamumpaka and 

Prosper Mugiraneza, Judgment and Sentence, Case No. 1CTR-99-50-T, ICTR Trial Chamber, 30 
September 2011, at para. 1960. With respect to public incitement, the Trial Chamber relied on the 
interpretation in the Kalimanzira Appeals Judgment.

Prosecutor v. Radoslav Brdanin, Judgment, Case No. IT-99-36-T, ICTY Trial Chamber, 1 
September 2004 at para. 680.
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genocide^^ and, in some instances, it also made reference to ICTR decisions. 

However, with respect to other issues, the judges appeared to have found sufficient 

guidance in the internal case law and other sources, such as the United Nations 

General Assembly Resolution 96(1), the work o f the International Law 

Commission and the teachings o f publicists, without requiring recourse to extemal 

judicial d ec isio n s .S im ila rly , in Niyitegeka, the Appeals Chamber (Meron, 

Shahabuddeen, Mumba, Schomburg, Weinberg de Roca) had to consider the 

definition of genocide and, in particular, reference to the group ‘as such.’^̂  The 

Chamber appeared to find sufficient guidance in a direct interpretation o f the 

Genocide Convention as well as the travaux preparatoires, internal case law and 

the writings of publicists and, in this context, except for a reference to some ICTY 

decisions, did not make use of extemal judicial decisions.

From the above, it would appear that the use o f extemal judicial decisions in 

relation to treaty law may depend on the specific circumstances o f each case, 

having regard, in particular, to the submissions of the parties, the state o f 

development o f the internal case law, the availability o f other interprefive sources 

and the particular approaches o f individual judges. In general, with respect to 

treaty law, judges may follow the approach set out in Articles 31 and 32 o f the 

VCLT.^° In this context, Werle notes that ‘[t]he core requirements for the

Brdanin Trial Judgment, supra note 55, at para. 680.
Ibid., at paras. 681-707.
Eliezer Niyitegeka v. The Prosecutor, Judgment, Case No. ICTR-96-14, ICTR Appeals Chamber, 

9 July 2004, at para. 47.
Ibid., at paras. 47-55.

^  See, for instance, the Blagojevic et a l ,  where the Appeals Chamber referred to Article 31(1) o f  
the VCLT in its interpretation o f  Additional Protocol I; Prosecutor v. Vidoje Blagojevic, Dragan
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interpretation o f international treaties are contained in Articles 31 and 32 of the 

Vienna Convention on the Law of Treaties...’ '̂ In these cases, it is possible that 

reliance on the preparatory work o f a treaty and/or other sources o f interpretation 

may lessen the need for recourse to external judicial decisions. However, where 

such decisions have been used, these may have been used to verify the existence 

and state o f a legal norm, to provide interpretive guidance, including as a guiding 

horizon, and as additional support for an interpretation which would have been 

reached by other means.

(1) Decisions used in relation to the Hague and Geneva law

International Humanitarian Law (‘IHL’) has traditionally been divided between 

‘the law o f the Hague’ and ‘the law o f Geneva’. T h e  Hague law concerns the 

means and methods o f conducting warfare and contains general rules concerning 

the conduct o f hostilities. The Geneva law concerns the victims o f war: those 

combatants who have fallen hors de combat, civilians who have fallen into the 

hands o f the opposing side, and those in occupied territories.^^ At the outset, it 

should be noted that while the areas o f IHL and war crimes are very closely 

interlinked, the law o f war crimes criminalizes a narrower subset o f IHL. '̂*

Jokic, Judgement, Case No. IT-02-60-A, ICTY Appeals Chamber, 9 May 2007, at para. 281 
(fii753).

G. Werle, Principles o f  International Criminal Law  (2009), at 59.
A. Cassese, International Criminal Law  (2008), at 81.
R. Dixon and K. A. A. Khan, Archbold on International Criminal Courts: Practice, Procedure 

and Evidence (2009), at 927 (para. 11-12). See also the Geneva Conventions and Additional 
Protocols, supra note 6.
^  In particular, the authors note that ‘IHL and war crimes have similar aims but somewhat different 
sf'opes and consequences. IHL is addressed to governments and other parties to a conflict: it sets
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Moreover, not all war crimes would fall within the jurisdiction o f  the courts and 

tribunals examined here.^^

The history o f the development o f  the Hague and Geneva law has been well 

documented and will not be repeated here.^^ Bugnion notes that i f  one considers 

the distinction between the law o f  Geneva and the law o f the Hague, one finds that 

there is no clearly defined dividing line between these two normafive sets, but 

rather that one is faced with a continuum o f  rules, which are grouped under two 

distinct l a b e l s . I n  its Advisory Opinion on the Legality o f  Nuclear Weapons, the 

ICJ considered that these two branches o f  law have ‘gradually formed one single 

complex system / It held:

[tjhese two branches o f  the law applicable in armed conflict have become so 

closely interrelated that they are considered to have gradually formed one 

single complex system, known today as international humanitarian law. The

out standards expected in armed conflict, and violations can culminate in compensation or other 
satisfaction. War crimes law is addressed to individuals, and sets out offences amounting to the 
most serious crimes o f concern to the international community as a whole, and can culminate in 
imprisonment as a war criminal’: see R. Cryer et a i .  An Introduction to International Criminal 
Law and Procedure (2010), at 271.

For instance, in Naletilic et a l ,  the Trial Chamber considered that, while plunder could, 
generally, constitute a war crime, ‘[a] different question is whether plunder committed on a small 
scale fulfils the requirements o f  Article 3(e) in conjunction with Article 1 o f  the Statute, which 
states that the Tribunal “shall have the power to prosecute persons responsible for serious 
violations o f international humanitarian law’” : see Naletilic Trial Judgment, supra note 14, at para. 
612.
^  See, for instance, Dixon and Khan, supra note 63, at 18 (para. 2-25). See also R. Cryer, 
Prosecuting International Crimes: Selectivity and the International Criminal Law Regime (2005), 
at 30 and 49 and Cryer et a i ,  supra note 64, at 268.

F. Bugnion, ‘Droit de Geneve et droit de La Haye’, (2001) 83 IRRC 901, at 907.

176



provisions o f the Additional Protocols o f 1977 give expression and attest to 

the unity and complexity o f that law.^^

In this context, Cassese notes that ‘the First Additional Protocol o f 1977 to some 

extent updates those rules o f the Hague law which deal with means and methods of 

combat, for the sake of sparing civilians as far as possible from armed hostilities. It 

is thus clear that the traditional distinction between the two sets o f rules is fading 

away; even assuming it has not become obsolete, its purpose now is largely 

descriptive.’^̂  The close interlinkage between the Hague and Geneva law was also 

recognized by the Report o f the Secretary-General, which held that ‘[t]he Hague 

Regulations cover aspects o f international humanitarian law which are also

70covered by the 1949 Geneva Conventions.’

However, it should be noted that, while the provisions o f the 1907 Hague 

Regulations as well as much o f the 1949 Geneva Conventions have come to be 

recognized as customary law, some, but not all, provisions o f the Additional 

Protocols have obtained recognition as customary law.’ ’ This section examines 

some of the ways in which external judicial decisions may have been used in 

relation to these two sources.

Legality o f  the Threat or Use o f  Nuclear Weapons, supra note 48, at para. 75.
See Cassese, supra note 62, at 82. See also Bugnion, supra note 67, at 909. The editors o f  

Archbold on International Criminal Courts state that ‘[w]hile developments since at least the 
adoption o f the 1977 Protocols Additional to the Geneva Conventions have tended to blur these 
categories...they continue to be o f  more than merely historical interest’: see Dixon and Khan, supra 
note 63, at 927 (para. 927).
™ UN Security Council, Report o f  the Secretary-General Pursuant to Paragraph 2 o f  Security 
Council Resolution 808 (1993), S/25704, 3 May 1993, at para. 43.

Cryer et a l. supra note 64 at 269
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With respect to the Hague law, the Report of the Secretary-General relating to the 

ICTY provides that ‘[t]he 1907 Hague Convention (IV) Respecting the Laws and 

Customs o f War on Land and the Regulations annexed thereto comprise [... an] 

important area o f conventional humanitarian international law which has become 

part o f the body of international customary law....These rules o f customary law, as 

interpreted and applied by the Niimberg Tribunal, provide the basis for [Article 3 

o f the ICTY S t a t u t e ] . I n  Aleksovski, the Trial Chamber (Rodrigues, Vohrah, 

Nieto-Navia) recognized that ‘[t]he enumerated offences under Article 3 o f the 

[ICTY] Statute intend to regulate the conduct of hostilities and reproduce 

provisions found in the 1907 Hague Convention (IV) Respecting the Laws and 

Customs of War on Land (‘the Hague Convention IV’) . H o w e v e r ,  the Chamber 

also noted, by reference to the Tadic d ec i s i on , t ha t  it was clear from the text of 

Article 3 that the list was meant to be illustrative and not exhaustive. Indeed, in 

Blaskic, the Trial Chamber (Jorda, Rodrigues, Shahabuddeen) considered that this

7SArticle also subsumed Common Article 3 of the Geneva Conventions.

In Celebici, the Trial Chamber had to determine the definition o f the offence of 

‘plunder’, which had been charged as a violation o f the laws or customs o f war

UN Security Council, supra note 70, at paras. 41-44.
Prosecutor v. Zlatko Aleksovski, Judgment, Case No. IT-95-14/1-T, ICTY Trial Chamber, 25 

June 1999, at 48 (Dissenting Opinion o f  Judge Rodrigues).
Prosecutor v. Dusko Tadic a/k/a ‘Dule Decision on the Defence Motion for Interlocutory 

Appeal on Jurisdiction, Case No. IT-94-1-T, ICTY Appeals Chamber, 2 October 1995, at para. 94.
The Prosecutor v. Tihomir Blaskic, Judgment, Case No. IT-95-14-T, ICTY Trial Chamber, 3 

March 2000, at 168.
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punishable under Article 3(e) o f the ICTY Statute^^ In its analysis, the Chamber 

referred, inter alia, to the Hague Regulations and the Geneva Conventions. In this 

case, the defence had contended that prosecutions before the International Military 

Tribunal at Nuremberg and in the subsequent proceedings before the Nuremberg 

Military Tribunals related to the organized seizure o f property undertaken within 

the framework o f a systematic economic exploitation of occupied territory. 

However, the Chamber held that this did ‘not demonstrate the absence of 

individual criminal liability under international law for individual acts of pillage

77committed by perpetrators motivated by personal greed.’ The Chamber 

proceeded to refer to a number o f trials before French Military Tribunals, which 

had prosecuted isolated instances o f theft o f personal property o f modest value,

78which had been treated as war crimes. These decisions appear to have been used 

by the Chamber as interpretive guidance, in the context of the definition of 

plunder, and in particular, to support the Chamber’s holding that ‘the prohibition 

against the unjustified appropriation o f public and private enemy property is 

general in scope, and extends both to acts o f looting committed by individual 

soldiers for their private gain, and to the organized seizure of property undertaken 

within the framework o f a systematic economic exploitation o f occupied

-79
temtory.

Celebici Trial Judgment, supra note 21, at para.584.
TKiH at r\ara

76

Ibid., at para. 590. 
Ibid.

79 Ibid.
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In Naletilic et a i,  the Trial Chamber had to consider the definition o f plunder. In 

this context, in concurring that ‘[d]ispossession o f personal property, a common 

way individual soldiers gain illicit booty, is considered a war crime of the more 

traditional type’, the Chamber referred to the same decisions of the French 

Military Tribunals cited in Celebici. However, the Chamber also cited additional

decisions, which may appear to have been used to provide additional support for

81the Chamber’s views on this point.

In Blaskic, the Appeals Chamber (Pocar, Mumba, Giiney, Schomburg, Weinberg 

de Roca) found that ‘[t]he prohibition against pillage may...be considered to be 

part of customary international law.’ It reached this finding, inter alia, by 

reference to various primary sources of law, such as the Geneva Convention IV 

and the Hague Regulations o f 1907. It also relied on internal case law and made 

reference to the provisions o f the Nuremberg Charter and Control Council Law 

No. 10. The Chamber subsequently made reference to some post-WWII decisions,

83where pillage ‘was charged both as a war crime and a crime against humanity.’

In the judgment, these decisions were cited after the Chamber had presented its 

finding and may therefore appear to have been used as additional support for the 

Chamber’s finding.

N aletilic  Trial Judgment, supra  note 14, at para. 612.
Ibid., at para. 612 (&  1505).
Prosecutor i ’. Tihomir Blasiiic, Judgment, Case No. IT-95-14-A, ICTY Appeals Chamber, 9 July 

2004, at para. 148.
Ibid.
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In Strugar, the Trial Chamber had to verify the status o f the Hague Convention 

(IV) o f 1907 and the Hague Regulations, finding that they ‘have become part of 

customary international law.’ '̂̂  It reached this finding by reference, inter alia, to 

the Report o f the Secretary-General and internal case law. However, the Chamber 

also made reference to the ICJ’s Wall Advisory Opinion, noting that ‘[t]he 

International Court o f Jusfice explicitly confirmed the customary law status o f the 

Hague Regulations. It opined in its Advisory Opinion in 2004 that ‘The Court 

considers that the provisions o f the Hague Regulations have become part of 

customary law, as is in fact recognized by all the participants in the proceedings 

before the Court ’. I n  this instance, the Chamber may appear to have used the 

external judicial decision as additional support for its finding. When, subsequently, 

in Hadzihasanovic et a i, the Trial Chamber (Antonetti, Rasoazanany, Swart) 

similarly considered that the Hague Regulations o f 1907 ‘form part of customary 

international law’, it relied on the Report o f the Secretary-General and internal 

case law, and did not refer to external judicial decisions. Indeed, in the same 

case, the Trial Chamber had to consider, inter alia, the elements o f the offence of 

destruction or wilful damage to institutions dedicated to religion under Article 3(d) 

of the Statute.*^ In its analysis, the Chamber relied, inter alia, on the Hague 

Convention and Regulations, on the Geneva Convention and Protocol I, on the 

ICRC Commentary and internal case law and did not appear to use external

Strugar Trial Judgment, supra note 12, at para. 227.
See Legal Consequences Opinion, supra note 48, at para 89. See also Strugar Trial Judgment, 

supra note 12, at para. 227 (fn 775).
The Prosecutor v. Enver Hadzihasanovic, Amir Kubura, Judgment, Case No. IT-01-47-T, ICTY 

Trial Chamber, 15 March 2006, at para. 60.
Ibid., at oara. 58.
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o o

judicial decisions. Similarly, in Oric, the Trial Chamber (Agius, Brydensholt, 

Eser) had to assess whether the charge o f wanton destruction o f cities, towns or 

villages not justified by military necessity, which was enumerated in Article 3(b) 

o f the ICTY Statute, and which in turn was based on the 1907 Hague Regulations,

OQ

entailed individual criminal responsibility. In this instance, the Chamber relied, 

inter alia, on internal case law and the Nuremberg Charter, and did not use 

external judicial decisions.

While the above discussion would not purport to be a comprehensive oversdew of 

this area, it may appear to indicate that, in general, the question o f how external 

judicial decisions would have been used in relation to the Hague law may appear 

to depend on the circumstances o f the specific case. Similar to the observ'afions 

above in relation to treaty law more generally, some o f the factors which may be 

relevant may include the state o f development of the internal case law, the 

availability o f other interpretive sources, and the submissions o f the parties. In this 

context, however, external judicial decisions related to the Hague law may appear 

to have been used mainly, inter alia, as interpretive guidance and to furnish 

additional support for an interpretation reached by other means.

The next part of this discussion considers external judicial decisions used in 

relation to Geneva law. In Aleksovski, the Trial Chamber (Rodrigues, Vohrah, 

Nieto-Navia) appeared to use the ICJ’s Nicaragua case to verify the status of

Hadiihasanovic Tria\ Judgment, supra note 86, at paras. 57-64.
Prosecutor v. Naser Oric, Judgment, Case No. IT-03-68-T, ICTY Trial Chamber, 30 June 2006, 

at para. 261.
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Common Article 3 o f the Geneva Conventions. It noted that ‘[t]he International 

Court o f Justice held, in the Nicaragua case, that common Article 3, though 

conventional in origin, has crystallized into customary international law and sets 

out the mandatory minimum rules applicable in armed conflicts o f any kind, 

constituting as they are ‘elementary considerations of humanity

In Krstic, in the context o f defining forcible transfer, the Trial Chamber noted that 

the Geneva Convention allows for evacuations based on ‘imperative military 

reasons’.^’ The Chamber held that, in terms o f shedding more light on military 

necessity in this context, two post-WWIl cases were relevant, one which had 

found that the acts o f the accused were ‘justified by ‘urgent military necessity’

92based on the information in his hands at the time’, and, by contrast, one which 

had found that the military necessity of, inter alia, preventing espionage was not a 

legitimate reason for the evacuation o f the population.^^ These two cases may 

therefore appear to have provided the Chamber with a guiding horizon within 

which to consider and interpret the question o f military necessity.

In Strugar, the Appeals Chamber (Vaz, Shahabuddeen, Giiney, Meron, Kwon) had 

to define the concepts of ‘active participation’ under Common Article 3 and ‘direct 

participation’ under Additional Protocol 1 (which it considered to be synonymous for

^  Aleksovski Trial Judgment, supra  note 73, at para. 50. Other cases used the N icaragua  case for 
this purpose, including Blaskic Trial Judgment, supra  note 75, at para. 167 (fh 322).

K rstic  Trial Judgment,supra note 46, at para. 526.
Wilhelm List an d  others, U S military Tribunal, Nuremberg ( ‘the Hostages Trial’), Law Reports 

o f  Trials o f  War Criminals, V ol. VIII, case No. 47, p. 69 (1948).
Von Lewinski (called von M anstein), British Military Court at Hamburg (Germany), 19 

December 1949, in 16 .Annual D ig  and Reports ofP iib lic  International Law Cases 509 521 (1949).
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its purposes).^'* The Chamber considered that ‘[w]hile neither treaty law, nor 

customary law expressly define the notion o f active or direct participation in hostilities 

beyond [what had been stated], references to this notion in international humanitarian 

law conventions do provide guidance as to its m e a n i n g . I n  assessing the scope of 

this notion, the Chamber, inter aha, took ‘note of examples of direct and indirect 

forms of participation in hostilities included in military manuals, soft law, decisions of 

international bodies and the commentaries to the Geneva Conventions and the 

Additional P r o t o c o l s . T h e s e  materials may appear to have been used as a guiding 

horizon of potential direct and indirect forms o f participation in hostilities and, in this 

context, the Chamber also used some international and national judicial decisions.

In Nyiramasuhuko et al., the Trial Chamber (Sekule, Ramaroson, Bossa) had to

consider whether Articles 7 and 13 o f  Additional Protocol II entailed individual

criminal responsibility. W hile the Chamber noted that ‘these provisions do not

explicitly reference individual criminal liability’, it recalled the holding o f  the

ICTY Appeals Chamber in the Tadic Decision that ‘customary international law

imposes criminal liability for serious violations o f common Article 3, as

supplemented by other general principles and rules o f  protection on the protection

08
o f  victims o f  internal armed conflict.’ Furthermore, the Chamber referred to the

P rosecutor v’. P avle  Strugar, Judgment, Case No. IT-01-42-A, ICTY Appeals Chamber, 17 July 
2008, at para. 173.

Ibid., at para. 175.
Ibid., at para. 177.
For instance, Juan Carlos A bella  v. Argentina, Case 11.137, Report N o 55/97, Inter-Am. C.H.R., 

OEA/Ser.LA^/II.95 Doc. 7, p .271, para. 178 (1997); and United States o f  Am erica v. Salim Ahmed  
Ham dan, U .S. Military Commission, 19 December 2007.

The Prosecutor v. Pauline Nyiramasuhuko, Arsene Shalom Ntahobali, Sylvain Nsabimana. 
A lphonse Nteziryayo, Joseph K anyabashi an dE lie  N dayam baje, Judgement And Sentence, Case
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well-known dictum of the Nuremberg Tribunal that ‘[cjrimes against international 

law are committed by men, not by abstract entities, and only by punishing 

individuals who commit such crimes can the provisions o f international law be 

enforced.’^̂  The Chamber also referred to another ICTY decision and found that 

‘the criminalisation o f individual conduct encompasses the Geneva Conventions in 

their entirety, including Articles 7 and 13 o f Additional Protocol 11.’’*’° In this 

instance, the ICTY decisions may appear to have been used as sources of 

interpretive guidance for the Chamber’s finding and the dictum from the 

Nuremberg Tribunal may appear to have been used to furnish additional support 

for this finding.

In Galic, in defining ‘military necessity’ in the context o f the offence o f attack on

civilians under Article 3 of the ICTY Statute pursuant to Article 51(2) o f

Additional Protocol I, the Trial Chamber (Orie, El Mahdi, Nieto-Navia) referred to

the Dictionary o f  International Law o f  Armed Conflict, edited by the ICRC.’°'

However it subsequently referred to the Hostages case, considering that this case

102may provide ‘some guidance in this respect.’ In this instance, therefore, the

No. ICTR-98-42-T, ICTR Trial Chamber, 24 June 2011, at para. 5899. See also Tadic decision, 
supra note 74, at para. 134.
^  The Nuremberg Judgment, supra note 10, at 447.

Nyiramasuhuko et al. Trial Judgment, supra note 98, at para. 5899.
Prosecutor v. Stanislav Galic, Judgment, Case No. IT-98-29-T, ICTY Trial Chamber, 5 

December 2003, at para. 44.
Ibid , at para. 44 (fri 76).
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external judicial decision may appear to have been used for interpretive 

guidance.

In relation to the phrase ‘not justified by military necessity’, the Oric Trial 

Chamber had to consider the question o f ‘collateral damage.’ In this context, it 

referred to Article 52 o f Additional Protocol I (which defines what constitutes a 

military objective) and internal case law; however, it would also appear to have 

used some post-WWIl cases as guidance for interpreting the scope o f military 

necessity, holding that ‘after the fighting has ceased, destruction can in principle 

no longer be justified by claiming ‘militar}^ necessity’.’’'*'̂  Moreover, it would 

appear to have used the Hostages case'°^ also for interpretive guidance, in order to 

further qualify its holding.

In Boskoski et a i,  the Trial Chamber (Parker, Van Den Wyngaert, Thelin) had to 

consider the issue o f the degree o f organization of an armed group in the context 

o f an armed conflict of a non-intemational character. In this context, the Chamber 

held that this issue ‘for the purpose o f Common Article 3 [had] not been 

specifically defined in legal texts or in jurisprudence.’ In its analysis, the 

Chamber made use, inter alia, o f a direct interpretation o f Common Article 3 of 

the Geneva Conventions and the ICRC Commentary, as well as internal case law.

The Chamber did not subscribe to the view  that the prohibited conduct set out in the first part o f  
Article 51(2) o f  Additional Protocol I was adequately described as ‘targeting civilians when not 
justified by military necessity’: see G alic  Trial Judgment, supra  note 101, at para. 44.

Oric  Trial Judgment, supra  note 89, at para. 588 (fh 1579).
The Hostages Trial, supra  note 92, at pp.66-69.
Oric  Trial Judgment, supra  note 89, at para.588 (fii 1580).
P rosecutor v. Ljube Boskoski, Johan Tarculovski, Judgment, Case No. IT-04-82-T, ICTY Trial 

Chamber, 10 July 2008, at para. 194.
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It also appears to have used a Belgian case*'^* to provide interpretive guidance in 

this r e s p e c t . I n  addition, the Chamber appears to have referred to the ICJ’s case 

of Nicaragua to support its finding that Common Article 3 reflects basic 

humanitarian protections.” ®

In Perisic, the Trial Chamber (Moloto, David, Picard) had to consider, inter alia, a 

charge o f attacks on civilians, a violation o f the laws or customs of war pursuant to 

Article 3 o f the ICTY Statute, which was based upon Article 51(2) o f Additional 

Protocol I and Article 13(2) o f Additional Protocol I I ." ’ In its analysis, the 

Chamber considered, inter alia, that ‘[ijndiscriminate attacks...may qualify as 

direct attacks on civilians’, primarily on the basis of internal case law."^ However, 

it would appear to have used the ICJ’s Nuclear Weapons Advisory Opinion as 

additional support for this holding.

In Strugar, the issue was raised whether a commander may be found responsible 

for the crime committed by a subordinate two levels down in the chain of 

command. In determining this question, the Trial Chamber used, inter alia, and 

interpretation o f Additional Protocol I, internal case law and ICRC Commentary 

on the Additional Protocols, which tended to indicate that ‘there is no requirement 

that the superior-subordinate relationship be immediate in nature for a commander

Ministre public and Centre pour I'egalite des chances et la lutte contre le racisme v. C. et B., 
Belgium, Military Court, Judgment o f  17 December 1997, Journal des Tribunaux, 4 April 1998, pp 
286-289.

Boskoski et a l Trial Judgment, supra note 107, at para, 196.
‘‘“ ibid., at para. 197 (& 793).
“ ‘ Prosecutor v. Momcilo Perisic, Judgment, Case No. IT-04-81-T, ICTY Trial Chamber, 6 
September 2011, at para. 89.

Ibid . at para. 97
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to be found liable for the acts o f his subordinate.’’'  ̂ Subsequently, the Chamber 

cited the judgement of the military tribunal in the case against the Japanese 

Admiral Soemu Toyoda, considering that ‘[f]urther support can be found in [this] 

judgement.’ Therefore, in this case, the Toyoda case would appear to have been 

used as additional support for the Chamber’s interpretation.

In Galic, in determining the restrictions IHL established, as set out in the Fourth 

Geneva Convention and Additional Protocols thereto, regarding attacks on 

hospitals, the Appeals Chamber (Pocar, Shahabuddeen, Guney, Meron, 

Schomburg) primarily relied on an interpretation of the Geneva Conventions and 

the Protocols as well as on ICRC Commentary."^ In particular, it may appear to 

have used the ICRC Commentary to provide a sort o f guiding horizon, to provide a 

range of potential actions which may result in the loss o f protection under IHL for 

hospitals."^ In this context, the Chamber did not make use of external judicial 

decisions.

In Simic et a l ,  in considering the underlying acts o f the charge o f ‘forced labour 

assignments’, the Trial Chamber (Mumba, Williams, Lindholm) held that these 

‘infringe upon certain provisions o f Geneva Conventions III and IV, and as such 

may constitute a violation o f the laws or customs o f war other than grave breaches

Strugar Trial Judgment, supra note 12, at para. 363.
Ibid., at para. 364.
Prosecutor v. Stanislav Galic, Judgment, Case No. IT-98-29-A, ICTY Appeals Chamber, 30 

November 2006, at para. 341.
Ibid., at para. 342,
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o f the Geneva Conventions, falHng within the scope o f Article 3 o f the Statute.’"^ 

In articulating the underlying acts o f this charge, the Chamber relied, inter alia, on 

the relevant provisions of the Geneva Conventions and Protocol 11, on the 

Commentaries to Conventions, on internal case law and on the writings of 

publicists."* In this context, the Chamber also did not make use o f any external 

judicial decisions.

With respect to the charges involving the use o f prisoners of war to perform 

unlawful labour, in Naletilic et a l ,  the Trial Chamber (Liu, Clark, Diarra) had to 

interpret, inter alia. Article 49 o f Geneva Convention 111 which establishes a 

principle o f compulsory labour for prisoners o f war."^ In considering this 

provision, the Chamber relied primarily, inter alia, on the Commentary to Geneva 

Convention 111.'̂ ° Elsewhere, the Trial Chamber had to consider the charge of 

unlawful transfer o f a civilian under Article 2(g) o f the Statute as a grave breach of 

the Geneva Conventions, noting that there had been, as yet, no decision dealing 

with this subject.'^' Once again, it relied primarily, inter alia, on the 

Commentaries to Geneva Conventions and the Additional Protocols.

In Aleksovski, the Trial Chamber had to determine the necessary actus reus and 

mens rea o f the offence o f outrages upon personal dignity. It considered that ‘[t]he

P rosecutor v. B lagoje Simic, M iroslav Tadic an dS im o Zaric, Judgment, Case N o. IT-95-9-T, 
ICTY Trial Chamber, 17 October 2003, at para. 86.

Ibid., at paras. 87-93.
N aletilic  Trial Judgment, supra  note 14, at para. 253.
Ibid., at para. 256.
Ibid., at para. 513. The Chamber noted that ‘The Blaskic Trial Judgement, the K rnojelac  Trial 

Judgement and the K rstic  Trial Judgement dealt with forcible transfer and/or deportation as a crime 
against humanit>' under Article 5 o f  the Statute’; see ibid.
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four Geneva Conventions themselves do not expound on these questions; however,

122the Commentaries prove to be more helpful...’ This case, therefore, may serve to 

underscore the importance some judges have placed on the ICRC Commentaries in 

interpreting Geneva law. However, as indicated in Blaskic by the Appeals 

Chamber, the reliance on these Commentaries may potentially carry certain risks. 

In this case, in the context of command responsibility, the Trial Chamber had,

123inter alia, derived guidance from the Commentary on the Additional Protocols 

to find that the role o f military commanders ‘obliges them to be constantly 

informed o f the way in which their subordinates carry out the tasks entrusted them, 

and to take the necessary measures for this purpose.’ '̂ '* However, the Appeals 

Chamber considered that this was not the appropriate standard.

Similar to the observations made in relation to the Hague law, the above instances 

o f use of external judicial decisions in relation to Geneva law may appear to 

indicate that, in general, the question o f how such decisions would be used may 

depend on the circumstances o f the specific case. Similar factors as those 

mentioned in relation to the Hague law may influence such use. Indeed, where 

external judicial decisions have been used in relation to Geneva law, in some 

cases, these would appear to have been used to verify the status o f such law, for 

interpretive guidance (including providing a guiding horizon) and for additional 

support.

Aleksovski Trial Judgment, supra note 73, at para. 55.
Y. Sandoz et a l  (eds.). Commentary on the Additional Protocols o f  8 June 1977 to the Geneva 

Conventions o f  12 August 1949 (1986).
Blaskic Trial Judgment, supra note 75, at para. 329.
See Blaskic Appeals Judgment, supra note 82, at para. 61,
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B. Decisions used in relation to customary international law and general 

principles

With respect to customary international law, Cryer notes that ‘custom is at times

nebulous...’ Cassese observes that ‘it often proves arduous to find views and

concepts that are so uniform and consistent as to evidence the formation o f an

international customary rule. The same holds true for principles.’ '^’ With respect

to customary law and general principles, therefore, the specific approaches of

individual judges may potentially play a significant role in the identification of 

128these sources. Indeed, different judges may have different approaches to the 

identification o f customary international law. In Milosevic, Judge Liu placed 

emphasis on the criteria o f uniformity, extensiveness and representativeness of 

state practice in the establishment o f a rule o f customary international law. He held 

that:

[i]t is generally accepted that customary international law may be inferred 

from state practice and opinio juris. To establish a rule o f customary

R. Cryer, ‘The A d  H oc  Tribunals and the Law o f  Command Responsibility: A  Quiet 
Earthquaice’, in S. Darcy and J. Powderly (eds.). Judicial C reativity a t the International Criminal 
Tribunals (2010), at 166.

Cassese, supra  note 62, at 18.
Citing Judge Hudson, Anand makes the point that the appreciation o f  the elements o f  customary 

international law ‘is not a simple matter, and it is a task for persons trained in law ’: see R. P. 
Anand, ‘The International Court O f Justice And The Development O f International Law’, (1965) 7 
International Studies 228 at 232.
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international law, state practice has to be virtually uniform, extensive and

129representative.

However, this approach may be compared with that taken, in Duch, by the 

Supreme Court Chamber. The Chamber may appear to have taken a broader view 

with respect to the traditional requirement o f state practice, potentially placing 

more emphasis on the requirement o f opinio juris. It considered that;

[w]ith respect to customary international law, the Supreme Court Chamber 

considers that in evaluating the emergence o f a principle or general rule 

concerning conduct that offends the laws o f humanity or the dictates of 

public conscience in particular, the traditional requirement o f ‘extensive and 

virtually unifonn’ state practice may actually be less stringent than in other 

areas o f international law, and the requirement o f opinio juris  may take pre-

130eminence over the usus element o f custom.

Far from being exhaustive, these two instances are merely meant to indicate some 

o f the complexities and divergences which may be involved in the determination 

o f customary international law. Moreover, in some cases, custom may appear to 

have been identified differently by different judges which may, in part, be 

influenced by their specific approaches. For instance, in considering the theories of

Prosecutor Dragomir Milosevic, Judgement, Case No. IT-98-29/1-A, ICTY Appeals 
Chamber, 12 November 2009, at 6 (Partly Dissenting Opinion O f Judge Liu Daqun).

Duch Appeals Judgment, supra note 7, at para 93. A similar approach is discussed in Cassese, 
supra note 62, at 161.
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JCE and co-perpetratorship, according to Judge Shahabuddeen, ‘[njeither, 

considered with the problem o f intent, can claim the status o f customary 

international law.’’^' He observes;

[i]t is recognized that universality o f support is not needed for the 

development o f customary international law; generality approaching 

universality will do, depending on the particular situation. But in this case 

such generality o f support is lacking: each of the two theories is supported 

by a considerable part o f the world. That is not consistent with either theory 

being regarded as customary international law.

Shahabuddeen reiterates this view by noting that ‘neither co-perpetratorship nor

joint criminal enterprise (including liability to conviction without intent) is

customary international law.’'^  ̂ It is also notable that, in Stakic, the Appeals

Chamber (Pocar, Shahabuddeen, Giiney, Vaz, Meron), o f which Shahabuddeen

was a part, considered that the Stakic Trial Chamber had ‘erred in conducting its

analysis o f the responsibility o f  the Appellant within the framework o f ‘co-

perpetratorship’. This mode o f liability, as defined and applied by the Trial

Chamber, does not have support in customary international law...’ '̂ "* The above

position, however, may appear to contrast with the view held by Judge Schomburg

who, in Simic, asserted that ‘I maintain my position that co-perpetratorship is

M. Shahabuddeen, ‘Judicial Creativity and Joint Criminal Enterprise’, in S. Darcy and J. 
Powderly (eds.), Judicial C reativity a t the International Crim inal Tribunals (2010), at 188.

Ibid. (emphasis added).
Ibid., at 190.
Prosecutor v. M ilom ir Stakic, Judgment, Case No. IT-97-24-A, ICTY Appeals Chamber, 22 

March 2006, at para. 62.
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1  ̂sfirmly entrenched in customary international law.’ Therefore, this may be one 

instance where different judges would appear to have distilled custom differently.

In Krnojelac, the Trial Chamber (Hunt, Mumba, Liu) noted that, on the basis of, 

inter alia, a review o f post-WWlI jurisprudence, the Tadic Appeal Judgment had 

identified three categories of criminal liability pursuant to a JCE. However, with 

respect, particularly, to the second category o f JCE (the ‘concentration camps’ 

category) identified in Tadic, the Krnojelac Trial Chamber appeared to suggest 

that, on a careful reading o f the relevant cases, there may not have been a firm 

basis for distinguishing this second category as a separate category. The Trial 

Chamber took the view that ‘[mjany of the cases considered by the Tadic Appeals 

Chamber to establish this second category appear to proceed upon the basis that 

certain organizations in charge o f the concentration camps, such as the SS, were 

themselves criminal organizations, so that the participation of an accused person in 

the joint criminal enterprise charged would be inferred irom his membership of 

such criminal organization. As such, those cases may not provide a firm  basis for 

concentration or prison camp cases as a separate category.’ Therefore, this may 

be another instance in which custom would appear to have been identified 

differently by different judges.

Prosecutor v. Blagoje Simic, Judgment, Case No. IT-95-9-A, ICTY Appeals Chamber, 28 
November 2006, at 14 (fii 20) (Dissenting Opinion O f Judge Schomburg).

Prosecutor i'. M ilorad Krnojelac, Judgment, Case No. IT-97-25-T, ICTY Trial Chamber, 15 
March 2002, at para. 78 (emphasis added). The Appeals Chamber considered, however, that 
‘[a]lthough the perpetrators o f the acts tried in the concentration camp cases were mostly members 
o f  criminal organizations, the Tadic case did not require an individual to belong to such an 
organization in order to be considered a participant in the joint criminal enterprise’: see Prosecutor 
V. Milorad Krnojelac, Judgement, Case No. IT-97-25-A, ICTY Appeals Chamber, 17 September 
2003, at para. 89.
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One of the prohibited purposes o f torture under customary international law may 

also appear to have been viewed differently by different judges. For instance, in 

Furundzija, the Trial Chamber held, inter alia, that ‘among the possible purposes

1 ^ 7of torture one must also include that o f humiliating the victim.’ The Chamber 

considered that this proposition was warranted by the general spirit o f international 

humanitarian law, given that the primary purpose o f this body o f law was to 

safeguard human dignity. However, in Krnojelac, the Trial Chamber was o f a 

markedly different opinion, considering that:

although other purposes may come to be regarded as prohibited under the 

torture provision in due course, they have not as yet reached customary 

status. In particular, the purpose to ‘humiliate’ the victim, mentioned in 

Furundzija...is, not expressly mentioned in any o f the principal international

instruments prohibiting torture. Nor is there a clear jurisprudential

1disposition towards its recognition as an illegitimate purpose.

It is suggested that one potential reason for the above differences may be that, 

whereas in the area o f treaty law, the VCLT provides a certain level of normative 

guidance in the form o f general rules o f interpretation, in the area of customary 

international law and general principles, where the guidance may appear more 

limited, it may be possible that the approaches o f individual judges may

Furundzija Trial Judgment, supra note 4, at para. 162.
Kmnjelac Trial Judgment, supra note 136, at para 186.
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potentially take on a more significant role in the determination of the law. 

Moreover, while in the area o f treaty law, there may be a greater number of 

interpretive sources available, such as the preparatory texts o f the treaty, in the 

area o f customary international law and general principles, the available 

interpretive sources may, depending on the circumstances o f the case, be more 

limited.

The following discussion examines some instances in which external judicial 

decisions may have been used in relation to customary international law. In 

Aleksovski, the Trial Chamber had to consider the contention o f the Prosecution 

that ‘power o f influence' was a sufficient basis for the imposition of command 

responsibility.*^^ In considering this question, the Chamber would appear to have 

made use o f post-World War II decisions to provide interpretive guidance for its 

analysis. It considered that ‘[t]he level o f control required to establish that the 

person against whom command authority is attributed has...been the subject of 

differing interpretations.’'"*̂  The Chamber held that the majority position taken in 

trials after the Second World War was that a superior-subordinate relationship was 

necessary to entail superior responsibility. The Chamber acknowledged, however, 

that some cases appeared to have adopted the less restrictive criterion o f the mere 

power to influence. In order to resolve these differences, the Chamber appeared to 

rely, inter alia, on a direct interpretation o f the ICTY Statute and it also appeared

Aleksovski Trial Judgment, supra note 73, at para. 73. 
Ibid., at para. 77.
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to derive guidance from, inter alia, the Draft articles o f the ILC,''*' which it 

referred to as ‘a particularly relevant analytical aid.’’'*̂

In Duch, the ECCC Supreme Court Chamber was confronted with an appeal 

concerning the definition o f enslavement as a crime against humanity and, in 

particular, whether it required an element o f forced labour. In this context, the 

Chamber made reference to the 1926 Convention to Suppress the Slave Trade and 

Slavery’"*̂ and the 1956 Supplementary Convention on the Abolition of Slavery, 

the Slave Trade, and Institutions and Practices Similar to S l a v e r y , w h i c h  did not 

require forced labour as an element of the definition o f slavery. The Chamber 

considered that the ‘definifion o f slavery under these treaties has persisted, and has 

been consistently recognized as the basic formulation for the definifion of 

enslavement as a crime against humanity under customary intemafional law, 

including from 1975 to 1979.’"'*̂  The Chamber fiarther noted that enslavement was 

first codified as a crime against humanity under Article 6(c) of the Nuremberg 

Charter, Article 5(c) o f the Tokyo Charter, Article 11(1 )(c) o f the Control Council 

Law No. 10 and Principle VI(c) o f the 1950 Nuremberg Principles. Subsequently, 

the Chamber would appear to have used some post-World War II decisions 

particularly to support its finding as to the state and definition o f enslavement

Draft articles o f  the International Law Commission, official document o f  the General Assembly, 
51st session, UN DOC. A/51/10 (1996).

Aleksovski Trial Judgment, supra note 73, at para. 78.
Convention to Suppress the Slave Trade and Slavery, opened for signature 25 September 1926,

60 LNTS 254 (entered into force 9 March 1927), (‘Slavery Convention’).
Supplementary Convention on the Abolition o f  Slavery, the Slave Trade, and Institutions and 

Practices Similar to Slavery, opened for signature 7 September 1956, 226 UNTS 3 (entered into 
force 30 April 1957), (‘Supplementary Slavery Convention’).

Duch Appeals Judgment, ;̂upra note 7, at para. 131.
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t

which, as noted, had been drawn mainly from the Slavery Convention. The 

Chamber considered that ‘the conclusions reached by these post-World War II 

tribunals, coupled with the definition o f slavery found in the Slavery Convenfion, 

evidence the state of customary international law relating to the definition of 

enslavement as a crime against humanity at the time.’*'*̂  It proceeded to refer to a 

number o f external judicial decisions, including the Nuremberg Judgment, 

decisions o f Control Council Law No. 10 tribunals as well as decisions of the ad 

hoc Tribunals and the SCSL, to support its definition o f enslavement and, in 

particular, its fmding that this crime did not require an element o f forced labour.

The use o f external judicial decisions as addifional support may, perhaps, also 

emerge in Blagojevic el a l ,  where the Trial Chamber (Liu, Vassylenko, Argibay) 

found that ‘the category o f Other Inhumane Acts, as a residual category of crimes 

against humanity, forms part o f customary intemafional law.’’'*̂  The Chamber 

reached this fmding by reference, inter alia, to a number o f international legal 

instruments.''*^ However, it appeared to provide further support for its finding by 

reference, inter alia, to the Nuremberg Judgment and the decisions o f the ICTR, 

observing that ‘convictions have been entered on this ground by the International 

Military Tribunal at Nuremberg, this Tribunal and the Rwanda Tribunal.’

Duch Appeals Judgment, supra note 7, at para. 132.
Ibid., at para. 152.
BIagoje\'ic et al. Trial Judgment, supra note 38, at para. 624.
In particular. Article 6(c) o f  the Nuremberg Charter; Article 5(c) o f  the Tokyo Charter; Article 

11(c) o f  Control Council Law No. 10; Article 3 o f  the Statute o f  the Rwanda Tribunal; and Article 
18 o f  the ILC Draft Code o f  Crimes against the Peace and Security o f  Mankind. See ibid., at para. 
624 (fii 2026).
' ' “ Ibid.
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In Blaskic, the Trial Chamber considered that ‘[tjhere is no doubt that serious

bodily and mental harm and infringements upon individual freedom may be

characterized as persecution when...they target the members o f a group because

they belong to a specific community.’’^’ The Chamber may appear to have

reached this interpretation, primarily, by reference to the elementary and

inalienable rights of man affirmed in the Universal Declaration of Human 

1Rights. However, the Chamber subsequently would appear to have relied on a 

number o f external judicial decisions (as well as the ILC Reports) as additional 

support for this interpretation. In this context, the Chamber held that:

[t]his interpretation is reaffirmed by the established case-law of the 

Nuremberg Tribunal, the tribunals acting in accordance with Law No. 10 

promulgated by the Allied Control Council for Germany on 20 December 

1945..., the Supreme Court o f Israel and the ILC reports.

The question o f which external judicial decisions would be used would necessarily 

depend on the particular circumstances o f each case. For instance, having to define 

imprisonment as a crime against humanity, in Krnojelac, the Trial Chamber noted 

that ‘[t]he Charters o f the Nuremberg and Tokyo Tribunals did not specify 

imprisonment as a crime...’ In this case, therefore, the Chamber found that the 

Nuremberg and Tokyo Judgments may not be particularly usefril on this issue.

Blaskic Trial Judgment, supra note 75, at para. 220.
The Universal Declaration o f Human Rights was passed by the United Nations Security Council 

on 10 December 1948. See also ibid.
Ibid., at para. 221. Emphasis added.
/Trnfi/e/ac Trial .Tudament jw r a  note 136, at para 109.
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Indeed, in setting out the elements o f imprisonment as a crime against humanity, 

the Chamber relied, inter alia, on an interpretation o f the Geneva Conventions, as 

well as internal jurisprudence and human rights instruments.

Similarly, in Krstic, the Trial Chamber had to define extermination under Article 

5(b) o f the ICTY Statute. In this context, the Chamber noted that this crime ‘has 

rarely been invoked by national courts and it has not yet been defined by this 

Tribunal. The term ‘extermination’ appeared in a number o f post-war decisions by 

the Nuremberg Military Tribunal and the Supreme National Tribunal o f Poland. 

However, although the crime o f extermination was alleged, the judgements 

generally relied on the broader notion o f crimes against humanity and did not 

provide any specific definition of the term ‘exterminafion’.’'^  ̂ Although, 

therefore, the Chamber footnoted several post-WWII judgments, in its analysis o f 

the definition o f this crime, it would not appear to have relied extensively on 

them.'̂ ^

From the above, it would appear that the quesfion o f how external judicial 

decisions could be used in relation to customary international law would have to 

depend on the particular circumstances o f each case. In some cases, they may 

appear to have been used to verify the existence, state or proper interpretation o f a 

rule of law, while in others they may appear to have been used as additional 

support for an interpretation reached by other means. However, whether particular

K rstic  Trial Judgment,s«pra note 46, at para. 492.
Ibid., at para. 492 (&  1132).
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decisions would be used in specific cases would have to depend on the specific 

circumstances o f each case. For instance, in Krstic, in relation to the offence o f 

extermination, although the Trial Chamber noted that ‘the ICTR has defined, on 

several occasions, the requisite elements of the offence’,'^’ the Chamber would not 

appear to have used these decisions extensively.'^* Instead, in defining 

extermination, it would appear to have relied on a literal (dictionary-based) 

interpretation o f the term, together with references, inter alia, to the ILC Draft 

Code, the writings o f publicists and the Statute o f the International Criminal 

Court.

With respect to the determination o f general principles, there would appear to be, 

potentially, widely divergent views with respect to the very character o f such 

principles. Cheng notes that ‘[t]he greatest conflict of views concerns the part 

played in international law by these “general principles.” While some writers 

regard them merely as a means for assisting the interpretation and application o f 

international treaty and customary law, and others consider them as no more than a 

subsidiary source of international law, some modern authors look upon “general 

principles” as the embodiment o f the highest principles -  the “superconstitution” -  

o f international law.’'^° Anand notes that the reference to general principles o f law 

in Article 38(l)(c) of the ICJ Statute ‘has variously been regarded as authorizing 

the Court to apply legal analogies, natural law, general principles o f justice,

Krstic Trial J u d g m e n t , n o t e  46,  at para. 492.
In part, this may be due to the difference in the ICTY and ICTR Statutes with respect to 

discriminatory grounds. See ibid., at para. 492 (fii 1134).
See ibid., at para. 496-498.

'^®B. Cheng, General Principles o f  Law as Applied by International Courts and Tribunals (1953, 
reissued in th  ̂Grotius Classic Reprint Series in 2006), at 4-5.
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general principles o f positive national law, or comparative law and so on...It is for 

the Court to appreciate not only the validity o f the application o f a particular 

principle o f municipal law in the international field, but also the generality of its 

acceptance among different legal systems of the “civilized” nations.’'^’

There may also be significant, practical differences with respect to the method of 

the distillation o f such principles. For instance, Cassese et al. note that, although 

recourse should first be had to general principles o f international criminal law 

and/or general principles o f international law, ‘[i]n practice...international courts, 

once they find that no general rule exists on a specific issue, turn immediately to 

the subsidiary source [of general principles o f criminal law] and try to ascertain 

whether a general principle of criminal law common to all the countries o f the 

world has evolved.’ In this context, Nerlich considers that ‘[t]he identification 

o f principles o f law by reference to national legal systems is inevitably a

163somewhat subjective endeavour.’ These factors may imply that, in relation to 

the disfillation and interpretation of general principles, the specific approaches o f 

individual judges may, in some cases, potenfially play a significant role.

In Furundzija, considering that recourse to treaty law or customary international 

law, as well as general principles o f international criminal law or general 

principles o f international law, provided limited guidance with respect to the

See Anand, supra  note 128, at 234-235.
A. Cassese et al.. International Criminal Law: C ases & Comm entary (2011), at 35.
V. Nerlich, ‘The Status o f  ICTY and ICTR Precedent in Proceedings Before the ICC’, in C.

Stahn and G. Sluiter, The Em erging Practice o f  the International Crim inal Court (2009), at 314.
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definition of rape, it was necessary for the Trial Chamber to look for principles of 

criminal law common to the major legal systems o f the w o r l d . A s  part o f its 

survey o f these systems, the Chamber made use o f national laws and case-laws, it 

would appear, as sources o f evidence of national principles.

In Milutinovic et a l ,  the Trial Chamber (Bonomy, Chowhan, Kamenova, 

Nosworthy), having established that ‘sexual assault’ fiilfilled the criteria for 

consideration as a form o f persecution under crimes against humanity, had to 

articulate the elements o f this offence. In this context, it found that treaty law and 

customary international law were o f limited a s s i s t a n c e . T h e  Chamber therefore 

resorted to an ‘[a]nalysis o f the situation in a number of common law and civil law 

jurisdictions’,'^^ to find that the domestic systems often provided for a range of 

different types o f offences that could be considered to fall within the more general 

category o f sexual assault. This analysis was mainly confined to surveying 

nafional legislation; however, the Chamber did use a Canadian case, it would

1 £  o

appear, as a source o f evidence. From its analysis o f domestic jurisdictions, the 

Chamber found a difference in emphasis, with some jurisdictions placing emphasis 

on the exercise of violence, force, constraint or other form o f coercion on the 

victim and others placing emphasis on the absence of the victim’s consent. In 

order to address this apparent disparity in approach, the Chamber drew guidance

Furundzija Trial Judgment, supra note 4, at para. 177.
See, for instance, ibid., at para. 180 (fii209).
Prosecutor v Milan Milutinovic, Nikola Sainovic, Dragoljub Ojdanic, Nebojsa Pavkovic,

Vladimir Lazarevic and Sreten Lukic, Judgement, Case No. IT-05-87-T, ICTY Trial Chamber, 26 
February 2009, at para. 196.

Ibid., at para. 197.
Nam ely,/?. v. S. (P.L.). [1991] 1 S.C.R. 909. See ibid., at para. 197 (& 356).
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from internal case law, but also appeared to draw interpretive guidance from 

Akayesu, which had ‘embraced a broad understanding o f coercion.’ Indeed, the 

Chamber reached the view that ‘a broad approach to the requisite elements is 

appropriate, so long as the equal gravity requirement for its characterisation as a 

form of persecution is taken account o f T h e r e f o r e ,  in this case, while national 

judicial decisions may appear to have been used as sources of evidence of national 

principles, the international judicial decision {Akayesu) was used as interpretive 

guidance in the face o f an apparent disparity in the domestic jurisdictions 

surveyed.

In Erdemovic, with respect to the question whether duress may afford a complete 

defence to a charge o f crimes against humanity and/or war crimes, Judge 

McDonald and Judge Vohrah had to revert to a survey o f national legal systems to

171assess whether general principles o f law may shed some light on that issue. In 

this context, in the first instance, they referred, inter alia, to a decision o f the 

Italian-Venezuelan Mixed Claims Commission’ and to a number o f decisions, as 

well as separate opinions, from the Permanent Court of International Justice and 

the International Court o f J u s t i c e . T h e s e  decisions appear to have been used to 

provide further guidance and support for the method of distilling general principles

M ilutinovic et al. Trial Judgment, supra  note 166, at para. 198.
Ibid., at para. 199.
Prosecutor v. D ragen Erdemovic, Judgment, Case No. IT-96-22-A, ICTY Appeals Chamber, 7 

October 1997, at para. 32 (Joint Separate Opinion o f  Judge McDonald and Judge Vohrah).
'’■ Gentini case. Reports o f  International Arbitral Awards, vol. X , p. 551.

See the Chorzow F actory C ase (M erits) (1928), P.C.I.J., Series A, N o .17, p. 29; Individual 
Opinion o f  Judge Hudson in D iversion o f  Water from  the M euse Case (Netherlands v. Belgium) 
(1937), P.C.I.J. Reports, Series A /B , N o .70, pp. 76-77; the North Sea Continental Shelf Cases; the 
Corfu Channel Case (Merits) I.C.J. Reports (1949) 4  at p. 18; and the Separate Opinion o f  Lord 
McNair in South-W est Africa Case, I.C.J. Rep. (1950) at p. 148.
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and for the manner in which such principles may be employed in the formulation 

of a legal rule.'^"* Judge McDonald and Judge Vohrah then proceeded to refer to 

national legal systems and, particularly in the context o f common law 

jurisdictions, made use o f external judicial decisions in the course o f their survey

I  7 Sas sources o f evidence. Further to their survey, they found that:

[o]n the one hand, a large number o f jurisdictions recognise duress as a 

complete defence absolving the accused from all criminal responsibility. On 

the other hand, in other jurisdictions, duress does not afford a complete 

defence to offences generally but serves merely as a factor which would 

mitigate the punishment to be imposed on a convicted person.

At the end o f their survey. Judge McDonald and Judge Vohrah found that ‘[i]t is 

not possible to reconcile the opposing positions and, indeed, we do not believe that 

the issue should be reduced to a contest between common law and civil law.’’^̂  

However, the approach o f Judge McDonald and Judge Vohrah to distilling general 

principles, and their use of external judicial decisions in that context, may be 

compared with that o f Judge Stephen. While the approach of Judge McDonald and 

Judge Vohrah appeared to confine itself to examining the black letter law reflected 

in the various national laws and case laws. Judge Stephen took the view that:

™ Erdemovic Appeals Judgment, supra note 171, at para. 57 (Joint Separate Opinion o f Judge 
McDonald and Judge Vohrah).

See, for instance, ibid., at para. 63.
Ibid., at para. 66.
Ibid , at para. 72

205



[i]n searching for a general principle o f law the enquiry must go beyond the 

actual rules and must seek the reason for their creation and the manner of 

their application.’’*

Further to this approach, Judge Stephen undertook a detailed analysis of, inter 

alia, common law cases and, in particular, the common law exception of duress 

with respect to murder. He considered that ‘the basis for the common law’s 

absolute exclusion o f duress in the case o f murder requires close examination 

before being allowed to influence international law.’'^^ Indeed, from his detailed 

analysis o f the development o f the duress in the common law. Judge Stephen 

concluded that the limited exception in common law systems ‘has been based upon 

situations in which an accused has had a choice between his own life and the life 

o f another as distinct from cases where an accused has no such choice, it being a 

case o f either death for one or death for both.’'**’ Therefore, he concluded, the 

defence o f duress could be adopted into international law as deriving from a 

general principle of law recognized by the world’s major legal systems, at least 

where that exception does not apply.'*'

From the above, it may be noted that, in the context of general principles, national 

judicial decisions may appear to have been used mainly as sources o f evidence. 

However, individual judges may have appeared to adopt differing approaches to

Erdem ovic  Appeals Judgment, supra  note 171, at para. 63 (Separate And Dissenting Opinion O f 
Judge Stephen).

Ibid., at para. 28.
Ibid., at para. 25.
Ibid., at para. 66.
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the distillation of such principles and, in particular, the degree to which they may 

have been prepared to delve behind the municipal rules. Moreover, international 

judicial decisions may also appear to have been used to provide further support for 

particular methods o f distillation o f such principles and for guidance with respect 

to particular interpretations.

The next part proceeds to examine the indirect approach to external judicial 

decisions.

4. The indirect approach

In some cases, judges may have used external judicial decisions, not directly for

their findings, but indirectly to borrow the review o f state practice and opinio juris

(in the context o f customary international law), or their survey of national

jurisdictions (in the context o f general principles). This review or survey may

serve to supplement the referring court or tribunal’s own analysis on the same or

similar issue and, indeed, may save it fi'om having to undertake such a review or 

1survey from scratch. Cryer points out that ‘[ajfter all, where cases contain a 

detailed review o f State practice and/or opinio juris, it is far simpler to refer to the

Peil makes a similar point with respect to the use o f the teachings o f  publicists, namely,
‘[w]here a publicist has conducted a thorough review o f State practice and concluded that the 
threshold for a rule o f customary international law has (or has not) been met, judges frequently rely 
upon those teachings, rather than directly citing primary evidence o f State practice.’ See M. Peil, 
‘Scholarly Writings as a Source o f  Law: A Survey o f  the Use o f  Doctrine by the International 
Court o f Justice’ (2012) 1 CJICT. 136, at 153.
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183relevant case than repeat the discussion it contains.’ This approach may, at least, 

in part, reflect the solutions-oriented approach described by Byrne, where 

‘borrowing...is seen just as a method o f  speeding up the process o f  finding legal 

solutions to similar p r o b l e m s . A f t e r  all, as Aust posits, ‘[n]o wise judge 

(international or national) wants to reinvent the wheel.’

It may not be surprising that, within the same court or tribunal, one may find 

instances o f  judges borrowing the reviews or surveys from sister chambers.'*^ For 

instance, in discussing the applicable standard for the imposition o f  individual 

criminal responsibility under Article 7(1) o f  the ICTY Statute, the Celebici Trial 

Chamber borrowed from the Tadic Trial Chamber’s extensive review' o f  the 

‘existing body o f  precedents arising out o f the war crimes trials conducted after the

187Second World War.’ In its analysis o f the general requirements which must be 

met for an act to constitute a crime against humanity, in Krnojelac, the Trial 

Chamber simply referred to the extensive review in the Kunarac Trial Judgment to

R. Cryer, ‘Neither Here Nor There? The Status o f  International Criminal Jurisprudence in the 
International and UK Legal Orders’ in K. H. Kaikobad and M. Bohlander, International Law and  
Power: Perspectives on Legal Order and Justice: Essays in Honour o f  Colin Warbrick (2009), at 
184.

R. Byrne, T h e  New Public International Lawyer and the Hidden Art o f International Criminal 
Trial Practice’ (2004) 25 Conn J Int’l L 243, at 252. See also D. Nelken, Tow ards a Sociology of 
Legal Adaptation’ in D. Nelken and J. Feest (eds.), Adapting Legal Cultures (2001), at 13.

A. Aust, ‘Peaceful Settlement o f Disputes: A Proliferation Problem? in T. M. Ndiaye et al.. 
Law o f  the Sea, Environmental Law, and Settlement o f  Disputes: Liber Amicorum Judge Thomas A. 
Mensah (2007), at 137. Similarly, Romano notes that ‘it is inefficient to reinvent the wheel every 
time anew’: see C. P.R. Romano, ‘Deciphering the Grammar o f the International Jurisprudential 
Dialogue’ (2009) 41 Int’L L & Pol 755, at 780. In a more general sense, in relation to the domestic 
context, Duxbury notes that ‘[a]n adjudicator who eschews precedent is, in effect, declining the 
opportunity to piggyback on reasoning undertaken by his forebears’: see N. Duxbury, The Nature 
and Authority o f  Precedent (2008), at 93.

For instance, in Bagosora et al., the Appeals Chamber undertook an extensive review o f state 
practice and opinio juris  with respect to the issue o f  degrading the dignity o f  the corpse or 
interfering with a corpse: see Bagosora et al. Appeals Judgment, supra note 19, at para. 729 
(&1680).

Celebici Appeals Judgment, supra note 23, at para. 325.
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consider that ‘[t]his Trial Chamber is satisfied that there is no requirement under

customary international law that the acts o f the accused person...be connected to a

188policy or plan.’ Indeed, in Aleksovski, when the Trial Chamber similarly came 

to consider the question o f individual criminal responsibility, it noted that several 

chambers o f the ad hoc Tribunals had already carried out in-depth reviews o f this 

question, making it possible to set out the rules o f existing customary international 

law on the basis o f those reviews. As such, the Trial Chamber considered that it 

saw ‘no point in making the same analysis.’

In some cases, however, judges have also borrowed the reviews or surveys from 

external judicial decisions. For instance, in Kayishema, in the context o f superior 

responsibility, the Trial Chamber (Sekule, Ostrovsky, Khan) borrowed from 

Celebici, which had provided ‘an exposition o f the jurisprudence on this point.’ 

Both the Fofana Trial Chamber (Mutanga Itoe, Thompson, Boutet) and the RUF  

Trial Chamber (Boutet, Mutanga Itoe, Thompson) relied on the Strugar Trial 

Judgment’s review of ‘case law developed by the military tribunals in the 

aftermath o f World War IF to enumerate the factors that had to be taken into 

account in determining whether a superior had discharged his duty to prevent the 

commission o f a crime.

Krnojelac  Trial Judgment, supra  note 136, at para. 58 (&  197).
Aleksovski Trial Judgment, supra  note 73, at para. 60.
Kayishem a et al. Trial Judgment, supra  note 50, at para. 492, citing C elebici Trial Judgment, 

supra  note 21, at paras. 375-376.
Prosecutor  v. M oinina Fofana and Allieu K ondewa, Judgment, Case No. SCSL-04-14-T, SCSL  

Trial Chamber, 2 August 2007, at 248 ( ‘ CZ)F Trial Judgment’); P rosecutor v. Issa Hassan Sesay, 
M orris Kallon, Augustine Gbao, Judgment, Case No. SC SL-04-15-T, SCSL Trial Chamber, 2 
March 2009, at 315 Trial Judgment’), citing Strugar Trial Judgment, supra  note 12, at para. 
347
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While, in some cases, referring judges may appear to rely almost exclusively on 

the borrowed reviews or surveys, in other cases, they may use them to supplement 

their own analyses. This may be a particularly useful tool in those cases where 

they may potentially not be sufficiently familiar with the legal systems involved. 

As one SCSL judge acknowledged;

[w]e don’t use civil law doctrine and jurisprudence much because, even 

within the civil law, there’s not the degree o f harmony that people thought. 

German civil law is different from the French civil law. And there is so 

much variation and if you are not a civil lawyer, you do have to leave that

1 Q-y
side alone.

A. Some reflections on the indirect approach

While the benefits o f the indirect approach may be apparent, in terms o f efficiency 

gains and avoiding the duplication o f efforts, this approach, depending on the 

circumstances o f the case, may have to be adopted with caution because relying on 

a review or survey undertaken by another court or tribunal, which would be 

governed by a distinct statutory framework, may potentially carry certain risks.

D. Terris, C. P. R. Romano, and L. Swigart, The International Judge: An Introduction to the 
Men and Women Who Decide the World's Cases (2007), at 122.
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For instance, there may be the risk, inter alia, that such reviews or surveys would 

be incomplete.

From the perspective o f  efficiency gains, if  before borrowing a review or survey, 

judges would have to subject it to extensive scrutiny, admittedly, there may not be 

significant efficiency gains to be had. As noted, Duxbury makes the point, in the 

domestic sphere, that relying on precedent may not necessarily always be more 

efficient than starting with a clean s l a t e . T h e  appropriate degree o f  scrufiny, 

therefore, may necessarily have to depend on the circumstances o f each case. 

However, the argument for the indirect approach may not be merely one o f  

efficiency gains. The analysis o f a referring judge who engages with the review or 

survey from another court may potentially be more thorough than where the judge 

would simply have conducted an independent review or survey ft'om scratch.

In adopfing the indirect approach, judges moreover would have to remain mindful 

o f  another, potentially more systemic, risk. Given that, in the majority o f  cases, a

For instance, with respect to reviews o f state practice and opinio Juris for the purpose o f 
estabhshing customary international law, the review undertaken by the Kunarac Appeals Chamber 
was critiqued by van den Herik, inter alia, for using some Canadian cases which did not provide 
unequivocal support for the Chamber’s determination. Moreover, the author notes that the Chamber 
overlooked the ‘the leading Canadian case on crimes against humanity’, namely the Finta case, 
which had made a finding contrary to the Chamber’s determination on this issue: see van den 
Herik, supra note 33, at 93. With respect to surveys o f  national jurisdictions for general principles 
o f  law, the survey undertaken by the Kupreskic et al. Trial Chamber with respect to the question o f  
cumulation o f  offences was critiqued by Nollkaemper because, inter alia, although the Chamber 
purported to undertake ‘a survey o f national law and jurisprudence [and to deduce therefrom] some 
principles o f  criminal law common to the major legal systems o f the world’, in effect, it 
immediately adopted the Blockburger test enunciated in the case o f  Blockburger v United States o f  
America: see Nollkaemper, supra note 18, at 289.

In relation to the domestic sphere, Duxbury notes that ‘[p]iggybacking is not necessarily easy. I f  
judges are to follow earlier decisions, they must determine what the earlier decisions, and what the 
reason.' for those decisions, are see Duxbur>', supra  note 185, at 93.
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review or survey o f all relevant jurisdictions would not appear feasible and in view 

o f the absence of a coherent methodology for undertaking such reviews or 

s u r v e y s , s u c h  reviews or surveys may, as noted above, be influenced 

particularly by the approaches o f individual judges and influenced by the legal, 

factual and temporal context o f the court or tribunal in which they would have 

been undertaken. For instance, with respect to surveys relating to general 

principles o f law, Nerlich underscores that:

the decision-maker will have to determine which jurisdictions to include in 

his or her survey and how much weight to afford to each o f these 

jurisdictions for the ‘distillation’ o f the general principle. The somewhat 

discomforting consequence o f the subjectivity o f the identification o f general 

principles o f law is that the ‘general principle’ may vary, depending on who 

determines what the content o f the principle is.'^^

In this respect, it may be possible that the drafters o f a given court or tribunal may 

have intended to delimit the extent to which their court or tribunal could rely on 

the indirect approach. For instance, Nerlich notes that Article 21(l)(c) o f the Rome 

Statute provides that the municipal jurisdictions from which the ICC is to derive 

general principles may include as appropriate, the national laws o f States that 

would normally exercise jurisdiction over the crime. The author makes the point 

that, obviously, were the ICC to rely on a borrowed survey o f general principles.

Bantekas, supra note 18, at 126-129. 
Nerlich, supra note 163, at 314-315.



such a survey would not necessarily have given particular consideration to those 

specific jurisdictions.'^’ The provision in Article 21(l)(c) o f the Rome Statute -  

that the general principles must be "derived by the Court' -  could potentially, 

therefore, be construed to delimit the extent to which the ICC judges could borrow 

from other courts and tribunals.'^* Even if  one were not to agree with this 

construction, it is clear that, as discussed a b o v e , a n y  borrowed review or survey 

would have to be used within the specific context o f the statute and legal 

framework o f the court o f the referring judge.

5. Concluding remarks

In the context of the direct approach, from its analysis o f the judgments, this 

research identified four broad categories o f use o f external judicial decisions, 

namely: (1) to verify the existence and/or state o f rules o f law; (2) to provide a 

guiding horizon; (3) to provide guidance in setfing out the definition and/or 

elements o f a legal nofion; and (4) to provide additional support for an 

interpretation. There may be considerable areas o f overlap between these 

categories. With respect to the first category, the research focused especially on 

the legal-historical approach which judges have sometimes used to trace the 

origins o f a rule of law and outline its development up to the fime o f the alleged 

offence(s). It was noted that this approach would tend to place emphasis on the 

evolving dimension o f rules o f international law and it was acknowledged that any

Nerlich, supra note 163, at 315.
Ibid, at 314 (emphasis added).
See supra, at 52.
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external judicial decisions used in the course o f this approach would have to 

reflect the applicable law at the relevant time.

With respect to the second category o f use, namely, to provide a guiding horizon, 

the research has found that, in some cases, judges have used external judicial 

decisions to set out a range o f possibilities or factors which may be taken into 

account with respect to a particular issue. This use could therefore serve to assist 

judges in identifying a range o f potential choices with respect to that issue.

With respect to the third category o f use, namely, to provide guidance more 

generally, the research found that judges have, in a number o f cases, made use of 

external judicial decisions to provide guidance in articulating and elucidate the 

definition and/or elements o f a particular legal notion. However, the degree of 

guidance which may be derived from using such decisions in any specific instance 

could vary from case to case. For example, in one instance of use, the research 

found that the reference to a decision could appear to have been unnecessary. This 

was a trial chamber case and it was also acknowledged that, in this instance, this 

potentially problematic use o f the decision was addressed on appeal. This point is 

also considered below.^°°

With respect to the fourth category o f use, the research identified instances in 

which external judicial decisions may appear to have been used to furnish further 

support for an interpretation. However, in some cases, decisions used as additional 

See infra, at 243.
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support may appear to have been lumped together, with little indication of which 

passages would have been considered to furnish support. Indeed, it was suggested 

that a potential risk with this approach could be that it may encourage excessive 

referencing, potentially resulting in precedent overload.

The discussion then proceeded to consider whether the source o f law -  namely, 

treaty, custom or general principles -  could make a difference in how external 

judicial decisions would be used. In the final analysis, the research found that the 

manner in which external judicial decisions would be used with respect to these 

sources o f law would depend on the particular circumstances o f each case, having 

regard, inter alia, to the submissions of the parties, the state of development of the 

internal case law, the availability o f other interpretive sources and the particular 

approaches o f individual judges. In general, with respect to treaty law, focusing on 

the Genocide Convention, the analysis indicated that judges may, generally, follow 

the rules o f interpretation set out in the VCLT. In this context, it may be possible 

that reliance on the preparatory work o f a treaty and/or other sources o f 

interpretation may lessen the need for recourse to external judicial decisions. 

However, where such decisions would have been used, they would appear to have 

been used in all four categories mentioned above, namely, to verify the existence 

and state o f a legal norm, to provide a guiding horizon, to provide guidance more 

generally, and as additional support for an interpretation.

The discussion then focused on uses o f external judicial decisions with respect to 

the law of the Hague and the law o f Geneva. While this discussion was modest in
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its approach, it would again appear to suggest that, in general, the manner in which 

external judicial decisions would have been used with respect to these sources of 

law would depend on the specific circumstances o f each case. From the analysis of 

the judgments, decisions used in relation to the Hague law would appear to have 

been used mainly to provide interpretive guidance and to furnish additional 

support for an interpretation, and decisions used in relation to Geneva law would 

appear to have been used mainly to verify the status o f such law, to provide 

interpretative guidance (including to provide a guiding horizon) and to furnish 

additional support. Therefore, in general, decisions used in relation to these two 

sources of law may appear to have been used broadly for similar purposes. 

However, in the context of Geneva law, it was noted that, in some cases, the 

availability o f the ICRC Commentaries to the Geneva Conventions and the 

Additional Protocols, as well as other interpretive sources, may potentially have 

lessened the need for recourse to external judicial decisions.

With respect to the use of external judicial decisions in relation to customary 

international law and general principles, the research found that, although this 

would again appear to depend on the particular circumstances of each case, the 

specific approaches o f individual judges may potentially have played a more 

significant role in this context. In some cases, judges may have appeared to adopt 

differing methods of determining the applicable law which may have led them to 

reach differing results. Thus, the specific approaches o f individual judges may 

potentially assume a more significant role in this context. The determination of 

customary international law and general principles may be contrasted with the
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determination o f treaty law, in that, with respect to this latter source, the available 

guidance may potentially be more extensive, in the form o f the rules o f 

interpretation laid down by the VCLT and, depending on the circumstances o f the 

case, in the form o f other interpretive sources such as preparatory texts, than with 

respect to the former sources. From the analysis o f the judgments, international 

judicial decisions used in relation to customary international law would appear to 

have been used to verify the existence and/or state and/or proper interpretation o f a 

legal norm, as well as to provide additional support for an interpretation. With 

respect to decisions used in the context o f general principles, international judicial 

decisions would appear to have been used for interpretive guidance and to provide 

additional support, for instance, for the method o f distillation o f such principles.

With respect to the indirect approach, from its analysis o f the judgments, the 

research noted that, judges may occasionally also have used external judicial 

decisions to borrow their reviews o f state practice and opinio juris  or their surveys 

o f national jurisdictions. In some cases, judges would appear to have relied almost 

exclusively on such reviews or surveys to determine the applicable law, while in 

other cases, they would appear to have used them in a supplementary manner. In 

this context, the research noted that, while there may be some obvious benefits in 

relying on such borrowed reviews and surveys in terms o f efficiency gains, such 

reliance may also potentially entail some risks. These borrowed reviews or surveys 

may therefore require a certain degree o f careful analysis and, potentially.
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transposition, a subject which is considered further below.^'^' However, it was 

noted that the argument for the indirect approach may not merely be one o f 

efficiency gains, in that the analysis o f a judge who engaged with a borrowed 

review or survey could, potentially, be more thorough.

Finally, it was acknowledged that, particularly in view o f the potentially diverging 

approaches o f judges to determining customary international law or general 

principles, as well as the legal, factual and temporal context which could influence 

such reviews or surveys, any borrowed review or survey, as noted in Chapter 2, 

would have to be used within the specific lens o f the statute and legal framework 

o f the referring court.

The next Chapter examines the second template, namely, the reflective v. flexible 

approach.

See infra, at 221.
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Chapter 5

The Reflective v. Flexible Approach

1. Introduction

This Chapter examines the reflective and flexible approaches to the use o f external 

judicial decisions and, in that context, the process o f transposition and its potential 

limitations. The starting point for this discussion is that, generally, international 

judges are ‘aware of the limits o f reliance on the case law of...all national and 

international courts... They understand perfectly the need to take the specificity of 

international criminal justice into consideration.’' However, the degree to which 

external judicial decisions would have been adjusted or transposed to take into 

account the specificity o f ICL and the context o f international criminal 

proceedings may appear to have varied between the reflective and flexible 

approaches. On the one hand, the reflective approach would refer to cases where, 

in using external judicial decisions, judges would appear to have taken into 

consideration the specificities o f ICL and the context o f international criminal 

proceedings and, where necessary, to have adapted or transposed such decisions to 

their new environments. On the other hand, the flexible approach may potentially

’ A. Cassese, ‘The Influence o f  the European Court o f  Human Rights on International Criminal 
Tribunals - Some M ethodological Remarks’, in M. Bergsmo (ed.) Human Rights and Criminal 
Justice For the D owntrodden: E ssays in Honour o f  Asbjorn E ide (2003), at 26.
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denote a less stringent use o f external judicial decisions and would refer to cases 

where such decisions may appear to have been borrowed and introduced into their 

new environment, potentially without the appropriate adjustments.

At the outset, it should be recalled that, as with the other templates, these two 

approaches represent two ends o f a scale and, in practice, the use o f external 

judicial decisions would fall somewhere along that scale.^ Therefore, while 

instances o f use o f such decisions have been grouped here under two headings 

(reflective or flexible), numerous gradations may be possible, which would depend 

on the specific circumstances o f each case. For instance, Cassese notes that when 

the ad hoc Tribunals had reached a stage when a copious case law had been 

developed, in some cases, it became ‘no longer necessary for the Tribunals to 

discuss the applicable law at great length; by now, in many respects, this law has 

been consistently set out in a number of cases. Hence, often, the Tribunals confine 

themselves to citing their previous cases, and...concentrate on establishing the 

f a c t s . T h u s ,  for instance, the stage of development of a given court or tribunal 

may be one factor which could influence the level o f analysis and reflectivity 

which may be considered appropriate with respect to the use o f such decisions.

 ̂ In the domestic context, Duxbury considers that ‘judges who emulate or replicate the reasoning of  
earlier courts might sometimes betray insufficient reflectivity or be too willing...to keep “with what 
is then understood to be convenient’” : see N. Duxbury, The Nature and Authority o f  Precedent 
(2008), at 99.
 ̂ See supra, at 43.
A. Cassese, ‘Black Letter Lawvering v. Constructive Interpretation: The Vasilievic Case’, (2004)

2 JICJ 265, at 265.
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With respect to the reflective approach, the Chapter begins by briefly recalling 

some of the specific characteristics o f ICL and the context o f international criminal 

proceedings, in view o f the relevance of this subject to the discussion. It then 

proceeds to examine some cases which may appear to indicate some level of 

careful appraisal with respect to the use of external judicial decisions. The impact 

o f the founding statutes and the question o f the potential limits o f the 

transposability is considered next. With respect to the flexible approach, the 

Chapter proceeds to examine some specific cases in which the level of appraisal o f 

the external judicial decisions involved may appear to have been more limited, 

focusing on: (1) national judicial decisions; (2) international judicial decisions 

from courts operating in other branches o f law; (3) international judicial decisions 

from sister international criminal courts and tribunals. Finally, with respect to 

these approaches, the Chapter provides some reflections on the potentially 

inconsistent approaches o f individual judges in some cases.

2. The reflective approach

From an analysis of the judgments, the reflective approach to the use o f external 

judicial decisions would appear to have been adopted in a number of cases. 

Recourse to this approach may depend, inter alia, on the particular circumstances 

o f the case, including how well settled the issue may be and the stage o f 

development o f the jurisprudence o f a particular court or tribunal. In Kupreskic et 

a l,  the Trial Chamber (Cassese, May, Mumba) placed emphasis on the need for 

careful appraisal of external judicial decisions:
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international criminal courts...must always carefully appraise decisions o f 

other courts before relying on their persuasive authority as to existing law. 

Moreover, they should apply a stricter level o f scrutiny to national decisions 

than to international judgments, as the latter are at least based on the same 

corpus of law as that applied by international courts, whereas the former tend 

to apply national law, or primarily that law, or else interpret international 

rules through the prism of national legislation.^

The reflective approach may therefore involve carefully appraising the external 

judicial decisions and, where necessary, transposing them to the specificities o f the 

referring court or tribunal. With respect to international judicial decisions (in this 

case, human rights decisions relating to torture), in Krnojelac, the Trial Chamber 

(Hunt, Mumba, Liu) underscored the need to take account o f the specificity o f ICL 

in using external judicial decisions:

the Trial Chamber is mindful o f the specificity o f international humanitarian 

law. Care must be taken to ensure that this specificity is not lost by 

broadening each o f the crimes over which the Tribunal has jurisdiction to the 

extent that the same facts come to constitute all or most o f those crimes. In 

particular, when relying upon human rights law relating to torture, the Trial 

Chamber must take into account the structural differences which exist

 ̂Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragon 
Papic, Vladimir Santic, also known as ‘V l a d o Judgment, Case No. IT-95-16-T, ICTY Trial 
Chamber, 14 January 2000, at para. 542. Emphasis added.
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between that body of law and international humanitarian law, in particular 

the distinct role and function attributed to states and individuals in each 

regime. However, this does not preclude recourse to human rights law in 

respect of those aspects which are common to both regimes.^

In Erdemovic, Judge Cassese would also appear to have emphasized the need for a

careful appraisal of national law concepts:

[t]o my mind Hotions, legal constructs and terms of art upheld in national
— V

law should not be automatically applied at the international level. They 

cannot be mechanically imported into international criminal proceedings. 

The International Tribunal, being an international body based on the law of 

nations, must first of all look to the object and purpose of the relevant 

provisions of its Statute and Rules. [...NJomially it would prove 

incongruous and inappropriate to apply in an inter-State legal setting a 

national law concept as such, that is, with its original scope and purport. The 

body of law into which one may be inchned to transplant the national law 

notion cannot but reject the transplant, for the notion is felt as extraneous to 

the whole set of legal ideas, constructs and mechanisms prevailing in the 

international context. Consequently, the normal attitude of international

® Prosecutor v. Milorad Krnojelac, Judgment, Case No. IT-97-25-T, ICTY Trial Chamber, 15 
March 2002, at para. 181.
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courts is to try to assimilate or transform the national law notion so as to 

adjust it to the exigencies and basic principles of international law.’

The above holdings would appear to place emphasis on the need to carefully

appraise national law concepts, and national judicial decisions based on such

concepts, in order to take into account the specificities of ICL and the context of
If

international criminal proceedings and, where necessary, to adjust or transpose 

them to their new environments. Before proceeding to consider instances in which 

judges may appear to have adopted the reflective approach, it may therefore be 

appropriate to set out briefly what is meant by the specificities of ICL and the 

context of international criminal proceedings.

A. The specificities of ICL and the context of international criminal 

proceedings

This topic has been extensively covered in the literature and only a brief overview 

would be necessary here given its relevance to the present discussion. With 

respect to the specificities of ICL, although this is a branch of international law,^ it 

is an essentially hybrid branch o f law: it is public international law impregnated 

with notions, principles, and legal constructs derived fi'om national criminal law,

’ Prosecutor v. Drazen Erdemovic, Judgment, Case No. IT-96-22-A, ICTY Appeals Chamber, 7 
October 1997, at paras. 2-3 (Separate And Dissenting Opinion O f Judge Cassese).
® See, for instance, R. Cryer, An Introduction to International Criminal Law and Procedure (2010), 
at 16; and A. Cassese et al.. International Criminal Law: Cases & Commentary (2011), at 54.
® B. B. Jia, ‘Judicial decisions as a source of international law and the defence o f duress in murder 
or other cases arising from armed conflict’ in S. Yee and T. Wang (eds.), International Law in the 
Post-Cold War World: Essays in Memory o f  Li Haopei (2001), at 80.
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IHL as well as human rights law.''’ In this context, two ‘somewhat conflicting 

philosophies’ underiie the spheres o f ICL and general international law ." Firstly, 

whereas ICL is paradigmatically concerned with prohibitions addressed to 

individuals,'^ general international law primarily regulates the behaviour of 

states.'^ Secondly, whereas the emphasis in ICL, as a penal system, is on its 

repressive fianction, the emphasis in general international law is on its normative 

role.’"' This effectively means that the need for the legal prohibitions to be as clear, 

detailed, and specific as possible, and for there to be no punishment for conduct 

that was not considered as criminal at the time when it was taken, flowing from the 

principle o f nullum crimen sine lege, are far more pronounced in ICL than they are 

in general international law.

Moreover, the particular context in which international criminal proceedings take 

place also serves to set them apart from other judicial proceedings. The logic 

underlying international proceedings is different from that o f national proceedings. 

In particular, international courts and tribunals operate in a decentralized manner, 

like ‘self-contained legal islands.’’  ̂ In Tadic, the Appeals Chamber 

(Shahabuddeen, Cassese, Tieya, Nieto-Navia, Mumba) underscored that 

‘[ijntemational law, because it lacks a centralized structure, does not provide for 

an integrated judicial system operating an orderly division o f labour among a

Cassese et a l ,  supra note 8, at 13.
" Ibid., at 8.

Cryer et a l ,  supra note 8, at 3.
Cassese et a l ,  supra note 8, at 8.
Ibid., at 9,
C. P.R. Romano, ‘Deciphering the Grammar o f the International Jurisprudential Dialogue’,

(2009) 41 Int'L L & Pol 755. at 758.
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number of tribunals, where certain aspects or components o f jurisdiction as a 

power could be centralized or vested in one o f them but not the others. In 

international law, every tribunal is a self-contained system...’'^ Even when 

compared to proceedings of an international character, the aims, structure and 

context of international criminal proceedings are unique.'^

The next section proceeds to discuss some cases in which judges may appear to 

have adopted the reflective approach with respect to the use o f external judicial 

decisions.

B. Instances of use relating to the reflective approach

It should be noted that different judges may approach the level o f appraisal of 

external judicial decisions differently and this would be influenced by the specific 

circumstances o f each case including the specific issue being addressed and the 

stage o f development o f the jurisprudence o f a given court or tribunal. For 

instance, in its consideration of cruel treatment and murder under common Article 

3 of the Geneva Conventions, in Strugar, the Trial Chamber (Parker, Thelin, Van 

Den Wyngaert) considered that ‘the jurisprudence o f the Tribunal in relation to 

common Article 3 is now settled. The Chamber will therefore not discuss it in

Prosecutor v. Dusko Tadic a/k/a ‘D i i l e Decision on the Defence Motion for Interlocutory 
Appeal on Jurisdiction, Case No. IT-94-1-A ICTY Appeals Chamber, 2 October 1995, at para. 11.

Prosecutor i'. Zlatko Aleksovski, Judgment, Case No. IT-95-14/1-A, ICTY Appeals Chamber, 24 
March 2000, at para. 3 (Declaration o f Judge David Hunt). See also Cryer et ah, supra note 8, at 
2 2 .
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detail but simply recall the main principles.’'  ̂ While in this case, the Chamber 

relied primarily on internal case law, this reasoning may appear to indicate that the 

level o f appraisal could potentially depend on the stage of development o f the 

jurisprudence. However, even where there may already exist a body o f 

jurisprudence on a particular issue, some level o f appraisal may potentially still be 

appear appropriate.'^ Ultimately, therefore, the appropriate level o f appraisal 

would appear to depend on the circumstances o f the case and the specific 

approaches o f individual judges.

An important element o f this careful appraisal of external judicial decisions may 

relate to an assessment of which law was being interpreted and applied by the 

particular decisions. The question o f which law was being applied by particular 

decisions may not always be straightforward and may give rise to divergent views. 

For instance, in Erdemovic, Judge Cassese was o f the view that, with respect to the 

Einsatzgruppen case,^*’ the United States Military Tribunal sitting at Nuremberg 

‘acted under Control Council Law No. 10, and therefore its decisions carry more 

weight than the ones by national courts acting under national legislation.’^' 

However, conversely. Judge McDonald and Judge Vohrah considered that ‘[i]n 

relation to the post-World War Two military tribunals constituted under the 

London Charter or Control Council Law No. 10, doubt remains as to whether any

Prosecutor v. Pavle Strugar, Judgment, Case No. IT-01-42-T, ICTY Trial Chamber, 31 January 
2005, at para. 219.

See infra, at 246.
The Trial o f  Otto Ohlendotf et a i , , in Trials o f  War Criminals before the Niimberg Military 

Tribunals under Control Council Law No. 10, (U.S. Govt Printing Office, Washington D.C., 1950), 
vol. IV ( ‘the Einsatzgruppen case’).

Erdemovic Appeals Judgment, supra note 7, at para. 27 (Judgment, Separate And Dissenting 
Opinion O f Judge Cassese).
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O')of these mihtary tribunals were truly ‘international in character’.’ In this respect, 

they considered that ‘to the extent that the post-World War Two military tribunals 

constituted under the London Charter or Control Council Law No. 10 were held to 

be international, this was merely with regard to their constitution, character and 

competence....There was no statement to the effect that the tribunals applied purely 

international law.’^̂  This example would therefore indicate that the character of 

the law being applied by external judicial decisions could potentially be a matter 

o f contention.

In Duch, the ECCC Supreme Court Chamber (Srim, Noguchi, Sereyvuth, 

Klonowiecka-Milart, Rith, Jayasinghe, Narin) was also concerned with assessing 

whether particular external judicial decisions had been applying the relevant law at 

the relevant time. In this case, the Chamber had to consider whether rape 

constituted a discrete crime against humanity in the period within the court’s 

temporal jurisdiction. The Chamber firstly emphasized that it could not ‘uphold 

rape as a distinct crime against humanity on the basis o f its gravity alone. Rather, 

[the] Chamber must also examine whether rape existed as a crime against 

humanity under international law...at the time of the alleged criminal conduct 

during the period 1975 - 1979.’ '̂* In this context, the Chamber noted that the 

decisions of the ad hoc Tribunals and the SCSL, which had been relied on by the

Erdemovic Appeals Judgment, supra note 7, at para. 53 (Joint Separate Opinion of Judge 
McDonald and Judge Vohrah).

Ibid., at para. 54 (Joint Separate Opinion of Judge McDonald and Judge Vohrah).
Kaing Guek Eav alias ‘Duch Appeal Judgment, Case No. 001/18-07-2007-ECCC/SC, ECCC 

Supreme Court Chamber, 3 February 2012, at paras. 174-177.
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Trial Chamber, extended well beyond the ECCC’s temporal jurisdiction. In this 

respect, the Court held:

[t]he ICTY was established in 1993 and its temporal jurisdiction extends to 

criminal acts committed since 1991. The ICTR was established in 1994, with 

its jurisdiction covering criminal acts committed during the same year. The 

SCSL’s temporal jurisdiction applies with respect to criminal acts committed 

since 30 November 1996. Thus, these particular convictions do not lend 

support to a finding that rape was a crime against humanity under 

international law during 1975-1979.^^

As a result o f its appraisal, therefore, the Supreme Court Chamber proceeded to 

question the Trial Chamber’s reliance on the jurisprudence o f the ad hoc Tribunals 

and the SCSL and to reverse its findings on this matter.^^ This may also be seen as 

an instance where the appellate mechanism served to correct a potentially 

problematic use o f external judicial decisions at first instance.

In Krstic, the Trial Chamber (Rodrigues, Riad, Wald) had to consider the 

lawfulness o f evacuations based on imperative military reasons. The Chamber 

referred to the case o f Field Marshall Erich von Manstein, who had been convicted 

by a British military tribunal o f the mass deportation and evacuation o f civilian

Duch Appeals Judgment, supra note 24, at para. 178. 
Ibid., at oara. 180
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inhabitants o f the Ukxaine.^^ In this case, the Krstic Trial Chamber noted that ‘the 

judge advocate went so far as to suggest that deportation o f civihans could never 

be justified by military necessity, but only by concern for the safety of the 

p o p u la tio n .H o w ev er, after a careful analysis o f the Judge Advocate’s statement, 

particularly in the light o f the Geneva Convention IV, the Chamber considered 

that:

[t]his position, however, is contradicted by the text o f the later Geneva 

Convention IV, which does include ‘imperative military reasons’, and the 

Geneva Convention is more authoritative than the views of one judge 

advocate.^^

In this case, therefore, the Chamber would appear to have carefully appraised the 

law being applied by the external judicial decision, including the Judge Advocate’s 

statement, to verify its consonance with the applicable law.

In some cases, different judges may appear to have applied different levels of 

analysis to the same external judicial decision. This brings to the fore the difficulty 

in assessing what level o f analysis would be required in each case. For instance, in 

relation to the interpretation o f the ‘intent to destroy’ requirement in the context of 

genocide, in Krstic, the Trial Chamber noted that, inter alia, some recent decisions

See Von Lewinski (called von Manstein), British Military Court at Hamburg (Germany), 19 
December 1949, in 16 Annual Dig. and Reports o f  Public International Law Cases 509, 521 (1949), 
cited in P rosecutor  v. R adislav Krstic, Judgment, Case No. IT-98-33-T, ICTY Trial Chamber, 02 
August 2001, at para. 526.

K rstic  Trial Judgment, supra  note 27, at para. 526 (fii 1178).
Ibid.
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had ‘interpreted the intent to destroy clause...so as to encompass evidence relating

•> A

to acts that involved cultural and other non-physical forms o f group destruction.’ 

In this context, the Chamber referred to a decision o f the Federal Constitutional 

Court of Germany, which had stated:

the statutory definition o f genocide defends a supra-individual object o f legal 

protection, i.e. the social existence o f the group...the intent to destroy the 

group... ex tends beyond physical and biological extermination...The text of 

the law does not therefore compel the interpretation that the culprit’s intent 

must be to exterminate physically at least a substantial number of the 

members o f the group.

However, recalling the principle o f nullum crimen sine lege, the Krstic Trial 

Chamber held that ‘despite recent developments, customary international law 

limits the definition o f genocide to those acts seeking the physical or biological 

destruction o f all or part o f the group. Hence, an enterprise attacking only the 

cultural or sociological characteristics of a human group in order to annihilate 

these elements which give to that group its own identity distinct from the rest of 

the community would not fall under the definition o f g e n o c i d e . T h e  approach 

adopted by the judges in Krstic may be contrasted with that adopted by the judges 

in Blagojevic et a i ,  where the Trial Chamber (Liu, Vassylenko, Argibay) also had 

to articulate the elements o f the ‘intent to destroy’ requirement. The Blagojevic et

K rstic  Trial Judgment, supra  note 27, at para. 577.
Federal Constitutional Court, 2 BvR  1290/99, 12 December 2000, para. (III)(4)(a)(aa).
K rstic  Trial Judgment, supra  note 27, at para. 580.
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al. Trial Chamber cited the same passage from the decision o f the Federal 

Constitutional Court of Germany. In this context, the Chamber further noted that 

the German Court had considered that:

such an interpretation would not be in violation o f international law and that 

‘it has generally been accepted that the limit o f the meaning of the text has 

been exceeded only when the intention to destroy relates solely to a group’s 

cultural identity [that is, cultural genocide]’. The Constitutional Court 

upheld thereby, as constitutional, an interpretation by the Oberlandesgericht 

Diisseldorf (Higher Regional Court o f Diisseldorf) and the 

Bundesgerichtshof (Federal Supreme Court) o f the tenn ‘destroy’ as 

meaning the destruction of ‘the group as a social unit in its specificity, 

uniqueness and feeling of belonging [and that] the biological-physical

33destruction o f the group is not required.

The Blagojevic et al.. Trial Chamber proceeded to find that the term ‘destroy’ in 

the genocide definition can encompass the forcible transfer of a population, 

relying, inter alia, on the expansive reasoning in the decision o f the Federal 

Constitutional Court o f Germany.^'' Unlike the judges in Krstic, therefore, who had 

taken the view that customary intemafional law limited the definifion o f genocide 

to those acts seeking the physical or biological destrucfion o f all or part o f the 

group, the judges in Blagojevic et al. appeared to take the view that the expansive

”  See Prosecutor V. Vidoje Blagojevic, Dragan Jokic, Judgment, Case No. IT-02-60-T, ICTY Trial 
Chamber, 17 January 2005, at para. 664.

Ibid., at para. 665.
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definition o f ‘intent to destroy’, as articulated by the Federal Constitutional Court 

o f Germany, would not be in violation o f international law at the relevant time of 

the offences. However, this conclusion was rejected by the Blagojevic et al. 

Appeals Chamber (Pocar, Shahabuddeen, Giiney, Vaz, Meron), which held that 

‘the Appeals Chamber is not convinced by the Trial Chamber’s reasoning that the 

forcible transfer operation alone...would suffice to demonstrate the principal 

perpetrators’ intent to ‘destroy’ the protected group. The Krstic Appeal Judgment 

clearly held that ‘forcible transfer does not constitute in and of itself a genocidal 

act’, and it is simply a relevant consideration as part of the overall factual 

assessment.

3. The impact of the founding statutes and the limits of transposability

In Chapter 2, it was emphasized that international judges would, in the first place, 

have to apply their own s t a t u t e s . I n  the context o f an analysis o f the use of 

external judicial decisions, it would have to be recalled that such decisions would 

normally be interpreting and applying distinct statutes. In this respect, the degree 

to which such decisions could be adjusted or transposed to reflect the specificities 

of the referring court or tribunal may potentially have limits. These limits would, 

naturally, depend on the specific provisions o f the statute o f the court or tribunal in 

question, but may also be contingent on the circumstances o f the specific case and

Prosecutor v. Vidoje Blagojevic, Dragan Jokic, Judgement, Case No. IT-02-60-A, ICTY Appeals 
Chamber, 9 May 2007, at para. 123. This may also be regarded as an instance where a potentially 
problematic use o f  external judicial decisions at trial level was addressed at appeal.

See supra, at .'̂ 2.

233



the approaches of individual judges. To reflect on this point, this section considers 

some aspects o f transposability in relation to the issue o f crimes against humanity 

under the Rome Statute o f the ICC.

It has been noted that the numerous compromises which were made in order to 

obtain agreement on the Rome Statute have ‘caused the Statute and Elements o f  

Crimes to diverge substantially from the actual content o f customary international

•>7

law as it existed at the time.’ One important instance o f such a divergence is the 

requirement that crimes against humanity, under Article 7(2)(a) o f the Rome 

Statute, be committed pursuant to, or in furtherance of, ‘a State or organizational

38policy.’ This requirement, which was contentious during the Rome Statute 

negotiations, was seen as a necessary shield against the prosecution of crimes 

which were not actively supported by a state or similar e n t i t y . T h e  position in the 

Rome Statute may be contrasted, inter alia, with the holding, in Kunarac et a l,  of 

the ICTY Appeals Chamber (Jorda. Shahabuddeen, Schomburg, Giiney, Meron) 

which, following a review o f state practice and opinio juris, held that, at the time 

o f the alleged acts (in the early 1990s), ‘[t]he practice reviewed by the Appeals

D. Hunt, ‘The International Criminal Court: High Hopes, ‘Creative Ambiguity’ and an 
Unfortunate Mistrust in International Judges’, (2004) 2 JICJ 56, at 67.

Article 7(2)(a) states that an ‘[ajttack directed against any civilian population’ means a course o f  
conduct involving the multiple com m ission o f  acts referred to in paragraph 1 against any civilian 
population, pursuant to or in furtherance o f  a State or organizational policy to com m it such attack. 
Under Article 7(3), the Elem ents o f  Crim e specify further that an ‘[ajttack directed against a 
civilian population’ in these context elements is understood to mean a course o f  conduct involving 
the multiple comm ission o f  acts referred to in article 7, paragraph 1, o f  the Statute against any 
civilian population, pursuant to or in furtherance o f  a State or organizational policy to commit such 
attack. The acts need not constitute a military attack. It is understood that ‘policy to comm it such 
attack’ requires that the State or organization actively promote or encourage such an attack against 
a civilian population.

Hunt, supra  note 37, at 64.
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Chamber overwhelmingly supports the contention that no such [policy] 

requirement exists under customary international law.’'*®

The holding in the Kunarac et al. decision would, therefore, not appear to be 

strictly compatible with Article 7(2)(a) of the Rome Statute on the specific issue of 

the policy requirement. In this case, given that Article 21 o f the Rome Statute 

specifically requires the ICC, in the first place, to apply the Rome Statute, it is 

possible to take the view that the contrary findings of the Kunarac et al. Appeals 

Judgment may not be transposable to the ICC regime on this issue. However, it 

may also be possible to argue that, although the Kunarac et al. decision may not 

be directly transposable to the ICC regime, it could sdll potentially exert some 

degree o f influence in favour o f a broader, rather than stricter, interpretation o f the 

policy requirement within the definition o f Article 7(2)(a) of the Rome Statute 

(given that, in the Kunarac et al. decision, no policy requirement was considered 

necessary as an element of the crime). In this sense, therefore, external judicial 

decisions may still exert some degree o f influence, even though they may not be 

directly transposable on a given issue. In this respect. Judge Hunt would appear to 

suggest that, in the appropriate circumstances, such influence may be valuable. He 

expresses the hope that the ICC judges ‘will accept a responsibility to see that 

international criminal law continues to develop in the future and does not stand 

still and therefore become obsolete.’'̂ '

Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Judgment, Case No. IT- 
96-23&IT-96-23/1-A, ICTY Appeals Chamber, 12 June 2002, at para. 98 (fe 114). However, for a 
critique o f  this review, see infra, at 161.

Hunt supra note 37. at 60-61
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The next part proceeds to discuss the flexible approach to the use o f  external 

judicial decisions.

4. The flexible approach

This part examines some instance o f  use o f  external judicial decisions which may 

appear to tend m ore towards the flexible approach, as these decisions m ay appear 

to have been borrowed and introduced into their new environments on the basis o f 

a limited appraisal o f their compatibility with the specificities o f  ICL and the 

context o f  international criminal proceedings. These instances o f use are organized 

as follows:

1. National judicial decisions;

2. International judicial decisions from courts operating in other

branches o f  law;

3. International judicial decisions from sister international criminal

courts and tribunals.

A. National judicial decisions

Cryer et al. point out that ‘[t]he assertions o f international law in domestic cases 

can be affected by local idiosyncrasies. These can arise from the domestic statutes 

that are being evaluated or applied, or from a court seeing international criminal

236



law though a distinctly national lens.’'*̂  In some o f the judgments which have been 

examined by this research, where national judicial decisions would have been 

relied on, it may not have emerged clearly that such decisions would have been 

carefully appraised to take account of the specific idiosyncrasies.

In Akayesu, the Trial Chamber (Kama, Aspegren, Pillay) had to interpret the 

meaning o f ‘causing serious bodily or mental harm to members o f the group’ 

under Article 2 o f the ICTR Statute (genocide). In so doing, the Chamber appeared 

to rely on the findings o f the District Court o f Jerusalem in the Eichmann case,”*̂ 

without, however, expressly considering whether the interpretation contained in 

Eichmann, which was based on a national law -  namely Article 1 o f the Nazis and 

Nazi Collaborators-Punishment Law (5710-1950) -  reflected the applicable 

international law.'''* Although the Israeli national law, on which Eichmann was 

based, made reference specifically to ‘crimes against the Jewish people’, the ICTR 

Trial Chamber, with little express discussion in the judgment, took the view that 

this was equivalent to ‘genocide under another legal definition.’"*̂ While this view 

would appear to find support in the writings o f some scholars,“*̂  others have

Cryer et a l ,  supra  note 8, at 12. In Celebici, the judges at the trial chamber noted that in any 
national legal system, legal notions are ‘utilised in a specific legal context and are attributed their 
own specific connotations by the jurisprudence o f  that system ’: P rosecutor v. Zejnil D elalic, 
Zdravko Mucic also known as ‘P avo Hazim Delic, E sad Landzo also known as ‘Zenga 
Judgment, Case N o. IT -96-21-T , ICTY Trial Chamber, 16 November 1998, at para. 431 {'C elebici 
Trial Judgment’).

A ttorney General o f  Israel v. A d o lf  Eichmann 36 ILR 5, Jerusalem District Court (12 December 
1961).

P rosecutor v. Jean-Paul Akayesu, Judgment, Case No. ICTR-96-4-T, ICTR Trial Chamber, 2 
September 1998, at para. 503.

Ibid.
W. Schabas, ‘Judicial Activism and the Crime o f  Genocide’ in S. Darcy and J. Powderly (eds.). 

Judicial C reativity a t the International Criminal Tribunals (2010), at 64.
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pointed out the dangers inherent in the pecuHar categorization o f the Israeli law."'’ 

From an analysis o f the express holdings o f  this judgment, therefore, it may appear 

that the careful appraisal o f the Eichmann case may have been limited.

In Blaskic, in its articulation o f the elements o f  the systematic character o f crimes 

against humanity, the Trial Chamber (Jorda, Rodrigues, Shahabuddeen) cited, 

inter alia, a holding o f  the Dutch Supreme Court, in The Prosecutor v. Menten,^^ 

where the Dutch Court had held that ‘[t]he concept o f  crimes against humanity 

also requires -  although this is not expressed in so many words in the...definition -  

that the crimes in question form part o f  a system based on terror or constitute a 

link in a consciously pursued policy directed against particular groups o f  people.’”*̂  

The Blaskic Trial Chamber proceeded to find that one element o f the systematic 

character o f  crimes against humanity was ‘the existence o f  a political objective, a 

plan pursuant to which the attack is perpetrated or an ideology, in the broad sense 

o f the word, that is, to destroy, persecute or weaken a c o m m u n i t y . I n  making 

this finding, it is not clear what value the Blaskic Trial Chamber attached to the

For instance, it has been pointed out that ‘to proscribe the murder o f Jews as a crime against Jews 
carries the dangerous implication that it is not a crime against non Jews. [...T ]o  define a crime in 
terms o f the rehgion or nationahty o f the victim, instead o f  the nature o f  the criminal act, is wholly 
out o f keeping with the needs o f the times and trend o f  modem law’: see T. Taylor, ‘Large 
Questions in the Eichmann Case’, New York Times M agazine, 22 January 1961. Kittrie notes that 
although ‘[t]he explanation has been offered, in partial answer to this argument, that in referring to 
“crimes against the Jewish people” the Israeli law was merely classifying the object o f the crime, 
similar to the way a statute book may divide offenses according to whether they are “crimes against 
property’’ or “crimes against a person” ...Yet the question remains whether such differentiation 
between the objects o f international crimes serves a valid purpose and is at all necessary.’ See N.
K. Kittrie, ‘A Post Mortem o f the Eichmann Case. The Lessons for International Law’ (1964) 55 
Journal o f  Criminal L av, Criminology, and Police Science, at 24-25.

The Prosecutor v’. Menten, Dutch Supreme Court, 75 International Law Report (1987), at 362- 
363.

The Prosecutor v. Tihomir Blaskic, Judgment, Case No. IT-95-14-T, ICTY Trial Chamber, 3 
March 2000, at para. 203 (fii 279).

Ibid., at para. 203.
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case of Menten and its reference to ‘a consciously pursued policy.’ Indeed, 

subsequently, the Appeals Chamber (Pocar, Mumba, Guney, Schomburg, 

Weinberg de Roca) considered that ‘it is unclear whether the Trial Chamber 

deemed the existence o f a plan to be a legal element o f a crime against 

humanity.’ '̂ The Appeals Chamber proceeded to underscore that, while the 

existence of a plan or policy may be evidentially relevant, it was not a legal 

element o f the crime.

In Boskoski et al., in response to the accused’s contention that the Trial Chamber 

had erroneously expanded the scope o f criminal responsibility, the Appeals 

Chamber (Robinson, Guney, Liu, Vaz, Meron) cited a holding o f the Supreme 

Court o f Israel, in The Public Committee against Torture in Israel v. The State o f  

Israel, to support its finding that ‘even if  the goal o f an operation is to root out 

‘terrorists’, this must not be achieved by an act that constitutes a c r i m e . t h e  

particular passage which the Chamber cited to support its finding was:

[t]his is the destiny o f a democracy - it does not see all means as acceptable, 

and the ways o f its enemies are not always open before it. A democracy must 

sometimes fight with one arm tied behind its back. Even so, a democracy has 

the upper hand. The rule o f law and the liberty of an individual constitute 

important components in its understanding o f security. At the end of the day.

Prosecutor v. Tihomir Blaskic, Judgment, Case No. IT-95-14-A, ICTY Appeals Chamber, 9 July 
2004, at para. 100. Emphasis added.

Prosecutor v. Ljube Boskoski, Johan Tarculovski, Judgement, Case No. IT-04-82-A, ICTY 
Appeals Chamber, 19 Mav 2010, at para. 172.
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they strengthen its spirit and this strength allows it to overcome its 

difficulties.^^

It may be contended, however, how directly applicable the above holding o f the 

Israeli Court, which would appear to rest on a specific national conception of 

democracy, may be to the context o f international criminal responsibility in ICL. 

Indeed, from an analysis o f the judgment, it may not be clear to what extent the 

Boskoski et al. Trial Chamber considered that this reasoning was persuasive and in 

line with the specificities o f ICL and the context o f international criminal 

proceedings.

The dangers o f a flexible reliance on national judicial decisions may be especially 

pronounced with respect to decisions which may appear to be interpreting 

international law but which, in reality, would be based on a peculiar interpretation 

of national law or would make use o f a distinctly national lens. As such, these 

decisions could potentially be misleading. For the reasons discussed below, the 

Barbie decision could be regarded as such a decision.^'* In this context, a 

succession o f ICTY Trial Chambers would appear to have relied on the expansive 

interpretation o f ‘civilians’, as articulated, inter alia, in Barbie to find that the 

term, for the purposes o f crimes against humanity, included those who were 

members o f a resistance movement and former combatants. In Mrksic et al.

”  HCJ 5100/94 The Public Committee against Torture in Israel v. The State o f  Israel, 53(4) PD 
817, 854. (Supreme Court in Israel) cited in Boskoski et al. Appeals Judgment, supra  note 52, at 
para. 172 (fri 464).

Federation N ationale D es D eportes et Internes Resistants et P atriotes and Others v. Barbie, 
‘Arret’, French Court o f  Cassation (Criminal Chamber), International Law Reports, Vol. 78 (1985).
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(Mrksic (Vukovar) Rule 61 Decision), the ICTY Trial Chamber (Jorda, Odio 

Benito, Riad) was the first in a string of such decisions which relied on the Barbie 

case to hold that the specific situation o f the victim at the moment the crimes were 

committed, rather than his status, had to be taken into account in determining 

civilian status for the purposes o f Article 5 o f the ICTY Statute (on crimes against 

hum anity).Subsequently , in interpreting the meaning o f civilians in a similar 

context, in Tadic, the Trial Chamber (McDonald, Stephen, Vohrah) considered the 

Barbie case to be o f assistance, as it had addressed ‘[pjrecisely this issue.’^̂  

Although the Chamber took note o f the fact that ‘the court in the Barbie case was 

applying national legislation’, ’̂ and that the prosecution o f the accused for crimes 

against humanity had been relied upon ‘to deny the accused’s appeal on the bases

CO

of disguised extradition and an elapsed statute of limitations’, the Chamber 

nevertheless relied on it to hold that a wide definifion o f civilian population was 

justified and that those actively involved in a resistance movement could qualify as 

victims of crimes against humanity.

Subsequently, both the Blaskic Trial Chamber^® and the Kupreskic et al. Trial 

Chamber^’ imported the expansive interpretation o f civilians. Indeed, in Kupreskic 

et a l,  the Chamber held that this expansive interpretation was ‘borne out by the

See the reference in Prosecutor v. Mile Mrksic, Miroslav Radic, Veselin Sljivancanin, Judgment, 
Case No. IT-95-13/1-T, ICTY Trial Chamber, 27 September 2007, at para. 450.

Prosecutor v. Dusko Tadic aka ‘D ule’, Judgment, Case No. IT-94-1-T, ICTY Trial Chamber, 7 
May 1997, at para. 641.

Ibid., at para, 642.
Ibid.
Ibid., at para. 643.

^  Blaskic Trial Judgment, supra note 49, at para. 212.
Kupreskic et al. Trial Judgment, supra note 5. at para. 548.
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case law’, a holding which could potentially give the impression o f widespread 

support for this interpretation.^^ In fact, however, the only two cases referred to by 

the Chamber were the Barbie case and the Mrksic et al. (Mrksic (Vukovar) Rule 61 

Decision.^^

As Sadat points out, although the Barbie case may appear to have been 

interpreting international law, it was in fact merely providing a peculiar 

interpretation o f a 1964 French law driven by very specific national 

circumstances.^'' The expansive definition o f civilians which the French Court o f 

Cassation had adopted was largely driven by domestic considerations, namely, 

overcoming the statute o f limitations with respect to war crimes. This expansive 

definition thus served to clear the way for the prosecution of Barbie for crimes 

committed against the French Resistance as crimes against humanity rather than 

war crimes in the national context.^^

However, fi-om an analysis o f the judgments, some o f the judges who relied on 

Barbie would not appear to have paid detailed attenfion to the nafional specificifies 

o f this case. In this respect, it is significant that this expansive interpretation was 

subsequently rejected by a number o f ICTY Appeals Chambers in favour of a

Kupreskic et al. Trial Judgment, supra  note 5, at para. 548.
“  Ibid.
^  See L. N. Sadat, ‘The Nuremberg Paradox’, (2010) 58 Am J Comp L 151, at 180.

This interpretation was affirmed in a judgment o f  the Court o f  Cassation o f  3 June 1988. 
Moreover, Sadat argues that the French Court o f  Cassation interpreted Article 6(c) o f  the 
Nuremberg Charter (on crimes against humanity) in order to permit Barbie’s trial in France, while 
at the same time limiting the Nuremberg Charter’s application to any crimes outside the World War 
II context, thus potentially shielding democratic states from criminal liability. See ibid., at 181.
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narrower construction of the term.^^ These instances of use may, potentially, also 

highlight the point that, as noted above, the appellate mechanism may serve to 

correct a potentially problematic use of external judicial decisions at first instance. 

However, there may be limits to the extent to which the appellate mechanism may 

be relied on to correct such uses, not least because some first-instance judgments 

may not be appealed. For instance, in Bisengimana, in its analysis o f the general 

elements o f crimes against humanity under Article 3 o f the ICTR Statute, the Trial 

Chamber (Ramaroson, Sekule, Bossa) relied on the expansive interpretation of 

‘civilians’ in the Blaskic Trial Judgement.^’ Even though, as noted, this expansive 

definition was subsequently rejected by the Blaskic Appeals Judgment, as the 

accused in Bisengimana did not appeal his conviction (which was based on a 

guilty plea),^^ in this case, the expansive definition would not appear to have been 

formally rectified.

B. International judicial decisions from courts operating in other branches of 

law

Although international judicial decisions would generally apply international 

law,^^ they may still, depending on the circumstances o f the case, potenfially 

require appropriate appraisal and, where necessary, transposition. With respect, for

^  See, inter alia, Blaskic Appeals Judgment, supra note 51, at para. 113; Prosecutor v. Dario 
Kordic and Mario Cerkez, Judgment, Case No. IT-95-14/2-A, ICTY Appeals Chamber, 17 
December 2004, at para. 97; and Prosecutor v. Stanisla\' Galic, Judgment, Case No. IT-98-29-A, 
ICTY Appeals Chamber, 30 November 2006, at para. 144.

The Prosecutor v. Paul Bisengimana, Judgment, Case No. ICTR-00-60-T, ICTR Trial Chamber, 
13 April 2006, at para. 49.

Ibid., at para. 9.
See supra, at 88.
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instance, to decisions related to human rights, while ‘[t]he modem law o f human 

rights and a considerable part o f international criminal law have a common 

base’,̂ *̂ such decisions may still require a certain degree o f transposition to align 

them to the specificities of ICL and the context o f international criminal 

proceedings, as the cases of Furundzija and Kunarac et al. would seem to attest.

In Furundzija, the Trial Chamber (Mumba, Cassese, May), finding that IHL did 

not provide a definition of torture, relied on the definition of the 1984 Torture 

Convention and, inter alia, the jurisprudence o f the European Court of Human 

Rights,^' to flesh out the elements o f torture in an armed con flic t.A m o n g st the 

elements o f the definition which the Trial Chamber identified, one was that ‘at 

least one o f the persons involved in the torture process must be a public official. 

However, in subsequently dismissing this public official requirement as one o f the 

elements o f the definition o f torture, in Kunarac et al., the Trial Chamber 

(Mumba, Hunt, Pocar) emphasized that:

[i]n attempting to define an offence under international humanitarian law, 

the Trial Chamber must be mindfiil o f the specificity o f this body of 

law....The Trial Chamber is therefore wary not to embrace too quickly and 

too easily concepts and notions developed in a different legal context. The

™ Cryer et a l ,  supra  note 8, at 13. In Kupreskic et al., the Trial Chamber averred that ‘[i]t is 
difficult to deny that a slow  but profound transformation o f  humanitarian law under the pervasive 
influence o f  human rights has occurred’: see Kupreskic et al. Trial Judgment, supra  note 5, at para. 
527.

Prosecutor v. A nte Furundzija, Judgment, Case N o. IT-95-17/1-T , ICTY Trial Chamber, 10 
December 1998, at para. 160.
’"Ibid.,at paras. 159-162.

Ibid.
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Trial Chamber is o f the view that notions developed in the field of human 

rights can be transposed in international humanitarian law only if they take 

into consideration the specificities o f the latter body of law. '̂^

The caution that the law of human rights and ICL ‘are not synonymous, and there 

are dangers in treating them as being so’^̂  may appear particularly apposite to this 

case and, in this context, the use o f human rights decisions may, depending on the 

circumstances of the case, need some degree of appraisal and, potentially, 

transposition.

C. International judicial decisions from sister international criminal courts 

and tribunals

International criminal judges have also made use o f decisions from other 

international criminal courts and tribunals, not least because of the similarity o f the 

issues which may be involved. However, in some cases, particularly where such 

decisions would have been imported en bloc, there may be a risk that they would 

potentially not reflect the applicable law as enshrined in the particular statute of 

the referring court or tribunal. In the AFRC  case, for instance, it could appear as if  

the findings o f another court had simply been reproduced in their new 

environment, potentially without detailed appraisal. In this case, in setting out the 

elements o f the crime o f acts o f terrorism, the Trial Chamber (Sebutinde, Lussick,

Prosecutor v. Dragoljub Kunarac, Radomir Kovac, and Zoran Vukovic, Judgment, Case No. IT- 
96-23-T& IT-96-23/1-T, ICTY Trial Chamber, 22 February 2001, at paras. 470-471.

Cryer et al. supra note 8, at 14.
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Doherty) may appear to have rehed extensively on the findings o f the Galic Trial 

Judgm en t.Indeed , it was noted that ‘[i]n dealing with the elements o f the crime 

‘acts of terrorism’, the SCSL...simply reproduced the elements set out by the Trial 

Chamber in the Galic case.’ ’̂

In some cases where the judges o f the ad hoc Tribunals had to define recurring 

legal concepts, such as ‘committing’ as a mode o f participation, they may appear, 

in some instances, to have borrowed such definitions from previous judgments, 

potentially with limited appraisal. This approach may be appropriate where the 

issue would have been well established and particularly where the court or tribunal 

would have reached a certain stage o f its development where it may no longer be 

necessary to set out the law in detail. However, such an approach may still 

potentially entail some risk. In Seromba, the Trial Chamber (Vaz, Hokborg, Kam) 

relied on the holding in Krstic that ‘committing’ covers ‘physically perpetrating a 

crime’, t o  find that ‘[pjarticipation by ‘committing’ means the direct physical or 

personal participation of the accused in the perpretation [sic] o f a crime or the 

culpable omission o f an act that was mandated by a rule o f criminal law. From 

an analysis o f the judgment, it would appear that the Seromba Trial Chamber may

Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara, Santigie Borbor Kanu, Judgment, Case 
No. SCSL-04-16-T, SCSL Trial Chamber, 20 June 2007, at para. 667.

Prosecutor v. Dragomir Milosevic, Judgement, Case No. IT-98-29/1-T, ICTY Trial Chamber, 
12 December 2007, at para. 883 (fo 3037). Emphasis added.

Krstic Trial Judgment, supra note 27, at para. 601.
The Prosecutor v. Athanase Seromba, Judgment, Case No. ICTR-2001-66-1, ICTR Trial 

Chamber, 13 December 2006, at para. 302.
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80have borrowed the holding from Krstic with Hmited careful appraisal. On appeal, 

the Appeals Chamber (Shahabuddeen, Robinson, Liu, Meron, Schomburg) 

emphasized that ‘committing’ is not limited to direct and physical perpetration and 

that other acts can constitute direct participation in the actus reus o f the crime. In 

this respect, the Appeals Chamber found that ‘the Trial Chamber erred in law by 

holding that ‘committing’ requires direct and physical perpetration o f the crime by 

the offender.’ '̂ This instance, therefore, may suggest that, even where there would 

already be a significant body o f jurisprudence on a particular issue, depending on 

the circumstances o f each case, some level o f careful appraisal could still be 

deemed appropriate.

5. Potentially inconsistent approaches

The above analysis has distinguished between cases where judges may appear to 

have adopted approaches to extemal judicial decisions which would have tended 

towards reflectivity or flexibility. However, this discussion would have to be 

nuanced further, in that, in some cases, the approaches of the same individual 

judge to the use o f such decisions may potentially appear inconsistent over time. 

For instance, in his consideration o f the use of ECtHR case law by the ad hoc 

Tribunals, Judge Cassese emphasized the importance of the reflective approach. In

With respect to this instance, the Trial Chamber also referred to the internal decision o f  The 
Prosecutor v, Clement Kaynshema and Obed Ruzindana, Judgment, Case No. ICTR-95-1-A, ICTR 
Appeals Chamber, 1 June 2001, at para. 187.

The Prosecutor v. Athanase Seromba, Judgment, Case No. ICTR-2001-66-A, ICTR Appeals 
Chamber, 12 March 2008, at para. 161. The Appeals Chamber proceeded to fmd its reasoning 
applicable also to committing in the context o f  extermination as a crime against humanity: see 
ibid. at para. 190.
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particular, he stated that ‘even where international criminal tribunals apply the 

case law o f other international courts, such as the European Court, international 

criminal proceedings display their own specific characteristics which cannot be 

ignored.’*̂  However, as noted above, in Furundzija (where Judge Cassese sat 

together with Judges Mumba and May), in using, inter alia, ECtHR case law to set 

out the elements of torture, the Chamber would not appear to have sufficiently 

taken account o f the specific characteristics o f international criminal proceedings, 

as it retained the public official requirement as one o f the elements of torture. 

Indeed, it is notable, in this respect, that Judge Mumba, who presided over the 

Furundzija Trial Chamber, presided also over the Kunarac et al. Trial Chamber, 

which subsequently dismissed the public official requirement, and which 

underscored, as noted above, that:

[i]n particular, when relying upon human rights law relating to torture, the 

Trial Chamber must take into account the structural differences which exist 

between that body o f law and international humanitarian law.

Therefore, the approaches o f both Judges Cassese and Mumba may potentially 

appear to have been inconsistent in relation to their approaches to ECtHR case 

law. Indeed, it would also be notable that Judge Liu sat on the Kunarac et al. Trial 

Chamber (together with Judges Hunt and Mumba) which, as stated above, would 

appear to have adopted a more reflective approach and, in particular, to have

Cassese, supra note 1, at 22.
Krnojelac Trial Judgment, supra note 6, at para. 181.
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placed emphasis on taking account o f the structural differences pertaining to IHL. 

However, subsequently, in Blagojevic et al., Judge Liu would appear to have 

adopted a more flexible approach to external judicial decisions. Indeed, the 

Blagojevic et al. Trial Chamber (over which Judge Liu presided) appeared to have 

used a broad interpretation articulated by the Federal Constitutional Court of 

Germany, potentially without adjusting it to the specificities o f ICL and the 

context o f international criminal proceedings. Therefore, even here. Judge Liu’s 

approach may potentially appear to have been, to some extent, inconsistent over 

time. The purpose of this brief overview has been to emphasize the point that, 

while this Chapter has organized instances o f use o f external judicial decisions 

under two headings, in some cases, individual judges may have adopted 

potentially inconsistent approaches to external judicial decisions over time.

6. Concluding remarks

The starting point for the discussion of the reflective v. flexible template was that 

judges understand perfectly the need to take the specificities o f ICL and the 

context o f international criminal proceedings into consideration when using 

external judicial decisions. Nevertheless, from its analysis of the judgments, the 

research found that the degree o f careful appraisal and, where necessary, 

transposition accorded to such decisions would appear to have varied between the 

reflective and flexible approaches, which would represent two ends o f a scale and.

See supra, at 231

249



in practice, the particular approaches would appear to have fallen somewhere 

along that scale.

With respect to the reflective approach, the research found that the appropriate 

level of careful appraisal o f external judicial decisions could vary depending on, 

inter alia, how well settled the issue would be and the stage o f development of the 

internal case law. Moreover, it was noted that the level o f appraisal of such 

decisions which would be considered appropriate for the purposes o f the reflective 

approach could ultimately depend on the specific approaches o f the individual 

judges. For example, the research made reference to an instance o f use in which 

different judges may appear to have considered different levels of analysis of the 

same decision appropriate and, consequently, appeared to assess its persuasive 

value differently. One important element o f this appraisal would relate to an 

assessment o f the law being applied by the particular court or tribunal delivering 

the decisions -  an element which, however, such as in the case of the post-WWII 

military tribunals, could potentially give rise to divergent views.

The research also suggested that the process o f transposition may have its limits, 

referring, for instance, to the context o f crimes against humanity within the Rome 

Statute framework. The limits o f transposability o f external judicial decisions may 

depend, in particular, on the specific provisions o f the statute o f the referring court 

or tribunal. However, it was suggested that even where such decisions may not be 

directly transposable, they could still potentially exert some degree o f influence.
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With respect to the flexible approach, from its analysis of the judgments, the 

research identified some instances o f use in which it may not have emerged clearly 

that the external judicial decisions would have been carefully appraised to take 

account o f the specificities o f ICL and the context of international criminal 

proceedings. With respect, for instance, to national judicial decisions, it was 

suggested that the dangers of the flexible approach may be particularly 

pronounced in relation to decisions which may appear to be interpreting and 

applying international law but which, in practice, would be based on specific 

national idiosyncrasies. In this context, the research again found that where a 

problematic use of external judicial decisions would have been made at trial stage, 

this could potentially be addressed on appeal. However, it was also acknowledged 

that this process may have its limits such as when a first instance judgment, which 

would have been based on a guilty plea, may not have been appealed.

Finally, it was suggested that, although the discussion was organized under two 

main headings, namely, reflecfive v. flexible, in practice, it was found that the 

same judges may have adopted potentially inconsistent approaches, in some cases 

tending towards the reflective and in others towards the flexible approach, over 

time.

The next Chapter examines the third template, namely the conciliatory v. 

competitive approach.
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Chapter 6

The ConciUatory v. Competitive 

Approach

1. Introduction

This Chapter examines some uses o f external judicial decisions from the third 

template, namely the conciliatory v. competitive approach. In general, the 

conciliatory approach refers to those cases where judges may have appeared to 

distinguish external judicial decisions, while the competitive approach refers to 

those cases where they may have appeared to depart from such decisions. With 

respect to the conciliatory approach, three potential categories o f distinguishing 

have been examined, namely: (1) the external judicial decisions would not have 

addressed the findings for which they would have been cited; (2) the findings of 

the decisions could be qualified by other legal developments; and (3) the legal or 

factual framework would be significantly different. In light o f these various 

categories o f disfinguishing, the section proceeds to provide some brief reflections 

on the nofion o f relevance, which would have to be seen in the context o f the 

discussion on the notion o f persuasive value in Chapter 3. The question of 

engagement with external judicial decisions which may appear relevant, if
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potentially contradictory, is also examined. With respect to the competitive 

approach, two potential categories o f departing are examined, namely: (1) 

departures from external judicial decisions made per incuriam; and (2) departures 

grounded on other cogent reasons in the interests o f justice. In this context, the 

question o f the potential desirability for such departures to be clear is examined 

and the Chapter concludes by offering some suggestions for which judges may 

have generally tended to prefer the conciliatory approach.

2. The conciliatory approach

In some cases, judges have sought to demonstrate that ‘cases which appear to be in 

conflict may not involve any inconsistency as between the true principles on which 

each rests.’' Any apparent conflict could therefore be resolved (or conciliated) 

through the process o f distinguishing. According to Anderson;

[i]t is often possible to distinguish a previous case on the facts, or to find that 

it is not relevant in the circumstances o f the new case. Sometimes there are 

distinguishing features from the nature o f the case: human rights 

conventions, laying down standards, are different from reciprocal or purely 

‘contractual’ treaties, for example. As was pointed out in the ICJ Bosnia 

case, international criminal courts hearing charges against individuals are 

different from the ICJ, which is concerned with inter-State questions. Some 

past decisions may distinguish themselves if  they date from a by-gone era 

' M. Shahabuddeen Precedent In The World Court (1996), at 110.
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when international society and international law were different from the 

circumstances prevailing at the time o f taking the decision. Other decisions 

can be ‘explained’ and glossed.

Shahabuddeen considers that ‘[tjhere are two main ways of distinguishing. First, 

the effort could be to show that the precedent did not establish the principle later 

contended for. Second, it might be argued that, even if  the precedent did establish 

the principle contended for, the principle did not apply in the circumstances of the 

new case.’  ̂ In Precedent in the World Court, the author discusses three, closely 

interlinked, categories o f distinguishing, which provide a convenient framework 

for considering this subject and which, in some cases, may overlap:

1. The external judicial decisions may not address the findings for which they 

are cited;

2. The findings o f the external judicial decisions may be qualified by other 

legal developments;

3. The legal or factual framework may be significantly different.^

■ D. Anderson, ‘The ‘Disordered M edley’ o f  Intemational Tribunals And the Coherence o f  
International Law’ in K. H. Kaikobad and M. Bohlander (eds.), International Law  and Power: 
P erspectives on L egal O rder and Justice: E ssays in H onour o f  Colin W arbrick (2009), at 397-398. 
 ̂ Shahabuddeen, supra  note 1, at 111.

“ ibid., at 112-117.
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A. Categories of distinguishing

This section discusses instances o f distinguishing in the context o f these three 

categories.

(1) The external judicial decisions may not address the legal findings fo r

which they are cited

This concerns those instances in which, although external judicial decisions would 

be cited in the submissions o f the parties, allegedly, in support o f a particular legal 

notion, they would, in fact, be found not to be on point and could, thus, be 

distinguished. According to Shahabuddeen, ‘one way of distinguishing a precedent 

is to show that, although the decision might appear on the surface to be applicable, 

it was nevertheless one in which the specific legal point was not the subject of 

consideration.’  ̂ For instance, in Celebici, the Prosecution alleged an error of law 

in the Trial Chamber’s interpretation of the nature of the superior-subordinate 

relationship which had to be established to prove liability under Article 7(3) o f the

6 7ICTY Statute. In this context, the Prosecution cited, inter alia, the Hostage case 

in support o f its contention that the doctrine o f command responsibility did not 

require the existence of a direct chain o f command under the superior and that

 ̂ Shahabuddeen, supra note 1, at 119.
 ̂Prosecutor v. Zejnil Delalic, Zdravko Mucic (aka ‘P avo '), Hazim Delic, and Esad Landzo (aka 
‘Zenga ’), Judgment, Case No. IT-96-21-A, ICTY Appeals Chamber, 20 February 2001, at para.
242 {'Celebici Appeals Judgment’).

Judgment, Wilhelm List et al., US Military Tribunal Nuremberg, 19 February 1948, in Trials o f  
War Criminals Before the Nuremberg Military Tribunals Under Control Council Law No. 10, 
Volume XT/2 (‘the Hostage case’).
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other forms of de jure  and de facto  control, including forms o f influence, could

o

suffice for ascribing liability under the doctrine. However, the Appeals Chamber 

(Hunt, Riad, Nieto-Navia, Bennouna, Pocar) underscored that the Hostage case did 

not address the alleged legal rule and proceeded to distinguish it.^ The Chamber 

held that:

the Hostage case is based on a distinction in international law between the 

duties o f a commander for occupied territory and commanders in general. 

That case was concerned with a commander in occupied territory. The 

authority o f such a commander is to a large extent territorial, and the duties 

applying in occupied territory are more onerous and far-reaching than those 

applying to commanders generally.'*^

In Boskoski et a i,  the defence argued that the situation in the former Yugoslav 

Republic o f Macedonia had not reached the required level o f intensity, in part, by 

comparing the situation in 2001 to that of, inter alia, the confrontation between the 

Turkish army and the Kurdistan’s Workers Party (the ‘PKK’), which, the defence 

submitted, was ‘a conflict o f much greater scale and intensity’ and which a Dutch 

court had found not to amount to armed conflict." However, the Trial Chamber 

(Parker, Van Den Wyngaert, Thelin) found that, in terms of the situation 

pertaining to the Turkish army and the PKK, the Supreme Court o f the

* Celebici Appeals Judgment, supra  note 6, at para. 243.
 ̂Ibid., at para. 258.

Ibid.
'' Prosecutor  v’. Ljube Boskoski, Johan Tarculovski, Judgment, Case No. IT-04-82-T, ICTY Trial 
Chamber, 10 July 2008, at para. 179.
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Netherlands had not, as claimed by the defence, found that the situation did not 

amount to an internal armed conflict, but rather held, in the context o f its 

consideration of the requirement of double criminality under extradition law, that

I  7it was unnecessary for it to pronounce itself on the question.

Similarly, with respect to acts of terrorism, in the context o f war crimes under 

Article 3(d) o f the SCSL Statute, the defence in Taylor cited a holding o f the 

Special Tribunal for Lebanon (‘STL’) in support o f its contention that the war 

crime o f acts of terrorism required three additional elements.'^ However, the Trial 

Chamber (Lussick, Doherty, Sebutinde) emphasized that the STL had established 

the said three elements in connection with the international crime of terrorism in 

times of peace.'"' As such, and contrary to the contention o f the defence, the 

elements identified in the finding o f the STL did not apply, and had to be 

distinguished, from acts o f terrorism as a war crime.

(2) The findings o f  the external judicial decisions may be qualified by other 

legal developments

This category concerns findings o f external judicial decisions which ordinarily 

may have been regarded as relevant to the case at hand, but which would have to

'■ See in re K., LJN: AP6988, Supreme Court o f the Netherlands (Hoge Raad) 02853/02 U NS 
2004, 99, §3.3.5.

Ayyash et al., Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, 
Perpetration, Cumulative Charging, Case No. STL-ll-01/I/AC/R176Bis, STL Appeals Chamber,
16 February 2011, at para. 85.

Prosecutor v. Charles Ghankay Taylor, Judgment, Case No. SCSL-03-01-T, SCSL Trial 
Chamber, 18 May 2012, at 409.

Ibid.
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be distinguished on account o f other legal developments. For instance, in Kordiz et 

a i, in relation to the counts o f unlawful confinement o f civilians and 

imprisonment, the defence cited the Korem atsu^ and Hirabayashi^ cases in 

support o f the proposition that ‘the internment o f civilians in wartime may be 

necessary and justified in order to safeguard the civilian population living in a 

combat zone.’'  ̂ However, the Trial Chamber (May, Bennouna, Robinson) 

emphasized that these cases had to be distinguished, noting, inter alia, that they 

had been ‘rendered prior to the adoption of the Geneva Conventions.’’^

Similarly, in Nahimana et a i,  in the context o f direct and public incitement to 

commit genocide under Article 2(3)(c) of the ICTR Statute, the Appellant cited the

90cases o f Streicher and Fritzsche in support of his contention that only discourse

explicitly calling for extermination, or discourse that was entirely unambiguous for

all types o f audiences, could justify a conviction for direct and public incitement to 

2 1commit genocide. The Appeals Chamber (Pocar, Shahabuddeen, Giiney, Vaz, 

Meron), however, held that these cases had to be distinguished given ‘that 

Streicher and Fritzsche were not charged with direct and public incitement to

Korematsu v. United States, 323 U.S. 214 (1944).
Hirabayashi v. United States, 320 U.S. 81 (1943).
Prosecutor v. Dario Kordic and Mario Cerkez, Judgment, Case No. IT-95-14/2-T, ICTY Trial 

Chamber, 26 February 2001, at para. 278.
Ibid., at para. 291.
The Trial o f  German Major War Criminals, Judgment, proceedings o f the International Military 

Tribunal sitting at Nuremberg, Germany, 1 October 1946.
Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v Prosecutor, Judgment, Case 

No. ICTR-99-52-A, ICTR Appeals Chamber, 28 November 2007, at para. 702.
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commit genocide, as there was no such crime under international law at the 

time.’̂ ^

(3) The legal or factual framework may be significantly different

A  third way o f distinguishing external judicial decisions would be to accept that 

they may reflect a particular finding, but to take the view that this finding could 

not apply in the circumstances o f the new case on account o f a significantly 

different legal or factual framework. For instance, as discussed above, the Appeals 

Chamber (Hunt, Riad, Nieto-Navia, Bennouna, Pocar), in Celebici, held that the 

‘effective link’ test, derived from the ICJ’s Nottebohm case,^^ was not applicable 

and had to be distinguished for the purposes of determining the nationality of the 

victims within the context o f a prison-camp, as it concerned a significantly 

different legal fi'amework.^'^

In some cases, even though the legal findings o f an external judicial decision may 

be found to be relevant to the case at hand, the factual circumstances o f the two 

cases would be so materially different that the decision would have to be 

distinguished. For instance, the defence in Gotovina et al. relied on a decision o f 

the Eritrea-Ethiopia Claims Commission (‘EECC’) for the proposifion that IHL 

allowed a belligerent state to expel the nationals of an enemy state during an

Nahimana Appeals Judgment, supra note 21, at para. 702. 
Liechtenstein v. Guatemala ICJ Rep. (1955) 4 (‘the Nottebohm case’). 
See supra, at 163
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armed conflict and to deny them immediate or unconditional retum.^^ The EECC 

decision in question had concerned a situation in which, at the outbreak of an 

international armed conflict between the states o f Eritrea and Ethiopia, the latter 

denationalized, expelled and took over the property o f many people of Eritrean 

origin living in Ethiopia, after they had allegedly adopted Eritrean citizenship or 

had left Ethiopian territory voluntarily. Most o f these people were recognized by 

the EECC as dual nationals. In this respect, the EECC recognized the existence in 

IHL of a principle according to which belligerent states had broad powers to expel 

nationals o f an enemy state fi'om their territory during an armed conflict, although 

their discretion in exercising these powers was not absolute.^^ While the ICTY 

Trial Chamber (Orie, Kinis, Gwaunza) did not deny that this legal principle could 

potentially be relevant to the case at hand, it held that:

[t]he Trial Chamber considers that the present case is distinguishable from 

the Eritrea-Ethiopia case. Whereas in the latter case the EECC recognized 

that people concerned were dual nationals, in the present case the citizenship 

of people o f Serb origin who fled the Krajina region, especially o f those who 

had lived the whole of their lives in Croatian territory, is at least unclear. In 

any case, even assuming that those people were citizens o f an enemy state 

(FRY/RSK), the Trial Chamber considers that their forcible displacement 

was abusive and arbitrary if  only as a result o f the means used (an unlawful

Prosecutor Ante Gotovina, Ivan Cermak, M laden M arkac, Judgment, Case No. IT-06-90-T, 
ICTY Trial Chamber, 15 April 2 0 II ,  at 1748.

See Partial Award, Civilians Claims, E ritrea ’s Claim s 15, 16, 23, 27-32, Eritrea-Ethiopia Claims 
Commission, 17 December 2004.
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attack on civilians and civilian objects which itself amounted to a crime) and 

not comparable with the procedure which the EECC established had been 

followed by the Ethiopian authorities. For these reasons, the principle 

mentioned above stated by the EECC, namely the lawfulness o f expulsion of 

enemy nationals during armed conflicts, does not apply to the circumstances

27of the present case.

The next section provides some reflections on the conciliatory approach.

B. Some reflections on the conciliatory approach

The above discussion brings to the fore the diverse grounds on which external 

judicial decisions have been distinguished. As will be discussed below, the 

question o f the relevance o f particular decisions would appear to depend, to some 

extent, on the specific approaches o f individual judges. This discussion is closely 

linked to the discussion in Chapter 3 with respect to the potentially contingent 

character o f the notion o f persuasive value.

When faced with the potentially diverse grounds on which, depending on the 

circumstances o f each case, it may be possible to distinguish external judicial 

decisions, the possibility may be raised that the process may involve some degree 

of adventitious reasoning. In this context, it may be tempting to consider the 

possibility o f formulating some more rigorous rules o f relevance which, however, 

Gotovina et al. Trial Judgment, supra  note 25, at para. 1748.
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as is suggested below, may not be workable. According to Shahabuddeen, where a 

case is distinguished, ‘[w]hat matters is not mechanical identity between 

situations, but identity from some relevant point o f view....Thus, it is not always 

sufficient to assert a difference in the legal or factual situations in order to 

distinguish a precedent; it involves the absence o f a significant element which 

operates to exclude the reasoning behind the principles established by the

J O

precedent.’ However, what this ‘relevant point of view’ would constitute, could 

potentially be answered differently by different judges. In this context, in his 

separate opinion in the Barcelona Traction case, Judge Tanaka had emphasized 

the inherent relativity of any rules o f relevance:

[i]n a matter o f this kind we cannot assert absolutely that one thing is 

identical with or different from the other. There may be found many 

elements o f similarity and difference. What matters is from what viewpoint 

they are identical or different. The decision as to whether one thing is 

identical or not with the other depends upon the position from which one 

regards the matter. Therefore, the decision is relative to the viewpoint one 

adopts.^^

It would appear, therefore, that the question o f whether a case may be 

distinguishable or not may ultimately turn on the specific approaches o f individual 

judges. McCrudden considers that it may be unrealistic to seek to formulate any

Shahabuddeen, supra  note 1, at 120-121.
Barcelona Traction, Light and P ow er Company, Limited, ICJ Rep. (1964), at para 71 (Separate 

Opinion o f  Judge Tanaka).
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‘rules’ concerning the relevance o f foreign decisions, particularly ‘if  ‘rules’ are 

taken as setting out hard and fast binding requirements on judges, as opposed to 

guiding principles. What we find in practice is that the ‘rules’ o f relevance are 

extraordinarily fluid in this respect, and in a state o f considerable flux, not only 

between, but also within jurisdictions. And, of course, they may vary over time: 

what was previously acceptable may become u n a c c e p t a b l e . T h e  process of 

assessing the relevance of external judicial decisions may, therefore, potentially 

involve some degree o f adventitious reasoning. In this respect, Koopmans refers to 

the process o f distinguishing as an ‘art’, because ‘it often leaves a certain choice to 

the judge.

Shahabuddecn points out that ‘[sjtrict logic would fault many an exercise in 

distinguishing one case from another; and yet, from the point o f view o f 

reconciling ‘the need of stability’ with ‘the need of change’, that is to say, from the 

point of view of actual experience, the objective tendency of the jurisprudence so 

produced is rational enough, even if  not always formally l o g i c a l . I n  this respect, 

Wald has incisively observed that ‘a really talented judge, who with some reason 

is sure that he or she is right, is always going to find a way to say: You asked the 

wrong question, or, I can distinguish this case from the other one. So that even if  a

C. McCrudden, ‘A Common Law o f  Human Rights?: Transnational Judicial Conversations on 
Constitutional Rights’, (2000) 20 OJLS 499, at 515.

Koopmans considers that in addition to a concern with consistency, the art o f distinguishing may 
be influenced by ‘other considerations, depending on differences in context, in social factors, or 
simply in appreciating whether the result is justifiable in the case at hand’: see T. Koopmans, ‘Stare 
decisis in European Law’ in D. O’Keefe and H. G. Schermers (eds.). Essays in European Law and 
Integration (1982), at 25.

Shahabuddeen, supra note 1, at 126-127.
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consistency rule were imposed, consistency would still elude us.’^̂  Therefore, this 

observation would once again tend to suggest the contingent nature o f the notion 

of relevance and that this may, in large part, depend on the specific viewpoints of 

individual judges.

In the final analysis, therefore, the choice o f whether or not to distinguish a case 

may depend, inter alia, on the specific approaches o f individual judges and any 

attempt to formulate a priori rules on this subject may not be realistic.^'* Indeed, 

the various disagreements between judges over which cases ought to be

35distinguished, discussed above, would also appear to suggest this point.

The next section considers the question o f engagement with external judicial 

decisions.

3. Engagement with external judicial decisions

In the context of human rights jurisprudence, McCrudden points out the 

‘increasing numbers o f judges in particular jurisdictions who appear to consider it 

important to distinguish judgments of foreign courts if  they go against the 

conclusion that the judge intends to r e a c h . I n  the context o f ICL, it is notable

Comments o f  Judge Patricia Wald in J. I. Chamey et al., ‘The “Horizontal” Growth of 
International Courts and Tribunals: Challenges or Opportunities?’, (2002) 96 AJIL 369, at 379.

In this respect, it has been noted that ‘identifying the relevant part o f  a precedent which serves as 
a basis for the abstract argument is an elusive endeavor’; see M. Jacob, ‘Precedents: Lawmaking 
Through International Adjudication’, (2011) 12 Geiman Law Journal 1005, at 1025.

See supra, at 98.
McCrudden, supra note 30, at 517.
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that, in the Hterature, some commentators may have appeared to critique the 

approaches o f particular judges specifically because they may have failed to 

expressly acknowledge and/or engage with relevant, if  contradictory, external 

judicial decisions in their judgments. Therefore, although formally judges may not 

generally be obliged to have recourse to such d e c is io n s ,th e se  critiques would 

appear to suggest that, particularly in cases where notable, if  seemingly 

contradictory, external judicial decisions would exist, some commentators may 

appear to have expected that these decisions would, at least, be acknowledged. For 

instance, with respect to the Tadic /  Nicaragua question, Lieflander notes that the 

ICC Trial Chamber (Fulford, Odio Benito, Blattmann), in Lubanga, imported the

■> o

Tadic test, without expressly acknowledging the Nicaragua test (which was

39subsequently reaffirmed by the ICJ in the Genocide case). In this case, the ICC 

Trial Chamber merely (and tantalizingly) hinted at the controversy surrounding 

this test by asserting, without express discussion, that the overall control test 

constituted the ‘correct’ approach.' '̂^ As the author put it, ‘[o]ne could have 

expected the [ICC Trial Chamber] to at least consider the ICJ’s opinion before 

blindly following the Tadic precedent.’'*' This lack o f engagement with the ICJ 

decision may appear to have attracted some level of critique fi'om Lieflander, who 

observes:

With the notable exception o f  Article 20(3) o f  the SCSL Statute in this regard.
Prosecutor v. Dusko Tadic, Judgment, Case No. IT-94-1-A, ICTY Appeals Chamber, 15 July 

1999, at para. 137.
A pplication o f  the Convention on the Prevention and Punishment o f  the Crime o f  Genocide 

(Bosnia and H erzegovina  v. Serbia and M ontenegro), Judgment, I.C.J. Reports 2007, 26 February 
2007, p.43, at para 402 ( ‘Genocide case’).

P rosecutor v. Thomas Lubanga D yilo , Judgment pursuant to Article 74 o f  the Statute, Case No. 
IC C -01/04-01/06, ICC Trial Chamber, 14 March 2012, at para. 541.

Thomas R. Lieflander, ‘The Lubanga Judgment o f  the ICC: More than just the First Step?’,
(2012) 1 CJICL 191, at 193.
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[t]o be sure, the ICJ did not reject the Tadic approach outright. Rather, the 

Court held that the ‘overall control’ test ‘may well be applicable and 

suitable’ when it comes to the distinction between international and non- 

intemational armed conflicts and merely rejected it for the purpose o f 

attributing responsibility for internationally wrongful acts committed by 

non-govemmental forces. Nevertheless, by emphasizing that the non

governmental forces need to act ‘on behalf o f a State’, the Lubanga [ICC 

Trial Chamber] did not engage with this distinction, thereby again conflating 

the two questions. Even if the distinction had been made, it would still have 

been necessary to show that the ‘overall control’ test is indeed the correct 

test as regards the qualification o f a conflict. In this context, opinions are 

divided as to whether issues of responsibility and the determination o f the 

character of the conflict can be distinguished at all and -  if  so -  what the 

correct test for the latter question would be. Irrespective o f what answer the 

[ICC Trial Chamber] would have given, considering that all cited authorities 

predate the ICJ’s Genocide judgment, one would have expected the [ICC 

Trial Chamber] to show a minimum degree o f awareness o f this debate."*^

Similarly, in Kunarac et al., in the context o f the legal ingredients of crimes 

against humanity under Article 5 o f the ICTY Statute, the Appeals Chamber 

(Jorda, Shahabuddeen, Schomburg, Giiney, Meron) made reference, inter alia, to 

three Canadian cases to corroborate its conclusion that the existence o f a plan or 

Lieflander, supra  note 41, at 193.
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policy was not an inherent legal ingredient o f such crimes.'*^ However, by not 

expressly acknowledging what may be considered to be a leading Canadian case 

on this subject, namely, Finta,^  the Chamber may have opened its analysis to 

critique. In this context, van den Herik has considered it noteworthy that, in its 

analysis o f this issue, the Chamber did not expressly engage with Finta, which 

appeared to contradict the Chamber’s findings.''^

In the literature, therefore, at least some writers have critiqued cases in which 

judges would not have expressly acknowledged and/or engaged with seemingly 

relevant, if  contradictory, external judicial decisions. However, in considering 

these critiques, one should not lose sight o f the fact that, in general, and with some 

exceptions,'^'’ there would be no formal requirement for international judges to 

engage with external judicial decisions. Moreover, such engagement may entail 

certain risks which should not be underestimated. These may include the fact that, 

firstly, judges would have to apply their own founding statutes and there may be 

limits to how far decisions originating from different statutes may be transposable. 

Secondly, in view o f the proliferation o f courts and tribunals, the number of

Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Judgment, Case No. IT- 
96-23&IT-96-23/1-A, ICTY Appeals Chamber, 12 June 2002, at para. 98. The three Canadian 
cases were: ( \)  Mugesera et al. v Minister o f  Citizenship and Immigration, (Federal Court o f  
Canada, Trial Division) IM M -5946-98,10 May 2001; (2) Moreno v Canada {Minister o f  
Employment and Immigration), Federal Court o f Canada, Court o f  Appeal, [1994] 1 F.C. 298,14  
September 1993; and (3) Sivakumar v Canada {Minister o f  Employment and Immigration), Federal 
Court o f Canada, Court o f  Appeal, [1994] 1 F.C. 433 ,4  November 1993.

In Finta, the Canadian Supreme Court held that ‘[tjhe central concern in the case o f  crimes 
against humanity is with such things as state-sponsored or sanctioned persecution, not the private 
individual who has a particular hatred against a particular group or the public generally.’ see R v 
Finta [1994] 1 SCR 701 (24 March 1994), at para. 733..

L. van den Herik, ‘Using Custom to Reconceptualize Crimes Against Humanity’, in S. Darcy 
and J. Powderly (eds.), Judicial Creativity at the International Criminal Tribunals (2010), at 93.
^  Namely, the SCSL Statute.
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potentially relevant external judicial decisions may be voluminous. Thirdly, in the 

absence o f structured lines of communication between courts and tribunals, 

potentially relevant decisions may be hard to access and there may be several 

barriers which, in the context of scarce resources, could place additional burdens 

on accessing such decisions. In the final analysis, therefore, the extent to which 

judges may engage with relevant, if  seemingly contradictory, external judicial 

decisions may depend, inter alia, on the specific circumstances of the case, 

including the submissions o f the parties, the availability of time and resources for 

research and the specific approaches of the judges.

However, it is suggested that, always depending on the circumstances o f each 

case, where judges would engage with relevant, if  contradictory, external judicial 

decisions -  if  only to distinguish them -  this may enable them to take fiiller 

account of aspects of the legal issues which may otherwise not have been directly 

considered, potentially resuUing in a more thorough analysis. In the domesfic 

sphere, for instance, McCrudden observes that ‘[e]ven where the result o f the 

foreign judicial approach has not been adopted, it has often been influential in 

sharpening the understanding of the court’s view o f [the] law.’"*’ For instance.

McCrudden notes that ‘for example, although the US Supreme Court decisions are extensively 
cited in other jurisdictions, they are sometimes o f limited influence on the result actually reached, 
as opposed to influencing the way in which the issue is considered. In other words, while the US 
Supreme Court decisions are often thought to provide a useftil structure for analysis, and identify 
many o f the issues which have to be considered, courts much less frequently adopt the same 
conclusion that the Supreme Court reached’: see McCrudden, supra note 30, at 512.
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potentially contradictory decisions may be used as ‘a contrario' citations, in order

48to exclude, for instance, some o f the possible readings o f a provision.

In the final analysis, with respect to the conciliatory approach more generally, it 

has to be borne in mind that ‘the effort, however admirable, to serve the cause of 

law through the art o f distinguishing has its limits.’"*̂ In some cases, it may be 

necessary to depart from, rather than distinguish, external judicial decisions, a 

subject which is considered in the next part.

4. The competitive approach

The competitive approach refers to those cases where judges may articulate an 

interpretation o f a given rule o f substantive law which would appear to depart 

from a previous interpretation o f the same, or substantially similar, rule by another 

court without, however, distinguishing the matter. In the absence o f a hierarchy or 

structured relationship between the different courts and tribunals, an earlier 

interpretation by a sister court may not, generally, be formally overruled and, in 

principle, both would therefore remain valid. While the later interpretation may 

sometimes be framed as a special exception to the earlier interpretation, in some 

cases, judges may have intended, whether tacitly or expressly, for their

T. Groppi and M. C. Ponthoreau (eds.), The Use o f  Foreign Precedents By Constitutional Judges 
(2013)9.

Shahabuddeen, supra note 1, at 126.
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interpretations to substitute the earlier interpretation o f a similar substantive rule.^^ 

In effect, therefore, two decisions of potentially equal juridical force containing 

competing interpretations o f a similar rule o f law may co-exist and could possibly 

give rise to normative conflict.^'

On the basis o f the judgments examined in this research, explicit departures from

S ’?external judicial decisions would appear to have occurred infrequently. With 

reference to its internal jurisprudence, in Aleksovski, the Appeals Chamber (May, 

Mumba, Hunt, Tieya, Robinson) articulated the following standard for undertaking 

a departure from its previous decisions:

[ijnstances o f situations where cogent reasons in the interests o f justice 

require a departure from a previous decision include cases where the 

previous decision has been decided on the basis o f a wrong legal principle or 

cases where a previous decision has been given per incuriam, that is a 

judicial decision that has been ‘wrongly decided, usually because the judge

C l

or judges were ill-infonned about the applicable law.’

International Law Commission, Conclusions o f  the w ork o f  the Study Group on the 
Fragmentation o f  International Law: Difficulties arising from  the D iversification and Expansion o f  
International Law, Yearbook o f  the International L aw  Commission (2006), V ol. II, Part 2, at 32 
(para, 50).

Ibid.
In the domestic sphere, by reference to a system o f  precedent, Duxbury notes that the practice o f  

appellate courts overruling precedents ‘is considered to be radical judicial action, to be taken only 
as a last resort': see N. Duxbury, The Nature and Authority- o f  Precedent (2008), at 122.

P rosecutor v. Zlatko Aleksovski, Judgment, Case N o. IT-95-14/1-A , ICTY Appeals Chamber, 24 
March 2000, at para. 108.
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This reasoning, although referring to the internal case law o f the ICTY Appeals 

Chamber, may provide a convenient framework for understanding departures from 

external judicial decisions.^'' In this context, in Celebici, the Appeals Chamber 

reiterated its readiness, where appropriate, to depart from external judicial 

decisions, emphasizing that ‘[ajlthough the Appeals Chamber will necessarily take 

into consideration other decisions o f international courts, it may, after careful 

consideration, come to a different c o n c l u s i o n . T h e  grounds on which judges 

have departed from external judicial decisions may therefore include:

1. Departures from decisions made per incuriam; and

2. Departures grounded on other cogent reasons in the interests o f justice.

The next sections consider these two grounds in turn.

A. Departures from external judicial decisions

(1) Departures from  decisions made per incuriam

A key reason for departing from external judicial decisions may be that they may 

have been rendered in e r r o r . I n  the judgments examined by this research, a very 

limited number o f instances would emerge of departures from external judicial

It is not suggested that the Aleksovski standard would apply to departures from external judicial 
decisions. This standard is only being used here as a convenient approach to classifying departures 
from such decisions.

Celebici Appeals Judgment, supra note 6, at para. 24.
In the context o f  domestic courts, see Duxbury, supra note 52, at 118.
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decisions because it would have been expressly considered that they may have 

been rendered per incuriam. For instance, in Celebici, in the context of superior 

responsibility, the ICTY Appeals Chamber (Hunt, Riad, Nieto-Navia, Bennouna, 

Pocar) departed from a finding o f the Kayishema et al. Trial Judgment that 

‘powers o f influence not amounting to formal powers o f command provide a 

sufficient basis for the imposition o f command responsibility’,̂  ̂ because, 

according to the Appeals Chamber, this finding was ‘based on a misstatement’

CO

and, therefore, had to be accorded ‘no weight.’

Similarly, with respect to the question o f whether the commission of crimes 

against humanity required a plan or policy, in Kunarac et a l, the ICTY Appeals 

Chamber departed from a decision o f the Supreme Court o f the Netherlands which 

had suggested that such a plan or policy was required in law,^^ considering that the 

Supreme Court o f the Netherlands had gone ‘clearly beyond the text of the statute 

to be applied.

(2) Departures grounded on other cogent reasons in the interests o f  justice

In addition to departures from decisions rendered per incuriam, there may be other

cogent reasons on the basis o f which a departure may be deemed appropriate.

These reasons would have to be considered in the context o f the specific

Prosecutor i'. Clement Kayishema and Obed Ruzindana, Judgment, Case No. ICTR-95-1, ICTR 
Trial Chamber, 21 May 1999, at para. 220.

Celebici Appeals Judgment, supra note 6, at para. 265.
See Public Prosecutor v Menten, Supreme Court o f  the Netherlands, 13 January 1981, reprinted 

in 75 ILR 331, at 362-3.
Kunarac Appeals Judgment, supra note 43, at para. .98 (& 104).
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circumstances o f each case. The most prominent o f these departures may be ‘the

collision between the ICJ in Nicaragua and the ICTY in Tadic.’’^̂  The details o f

( \ )
the Tadic /N icaragua  departure are well-known and need not be reiterated here. 

Referring to this departure, the ICTY Appeals Chamber (Pocar, Mumba, Guney, 

Schomburg, Weinberg de Roca), in Blaskic, noted that ‘the majority o f  the 

Appeals Chamber [in Tadic] ultimately rejected the position o f the [ICJ] on the 

ground that the criteria in question agreed neither with ‘the logic o f  the law o f  

State responsibility’ nor with ‘judicial and State practice’. T h e s e  therefore 

would appear to have constituted, inter alia, the cogent reasons in the interests o f  

justice on which the Tadic Appeals Chamber grounded its departure.

Similarly, in Furundzija, the Trial Chamber (Mumba, Cassese, May) famously 

departed from the conceptual definition o f  rape which had been articulated by the 

ICTR Trial Chamber in Akayesu. In this case, the finding by the Furundzija 

Chamber that the Akayesu definition did not appear to sufficiently reflect the

B. Simma, ‘Universality o f  International Law from the Perspective o f a Practitioner’, (2009) 20 
EJIL 265, at 279.

See, inter alia, A. Cassese, ‘The Nicaragua  and Tadic Tests Revisited in Light o f  the ICJ 
Judgment on Genocide in Bosnia’, (2007) 18 EJIL 649, at 649.

Prosecutor v. Tihomir Blaskic, Judgment, Case No. IT-95-14-T, ICTY Trial Chamber, 3 March 
2000, at para. 97.
^  The Tadic Appeals Chamber’s approach has been criticized on the basis, inter alia, that the 
Nicaragua decision was dealing with a different legal issue and should have been distinguished. 
Shahabuddeen, for instance, held the view that ‘[o]n the question whether the United States was 
responsible for the delictual acts o f the contras, the Appeals Chamber considered that Nicaragua 
was not correct and reviewed the general question o f  the responsibility o f  a state for the delictual 
acts o f another. It appears to me, however, that that question does not arise in this case. The 
question, a distinguishable one, is whether the FRY was using force through the VRS against BH, 
not whether the FRY was responsible for any breaches o f  international humanitarian law 
committed by the VRS’; see Tadic Appeals Judgment, supra note 38, at para. 17 (Separate Opinion 
O f Judge Shahabuddeen). Similarly, the conclusions o f  the work o f  the ILC Study Group on the 
Fragmentation o f International Law suggest that the two cases ‘can also be distinguished from each 
other on the basis o f their facts’: see ILC Conclusions o f  the Study Group, supra note 50, at 32 
(para. 50) (fri 52). For a contrary view, see Cassese, supra note 62, at 663,
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criminal law principle o f specificity constituted the cogent reasons in the interests 

of justice on which such a departure was g r o u n d e d . T h e  Furundzija Trial 

Chamber noted that the Akayesu Trial Chamber had proceeded on the (in its view, 

erroneous) assumption that ‘the central elements o f the crime o f rape cannot be 

captured in a mechanical description o f objects or body parts’, and that a 

conceptual definition o f this crime was ‘more useful in international law.’^̂  

Conversely, the Furundzija Chamber took the view that, in order to conform with 

‘the criminal law principle o f specificity (Bestimmtheitgrundsatz, also referred to 

by the maxim "nullum crimen sine lege stricta'), it is necessary to look for 

principles of criminal law common to the major legal systems o f the w o r l d . O n  

the basis o f its survey o f general principles o f law, the Furundzija Chamber thus 

articulated a definition o f rape which tended to be more mechanical and 

consequently, if  implicitly, departed from the findings in Akayesu.^^

In Taylor, the SCSL Trial Chamber had to consider responsibility for genocide on 

the basis o f the third category of joint criminal enterprise (JCE III). In this case, 

the Taylor Chamber departed fi'om the finding o f the ICTY Appeals Chamber in 

Brdanin that it was possible to ground a convicfion for genocide on the basis of

P rosecutor v. Anto Furundzija, Judgment, Case N o. IT-95-17/1-T, ICTY Trial Chamber, 10 
December 1998, at para. 177.

Ibid., at para. 176.
Ibid., at para. 177.
Ibid., at para. 185. The Furundzija Trial Chamber’s definition was upheld on appeal and 

subsequently refined by Kunarac et al. See Prosecutor  v. D ragoljub Kunarac, R adom ir K ovac, and  
Zoran Vukovic, Judgment, Case No. IT-96-23-T& IT-96-23/1-T, ICTY Trial Chamber, 22 
February 2001, at para. 437.
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JCE III, even though that crime required specific i n t e n t . h i  this context, the 

Taylor Trial Chamber rehed on a decision o f the Appeals Chamber of the STL, 

which itself had diverged from the finding in Brdanin.^^ The STL Appeals 

Chamber had considered that the finding in Brdanin would result in the legal 

anomaly that ‘a person could be convicted as a (co)perpetrator for a dolus specialis 

crime without possessing the requisite dolus specialis.'''^ Therefore, the cogent 

reason in the interests o f justice on the basis of which the Taylor Trial Chamber 

(following in the footsteps o f the STL Appeals Chamber) departed fi-om the

finding in Brdanin was to prevent such as legal anomaly fi'om arising. Indeed, the

Taylor Trial Chamber concurred with the STL Appeals Chamber that ‘the better 

approach under international criminal law is not to allow convictions under JCE III

72for special intent crimes like terrorism [and genocide]’, and to instead treat such 

an offender as an aider and abettor.

B. The desirability of a departure to be clear

In a section tellingly entitled the ‘Undesirability of a departure sub silentio\

Shahabuddeen underscores that ‘[a] departure is obviously a matter of

i mpor t a nc e . Wr i f i ng  in connection with the ICJ, he insists that ‘[t]he Court

should not effect it except on the basis that it recognizes that it is in fact departing;

it should not do so obliquely, or through a side-wind....Reluctant though the Court

Prosecutor v Radoslav Brdjanin, Decision On Interlocutory Appeal, Case No. IT-99-36-A, ICTY 
Appeals Chamber, 19 March 2004, at paras. 5-10.
™ Ayyash et al., supra note 13, at para. 248.

Ibid.
Ibid., at para. 249. See also Taylor Trial Judgment, supra note 14, at para. 468.
Shahabuddeen, supra note 1, at 130.
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may be to acknowledge that a change has occurred, reticence to make an 

acknowledgement which is due does not serve the cause of legal development.’ '̂' 

It is suggested that this view may also be applicable to departures from external 

judicial decisions. In some cases, such departures may appear to have been cryptic. 

For instance, in Furundzija, the Trial Chamber in affirming that a general 

prohibition against torture had evolved in customary international law, held that:

[t]he Trial Chamber does not need to determine whether the Geneva 

Conventions and the Additional Protocols passed into customary law in their 

entirety, as was recently held by the Constitutional Court o f Colombia, or 

whether, as seems more plausible, only the most important provisions of 

these treaties have acquired the status o f general international law.’^

In this extract, although the Furundzija Chamber may not, strictly, have been 

required to determine this matter, its oblique remarks on the holding o f the 

Constitutional Court o f Colombia may not necessarily serve the cause o f legal 

clarity. It is submitted that, in general, it may be desirable for departures to be 

acknowledged. For instance, in Semanza, with respect to the appropriate definition 

o f rape, the Trial Chamber (Ostrovsky, Williams, Dolenc) considered the 

definitions put forward in Akayesu and in Furundzija (which was subsequently 

developed by Kunarac et al).  In its analysis, the Semanza Trial Chamber found

Shahabuddeen, supra note 1, at 130,
See Furundzija Trial Judgment, supra note 65, at para. 137. See also Judgment, Constitutional 

Court o f  Colombia, C-574/92, Section V, B2c, 28 October 1992 (unpublished); and Judgment, 
Constitutional Court o f  Colombia, C-225/95, Section VD, 18 May 1995 (unpublished).
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the Furundzija/Kunarac definition to be more persuasive and it proceeded to adopt 

this definition, thereby appearing to depart from the definition enunciated in

AkayesuJ^

In Muhimana, however, a far less categorical approach was taken by the Trial 

Chamber (Khan, Muthoga, Short). In this case, the Chamber took the view that:

[t]his Chamber considers that Furundzija and Kunarac, which sometimes 

have been construed as departing from the Akayesu definition o f rape -  as 

was done in Semanza -  actually are substantially aligned to this definition 

and provide additional details on the constituent elements of acts considered 

to be rape. The Chamber takes the view that the Akayesu definition and the 

Kunarac elements are not incompatible or substantially different in their

77application.

In the above extract, the Muhimana Chamber, perhaps reluctant to acknowledge 

that a change had occurred, appears to have adopted a more ambivalent position 

with respect to the departure, averring that the broad, conceptual definition o f rape 

articulated in Akayesu and the narrower, mechanical definition put forward by 

Furundzija!Kunarac were not incompatible or substantially different in their 

application. It is, however, submitted that such an attempt to mitigate the departure

Prosecutor v Laurent Semanza, Judgment, Case No. ICTR-97-20-T, ICTR Trial Chamber, 15 
May 2003, at paras. 344-345.

Prosecutor i'. Mikaeli Muhimana, Judgement and Sentence, Case No. ICTR- 95-lB-T, ICTR 
Trial Chamber, 28 April 2005, at paras. 549-550 (emphasis added).
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may not necessarily serve the cause o f legal clarity. The conceptual definition of 

rape articulated in Akayesu may appear to be broader in scope, and may 

encompass additional acts and omissions, than the narrower, mechanical definition 

o f FurundzijalKunarac. The holding in Muhimana that these two definitions are 

not substantially different in their application may therefore not appear to be

78strictly accurate.

The next part offers some reflections on the conciliatory and competifive 

approaches in light of the principle o f comity and a concern with the coherence of 

international law.

5. Some thoughts on why the conciliatory approach may have been

preferred

From the analysis of the judgments undertaken by this research, it would appear 

that judges have generally adopted a conciliatory approach with respect to 

seemingly contradictory external judicial decisions. Indeed, it would appear that 

the competitive approach has only been adopted in a minority o f cases. Although a 

different methodology, such as a socio-legal method, would be required to fully 

investigate the reasons for which judges may appear to have preferred the

This particular issue was not raised on appeal in Muhimana. See also M uvunyi, where the Trial 
Chamber, after acknowledging that ‘[t]he jurisprudence o f  the a d  hoc Tribunals reveals a rather 
chequered historj' o f  the definition o f  rape’, held that ‘[t]he Chamber considers that in their result, 
both the Akayesu  and Kunarac  definitions o f  rape reflect [the] objective o f  protecting individual 
sexual autonomy and therefore are not incompatible’: see P rosecu tor v. TharcisseM uvunyi, 
Judgement And Sentence, Case N o. ICTR-2000-55A-T, ICTR Trial Chamber, 12 September 2006, 
at paras. 517 and 522.
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conciliatory approach, from the Hterature, it may be possible to distil, inter alia, 

the following two potential explanations: (a) respect for the principle o f comity 

and (b) a concern with the coherence of international law. Only a modest overview 

o f these points is provided here, as they would require a separate focus which

79would fall beyond the scope o f this research.

With respect to the principle o f comity, that is, o f respect for the competence of 

other courts and tribunals, Miller notes that this principle may cause a court to be 

‘reluctant to show its disrespect for another by distinguishing or explicitly 

disagreeing with its d e c i s i o n s . I n  this context, in his extensive analysis o f the 

practice of international courts and tribunals. Miller finds that, in general, such

8 icourts and tribunals would cite each other positively. According to Simma, this 

principle could possibly ‘be considered an emerging general principle of 

international procedural law.’ In this respect, Romano considers that:

if  judges o f one court feel differently from those o f another court on a given 

point of law, out o f judicial comity they will often simply omit to take 

cognizance of judgments that do not support the reasoning chosen. Citing to 

say ‘they got it wrong’ will generally be avoided, and probably even 

severely frowned upon... Likewise, whenever judges o f one court feel the

™ For instance, for literature on the coherence and diversification o f  international law see, inter 
alia, L. van den Herik and C. Stahn (eds.), The Diversification and Fragmentation o f  International 
Crim inal Law  (2012) and P. W ebb, International Judicial Integration and Fragmentation (2013).

N. Miller, ‘An International Jurisprudence? The Operation o f  “Precedent” Across International 
Tribunals’, (2002): 15 LJIL 483, at 499.

Ibid., at 490.
Simma, •iupra note 61, at 285 and 287.
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need to depart from established case law or practices followed by other 

courts, they will usually try to avoid arguments on the merits of the other 

court’s decision-making. Rather, they will stress differences in the respective

83constitutive instruments and missions.

However, in addition to the principle o f comity, another reason for which judges 

may tend to prefer the conciliatory approach in dealing with seemingly 

contradictory decisions may be out o f respect for the desiderata of consistency, 

stability, and predictability which could be regarded as underlying a responsible 

legal system, and which would suggest that judges ‘would not exercise [their]

84power to depart from a previous decision except with circumspection.’ After all, 

‘[i]f a court’s ‘awesome power’...is not used with a minimum of consistency, its

85importance will rapidly diminish.’ Koskenniemi holds that the nonnative conflict

which may arise from competing decisions may have the effect o f diminishing

86legal security and putting legal subjects in an unequal position.

However, while excessive normative conflict may threaten the coherence o f ICL, a 

reasonable level of normative conflict could potentially be beneficial for the 

system. With reference to the internal jurisprudence o f the ICTY, for instance,

C. P.R. Romano, ‘Deciphering the Grammar o f  the International Jurisprudential D ialogue’,
(2009) 41 Int'L L & Pol 755, at 766-767. See also Anderson, supra  note 2, at 397-398.

Shahabuddeen. supra  note 1, at 131. In this context, for instance, Judge Wald underscores that, 
before rejecting the N icaragua  ‘effective control’ test, ‘[t]he authors o f  the Appeals Chamber 
decision in Tadic had arj extended discussion  o f  whether the N icaragua  test was consistent with the 
rest o f  international law': see Chamey et al., supra note 33, at 379.

Trop V. Dulles, 356 U.S. 86, 1958 (Dissent o f  Justice Frankfurter). See also Koopmans, supra  
note 31, at 27.

ILC Conclusions o f  the Study Group, supra  note 50, at 32 (paras. 51-52).
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Judge Shahabuddeen underscored that ‘[djivergent views are in the interests o f the

87development o f the jurisprudence.’ Chamey takes the view that departures may, 

indeed, be healthy. He observes that:

[t]he variety o f views on what the rules o f international law are, the debates 

over those judicial decisions when they may differ, and the resolution o f the 

issues will help the international community discover what may be the most 

acceptable interpretations o f international law. This is a healthy process. 

International tribunals are aware o f what other tribunals decide, and if those 

tribunals are not aware, counsel will inform them. As a consequence, this 

debate will continue across the broad spectrum of tribunals, and hopefully 

will result in optimal rules o f international law that are fully thought through 

and analysed.^*

In the final analysis. Judge Stephen Schwebel, a former president o f the ICJ, 

underscored the resilience o f international law when he observed that ‘[i]n practice 

international courts may be expected to demonstrate due respect for the opinions 

o f other international courts....But the fabric o f international law and life is, it is 

believed, resilient enough to sustain such occasional differences as may arise.

Prosecutor v. Naser Oric. Judgment, Case No. IT-03-68-A, ICTY Appeals Chamber, 3 July 
2008, at para. 3 (Declaration O f Judge Shahabuddeen).
** Chamey et a l ,  supra note 33, at 370.

Statement o f  President Schwebel, [former] President o f  the International Court o f  Justice, in 
Connection with the ICJ Report, the 53rd General Assembly, A/53/PV.44, 1-5 (27 October 1998). 
Making a similar point with respect to domestic law, Gilmore states that ‘[l]aw, like a radioactive 
substance, renews itself through a process o f  continual decay. The disease which threatens to 
destroy the corpus Juris sets in motion the antibodies which enable it to survive’: see G. Gilmore, 
‘Legal Realism: It’s Cause and Cure’, (1961) 70 Yale LJ 1037, at 1048.
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6. Concluding remarks

In the judgments analysed by this research, in cases where judges would have 

engaged with relevant external judicial decisions which may have appeared 

inconsistent with their findings, in the majority of cases, they would appear to 

have adopted a conciliatory approach and would have distinguished such 

decisions. Firstly, in cases where the decisions would have been cited by the 

parties, allegedly in support o f a particular legal notion, such decisions may have 

been distinguished on the basis that they would not, in fact, have been on point. 

Secondly, in cases where, although ordinarily the decisions in question may have 

been regarded as relevant to the case at hand, they may have been distinguished on 

the basis o f other legal developments. Thirdly, the decisions may have been 

distinguished on the basis o f the significantly different legal or factual 

circumstances o f the new case.

In this context, the research suggested that the question o f relevance o f external 

judicial decisions, which was closely linked to the discussion on persuasive value 

in Chapter 3, would be dependent on the specific circumstances o f the case and, in 

particular, on the specific approaches o f individual judges, in that, different judges 

could potentially adopt different approaches with respect to the appropriate point 

of view for assessing the similarity between two situations. In this context, one 

author has described the process o f distinguishing, in some cases, as an ‘art.’ In
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this respect, it was suggested that the formulation o f strict a priori rules of 

relevance may not be feasible in practice.

The research also took note o f some instances, in the literature, where some 

authors may have appeared to critique cases where judges may not have expressly 

acknowledged relevant, if  potentially contradictory, external judicial decisions in 

their judgments. However, in considering these critiques, it was suggested that one 

should not lose sight of the fact that, in general, there would be no formal 

requirement forjudges to engage with such decisions. Moreover, such engagement 

may entail certain risks which should not be underestimated. In the final analysis, 

therefore, it was suggested that the engagement o f judges with relevant, if 

contradictory, external judicial decisions would appear to remain dependent on the 

particular circumstances of the case, including the submission of the parties, the 

availability o f time and other resources for research, and their specific approaches. 

In this respect, it was acknowledged that any such engagement, as discussed in 

Chapter 2, would have to be undertaken through the lens of the specific statutes 

and legal fi’ameworks o f the referring courts.

The research came across relatively few instances o f explicit departures from 

external judicial decisions. Some o f these departures appeared to be based on the 

view that the decision in question may have been rendered in error. In other cases, 

the departures appeared to be based on other reasons in the interests o f justice. In 

its analysis, the research identified a small number o f instances in which the 

departures may appear to have been made obliquely or in which judges may
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appear to have tried to mitigate the significance o f the departure. It was suggested 

that these approaches would not necessarily serve the cause o f legal clarity.

Finally, in reflecting on some possible reasons for which judges may have tended 

to prefer the conciliatory, rather than the competitive, approach, the research noted 

that a different methodology, such as a socio-legal method, would be necessary to 

fiilly investigate this point. However, from the literature, it could be possible to 

distil, inter alia, two potential reasons: (a) respect for the principle o f comity and 

(b) a concern with the coherence o f international law.

The next Chapter presents the concluding remarks of this research.
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Chapter 7

Conclusion

1. Introduction

This Chapter presents the concluding observations o f the research. In light o f its 

research question, namely: ‘from the judgments reviewed, for what purposes and 

in what manner would judges from these courts and tribunals appear to have used 

external judicial decisions in relation to substantive law?’, this Chapter, firstly, sets 

out some of the main purposes for which external judicial decisions may have 

been used, distinguished or departed from by the judges at the courts and tribunals 

analysed. Secondly, it presents some o f the factors which may have influenced the 

purpose and manner in which such decisions would appear to have been used. In 

this context, it focuses on the specific approaches of individual judges. Thirdly, it 

considers some of its findings in the context of the work o f Terris et al. on the 

subject, pointing out, however, that the significant differences in the method and 

scope o f the two works would limit the findings the former may make on the latter. 

Finally, some concluding remarks are outlined.
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2. The purposes why external judicial decisions may have been used

The research identified various purposes for which judges may have used, 

distinguished or departed from external judicial decisions. At the outset, it should 

be recalled that the discussion did not generally cover judicial decisions related to 

law-creating processes (for instance, where judicial decisions would have been 

used as material evidence o f custom or general principles) which, it was suggested 

in Chapter 2, may be more appropriately considered under sub-paragraphs (b) or 

(c) o f Article 38(1) o f the ICJ Statute respectively, whereas this research focused 

on decisions used as subsidiary means for the determination or rules o f law under 

sub-paragraph (d) o f that Article.

Starting from the premise that judges would have to interpret and apply the law 

through the lens o f their own statutes, the research found that, in the context o f the 

direct approach, external judicial decisions would appear to have been used: 

firstly, to verify the existence and/or state o f rules o f law; secondly, to provide a 

guiding horizon; thirdly, to provide guidance more generally, for instance, in 

setting out the definition and/or elements of legal notions; and fourthly to provide 

additional support for an interpretation. It was noted that there may be 

considerable areas of overlap between these various purposes. Moreover, in the 

context of the indirect approach, the research also found that judges may 

occasionally also have used external judicial decisions seemingly as convenient 

‘repositories’ of reviews or surveys, that is, to borrow their reviews o f state 

practice and opinio juris  (in the determination o f customary international law) or
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their surveys o f national jurisdictions (in the determination o f general principles of 

law).

In cases where judges may have engaged with external judicial decisions which 

could have appeared inconsistent with their findings, in the majority o f cases, they 

would appear to have adopted the conciliatory approach and to have distinguished 

such decisions. Firstly, in cases where the decisions would have been cited by the 

parties, allegedly in support o f a particular notion or interpretation, such decisions 

may have been distinguished on the basis that they would not, in fact, have been 

found to be on point. Secondly, in cases where, although ordinarily the decisions 

in questions may have been considered relevant to the case at hand, they may have 

been distinguished on the basis of other legal developments. Thirdly, the decisions 

may have been distinguished on the basis of significantly different legal or 

material circumstances between the two cases.

The research found relatively few instances o f explicit departures from external 

judicial decisions. In the few cases which were identified, the departures may 

appear to have been based on the view that the findings of the external judicial 

decision in question may have been rendered in error and/or on other reasons in 

the interests o f justice.

The above, therefore, would constitute the main purposes, identified by this 

research, for which external judicial decisions may appear to have been used by 

judges at these courts and tribunals.
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3. Factors which may influence the purpose and manner in which 

external judicial decisions may have been used

While, therefore, the analysis of this research would indicate that external judicial 

decisions may have been used for various purposes, the research found that, 

ultimately, the purpose and manner in which such decisions would have been used 

may appear to have depended on the circumstances o f the case and the approaches 

of the individual judges. In this context, it may be possible to contend that there 

may be some degree o f adventitious reasoning involved in the process. While on 

the basis o f its methodology, the research could not explore this contention, what 

emerged from the analysis was that the purpose and manner of use o f external 

judicial decisions appeared to be contingent on a number o f factors arising from 

the specific circumstances o f each case, including: (a) the submissions o f the 

parties, (b) the state o f development of the law and the internal case law, (c) the 

availability o f other interpretive sources and (d) the particular approaches of the 

individual judges.

The research considered whether the source o f law, namely treaty, custom or 

general principles, could make a difference in how external judicial decisions may 

have been used. With respect to treaty law, it found that the rules o f interpretation 

enshrined in the VCLT, together with the availability o f other interpretive sources 

such as the travaux preparatoires, could potentially lessen the need for recourse to 

external judicial decisions. However, it also found that, in cases where such
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decisions had been used in relation to treaty law, they had been used for various 

purposes, including: to verify the existence and/or state of the legal norm, to 

provide a guiding horizon, to provide guidance more generally and to provide 

additional support.

The research then considered external judicial decisions used in relation to the law 

of the Hague and o f Geneva, finding again that the purpose and manner in which 

such decisions may have been used would depend on the specific circumstances o f 

the case. However, in general, it was found that external judicial decisions used in 

relation to the two sources were used broadly for similar purposes, namely, to 

verify the status o f such law, to provide guidance with respect to a particular 

interpretation and to furnish additional support. However, in the context o f the law 

of Geneva, it was noted that, in some cases, the Commentaries to the Geneva 

Convenfions and the Addifional Protocols, as well as other interpretive sources, 

may have potenfially lessened the need for recourse to external judicial decisions.

With respect to customary international law and general principles, the research 

noted that the determination o f custom or general principles may be particularly 

influenced by the specific approaches o f individual judges and, in some cases, 

judges would appear to have attached varying weight to different aspects of the 

process o f distilling customary international law. In this context, the research also 

considered some cases where judges would appear to have determined the 

applicable customary law differently. It was suggested that, depending on the 

circumstances of the case, the availability o f interpretive guidance with respect to
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customary international law and general principles may potentially be more 

limited than that with respect to treaty law. In the cases examined by the research, 

where judges would have used external judicial decisions in relation to these 

sources o f law, they would appear to have used them to verify the existence and/or 

state and/or proper interpretation o f the legal norm, as well as to provide additional 

support, for instance, for an interpretation or for their specific approach to 

distilling the law.

As noted above, therefore, the purpose and manner of use o f external judicial 

decisions would appear to be contingent on a number o f factors arising from the 

specific circumstances o f each case, some o f which have been referred to above. 

The following discussion focuses on potentially one o f the most significant of 

these, namely, the specific approaches o f individual judges. The research noted 

that individual judges could adopt differing approaches to interpretation which 

could influence their approach to external judicial decisions. This may, in part, 

relate to what Anand refers to as ‘the individual judge’s philosophy on the nature 

o f the judicial funcfion in the international field.’’ For instance, in some cases, 

some judges may appear to have adopted an approach which would tend to 

prioritize a literal / textual interpretation o f the court or tribunal’s own statute and 

which could potentially influence their recourse, and the value they may attach, to 

interpretafions o f other instruments as contained in external judicial decisions. In 

addition, it was noted that individual judges could assess the appropriate level of

‘ R. P. Anand, ‘The International Court O f Justice And The Developm ent O f International Law’, 
(1965) 7 International Studies 228, at 244.



careful appraisal of external judicial decisions differently and, in some cases, they 

may potentially appear to have adopted inconsistent approaches over time with 

respect to this matter, in some instances tending towards the reflective and, in 

others, tending towards the flexible, approach.

Moreover, the research found that, in some cases, individual judges would appear 

to have assessed the relevance and persuasive value of the same external judicial 

decision differently and this assessment may, in part, have been influenced by their 

individual approaches, generally, to interpretation and, more specifically, to the 

use of external judicial decisions. It was also suggested that judges could 

potentially adopt diverging approaches with respect to the appropriate point of 

view from which to assess the similarity of two situations and, hence, their 

potential relevance. Moreover, the research noted that, in some cases, individual 

judges may appear to have attached differing weight to the fact that a given 

external judicial decision would not have cited authorities for its findings or to the 

quality of reasoning of that decision. With respect to this latter element, in some 

cases, the value accorded to the quality of reasoning would potentially appear to 

have been influenced by the specific (mis-)reading of the decision by the 

individual judges involved. Therefore, the research suggested that it may not be 

feasible to formulate any a priori rules on assessing relevance and persuasive 

value, as any examination of these matters would be likely to be incomplete and 

contingent on the specific approaches of individual judges.
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4. Some of the elements identified by Terris et aL

As noted in the Introduction,^ in view o f  their significance to the subject matter 

covered by this research, some o f  the elements identified by Terris et al. in The 

International Judge: An Introduction to the Men and Women Who Decide the 

World's Cases are considered below. However, in this context, two significant 

differences between the research undertaken by Terris et al. and the present 

research have to be borne in mind, namely: (1) while Terris et al. employed a 

social science methodology, this research employed a legal analysis methodology; 

and (2) while the research o f  Terris et al. covered a wider range o f  international 

judges from international and regional courts, this research was limited to 

examining five international criminal courts and tribunals. In view o f these 

differences in methodology and scope, the present research may make no findings 

on some o f the elements and sub-elements identified by Terris et al?  Bearing this 

caveat in mind, this secfion proceeds by first citing the relevant element (in italics) 

and subsequently presenting its own observations.

First, no international judge seems to fe e l  bound by the jurisprudence o f  

another court...

From the analysis o f this research, the approaches o f the judges at the courts and 

tribunals examined would appear to reflect this element. In this context, the

 ̂See supra, at 25.
 ̂ See D.Terris, C. P. R. Romano, and L. Swigart, The International Judge: An Introduction to the 

Men and Women Who Decide the World's Cases (2007), at 120-123.
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research found that, although it may potentially be a little simplistic to regard the 

binding force of external judicial decision in binary terms -  as being either binding 

or non-binding'* -  from the judgments reviewed, international judges would appear 

to have generally taken the view that external judicial decisions would not have 

binding force, but may potentially have persuasive value.

Second, if, on a given point o f  law, judges o f  one court feel differently than 

those o f another court,...they will simply omit to take cognizance o f  

judgments that do not support the reasoning chosen. Citing to say ‘they got 

it wrong ’ is generally avoided...

In considering this element, it has to be recalled that, in its analysis, this research 

did not include judgments or sections thereof which did not make express use of 

external judicial decisions. Therefore, the research may make no findings with 

respect to whether judges would tend to ‘simply omit to take cognizance o f 

judgments that do not support the reasoning chosen.’ However, in general, the 

findings o f the present research would appear to reflect, at least in part, this 

element. Indeed, as noted above, relatively few instances o f explicit departures 

from external judicial decisions where identified in the analysis. The research 

noted moreover that, in cases where judges would have expressly engaged with 

relevant external judicial decisions which may have appeared inconsistent with

As noted, one o f  the judges interviewed in Terris et al.'s study admitted that ‘I’m not certain that 
there is much great practical difference between a decision that is binding, and one that is not 
binding but persuasive’: see Terris et a i ,  supra note 3, at 121.
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their findings, in the majority o f cases, they would appear to have adopted a 

conciliatory approach and would have distinguished such decisions.

Third, the formal nature o f  a judicial finding does not matter. Judges 

consider decisions o f  other international courts regardless o f  whether they 

are fina l or preliminary judgments, orders, nonbinding advisory opinions or 

anything else. What they look at is the jurisprudence rather than any specific 

case; and what ultimately seems to matter is only that the reasoning that led 

the other tribunal to a given conclusion is legally sound and persuasive...

The findings of this research would also appear to reflect, at least in part, this third 

element. Amongst the external judicial decisions which have been identified, there 

have been, for instance, final judgments, interlocutory decisions, the statement o f a 

judge advocate,^ advisory opinions,^ etc. While in some cases judges may appear 

to have looked at the jurisprudence,^ in other cases they may appear to have relied

o

on the findings of specific cases. Moreover, as discussed in Chapter 3, while the 

view that the reasoning that led the other tribunal to a given conclusion would be 

legally sound may be an important element in an assessment of persuasive value, 

this element may be approached differently by different judges. Moreover, the 

research found that individual judges may have appeared to accord differing 

weight to the quality of reasoning o f external judicial decisions and an assessment

 ̂ See supra, at 230.
 ̂See supra, at 165

’ See, for instance, Judge Shahabuddeen's approach supra, at 101.
* See supra, at 240.
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of the relevance and persuasive value of such decisions may potentially be also 

contingent on other elements.

In the judges' minds, international courts seem to be divided between 

generalists (like the ICJ) and specialists (all others), and between regional 

courts and the so-called universal courts, that is to say, those whose 

jurisdiction is not restricted to any particular geographic area. This means 

that, fourth, specialized courts will consider, quote, and defer to the ICJ on 

matters o f general public international law...

From its analysis, the present research would also appear to reflect this element. 

With the notorious exception of Tadic, the research found that judges at 

international criminal courts and tribunals have generally shown deference 

towards the holdings of the ICJ. However, this is not to imply that the judges at 

these courts and tribunals would have considered themselves bound by the 

holdings of that Court.

Fifth, ‘universal’ courts might consider, but will refrain from quoting, 

regional courts...

Relying on the jurisprudence o f national courts seems to be more 

problematic. Much like the case o f  international rulings, they are a 

documentary source that can be used to provide evidence o f a rule generated
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by one o f  the primary sources. Yet, their impact on substantive international 

law is limited by several factors.

Domestic courts rarely pronounce themselves on rules o f  international law; 

they are rather a more useful source when it comes to searching fo r  general 

principles o f  law. Additionally, they seem to be considered a last resort, to 

be looked at only when international sources do not help...

In view o f the specific definition of ‘universal’ courts employed by Terris et a l,  

namely, those whose jurisdiction is not restricted to any particular geographic area, 

this element would not appear to fall within the scope of the present research given 

that, of the five international criminal courts and tribunals examined, only the ICC 

could potentially appear to be considered a ‘universal’ court within this specific 

definition. In this respect, it is considered that it would be too early to assess this 

element on the basis of a single judgment o f the ICC.^

However, more generally, the research suggested that, depending on the 

circumstances of the case, international judicial decisions may, potentially, provide 

more assistance in the determination o f rules o f international law than national 

judicial decisions. For instance, the research considered some cases in which, 

although national judicial decisions may have appeared to be interpreting and 

applying international law they may, in practice, have been based on specific

® By 18 May 2012, the ICC had only delivered one final judgment and it may therefore be too early 
to assess this element at this stage.
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national idiosyncrasies. In this context, the research found that where a 

problematic use of external judicial decisions would have been made at trial stage, 

this could potentially be addressed on appeal. However, it was also acknowledged 

that this process may have its limits such as when a first instance judgment, which 

would have been based on a guilty plea, may not have been appealed.

5. Concluding remarks

This research has explored some o f the main purposes for which external judicial 

decisions would appear to have been used in five international criminal courts and 

tribunals and some o f the approaches which judges at these courts and tribunals 

may appear to have adopted with respect to such use. In this context, it is hoped 

that this research may serve as a basis for further study in this area. For instance, in 

view o f the potential link between the approaches o f individual judges and their 

assessment o f the relevance and persuasive value of external judicial decisions, a 

further study could focus, in more detail, on the specific approaches o f individual 

judges and on how these approaches may influence their use o f external judicial 

decisions. Moreover, as the body o f judgments rendered by the ICC becomes more 

sizeable, it may become possible to examine the role external judicial decisions 

would play within the framework o f the Rome Statute and, in particular, how the 

approaches o f the judges at the ICC may compare with those o f their predecessors.
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Annex 1 -  List of Judgments Excluded 

from the Analysis

ICTY

1. Prosecutor v. Biljana Plavsic, Sentencing Judgement, IT-00-39&40/1-S, 
ICTY Trial Chamber (May, Robinson, Kwon), 27 February 2003

2. Prosecutor v. Darko Mrda, Sentencing Judgement, IT-02-59-S, ICTY Trial 
Chamber (Orie, El Mahdi, Canivell), 31 March 2004

3. Prosecutor v. Dragan Nikolic, Judgment, IT-94-2-A, ICTY Appeals Chamber 
(Meron. Pocar, Shahabuddeen, Guney, Weinberg de Roca), 4 February 2005

Prosecutor v. Dragan Nikolic, Sentencing Judgement, IT-94-2-S, ICTY Trial 
Chamber (Schomburg, Agius, Mumba), 18 December 2003

4. Prosecutor i’. Dragan Obrenovic, Sentencing Judgement, 1T-02-60/2-S,
ICTY Trial Chamber (Liu, Vassylenko, Argibay), 10 December 2003

5. Prosecutor v. Dragan Zelenovic, Judgement On Sentencing Appeal, IT-96- 
23/2-A, ICTY Appeals Chamber (Liu, Shahabuddeen, Giiney, Vaz, 
Schomburg), 31 October 2007

Prosecutor v. Dragan Zelenovic, Sentencing Judgement, 1T-96-23/2-S, ICTY 
Trial Chamber (Orie, Van den Wyngaert, Moloto), 4 April 2007

6. Prosecutor v. Dusko Sikirica, Damir Dosen, Dragan Kolundzija, Sentencing 
Judgement, IT-95-8-S, ICTY Trial Chamber (Robinson, May, Fihri), 13 
November 2001

7. Prosecutor v. Milan Babic, Judgment, IT-03-72-A, ICTY Appeals Chamber 
(Mumba, Pocar, Shahabuddeen, Giiney, Schomburg), 18 July 2005

Prosecutor r. Milan Babic, Sentencing Judgement, IT-03-72-S, ICTY Trial 
Chamber (Orie, El Mahdi, Canivell), 29 June 2004

' Where no appeal case is listed, this is because the case would not have been appealed by the 18 
May 2012. See methodology supra, at 34.
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8. Prosecutor v. Milan Simic, Sentencing Judgement, ICTY Trial Chamber 
(Mumba, Williams, Lindholm), 17 October 2002

9. Prosecutor v. Miodrag Jokic, Judgement On Sentencing Appeal, IT-01 -42/1 - 
A, ICTY Appeals Chamber (Weinberg de Roca, Shahabuddeen, Mumba, 
Gtiney, Schomburg), 30 August 2005

Prosecutor V. Miodrag Jokic, Sentencing Judgement, IT-01-42/1-S, ICTY 
Trial Chamber (Orie, El Mahdi, Canivell), 18 March 2004

10. Prosecutor v. Miroslav Deronjic, Judgement On Sentencing Appeal, IT-02- 
61-A, ICTY Appeals Chamber (Meron, Pocar, Shahabuddeen, Giiney, 
Weinberg de Roca), 20 July 2005

Prosecutor v. Miroslav Deronjic, Sentencing Judgement, IT-02-61-S, ICTY 
Trial Chamber (Schomburg, Agius, Mumba), 30 March 2004

11. Prosecutor v. Momir Nikolic, Judgement On Sentencing Appeal, T-02-60/1 - 
A, ICTY Appeals Chamber (Pocar, Shahabuddeen, Giiney, Vaz, Meron), 8 
March 2006

Prosecutor v. Momir Nikolic, Sentencing Judgement, IT-02-60/1-S, ICTY 
Trial Chamber (Liu, Vassylenko, Argibay), 2 December 2003

12. Prosecutor v. Predrag Banovic, Sentencing Judgement, IT-02-65/1-S, ICTY 
Trial Chamber (Robinson, May, Kwon), 28 October 2003

13. Prosecutor v. Ranko Cesic, Sentencing Judgement, 1T-95-10/1-S, ICTY Trial 
Chamber (Orie, Liu, El Mahdi), 11 March 2004

ICTR

1. Jean Kambanda v. Prosecutor, Judgment, ICTR 97-23-A, ICTR Appeals 
Chamber (Jorda, Vohrah, Shahabuddeen, Nieto-Navia, Pocar), 19 October 
2000

Prosecutor v. Jean Kambanda, Judgment, ICTR 97-23-S, ICTR Trial 
Chamber (Kama, Aspegren, Pillay), 4 September 1998

2. Leonidas Nshogoza v. Prosecutor, Judgement, 1CTR-2007-91-A, ICTR 
Appeals Chamber (Robinson, Giiney, Pocar, Liu, Vaz), 15 March 2010

Prosecutor v. Leonidas Nshogoza, Judgement, ICTR-07-91-T, ICTR Trial 
Chamber (Khan, Muthoga, Akay), 7 July 2009
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3. Omar Serushago v. Prosecutor, Reasons For Judgment, ICTR-98-39-A,
ICTR Appeals Chamber (Jorda, Vohrah, Shahabuddeen, Nieto-Navia, Pocar), 
6 April 2000

Prosecutor V5 Omar Serushago, Judgment, ICTR 98-39-S, ICTR Trial 
Chamber (Kama, Aspegren, Pillay), 5 February 1999

4. Prosecutor v. Andre Rwamakuba, Judgement, ICTR-98-44C-T, ICTR Trial 
Chamber (Byron, Hokborg, Kam), 20 September 2006

5. Prosecutor v. GAA, Judgement and Sentence, ICTR-07-90-R77-I, ICTR Trial 
Chamber (Byron, Kam Joensen), 4 December 2007

6. Prosecutor v. Joseph Serugendo, Judgement And Sentence, ICTR-2005-84-I, 
ICTR Trial Chamber (Mose, Reddy Egorov), 12 June 2006

7. Prosecutor v. Juvenal Rugamharara, Sentencing Judgement, ICTR-00-59-T, 
ICTR Trial Chamber (de Silva, Hikmet, Park), 16 November 2007

8. Prosecutor v. Michel Bagaragaza, Sentencing Judgment, ICTR-05-86-S, 
ICTR Trial Chamber (Joensen, Tuzmukhamedov Kam), 17 November 2009

9. Prosecutor v. Vincent Rutaganira, Judgement And Sentence, ICTR-95-1C-T, 
ICTR Trial Chamber (Vaz, Lattanzi Arrey), 14 March 2005
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Annex 2 -  List of Judgments Included in

2
the Analysis

ICTY

1. Prosecutor v Milan Milutinovic, Nikola Sainovic, Dragoljub Ojdanic, 
Nebojsa Pavkovic, Vladimir Lazarevic and Sreten Lukic, Judgement, IT-05- 
87-T, ICTY Trial Chamber (Bonomy, Chowhan, Kamenova, Nosworthy), 26 
February 2009

2. Prosecutor v. Ante Gotovina, Ivan Cermak, Mladen Markac, Judgment, IT- 
06-90-T, ICTY Trial Chamber (Orie, Kinis, Gwaunza), 15 April 2011

3. Prosecutor v. Anto Furundzija, Judgment, 1T-95-17/1-A, ICTY Appeals 
Chamber (Shahabuddeen, Vohrah, Nieto-Navia, Robinson, Pocar), 21 July 
2000

Prosecutor v. Anto Furundzija, Judgment, 1T-95-17/1-T, ICTY Trial 
Chamber (Mumba, Cassese, May), 10 December 1998

4. Prosecutor v. Blagoje Simic, Judgment, 1T-95-9-A, ICTY Appeals Chamber 
(Giiney, Shahabuddeen, Liu, Vaz, Schomburg), 28 November 2006

Prosecutor v. Blagoje Simic, Miroslav Tadic and Simo Zaric, Judgment, IT- 
95-9-T, ICTY Trial Chamber (Mumba, Williams, Lindholm), 17 October 
2003

5. Prosecutor v. Dario Kordic and Mario Cerkez, Judgment, IT-95-14/2-A, 
ICTY Appeals Chamber (Schomburg, Pocar, Mumba, Giiney, Weinberg de 
Roca), 17 December 2004

Prosecutor v. Dario Kordic and Mario Cerkez, Judgment, IT-95-14/2-T, 
ICTY Trial Chamber (May, Bennouna, Robinson), 26 February 2001

 ̂Where no appeal case is listed, this is because the case would not have been appealed by the 18 
May 2012. See methodology supra, at 34.
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6. Prosecutor V. Dragen Erdemovic, Judgment, IT-96-22-A, ICTY Appeals 
Chamber (Cassese, McDonald, Li, Stephen, Vohrah), 7 October 1997

Prosecutor Drazen Erdemovic, Sentencing Judgement, IT-96-22-T, ICTY 
Trial Chamber (Jorda, Odio Benito, Riad), 29 November 1996

7. Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, 
Judgment, IT-96-23&IT-96-23/1-A, ICTY Appeals Chamber (Jorda, 
Shahabuddeen. Schomburg, Giiney, Meron), 12 June 2002

Prosecutor v. Dragoljub Kunarac, Radomir Kovac, and Zoran Vukovic, 
Judgment, IT-96-23-T& IT-96-23/1-T, ICTY Trial Chamber (Mumba, Hunt, 
Pocar), 22 February 2001

8. Prosecutor v. Dragomir Milosevic, Judgement, IT-98-29/1-A, ICTY Appeals 
Chamber (Pocar, Giiney, Liu, Vaz, Meron), 12 November 2009

Prosecutor v. Dragomir Milosevic, Judgement, IT-98-29/1-T, ICTY Trial 
Chamber (Robinson, Mindua, Harhoff), 12 December 2007

9. Prosecutor v. Dusko Tadic. Judgment, IT-94-1-A, ICTY Appeals Chamber 
(Shahabuddeen, Cassese, Tieya, Nieto-Navia, Mumba), 15 July 1999

Prosecutor v. Dusko Tadic aka ‘D ule’, Judgment, IT-94-1-T, ICTY Trial 
Chamber (McDonald, Stephen, Vohrah), 7 May 1997

10. Prosecutor v. Enver Hadzihasanovic, Amir Kubura, Judgement, IT-01-47-A, 
ICTY Appeals Chamber (Pocar, Shahabuddeen, Giiney, Liu, Meron), 22 
April 2008

Prosecutor V. Enver Hadzihasanovic, Amir Kubura, Judgment, IT-01-47-T, 
ICTY Trial Chamber (Antonetti, Rasoazanany, Swart), 15 March 2006

11. Prosecutor v. Fatmir Limaj, Haradin Bala, Isak Musliu, Judgement, ICTY 
Appeals Chamber (Pocar, Shahabuddeen, Vaz, Meron, Schomburg), 27 
September 2007

Prosecutor v. Fatmir Limaj, Haradin Bala, Isak Musliu, Judgement, IT-03- 
66-T, ICTY Trial Chamber (Parker, Thelin, Van Den Wyngaert), 30 
November 2005

12. Prosecutor v. Goran Jelisic, Judgment, IT-95-10-A, ICTY Appeals Chamber 
(Shahabuddeen, Vohrah, Nieto-Navia, Wald, Pocar), 5 July 2001

Prosecutor v. Goran Jelisic, Judgment, IT-95-10, ICTY Trial Chamber 
(Jorda, Riad, Rodrigues), 14 December 1999

302



13. Prosecutor v. Ivica Rajic, a.k.a. Viktor Andric, Sentencing Judgement, IT-95- 
12-S, ICTY Trial Chamber (Van Den Wyngaert, Nosworthy, Hopfel), 8 May 
2006

14. Prosecutor V. Ljube Boskoski, Johan Tarculovski, Judgement, IT-04-82-A, 
ICTY Appeals Chamber (Robinson, Giiney, Liu, Vaz, Meron), 19 May 2010

Prosecutor v. Ljube Boskoski, Johan Tarculovski, Judgment, IT-04-82-T, 
ICTY Trial Chamber (Parker, Van Den Wyngaert, Thelin), 10 July 2008

15. Prosecutor v. Milan Lukic andSredoje Lukic, Judgement, IT-98-32/1 -T, 
ICTY Trial Chamber (Robinson, Van den WjTigaert, David), 20 July 2009

16. Prosecutor v. Milan Martic, Judgment, IT-95-11-A, ICTY Appeals Chamber 
(Pocar, Shahabuddeen Giiney, Vaz, Schomburg), 8 October 2008

Prosecutor v. Milan Martic, Judgment, IT-95-11-T, ICTY Trial Chamber 
(Moloto, Nosworthy, Hopfel), 12 June 2007

17. Prosecutor v. Mile Mrksic, Miroslav Radic, Veselin Sljivancanin, Judgement, 
IT-95-13/1-A, ICTY Appeals Chamber (Meron, Giiney, Pocar, Liu, Vaz), 5 
May 2009

Prosecutor v. Mile Mrksic, Miroslav Radic, Veselin Sljivancanin, Judgment, 
IT-95-13/1-T, ICTY Trial Chamber (Parker, Van Den Wyngaert, Thelin), 27 
September 2007

18. Prosecutor v. Milomir Stakic, Judgment, IT-97-24-A, ICTY Appeals 
Chamber (Pocar, Shahabuddeen, Giiney, Vaz, Meron), 22 March 2006

Prosecutor v. Milomir Stakic, Judgment, IT-97-24-T, ICTY Trial Chamber 
(Schomburg, Vassylenko, Argibay), 31 July 2003

19. Prosecutor v. Milorad Krnojelac, Judgement, IT-97-25-A, ICTY Appeals 
Chamber (Jorda, Schomburg, Shahabuddeen, Giiney Agius), 17 September 
2003

Prosecutor v. Milorad Krnojelac, Judgment, IT-97-25-T, ICTY Trial 
Chamber (Hunt, Mumba, Liu), 15 March 2002

20. Prosecutor v. Miroslav Bralo, Judgement On Sentencing Appeal, IT-95-17- 
A, ICTY Appeals Chamber (Vaz, Shahabuddeen, Guney, Meron,
Schomburg), 2 April 2007

Prosecutor v. Miroslav Bralo, Sentencing Judgement, IT-95-17-S, ICTY 
Trial Chamber (Bonomy, Robinson, Kwon), 7 December 2005
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21. Prosecutor v. Miroslav Kvocka, Mlado Radic, Zoran Zigic, Dragoljub Prcac, 
Judgment, IT-98-30/1-A, ICTY Appeals Chamber (Shahabuddeen, Pocar, 
Mumba. Giiney, Weinberg de Roca), 28 February 2005

Prosecutor v. Miroslav Kvocka, Mlado Radic, Zoran Zigic, Dragoljub Prcac, 
Judgment, IT-98-30/1-T, ICTY Trial Chamber (Rodrigues, Riad, Wald), 2 
November 2001

22. Prosecutor v. Mitar Vasiljevic, Judgment, IT-98-32-A, ICTY Appeals 
Chamber (Meron. Shahabuddeen, Giiney, Schomburg, Weinberg de Roca),
25 February 2004

Prosecutor v. Mitar Vasiljevic, Judgment, Case: IT-98-32-T, ICTY Trial 
Chamber (Hunt, Janu, Taya), 29 November 2002

23. Prosecutor V. Mladen Naletilic, a.ka. ‘Tuta’, Vinko Mar tinovic, a.ka.
‘Stela ’, Judgment, IT-98-34-A, ICTY Appeals Chamber (Pocar,, 
Shahabuddeen, Giiney, Vaz, Schomburg), 3 May 2006

Prosecutor V. Mladen Naletilic, a.ka. ‘Tuta’, Vinko Martinovic, a.ka.
‘S tela’, Judgment (Liu, Clark, Diarra), IT-98-34-T, ICTY Trial Chamber, 31 
March 2003

24. Prosecutor v. Momcilo Krajisnik, Judgment, IT-00-39-A, ICTY Appeals 
Chamber (Pocar, Shahabuddeen. Giiney, Vaz, Meron), 17 March 2009

Prosecutor v. Momcilo Krajisnik, Judgment, IT-00-39-T, ICTY Trial 
Chamber (Orie, Canivell, Hanoteau), 27 September 2006

25. Prosecutor v. Momcilo Perisic, Judgment, IT-04-81-T, ICTY Trial Chamber 
(Moloto, David, Picard), 6 September 2011

26. Prosecutor v. Naser Oric, Judgment, IT-03-68-A, ICTY Appeals Chamber 
(Schomburg, Shahabuddeen, Liu, Vaz, Meron), 3 July 2008

Prosecutor v. Naser Oric, Judgment, IT-03-68-T, ICTY Trial Chamber 
(Agius, Brydensholt, Eser), 30 June 2006

27. Prosecutor v. Pavle Strugar, Judgment, IT-01-42-A, ICTY Appeals Chamber 
(Vaz, Shahabuddeen, Giiney, Meron, Kwon), 17 July 2008

Prosecutor V. Pavle Strugar, Judgment, IT-01-42-T, ICTY Trial Chamber 
(Parker, Thelin, Van Den Wyngaert), 31 January 2005
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28. Prosecutor v. Radislav Krstic, Judgment, IT-98-33-A, ICTY Appeals 
Chamber (Meron, Pocar, Shahabuddeen, Giiney, Schomburg), 19 April 2004

Prosecutor v. Radislav Krstic, Judgment, IT-98-33-T, ICTY Trial Chamber 
(Rodrigues, Riad, Wald), 02 August 2001

29. Prosecutor v. Radoslav Brdanin, Judgment, IT-99-36-A, ICTY Appeals 
Chamber (Meron, Shahabuddeen, Giiney, Vaz, Van Den Wyngaert), 3 April 
2007

Prosecutor v. Radoslav Brdanin, Judgment, IT-99-36-T, ICTY Trial 
Chamber (Agius, Janu, Taya), 1 September 2004

30. Prosecutor v. Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, Judgment, IT- 
04-84-A, ICTY Appeals Chamber (Robinson,, Pocar, Liu, Vaz, Meron), 19 
July 2010

Prosecutor v. Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, Judgment, IT- 
04-84-T, ICTY Trial Chamber (Orie, Hopfel, St0le), 3 April 2008

31. Prosecutor v. Rasim Delic, Judgment, IT-04-83-T, ICTY Trial Chamber 
(Moloto, Harhoff, Lattanzi), 15 September 2008

32. Prosecutor v. Sefer Halilovic, Judgment, IT-01-48-A, ICTY Appeals 
Chamber (Giiney, Shahabuddeen, Vaz, Meron, Schomburg), 16 October 2007

Prosecutor v. Sefer Halilovic, Judgment, IT-01-48-T, ICTY Trial Chamber 
(Liu, Mumba, El Mahdi), 16 November 2005

33. Prosecutor v. Stanislav Galic, Judgment, IT-98-29-A, ICTY Appeals 
Chamber (Pocar, Shahabuddeen, Giiney, Meron, Schomburg), 30 November 
2006

Prosecutor v. Stanislav Galic, Judgment, IT-98-29-T, ICTY Trial Chamber 
(Orie, El Mahdi, Nieto-Navia), 5 December 2003

34. Prosecutor v. Stevan Todorovic, Sentencing Judgement, IT-95-9/1-S, ICTY 
Trial Chamber (Robinson, May, Fihri) 31 July 2001

35. Prosecutor v. Tihomir Blaskic, Judgment, IT-95-14-A, ICTY Appeals 
Chamber (Pocar, Mumba, Giiney, Schomburg, Weinberg de Roca), 9 July 
2004

Prosecutor v. Tihomir Blaskic, Judgment, 1T-95-14-T, ICTY Trial Chamber 
(Jorda, Rodrigues, Shahabuddeen), 3 March 2000
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ICTY Appeals Chamber (Pocar, Shahabuddeen, Giiney, Vaz, Meron), 9 May 
2007

Prosecutor Vidoje Blagojevic, Dragan Jokic, Judgment, IT-02-60-T, ICTY 
Trial Chamber (Liu, Vassylenko, Argibay), 17 January 2005
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Delic, Esad Landzo also known as ‘Zenga’, Judgment, IT-96-21-T , ICTY 
Trial Chamber (Karibi-Whyte, Odio Benito, Jan), 16 November 1998

40. Prosecutor V. Zlatko Aleksovski, Judgment, IT-95-14/1-A, ICTY Appeals 
Chamber (May, Mumba, Hunt, Tieya, Robinson), 24 March 2000

Prosecutor V. Zlatko Aleksovski, Judgment, IT-95-14/1-T, ICTY Trial 
Chamber (Rodrigues, Vohrah, Nieto-Navia), 25 June 1999

41. Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago 
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IT-95-16-A, ICTY Appeal Chamber, 23 October 2001
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