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EXECUTIVE SUMMARY

Now more than ever, the debate relating to disability rights in education is high on the 

agenda o f the international community and in W estern societies. The right to education o f 

persons with disabilities is well recognised in international treaties.

Governments around the world, especially in W estern societies, constantly reaffm n their 

commitment to equal opportunity in education or even more to the human rights-based 

approach to disability rights in education. The signature by 155 countries o f the recent UN 

Convention on the Rights o f Persons with Disabilities is the most manifest example 

transcribing this commitment. Yet, most governments fail to adopt a human rights-based 

philosophy because they fail to address the core issues that are at the heart o f the debate on 

disability rights in education. They fail to assess the nature o f the relationship between 

disability, education and the law. They fail to review the external forces and societal values 

that influence and ultimately design their legal system and therefore their approach to 

disability rights in education.

Understanding the nature o f this complex relationship between disability, education and the 

law is the core mission o f the present thesis. It queries how these concepts interact and 

complement one another and how the law may accommodate effectively and successfully the 

educational needs of every child, and more precisely o f children with learning difficulties and 

disabilities, in the best-suited learning environment. It is believed that a clarification o f this 

relationship will significantly help governments to understand the real issues at stake and 

eventually hasten the development o f human rights-based policies relating to disability rights 

in education.

The present thesis embodies two types o f study. First, it presents a socio-philosophical 

study that establishes the necessary theoretical roots o f  the current issues at stake in the debate



Arduin Sarah 
092639212

relating to disability rights in education. This analysis will demonstrate how our 

philosophical understandings, beliefs and assumptions about disability and education shape 

the design of our legal system in relation to the education o f persons with learning difficulties 

and disabilities. It will attempt to demonstrate that the legal system o f a country is invaded by 

societal values that reflect, for most o f them, beliefs and assumptions about disability and 

education. Therefore, changing the law o f a society in relation to the education o f children 

with learning difficulties and disabilities requires, first and foremost, changing the beliefs, 

assumptions and attitudes o f its government, policy-makers and educational professionals 

about disability, special education, normality and difference.

The second study that the present thesis conducts takes the form of a comparative analysis o f 

three approaches to disability rights in education -  namely that o f Ireland, England and 

Finland. It is believed that this comparative study provides some novel and interesting 

insights into the debate and potential panacea for the issues at stake.

W hilst the recommendations provided at the end o f this thesis are particularly relevant in the 

case o f Ireland, it is argued that these recommendations are o f general nature and could be 

therefore applied to any legal framework.

It is hoped that this thesis will contribute to concrete actions and help the Irish government to 

move forward, promote disability rights in education and guarantee a good quality education 

for all in the best suited learning environment.

iv
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INTRODUCTION

“ /  do not have to earn 

The right to learn.

I t ’s mine.

A nd  i f  because 

O f faulty laws 

A nd errors o f  design,

A nd fa r  too many places where 

Still fa r  too many people do not care — 

I f  because o f  all these things, and more. 

For me. the classroom door.

With someone who can teach.

Is still beyond my reach,

Still out o f  sight.

Those wrongs do not remove my right.

This poem, introducing the UNICEF report on a human rights-based approach to 

education for all, is a powerfiil and captivating statement that highlights the tough reality for 

millions o f children who are denied access to a quality education in the 21*‘ century.^ 

Although this poem is o f general nature, in the sense that it does not target a specific category 

o f children, its message is particularly pertinent in the case o f  children with learning 

difficulties and disabilities. Estimates for the num ber o f children with disabilities range

' Prouty, R. (2007) M y Right to L eam , in: U N IC EF (2 0 0 7 ) A H um an R ig h ts-B a sed  A p p ro a ch  to E ducation  f o r  
A ll  (N ew  York, U N IC E F) at xiv.
 ̂ A ccording to U N E SC O , 72 m illion  o f  children w ere out o f  school in 2007. It is estim ated that this number 

w ould  fall to 56 m illion  o f  children in 2015  (O E C D , 20 1 0 , E duca tion  F o r A ll G lo b a l M on ito r in g  R ep o rt 2 0 1 0  -  
R each in g  the M argin alised , O xford U niversity Press, at 1).
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between 93 million^ and 150 million worldwide/ Out of this number, 90% of children with 

disabilities in developing countries do not have access to education^ and only 50.6% of boys 

with disabilities are estimated to have completed their primary education in 51 countries and 

partners of the Organisation for Economic Co-operation and Development (OECD), whilst 

only 41.7% of young girls with disabilities are estimated to have done so.^ Both latest 

percentages illustrate a drop of ten points compared to the rate of primary school completion 

for children without disabilities.^

Whilst these figures represent only estimations,^ they still remain powerfijl facts. They give 

stark expression to the difficulties that children with disabilities still experience in the 21®’ 

century in having access to education, in learning and in thriving in an appropriate schooling 

environment. They reveal the reluctance of many governments in developing and developed 

countries to vindicate effectively educational rights for these children, partly because of their 

disability. Finally, they expose an affront to the human dignity, self-esteem and self-worth of 

these children. Reflecting the growing attention of the international community on issues 

relating to disability rights in education,® these figures remind us that a lot of work remains to 

be done to ensure that every child, including children with learning difficulties and 

disabilities, benefits from a good quality education appropriate to his or her individual needs 

in the best suited learning environment.

 ̂ W HO (2008) The G lo b a l burden o f  d isea se : 20 0 4  u pdate  (G eneva. W H O ), w hich estim ated the number o f  
children under the age o f  14 and experiencing “m oderate or severe disability".
 ̂UNICEF (2 0 0 5 ) The s ta te  o f  the w o r ld ’s  ch ildren  2006: ex clu d ed  a n d  inv is ib le  (N ew  York, UNICEF); see also. 

The U N  Department o f  E conom ic and Social .Affairs (2 0 0 9 ) W orld  p o p u la tio n  p ro sp ec ts:  The 2 0 0 8  rev is ion  -  
H ighlights W orking Paper N o. E SA /P /W P .210  (N ew  York. U N ) available at 
http://w w w .un.org/esa/population /publications/w pp2008/w pp2008 h ig h ligh ts .p d f
 ̂ W orld Health O rganisation & W orld Bank (2 0 1 1 ) W orld  R ep o rt on D isa b ility  (G eneva, W HO press) at 207.
Ibid.

’ Ibid.
* A s it stands, there are no current international data representing accurately the number o f  children with  
disabilities. The reason for this lack lies in the fact that there is no uniform  and universally accepted definition  
on disability. A s carefully noted by the W orld Health O rganisation and W orld Bank, approaches m easuring  
disability vary across countries and influence the results (W H O  & W orld Bank, su p ra  5, at 21). A ccordingly , 
the data presented here should not be considered as defin itive, but on ly  as reflecting current know ledge and data 
available.
’ For instance, in D ecem ber 2009 , the U N  General A ssem bly  adopted a resolution (A /R E S /64 /131) entitled  
R ealisin g  the M illennium  D eve lo p m en t G oa ls f o r  P erso n s w ith D isa b ilitie s .  The resolution m akes specific  
reference to the need to m ake developm ent work inclusive of, and accessib le  to, persons with disab ilities. For 
further details, see United N ations (2 0 1 1 ) D isa b ility  a n d  the M illennium  D eve lo p m en t G oals: A rev iew  o f  the  
M D G  p ro c e ss  a n d  s tra teg ie s  f o r  inclusion o f  disabilit}> issu es in M illennium  D eve lo p m en t G oa ls efforts  (N ew  
York, United N ations Publication).

2



Arduin Sarah 
092639212

Now more than ever, the debate relating to disability rights in education is high on the 

agenda o f the international community and in W estern societies.'® The right to education o f 

persons with disabilities is well recognised in international treaties. This right is affirmed in 

the UN Convention on the Rights o f the C hild" and more importantly in the UN Convention 

on the Rights o f Persons with Disabilities.'^ As o f March 2014, 158 countries had signed the 

UN Convention on the Rights o f Persons with Disabilities, whilst 143 countries and the 

European Union had ratified it.'^ Both Conventions mark the beginning o f a new era full o f 

hopes and intentions for these children. Both challenge charitable approaches to disability 

and affirm the sacrosanct nature o f  educational rights, and more specifically the right to a 

quality education in an inclusive environment.

In 2000, governments around the world reaffirmed the collective commitment to achieve 

education for a ll '" 'b y  2015.'^ Amongst the goals mentioned, governments committed 

themselves to expand early childhood care and education, to provide free and compulsory 

education for all, to promote learning and life skills for young people and adults and to 

improve the quality o f education for every c h i l d . F o u r t e e n  years have now passed since the 

publication o f these goals in Dakar in 2000. As the deadline approaches, it is highly unlikely 

that a good quality education will be provided for every child, especially for children with 

learning difficulties and disabilities, in many developed and developing countries. The 

num ber of reports highlighting the marginalisation o f children in the learning environment is 

growing at an exponential rate.'^ Too many children with disabilities are still subject to 

exclusionary educational practices and do not have access to a quality education appropriate 

to their individual needs. As will be demonstrated in this thesis, this marginalisation in

For instance, Rieser, R. (2012) Im plem enting Inclusive Education -  A Commonwealth Guide to Implementing  
A rticle 24 o f  the Convention on the R ights o f  Persons with D isabilities (London, Commonwealth Secretariat); 
European Commission (2010) European D isability  Strategy’ 2010-2020: A Renewed Commitment to a Barrier- 
F ree Europe, C O M /2010/0636 final (Brussels).
'' See Article 23 o f  the CRC, which recognises the right to special education and care if  the child has a disability 
(General Assembly resolution 44/25 o f  20 November 1989, entered into force in September 1990).

See Article 24 o f  the CRPD, General Assem bly, Resolution 61/106 (2007), which entered into force on 3'̂ '* 
May 2008.

United Nations Enable: Development and Human Rights for All, available at
http://www.un.org/disabilities/countries.asp?navid=12&pid=166; see also, UNICEF (2013) The State o f  the 
W orld's Children 2013 -  Children with D isabilities (N ew  York, UNICEF) at 86.
'‘'T h is collective commitment to Education For All was first affirmed in Jomtien during the World Conference 
on Education for All (UNESCO, Thailand, 5-9 March 1990).
' ̂  UNESCO (2000) The D akar Fram ework fo r  Action — Education fo r  All: Meeting our Collective Commitments, 
adopted by the World Education Forum, Dakar, Senegal, 26-28 April 2000 (Paris, UNESCO).
'*lbid at 8.
”  See, for instance, UNESCO, supra  2; UNICEF, supra  13; Rieser, R., supra 10; European Commission, supra  
10; and the UN Report on the MDG, supra  9.

3
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education matters at many levels. Having the opportunity to leam  meaningfully and 

successfully is a basic human right and also a condition for advancing equity and social 

justice in society.'*

Governments around the world, especially in W estern societies, constantly reaffirm 

their commitment to equal opportunity in education or even more to the human rights-based 

approach to disability rights in education. The signature by 158 countries o f the recent UN 

Convention on the Rights o f Persons with Disabilities is the most manifest example 

transcribing this commitment. Yet, most governments fail to adopt a human rights-based 

philosophy because they omit to address the core issues that are at the heart o f the debate on 

disability rights in education. They fail to assess the nature o f the relationship between 

disability, education and the law. They fail to review the external forces and societal values 

that influence the design o f their legal system and a fortiori their approach to disability rights 

in education.

Understanding the nature o f this complex relationship between disability, education and the 

law is the core mission o f this thesis. It queries how these concepts interact and complement 

one another and how the law may accommodate effectively and successfully the educational 

needs o f every child, including those with learning difficulties and disabilities, in the best 

suited learning environment. It is believed that a clarification o f this relationship will 

significantly help governments to understand the real issues at stake and eventually hasten the 

development o f human rights-based policies on disability rights in education.

The present thesis embodies two types o f study. First, it presents a socio-philosophical 

analysis that establishes the necessary theoretical roots o f the current issues at stake in the 

debate on disability rights in education. It demonstrates that our philosophical 

understandings, beliefs and assumptions about disability and education shape the design o f 

our legal system in relation to the education o f persons with learning difficulties and 

disabilities. Put another way, this study suggests that the legal system o f a country is 

influenced by societal values that reflect for most o f  them beliefs and assumptions about

'*UNESCO,5t/;jra2, at 8.

4
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disability and education. In this context, changing the law o f a society in relation to the 

education o f children with learning difficulties and disabilities requires, first and foremost, 

changing the beliefs, assumptions and attitudes o f its government, policy-makers and 

community about disability, special education, normality and difference.

The second study that the present thesis embodies takes the form o f a comparative analysis o f 

European approaches to disability rights in education. In particular, it reviews the approaches 

endorsed in Ireland, England and Finland. Each country has been careftilly selected for three 

specific reasons. First, as the research is primarily conducted in Ireland, the review o f  the 

Irish approach to disability rights in education is o f common sense. Having spent a num ber o f 

years in this country, the author o f the thesis has developed an unusual and genuine interest in 

the Irish framework on disability rights in education. Secondly, the choice o f England'^ is 

justified by its close historical, economic and political relationship with Ireland. As will be 

demonstrated, it seems that Ireland has been highly influenced by the English special 

education system over the past three decades. Additionally, as both countries share some 

similarities in relation to the liberal nature o f their social welfare system, a comparative 

analysis including the English approach is deemed o f utmost importance for the purpose o f 

this project. Finally, the choice o f Finland is more unusual. As will be demonstrated, Nordic 

countries have adopted a social democratic model o f welfare s t a t e . T h i s  model is praised for 

establishing effective and equitable public educational policies. Amongst these Nordic 

countries, the case o f Finland is particularly appealing.^' Over the past decade, Finland has 

become a high destination for academics, policy-makers and educational professionals from 

all around the world. This attraction results mainly from the consistent outperformance o f 

Finnish students in international student achievement tests, namely the International 

Programme for Student Assessment (PISA) organised by the Organisation for Economic Co

operation and Development (OECD). Although it is undeniable that these tests should be 

interpreted with c a u t i o n , t h e y  remain nevertheless powerful indicators o f the success o f an

The study o f the EngUsh approach shall not be identified as representing the general trend taking place in the 
United Kingdom. Although the English legal framework on special education applies to W elsh children, its 
scope does not extend to Scotland nor does it extend to Northern Ireland -  the latters being governed by their 
own legal framework on special education. For further details on the Scottish approach, see Riddell, S., Tisdall, 
K., Kane, J. & Mulderrig, J. (2006) Literature Review o f  Educational Provisions fo r  Pupils with A dditional 
Supports Needs (Edinburgh, Scottish Executive Social Research).

See chapter 6, infra.
The expression “Nordic countries” refers to five countries, namely Denmark, Finland, Iceland, Norway and 

Sweden. On the success o f  these countries, see The Economist, “The next Supermodel”, 2 February 2013
See, for instance, Grek, S. (2009) Governing by numbers: the PISA effect in Europe, Journal o f  Education  

Policy, 24(1), 23-37.
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education system in providing adequate and equal learning opportunities for every child, 

including children with learning difficulties and disabilities. W hilst they examine the 

differences in the distribution o f learning outcomes o f  students and schools, the extent to 

which students and schools o f different socio-economic background have access to similar 

educational resources -  both in terms o f quantity and quality -  and the impact o f students’ 

differences and school location on learning o u tc o m e s ,th e s e  tests reveal the power o f the 

Finnish education system to provide high quality and equitable educational services for all its 

students, paying particular attention to its students with learning difficulties.^'' As pointed out 

by one o f its leading educational academics, Finland is unusual for it has progressed from 

being a mediocre education system to becoming a strong performer and probably one o f the 

best education systems in the world over a relatively short period o f time.*'^ Finally, the fact 

that Finland is a small country -  the latest statistics reveal that its population reaches 5.4 

million in 2014 plays a significant role in studying its approach, especially when 

compared to Ireland, which size is similar enough to that o f Finland.^^

One final comment shall be made before presenting the structure o f this thesis. One may 

wonder why this study is limited to particular European countries and why bigger countries, 

such as the United States, France or Germany, have not been selected for the purpose o f the 

present comparative analysis. Three reasons may be advanced to justify the current selection. 

First, a study o f the American approach to disability rights in education has already been 

conducted by the author o f this thesis in a previous work, namely whilst completing a 

M aster’s degree. Accordingly, the study o f the United States model cannot constitute a valid 

comparative model for the purpose o f this thesis. Secondly, as the ultimate purpose o f the 

thesis is to provide some recommendations that may help developed countries, such as 

Ireland, to improve their approach to disability rights in education, it is important that 

countries o f either the same size or with the same administrative structure be chosen in order 

to provide valuable comparative insights. Therefore, countries with a federal structure, such

OECD (2011) Strong Performers and Successful Reformers in Education -  Lessons from  PISA fo r  the U nited  
States (Paris, OECD) at 32.

Reinikainen, P. (2012) Amazing PISA results in Finnish Comprehensive Schools, in: Niemi, H., Toom, A. & 
Kallioniemi, A. (Eds.) M iracle o f  Education: the Principles and P ractices Teaching and Learning in Finnish 
Schools, (The Netherlands, Sense Publishers), 3-18, at 12.

Sahlberg, P. (2011) Finnish Lessons -  What can the w orld  learn from  educational change in Finland? 
(Teacher College, Columbia University Press) at 5.

Official Statistics o f  Finland (February 2014) Prelim inary Population Statistics (Helsinki, Statistics Finland).
A s o f  April 2012, the population o f  the Republic o f  Ireland was estimated at just under 4,6 million inhabitants 

(Central Statistics Office, April 2012, Annual Population and M igration  Estimates, published in September 
2 0 1 2 ).

6



Arduin Sarah 
092639212

as Canada, the United States, Australia or Germany, cannot be o f any assistance in that 

regard. Finally, as will be demonstrated in Chapter 6, three models o f welfare states have 

been identified in Europe -  namely the liberal model, the social democratic model and the 

conservative m o d e l . T h e  present thesis does not encompass a study o f the conservative 

model, as adopted in Germany, France or Italy. As it stands, these countries tend to favour a 

rather segregated education system for persons with learning difficulties and disabilities more 

than an included system.'^ Accordingly, their study may not be o f any assistance for 

demonstrating how the law may accommodate effectively, equitably and successfully the 

educational needs o f every child, including children with learning difficulties and disabilities, 

in an inclusive learning environment.

After the introduction, the structure o f this thesis is divided into six chapters and a 

conclusion. Chapter 1 presents the diverse philosophical and historical meanings that the 

concept o f disability has received. It reviews the three models o f disability that are often 

referred to in today’s debate -  namely the mcdical model, the social model and the human 

rights or interactionist model o f disability. It outlines the features o f  each o f these models and 

their impact on the way society perceives and treats persons with disabilities.

Chapter 2 addresses a second philosophical debate that is fundamental for the purpose o f this 

thesis -  that o f the definition o f education and its aims. It argues that, although the right to 

education is now well recognised and enshrined in many international and regional 

documents, the definition o f the concept itself and o f its aims remains uncertain and 

ambiguous in many respects. Accordingly, this chapter attempts to unravel this ambiguity 

and reviews three major philosophical approaches to education -  namely the liberal approach, 

the poststructuralist approach and the ethical approach to education. It considers how each 

educational approach has significantly influenced our current understanding o f special 

education and therefore how each one o f them is closely related to the philosophical models 

o f disability reviewed in the first chapter. How this relationship between disability and

Esping-Andersen, G. (1990) The Three W orld o f  Welfare Capitalism  (Cambridge, Polity Press and Princeton, 
Princeton University Press).

For further details on the French, German or Italian approaches, see the European Agency for development in 
special needs education, funded with support from the European Commission (available at http:/7ww\v.european- 
agency.org/).
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education is interpreted in European legal systems and applied in practice constitutes the main 

focus o f the comparative study presented in the following three chapters.

Chapter 3 opens the comparative analysis and reviews the approach to disability rights in 

education as adopted in Ireland. It presents the legal approach upon which the Irish special 

educational policy is framed and the attitudinal approach o f the Irish government towards the 

recognition o f disability rights in education. It demonstrates that, although the past ten years 

have been marked by a strong commitment o f the government to accommodate the 

educational needs o f children with learning difficulties and disabilities, this commitment 

remains hampered by attitudinal, social, societal and environmental barriers that hinder more 

than vindicate the educational rights o f children with learning difficulties and disabilities.

Having considered the Irish approach, chapter 4 reviews the approach to disability rights in 

education as adopted in another liberal country, namely England. This chapter highlights the 

peculiarities o f the English legal system and queries whether its duties-based framework on 

special education accommodates the educational needs o f children with learning difficulties 

and disabilities in a m anner as effective and equitable as the human rights-based approach 

does. In particular, it queries the effectiveness o f the current philosophical movement that 

drives the English education system, namely the marketization o f its school system. It 

suggests that this approach may be at odds with the human rights-based philosophy and 

contends that the difficulties that the English government faces in attempting to reconcile the 

philosophy behind the expression “special educational needs” with the values o f an inclusive 

education system are the result o f ambiguous policies and contradictory agenda.

Moving away from the approaches adopted in liberal countries, chapter 5 reviews a more 

progressive approach as endorsed in a small Nordic country, namely Finland. Amongst other 

things, this chapter considers how the Finnish legal framework has successfully managed to 

accommodate effectively and equitably the educational needs o f every child, including 

children with learning difficulties and disabilities, without referring to market-driven policies. 

It pays particular attention to the core values upon which its legal system is based and 

highlights the peculiarity o f the system as lacking school inspection, standardisation, 

assessments, accountability and a competing mentality.^® In this context, this chapter 

considers whether Finland could represent a model for vindicating effectively disability rights

Sahlberg, supra 25.
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in education and therefore for transforming a “special education” system into a progressive, 

humanistic and ethical education system available, accessible and adaptable to every child on 

an equal basis.

Finally, chapter 6 gathers the findings o f  the five previous chapters and attempts to identify 

potential insights into the debate on disability rights in education. It focuses on the reasons 

that may explain, on the one hand, the success o f Finland in accommodating its legal system 

to the educational needs o f children with learning difficulties and disabilities and, on the other 

hand, the failure o f liberal countries, such as Ireland and England, to provide a quality 

education for all. It highlights the importance that societal values play in the structure o f  an 

education system and its legal framework, and in influencing our perception o f the education 

o f children with learning difficulties and disabilities. It queries whether a liberal country, 

such as Ireland, could reform its current approach to disability, education and the law and 

eventually reach the ideal o f social justice, equity and respect o f human rights in education.

The conclusion answers this latter question and provides three sets o f recommendations that 

are deemed essential for ensuring that the law o f one’s country accommodates effectively and 

successfully the educational needs o f  every child, including children with learning difficulties 

and disabilities, in the best suited learning environment.
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CHAPTER 1

WHAT IS DISABILITY? A SOCIO-PHILOSOPHICAL

ANALYSIS

INTRODUCTION

“Disability is a human rights issue! I repeat: disability’ is a human rights issue.

Those o f  us who happen to have a disability are fe d  up being treated by the society’ and 

our fellow  citizens as i f  we d id  not exist or as if  we were aliens from  outer space. We 

are human beings with equal value, claiming equal rights (...).

I f  asked, most people, including politicians and other decision makers, agree with us. 

The problem is that they do not realize the consequences o f  this principle and they are 

not ready to take action accordingly.

From its emergence in the wake o f the Second World War' through its emancipation 

with the entry into force o f the UN Convention on the Rights o f  Persons with Disabilities/ the 

debate on disability has come towards the forefront o f international scrutiny over the past few

' Lindqvist, B., Special Rapporteur on Disability o f the United Nations Commission for Social Development, at 
the nineteenth Congress o f Rehabilitation International, Rio de Janeiro, 25 -  30 August 2000, cited in: Quinn, G. 
& Degener, T. (2002) Human Rights in Disability: The current use and fu ture potential o f  United Nation human 
rights instruments in the context o f  disability (United Nations High Commissioner for Human Rights, New York 
and Geneva, U. .N. Doc. HR/PUB/02/1 (2)) at 13.
“ The first resolutions relating to persons with disabilities date back the 1950s (see Maria Rita Saulle who 
provides an exhaustive list o f resolutions in her book The Disabled Persons and International Organisations, 
1982, New York). See also, The Declaration on the Rights o f  Mentally Retarded Persons, G.A. Resolution 2856 
(XXVI) 1971, and The Declaration on the Rights o f  D isabled Persons, G.A. Resolution 3447 (XXX), at 88, 
U.N. GAOR, Supp. No. 34, U.N. Doc. A/10034 (December 9, 1975).
 ̂Hereinafter UN CRPD, General Assembly Resolution 61/106 (2007).
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decades. The definition o f  disability remains one o f  the most controversial issues in 

contemporary disability studies and related fields. Its multidimensional nature has been the 

focus o f  sociological, philosophical, historical and, more recently, human rights studies."  ̂

Despite this surge o f  interest in understanding the meaning o f  disability and the consequences 

that follow , the concept still raises many innuendos and certainly lacks a uniform  

interpretation within the Western World.

N ow  more than ever, persons with disabilities elevate their voice with the hope that they 

will be heard and listened to by their governments.^ Alongside academics, professionals and 

non-govemmental bodies, they advocate a shift in attitude about their disabled-body, human 

difference, diversity and plurality in society.^ They challenge the discrimination and social 

exclusion that they still encounter on a daily basis and dispute, in particular, the psycho

medical, pathological and individualist account o f  disability, which, still prevalent in the 

politics o f  many Western societies,^ understands disability as a problem, an abnormality and 

therefore a personal tragedy.^

Emerging alongside the civil rights movement,^ the disability rights m ovem ent’'’ advocates a 

more human rights-based approach to disability that emphasises the equal human dignity and 

equal human worth o f  persons with disabilities." In essence, this new perspective urges

These developments will be further discussed in the present chapter.
 ̂See UNICEF (2013) The State o f  the W orld’s Children 2013: Children with Disabilities (New York, UNICEF), 

in which thirteen children with disabilities describe their experience of having a disability and their continual 
fight in developed and developing countries.
'’ See, for instance, Quinn and Degener, supra 1; Stein, M. (2007) Disability Human Rights, California Law  
Review 95, 75-121; Stein, M. & Stein, P. (2006-2007) Beyond Disability Civil Rights, Hasting Law Journal 58, 
1203-1240; Quinn, G. & Amardottir, O. (2009) The UN Convention on the Rights o f  Persons with Disabilities: 
European and Scandinavian Perspectives (The Netherlands, International Studies in Human Rights, Volume 
100, Brill); Rioux, M. and Carbert, A. (2003) Human Rights and Disability: The international context, Journal 
on Developmental Disabilities, 10(2), 1-13; Morris, J. (2001) Impairment and Disability: Constructing an Ethics 
o f Care That Promotes Human Rights, Hypatia, 16(4), 1-16.
 ̂This point will be further discussed below in chapters 3 ,4  and 6.

* Oliver, M. (1990) The politics o f  disablement (London, Macmillan).
See, for instance, Stein, supra 6, who provides a comprehensive analysis o f the emergence o f the disability 

rights movement in the United States.
The slogan, to which it is often referred in order to characterise the disability rights movement, is borrowed 

from the title o f a book from Charlton, J. (2000) Nothing About Us Without Us: Disability’ Oppression and  
Empowerment (Berkeley and Los Angeles, California, University of California Press). This slogan reflects the 
growing demand of persons with disabilities to be included in policy-making and disability research and become 
visible citizens with a voice that matters. For further details on the movement, see Wasserman, D., Asch, A., 
Blustein, J. & Putnam, D. (2011) Disability: Definitions, Models, Experience, in E. N. Zalta (Ed.) The Stanford  
Encyclopedia o f  Philosophy, Summer ed. 2013, available at htip:/.'plato.stanford.edu/entries/disability.
' '  Quinn and Degener, supra 1, at 1.
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societies to move away from the previous individualist approach to disability towards

acknowledging the significant role social, societal and environmental barriers play in further
12disabling persons with disabilities. It encourages governments to recognise persons with

13disabilities as subject o f rights, instead o f objects o f charity. Accordingly, it operates a shift 

in the nature o f the issues at stake. Now more than ever, the debate relating to disability is 

centred not so much on the type o f rights to which persons with disabilities should be entitled, 

but rather on how society should accommodate human difference, diversity and plurality 

within its institutions.''^ Advocating disability rights is about ensuring an effective and equal 

enjoyment o f all human rights for every citizen, regardless o f ability or disability, talent or 

difficulties, physical or intellectual capacity.

This trend towards a human rights-based approach to disability is a slow and uneven 

process that is nevertheless taking place at all levels o f W estern societies -  social, economic, 

legal, educational and p o litica l‘s The signature and ratification o f the UN Convention on the 

Rights o f Persons with Disabilities by 158 countries and the European Union represent a 

significant breakthrough in that regard.'^ Reflecting the humanitarian ideology embodied in 

many international documents,’  ̂ the entry into force o f the Convention -  the first focusing 

solely on the rights o f persons with disabilities -  has significantly hastened the debate about 

disability, raised awareness about human diversity'*^ and emphasised the importance and 

benefits o f a human rights-based approach to disability.

Supra  footnote 6.
Traustadottir, R. (2009) Disability Studies, the Social Model and Legal Developments, in: Quinn, G. & 

Amardottir, O. (Eds.) The UN Convention on the Rights o f  Persons with D isabilities: European and  
Scandinavian Perspectives, supra 6, at 3; and Quinn, G. & Degener, T. (Eds), supra  1, at 1.

Quinn, G. & Degener, T., supra  1, at 1.
Ibid.
See Introduction, at 3, and UNICEF, supra  5, at 86.
See, for instance, the UN Declaration o f  Human Rights 1948, the UN International Covenant on Economic, 

Social and Cultural Rights, G.A. Res. 2200 A (XXI), U.N. GAOR (1966); the Convention on the Rights o f  the 
Child, G.A. Res. 44/25, U.N. GAOR, 44th Session (1989); and the UN Standard Rules on the Equalization o f  
Opportunities for People with Disabilities, G.A. Res. 48/96, UN GAOR, 48"’ Session (1993)

See article 8 o f  the CRPD, which provides a list o f  measures aimed at raising awareness, such as (a) initiating 
and maintaining effective public awareness campaigns designed (i) to nurture receptiveness to the rights o f  
persons with disabilities; (ii) promote positive perceptions and greater social awareness towards persons with 
disabilities; and (iii) promote recognition o f  the skills, merits and abilities o f  persons with disabilities, and o f  
their contributions to the workplace and the labour market; (b) fostering at all levels o f  the education system, 
including in all children from an early age, an attitude o f  respect for the rights o f  persons with disabilities; (c) 
encouraging all organs o f  the media to portray persons with disabilities in a manner consistent with the purpose 
o f  the present Convention; and (d) promoting awareness-training programmes regarding persons with disabilities 
and the rights o f  persons with disabilities.
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A clear perception of the different philosophical understandings of the concept of disability is 

needed in order to appreciate fully the importance of this human rights-based approach to 

disability. The present chapter intends to provide this philosophical basis. It intends to 

review the diverse interpretations the concept of disability has received throughout history 

and the role that ontological and epistemological beliefs have played, and somehow continue 

to play, in influencing our perceptions about disability and, a fortiori, about human 

difference, diversity and plurality.

Ontology and epistemology are two sets of philosophical principles, which determine 

how lives are lived and decisions are made for others.'^ The analysis of the concept of 

disability through these two philosophical branches is enlightening and constitutes the 

bedrock of the present thesis. An ontological analysis emphasises the origin or nature of a 

phenomenon. Etymologically, it comes from the Greek ‘ont’ which refers to things that exist. 

Its suffix ‘-logy’ means the study o f  Therefore, ontology is the study of things that exist. It 

posits the existence of unchallenged hypotheses and stereotypes that explain the nature of a 

phenomenon, such as disability. An epistemological analysis, on the other hand, focuses on 

how knowledge is acquired and by whom. Deriving from the Greek ‘episteme’ -  which 

means knowledge -  and its suffix ‘-logy’ -  which means the study of -  epistemology is the 

study of knowledge, the “theory or science of knowledge, especially the critical study of its 

limits and validity”' ' .  Applied to the concept of disability, these two philosophical principles 

help us to define what is disability and how one knows what is disability.

Before proceeding any further in the philosophical analysis of disability, it is important to 

specify the type of ontology and its accompanying epistemology to which this chapter is 

referring. Three dominant ontologies and accompanying epistemologies have been identified 

throughout history.^^ They are the Greek ontology, the Christian ontology, and the modem or 

scientific ontology. All these ontologies are interconnected, in the sense that the modem 

ontology evolved from the Christian ontology, which itself was influenced by the Greek

Pfeiffer, D. (2002) The philosophical foundations o f  disability studies, D isability Studies Quarterly, 22(2), 3 -  
23, at 8.

Collins English Dictionary (10* edition 2009), at 1158.
Ibid, at 557.
Pfeiffer, supra 19, at 9.
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ontology.*^ The latter ontology, as developed by Plato, is the most influential ontology in 

contemporary Western philosophy. In essence, it posits that there exist two types o f realities 

o f world.^'* On the one hand, there is the real world, which is constituted o f the logos, 

sometimes referred to as “The World o f the Ideas’’;'^ and, on the other hand, there is the 

imperfect world, which consists o f everyday existence.'^ Plato advanced that human beings 

belong to the latter world. He advocated that individuals are like prisoners o f a cavern, in 

which they can only see the shades o f objects but never their reality. In this sense, they live 

in complete ignorance o f reality. According to Plato, only philosophy could release these 

individuals and allow them to emerge from the cavern to the true W orld or the W orld o f the 

I d e a s . T h e y  could become learned persons, but m ust engage in difficult study with those 

who have already gone through this process and who know reality through the use o f 

reason."^ In this context, the Greek epistemology suggests that the unlearned person must 

accept the authority and knowledge o f the learned person, who contends to know reality, 

describe it and make the final decisions in someone’s life.̂ *̂

The Christian ontology evolved from this Platonic theory on reality. Its two main 

protagonists, Saint Augustine^' and Thomas Aquinas,^^ were themselves directly influenced 

by the work o f Aristotle, who was him self a disciple o f  Plato.”  Instead o f referring to the two 

Platonic worlds, the Christian ontology argues for the existence o f three worlds: the imperfect 

existence, to which human beings are still confined; the world o f God, which is above it in 

heaven and which represents reality and its source o f all truth, justice, goodness and beauty; 

and the imperfect world, otherwise known as hell, which represents what is false, unjust, evil

Plato (1930) The Republic, book VII (360 BC, Jowett, B. Trans.) (London, Golden Cockerel Press).
Kraut, R. (2004) Plato, in: E. N. Zalta (Ed.) The Stanford E ncyclopedia o f  Philosophy, Summer ed. 2012, 

available at http://piato.stanford.edu/cntrics/plalo/.
Ibid.

“  Ibid.
To quote Socrates in book VII, “Human beings living in a underground den, which has a mouth open towards 

the light and reaching all along the den; here they have been from their childhood, and have their legs and necks 
chained so that they cannot move, and can only see before them, being prevented by the chains from turning 
round their heads. Above and behind them a fire is blazing at a distance, and between the fire and the prisoners 
there is a raised way ( . . . ) ” {supra 24).

Ibid.
See Pfeiffer, supra 19, at 9.
Ibid.
Saint Augustine, Confessions (Book VII, 397-398), in which he focused upon the contrast between two worlds 

-  the private world or sensible world and the intelligible world or public world (see also D e Libero Arbitrio  II.6, 
cited in Mendelson, M. (2000) Saint Augustine, in: E. N. Zalta (Ed.) The Stanford Encyclopedia o f  Philosophy, 
Winter ed. 2012, available at http://plato.stanford.edu/entries/augustine/.

M clnemy, R. & O'Callaghan, J. (1999) Saint Thomas Aquinas, in: E. N. Zalta (Ed.) The Stanford  
Encyclopedia o f  Philosophy, Winter ed. 2013, available at hllp://plato.stanford.edu/entries/aquinas/.

See also Pfeiffer, supra  19, at 11.
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and ugly.^^' Like the Greek ontology, the Christian ontology advances that the essence o f 

reality, o f  being, is the logos, which is represented by God. In order to become 

knowledgeable about the essence o f things and ultimately about God, the Christian 

epistemology suggests that individuals study under the authority o f Christian priests, who 

would teach them how to be detached from worldly experiences and reach the real world -  the 

world o f  God.^^

Emerging from these two philosophical developments, the third ontology o f W estern 

philosophy, and the one that prevails, is the m odem  or scientific ontology. Its arguments 

were initially articulated by Descartes,^^ who based his work on Thomas Aquinas, and by
37Kant, who counterclaimed Descartes’ ontological arguments. Inasmuch as ontological 

arguments are arguments from analytical premises to the conclusion that God exists,^* 

Descartes claimed to provide a proof demonstrating the existence o f God from its essence 

alone, and more precisely from the idea o f a supremely perfect being.^^ Drawing on the 

traditional distinction between essence and existence,"*'* he claimed that, within our thought, 

we may distinguish the existence o f a substance from its essence; but, outside our thought, 

such distinction disappears."*' Like Descartes, Kant assumed that the distinction between 

existence and essence was in reality deprived o f any practical effect."*' The affirmation that 

something exists does not add anything to the idea o f something."*^

The modem or scientific ontology is based on this understanding o f the Cartesian approach to 

essence and existence. According to m odem  ontological arguments, there exists one world, 

which is real, objective, scientific and m a te r ia l .S c ie n t i s t s  study the material and use

See Mendelson, supra  31.
Pfeiffer, supra 19, at 11.
Descartes, R. (1984) M editationes de prim a philosophia, in C. Adam & P. Tannery (ed.) Oeuvres com pletes 

(1897-1913) Vol. VII (Paris, Librairie Philosophique J. Vrin).
Kant, I. (1970) P olitica l Writings, H. Reiss (ed.) (Nisbet H. B. Trans.) (Cambridge, Cambridge University 

Press).
Graham, 0 . (1996) Ontological Arguments, in E. N. Zalta (ed.) The Stanford Encyclopedia o f  Philosophy, 

Winter ed. 2012, available at http: Vplato.Stanford.cdu/cntries/ontoloi;ical-argumcnts/.
In his Fifth Meditation, Descartes developed the follow ing demonstration: if  w e do conceive the existence o f  

supremely perfect being; then we have the idea o f  a supremely perfect being; therefore, we must conclude that 
God exists. See Nolan, L. (2001) Descartes’ Ontological Argument, in E. N. Zalta (ed.) The Stanford  
Encyclopedia o f  Philosophy, Summer ed. 2011, available at http://plato.slanford.edu/entries/descarles- 
ontologicalA

This distinction was initially elaborated by Boethius in the fifth century (ibid).
Descartes, supra 36; Nolan, supra  39; Graham, supra  38.
Nolan, supra 39.
Ibid.
See Descartes, supra 36; See also, Nolan, supra  39; Graham, supra 38; and Pfeiffer, supra 19, at 11.
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empirical demonstrations as epistemological tools.'*^ They rely on science to tell the nature -  

or essence -  o f the material existence. Based on this premise, the m odem  ontology suggests 

that this material world has two inherent characteristics."*^ First, it is clearly separated from 

the non-material world, which is represented by theology as the source o f  law, morality and 

ethics. Secondly, it is itself divided into a series o f dichotomies, as exemplified by the 

dichotomy of the mind versus the body or the mental versus the physical."*^ Based on this 

latter characteristic, the modem ontology creates a set o f values, which embodies distinctions 

between the right versus the wrong, the truth versus the falsehood, the evil versus the good, 

the worthy versus the unworthy and the beautiful versus the ugly.'** To the extent that 

Western societies rely on this modem ontological approach, politicians and decision-makers 

base their policies on assumptions and stereotypes that represent in reality unchallenged 

hypotheses.'*^ Amongst these unchallenged hypotheses, the assumption that is o f utmost 

interest for the purpose o f this chapter is that o f disability as impairment, abnormality, 

problem, and personal tragedy.

The present chapter intends to demonstrate that most definitions o f disability present in 

Western societies are tainted by this m odem  ontological approach. It suggests that, to provide 

a real and objective meaning o f what is disability and o f how one should perceive persons 

with disabilities, one needs to depart from unchallenged hypotheses and stereotypes conveyed 

by modem ontological arguments.

Accordingly, the present chapter is composed o f three parts. The first part reviews the 

philosophical foundations under which the medical model o f  disability is based. It pays 

particular attention to its ontological principles that distinguish the normal from the 

pathological. Inasmuch as this approach suggests that there exists a hierarchical ontological 

dichotomy in which impairment -  as equalized to disability -  is associated with “deficif ’ or a

Put another w ay, the ep istem ology  em bodied in the m odem  on to logy  considers that the only reliable 
know ledge worth having is the one that can be verified  through a pragm atic dem onstration. For further analysis, 
see Pfeiffer, su pra  19, at 11.

Ibid.
""’ Brown, J. R. (2 0 0 1 ) Who R ules in S c ien ce?  An O p in io n a ted  G u ide to the W ars (Cam bridge, M assachusetts 

and London, England, Harvard U niversity Press).
Pfeiffer, su pra  19, at 13.
This point w ill be further developed  in chapters 3, 4 and 6.
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“flawed” existence/*^ this part highlights the danger and negative impacts the medical model 

has on the way society perceives disability and, a fortiori, persons with disabilities.

The second part o f the chapter moves away from the medical approach and considers a more 

social approach to disability. Emphasising the role o f societal and environmental barriers in 

constructing disability, it reviews how the social model o f disability has attempted to depart 

from modem ontological arguments and their corresponding sets o f values. It concludes, 

however, that this attempt remains inadequate and insufficient in order to provide a meaning 

o f disability that is independent o f the hierarchical ontological dichotomy. This part pays 

particular attention to the “othering” category that the social ontology o f disability creates and 

demonstrates how this “othering” label reveals, in fact, the power o f the non-disabled gaze 

and its language, which further oppress persons with disabilities on a daily basis. 

Accordingly, like the medical model, the second part highlights the negative impacts the 

social ontology o f  disability has on the way society perceives persons with disabilities as 

oppressed individuals who need to adapt to its structures in order to be integrated.

Finally, the last part o f the chapter reviews the human rights-based approach to disability. It 

demonstrates that, whilst this perspective has emerged concomitantly with the social 

ontology, it differs significantly from the latter model. It represents, in fact, the only 

philosophical approach that truly departs from m odem  ontological arguments and their 

unchallenged hypotheses about disability, normality and difference. Accordingly, this final 

part highlights the humanistic ethos embodied in this new perspective and demonstrates how 

disability can be, and should be, understood as a human right and a sign o f human diversity in 

today’s society.

I. The medical model of disability

Until very recently, the prominent framework for understanding disability was the 

medical model, otherwise known as the individualist or deficit model o f disability.^' 

M edicalization has, for a long time, been thought to constitute the legitimate voice o f truth in

Hughes, B. (2007) Being Disabled: Towards a critical social ontology for disability studies. D isability & 
Society, 22(7), 673-684.

As pointed out by Stein, the 1950s resolutions o f  the UN General Assembly were largely tainted by the 
version o f  the medical model, calling for the “reparation” o f  persons with disabilities (Stein, M., supra  6, at 87- 
88).
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all matters associated with bodily dysfunction and p ro c e s s .U n d e r  this model, persons with 

physical or intellectual disabilities are often identified as being naturally inferior to non

disabled individuals and consequently as ineligible for the protection of equal participation 

under the law.^^

Understanding the philosophical roots and characteristics of this model constitutes the core 

mission of this first part. After reviewing the philosophical assumptions under which this 

model is based (1), a description of its negative impacts on the way society perceives 

disability and a fortiori persons with disabilities is considered (2).

1. Medicalizins disability

The medical model of disability came about during the 19“’ century as “modem” 

medicine began to develop, along with the increasing role of the physicians in society.^"* 

Since then, this model has been often characterised by its reliance on two philosophical 

assumptions: the Kantian essentialist philosophy (a) and the hierarchical ontological 

dichotomy between the normal and the pathological (b).

a. The Kantian essentialist assumption

According to Kant, there is an existential reality fixed across time and so c ie t ie s .T h is  

reality is constituted of delimited biophysical features that are present within the human body 

and that are therefore essential and not incidental to its existence.^® For instance, possessing a

H ughes, B. (2 0 0 0 ) M edicine and tlie A esthetic Invalidation o f  D isabled People. D isa b ility  & S o c ie t\ \  15(3), 
5 55-568 .

Silvers, A . (1 9 9 8 ) Formal Equality, in: S ilvers, A ., W asserm an, D. & M ahow ald, M. (E ds.) D isability ’, 
D iscrim in ation , a n d  D ifferen ce: P ersp ec tive s  on ju s tic e  in b ioeth ics a n d  p u b lic  p o lic y  (M aryland, R ow m an & 
L ittlefield).

Trevelyan rem inds us that it has only been relatively recently that m edicine itse lf  cam e out o f  the dark ages o f  
scio lism  and traditional superstition into the light o f  sc ience. T revelyan, M, (1 9 6 7 ) E nglish S oc ia l H is to iy ,  
(H arm ondsworth, Penguin).

Kant, su p ra  37.
Blackburn, S. (1 9 9 6 ) The O x fo rd  D ic tio n a ry  o f  P h ilo so p h y  (Oxford: O xford U niversity Press) at 125.
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certain DNA configuration constitutes an essential characteristic o f being an individual as 

opposed to being an animal or a vegetable.

This essentialist assumption influenced the emergence o f a “biomedical” assumption, 

according to which the biological configuration o f one’s body is the essential source o f  the 

existence o f any types o f disease that a person may suffer^**. In non-biological terms, this 

suggests that a bodily dysftinction, disease or malformation is necessarily medical and 

independent o f any other external factors, such as social, environmental or societal factors. 

As pointed out by Bickenbach, the entities described in a biomedical explanation have a real, 

substantial, and objective existence wholly independent o f  any social environment.^^

The medical model o f disability bases its rationale upon this essentialist assumption. It 

posits that the concept o f disability should be understood not as a series o f approaches that 

variously exist, but instead as one objective essential reality that is inherently linked to the 

biological formation -  or malformation -  o f som eone’s body.^° It suggests that the essence o f 

disability lies in the biomedical reality, which is determined by rational reflections and 

scientific methods used by physicians.*' In this context, only one real explanation o f  this 

phenomenon is provided: it is a biophysical deficit or impairment that is an inherent disorder, 

deficiency, dysfunction or abnormality located exclusively and inevitably within the 

individual’s biological characteristics. “ Disablement becomes a characteristic o f a defective 

person -  that is, someone who is “functionally limited or anatomically abnormal, diseased, or 

pathoanatomical; someone who is neither whole nor healthy, fit nor flourishing, someone who 

is biologically inferior or subnormal” .®̂

Smith, s. (2005) Equality, Identity and the Disability Rights Movement: from policy to practice and from Kant 
to Nietzsche in more than one uneasy move, Critical Social po licy , 25, 554-576, at 560.

Bickenbach, J (1993) The Biomedical Model o f  Disablement, in: Bickenbach, J. (Ed.) Physical D isability  and  
Social Policy  (Toronto, University o f  Toronto Press), at 65.

Bickenbach further explained that the “model o f  disease” is “a model o f  scientifically adequate theories about 
diseases, since it purports to lay out the essential components and ground rules o f  disease explanations”. On this 
point, Bickenbach quotes Albert, Munson and Resnik: “diseases are items that form the furniture o f  the world... 
(they) have a real existence, and that existence is as historically, socially, and culturally invariant as is the 
existence o f Victoria Falls” {Reasoning in M edicine: An Introduction to Clinical Inference, 1988, Baltimore, 
John Hopkins University Press).
“  Ibid at 65.

Smith, supra  57, at 560.
Bickenbach, supra  58, at 61.

“  Ibid.
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Under this ontology, the physician becomes the learned person who is knowledgeable about 

the essence and existence o f disability. This learned person is, under this model, non

disabled, male and white, and pretends to know the reality o f things through medical 

experiments and rational thoughts. In this sense, he relies on the ontological dichotomy 

between what is normal and what is pathological.

This reference to the pathological body, as opposed to the normal body, constitutes the 

second philosophical assumption under which the medical model o f disability is based.

b. The ontological dichotomy between the normal and pathological

The hierarchical ontological dichotomy between what is normal and what is 

pathological lies at the heart o f the essentialist approach to disability. It is often seen as 

constituting an essential feature o f most scientific projects, which analyse the normative 

ranking o f  the human body.*^ As will be seen, the configuration o f this ontological 

dichotomy is the result o f  numerous interpretations given by physicians, mathematicians and 

statisticians.

At the centre o f this dichotomy lies the concept o f normal. Etymologically, the term ‘norm al’ 

comes from the Latin “norma”, which means T-square or carpenters’ square, and from 

“norm alis”, which means perpendicular. Accordingly, an etymologic interpretation 

suggests that normal means something that inclines neither to the right nor to the left, but 

instead remains in the middle. It is something that is conformed to the rule or is regular and, 

in this sense, is derived from a “norm” -  that is, a rule that can be used to right, to square, or 

to straighten.^^

Smith, supra  57, at 561; see also, Bames, C. (1991) D isabled  P eople in Britain and D iscrim ination  (London, 
Hurst and Calgary) at 2; and Barton, L. (1996) D isability  and Society  (London, Longman).

Bickenbach, supra  58, at 62, who rightly notes that the medical ontology embodies an evaluative ranking. 
Interestingly, this normative ranking does not imply necessary a moral ranking: “being comm only perceived to 
be biologically inferior need not mean that one is viewed as having a defective moral character” (Bickenbach, at 
65).

Collins English Dictionary, supra  20, at 1129.
Canguilhem, G. (1991) The N orm al and the Pathological (C. R. Fawcett & R. S. Cohen, Trans.) (N ew  York, 

Zone Books).
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W ith the development o f a branch o f knowledge known as statistics, during the second part o f 

the nineteenth century, this etymological analysis received a radical and opposite 

interpretation. From this century onwards, statisticians used the concept o f “norm ” as 

synonymous with “average” and applied it to the human body.^*

Quetelet was the first statistician generalising the concept o f a norm as an imperative in 

statistics. He was o f the view that all human features and all individuals deviated from a 

norm .’” In this context, the term ‘average’ was coined as a theoretical concept that would 

allow statisticians to establish an ideal. Quetelet argued that, through the m easuring o f a large 

num ber o f people with physical deviances, one could come closest to the ideal o f what a 

human being should look like.’ ’ Interestingly, what Quetelet had in mind at that time was not 

the idea of a normal or average man, but rather the idea o f an ideal or perfect body, as 

exemplified by the Greek statues or the tradition o f the nude V e n u s .E x tra p o la t in g  this 

idealist vision, Quetelet conceived the idea o f “average m an”, contending that this abstract 

human being could be used to represent the average o f all human attributes and features in a 

given population.’  ̂ Interestingly, this concept o f the “average m an” was further refined by 

Marx, who referred to the “average worker” when conceptualising his labour theory o f 

v a l u e . T o  quote Marx:

“Any average magnitude, (...) , is merely the average o f a number o f separate 

magnitudes all o f one kind, but differing as to quantity. In every industry, each 

individual labourer, be he Peter or Paul, differs from the average labourer. These 

individual differences, or ‘errors’ as they are called in mathematics, compensate one

Davis, L. (1995) Enforcing Normalcy: D isability, D eafness and the B ody  (London, Verso).
Grue, L. & Heiberg, A. (2006) Notes on the History o f  Normality -  Reflections on the Work o f  Quetelet and 

Galton, Scandinavian Journal o f  D isability Research, 8(4), 232-246.
™ Quetelet noticed that the “law o f  error”, used by astronomers to locate a star by plotting all the sightings and 
then averaging the errors, could be equally applied to the distribution o f  human features such as height and 
weight (Davis, supra 68, at 26).

Grue & Heiberg, supra  69, at 234.
Ibid, at 234; see also, Davis, supra 68, at 24, who notes that this idea o f  the ideal body represents a mytho

poetic body that is linked to that o f  the gods and that is unattainable by a human, since an ideal, by definition, 
can never be found in a material world,

Davis further notes that the average man was a combination o f  ‘I’homme moyen physique’ and ‘I’homme 
m oyen morale’, both a physically and a morally average construct (Davis, supra  68).

It is noteworthy that Marx was very much influenced by the movement o f  normalising the body and the 
individual. Indeed, according to his theory, one can divide the collective work o f  a large number o f  workers and 
com e up with “one day o f  average social \ahom"{The Capital, 1974).
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another and vanish whenever a certain minimum number o f workmen are employed

together.”^̂

Together, these two interpretations o f the “average m an” paved the way for a new 

interpretation o f the idea o f a norm and therefore o f the normal body. From the latter part o f 

the 19‘̂  century, a norm was understood as either “that which is such what it ought to be”^̂  or 

“that which is met with in the majority o f cases o f a determined kind, or that which 

constitutes either the average or standard o f a measurable characteristic” /^

This new conceptualization o f the term ‘norm ’ changed the way society perceived the 

normal body in two ways. First, the new term became a tool for statisticians to analyse and 

classify a given population. They classified the majority o f  the population as part o f the 

average, leaving aside the part o f the population that fell short o f this average standard, 

otherwise known as “bell curve” .̂  ̂ As pointed out by Canguilhem, “a human trait would not 

be normal because frequent, but frequent because normal, that is, normative in one given kind 

o f life” .

Secondly, once this idea o f classifying a population into two categories was introduced, the 

distinction between the normal body and the deviant body became patent. Accordingly, the 

second change that occurred subsequent to this new interpretation o f the term norm was the 

creation o f its antonym: deviation. Because a norm has no significance as a norm pure and 

simple^' and because the movement o f normalising the body and the individual is necessarily 

polar, the new interpretation o f the concept o f a norm necessarily left some space for another 

concept, which could only be its opposite. In this sense, the new interpretation o f the normal 

body created the disabled or defective body. As cogently pointed out by Davis, a society in 

which the concept o f the norm is operative necessarily considers an individual with

Marx, K. (1974) Capital, (London, Lawrence & Wishart).
'̂’ Canguilhem, “A critical examination o f  certain concepts: the Normal, Anomaly, and Disease; the Normal and 

the Experimental”, supra  67, at 125.
Ibid.
See Davis, supra 68, at 29.
Davis describes the “bell curve” as “a symbol o f  the tyranny o f  the norm” (supra  68, at 29).
Canguilhem, supra 67, at 160.
Ibid at 240.
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impairment not as indifferent, but as deviant. Measured against this norm, disability is 

interpreted as a loss, a lack, and a tragedy.

Referring to this dichotomy, statisticians and mathematicians o f the 19‘̂  century 

operated a division within the population between those individuals classified as normal, or 

according to the average standard, and those falling short o f  this normality. The purpose o f 

the classification was to eventually diminish as much as possible the second category o f non

standard individuals in society, so as to obtain a perfect or ideal population.*''

Consequently, the next step in conceiving who was normal and who was pathological was for 

a society, representing the standard individuals, to correct this category o f  non-standard 

individuals in order to fit them within the societal norms. In this context, segregation, 

medicalization, rehabilitation and prevention through elimination became the solutions 

advocated by the medical model o f disability to cure the disabled body.

2. The limits o f  the medical model o f  disahilitv

By relying on a hierarchical ontological dichotomy between the normal body and the 

pathological body, the medical model o f disability embodies two main problems at its core.*^ 

The first problem refers to the negative attitudes and consequences o f classifying a population 

into two types o f body; the abled body and the disabled body. As will be seen, this medical 

interpretation has played throughout history a significant role in the development o f  eugenics 

practices aimed at the total elimination o f the defective or deviant bodies (a).

Secondly, as the medical model solely emphasises the medical nature o f disability, it 

necessarily belittles people with disabilities and focuses on their rehabilitation, medication 

and cure with the hope to restore their body to the average standard from which it has 

deviated. In this context, it completely overlooks the social and environmental features of 

disablement (b).

Davis, supra 68, at 290.
”  Ibid.

Grue & Heiberg, supra  69, 236.
Most o f  the criticisms have been formulated by the proponents o f  the social model o f  disability, which is 

further discussed below, at 29.
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a. The eugenics movement: elimination through standardisation

As m entioned above, there exists a close relationship between statistical and medical 

sciences, on the one hand, and eugenics concerns, on the other hand. Both focus on the 

concept o f normal body and, a fortiori, its counterpart, the disabled body.*®

As early as the 19* century, Quetelet suggested that the purpose o f classifying the population 

through statistical measures was to improve the category o f individuals who were deviant, so 

as to diminish deviations from the norm.*’ His theory was later refined by two English 

authors, whose approaches to the evolutionary advantage o f  the fittest laid the foundation for 

the eugenics movement and for the idea o f standardising the nonstandard.

Darwin** provided a first insight into the eugenics movement with his evolutionary ideas o f 

the perfect and fittest body. He considered that, as disabled bodies were evolutionary 

defectives, they needed to be surpassed by natural selection.*^ As pointed out by Davis, the 

eugenics movement became very early obsessed with the elimination o f the defective 

b o d i e s . T h i s  obsession became stronger with the work o f the statistician, Francis Gallon, 

whose project was to further perfect the human race by establishing a hierarchy within human 

kind.^'

Galton considered that certain human traits were more valuable than others.^' He 

believed that human variations constituted a potential for racial progress.®^ In this context, he

Davis notes that almost all the statisticians o f  the 19'’’ century who were involved in the conceptualisation o f  a 
norm were eugenicists {supra 68, at 30).

Ibid.
** Darwin, C. (1859) The Origins o f  Species (London, John Murray). Initially, Darwin took his central idea from 
Malthus’ work, which considered that the population would always grow in numbers until it has insufficient 
needs to survive. Malthus, An E ssay on Population, first published in 1798 (1975, reprint o f  the 1872 edition, 
London, Dent); see also, Pfeiffer, D. (1994) Eugenics and Disability Discrimination, D isability & Society, 9(4), 
481-499, at 489, who quoted Darwin: “In October 1838, 1 happened to read for amusement Malthus on 
Population, and being well prepared to appreciate the struggle for existence which everywhere goes on from 
long continued observation o f  the habits o f  animals and plants, it at once struck me that under these 
circumstances favourable variations would tend to be preserved, and unfavourable ones to be destroyed. The 
result o f  this would be the formation o f  new species. Here then I had a theory by which to work,”

Davis, supra  68, at 31 
Ibid.
Galton, F. (1869) H ereditary Genius: An Inquiry into Its Laws and Consequences (London, MacMillan). 
Galton, who was cousin to Darwin, follow ed Quetelet in applying the error law to describe human beings and 

the distribution o f  human features. However, his innovation was to argue that intelligence followed a Gaussian
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coined the concept “eugenics” and defined it as “the study of agencies under social control 

that may improve the racial qualities o f future generations either physically or mentally”. 

Through his theory, Galton made significant changes in the statistical theory that initially 

shaped the concept of the norm.^^ He argued that the error curve theory developed by 

Quetelet was inappropriate in the sense that it considered both extremes of the curve as 

deviants, including what he called the “positive” e x t r e m e s . T h e  result was that both high 

intelligence and low intelligence were considered as deviants because of their extreme 

position in the curve, compared to the average or middle position.®^ In order to bypass this 

problem of the middle average, Galton established the idea of ranking human traits instead of 

averaging human traits.®  ̂ This meant that, instead of using the usual mean of distribution -  

that is, the average -  he used the median of the distribution. He divided the curve into four 

equal parts, called quartiles, and ranked these quartiles following a crescendo order -  the first 

quartile corresponding to the lowest level of a human trait and the fourth quartile to the 

highest level of the c u r v e . U n d e r  this new curve, high intelligence became the highest level 

of a human trait, representing the ideal o f the curve, whilst low intelligence became the lowest 

level of a human trait, representing what had to be eliminated.

Once this idea of ranking human traits was established, the idea that one might want to 

increase the intelligence of a population and, a fortiori, decrease its degeneration became the 

next logical step to be undertaken. Accordingly, the hierarchical ontological dichotomy 

between the normal body and the disabled body, on which the eugenics movement was 

framed, led to the development o f negative practices, especially during the first half o f the 

twentieth century in most Western societies. Its most excessive use occurred with the rise 

of the Nazi Party in Germany. One will recall that this Party based its policy on the

distribution (error curve). He rejected error theory’s contention that all deviations from the mean o f  a 
distribution were errors. Indeed, for Galton, variability was o f  interest in itself. See also, Grue, supra  70, at 235

Grue & Heiberg, supra  69, at 236.
Galton, F. (2004) Essays in eugenics (reprinted from the 1909 version, Honolulu, Honolulu University Press 

o f  the Pacific) at 80.
Davis, supra 68, at 32.
Such as tallness, high intelligence, ambitiousness, strength, fertility and so on (Davis, supra 68, at 33).
Grue & Heiberg, supra  69, at 236.
Ibid.
Ibid.
Ibid; see also, Davis, supra  68, at 33.
For instance, sterilisation became compulsory for the “feeble minded” in the 1920s in the US and in the mid- 

1930s in all Nordic countries. For further details on how eugenics ideas were widely spread out in Western 
societies, see Grue & Heiberg, supra  69, at 238.
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philosophy o f social Darwinism, which intended to develop the science o f racial hygiene.*'’̂  

D arwin’s theory relating to the survival o f the fittest was often used to justify elitism, 

condemn welfare measures, often seen as undermining the workings o f natural selection, and 

remove the genetically inferior, such as persons with disabilities.'**^ Persons with learning 

difficulties or with mental health issues were identified as “useless eaters” or a “life unworthy 

to live”.'®"̂  They were very often dehumanised and treated like c r i m i n a l s . I n  this context, 

the Nazis eugenics policy developed the practices o f sterilisation and abortion in order to 

prevent the birth o f defective bodies or unworthy i n d i v i d u a l s . B y  1939, about 375,000 

persons had already been sterilised, most o f them being people with intellectual disabilities, 

epilepsy or with b l i n d n e s s . A  ftirther estimated 275 000 people, mainly disabled, were 

killed in order to “cleanse the human population o f unworthy life” .'°* Finally, as early as the 

beginning o f  the 1930s, certain practices, which consisted in starving disabled children to 

death -  such as children with blindness. Down syndrome, restricted growth, deafness and the 

like -  had become widespread.

Whilst these practices are the result o f  an extreme interpretation o f the medical ontology 

o f disability, they are nonetheless the direct product o f the essentialist philosophy and 

ontological hierarchy between the normal body and the pathological body. They represent the 

inherent and substantial danger o f relying on a medical understanding o f disability.

Aside from this first limit, the medical model o f disability embodies a second problem, which 

refers to the segregative nature o f its solutions.

Kerr, A . and Shakespeare, T. (2002) G enetic  p o litic s . F rom  eugen ics to gen o m e  (Cheltham , N ew  Clarion  
Press), at 22.

It is interesting to note that M ein K a m p f  w as full o f  prejudice against disabled people, and the need to prevent 
their reproduction. In the 1920s and 1930s, the v iew  w as that it w as sham eful to be disabled (ibid at 25).

Kerr & Shakespeare, su p ra  102, at 26.
Ibid.

'®^See the Law for the Prevention o f  G enetically  Impaired Progeny, im plem ented on 14 July 1933 and w hich  
stated that “any person suffering from a hereditary disease m ay be rendered incapable o f  begetting children by 
m eans o f  a surgical operation, provided it is established by a sc ien tific  m edical experience as very h igh ly  
probable that any children he m ight beget w ould  inherit som e serious physical or m ental defect” .

Grue provides an in-depth analysis o f  the “unofficial euthanasia program m e” o f  persons w ith disab ilities. He 
notes that a sm all group o f  doctors in Berlin instructed m idw ives and paediatricians all over G erm any to report 
every hospital birth and note whether the infant w as abnormal in any w ay. A fter a tim e, individual reporting w as  
replaced by a printed form on which health sta ff ticked boxes for various issues, such as genetic d iseases in the 
ch ild ’s fam ily, etc. T hese form s were studied in Berlin and a d ecision  w as m ade on the fate o f  the child (G rue & 
H eiberg, su p ra  69, at 236).

Ibid, disabled children being targeted first.
Kerr &. Shakespeare, su p ra  102, at 32.
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b. The rehabilitation movement: segregation through medicalization

As was seen above, under the medical model, disability falls exclusively w ithin the 

medical ju r is d ic tio n .A c c o rd in g ly , persons with disabilities are identified as sick patients, 

under the dependency o f health professionals who prescribe ongoing treatments that would 

eventually -  or hopefully -  restore their disabled body to the norm from which it has deviated. 

M edicalization, institutionalisation, cure, rehabilitation and eventually exclusion represent the 

main solutions advocated by the medical model.

The problem with these solutions is two-fold. First, they sustain and further accentuate the 

myth that people with disabilities are sick and dependant individuals. As contended by 

Bickenbach, persons with disabilities are the “symbol o f vulnerability, fallibility, and 

weakness” . " '  In this context, medicine is seen as their principal ally in this struggle.

Secondly, these medical solutions diminish persons with disabilities to objects o f  charity,

which at best may be rehabilitated, at worst excluded. Interestingly, talking about

rehabilitation necessarily raises the question o f what is to be human, in the first place, and
112how human body should look like. Rehabilitation conveys a sense o f returning, bringing 

back or re-establishing a former situation or former state o f being to the normal life by 

training or therapy."^ This concept was first introduced in the aftermath o f the First W orld 

War, whilst the vast number o f mutilated soldiers needed treatment. Its goal was to 

rehabilitate them by means o f technology. They were to be reconstructed and reintegrated 

into the industrial workforce -  that is, into the productive social machinery o f the industrial 

capitalist society."^

To some extent, the medical model o f disability assimilates people with disability to m utilated 

soldiers. Because they have lost a function or an organ or have an abnormal biological 

characteristic, they have lost their place in society. Accordingly, the medical model suggests

' See supra, at 17.
Bickenbach, supra  58, at 82.
Moser, I. (2000) Against Normalisation: Subverting Norms o f Ability and Disability, Science as Culture, 

9(2), 201-240, at 206; see also Grue & Heiberg, supra 69, at 240.
Collins English Dictionary, supra 20, at 1384.

"** Stiker, H. J. (1999) A H istory o f  D isability  (Sayers, W. Trans.) (Ann Arbor, The University o f  Michigan 
Press).

Moser, iupra 112, at 208.
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that the only way for them to regain their place within society is to endure some form of 

reconstruction of their disabled body or rehabilitation. An array of corrective devices is 

therefore provided to reach this end, with the ultimate hope that these devices will eventually 

transform disabled people -  as the medical model names them -  into normal individuals, 

worthy of being integrated within society.”  ̂ In essence, the medical solution of rehabilitation 

becomes the symbol of a culture that attempts to make identical individuals through the 

process of medicalization and/or institutionalisation. It aims at eradicating the disabled body 

and a fortiori any human difference so that every member of a society is assimilated with the 

“greater and single social whole.”"  ̂

By reviewing these two limits and the consequences they have on the lives of persons 

with disabilities, it is patent that the medical approach to disability is inadequate, disrespectfijl 

and disdainful. It gives preference to unchallenged hypotheses that were mostly created by 

white, male, abled, medical persons at a time where medicine and statistics were considered 

as being the only real, rational, material and therefore reliable sciences for justifying the 

essence and existence of things, such as the disabled body. Yet, despite its inadequacy, too 

many governments still rely on this ontological approach to disability with all the 

consequences it carries with it.''^

In reaction to this medical model and its eugenic ideas, the opposite approach to disability 

was developed in the wake of the Second World War. Instead of focusing on the medical 

nature of disability, the social model of disability emphasises its social, political and 

environmental nature.

"''ibid, at 228.
" ’ ibid.
"* See chapters 3, 4 and 6.
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II. The social model of disability

The social ontology o f disability emerged with the development o f a new sociological 

discipline in the second part o f the 20* century -  namely disability studies."^ Instead o f 

taking for granted the medical ontology o f disability, this new sociological branch posits that 

the concept o f disability is the product o f society and its historical d e v e l o p m e n t . I t  is 

socially, politically and culturally constructed by social and environmental structures, 

political discourses, medical power and the non-disabled gaze. In essence, the social model 

rejects the individual, pathological and personal causes o f disability and focuses more on its 

collective, structural and environmental origins.

The social ontological model o f disability is not a monolithic entity, but consists rather o f a 

“family o f social-contextual approaches” to disability.'^’ To date, nine social models o f 

disability have been identified,'^’ each one o f them relying on a different ontological 

approach to the essence and existence o f disability. Amongst these models, two are o f 

particular interest for the purpose o f this second part. The first version considered refers to 

the materialist account o f disability, otherwise known as the social version o f the social model 

(1). Initially developed in the United Kingdom, this version posits that, due to the historical 

transformation o f W estern societies, disability has become a source o f oppression and 

discrimination.''^ It pays particular attention to the structure o f  a society as the unique reason 

for explaining the oppression o f persons with disabilities and denies any causal role of 

impairment in constructing the concept o f disability.

For a literature o f  the social model, see Albrecht, G., Seelman, K. & Bury, M. (2000) H andbook o f  D isability  
Study (London, Sage Publications); Barton, supra  64; Barnes, supra, 64; Goering, S. (2002) Beyond the Medical 
Model? Disability, Formal Justice, and the Exception for the “Profoundly Impaired”, Kennedy Institute o f  Ethics 
Journal, 12(4), 373-388; Oliver, M. (2007) If 1 had a Hammer: the Social Model in Action, in: Swain, J., French, 
S., Barnes, C. & Thomas, C. (Eds.) Disabling Barriers -  Enabling Environments (London, SAGE) 7-12; 
Shakespeare, T. (2006) D isability Rights and Wrongs (London, Routledge); and Thomas, C. (2002) Disability 
Theory: Key Ideas, Issues and Thinkers, in: Barnes, C., Oliver, M. & Barton, L. (2002) D isability  Studies Today 
(2002), 38-57.

Oliver, supra  8.
Shakespeare, supra  119.
The nine models are the social constructionist model, its social version, the impairment version, the oppressed 

version, the independent living version, the postmodern version, the continuum version, the human variation 
version and the discrimination version. For a brief detail o f  each one o f  these versions, see Pfeiffer, supra  8, at 
4. See also, Pfeiffer, D. (2001) The Conceptualization o f  Disability, in: Bamatt, S. & Altman, B. (Eds.) 
Exploring Theories and Expanding M ethodologies: Where We A re and Where We N eed  to Go (N ew  York, 
Research in Social Science and Disability, volume 2) 29-52, at 32.

Oliver, supra 8.
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The second version of the social model considered in this part is the postmodernist approach 

to disability (2). Differing sHghtly from the previous version, the postmodernist approach 

posits that the essence of disability and therefore its existence are socially constructed by the 

medical gaze of non-disabled people and their political discourses about normality and 

difference. Paying less attention to the structure itself of a society, this version emphasises 

more the role that linguistic practices and the oppressive gaze of the non-disabled play in 

socially constructing the concept of impairment and, a fortiori, the concept of disability.

Whilst these two social approaches represent an interesting attempt to shift the focus of the 

debate from the individual nature of disability to its more societal nature, it remains 

nevertheless patent that the social model of disability embodies within its philosophy some 

inherent inadequacies (3). Therefore, this part queries whether the social model of disability 

really departs from modem ontological arguments as previously identified within the medical 

approach to disability.

/. The materialist or social version

The historical materialist account of disability is one of the first social models of 

disability that has emerged during the second part of the 20'*' century in the United 

Kingdom. This materialist perspective relies on a structural and Marxist-Hegelian 

assumption, according to which the concept of disability is strongly associated with the 

historical emergence of the industrialised capitalist s o c i e t y . T h i s  approach argues that 

disability is a product of history. It is a specific outcome o f the social developments that took 

place during the industrialisation of Western societies in the second part of the nineteenth 

century.'*^

Two British authors are of particular importance when identifying this historical materialist 

ontology of disability. They are the theorists Vic Finkelstein,'^^ whose work has considerably 

influenced the theory of Michael O l i v e r . B o t h  authors contend that the oppressive nature

Thomas, supra 119, at 42.
'■^Oliver, M. (1986) Social Policy and Disability: some theoretical issues, D isability & Society, 1(1), 5-17, at 
12-13.

Gleeson, B. J. (1997) Disability Studies: A historical materialist view . D isability  & Society, 12(2), 179-202, 
at 191.

Finkelstein, V. (19S0) A ttitudes and D isab led  P eople: Issues fo r  D iscussion  (London, Open University).
Oliver, supra 8.
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of disability can be explained by Marxist theories through reference to the modes of 

production and their dominant ideological hegemony.’'^

In Attitudes and Disabled People, Finkelstein argued that disability was the direct result 

o f the development of Western industrial and capitalist s o c i e t i e s . L o c a t i n g  this account 

within a materialist framework based on the level of economic development o f some 

societies, he suggested that history was divided into three distinct and sequential phases.'^’ 

Within each of these three phases, Finkelstein argued that the concept of disability was 

identified differently in its essence and e x i s t e n c e . T h e  first stage, identified by Finkelstein 

and otherwise known as Phase 1, roughly corresponded to the feudal period before the 

European industrial revolution -  that is, before the 19'  ̂ c e n t u r y . D u r i n g  this period, 

Finkelstein argued that the economic activity was essentially based on agrarian and cottage- 

based industries. He considered that this mode of production did not prevent persons with 

disabilities from participating actively within mainstream a c t i v i t i e s . I n  fact, he suggested 

that this historical period merely regarded persons with disabilities as unfortunate individuals, 

but still able to make a contribution to the local p r oduc t i on . Accord i ng ly ,  he concluded 

that, during this phase, persons with disabilities were recognised as active citizens, who 

equally contributed to the well-being and economic growth of society.

Subsequent to this feudal period, Finkelstein identified a second historical stage, which may 

be characterised by the emergence of the industrial and capitalist society in the later part of 

the 19* century.’^̂  During this development, Finkelstein observed a shift in the location of 

the workplace. Moving away from the agrarian work that previously took place in the home

'■^Lang, R. (2001) The D eve lo p m en t a n d  C ritiqu e  o f  the S oc ia l M o d e l o f  D isa b ility  (O verseas D evelopm ent 
Group, University o f  East A nglia).
' '̂’ Barnes, C. & O liver, M. (1 9 9 8 ) The Socia l M odel o f  D isability: A  S ocio log ica l P henom enon ignored by 
Sociologists? , in: Shakespeare, T. (Ed.) The D isa b ility  R eader: S o c ia l S c ien ce  P ersp e c tiv e s  (L ondon, C assell) 
65-78 , at 73.

Finkelstein, 127, at 6.
A s pointed out by F inkelstein, the purpose for referring to these three phases is not to provide a historical 

analysis o f  disability in itself; it is rather to understand how  the historical context p lays a significant role in 
shaping attitudes about d isab ility  and persons w ith d isab ilities (ibid).

Ibid.
'̂ Mb.d,

Ibid at 7.
O liver, supra  125, at 13.
Finkelstein, su p ra  127, at 7.
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o f working people, the industrial phase saw the emergence o f a factory-based system.'^* 

Additionally, the organisational system o f  work prevalent at that time also changed from a 

rural system to an urban system, organised around the individual l a b o u r . I n  this context, 

Finkelstein argued that the concept o f disability received a radical different interpretation 

from the previous one.’'̂ '* From its unfortunate characteristic, disability became an “incapable 

statum” o f labour‘d" and soon synonymous with oppression and exclusion. As pointed out by 

Oliver, due to competitive and social evaluation o f individual labour, people with disabilities, 

who were necessarily slower, weaker, and less flexible workers, were naturally devalued in 

terms o f their working abilities.''*^ They could not meet the demands o f capitalist society in 

terms o f productivity and maximisation o f profit and, therefore, were excluded from the equal 

participation in the labour f o r c e . A c c o r d i n g l y ,  disability became a social and educational 

problem, a “personal tragedy, passivity and dependency” '"̂"* that justified the exclusion o f 

persons with disabilities from society and their segregation into institutional residences, 

asylums, workhouses, colonies and so on.'"*^

Finally, Finkelstein considered that this second phase would lead to a third phase, which 

would have just started to em erge.’"'*’ He suggested that this third phase would eventually 

represent the society, towards which we would be currently moving, and which would witness 

the eventual liberation o f persons with disabilities from social oppression.’"*’

Finkelstein’s analysis, reiterated to some extent by Oliver, provides some interesting 

insights into the ontological and epistemological beliefs about disability as synonymous with 

oppression and exclusion. Finkelstein believed that disability is a social relationship that was 

framed by the emergence o f new modes o f production.’"** Its materialist analysis suggests that

Ibid; see also, Oliver, supra  8, at 27.
Oliver, supra  8, at 47.
Finkelstein, supra 111, at 8.
According to Marx, “Industrialism produced too great a section o f  the population, which is ( . . . )  incapable o f  

work, which owing to its situation is dependent on the exploitation o f  the labour o f  others or on kinds o f  work 
that can only count as such within a miserable mode o f  production” (The Capital, 1970, cited in Oliver, supra  8, 
at 47).

Ibid.
See Gleeson, supra  126, who also provides a thorough historical analysis o f  disability as oppression.
Finkelstein, supra  127, at 9.

' ^ ' i b i d .
'^ “̂ Ib id .

Ibid.
Ibid at 9; see also, Oliver, supra  8, at 22 onwards.
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history, and more precisely, the industrial and capitalist movement o f the 19*'’ century is the 

unique cause for coining disability as sign o f oppression and excluding persons with 

disabilities from mainstream activities.

Inasmuch as Oliver bases his theory on Finkelstein’s materialist version, his approach to the 

essence o f disability is similar enough. The only novelty o f his theory lies in the peculiar 

attention that he pays to the role that a society’s ideology plays in further constructing the 

disabled body. Relying on a M arxist-Engelian approach and a Comtean evolutionary 

approach to reason and h u m a n i t y , O l i v e r  argues that the kind o f society in which persons 

with disabilities live has a profound effect upon how disability is experienced and 

u n d e r s t o o d . H e  suggests that human nature and the resultant choices individuals can make 

for themselves are determined by the structure and ideology o f a determined society at a 

specific tim e.'^’ The emergence o f the industrial society was accompanied by a capitalist and
• 15^M arxist ideology that focused on profit, capital gain and marketization. “ In this context, the 

ideal o f individual able-bodiness became prominent, eventually rejecting persons with 

disabilities due to their unproductivity. Accordingly, Oliver suggests that the classification o f 

persons with disabilities as oppressed individuals, excluded from the productive process, is 

the product o f this emerging ideology, which eventually brings new modes o f production.

Both materialist theories on the social nature o f disability as synonymous with 

oppression are noteworthy in the sense that they radically depart from the biomedical nature 

o f the medical model o f  disability. Instead o f focusing on the individual and pathological 

factor o f impairment, it solely emphasises the role that societal structure and its ideology play 

in justifying the essence and existence o f disability and therefore the exclusion o f  persons 

with disabilities from society.

Despite this shift, the social version remains limited in many respects. Two main objections 

may be advanced. First, the social version operates a clear distinction between impairment 

and disability. Although it seems to have “de-medicalised” the concept of disability, it fails to

Oliver, supra 8, at 22. 
Ibid at 27 and 41. 
Lang, supra 129, at 10 
Ibid at 11.
Oliver, supra 8, at 47.
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consider its medical nature through the concept o f impairment.'^"' To quote Oliver, 

“disablement has nothing to do with the body” and “impairment is in fact nothing less than a 

description o f the physical body”.'^*’ Inasmuch as the medical model o f disability overlooks 

the role o f societal and environmental factors, the social version o f the social model similarly 

overlooks the role o f biomedical factors in understanding the essence and existence o f 

disability.

Additionally, by distinguishing what is social -  i.e. disability -  from what is medical -  i.e. 

impairment -  the social version has not, in essence, departed from the ontological approach o f 

the medical model o f disability that equates disability or impairment to biomedical 

maladaptation. Although the social version provides a powerful explanation o f the correlation 

between disability, oppression, discrimination and therefore exclusion, it fails to explain the 

correlation between impairment, disability and society. In reality, the social version o f the 

social model o f disability attempts to justify sociological phenomena such as stigma, fear, 

disgust and disregard o f persons with disabilities.’^̂  It largely rules out impairment from the 

social ontological domain o f disability and exclusively describes the body as a physical object 

belonging to a realm that is radically different from the politics o f social s p a c e . T o  quote 

Oliver again, “the conceptual issues underpinning this ( ...)  debate is about determining which 

aspects o f disabled peoples lives need medical or therapeutic interventions, which aspects 

require policy developments and which aspects require political action” '

Accordingly, if  one draws a parallel with feminist theories about whether we can distinguish 

sex from gender,'^^ to the extent that gender is socially constructed, whilst sex is not,'^® one 

may argue that distinguishing impairment, as an essential biological characteristic, from 

disability is at best oversimplified, at worse futile.'*’' It is vain to separate the biological from

Lang, su p ra  129, at 11.
O liver, M. (1 9 9 5 ) D efin ing  im pairm ent a n d  D isa b ility : issues a t s ta k e  (unpublished paper) at 4-5 .

'^^Samaha, A . (2 0 0 7 ) W hat G ood is the Social M odel o f  D isab ility , U n iversity  o f  C h icago  L a w  R eview , 74, 
1 2 5 1 ,at 1261.

For a criticism  o f  the social version o f  the social m odel, see  in particular H ughes, B. & Paterson, K. (1 9 9 7 )  
The Social M odel o f  D isab ility  and the Disappearing Body: T owards a so c io lo g y  o f  Impairment, D isa b ility  &. 
Society , 12(3), 3 2 5 -3 4 0 , at 330.

O liver, su p ra  155, at 6.
For further details on the Fem inist theory, see  M ikkola, M. (2 0 0 8 ) Fem inist P erspectives on Sex and Gender, 

in: E. N . Zalta (ed.) The S tan ford  E n cycloped ia  o f  P h ilosoph y, Fall ed. 2012 , available at
httf):/.'plato.stanford.edu/entries/fem inism -gender,'.

See, for instance, Corker, M. & Shakespeare, T. (2 0 0 2 ) D isab ility /P ostm odern it}': em b odyin g  d isa b ility  
th eory  (L ondon, Continuum ).

W assennan , D avid, A sch , Adrienne, B lustein, Jeffrey and Putnam, D aniel, su p ra  10.
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the social components of disability, to the disadvantage of persons with disabilities.’̂ ' It 

creates a rigidity that involves the medicalization of the individuals’ impairments and the 

politicisation of their social l i v e s . U n d e r  this version, integration o f person with disabilities 

within society becomes the ethos. As will be seen in the following chapters, integration 

implies that the onus remains on persons with disabilities to adapt to s o c i e t y . L i k e  the 

medical model, this version implies the use of medicine, rehabilitation and cure as tools to 

integrate persons with disabilities into the mainstream society.

Whilst the social version was bom in reaction to the exclusive emphasis on the 

biomedical nature of disability, it remains that, with its dualistic perspective, the social 

version actually concedes some aspects of the medical model of disability. As asserted by 

Abberley, this work-based model of social membership and identity ultimately involves a 

value judgement upon the undesirability of disabled b o d i e s . T h i s  value judgement 

ultimately refers to the set of values or unchallenged hypotheses upon which the medical 

model of disability is based.

In reaction to these limits, several postmodernist and feminist authors have suggested a more 

social constructionist version of the social model of disability.'®^ This version emphasizes the 

sociological nature o f impairment and disability. It adopts an anti-Cartesian perspective and 

posits that impairment, like disability, is more a sociological problem than a biomedical 

problem, for it is constructed by linguistic discourses and the aesthetic, perfectionist and non

disabled gaze.'®* In this context, disability like impairment appears to be the ideal product of 

a society based on aesthetic and somatic values.'®^

Ibid.
Hughes and Paterson, supra  157, at 331.
Infra, chapters 3 and 6.
Hughes and Paterson, supra  157, at 330.
Abberley, P. (1998) The Spectre at the Feast: Disabled People and Social Theory, in: Shakespeare, supra  130, 

79-93, at 92.
See, for instance, Butler, J. (1993) Bodies that Matter: On the D iscursive Lim its o f  Sex (N ew  York, 

Routledge); Shakespeare, T. & Watson, N. (2002) The social model o f  disability -  An Outdated Ideology, 
Research in Social Science and D isability, 2, 9-28; and Shakespeare, T. (2004) Social Models o f  D isability and 
Other Life Strategies, Scandinavian Journal o f  D isability Research, 6(1), 8-21.

Shakespeare, T. & Corker, M. (2002) Mapping the terrain, in: Corker, M. & Shakespeare, T., supra  160, at 3. 
Priestley, M. (1998) Construction and Creations: Idealism, materialism and disability theory, D isability  & 

5oc/eo^, 13(1), 75-94, at 81.
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2. The social constructionist version

This approach rehes on a different perception o f the subject. It posits that subjects are 

not autonomous creators o f themselves or o f their social world, but instead are components o f 

a complex system characterised by its social relations and socio-political arrangements. 

Rejecting both extreme approaches o f the medical model and its social version, the 

poststructuralist version provides a philosophical understanding o f  the essence and existence 

o f disability that stands between the two. Instead o f adopting the medical assumption, 

according to which disability is a physical characteristic solely created by a biophysical 

maladaptation, or its social version that views disability as a social product that is essentially 

distinct from impairment, the poststructuralist version asserts that both concepts o f disability 

and impairment are the product o f cultural relativism  -  that is, o f  specific cultural 

conditions.'^ ' It argues that, although impairment may be constituted o f biophysical 

characteristics, this phenomenon may be also constructed by social, cultural and political 

discourses.'^ '

In essence, the poststructuralist version argues that, whilst persons with disabilities have 

always been present in society, the degree to which they are included or excluded from 

mainstream activities varies depending on the predom inant cultural interpretation o f the 

concept o f humane difference and therefore disability.

Two important cultural phenomena have been identified as participating in this social and 

cultural construction. They are the institutionalisation o f linguistic and discursive practices 

on the one hand (a), and the aesthetic oppression o f the non-disabled gaze in a somatic society 

based on “the myth o f bodily perfection” ' ’"* -  also called the “tyranny o f perfection” ' ’  ̂-  on 

the other hand (b).

Shakespeare and Corker, supra  168 at 3; see also, Hughes, supra  52, at 555; Hughes, B. (1999) The 
Constitution o f  Impairment; Modernity and the Aesthetic Oppression, D isability  & Society, 14(2), 155-172.

Priestley, supra  169, at 81.
'’■ Hughes and Paterson, supra 157, at 332.

Hughes, supra  170.
Hughes, supra  52, at 560.
Glassner, B. (1992) Bodies: the Tyranny o f  Perfection  (Los A ngeles, CA, Lowell House).
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a. Linguistic and discursive practices

The poststructuralist version suggests that linguistic and discursive practices define 

what are in the first place talents and disabilities. Language and m etaphor are the vehicles for 

making sense o f bodily sensations and actions. For instance, in order to turn a sensation 

into a meaning, language is necessary. W ithout language, one cannot understand the meaning 

o f impairment or the somatic sensations, such as pain, that constitute it.'^’ From this point o f 

view, impairment is an outcome of societal culture inasmuch as the body is an image o f the 

social l a n g u a g e . B e i n g  or becoming a person with disability is about being socially 

constructed and named as such by those who can use their power o f nomination through 

forms o f k n o w l e d g e . A s  posited by Foucault, language or knowledge is power and power 

inscribes itself on bodies: “power reaches into the very grain o f individuals, touches their 

bodies and inserts itself into their actions and attitudes, their discourses, learning processes 

and everyday lives” .'*®

Discrediting the Kantian essentialist assum ption’*' in favour o f  a more Nietzschean 

approach,'*^ the poststructuralist version o f the social model o f disability asserts that there is 

no objective essential reality o f impairment. There is nothing ‘inherent’, ‘essential’ or 

‘universal’ in an individual’s body or biological characteristics, which would predispose this 

individual to being a person with a disability.'*^ Instead, it considers that humans invent 

meaning and purpose, derived from particular species o f life that vary according to each 

individual experience.' Accordingly, impairment and disability are both identified as being 

historical, variable and contingent products o f discursive practices and are best understood in 

terms o f cultural representation.'*^

Two poststructuralist authors are o f particular importance when identifying the role o f 

linguistic and discursive practices in the construction process o f the concept o f  disability. 

These authors are the French philosopher, M ichel Foucault, and the American philosopher,

Hughes and Paterson, supra  157, at 332.
Hughes, supra 52, at 560.
Foucault. M. (1980) The H istory o f  Sexuality: Volume 1: An Introduction  (Harmondsworth, Penguin); see 

also Hughes and Paterson, supra  157, at 332.
Thomas, supra 119, at 21.
Foucault, supra 178, at 39.
Supra part I, paragraph 1, sub-paragraph a, at p. 18.
Nietzsche, F. (1975) Beyond G ood and E vil (first published in 1887, London, Penguin) 15-36.
Hughes and Paterson, supra  157, at 332.
Ibid; see also Smith, supra 57, at 560-561.
Hughes, “Disability and the Body”, in Swain, French, Barnes and Thomas, supra  119, at 63.
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John Searle, whose theories have significantly influenced the work o f the Finnish socio

philosopher, Simo Vehmas. This sub-paragraph suggests analysing both approaches and 

identifying their effects and influences within the poststructuralist approach to disability.

>  Vehmas and the theory o f the natural and social features o f impairment

Vehmas has provided an interesting philosophical analysis o f the essence and existence 

o f i m p a i r m e n t . R e l y i n g  on the work o f John Searle and more specifically on his study o f 

the ontological nature o f institutional f a c t s , V e h m a s  suggests that impairment embodies 

both a social and biological dimension.'^* Like Searle, he posits that there exist features in 

the world that are matters o f brute physics and biology, on the one hand, and features that are 

matters o f culture and society, on the other hand.'*^ The former elements refer to, what Searle 

calls, the “brute facts” , whilst the latter constitute the “institutional facts” . B r u t e  facts are 

those that require no human intervention for their existence, whereas institutional facts can 

exist only within human activities. To state a brute fact, one requires naturally the institution 

o f language; but the fact stated exists in itself without the linguistic discourse.'^' For 

instance, if we use the example given by Vehmas on the essence o f appendicitis, the statement 

that someone has appendicitis requires the use o f language and the existence o f an institution 

that would identify organic and biological functions and their effects, such as the medical 

institution. However, the fact stated -  that som eone’s appendix becomes inflamed and 

painful -  exists in itself without the institution o f language and/or medical sciences.

To a certain extent, the situation is similar with the concept o f impairment. Vehmas cogently 

considers that someone’s impairment starts to exist institutionally and socially when a doctor 

diagnoses it. Before this diagnosis, the fact remains at its brute and biophysical form and is 

not socially constructed.'^^ For instance, if  the diagnosis o f Trisomy 21, otherwise known as

Vehmas, S. (2009) The ontology o f  disability and impairment: A Discussion o f  the Natural and Social 
Features, in: Shakespeare, T. Kristiansen, K. & Vehmas, S. (Eds.) Arguing about D isabilityr A Philosophical 
P erspective  (London and New York, Routledge) 42-56.

Searle, J. (1995) The Construction o f  Social Reality (N ew  York, Free Press).
Vehmas, S. (2008) A Realist Account o f  the Ontology o f  Impairment, Journal o f  M edical Ethics, 34(2), 93-

95.
Vehmas, supra 186, at 47.
Searle, supra 187, at 27, who considers that the height o f  a mountain is a brute fact, while the score o f  a 

baseball sam e is an institutional fact.

'’■ Vehmas, supra 186, at 47.
Ibid,
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Down syndrome, is very often considered as being socially constructed, in the sense that it is 

an invented term for a certain diagnosis,'^"* it remains that, at the outset o f this construction, 

there exists a biophysical phenomenon that is characterised by the presence o f an extra 

chromosome 21. This biological characteristic exists in itself, regardless o f the medical 

language. Someone has or does not have an extra chromosome 21. However, the process o f 

naming this particular phenomenon as ‘extra’ chromosome 21 shifts the focus from a brute 

fact to an institutional fact.'^^ The reason for this shift stems from the fact that using the term 

“extra” in this expression ‘extra chromosome 21 ’ necessarily suggests a linguistic 

classification that is established by medical discourses. It highlights the fact that this 

phenomenon creates an organism different from “normal organisms”, which do not have this 

extra chromosome 21.

This example demonstrates the complexity o f impairment. It is a complex operation that 

involves, not only the existence o f  a biophysical element, but also the identification o f  a social 

phenomenon that is dictated by societal norms. By referring to this language, the brute fact is 

institutionalised according to a set o f values present in a determined society.

The problem with this process o f  diagnosing and classifying one’s impairment according to 

certain norms is that it necessarily produces a “ looping effect o f human kind” .'^^ This 

looping effect means that, once people are classified in a certain way, they tend to conform to 

this classification and grow according to the image they have been inscribed.’ *̂ In this 

context, the language used to diagnose impairment and, thereafter, disability necessarily 

frames the personality o f the individual, his or her self-esteem and consequently dictates his 

or her way of life. People diagnosed with this characteristic often tend to change their self- 

worth and reorganise or re-evaluate their identity in virtue o f how they have been classified. 

This is so because o f the way people classified react to being so classified.

Ibid at 48.
Ibid.
Ibid.
Hacking, I. (2001) Madness: biological or constructed? in: Hacking, I. (Ed.) The Social Construction o f

What? (Cambridge, MA, Harvard University Press) at 34, 
Ibid.
Hacking names t 

(supra  197, at 102).

Ibid.
Hacking names this diagnosis the “interactive kind”, as opposed to the “natural kind” or indifferent kind
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For these reasons, diagnosis has very often been described as “making up people” .̂ ®̂ It 

worics as a status indicator that demonstrates the patient’s position in relation to the 

professionals’ one. This status indicator subsequently creates power positions,^'’’ which have 

been further analysed by Michel Foucault.

>  Foucault’s nominalist approach to disability

According to the nominalist a p p r o a c h , t h e  concept o f impairment is an historical and 

contingent product o f m odem  power.^®^ It cannot be value neutral, in the sense o f being 

merely descriptive. Instead, his approach posits that impairment is the product or ‘artefact’ o f 

this regime o f knowledge/power. Because medical science has the knowledge about the 

body, the description o f its characteristics and impairments contribute to some extent to its 

social and historical construction.'®'*

Foucault observed that the objectification and materialisation o f the body dates back the 18*'’ 

century when clinical discourses about the ‘body’ started to emerge. Through his historical 

analysis, he argued that the m odem body was the effect and object o f  medical examination, 

for it was often used, abused, transformed and subjugated.^®^ In this context, he pointed out 

that the relationship between the patient and the doctor was a vertical one. In the patient’s 

eyes, the doctor was a thaumaturge. As he noted:

“the patient would alienate him self in the physician, accepting entirely and in advance 

all his prestige, submitting from the very first to a will he experienced as magic, and to a 

science he regarded as prescience and divination, thus becoming the ideal and perfect 

correlative o f those powers he projected upon the doctor, pure object without any 

resistance except his own inertia

Hacking, “Kinds o f  People: Moving Targets” in the Tenth British A cadem y Lecture, 11 April at the British 
Academy, London, the British Academy. Online, available at http://www.britac.ac.uk/pubs/sre_pdf/hacking.pdf 

Searle, supra  187, at 85.
Foucault, M. (1989) The Birth o f  the Clinic (London, Routledge, first published 1963).
Tremain, S. (2002) On the subject o f  impairment, in: Corker and Shakespeare, supra  160, 32, at 34.
Ibid.
Duden, B, (1991) The Woman Beneath the Skin: A D octor's Patients in Eighteenth Century Germany 

(Cambridge, MA, Harvard University Press) at 1.
Foucault, M. (2006) The Birth o f  the Asylum, in: Foucault, M. (Ed.) Madness and Civilisation  (Khalfa, J. & 

Murphy, J. Trans.) (London, Routledge) at 260.
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Subsequent to this historical phenomenon, Foucault observed that clinical descriptions o f the 

body constituted new objects o f knowledge and information and created new realities and 

truths.^’’̂  The ultimate goal o f this discourse was to classify the subject according to, what 

Foucault called, the “dividing practices” . These practices refer to certain modes o f 

m anipulation that combine a scientific discourse with practices o f segregation and social 

exclusion in order to categorise, classify, distribute and manipulate subjects who are initially 

taken from an undifferentiated mass o f p e o p l e . I n  the case o f  individuals with disabilities, 

medical discourses influence the emergence o f divisions either internally -  as in within the 

individual him self -  or externally. These divisions subsequently construct a subject that 

adopted the new social identity as described by the medical discourse.^’”

Accordingly, Foucault concluded that this objectification o f the body in the clinical discourses
2 1 1brought into being a new regime o f power that he called “bio-power” . This concept o f bio

power highlights the “strategic tendency o f forms o f power/knowledge to work toward an 

increasingly comprehensive management o f life” .^ '“ In practice, this suggests that the 

Foucauldian regime o f power aims at rationalising the problems that human beings, when 

constituted as a population, may pose to governmental practice, in terms o f health, welfare, 

society and so on.‘ '^ The power/knowledge relationship becomes an agent o f transformation 

o f  human life and aims at producing and optimising the abilities o f  the human body, 

enhancing its economic utility and ensuring its political docility.’ It forms the impaired 

subject because its identity meets the requirements o f contemporary political arrangements.

Foucault, M. (1978) The H istory o f  Sexuality: Volume I An Introduction  (New York, Random House).
Interestingly, Foucault considered that being subject implies being subject to som eone else by control and 

dependence and tied to one’s identity by a conscience or self-knowledge. Foucault, M. (1982) The Subject and 
Power, C ritical Irtquirx’, 8(4), 111, at 777-778.

Ibid.
^'“ ibid.

Foucault, M. (1997) The Birth o f  Biopolitics, in: Foucault, M. (Ed.) Ethics: Subjectivity and Truth, (New  
York, N ew  Press) at 73.

Tremain, supra  203, at 35
Tremain, S. (2001) On the Government o f  Disability, Social Theory and Practice, 27(4), 617- 636, at 618.
Shakespeare and Corker, supra  160; see also Hughes and Paterson, supra 157, at 332. It is interesting to note 

that, for Foucault, political docility is created by the juridical power. Indeed, if  juridical power appears to 
regulate political life in purely negative way, that is, through repression, it actually governs subjects by guiding, 
influencing, and limiting their action in ways that seem to accord with the exercise o f  their freedom. To put the 
point another way, juridical power enables subjects to act in order to constrain them. By virtue o f  their 
subjection to these structures, subjects are in effect formed, defined and reproduced in accordance with the 
requirements o f  them (Foucault, The Subject and Power, 1982).
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As posited by Tremain, the category “impairments” was created in order to sustain, and even, 

augment current social arrangements.^'^

Following the emergence o f this regime o f bio-power, Foucault observed the emergence o f a 

new kind o f counter-politics, often organised by individuals belonging to this category o f 

“impairments” . Inasmuch as these individuals have been socially and historically constructed 

by governmental practices, Foucault argued that their counter-politics were in reality 

circumscribed by governmental practices which therefore neutralised their identity. He 

believed that “disciplinary power controls liberalism ’s production o f the politicised subject by 

neutralising its identity through normalising practices” .̂

From a Foucauldian perspective, impairment is no longer viewed as a unique biological 

fact, or a set o f universal biological characteristics objectively defined by diagnostic practices 

and susceptible to the medical discourses. Instead, impairment becomes a discursive practice, 

created by the modem power o f naming and diagnosing. As described by Hughes and 

Paterson, it is a naturalised product o f the relations o f power and o f the linguistic discourse o f 

normality. Like sex, it is an effect, rather than an origin, a performance rather than an
”̂17essence.* Accordingly, this approach suggests there is no such thing as normal or non

impaired body; but only a linguistic convention or cultural representation o f the concept o f
1 1 8impairment.

Besides this linguistic cultural phenomenon, there exists a second cultural phenomenon 

that contributes to the social construction o f the concept o f disability. This cultural 

phenomenon refers to the aesthetic oppression represented by the non-disabled gaze.

Tremain, supra  213, at 634.
■'* Brown, W. (1995) Stales o f  Injury: P ow er and Freedom in Late M odernity  (Princeton, Princeton University 
Press) 59, at 65, cited in Tremain, supra  213, at 634.

Hughes and Paterson, supra  157, at 333.
■'* Hughes, B. (2002)“Disability and the Body” in Shakespeare and Corker, supra  160, at 63.
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b. The aesthetic oppression o f the non-disabled gaze

In our somatic society, the body is at the heart o f our social life. It attracts all the 

attention and may constitute an element o f integration or segregation depending on its visual 

aspects. The phenomenological ontological approach highlights this phenomenon. It posits 

that the oppression that persons with disabilities suffer on a daily basis is closely related to the 

negative perception o f impairment in a somatic s o c i e t y . ^ I t  contends that observational 

practices are not neutral. In the same way than thinking about ‘im pairm ent’ as a neutral value 

is a delusion, the lucidity o f the eye also appears to be a fallacy. Vision is a social practice, 

which imposes itself on the field o f v i s i o n . I t  is premised upon a culturally produced 

‘scopic’ or ‘ocular regim e’, which has been dominated in our m odem  society by a Cartesian 

view that is itself “ocularcentric”^ '̂ since it proposes an unproblematic relationship between 

‘savoir et voir'

The French philosopher, Jean-Paul Sartre, whose work focused upon the relationship between 

looking at and being looked at, provided an interesting analysis o f the power o f the non

disabled gaze in constructing the impaired body.‘“^

According to Sartre’s phenomenological ontology, to be seen is to be objectified and, 

therefore, victimised.^^'' When we are subjected to the gaze o f other people, we have our 

objectivity disclosed to ourselves or, as mentioned by Sartre, we are “found o u f’ in our 

“objecthood” and become “self-conscious” . Q u o t i n g  his work:

“being seen constitutes me as a defenceless being for a freedom which is not my 

freedom. It is in this sense that we can consider ourselves as ‘slaves’ in so far as we 

appear to the other” .

Hughes, supra 52, at 557.
Hughes, supra 170, at 160.
Jay, M. (1994) D owncast Eyes: The Denigration o f  Vision in Twentieth Century French Thought (Berkeley, 

University o f California Press).
That is between knowing and seeing. See Hughes, supra  170, at 160.
Sartre, J.P. (2003) The Look, in: Sartre, J.P. (Ed.) Being and Nothingness: An E ssay on Phenom enological 

Ontology  (London, Routledge, first published in 1943), 245, at 276, cited in Hughes, supra  170, at 161-162.
Sartre, supra 223.

Ibid, at 297.
Sartre goes on by noting: “In so far as I am the object o f  values which come to qualify me without my being 

able to act on this qualification or even to know it, I am enslaved. ( . . . )  in so far as 1 am the instrument o f  
possibilities which are not my possibilities, whose pure presence beyond my being I can not even glimpse, and 
which deny my transcendence in order to constitute me as a means to ends o f  which I am ignorant -  I am in 
danger” (Sartre, supra  223, at 291).
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Sartre considered that to look at is to command a visual field. To be looked at is to become 

an object or be constituted as a means within the visual field o f the O th e r .A c c o r d in g ly ,  by 

being looked at, we become vulnerable and feel alienated from our own personality and our 

own self. To quote his work:

“I am no longer at the centre, but thrown to the periphery. I am in a world, which the 

Other has made alien for me, for the Other’s look embraces my being and correlatively 

the walls, the door, the keyhole. ( ...)  I am ( .. .)  in the midst o f a world which flows 

towards the Other.”^“^

In this pessimistic view, sight is perceived as being despotic and constitutes “the devil’s 

part”“" ,̂ embodying the ultimate sanction.’ ®̂

Interestingly, a parallel can be drawn between Sartre’s phenomenological approach and the 

nominalist approach o f Foucault. Like Sartre, Foucault viewed the eyes as an “instrument of 

power”, considering sight not only as an element o f vision, but also as an element of 

knowledge.'^' As he pointed out, to be looked at is to sense a loss o f power and the feeling
”̂ 32that this power is scrutinising the surface o f one’s body.“ The only difference that emerges 

from these two philosophical perspectives is that Foucault did not identify expressly the gaze 

as an oppressive tool. He merely considered sight as an institutional form o f domination and, 

therefore, o f regulation."^^ In contrast, Sartre identified the gaze as an element o f oppression 

or, as he called it, “a praxis o f oppression” , which may constitute an important element in the 

process o f constructing socially the category o f persons with disabilities.^^"^

In our somatic society, the non-impaired gaze shapes, victimises and stigmatises the 

impaired body. From their perspectives, the impaired body is visually and discursively

Ibid, at 285 , see  also at 282 in w hich Sartre points out; “W hat 1 apprehend im m ediately w hen 1 hear the 
branches crackling behind m e is not that there is som eone there; it is that I am vulnerable, that I have a body  
w hich can be hurt, that 1 occupy a p lace and that I can not in any case escape from the space in w h ich  I am 
without defense -  in short, that I am seen".

Ibid at 289.
A s Sartre fam ously wrote: “L ’enfer, c ’est les autres” (ibid).
Cited in Synnott, A . (1993) The B ody  S ocia l: Sym bolism , S e lf  a n d  S o c ie ty  (London, R outledge), at 215.
H ughes, su pra  170, at 162.
Turner, B. (1 9 9 6 ) The B ody  a n d  S o c iety  (London, SA G E ) at 160.
Sartre, J. P. (1 9 6 0 ) C ritiqu e d e  la R aison  D ia lec tiq u e  (Paris, Gallim ard).
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constituted as alterity and, therefore, as a s p e c t a c l e . T h e  gaze o f persons without 

disabilities constitutes a process o f validation or invalidation. It is a ‘constituent pow er’, 

which fixes an identity to someone or subdues an individual to an i d e n t i t y . T o  use 

Foucault’s terms, the gaze becomes a carnal point o f  view.“^̂  It becomes the point o f view o f 

‘perfection’, the point o f view o f the non-impaired individuals and the point o f view o f 

“normality”, which is merely a creation o f “hierarchical observation” .” *̂ It follows, then, that 

this carnal point o f view is the point o f view of the seer, who is again necessarily male, white, 

heterosexual, non-disabled and o f course invulnerable. Consequently, the carnal point o f 

view is a cognitive, aesthetic, moral and political point o f  view, which has been made by and 

in the image and likeness o f non-impaired people.^^^ In this context, bodies are not simply 

seen, they are read, and read through these hierarchical categories.

The phenomenological ontology o f disability reminds us that we live in a society that solely 

focuses on the aesthetic appearance o f  someone’s body and in which beauty and goodness 

constitute the norms. Contemporary visual culture is obsessed with appearance and image.^"*' 

As a result, the body becomes a “project” '̂̂ ", an object amenable to “stylisation”"'*̂  and to 

correction. If  the body loses its normal characteristics, it is fixed through plastic and cosmetic 

surgery, special diet, programmes and so on. It is nowadays common to see young women 

using Botox or plastic surgeries in order to sculpt their body in the way that would be closer 

to what they consider as the perfect body. The obvious consequence o f this aesthetic and 

somatic oppression is that the impaired bodies do not fit within this aesthetic mould and 

represent, accordingly, a moral f a i l u r e . I m p a i r e d  people experience a discriminatory gaze 

from the non-impaired individuals and this gaze constitutes in fact an act o f invalidation. 

This act of invalidation through the non-impaired gaze appears to be in perfect harmony with 

the ethic behind medical classifications. It identifies impairment as a ‘tragedy’, an 

abnormality, a dysfunction, a pathology, a flaw, a deficit, a lack o f  wholeness, or a ‘crying

Ibid, at 163.
Jay, supra 222, at 295.
Foucault, supra 206.
Ibid.
Huahes, supra 170, at 164.

'̂ “ib.d
Jenks, C. (1995) Visual Culture (London, Routledge).
Giddens, A. (1991) M odernity and Self-Identity (Cambridge, Polity Press). 
Featherstone, M. (1991) Consumer Culture and Postm odernism  (London, Sage). 
Hughes, supra 52, at 561.
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shame’.S u b s e q u e n t l y ,  this non-impaired gaze is necessarily associated with the medical 

gaze and with all the consequences that it embodies.

From this perspective, we learn that disability is experienced in, on and through the body and 

the gaze o f people without disabilities. It is experienced from the perspective o f 

impairment and from the social and aesthetic characteristics o f a somatic society. In this 

context, disability and impairment do not constitute separate Cartesian compartments. As 

correctly pointed out by Hughes and Paterson, they both participate in a complex 

interpenetration o f oppression and affliction:

“the body is the stuff o f human affliction and affectivity as well as the subject/object o f
247oppression .

Both have a biological history and a sociological history. The institution o f language and the 

gaze o f non-impaired people, which are profoundly cultural acts, constitute important 

elements in constructing both concepts. I f  the gaze is constituted by a particular way of 

seeing and knowing so is the linguistic discourse. Both phenomena are constitutive o f social 

and cultural relationships, including patterns o f oppression, validation, discrimination and 

therefore exclusion. If  the gaze sees through, language speaks through, both constructing 

political discourses, especially discourses on disability and impairment.

Despite the significant improvement the postmodernist version o f the social model o f 

disability has brought in understanding disability as a complex phenomenon involving 

medical, social, environmental and structural factors, this version remains limited. As will be 

seen in the next paragraph, the solutions suggested by this version, in particular, and by the 

social model, in general, are premised upon the idea o f corrective justice and, therefore, 

associated with a formal approach to equality. This association has important negative 

impacts on the lives o f persons with disabilities.

Part I, supra at 17; see also, Hughes, supra  170, at 165. 
Hughes and Paterson, supra  157, at 335.
Ibid.
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3. The limits o f  the social ontoloev o f  disability

The social model o f disability faces two inherent limits that are linked to the way a 

society responds to the discrimination, oppression and exclusion o f persons with 

disabilities.^''* The first limit refers to its exclusive reliance on a formal approach to equality 

as a solution to discrimination (a). '̂*  ̂ This leads to a second limit, which refers to the scope o f 

its solution. As will be seen, the solution advocated by the social model o f disability fails to 

include the protection o f second-generation human rights, such as the right to education (b).^^°

a. The reliance on a formal approach to equality

Despite the plurality o f its versions, the social ontology o f disability argues, in essence, 

that disability is socially and culturally constructed by social, environmental and political 

practices. Put another way, the social environment o f our society constitutes the primary 

cause o f disadvantage and discrimination against persons with disabilities. In response to 

these forms o f exclusion, the social ontology favours the enactment o f measures that would 

remove social and environmental barriers and ultimately integrate persons with disabilities 

within s o c i e t y . T h e  provision o f wheelchair ramps at the entrance o f buildings and in 

public transports is a typical example o f altering the disabling environment in order to 

integrate people with disabilities.

The problem with this type o f response to disability is that it remains solely inadequate and 

insufficient. The enactment o f anti-discrimination measures or establishment o f  reasonable 

workplace accommodations are solutions based on a formal approach to equality, also known
^52as the sameness approach or symmetrical approach." They ensure equal access to societal 

services and equal treatment, but do not guarantee a more substantive approach to equality. If 

we go back to our previous example o f  wheelchair ram ps’ provision, the introduction o f this 

accommodation allows persons with physical disabilities to have access to buildings o f their 

choice and use public transports on an equal basis with others. The problem is that this equal 

treatment does not necessarily guarantee equality o f opportunities.

See Stein, supra 6, at 91 onwards; and Stein & Stein, supra  6, at 1208 onwards.
'^ ’ Ibid.
^^“ Ibid.

See, for example, Barnes, supra  65; Stein, supra  6, at 91 and Stein & Stein, supra 6, at 1209.
Amardottir, O. (2009) A Future o f  Multidimensional Disadvantage Equality?, in: Quinn, G. & Amardottir, 

O., supra 6, 41, at 47.
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The social model o f disability relies exclusively on the idea o f a formal right to exactly the 

same equal treatm ent as others, regardless o f the possible unequal opportunities or outcomes 

that may flow from it.^^  ̂ It is built upon the Aristotelian maxim that treats like cases alike 

and unlike cases unalike.^^"* It understands equality in terms o f sameness. W hen 

individuals are seen to be the same, but are not treated the same, their treatment is considered 

unreasonable and arbitrary and is prohibited by laŵ  as unequal under the “likes alike” 

principle. Conversely, when individuals are seen as being different, the “like alike” principle 

suggests that they can be treated differently without this treatment being considered as 

unequal -  as they are unlike, they can be treated unalike.‘ ^̂  As persons with disabilities are 

different, they can be treated differently without this treatment being considered as unlawful.

The formal conception o f equality does not challenge the traditional approach, according to 

which equality is assimilated to sameness and difference to o t h e r n e s s . I t  protects equally 

all human beings from direct discrimination, but does not protect them from indirect 

discrimination, therefore avoiding real differences.*^^ It fails to move beyond, what Quinn 

calls, the “equality as neutrality philosophy”*̂  ̂and to take the additional step o f providing 

equality o f opportunity.

This first limit o f the social model o f disability is further explained by the second and 

more problematic limit, which refers to the exclusion o f second-generation’s rights.

b. The exclusion o f second-generation human rights

Stein points out that, because the social ontology o f disability is exclusively based upon 

a formal approach to equality, its solutions can only be pertinent in the case o f first-generation

Ibid.
S ilvers, su p ra  53.
A ristotle, (1 9 8 0 ) E th ica  N icom achea, (A ckrill, J. L. & Urm son, J. O ., eds.) (R oss, W. Trans.) (O xford, 

O xford U niversity Press); A ristotle (1 9 4 3 ) The P o litic s  (Jowett, B. Trans.) (London, The M odem  Library). 
M acK innon, C. (2 0 0 1 ) Sex equ a lity  (Foundation Press) at 12-17, 35 -3 8 , 43 -50 .
Am ardottir, su pra  2 52 , at 48.
Ibid.
Q uinn, G. & D egener, T. (2002) The moral authority for change: Hum an Rights values and the W orldw ide  

Process o f  D isab ility  R eform , su pra  1, at 16.
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rights -  that is, civil and political rights -  in the sense that only this generation o f  rights can 

be effectively vindicated by antidiscrimination measures or reasonable accommodations.^^® 

W ith regard to second-generation rights, its scope fails to vindicate them, as these rights are 

based upon the notion o f social justice rather than corrective justice.^^' As will be developed 

in the next chapter, second-generation rights essentially aim at guaranteeing equal opportunity 

by ensuring that every human being benefits from the same opportunity to participate 

effectively and successfiilly in society, solely by virtue o f his or her equal human dignity and 

equal human w o r t h . I n  essence, second-generation rights accept human difference and 

promote an inclusive ethos based on equity, social justice and respect o f human rights.

The fact that the social model o f  disability relies on this formal approach to equality 

implies that persons with disabilities may not benefit from the same opportunities to have 

their social, economic and cultural rights vindicated on an equal basis with persons without 

disabilities. For instance, if persons with disabilities may have their right to access to primary 

education free o f charge and recognised on an equal basis with others, this recognition does 

not entail a right to be treated as an equal and benefit from the same opportunities to learn 

meaningfully and successfully on an equal basis with others.

In reality, the social model o f disability fails to provide a convincing understanding o f what is 

disability and effective solutions that recognise and respect human differences and therefore 

human diversity in today’s society. It fails to do so because it still relies on ontological 

arguments that posit a distinction between the abled-body and the disabled-body. Although 

its insights into the sociological nature as well as the biological nature o f impairment have 

been crucial in shifting attitudes away from the abnormal and individual interpretation o f the 

medical model to a more social and cultural interpretation, its different versions still construct 

disability in comparison with the norm o f able-bodiness. They still rely on sets o f values and 

unchallenged hypotheses that view disability as abnormal, unfortunate, and in need o f 

correction.

Stein, supra 6, at 91 and Stein & Stein, supra  6, at 1208 onwards.
Ibid.
Ibid; see also Rawls, J. (1971) A Theory o f  Justice (Cambridge, MA, Harvard University Press) 302-303, 

defining distributive justice generally as the theory that “all social primary goods-liberty and opportunity, 
income and wealth, and the bases o f  s e l f  respect are to be distributed equally unless an unequal distribution o f  
any or all o f  these good sis to the advantage o f  the least favoured”.

This point w ill be further developed in Chapter 6, infra.
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In this context, it is unsurprising that the social ontology o f disability fails to provide adequate 

solutions that would ultimately include, not integrate, persons with disabilities in our society. 

Equal treatment and reasonable accommodations do not remove the social stigma, shame or 

disgust that persons with disabilities still experience on a daily-basis.'^"* In addition to a right 

to equal treatment, persons with disabilities need to benefit from a right to treatment as an 

equal, to use Dworkin’s e x p r e s s i o n . T h e y  are entitled to the right to be treated with the 

same respect, dignity and concern than persons without disabilities. As noted by Bickenbach, 

treating people with disabilities in the same way than everyone else, but not with the same 

moral worth than everyone else, can be, in many situations, extremely disadvantageous to 

them, if  not insulting.^*’®

In this context, one may wonder how disability shall be defined without relying on these 

ontological arguments. The last part o f the chapter contends that moving away from 

ontological arguments requires changing our values system. It requires a more holistic 

understanding o f disability as a sign o f human diversity and as a human right. It requires our 

society to reject concepts such as normal, abnormal and pathological and acknowledge 

difference, diversity and plurality. Once this shift occurs, changes in attitude towards persons 

with disabilities will be inevitable.

III. The human rights-based approach to disability

The human rights-based approach to disability is the most recent model that is currently 

advocated by the disability rights movement, persons with disabilities and academics at the 

national as well as international l e v e l s . I t  emphasises the complexity o f disability and its 

multidimensional and relational nature.

See N ussbaum , M. (2 0 0 4 ) H iding  fo rm  Humanity^: Sham e, D isg u s t a n d  the L a w  (Princeton, Princeton  
U niversity Press).

Dw orkin, R. (1 9 7 7 ) Reverse D iscrim ination, in: D w orkin, R. (E d .) Taking R igh ts S eriou sly  (Cam bridge, M A, 
Harvard U niversity Press); see  also, B ickenbach, “Equality and D isab lem ent”, su p ra  58, at 240.

Ibid.
For a literature on the human rights-based approach to d isability , see  Stein, su p ra  6; Quinn and D egener, 

su p ra  1; Quinn and Am ardottir, su pra  6; M egret, F. (2 0 0 8 ) The D isab ilities C onvention: Hum an R ights o f
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This model embodies two philosophical perspectives. On the one hand, it relies on the best 

attributes o f the poststructuralist version o f disability, rejecting the limited scopes o f its 

s o l u t i o n s . O n  the other hand, the model embodies the structure o f the capability approach, 

initially developed by the Nobel price-winning economist, Amartya Sen, and refined by the 

philosopher, Martha Nussbaum (1).'™ This latter approach contends that disability is an 

aspect o f the complexity o f human heterogeneities and, a fortiori, an aspect o f the complexity 

o f individuals in their interaction with their physical, economic, social and cultural
271environment. 

Together, these two philosophical perspectives form the “human rights paradigm”, a s  

currently embodied within the UN Convention on the Rights o f Persons with Disabilities (2).

1. The capability approach 

Initially formulated by the economist, Amartya Sen,^^^ the capability approach has been 

further refined by the philosopher, Martha N u s s b a u m . I t s  developm ent provides some 

interesting and novel insights into the debate on disability, as its arguments provide a more
275holistic and humanistic understanding o f what is disability and o f how one should perceive 

persons with disabilities in today’s society. It represents a steppingstone towards the 

establishment o f a human rights-based framework on disability.

Persons with D isab ilities or D isab ility  Rights?, H um an R igh ts Q u arterly , 3 0 (2 ), 4 9 6 -5 2 3 ; Stein, M. (2 0 0 7 ) A  
quick overview  o f  the United Nations Convention on the R ights o f  Persons w ith D isab ilities and its Im plications  
for Am ericans w ith D isab ilities, M ental a n d  P h ysica l D isa b ility  L a w  R ep o rter , 31 , 67 9 -6 8 3 .

Pointing out the interactionist nature o f  disability, the International C lassification  o f  F unctioning, D isab ility  
and Health suggests a b iopsychosocia l m odel, according to w h ich  disab ility  is the outcom e o f  interactions 
betw een health conditions and contextual factors (see , ICF, T ow ards a  C om m on L a n gu age  f o r  F unctioning, 
D isa b ility  a n d  H ealth , W H O, 2002 , G eneva, W H O /E IP /G P E /C A S/01.3 , at 10).

Stein, su pra  6 , at 93; see  also, B ickenbach, su pra  58, at 240.
Sen, A. (1 9 8 5 ) C om m odities a n d  C apabilities, Vol. 7. P ro fe sso r  D o c to r  P. H ennipm au L ec tu res in 

E conom ics: Theor\\ Institutions, P o licy  (Am sterdam , E lsevier), and also  D eve lo p m en t as F reedom  (1999); and 
Nussbaum , M. (2 0 0 5 ) F ron tiers o f  Justice: D isa b ility , N ation a lity , S p ec ies  M em bersh ip  (Cam bridge, M A, 
Harvard U niversity Press).

Terzi, L. (2 0 0 5 ) A  capability Perspective on Impairment, D isab ility , and Special N eeds: Tow ards Social 
Justice in Education, Theory a n d  R esearch  in E ducation , 3 (2), 197-223 , at 208.

Stein, su pra  6, at 93; see also, Quinn and D egener, su p ra  1.
Sen, A . ( \9 9 2 )  In equ ality  R eexam ined  {O xford , O xford U niversity Press).
Nussbaum , su p ra  270; see  also, Nussbaum , M. (1 9 9 2 ) Human Functioning and Socia l Justice: In D efen se  o f  

Aristotelian Essentialism , P o litic a l Theory, 20(2), 202-246 .
For an analysis o f  the capability approach w ithin the d isab ility  fram ework, see  Mitra, S. (2 0 0 6 ) The 

Capability Approach and D isability, Journal o f  D isa b ility  P o lic y  S tudies, 16(4), 2 3 6 -2 4 7 , at 238; and Terzi, 
su pra  271.
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Before reviewing its present approach, as developed by the philosopher, Martha Nussbaum 

(b), it is noteworthy to go back to its initial version, as conceptualised by Amartya Sen (a).

a. Sen’s capability approach

Sen’s capability approach was initially developed as a framework to analyse different 

welfare economic concepts, linked to the conceptualisation o f human development and the 

assessment o f p o v e r t y . H i s  work essentially focuses on analysing the type o f  life people 

are able to live, that is, on their capability to achieve or succeed in being and doing.‘ ^̂  In so 

doing, Sen identifies each individual’s well-being and the freedom to achieve it.

W ithin this framework, Sen distinguishes two concepts that are cornerstone o f his 

development. These concepts are “functionings” and “capabilities” .̂ ^̂  According to Sen, 

functionings refer to the “beings and doings” that constitute “a person’s being” . In 

essence, functionings either refer to the elementary states or activities o f someone’s being -  

such as being adequately nourished -  or to more complex states -  such as being in good 

health, being happy, being calm, self-respectful or taking part in the life o f the community.^^*’ 

Accordingly, functionings represent the elementary states constitutive o f a person’s being and 

living.

In contrast, capabilities refer to the freedom to choose to use certain functionings.^^^ In this 

sense. Sen assimilates capabilities with potential functionings or real opportunities or 

freedoms to achieve valuable functionings.^^^ To quote his work:

Sen, supra TTi.
Mitra, supra 275, at 238.
Sen, supra TTi, at 39.
Ibid, also noting that since functionings are constitutive o f  a person’s being, “an evaluation o f  a person’s 

well-being has to take the form o f  an assessment o f  these constitutive elements”. See also, Terzi, supra 271, at 
204.

Sen, supra 273, at 39.
Terzi, supra 271, at 204 and Mitra, supra  275, at 238.
Terzi, supra 271, at 204.
Sen, supra 273, at 40.
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“Capabilities represent various combinations o f  functionings (beings and doings) that 

the person can achieve. Capability is, thus, a set o f vectors o f functionings, reflecting 

the person’s freedom to lead one type o f life or another” .'^"'

In essence, functionings are the subjects o f capabilities, but they also constitute the 

capabilities that a person chooses to achieve -  what he or she is capable, wants to be capable 

or should be capable to be and to do.

To illustrate this distinction between capabilities and functionings, the example o f  a person 

starving and a person fasting is often referred to.^^*’ In both cases, Sen argues that the 

individuals achieve the same functioning, that is, m a l n o u r i s h m e n t . H o w e v e r ,  their 

capabilities are different. The person starving is clearly deprived o f the capability, that is, the 

real freedom o f choosing whether to eat or to abstain from eating. In contrast, the person who 

fasts has the freedom or the capability to choose not to eat.^*^ Put another way, if  a person is 

starving for whatever reasons, this person has capabilities, whilst the other, who is starving 

due to paucity or scarcity o f food, is deprived o f  any capabilities.’^̂

Applying Sen’s capability approach to disability studies provides some interesting 

elements in understanding the nature o f  disability. Although Sen does not directly refer to the 

concept of disability in his work - his focus being more on the well-being o f an individual and 

on whether health equity may be analysed as part o f the justice o f social arrangements^^® - his 

work is nevertheless filled with references to persons with impairments or chronic illnesses.

In particular, Sen is curious to understand the impact that impairment may have on som eone’s 

capabilities and therefore on his well-being. “ His framework provides the basis for 

understanding disability as a sign o f  human diversity and as representing a relational

Mitra, supra 275, at 239.
Sen, supra 273, at 52.
Ibid.
Ibid.
See also Mitra, supra  275, at 238, and Terzi, supra  271, at 240.
Sen, A. (2002) Why Health Equity?, Health Economics, 11, 659; see also Terzi, supra  271, at 240.
See, for instance. Sen, supra  270, at 5 and 10; Sen, supra  273, at 107; Sen, D evelopm ent as freedom  (1999, 

New York) at 74 and 88; Sen, A. (2001) Symposium on Amartya Sen’s philosophy: 4 Reply, Economics and  
Politics, 17(1), 51, at 54; and Sen, supra  290, at 663. See also, Terzi, supra  271, at 247.

Terzi, supra 271, at 240.
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phenomenon, which involves both impairment and the adequacy -  or inadequacy -  of the 

social and cultural environment.

Under the capability approach, impairment becomes a personal feature or characteristic that 

may affect certain functionings, such as walking, learning, communicating and so on.^^  ̂ A 

person with impairment and, a fortiori, with limited functionings may become a person with 

disability if this person is deprived of the practical opportunities to do or be what he wants to 

do or be." '̂* In this context, disability becomes a deprivation of capabilities, which results 

from the interaction between impairment and the external environment. Interestingly, if 

disability necessarily implies impairment, the contrary does not always hold true; a person 

with impairment, or limited functionings, does not always become a person with disability, or 

deprived of capabilities.

The distinction between deprivation of functionings and deprivation of capabilities may be 

best used to explain this c o r r e l a t i o n . A t  the capability level, disability occurs when the 

individual is deprived of practical opportunities or freedom to choose what he wants to do or 

be. In this sense, disability is referred to as “potential disability” . A t  the functioning level, 

however, the question of whether the individual is actually disabled depends primarily on 

whether the impairment in question causes restrictions on the individual’s functionings.'^^ 

Put another way, at the functioning level, the focus is on what an individual is actually doing 

(or being), and on what this individual succeeds in doing and/or being.“^̂  If an individual 

cannot do or be the thing that he or she wants to do or be, then he or she becomes disabled at 

the functionings level. Interestingly, the fact that a disability is a deprivation of 

fijnctionings does not necessarily imply that it is also a deprivation of capabilities. Depending 

on the self-esteem of the person and on other external parameters, such as the resources 

available to this individual and the adequacy of the social environment surrounding the 

person’s living, one may suffer from one deprivation, or the other or both.^^’

Ibid.
- ’ ^ i b i d .

M itra, supra  275, at 241,
Ibid.
Ibid.
Ibid.
See also Terzi, supra  271, at 240.
Ibid, in this context, she nam es disability at the functioning level “ actual disability” 
M itra, supra  275, at 241.
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To illustrate this point, let us consider an individual with an intellectual disability and let us 

imagine that this individual intends to pursue his education at the third level and achieve a 

higher education degree. It is patent that this person may consider his intellectual disability as 

a deprivation o f  functionings, in the sense that his intellectual disability limits certain o f  his 

fiinctionings, such as reading, writing, learning, critically analysing and so on. In this sense, 

his disability involves a deprivation o f  functionings. This restriction in functionings may be 

further aggravated by the inadequacy o f  the surrounding environment (i.e. inappropriate 

educational supports and staffs, inappropriate environmental structures, low expectations 

from the teaching profession, and so on). In this hypothesis, on top o f his deprivation at the 

functioning level, this person with intellectual disability experiences a second deprivation at 

the capability level -  that is, in his freedom to choose whether or not to pursue his education 

and achieve a higher education degree. He is deprived o f choosing the lifestyle he may want 

to have and, a fortiori, deprived o f achieving his own well-being. On the contrary, if  this 

person benefits from adequate educational supports and equal opportunity to learn 

successfully and meaningfully during his degree, then his experience is only limited by his 

functionings, which have no impact on his ability to choose what he wants to be and/or do. In 

this latter situation, his deprivation o f  functionings is not accompanied with a deprivation o f 

capabilities.

Accordingly, when we apply the capability approach to disability studies, it appears that 

disability becomes a relational phenomenon. It is best understood as the product o f the 

interaction between som eone’s functionings and the outside world and illustrates in fact the 

diversity o f human nature. As pointed out by Sen, human beings are different in four 

fundamental ways.^°* First, we are different in respect to our personal characteristics;^^^ 

secondly, we are different with respect to the external circumstances that surround our living 

experience;^**'’ thirdly, we differ from each other because o f our different abilities to convert 

resources into actual freedom;^**^ finally, we are different in the way we conceptualise the 

notion o f goods and, therefore, its ends or objectives.^**®

Sen, supra 273, at 1, 20, and 27-28. 
Ibid; see also, Terzi, supra 271, at 205. 
Sen, supra 273, at 1, 20 and 27-28.
Ibid at 85.
Terzi, supra 271, at 205.
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This understanding o f  human difference is crucial for recognising persons with disabilities as 

human beings, with equal rights and equal human worth. W ithin that framework, disability is 

synonymous with diversity, difference and plurality.

Based on this humanistic approach, Martha Nussbaum suggests another version o f the 

capability approach, which pays more attention to the positive obligations owed by 

governments to ensure that every human being reach his or her full human potential.

b. Nussbaum ’s capability approach

Nussbaum ’s capability approach adopts Sen’s concept o f capability, but refines it in a 

significant different way. In Frontiers o f  Justice: Disability’, Nationality’, Species
308Membership, Nussbaum considers the idea o f capability within a more universal 

dimension. She refers to a list o f  ten central human capabilities that define, in the first place, 

human beings and, a fortiori, the threshold below which one cannot achieve human 

flourishing and, a fortiori, be considered as a real human being.

Amongst these ten central human capacities^'® are “life” -  that is, the faculty to live one’s full 

lifespan -  “bodily health” -  that is, the capacity to have a good health -  “bodily integrity” -  

that is, the freedom o f movement and bodily sovereignty -  “senses, imagination, and thought”

-  that is, thinking and expressing oneself in a “truly human way” -  “emotions” -  that is, to 

love, to grieve, to be angry, to mourn -  “practical reason” -  i.e., being able to form a 

conception o f what is good and engage in critical philosophy o f life generally -  “affiliation” -  

which refers to self-respect, empathy and consideration for others -  “play” -  that is, being 

able to laugh, to play and enjoy recreational activities -  “other species” -  that is, the ability to 

communicate with other species in the biosphere -  “control over one’s political environm ent”

-  via meaningful democratic participation -  and “material surroundings” -  through property

See, Stein, supra  6, at 99.
Nussbaum, supra  271; see also Terzi, supra  271, at 210.
See also, Nussbaum, M. (2000) Women and Human Developm ent: The C apabilities Approach  (Cambridge, 

MA, Harvard University Press) at 12.
This enumeration is also based on the work o f  Stein, supra  6, at 99.
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ownership and employment.^" Nussbaum classifies these ten capabilities into two categories: 

she identifies some capabilities as basic capabilities and others as internal capabilities.^'^ 

Basic capabilities are defined as the natural basic equipment o f individuals, whilst internal 

capacities refer to the more “developed states o f the person that are sufficient conditions for 

the exercise o f the requisite function”.^'^

According to Nussbaum, all these ten human capabilities are central to human beings. They 

define “the presence or absence o f human life.” '̂'* Because they are intrinsically rooted in the 

human condition, these ten capabilities are consequently universal in nature. They highlight 

the moral worth and equal human dignity o f each and every one o f us.^’  ̂ As she points out, 

when one asks the question, central to the capabilities approach, o f “what is this person 

actually able to do and to be?” one necessarily refers to the core human capabilities, the 

absence o f which would preclude the possibility o f leading a “truly human life” .^’^

By establishing this set o f universal capabilities, Nussbaum ’s capability approach sets 

the basis for social minimum and positive obligations that any government has to fulfil in 

order to provide the means for its citizens to flourish and achieve their full human potential.^ 

Interestingly, Nussbaum notes that, if governments cannot distribute the capabilities essential 

to human beings, such as the Rawlsian concept o f “natural goods’’,^'* they can, however, 

provide decent social policy that would guarantee the social basis for the development o f 

central human capabilities.^'^ Referring to an example she often provides, “governments 

cannot make all women emotionally healthy” ; however “they can do quite a lot to influence 

emotional health through suitable policies,” such as establishing a decent family law, rape 

prohibition and prosecution, anti-discrimination law and so on.

Her theory is noteworthy for it provides a legal and philosophical framework that includes the 

realisation o f social, economic and cultural rights. She argues that, to be considered as just

Ibid.
Nussbaum, supra 309, at 84.
Ibid; see also, Terzi, supra 271, at 210.
Nussbaum, supra 309, at 76.

^'^Ibid, at 1.
Ibid at 71, quoted in Terzi, supra 271, at 211.
Nussbaum, supra 309, at 74.
Rawls, J. (1971) ^  Theory o f  Justice (Cambridge, MA) at 62, cited in Stein, supra 6, at 99.
Nussbaum, supra 309, at 74.
Ibid at 82.
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3^1political arrangements, ‘ a government must provide sufficient resources to enable the 

flourishing o f each individual up to the basic threshold level o f the ten central human 

c a p a b i l i t i e s . A s  each capability is a separate component, each one o f them must be 

provided with sufficient resources. This ultimately prevents a government from providing 

extra resources for one capability, whilst denying or limiting the resources for the other
• 3^3capabilities. “

Nussbaum ’s capability approach is enlightening and appears to provide a practical 

framework for understanding disability as an aspect o f human diversity. Emphasising the 

human dignity and human worth o f theoretically every human being, the obvious 

consequence o f her approach is that each individual has to be treated as an end in itself, rather 

than a means to an end.^ "̂* This implies that governments hold moral positive obligations 

towards every o f their citizens to provide them with the necessary means through which they 

can flourish and reach their full human potential.

Although her universal dimension o f the capability approach has been widely welcomed by 

disability rights advocates, one major problem remains in her theory. Not everybody is 

actually included within her equal framework o f capabilities.

c. The exclusionary limit o f the capability approach

As pointed out by Stein, Nussbaum ’s capabilities approach falls short as a universal 

human rights theory. In order to set a limit on who should receive resources from the State, 

she argues that the qualities o f living a dignified human life have to be defined by a set o f ten 

central human capabilities, below which one cannot be deemed to live a “truly human life” .^’  ̂

The obvious consequence o f this normative or functioning framework is that her theory does

In contrast to the justice o f  social arrangements, developed by Sen, supra  273, at 52.
Stein & Stein, supra  6, at 1217.
Ibid. at 1218.
Stein, supra  6, at 100.
Ibid.
Ibid.
Nussbaum, supra  309, at 78-80, see also Stein &Stein, supra  6, at 1218.

58



A rduin  Sarah 
0 9 2 6 3 9 2 1 2

not fully recognise the humanity and equality o f every human being. Her theory actually 

excludes certain persons with disabilities, who cannot reach all o f  the ten central human 

capabilities. ‘ This is the case, for instance, o f persons with severe intellectual disabilities, 

who necessarily function below the threshold she has set up. Due to the complexity o f their 

disability, these persons will never be able to fulfil her fourth human requirement, that is, 

thinking and expressing oneself in a “truly human way”. Similarly, some o f them will never 

be able to hold practical views on how the world functions or understand the political 

environment that surrounds their live or simply be able to hold a job , own a house or have a 

family.

In this context, her theory reduces these individuals to beings -  or shall we say ‘things’ -  not
3^9“worthy of human dignity”. ‘ She identifies them as being “extremely unfortunate” and as 

existing at a level “beneath which a decently dignified life for citizens is not available” .̂ ®̂ 

She has advanced this argument on several occasions, namely when referring to the cases o f 

certain children with severe intellectual disabilities, such as the case o f Sesha, who is a young 

woman with cerebral p a l s y . N u s s b a u m  has argued that, because Sesha could not attain the 

threshold of capabilities needed to live “a fully human life”, two possibilities arose: “either 

we say that Sesha has a different form o f life altogether, or we say that she will never be able 

to have a flourishing human life, despite our best efforts” . Ultimately, Nussbaum 

concludes that a just society would have, if  scientifically possible, genetically removed 

Sesha’s disabilities from society.” ^

This last comment is disappointing, disturbing and worrying. It removes any humanistic 

ethos that Nussbaum ’s philosophy may have pretended to embody. To some extent, it reveals 

that her capability approach embodies solutions that are not too far from “positive eugenics” 

practices, which appear to be widely used in today’s s o c i e t y . I n  this sense, her comment 

assimilates her version o f the capability approach to the medical model o f disability. It 

reveals that the normative framework she has established still relies on the ontological

Stein & Stein, supra  6, at 1218.
Nussbaum, supra  309, at 181.
Ibid at 192, also quoted in Stein, supra  6, at 105.
Beside Sesha, who is the daughter o f  the American Feminist author and disability activist Eva Kittay, 

Nussbaum also refers to Jamie, who has Down syndrome, and to her nephew, Arthur, who Asperger and 
Tourette syndromes (Nussbaum, supra  309, at 97, 133-136). See also Stein, supra  6, at 107-108.

Nussbaum, supra  309, at 187.
Ibid, at 192-193.
These practices refer to prenatal screening and genetic engineering, which has not worked on the human body 

so far. For fiirther details, see Davis, L. (2002) Bending over Backwards: D isability, Dismodernism and Other 
Difficult Positions (New York, New York University Press) at 21.
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dichotomy between what is normal and what is pathological. Although her version does not 

expressly refer to these terms, “normal” and “abnorm al”, it nonetheless clearly embodies the 

medical philosophy o f the medical model o f disability, which sees disability as something 

abnormal and belittles persons with disabilities as objects instead o f subjects o f rights.

Accordingly, despite the novelty o f N ussbaum ’s capabilities approach in attempting to 

include issues o f social justice and equality within the capability framework, the threshold o f 

her normative framework prevents her theory from being qualified as humanistic. As pointed 

out by Donnelly, “human rights are, literally, the rights that one has simply because one is a 

human being (...). Human rights are equal rights: one either is or is not a human being and, 

therefore, has the same human rights as everyone else (or none at all)” .̂ ^̂

In response to her approach on the lives o f certain persons with severe intellectual disabilities, 

disability activists have counterclaimed that, even though these persons may not be able to

reach the ten central capabilities, they can still have a very good life, full o f joy, o f love, o f

laughter, o f  humanity, a life that includes the appreciation o f  music, food, travel, community, 

games and c u l t u r e . I f  some o f them cannot read a book or write a letter or engage in an in- 

depth philosophical or political conversation, or simply have a family, this does not mean that 

they are lesser human being, that they don’t have any talent that cannot be developed, that 

their life is deprived o f any human dignity and that they are not worthy to be regarded as truly 

human b e i n g . A s  rightly pointed out by Stein, societies would lose important benefits from 

not providing sufficient resources that would help this category o f people to flourish other 

inherent capabilities such as love, empathy, humility, strength, or participation in 

employment.^^^

Aware o f this substantial limit, the human rights-based approach to disability departs 

from this normative framework o f Nussbaum ’s capability approach. Combining the best 

features o f the capability approach with the best features o f  the postmodernist version o f

Donnelly, J. (2003) Universal Human Rights in Theoty and Practice  (Cornell, Cornell University Press) at 
10; see also Stein & Stein, supra  6, at 1218.

See, for instance, the strong criticism o f  Kittay, E. (2005) Equality, Dignity and Disability in Kittay, E. (Ed.)
Perspectives on Equality The Second Seamus H eaney Lectures (Dublin, Liffey press) at 110.

Ibid.
Stein & Stein, supra  6, at 1219.
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disability, it emphasises a more humanistic ethos, under which persons with disabilities are 

identified as human beings, with equal human dignity, equal human worth and equal human 

rights.

2. The human rights-based approach to disability

Like the social constructionist model o f disability,^^^ the human rights-based approach 

to disability highlights society’s role in constructing the concept of disability through cultural 

and political discourses, on the one hand, and social and institutional environmental barriers, 

on the other hand. Unlike this social version, the human rights perspective does not associate 

the concept of disability with a formal approach to equality. Instead, it recognises differences 

as an aspect of human diversity and argues for a substantive approach to equality, which 

guarantees equality of opportunity, equity and social justice. '̂*®

Similarly, like the capabilities approach, the human rights perspective on disability recognises 

a moral and positive obligation falling on governments to provide sufficient resources for 

enabling persons with disabilities to nurture their talents and ultimately reach the maximum of 

their human potential. Unlike the capability approach, this approach does not acknowledge 

the minimum “universal” set of central human capabilities. Instead, it emphasises the 

intrinsic human worth and equal human dignity o f everyone, regardless o f ability or disability, 

talent or difficulty, physical or intellectual capacity.

This last paragraph demonstrates how this human rights-based approach departs from 

ontological arguments (a) and how the recent UN Convention on the Rights o f Persons with 

Disabilities represents a steppingstone towards the affirmation of disability as a human right 

issue at the international level (b).

Supra Part II, §2, at 35. 
See infra at 63.
Infra at 61.

61



A rduin Sarah 
0 9 2 6 3 9 2 1 2

a. The elements constitutive o f the human rights-based approach to 

disability

The mission o f a human rights perspective is two-fold: first, it is aimed at providing the 

necessary protection against the abuse o f the political power; secondly, it is aimed at 

establishing a framework that protect the dignity o f every one, ensure the flourishing o f every 

one’s talents and vindicate the human rights and equal participation o f every one in society.

Dignity and equality o f opportunity become, accordingly, the two main values upon which the 

human rights-based approach to disability is based.

> The dignity o f persons with disabilities

It is now well acknowledged that human dignity is the anchor norm o f human rights. 

Although this conccpt has received several versions, its plurality emphasises more a 

difference in scope than a difference in substance. For instance, the Italian philosopher, Pico 

della Mirandola, suggested that equal dignity was due to all human beings by virtue o f their 

capacity to create themselves;^'*'' Kant suggested that every human being possessed a dignity 

by virtue o f their ability to behave as moral autonomous agents;^"*^ Rawls suggested that 

dignity was an inherent characteristic o f every human being because each one o f them was a 

self-respecting member o f a society characterised by just principles o f fair social 

cooperation;^'*^ and Quinn suggests that people are to be valued not because o f the fact that 

they are economically usefial and fruitful, but because o f their inherent self-worth.^'*’ 

Although these four versions differ in their scope, they all support the view that persons with 

disabilities have manifested their entitlement to human dignity.^'**

Quinn and Degener, supra  1, at 14.
Ibid.
Pico della Mirandola (1996) Oration on the D ignity o f  Man (Regnery Publishing, Inc. Original edition, 1956), 

who holds a restricted-attributed sense o f  dignity.
Kant, I. (2002) Groundwork to a M etaphysics o f  M orals (N ew  Haven, Yale University Press. Original 

edition, 1785).
Rawls, J. (1976 )^  Theory o f  Justice (Cambridge, MA, Harvard University Press).
Quinn and Degener, supra  1, at 14.
Kittay, supra  336, at 98.
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Interestingly, Kittay has identified two additional versions o f human dignity. These two 

versions refer to “equal dignity” and “ group dignity”.̂ '*̂  From her perspective, the notion o f 

“group dignity” refers to the fact that every individual belongs to the same group o f  species -  

for instance, the group o f human beings in contrast to the group o f animals or plants.^^'* 

Otherwise known as the “constraint view” o f d i g n i t y , i t  avers that, because o f the properties
352that lend dignity to the group, certain things must not be done to any member o f that group.

In contrast, the notion o f “equal dignity” goes fiirther than that and implies that dignity 

inheres in each and every human being to the same degree, not only because each and every 

individual belongs to the same group o f species, but simply because each and every individual 

has the same human w o r t h . B o l s t e r i n g  the argument o f the philosopher Vlastos, Kittay 

contends that human dignity appears to be a concept o f “value attaching to a person’s 

individual existence, over and above his (or her) merit (. . . )  to the value persons have simply 

because they are p e r s o n s . N o  one can be seen as o f greater worth than another. A non

disabled person does not have a superior human dignity or human worth than a person with a 

disability. Both individuals are equal because o f their equal human worth and their equal 

human dignity, regardless o f their physical or intellectual differences.

The human rights-based approach to disability embodies this latter approach to equal 

human dignity. It suggests that every one o f us possesses the same human worth, because 

every one o f us possesses some talents, which are by definitions features o f being human.

As cogently pointed out by Stein, this humanistic framework focuses not so much on the 

capabilities o f individuals, but rather on their talents and on the way to provide each one o f us 

with the necessary resources to reach the maximum potential use o f our talents.

Ibid, at 100 
Ibid
Beyleveld and Brownsword, Human D ignity in Bio ethics and Biolaw  (Oxford, Oxford University Press, 

2001) at 2 9 ^ 6
Kittay, supra  336, at 98, who argued that this concept might be useful when arguing against modifying 

genetic properties o f  the species, for example.
Ibid.
Vlastos, (1962) Justice and Equality in: Vlastos (Ed.) Social Justice (New Jersey, Prentice Hall) at 44, also 

quoted in Kittay, supra  336 at 102.
Stein, supra  6, at 107.
Ibid.
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Inasmuch as human beings differ in their characteristics from one another, talents are 

individual and accordingly different from one another. Every one o f us possesses some 

talents, regardless o f our differences. Therefore, the question that the human rights 

framework considers is how a society can accommodate these human differences on an equal 

basis.

>  Advocating equality o f opportunity

Equality o f opportunity is the second value upon which the human rights framework is 

based. W hen understood with the idea o f dignity, equal human dignity implies that everyone 

is inherently equal in terms o f self-worth, regardless o f human differences.^”  This implies 

that equality becomes synonymous with diversity, plurality and ultimately equity.

As seen above, the concept o f equality is not a monolithic entity, but embodies rather a 

plurality o f versions.^^* The human rights-based approach to disability moves away from the 

formal approach to equality o f treatment towards the more substantive approach to equality o f 

opportunity. Also called “multidimensional disadvantage approach” ,̂ ^̂  it focuses on the 

asymmetrical structures o f power, privileges and disadvantages that are present in society.^^'* 

It shifts the burden o f proofs away from persons with disabilities to society. It entails tackling 

societal structures that prevent persons with disabilities from equal participation and ensuring 

that every individual benefits from the same opportunity to, for instance, learn m eaningfully 

and successfully, participate in societal activities and become active citizens on an equal basis 

with o t h e r s . T o  quote the definition provided in the 1982 W orld Programme o f Action 

concerning Disabled Persons:

“Equalization o f opportunities means the process through which the general system of

society, such as the physical and cultural environment, housing and transportation.

Quinn and Degener, supra  1, at 16.
Supra  at 46 onwards.
Amardottir, supra 252, 54.
Ibid.
Interestingly, advocating equality o f  opportunity does not entail ensuring equality o f  outcomes. This third 

version o f  equality implies that every individual should be entitled to certain minimum rights, essentially social, 
economic and cultural rights, regardless o f  his or her contribution to society. For further details on the different 
versions o f  equality, see Quinn and Degener, supra  1, at 17.
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social and health services, educational and work opportunities, cultural and social life,

including sports and recreational facilities, are made accessible to all.”^̂ ^

Ultimately, a framework based on equality o f opportunity aims at establishing an equitable 

structure that recognises human differences and accommodates them accordingly on an equal 

basis. It advocates a “right to treatment as an equal”, to use Dworkin’s expression, rather than 

a “right to equal treatment” . In this context, equality o f opportunity, difference, diversity 

and plurality embody the same philosophy, that o f equity, democracy and respect o f  human 

rights. It becomes a fundamental human right, as opposed to a derivative right.^^"'

Through this humanistic framework, we are reminded that every human being has 

something to contribute to humanity and that social and societal structures should be built 

inclusively with human empowerment as a key goal.^*’̂  Disability becomes a sign o f  human 

diversity. It is a complex and relational phenomenon that includes internal characteristics and 

external environmental factors. In some ways, the human rights-based approach to disability 

reminds us that we are all different by the very nature o f being human. Its interpretation 

eradicates the dichotomy between the normal body and the disabled body and affirms the 

essence and existence o f one type o f body: the human body.

Accordingly, the humanistic approach demonstrates that departing from ontological 

arguments that distinguish the normal body from the disabled body is not an impossible task. 

It only requires our society to acknowledge the inadequacy and irrationality o f unchallenged 

hypothesises and stereotypes that influence our discourses, beliefs and attitudes about 

disability. It requires our society to recognise the equal human dignity and equal human 

worth o f every individual, regardless o f ability or disability, talent or difficulty, physical or 

intellectual capacity. In the same way that being a man or a woman, black or white, small or 

tall, fat or thin is a sign o f human diversity, so should be disability.

W orld Program me o f  Action concerning D isabled  Persons endorsed by United Nations General Assembly 
resolution 21/52, 18 February 1982, para. 12, quoted in Quinn and Degener, supra  1, at 18.

Dworkin, supra 265, at 227.
Ibid.
Quinn and Degener, supra 1, at 19.
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The recent Convention on the Rights o f  Persons with Disabilities acknowledges this 

humanistic ethos and, constitutes one o f  the most important developments in the history o f  

disability rights.

b. The United Nations Convention on the Rights o f  Persons with 

Disabilities

On the 13'  ̂ December 2006, the United Nations General Assem bly adopted the 

Convention on the Rights o f  Persons with Disabilities. The Convention opened for signature 

on 30* March 2007 and entered into force on 3'̂ '* May 2008.^*’*’ Constituting the first human 

rights instrument o f  the twenty-first century, as w ell as the first legally enforceable United  

Nations treaty specifically focusing on the rights o f  persons with disabilities, the 

Convention is also the first international instrument that embodies the human rights 

perspective on disability and reaffirms the holistic view  o f  human rights,^^* as “indivisible, 

interrelated and interconnected”.

Convention on the Rights o f Persons with Disabilities, General Assembly Resolution 61/106 (2007), posted 
on the UN Enable website, available online at http:7www.un.org disabilities,'convention/conventionfull.shlml; 
see also General Assembly Adopts Ground-breaking Convention, Optional Protocol on Rights o f Persons with 
Disabilities: Delegations, Civil Society Hail First Human Rights Treaty of Twenty-First Century, GA/105554 
(United Nations Department of Public Information December 13, 2006), available online at
htlp:.'7www.un.org/News/Press/docs/2006- gal 0554.doc.him.

Stein, M. & Lord, J. (2009) Future Prospects for the United Nations Convention on the Rights o f Persons 
with Disabilities, in: Quinn & Amardottir (Eds.) supra 6, 17, who further note that The CRPD required 
ratification by twenty States Parties to enter into force and trigger the establishment o f a monitoring Committee 
on the Rights of Persons with Disabilities. See CRPD, supra note 1, at article 45(1) (“The present Convention 
shall enter into force on the thirtieth day after the deposit o f the twentieth instrument o f ratification or 
accession.”); idem at article 45(2) (“For each State or regional integration organization ratifying, formally 
confirming or acceding to the Convention after the deposit o f the twentieth such instrument, the Convention 
shall enter into force on the thirtieth day after the deposit o f its own such instrument.”); Optional Protocol at 
article 13(1) (“Subject to the entry into force of this Convention, the present Protocol shall enter into force on the 
thirtieth day after the deposit o f the tenth instrument o f ratification or accession”); see also, Megret, “The 
Disabilities Convention: Human Rights o f Persons with Disabilities or Disability Rights?” 5w/ira 267.

Indeed, the Convention combines both civil and political rights, on the one hand, and social, economic and 
cultural rights, on the other hand. See for further details, Stein, supra 6, at 94-98; Stein & Stein, supra 6, at 
1212-1214.

Vienna Declaration and Programme of Action, U.N. Doc A/CONF. 157/23 (12 July 1993) available online at 
http:/ WWW.unhchr.ch'huridocda'huridoca.nsf'(Svmbol)/A.CONF. 157.23.En at paragraph 63.
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The purpose o f this last paragraph is not to provide an in-depth analysis o f the Convention 

itse lf Instead, its purpose is to demonstrate how a written document can adopt effectively 

and successfully the humanistic ethos o f disability without referring to ontological arguments.

The goals o f the Convention are to “ promote, protect and ensure the full and equal 

enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and 

to promote respect for their inherent dignity” .^’ ’ This purpose, which introduces the 

Convention, manifests strongly the humanistic ethos that the Convention embodies 

throughout its fifty articles. Four comments are deemed noteworthy.

First, the Convention is an astounding example showing how to transcribe a positive and 

humanistic definition o f disability. Although not defined expressly,^^^ it is now well accepted 

that disability arises from the “interaction with various barriers (that) may hinder (the) full 

and effective participation (of persons with disabilities) in society on an equal basis with 

other.” This definition is the first at the international level to expressly reject ontological 

arguments on the essence and existence o f disability. Moving away from the classification 

provided by the International Classification on Functionings, Health and Disability,^^"* it 

transforms disability as a sign o f “human diversity and hum anity”^̂  ̂ and recognises persons 

with disabilities as human beings, with equal dignity, equal human worth and equal rights. In 

this context, it constitutes a model for governments around the world and should ultimately 

lead to a uniform definition o f the concept o f disability at the global level.^^*’

In line with the previous comment, the second element that represents a significant departure 

from previous approaches to disability is the emphasis on the human dignity, autonomy and

This has been done elsewhere (see, for instance, Stein and Lord, supra  367 and Megret, supra  267).
Article 1 o f the Convention.
Article 2 o f the Convention does not provide any explicit reference to the term disability. For further details 

on this deliberate omission, see De Burca, G. (2010) The European Union in the Negotiation o f  the United 
Nations Disability Convention, European Law Review, 35(2), 1.
™ Ibid.

The International Classification on Functioning adopts a “biopsychosocial” model o f  disability by integrating 
both the medical and social models o f  disability. The problem with this approach is that it still operates a clear 
distinction between impairment, disability and handicap, whereby impairment refers to disease, disorders and 
disability to discrimination that persons with impairments face and handicap to the inadequacy o f  the 
environmental structure. See, for further details, ICF, Towards a common language fo r  functioning, disability  
and health (World Health Organisation, Geneva, 2002, W HO/EIP/GPE/CAS/01.3).

Article 3(d) o f  the Convention.
It is noteworthy that the European Court o f  Justice has recently adopted the same definition o f  disability than 

the Convention in the seminal case o f  Ring andSkouboe Werge v Denmark (2 0 \3 ). This decision will be further 
analysed below, infra in Chapter 6 and in the Conclusion.
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human worth o f persons with disabihties.^^^ Rejecting the “objects” approach o f the medical 

model and the normative list o f  Nussbaum ’s capability approach, the Convention makes it 

plain that disability is part o f humanity and that persons with disabilities are subjects o f rights 

on an equal basis with o t h e r s . I n  this sense, the Convention stands in affirmation o f the 

“right to have rights”, which is an unambiguous reference to the recognition o f the absolute 

equality o f persons with disabilities with all other persons.

Thirdly, the Convention is noteworthy for affirming what has been qualified as its “twin
7 on 7 QI

pillars” , that is, the equality and non-discrimination guarantee. Although it has been 

cogently argued that this instrument cannot be qualified as an anti-discrimination treaty, such 

as the Convention on the Elimination o f All Forms o f Discrimination Against W omen, there 

is no doubt that its non-discrimination provision constitutes an important characteristic o f  its 

core v a l u e s . A s  stated by the United Nations Report, “the disability rights debate is not so 

much about the enjoyment o f specific human rights as it is about ensuring the equal effective 

enjoyment o f all human rights, without discrimination, by people with disabilities” .̂ *̂  In this 

respect, the Convention guarantees that persons with disabilities face the same treatment than 

non-disabled persons but also have the same right to be treated as an equal. Put another way, 

the Convention guarantees the substantive approach to equality o f opportunity and therefore 

embodies within its scope the realisation o f economic, social and cultural rights.^*''

Finally, the Convention recognises the moral and positive nature o f the States’ obligations to 

implement measures aimed at guaranteeing the protection and full realisation o f all human 

rights and fundamental freedoms for all persons with disabilities.^*^ One may interpret this 

recognition as a direct reference to the capability approach o f Martha Nussbaum, as has been

See, for instance, Article 1 and Article 3, (a) “respect for inherent dignity, individual autonomy including the 
freedom to make one’s own choices, and independence o f  persons”.

See Article 3.
Megret, supra  267, at 500.
Ibid.
See Article 1 and Article 3 (b) “non-discrimination”, (d) “respect for difference and acceptance o f  persons 

with disabilities as part o f human diversity and humanity” and (e) “equality o f  opportunity”.
Megret, supra 267, at 500.
Human Rights o f  Persons with Disabilities. Commission on Human Rights 58th Sess.. United Nations 

Document E/CN.4,/2002/l8/Add.l (2002). quoted in Megret, supra 267, at 501.
See, for instance, Article 24 o f  the Convention on the right to education, which will be further analysed in the 

chapters 2 and 6, infra.
See Article 4 o f  the Convention; see also, De Burca, supra  372 and the decisions o f  the European Court o f  

Human Rights in D H  v The Czech Republic (2007) and in Horvath and K iss v Hungary (2013), which expressly 
affirms a substantive positive obligation, namely to “undo a history o f  racial segregation in special schools” 
(paragraph 116).

68



A rd u in  Sarah  
092639212

argued above.^^® The Convention lists an array o f  obligations, especially when it comes to the 

implementation o f  economic, social and cultural rights -  this realisation being progressive and 

up to the maximum extent o f the States’ available r e s o u r c e s . F o r  instance. Article 4 

enumerates the obligations o f States Parties to; (i) adopt legislative, administrative and other 

measures to implement the Convention^*^; (ii) abolish or amend existing laws, regulations, 

customs and practices that constitute discrimination against persons with disabilities^*^; (iii) 

adopt an inclusive approach to protect and promote the rights o f persons with disabilities in 

all policies and programmes^^*'; (iv) refrain from conduct violative o f the Convention and 

ensure that the public sector respects the rights o f persons with disabilities^^'; (v) take 

measures to abolish disability discrimination by persons, organisations, or private 

enterprises ; (vi) undertake research and development o f accessible goods, services and 

technology for persons with disabilities and to promote others to undertake such research^^^;

(vii) provide accessible information about assistive technology to persons with disabilities^^'*;

(viii) promote professional and staff training on Convention rights for those working with 

persons with disabilities on the Convention^^^; and (ix) consult with and involve persons with 

disabilities in developing and implementing legislation and policies and in decision-making 

processes concerning rights under the C o n v e n t i o n . F i n a l l y ,  States Parties are obliged to 

ensure the equality o f  persons with disabilities and to prohibit all forms o f discrimination on 

“the basis of disability” .̂ ®̂

This list of obligations is non-exhaustive and certainly represents one o f  the biggest 

challenges for States parties. As will be seen in the following chapters, although the 

Convention is a bounding document, its impacts on national laws remain solely limited.

Supra, at 56.
A rticle 4(2).
A rticle 4(1) (a).
A rticle 4(1) (b).
A rticle 4(1) (c).
A rticle 4(1) (d).
A rticle  4(1) (e).
A rticle 4(1) (f) and (g).
A rticle 4(1) (h).
A rticle 4(1) (i).
A rticle 4(3).
A rticle 5, in w h ich  broad m andates are enunciated in order to ach ieve this goal o f  equality and non

discrim ination.
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As mentioned at the outset o f this chapter, the Convention on Disability constitutes one 

o f the m ost important developments in the history o f disability rights. It is the culmination o f 

a debate that has started more than fifty years ago on how to define disability and how to 

perceive and treat persons with disabilities accordingly. It is a monumental instrument that 

establishes a legal framework that recognises disability as a sign o f human diversity, 

emphasises the equality o f persons with disabilities and rejects modem ontological arguments 

on normality and difference. Although not ratified in all signatory countries yet, this 

international human rights treaty provides nevertheless hopes for persons with disabilities to 

be recognised as holders o f rights and valuable citizens whose voice matters in decision

m aking and research on disability.

CONCLUSION

As mentioned at the start o f  this chapter, answering the question o f what is disability is 

fundamental and constitutes certainly a sine qua non condition for moving forward in the 

disability debate. It is essential for it helps us to understand the policies that a society may 

erect when it comes to the rights o f persons with disabilities.

Throughout this chapter, the author has attempted to justify why the human rights-based 

approach to disability is preferable to the medical and social models and should guide our 

society. She has attempted to demonstrate how our discourses, beliefs and assumptions about 

disability and persons with disabilities are tainted with ontological arguments that dictate our 

daily routine and understanding o f normality, difference and a fortiori disability. 

Recognising the irrationality o f our discourses, beliefs and assumptions is a first step towards 

accepting disability as a sign o f human diversity and humanity. It requires a radical shift in 

our values system and involves a cleaning process in our vocabulary.
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Ahhough, on the whole, this chapter disagrees with the social version o f  Michael Oliver, it 

agrees with one o f its aspects: societies use history to justify their dominant i d e o l o g y . T h e  

pre-war societies used the medical ideology to justify its eugenics practices. Contemporary 

societies use ontological arguments to justify their use o f exclusive discourses and policies 

throughout history. They use disability to sustain the myth that persons with disabilities are 

dependent and cannot contribute to society. They pretend to protect human rights and respect 

the human dignity o f everyone, whilst in actual fact they still convey the message that 

disability is a problem and a personal tragedy.

The human rights-based approach queries the rationality and validity o f these discourses. It 

raises awareness about human difference and diversity and ultimately obliges us to reconsider 

our firm beliefs about the essence and existence o f disability.

As cogently pointed out by Stein, the “disability human rights paradigm” applies to both the 

process and outcome o f  human rights.^^^ It necessitates the participation o f people with 

disabilities in the process o f their societal reconstruction in order for them to claim their 

entitlements to all human r i g h t s . I t  is a process that requires collaborations between 

persons with disabilities, families, governments and the entire community.

The next chapter o f this thesis will operate a second philosophical analysis, that o f 

education and its aims. It will demonstrate how the two concepts o f disability and education 

are intertwined and influence the law on the education o f persons with disabilities.

Supra at 32.
Stein & Stein, supra 6 at 1240. 

^“ Ibid.
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CHAPTER 2

THE RIGHT TO EDUCATION: A PHILOSOPHICAL 

UNDERSTANDING OF ITS NATURE AND AIMS WITHIN A

DISABILITY FRAMEWORK

INTRODUCTION

Chapter 1 has provided an in-depth analysis o f the philosophical and historical 

understanding o f the concept o f disability and how this concept should be interpreted in 

today’s society. In this chapter, the focus shifts to the theoretical and philosophical 

understanding o f the concept o f education, its aims and the rights that are related to it.

The author o f the thesis cannot stress enough the importance o f both philosophical analyses -  

that o f  disability and that o f education -  for the purpose o f this project. As will be 

demonstrated in subsequent chapters,' depending on the philosophical approach adopted by a 

govemm ent to the concepts o f disability and education, the legal framework and social 

policies that relate to disability rights in education will considerably vary -  ranging from a 

conventional, disability-centred and scholastic approach to special education to a more human 

rights-centred, equitable and inclusive approach to disability rights in education. 

Accordingly, the present analysis o f the concept o f education, its rights and aims within a 

disability framework is essential and certainly decisive when discerning potential outcomes o f 

disputes relating to disability rights in education.

‘ See chapters 3, 4  and 5, w hich analyse educational rights for persons w ith disab ilities as im plem ented in 
Ireland, England and Finland.
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Before proceeding any further, special attention has to be paid to the unusual status and 

nature o f the right to education. This right is high on the agenda o f the international 

community. It is recognised as a human right in numerous international instruments^ and 

acknowledged by governments^ as pivotal in the pursuit o f  development and social 

transformation.''

Two essential features characterise the right to education. Its first peculiarity refers to its 

fundamental nature and status. Some authors identify the right to education as a natural 

right,^ whilst others classify it as one o f the most fundamental human rights.^ The Committee 

on Economic, Social and Cultural Rights stated at the outset o f its general comment on Article 

13 o f  the International Covenant o f Economic, Social and Cultural Rights that “education is 

both a human right in itself and an indispensable means o f realizing other human rights".^ It 

is a prerequisite for the enjoyment o f most civil and political rights and many economic, 

social and cultural rights.* The right to vote is often taken as one o f the most manifest 

examples of the fundamental nature o f the right to education. In the absence o f adequate 

education, one may not exercise his or her right to vote in the same informed manner as 

someone who has been educated. To quote the United States Supreme Court in the case o f  

Plvler V Doe,^ “some degree o f education is necessary to prepare citizens to participate 

effectively and intelligently in our open political system if  we are to preserve freedom and

 ̂Amongst international treaties emphasising the importance o f educational rights, see article 26 of the Universal 
Declaration of Human Rights; the UNESCO Convention against Discrimination in Education (11* Session, 
Paris, 1960); Articles 13 and 14 of the International Covenant on Economic, Social and Cultural Rights o f 1966; 
Article 10 of the UN Convention on the Elimination of All Forms of Discrimination Against Women; Article 2 
o f the first Protocol o f the European Convention on Human Rights, articles 28 and 29 of the UN Convention on 
the Rights of the Child, and article 24 o f the UN Convention on the Rights o f People with Disabilities.
 ̂To mention just a few European Constitutions, see article 42.4 o f the Irish Constitution; the preamble o f the 

French Constitution o f 1958, which includes section 13 o f the preamble of the Constitution o f 1946 relating to 
the right to education; section 16(2) o f the Finnish Constitution; article 34 of the Italian Constitution; article 2 of 
the Human Rights Act 1998, which affirms the right to education in the United Kingdom; section 76 o f the 
Danish Constitution and article 21 of the Swedish Constitution.

UNICEF (2007) A Human Rights-Based Approach to Education fo r  All: A fram ew ork fo r  the realisation o f  
children’s right to education and rights within education (New York, UNICEF) at 1.
 ̂ See, for instance, Grande, A. (2006) Education as a natural right, Journal o f  Civil Rights and Economic 

Development, 21(1), 53, who defines natural rights as “moral entitlements inherent in human beings by virtue of 
being human”, at p. 53.
* See, for instance, Nowak, M. (2001) The Right to Education, in: Eide, A., Krause, C. & Rosas, A. (Eds.) 
Economic, Social and Cultural Rights: A Textbook (The Netherlands, Brill), at 245; see also O ’Mahony, 
Educational Rights in Irish Law  (Thomson Round Hall, 2006) at 19.
 ̂Committee on Economic, Social and Cultural Rights, The Right to Education (Article 13), General Comment 

No. 13, E/C 12/1999/10, December 8, 1999, paragraph 1
* See Nowak, supra 6, at 245; O ’Mahony, supra 6, at 18; Glendenning, Education and the Law  (Butterworths, 
Dublin, 1999), at 251; Hodgson, The Human Right to Education (Ashgate, Aldershot, 1998), at 18.
’ (1982) 457 U.S. 202
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independence” . A n  uneducated person is not only unable to make informed and rational 

decisions at election tim e,”  but he or she is also deprived o f any opportunity to stand for 

public office or simply to participate effectively in the political process that shapes the society 

in which he or she lives.’" In this sense, education, equity and democracy form a whole and 

certainly constitute the bedrock o f our m odem  society.'^ As will be fiirther analysed below, a 

Deweyan approach to education emphasises this civil and political connection between 

education and democracy.

With regard to economic, social and cultural rights, the right to education is a prerequisite for 

an effective and meaningful enjoyment of, inter alia, the right to work in a profession o f one’s 

choice and the right to earn an adequate standard o f living.'^ Katarina Tomasevski, former 

special rapporteur to the United Nations Commission on Human Rights, bolstered this view 

by affirming that, without education, people were prevented from gaining access to 

employment:

“lower educational accomplishment prejudices their career advancement (...) . Denial 

o f the right to education triggers exclusion from the labour market and marginalisation 

into some form of informal sector, accompanied by exclusion from social security 

schemes because o f the prior exclusion from the labour market.” '^

Similarly, education is fundamental when it comes to health. It provides individuals with 

knowledge about nutrition, hygiene, environmental sanitation, accident prevention, family 

planning and the dangers o f communicable diseases and infections.’  ̂ In this sense, it is an

Ibid at 221 . The concept o f  c iv il education and o f  e ffective  participation w ill be later analysed in this chapter.
" It is interesting to note that the expression “ inform ed d ec is io n ” does not necessarily  m ean “rational dec is ion ”. 
Parts one and three o f  this chapter w ill d iscuss the relevance o f  talking about rationality in the decision-m aking  
process.
'"B eiter, “H istory and Nature o f  the Right to Education” in The P ro tec tio n  o f  the R ight to  E ducation  by  
In tern ation al L aw  (Leiden, B oston , 2006) at 17 

See H odgson, su pra  8, w h o considers that education is “a prerequisite to a m ore reasoned exercise o f  political 
and civil liberties. A  w ell-educated population m ay also  be a prerequisite to m aintaining dem ocratic structures 
and ideals.”

According to D ew ey , “a governm ent resting upon popular suffrage cannot be successfu l unless those w ho  
elect and w h o obey their governors are educated” (D ew ey , D e m o cra cy  a n d  E ducation , N ew  York, M acm illan, 
1916, at 87)

O ’M ahony, “C onstitutionalism  and legislation  in special educational needs law: an A nglo-Irish perspective” 
(2008) Public Law

T om asevsk i, “The E conom ics o f  the Right to Education” in E duca tion  D e n ie d  (Zed B ooks Ltd, U K , 20 0 3 ) 22, 
at 32

Ibid; see a lso  N ow ak, su pra  6, at 245
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empowerment right’* and certainly the primary vehicle whereby economically and socially 

marginalized adults and children can lift themselves out o f poverty and obtain the means to 

participate fully in their societies.

Although the Vienna Declaration o f  the W orld Conference on Human Rights stated in 1993 

that “all human rights are universal, indivisible, interdependent and interrelated” *̂̂ and must 

be treated “in a fair and equal manner, on the same footing, and with the same em phasis” ,^' it 

is patent that some rights are in practice more fundamental than others.'^ This is the case, for 

instance, of the right to life^^ and arguably the right to education. Two aspects o f the right to 

education -  namely, the right to free primary education and the right to equality o f 

educational opportunity -  are so universally accepted that they have acquired the demanding 

status o f customary international law.''^

Aside from this special status as a fiandamental right, the right to education has a second 

peculiarity, which refers to its complex nature as a human right. Three comments may be 

made in that regard. First, the right to education is probably the only human right that goes 

beyond the normative human rights classification.'^ On the one hand, the right to education is 

a classic economic and social right. As suggested in Article 13 o f the International Covenant 

on Economic, Social and Cultural R i g h t , t h e  right to education is based on a socialist 

philosophy, which holds that human rights can only be guaranteed by positive state action."^ 

Accordingly, education is a positive entitlement to receive a service from the State, which has

Committee on Economic, Social and Cultural Rights, supra  7, paragraph 1
Ibid
Vienna Declaration and Programme o f  Action, adopted by the World Conference on Human Rights in Vienna 

on June 25 1993, at paragraph 5
Ibid
For further details, see O ’Mahony, supra  6, at 19
This right, affirmed in Article 6 o f  the International Covenant on Civil and Political Rights, is made non

derogable under Article 4 o f  The ICCPR.
Hodgson, supra 8, at 63-64; see also O ’Mahony, supra  6, at 21
For further details on human rights and their classification, see Donnelly, U niversal Human Rights in Theory 

and Practice (3'“' edition, 2013, Cornell University), In essence, whilst civil and political rights are freedoms 
that require the State to refrain from interfering with their exercise, economic, social and cultural rights require 
the State to take positive actions to realise them.

UN, General Assem bly, Resolution 2200 A (XXI), 16 December 1966
Ibid
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a corresponding duty to develop and maintain a system of schooling, free o f charge,"* 

universal'^ and adequate to the needs and culture o f its students’ population.^®

On the other hand, the right to education embodies certain liberties that belong to the first 

generation o f civil and political rights. For instance, the freedom o f parents to ensure that 

their children are educated according to their own beliefs^' is a classic liberty-based civil and 

political right. Similarly, the connection o f educational rights with the ability to exercise the 

right to vote, as discussed above, the right to assembly or the right to express oneself freely 

constitute indirect references to civil and political liberties.^“

Finally, aside from belonging to the first and second generations o f human rights, some 

aspects o f the right to education are further associated with the third category o f “solidarity 

r i g h t s . A s  pointed out by Nowak, the right to education fosters academic cooperation and 

solidarity, which contribute to the implementation o f a general right to development.^"' In this 

sense, the right to education has been identified as a “group right” since “a group will see its 

future threatened if it is deprived o f the right to ensure its members an education in 

accordance with its traditions or beliefs, or in its own language.

In essence, the right to education is a right that cannot be exclusively attached to one o f  the 

three generations o f human rights. Instead, it is identified as going beyond the boundaries o f 

the normative human rights framework and falling under all o f the three categories o f human 

rights.

See A rticle 14 o f  the ICESCR about free primary education.
U N  General C om m ent on A rticle 13, su p ra  7, paragraph 9
U N E SC O , W orld  D ecla ra tio n  on E ducation  F o r A ll  (Dakar, 2 0 0 0 ), A rticle 5, w hich reads as fo llow s: 

“Primary education must be universal, ensure that the basic learning needs o f  all children are satisfied, and take 
into account the culture, needs, and opportunities o f  the com m unity” .
^ 'A rticle 13(3) o f  the ICESCR  

It is important to note that this chapter w ill not provide an in-depth analysis o f  the distinction betw een civ il 
and political rights, on the one hand, and econ om ic and social rights, on the other hand. Such analysis 
constitutes a study in itse lf and is outside the scope o f  the present purpose o f  this chapter.

N ow ak, su p ra  6, at 245  
ibid
Lem er, G roup R ights a n d  D iscrim in a tion  in In tern ation al L a w  (Dordrecht: M artinus N ijhoff, 1991), p .147 
Ibid; see  also  T om asevsk i, “H as the Right to Education a Future w ithin the United N ations?” (2005) 5 H um an  

R ights L aw  R eview  N o. 2, 205 , at 224; M. M ehdi, W orking P a p er  on the R ight to E ducation , E conom ic and 
Social Council U N  doc. E /C N .4/Sub .2 /1 9 9 9 /1 0  (8 /0 7 /1 9 9 9 ), w ho describes the right to education as a “social 
right,” a “freedom  right” and a “co llectiv e  or solidarity right” at p. 18 onward.
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Secondly, the right to education is a complex right due to its compulsory n a t u r e . A s  stated 

in Article 13(2)(b) o f the International Covenant on Economic, Social and Cultural Rights in 

relation to primary education, education is compulsory and, therefore, cannot be waived by 

children under a certain age.^* Applied within a disability framework, this compulsory nature 

is o f  significant importance for children with learning difficulties and disabilities, whose 

denial o f education is often justified by their disabilities and/or learning difficulties.^^

Lastly, the third element that justifies the complexity o f the right to education refers to its 

tripartite nature. Beyond the two traditional parties involved in its implementation -  that is, 

the individual, who has a right to educational development, and the State, which has a positive 

obligation to promote each individual’s educational rights -  the right to education also 

includes a third party, namely the parents o f  the child. If  parents are often involved in the 

exercise and implementation o f their children’s educational rights, they also have independent 

rights, which are not exercised on behalf o f their children."^® These independent rights are 

often classified as belonging to the first generation o f human rights and refer, for instance, to 

the freedom o f parents to choose the educational institution in compliance with their own 

religious and philosophical convictions,'*' to their right to appeal a decision made in relation 

to the education o f their child and to their right to participate in the educational content o f 

their child.'*^ The recognition o f  parental rights renders the implementation o f the right to 

education very delicate, as three opposite interests have to coexist in order to implement 

successfully this human right.'*^

Since the adoption o f the United Nations Declaration o f Human Rights in 1948, the 

right to education has been officially recognised as a human right.'*'^ As a human right, its 

goal is to provide every individual with a quality education that respects and promotes his or

The principle o f  compulsory primary education is set out in Article 26(1) o f  the Universal Declaration o f  
Human Rights, Article 13(2)(a) o f  the ICESCR and Article 28(1 )(a) o f  the UN Convention on the Rights o f  the 
Child. It has been held to be permissible under the European Court o f  Human Rights in Family H. v UK  (1984) 
D.R. 37 at 105.

This issue relating to the age under which education is compulsory will be further analysed in the following  
chapter relating to the Irish approach on educational rights.

See the figures mentioned in the Introduction, at 2.
See O ’Mahony, supra  6, at 25
Nowak, supra 6, at 245
These two rights w ill be further discussed in the chapters 4 and 5 relating to the English and Finnish 

approaches to disability rights in education.
See infra, chapters 3, 4 and 6 

■''' See UNICEF, supra  4, at 7
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her right to dignity and optimum development/^ Yet, in spite of this affirmation, defining the 

aims and goals of education is not an easy task. Several international documents have 

provided a definition of education and its aims. These definitions are sometimes 

incomplete, sometimes ambiguous and sometimes contradictory. Accordingly, the present 

chapter intends to provide a philosophical understanding of what is education and what are its 

aims. It argues that education is not a monolithic entity, but rather embodies a multitude of 

educational approaches and, a fortiori, a multitude of educational objectives. As pointed out 

by the educator Kevin Harris, the concept of education has a contested nature and its question 

of aims a strange trajectory.

The predominant focus of this chapter is on the objectives of education as applied within a 

disability framework. Its scope is limited to the aims of basic education, but embodies a 

perspective on lifelong learning. If this chapter considers mostly the education of children, 

rather than the education of adults, it argues nonetheless that its aims are of general nature and 

may therefore apply to any type of education, be it primary, secondary, tertiary, vocational or 

adult education.

Like the previous chapter, this chapter is composed of three parts. This structure is 

deliberate and aims at elaborating a correlation between the three models of disability and the 

three approaches to education. The first part focuses on the liberal approach to education. It 

reviews the philosophical perspectives that were initially developed by philosophers in the 

Age of Enlightenment and highlights the potential drawbacks that this approach embodies, 

especially when applied to a disability framework.

The second part of this chapter considers a more poststructuralist approach to education, 

highlighting its close connection with the social constructionist model of disability. It 

demonstrates that, whilst its development precedes that of the social constructionist approach 

to disability, both approaches embody the same philosophy on human diversity and provide 

accordingly some interesting insights into the debate relating to the education of persons with 

learning difficulties and disabilities.

Ibid at 1
See, for instance. A rticle 2 6 (2 ) o f  the U D H R ; A rticle 13(1) o f  the ICESCR; A rticle 29  o f  the CRC; and more 

recently A rticle 24  o f  the CRPD.
Harris, “A im s! W hose A im s?” in The A im s o f  E ducation  (M arples, R outledge, 1999) at 1

78



A rduin  Sarah 
0 9 2 6 3 9 2 1 2

Finally, the last part o f the chapter analyses the “ethical approach” to education/* underlying 

its close association with the human rights-based approach to disability. It demonstrates that 

one o f  the most important objectives o f education under this approach is to nurture every 

child’s personal growth, foster his or her talents and interests, and develop a sense o f respect 

for individuals’ human rights. Like the human rights-based approach to disability, the ethical 

approach to education advocates that every human being is a person and a subject o f rights, 

whose voice matters, deserves to be heard, listened to and acknowledged by teachers, policy

makers, and the community at large.

I. The liberal approach to education

Like the medical model o f disability, the liberal approach to education came about 

during the seventeenth century, along with the disintegration o f medieval feudalism as a 

political system."*^ W ithin this liberal movement, two philosophical perspectives are o f 

significant interest for the purpose o f this chapter. There are the classical liberal approach to 

education (1) and its utilitarian counterpart (2).

Although the analysis o f both perspectives provides some interesting insights into the nature 

o f education and its aims, this part suggests that their approaches remain limited and embody 

a segregative philosophy of education. Accordingly, like the medical model o f disability, this 

first part highlights the inadequacies o f the libera! approaches to education, especially when 

applied to a disability framework (3).

1. The classical liberal version

The classical liberal version to education was the first liberal approach that came about 

at the end o f the 17*'’ century. It was initially developed in reaction to the feudal approach to 

education o f the medieval order.^® Under the feudal order, a person’s role in society was

See Vorhaus, “Respecting Profoundly Disabled Learners” (2006) 40 Journal o f  Philosophy o f  Education, No. 
3 , 3 13

For an history o f  the origins o f  liberalism, see Gutek, N ew Perspectives on Philosophy and Education  (2009, 
Pearson Education, N ew  Jersey), chapter 9, at 214 

ibid; see also, Olssen, Education Policy, Globalisation, Citizenship and D em ocracy  (Sage, 2004), at 79
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defined at the time of his or her birth. For instance, the son of a baron would become a noble; 

the son of a lord would become a landlord; a peasant would inherit from the farm o f his 

father; and the child of a servant would remain a slave under the authority of the baron or the 

lord.

In this context of a rigid and hierarchical order, education was essentially aimed at preserv'ing 

the class system. It constituted the main instrument whereby the values of each class were 

transferred from one generation to another.^' Accordingly, the son of a baron was educated in 

compliance with the values of nobleness; the son of a lord was educated according to the 

values of lordship; his daughter was educated in order to become the wife of an aristocrat; 

children of peasants were trained to become farmers under the domination of their lords; and 

children of servants, as potential slaves, were not entitled to any type of education. ‘

To some extent, the feudal approach to education partially relied on the Platonic theory, 

according to which “ a society is stably organised when each individual is doing that for 

which he has aptitude by nature in such a way as to be useful to others (and to contribute to 

the whole to which he b e l o n g s ) . T h e  only difference with the feudal approach is that Plato 

considered the place of the individual in society determined not by his birth or wealth or any 

other types of privileges, but by his own essence or nature.*’'* Put another way, a Platonic 

perspective on education suggests that education is aimed at discovering, cultivating and 

developing each individual’s nature.

Philosophers in the Age of Enlightenment contested both approaches to education. 

Perhaps the most influential educational philosopher of Enlightenment liberalism was John 

Locke, who discussed the matter in his 1693 treatise Some Thoughts Concerning Education 

In his treatise, which was not a philosophical document but rather a sort of a guide addressed

Gutek, supra 49, at 214
Ibid; see also, Phillips, "Philosophy o f  Education", The Stanford Encyclopedia o f  Philosophy (Spring 2009)
Plato, The Republic, cited in Dewey, D em ocracy and Education  (N ew  York, Macmillan, 1916) at 88, who 

considered that if  society was divided into classes, this was the result o f  a natural process (ibid, at 89-90).
Ibid; see also, Phillips, supra  52
Ibid
This treaty was one o f the most important works on education for over a century. Education was also 

mentioned, even though very briefly, in the political theory o f  Locke’s Two Treaties o f  Government, published 
anonymously in 1689. See Schmitter, Tarcov and Donner, “Enlightenment Liberalism” in A Companion to the 
Philosophy o f  Education (Curren, Malden, MA, Oxford, Blackwell, 2003), 73, at 80.
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to parents rather than to professionals,^^ Locke rejected the Platonic theory, according to 

which individuals are bom with natural or innate knowledge that identifies their life’s role in 

society.^^ For Locke, there was no natural knowledge or innate ideas present in the mind o f  

an individual at birth and prior to any practical ex p er ien ce .In stead , Locke believed that, at 

birth, the mind o f any human being was a “tabula rasa” °̂, an empty box, a white paper ready 

to be filled by any kind o f information, knowledge and experience.^' Put another way, Locke 

viewed the human mind as entirely buih up from “external, sensible Objects...perceived and 

reflected on by our selves”. He believed that every human being had the intellectual 

capacity to learn and create ideas through the cognitive p ro cess .A ccord in g ly , he suggested 

that knowledge should not be circumscribed to a small number o f people belonging to a 

certain class or possessing certain abilities and talents, but rather should be equalised and 

individualised through education.

This first perspective on education was enlightening at that time and certainly paved the way 

towards the recognition o f a universal access to education. One has to recall that Locke was a 

fervent believer o f equality between human beings. He viewed all children as rational 

creatures, noting that children “understand [reason] as early as they do l a n g u a g e . H i s

Locke posited that parents had a duty to preserve, nourish and educate their children until their reach to 
maturity. If he relied heavily on parents’ educational role, it is because he did not trust educational 
professionals, let alone the government. He considered that the clergy dominated the teaching profession and 
denied any educative role to the government for fear o f it is being abused. See Schmitter, Tarcov and Donner, 
supra 56, at 82.

Ibid
Locke defined the concept o f “innate ideas” in the Essay Concerning Human Understanding as “some primary 

Notions...Characters...stamped upon the Mind o f Man, which the Soul receives in its very first Being; and brings 
into the World with it” (II. 1); see also, Gianoutsos, “Locke and Rousseau: Early Childhood Education” (2006) 4 
The Pulse, No 1, at 1

It is interesting to note that, if  Locke supported the view o f the tabula rasa, he, nevertheless, believed that 
human beings have some innate gifts and interests. In other words, Locke distinguished knowledge from 
tendencies: “I deny not, that there are natural tendencies imprinted on the Minds o f Men; and that, from the very 
first instances of Sense and Perception, there are some things, that are grateful, and others that welcome to them; 
some things that they incline to, and others that they fly. But this makes nothing for innate Characters on the 
Mind, which are to be the Principles o f Knowledge, regulating our Practice.” (Essays Concerning Human 
Understanding, I. Ill, §3); see also Yolton, The Two Intellectual Worlds o f  John Locke: Man Person, and Spirits 
in the Essay -  Ithaca, Cornell University Press, 2004, at 29-31; and Gianoutsos, supra 35, at 1-2.

Gutek, supra 49, at 214
Locke, An Essay Concerning Human Understanding (II. I, §2), cited in Gianoutsos, supra 59, at 1
Gutek, supra 49, at 214
One shall remember that Locke’s theory on education was part of the global political liberal movement 

arguing for the freedom o f every human being. For Locke, individuals are free, equal, and independent and no 
one can deprive them of their property or subject them to someone else’s political power without their previous 
consent. In other words, Locke’s central political contribution was to frame a political conception o f liberty to 
ensure liberty and market freedom within a conception of sovereignty based on contract. See Gutek, supra 29, at 
219 and Olssen, supra 50, at 80

Locke, Some Thoughts Concerning Education, §81. Locke concluded that parents should treat their children 
rationally and recognise their innate desire to grow in this way for this will lead them towards reasoning
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theory stimulated interest in tlie processes of child development and human l e a r n i n g . H e  

suggested that education should be aimed at the development of children’s ability to make 

rational decisions and at the cultivation of their personal self-esteem and natural tendencies.^’ 

The ultimate goal o f education should be to instil virtue.^* It should aim at transforming 

individuals so that the future virtuous adults would be able to “deny their desires, inclinations 

and appetite, and follow as reason directs” .

A somewhat similar view on education was provided by Immanuel Kant in his treatise on 

Education. L i k e  Locke, Kant’s theory emphasised the concept of individualism and 

subjectivity and the development of rational thinking in individuals’ mind as a fundamental 

objective of education. For Kant, education created humankind. To quote his work:

“Man can only become man through education. He is merely what education makes of 

him.”’’

He believed that education built up the individuals as subjects and taught them how to not 

make use of one another as instruments to an end, but rather as an end in itself Kant 

suggested that education should aim at developing each individual’s autonomy, which, he 

believed, was a natural quality of being h u m a n . I n  this sense, education should enable 

individuals to make use of their personal freedom’'* and eventually encourage them to assist 

society in bringing about the progress of civilisation.’^

abstractly and practicing reasonable actions later in life that are “suitable to the Dignity and Excellency o f  a
rational Creature” (ibid at § 31). See also, Gianoutsos, supra  59, at 4 
“  Phillips, supra  52

Locke, supra  65
Ibid; see also. Gutek, supra  49, at 218
Locke, Some Thoughts Concerning Education and o f  the Conduct o f  the Understanding (Grant and Tarcov. 

Hackett, 1996) at 25: “that a man is able to deny h im self his own desires, cross his own inclinations, and purely 
follow  what reason directs as best, though the appetite lean the other w ay” (Locke’s emphasis).
™ Kant, Education  (University o f  Michigan Press, Michigan, 1960). This part w ill not provide an in-depth
analysis o f  Kant’s theory on education for this w ill constitute a study in itself, especially when compared to the 
Lockean theory. One w ill just remember that Kant’s view on education was less liberal than Locke, arguing for 
less liberty and more discipline within the educating process.

Ibid. at 6
Kanz, “Immanuel Kant, 1724-1804” (1993) 23 Prospects, no. 3/4, 787, at 789 

”  Ibid
Kant, supra  70, at 20; see also Kanz, supra  72, at 792
For this reason, Kant argued that children should be educated for the future and not just the present: “children 

ought to be educated, not for the present, but for a possibly improved condition o f  man in the future; that is, in a 
manner which is adapted to the idea o f  humanity and the whole destiny o f  man.” (Kant, supra 70, at 14)
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These two classical liberal versions o f  education were novel at that time and certainly 

constituted a first important step towards recognising the accessibility’  ̂o f  education to all on 

an equal basis. They established the premise upon which many W estern societies still rely 

when defining the content and objectives o f education.’’

Yet, with the emergence o f the industrialised society at the end o f the 18* century, the 

classical approach received a more utilitarian interpretation with a stronger emphasis on the 

economic rationale o f education, to the detriment o f  its political and humanistic nature.

2. The utilitarian version

The utilitarian perspective on education emerged at the end o f  the 18*'’ century, 

concomitantly with the First Industrial Revolution. Its conception was strongly influenced by 

the capitalist ideology present at that time and had a strong social, economic and cultural 

impact on the way European societies perceived education.’*

The first utilitarian approach to education was developed by the English philosopher, Jeremy 

Bentham. Bentham ’s philosophy was influenced both by Hobbes' account o f human nature 

and Hume's account o f social utility.’  ̂ Bentham posited that all actions should be defined in

terms o f usefulness and efficacy and should be directed at maximizing individuals’ pleasure
80and minimizing their pain. He believed that society’s institutions were to provide social 

services for everyone so as to ensure the “greatest happiness o f the greatest number” .*'

Like Kant, Bentham viewed individuals as rational agents that could calculate, or at least 

estimate, the likely degree o f pain or pleasure that a particular action or service would

This term accessibility refers to one o f  the four elem ents o f  education that the Committee on Economic, Social 
and Cultural Rights deem essential {supra  7, paragraph 6(b)).

A s will be further discussed in chapters 3 and 4, the classical approach to education has had a strong influence 
on the way certain European countries perceive education and its aims.

The utilitarian approach was initially developed in Britain and later expanded in and beyond Europe. See 
Bradley, “Victorian Lessons: Education and Utilitarianism in Bentham, Mill and D ickens” (1999) The C oncord  
Review , 69, at 69

Driver, "The History o f  Utilitarianism", The Stanford E ncyclopedia o f  Philosophy  (Summer 2009 Edition) 
Bentham, A Fragment On Government (Bums and Hart, Cambridge: University o f  Cambridge Press, 1988) at

3
*' Ibid
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provide.*^ In this sense, Bentham retained the central liberal concept of individualism but 

refined it in such a way as to identify individuals as “self-interested maximizer”^̂  who would 

interact with the self-interest of others.*'*

Bentham applied this theory of utility to a system of education that he called 

“Chrestomathia”^̂ . Chrestomathia comes from the Greek khrestomatheia, which means 

“useful learning”.*̂  Like Locke and Kant, Bentham believed that every child could equally 

reach intellectual excellence through an adequate education and this would ultimately palliate 

social inequalities.*^ Unlike Locke and Kant, Bentham argued that education was not only 

aimed at instilling virtues and developing individual autonomy; it was also aimed at preparing 

adequately children to a fruitfiil future in a career “most suitable ... to every individual 

case”**, the common and ultimate goal to someone’s education being happiness.*^

In neoliberal terms, Bentham’s theory of utility transformed education from a common liberal 

good to a “preferred good -  that is, something we expect some want and others do not 

want” .̂ ** His theory suggested that education should be provided to those who would benefit 

the most from it and who would produce optimal average benefits to society to the detriment 

of the others. From this perspective, one may anticipate the consequences that the utilitarian 

approach to education embodies, especially when applied to a disability framework.^'

Bentham’s utilitarian approach to education was subsequently refined by John Stuart 

Mill. Mill’s philosophy was initially concerned with liberal and political concepts, such as 

personal freedom, free expression and free circulation of ideas.^^ In his 1859 treatise On 

Liberty, Mill believed that human civilisation could progress through the exercise of freedom

Gutek, supra  49, at 223 
Olssen, supra  50, at 100 
Gutek, supra  49, at 223
Bentham, Chrestomathia  (Smith and Burston, Oxford: Clarendon Press, 1983) at 19, cited in Bradley, supra 

46, at 73
Collins English Dictionary (10* edition, 2009), at 308
Itzkin, “Bentham’s Chrestomathia: Utilitarian Legacy to English Education” (1978) 39 Journal o f  the H istory  

o f  Ideas, No. 2, 303, at 312 
Bentham, supra  85, at 20, 25-26; Bradley, supra  78, at 73
Cavanagh, "Jeremy Bentham on Education," (1933) 1 International Educational Review A \2  
This approach is very similar to the human capital theory, according to which investment in education 

accounted for the fact o f  econom ic growth (for further details, Olssen, supra 50, at 147).
See infra
Gutek, supra  49 at 225
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of thoughts and criticism.^^ By promoting individual liberty, Mill argued that a society could 

benefit from the presence of critically minded persons who would challenge traditional 

positions and create original i d e a s . I n  this sense, liberty, criticism and a fortiori education 

became utilitarian. Education became a means to achieve liberty and an end in itself Mill 

believed that education would help people to raise their standard of living, but more 

importantly would raise their interest in political and social affairs, encourage them to 

participate in these affairs and ultimately prepare them to expand themselves and reach the 

ideal o f liberty through their enfranchisement.^®

Within Mill’s utilitarian perspective, the dissemination of useful knowledge among people 

was an instrument to reach this political ideal.*̂  ̂ For Mill, education was to encourage the 

formation and development of certain human characteristics, on the one hand, and nurture and 

cultivate cognitive and rational capacities, on the other hand.’* Like Bentham and Kant, his 

idea o f education was closely related to the creation and development o f autonomous 

individuals who would cooperate with other autonomous persons in order to promote the 

common good in public domain.’’ Once educated, people would not be attracted by their 

private self-interest, but instead would be concerned with the general good of s o c i e t y . I n  

this context. Mill argued that educational institutions in general, and schools in particular, 

would become the main agency, in which individuals would learn to become disinterested 

persons and eventually responsible democratic citizens.

In essence, Bentham and Mill both criticised social and feudal traditions that were 

justified by appeals to natural o r d e r . T h e y  argued that the correct appeal should be to 

utility i t s e l f T h e i r  utilitarian perspective on education closely connected education and its 

aims with the ideal of protecting civil and political individual rights. By expressing their

”  Ibid 
Ibid
For further details, see West, “Liberty and Education: John Stuart M ill’s Dilem ma” (1965) The Journal o f  the 

Royal Institute o f  Philosophy  
See, Roellinger, “Mill on Education” (1952) 6 The Journal o f  G eneral Education, No. 4, 246, at 248 

”  Ibid
Schmitter, Tarcov and Donner, supra  56, at 89 
Gutek, supra 49  at 225 
Ibid
Schmitter, Tarcov and Donner, supra 56, at 89 
See above, at 79; see also. Driver, supra  79 
Driver, supra 79
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views, even if they were divergent, and by choosing meaningful and fulfilling lives, educated 

people would eventually reveal the truth of society in which they live and formulate new 

policies.'*’"' In this context. Mill was among the first philosophers, along with Locke, to 

advocate a compulsory right to education. To quote his work On Liberty-.

“ Is it not almost a self-evident axiom that the State should require and compel the 

education, up to a certain standard, of every human being who is bom its citizen (...). It 

still remains unrecognised that to bring a child into existence without a fair prospect of 

being able, not only to provide food for its body, but instruction and training for its 

mind, is a moral crime, both against the unfortunate offspring and against society.” '*’̂

The classical liberal approach to education and its utilitarian counterpart have certainly 

influenced Western societies in establishing their education system. As will be discussed in 

the following chapters, liberal societies emphasise the importance of educating citizens so as 

to empower them and ultimately increase the general goods o f society.

Nonetheless, it appears that both liberal approaches to education remain circumscribed. 

Although both approaches pretended to be universal, they were in reality directed at certain 

classes of citizens, to the detriment of others.

3. The insufficiency o f  the liberal approach to education

Two main issues arise from the liberal approaches to education, both issues 

demonstrating the limited scope of these theories. The first issue is somehow linked to the 

persistence o f a class system within the liberal society. When Locke posited his view on

Gutek, supra  49 at 225
Mill, On Liberty, 1859, cited in Schmitter, Tarcov and Donner, supra  56, at 90
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education in the treatise Some Thoughts Concerning Education, he was addressing this guide 

to a particular class, namely the aristocracy.'®^ The historian Peter Gay points out that Locke 

never mentioned the working class in his treatise at all. Nor did he ever mention the 

education of persons with disabilities. It never occurred to him that every child should be 

educated or that all those to be educated should be educated in the same way.'*^* Instead, 

Locke believed that, until the school system was reformed, a gentleman ought to have his son 

trained at home by a tutor.

This criticism prevents the Lockean perspective on education from being qualified as a 

universal and humanistic approach. Although Locke posited that knowledge should be 

equalised through education, one should be wary o f its scope and refine it as applying only to 

a limited class of citizens, namely those belonging to the wealthiest or middle capitalist class.

Similar comments may be made with regard to Bentham’s theory on education. His 

utilitarian perspective on education was solely directed at the education of children belonging 

to the middle class, to the detriment of those belonging to the working class and, a fortiori, 

those with disabilities."'* Interestingly, one should remember that the historical rise of 

liberalism as a political theory was intertwined with the emergence of an industrial capitalist 

society and the theory of laissez-faire as an economic ideology and framework for state 

policy.'" Therefore, liberalism as a philosophy was framed within the idea o f enabling the 

expression of the needs of the developing capitalist middle class -  the conceptualisation of 

autonomy and self-fulfilment was closely related to the right to own property and have 

c a p i t a l . I n  this context, one should be cautious when referring to a liberal version on 

education. Although its approaches referred to equality in education, the liberal movement, as 

initially developed, never intended to make access to education equal for everyone.

When he wrote the treatise, Locke was constantly referring to a “Gentleman” or a “Man” : I place Virtue as 
the first and most necessary o f  those Endowments, that belong to a Man or a Gentleman." (Some Thoughts 
Concerning Education, at 102)

Gay, “Locke on the Education o f  Paupers" in Philosophers on Education: H istorical P erspectives  (London: 
Routledge, 1998), at 190.

Ibid
'“’ Ibid

Itzkin, supra 87, at 303 
Olssen, supra 50, at 85 

"^Ibid
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Additionally, aside from this first limit, the liberal approaches to education embody a 

second, and perhaps more important, limit. Both classical and utilitarian approaches identify 

educated people as rational and autonomous agents who would become responsible citizens 

and contribute to the common good o f society. In this sense, both approaches conceptualised 

the aims o f education with one category o f individuals in mind: the minded persons. None o f 

these approaches ever intended to include young children and, a fortiori, children with 

disabilities, who could not make rational and cognitive decisions and become autonomous 

citizens. In fact, liberal philosophers considered persons with intellectual disabilities as 

“idiots” and “ lunatics” "^, who ought not to be educated since they would never be able to 

reach the ultimate goal o f a liberal education -  that o f becoming an autonomous agent able to 

participate effectively in a democratic society as a responsible citizen.""*

Accordingly, when one applies the liberal perspective on education to a disability framework, 

the liberal educational discourse appears to be in perfect harmony with the medical approach 

to disability. It solely relies on the individual’s inborn intellectual capacity to determine 

whether this individual is worthy o f receiving an education. Although liberalism is often 

viewed as a philosophy o f  freedom, this philosophy is in reality a philosophy o f control and 

order. Olssen reminds us that liberal philosophers were mainly androcentric and 

ethnocentric in their equation o f humanity with rationality."^ They created the status o f 

rational and autonomous agent only for the educated, white, m ale and head o f the household -  

the others being considered as learners or simply dependents."^ As will be further discussed 

below,"* the reference to autonomy as an educational objective is slippery and may at best 

lead to the emergence o f segregative educational institutions, at worst deny persons with 

disabilities any type o f education.

In reaction to these limits o f the liberal approaches to education, more progressive and 

poststructuralist perspectives on education emerged at the beginning o f the 20**’ century.

" ’ As identified by Locke, in his Second Treatise o f  Government, Two Treatises o f  Government, (Laslett, 2"“* ed. 
Cambridge, Cambridge University Press, 1967), at chapter 6, paragraph 60 

Olssen, supra 50, at 101 and 102-103 
"■Ibid
" ‘’ Ibid, at 103 
" 'ib id

Infra, part II
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II. The progressive and poststructuralist approaches to education

Criticising the culture o f individualism and competitiveness that the liberal approaches 

to education fostered in the 18* and 19* centuries, two contemporary educational approaches 

came about at the beginning o f  the 20* century. The first contemporary educational 

perspective is a progressive and pragm atist approach, also known as a child-centred approach, 

the main contributor o f which is the American philosopher, John Dewey (1). The second 

contemporary perspective is a poststructuralist approach to education, as developed by the 

French philosopher, Michel Foucault (2).

These two contemporary approaches to education will be the focus o f  the next two 

paragraphs, each one o f them describing the impacts that these theories may have when 

applied to the disability framework.

1. The Deweyan approach to education

Dewey’s perspective on education arose at the beginning o f the 20* century within a 

peculiar intellectual and political context. Politically, Dewey witnessed the transition from a 

laissez-faire doctrine to an etatique liberal approach, characterised by an increased 

intervention o f the state into socio-economic affairs."^ Intellectually, his philosophy emerged 

in the middle o f the philosophical debate between nature and nurture.’ ”̂ This nature-nurture 

controversy may be best understood as the classical opposition between a Lockean-Kantian 

approach to education, which argued for the nurture o f the child, and a more natural approach

The laissez-faire doctrine was formulated during the 18'*’ century by liberal economists who believed that the 
market regulated itself thanks to the uncoordinated self-interest o f  individuals. These relations between 
individuals and society were structured according to the invisible hand theory, developed by Adam Smith in An 
Inquiry into the Nature and Causes o f  t}ie Wealth o f  N ations (1776), and excluded any State intervention. To 
recall, this liberal theory posited free-market policies. At the beginning o f  the 20 ’̂  century, the laissez-faire 
doctrine was replaced by a strong state interventionist approach as developed by Keynes, who advocated a 
policy whereby the state actively intervened in the econom y to assist its regulation and assure the provision o f  
public goods, which the market did not provide or provided inadequately. For further details on both approaches, 
see Olssen, supra 50, at 86-87 and 112-113.

M usolf, “John D ew ey’s social psychology and Neopragmatism: Theoretical Foundations o f  Human Agency  
and Social Reconstruction” (2001) 38 The Social Science Journal, 111
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to education, as developed by the French philosopher, Jean-Jacques Rousseau, who argued for
1 ^  1the natural development of the child. ‘

Dewey’s pragmatist approach’"' to education was an alternative to this controversy and, 

ultimately, to the Marxist approach. His philosophy relied on a non-essentialist assumption of 

human nature, according to which human nature was partly the product of cultural, social and 

economic institutions present in a democratic society and partly the product of biological 

ch a r ac t e r i s t i c s . L i k e  the social constructionist model of disability, Dewey rejected the 

essentialist assumption, according to which human beings were solely determined by 

biological characteristics per se. Rather, Dewey believed that human beings were determined 

by the interaction of both biological elements and socio-cultural elements present in one’s 

society.'"'' It was within this interaction that he analysed the aims of education within a 

democratic society.

This relationship between education and the democratic society constituted the primary focus 

of his seminal work. Democracy and Education}'^ Dewey argued that education occurred 

informally as the person evolved within the cultural milieu and acquired the language, skills 

and knowledge common to the society in which he or she l i v e d . H e  believed that education 

had two dimensions.'’  ̂ First, he viewed education as having a conservative dimension, in the 

sense that education aimed at preserving the status quo}^^ He viewed education as aiming at 

the reproduction of the cultural heritage of a society through the transmission of language and 

other cultural skills and knowledge that were particular to, and represent necessary symbolic

See, for instance, his theory on the transform ation and denaturation o f  education in his treatise E m ile, 1762.
Pragmatism has been defined as a "philosophy founded on the centrality o f  praxis w ith its em ancipatory  

goals” (Seigfried , P ra g m a tism  a n d  Fem inism , Chicago: U niversity o f  C hicago Press, 1996, at 9; see also M usolf, 
su pra  81, at 278). In other w ords, the pragm atist is interested in “know led ge that helps everyday people to so lve  
problem s and cope w ith dilem m as w ithin the sp ecific  context o f  their liv e s” (Danforth, “Pragm atism  and the 
Scientific  V alidation o f  P rofessional Practices in Am erican Special Education”, 1999, 14 D isa b ility  a n d  S ocie ty , 
N o. 6, 733 , at 737).

In his work H um an N a tu re ,  D ew ey  defined this term through four principal conceptions: first, he considered  
that this term is used to “designate an alleged original and native constitution, that w hich is instinctive instead o f  
acquired” ; secondly , he defined  human nature in terms o f  “a lleged  psych olog ica l pow ers or faculties”; thirdly, he 
considered human nature as being  in itse lf  “em pty and form less” and “therefore capable o f  being m oulded by  
external in fluences”; finally , he concluded that “human nature cannot be properly conceived  or defined in terms 
o f  the constitution o f  ind ividuals either native or acquired” (D ew ey , “Human Nature” in John D ew ey  : The L a ter  
ff'orfa 7925 -7 9 5 3 , V ol. 6, 29  at 30).

M usolf, su pra  119, at 278  and 281
D ew ey, D em o cra cy  a n d  E duca tion  (N ew  York, M acm illan, 1916)
Gutek. “Pragm atism  and E ducation” in N ew  P ersp ec tive s  on P h ilo so p h y  a n d  E ducation , su pra  4 9 , 73, at 89  

™  Ibid
'■* D ew ey, su p ra  124
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tools of, the concerned s o c i e t y . S e c o n d l y ,  and perhaps more importantly, Dewey identified 

education as having another dimension, which had a more reconstructive elem ent.'^” Dewey 

posited that education was essentially aimed at providing the individuals with the adequate 

knowledge and skills so that these individuals were able to reformulate and ultimately 

improve the inherited culture.'^' Put another way, Dewey believed that education had an 

important role in helping society to achieve its own social improvement and not in preserving
132its status quo.

In this context, Dewey linked education with the concept o f g r o w t h . H e  believed that 

growing was not about developing the human qualities that were necessary to preserve the 

values o f a societal class, as advanced by the Platonic and feudal approaches to education. 

Rather, he considered growth as an individual phenomenon, which was characterised by its 

uniqueness and its dependence upon each individual’s c a p a c i t i e s . P u t  another way, Dewey 

argued that growth was not led by a fixed goal common to every individual regardless o f each 

individual’s c a p a c i t y . R a t h e r ,  growth was a goal in itself that revealed the whole question 

o f differences in individuals’ capacities to learn and develop their own selves. 

Extrapolating this theory, one may argue that every child grows, but the level and speed o f 

growth may differ from one child to another. W hether a person is growing is determined by 

an idea of optimal functioning according to this person’s own capacities, his or her 

environment, family and culture.’ *̂

In this context, Dewey claimed that the task o f education was to provide universally the 

means for each individual to develop and realise his or her individual abilities, talents and 

i n t e r e s t s . H e  believed that good education should primarily and essentially focus on the 

development o f whatever capacities, interests or talents that a child might have and that this

Gutek, supra 125, at 89 
D ew ey, supra 124
Gutek, supra 125, at 89; see also, Schmitter, Tarcov and Donner, supra  56, at 107
Childs, “John Dewey and Education” in John D ewey: Philosopher o f  Science and Freedom  (N ew  York, 

1967) 153, at 155
D ew ey, supra 124, at 41 
Supra, at 7
Lekan, “Disabilities and Educational Opportunity: A Deweyan Approach” (2009) 45 Transactions o f  the 

Charles S. Peirce Society: A Q uarterly Journal o f  American Philosophy, No. 2, 214, at 220
D ewey criticised the view  that “Growth is regarded as having an end, instead o f  being an end” {Dem ocracy 

and Education, supra  124, at 55), cited in Weber, “D ewey and Rawls on Education” (2008) 31 Human Studies, 
361, at 368

W eitz, “Equality and Justice in Education: D ew ey and Rawls” (1993) 16 Human Studies, No. 4, 421, at 423 
Ibid
D ew ey, supra 124, at 55
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development would ultimately guide this child toward his or her self-fulfilment and, a 

fortiori, his or her happiness.'"'*’ To quote his work:

“(...) every individual becomes educated only as he has an opportunity to contribute 

something from his own experience, no matter how meagre or slender that background 

of experience may be at a given time (..

In essence, a Deweyan educational perspective suggests that every young individual 

grows, regardless of the pace of his or her own development. Every child’s growth has the 

potential to contribute to the shared interests of society, provided that the child receives 

adequate educational services that are appropriate to his or her individual needs. Education 

aims at further developing his or her a b ilit ie s .T h e re fo re , the ultimate goal of a Deweyan 

education is to give every child the motivation for further learning and subsequently for 

leading his or her own growth by interacting with other individuals in a society that is made 

more democratic.''*^ As pointed out by Lekan, the Deweyan democratic educational approach 

highlights the important role of education in socially integrating individuals through the 

development of their unique capacities and, ultimately, through their contribution in a 

democratic society.'"'"'

This progressive approach to education provides a very strong structure for the debate on 

disability rights in education. Although Dewey never wrote about disability and education, 

the scope of his philosophical approach to education could be extended to include the 

education of children with learning difficulties and disabilities. As demonstrated above, the 

purpose of a Deweyan education is to determine how to better develop individuals’ talents 

and abilities, without identifying intellectual superiority or inferiority at the start of their

One w ill note that, for D ewey, the ultimate goal o f  education is to offer each individual the equal chance to 
reach his or her self-fulfilment, that is, to give him or her the opportunity for his or her pursuit o f  happiness. In 
this sense, we find again the liberal idea that an individual can only find liberty if  he is able to realise his 
particular humanity (ibid).

D ew ey, The L ater Works, 1925-1953  (Boydston, Southern Illinois University Press) Vol. 13, at 488, cited in 
Neubert, “Democracy and Education in the 21^‘ Century: Deweyan Pragmatism and the Question o f  Racism” 
(2010) 60 E ducational Theory, No. 4, 487, at 488

In this sense, D ewey differs significantly from Rawls and his theory o f  social justice. For Rawls, individuals 
are bom  unequal in natural capacities. Therefore, the aim o f  education should be, for Rawls, to palliate these 
inequalities by a fair distribution o f  resources (see Weitz, supra  137, at 423).

Lekan, supra  134, at 227 
Ibid
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childhood. Doing so would necessarily impinge the educational growth o f  a child 

according to the intellectual class in which he or she may be classified.

One has to remember that D ew ey’s understanding o f education was strongly associated with 

the concept o f  dem ocracy.’'*̂  He believed that, in a democracy, every human being was 

morally e q u a l , f o r  every human being had equal human dignity and equal human worth. 

His belief on human equality, which significantly differed from the liberal equality discussed 

a b o v e , s u g g e s t e d  that being human implied having unique capacities, talents and interests 

that were naturally different from one person to another.

Extrapolating this idea, a Deweyan approach to education coincides with a human rights- 

based approach to disability. Both bolster the view that difference is a mere fact o f  being 

human and disability is a mere manifestation o f  human diversity. In this context, equal 

educational opportunity becomes the ethos o f this progressive and child-centred philosophy. 

To quote his work:

“one person is morally equal to others when he has the same opportunities for 

developing his capacities and playing his part that others have, although his capacities 

are quite unlike theirs” .'^''

This statement is particularly important when we apply the progressive approach to education 

to a disability framework. The Deweyan educational approach admits that there exists a wide 

variation in rates o f growth within the general population o f individuals.'^' This suggests that 

some individuals grow faster than others and that some may experience difficulties in their 

learning process, which in turn slow down their growing process. Nevertheless, the mere fact 

that a child has a slow growth does not imply that he or she has stopped from growing.

Danforth, “John D ew ey’s contributions to an educational philosophy o f  intellectual disability” (2008) 58 
Educational Theory, No. 1, 45, at 52-53, who points out that D ew ey rejected intelligence testing as an illogic 
attempt to fixe human activities across time and context into a single entity which has no time or context. For 
D ew ey, biology is not a fixed feature o f  human nature; it is, instead, a changing element that is characterised by 
the growth, learning and development o f  each individual (ibid at 53).

D ew ey, supra 124, at 81 
Ibid, at 95 
Supra, at 86
D ew ey, supra 124, at 115
D ew ey, “Ethics” in John D ewey: The Later Works, 1925-1953  (Boydston, Southern Illinois University Press, 

1981), vol. 7, at 346, cited in Danforth, supra  102, at 55
A s noted by D ew ey, “the power o f  growth is present wherever life exists” (D ewey, “Democracy and 

Education”, in John D ewey: The M iddle Works, 1899-1924, Boydston, Southern Illinois University Press, vol. 9, 
1976, at 47), cited in Danforth, supra  121, at 58.
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Dewey believed that every individual had some talents. Accordingly, one may argue that 

even a child with the most severe and profound learning difficulties possesses some 

capacities, talents and interests and is entitled to develop them respectively.

Bolstering the human rights-based approach to disability, a Deweyan approach to education 

posits that every child, as a human being, is growing and nurturing his or her own personal 

capacities. The purpose o f education is therefore to ensure that every child benefits from the 

same opportunity to grow, to nurture one’s human development and foster one’s talents, 

capacities and abilities.

Accordingly, the progressive educational approach developed by Dewey appears to be a 

powerful tool for promoting the education o f persons with learning difficulties and disabilities 

in the best-suited learning environment. His theory on democracy suggests that society is 

under a positive moral obligation to establish appropriate educational structures that would 

cater for the diverse needs o f the students’ population and eventually help them to reach their 

individual level o f  happiness. From this progressive perspective, it results that the onus is not 

on the individual to adapt to society, but on society, and more precisely on educational 

institutions, to adapt to the wide variety o f individual educational needs. In this context, 

inclusion'^' becomes synonymous with this progressive approach. Teachers become the key 

responsible agents for identifying a child’s educational needs and for adapting their teaching 

methods to the child’s individual educational needs. A progressive approach to education 

ultimately requires teachers to listen to, understand and adapt to every child’s educational
1 53needs in a humanistic and ethical way.

This progressive and pragmatist approach to education departs significantly from the 

previous liberal approaches to education and provides some novel insights into the debate 

relating to disability rights in education.

Following this progressive ethos, another interesting philosophical approach, also developed 

in reaction to the limits o f the liberal approaches to education, has been identified as having

Inclusive education w ill be the subject o f  further analysis in the fo llo w in g  chapter 3.
Infra, part III
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positive impacts on the education o f persons with learning difficulties and disabilities. This 

second philosophical approach to education is strongly influenced by the poststructuralist 

movement, as led by the French philosopher Michel Foucault, and is accordingly known as 

the poststructuralist approach to education.

2. The poststructuralist approach to education

The poststructurahst approach to education has been developed during the second part 

o f the 20* century. Its philosophy is based upon a critic o f the liberal belief, according to 

which education is involved in the pursuit o f  personal autonomy and its main goal is 

concerned with the development o f the individual rational autonomy.'^"* Relying heavily on 

the work of Michel Foucault and, more precisely, on his theory o f power relations, the 

poststructuralist movement deconstructs the traditional liberal philosophy o f the subject that 

presents the human subject as an autonomous, pre-social, trans-historical source o f truth, 

rationality and i d e n t i t y . I n s t e a d ,  its approach emphasises the way in which discourses and 

practices transform and ultimately construct the individuals into subjects o f a particular 

type.’ ®̂ As pointed out by Foucault, an individual is not “a pre-given entity, which is seized 

on by the exercise o f power,” but he or she is “the product o f a relation o f power exercised 

over bodies, multiplicities, movements, desires, forces” . I n  this sense, the postmodern 

discourse sees the human subject as “produced by a whole range o f  discursive practices -  

economic, political and social -  the meanings o f which are a constant site o f  struggle over 

power.”

Like Dewey, Foucault conceived education as having a double function. First, he suggested 

that education created the individuals as subjects o f power, under the discipline, surveillance

Olssen, “Foucault, Educational Research and the Issue o f  Autonomy” (2005) 37 Educational Philosophy and  
Theory, No. 3, 365, at 365

Biesta, “Pedagogy without Humanism: Foucault and the Subject o f  Education” (1998) 29 Interchange, No. 1, 
l , a t 5

Marshall, “Foucault and Educational Research” in Ball, Foucault and Education: D isciplines and Knowledge  
(Routledge, 1990) 11 at 14; see also previous chapter on the concept o f  disability

Foucault, “Questions on Geography” in Gordon, Power/Knowledge: Selected Interviews and other Writings 
1972-1977  (Gordon, 1980) at 73-74, cited in Biesta supra  113, at 7

W eedon, Feminist P ractice and Poststructuralist Theoiy (London, Blackwell, 1987) at 21, cited in Biesta, 
supra  113, at 5
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and control o f parents, teachers and the g o v e r n m e n t . I n  his book In Discipline and 

Foucault described education as a “government apparatus” '^' for disciplining 

children’s body according to social norms and societal standards. Within this government, 

teachers were identified as “technicians of behaviour”, or “engineers of conduct” '^ ' who had 

assimilated a set of disciplinary norms that were imposed by the state and that they had to 

inflict in return on their s t u d e n t s . T h e  introduction o f exercises, examinations, punishments 

and rewards represented, for Foucault, a good illustration of the normalisation of the school’s 

curriculum and pedagogy and of its social manipulation and indoctrination by those who held
164power.

Secondly, Foucault conceived education as being the place where the individual learnt to 

become a powerfijl and active s u b j e c t . R e l y i n g  on his study of the conccpt of power, 

Foucault demonstrated that power did not imply that some individuals had power -  such as 

the sovereign, the state, the police officer or the teacher -  whilst others were deprived of it.'^^ 

Instead, Foucault believed that power was ubiquitous. It was something that was embedded 

in every human relation.'^’ Even within the most asymmetrical power relations, Foucault 

insisted that the weakest individuals within the relations continued to be powerful subjects 

and active agents, because of their ability to resist within these relations.'^* Resistance 

became, in this context, an inherent aspect of the power relations and constituted a necessary 

tool for the formation of the human s u b j e c t . F o u c a u l t  encouraged people to resist against 

social norms and societal standards within educational institutions.’™ He encouraged them to 

resist against the category in which society and, a fortiori, the school classified them. He 

believed that the ability to resist in power relations constructed individuals as powerful 

subjects and active agents.'^' Once an individual showed resistance, Foucault believed that

Foucault, D iscipline and Punish: The Birth o f  the Prison  (Harmondsworth, Penguin, 1977)
Ibid
Devine and Irwin, “Autonomy, Agency and Education: He Tangata, He Tangata, He Tangata” (2005) 37 

Educational Philosophy and Theory, N o .3, 317, at 328
Foucault, supra  138, at 294, cited in Leask, “Beyond Subjection: Notes on the Later Foucault and Education” 

(2011) Educational Philosophy and Theory, 3 
Leask, supra  161, at 3 
Ibid
Ball, “Introduction” in Ball, Foucault and Education: D isciplines and Knowledge  (Routledge, 1990) at 5 
Foucault, supra  138, at 294
Butin, “If This is Resistance I Would Hate to See Domination: Retrieving Foucault’s Notion o f  Resistance 

within Educational Research” (2001) 32 Educational Studies, No. 2, 157, at 167 
Ibid at 168 
Ibid
Foucault, 5«/>ra 138
Butin, supra  166, at 169; see also, Devine and Irwin, supra  160, at 328
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the position o f this individual shifted from being m erely passive to becoming a free and active 

agent, who constructed him self as a subject in an active f a s h i o n . T h i s  fashion was 

conceptualised by Foucault as the “practices o f the s e lf ’.'^^

Foucault’s analysis o f power relations is interesting for it demonstrates that power 

relations should not only be conceived as a vertical and asymmetrical type o f relations 

characterised by one oppressor and one oppressed. Instead, his analysis demonstrates that 

power relations are horizontal and symmetrical relations involving, at least, two individuals o f 

equal human worth and equal human dignity. Consequently, when we apply this new 

interpretation o f the power relations to education, it results that the relationship between the 

educator and the educated is, or should be, an equal and symmetrical relationship. Teachers 

and students should be regarded as equal and creative agents, who are capable o f  resisting 

against the societal normalisation that they face on a daily basis through the educational 

curriculum, modes o f assessments and learning expectations.” "' In this context, education 

aims at developing and nurturing a dialogue and communication between teachers and 

s t u d e n t s . I t  forms what Foucault called a “block o f capacity-communication-power’’.'^^ 

This block, which is dominated by communication over capacity and power, highlights one o f 

the primary goals o f education -  that is, to develop the individual’s capacity to resist and 

criticise societal norms through the exchange o f knowledge. Foucault believed that, by 

developing the student’s capacity to criticise and reject the societal standard, education would 

enable students to escape the effects o f domination within the pedagogical relationship.'^^

is important to note that the concept o f  freedom, with which Foucault dealt in his theory on power, is 
radically different from the concept o f  freedom used by the traditional liberal discourse. As it w ill be seen 
below, Foucault did not believe that individuals were free, for the simple reason that they construct themselves 
through power relations. In this sense, individuals are always subordinated to som e kind o f  power. When 
Foucault used the term “freedom”, he referred to the ability o f  the individual to resist, reacting and opposing 
against power relations. Instead o f  being passively subjected, the individual becom es an active 
“subjectivization”. See Leask, supra  161, at 8

Foucault, The Use o f  Pleasure  (New York, Pantheon, 1985); see also, Foucault, The Care o f  the 5 e^ (N ew  
York, Pantheon, 1986), cited in Biesta, supra  154, at 7 

Leask, supra 161, at 8 
Biesta, supra 154, at 2-3

’’^Foucault, “The Subject and Power” in Dreyfus and Rabinow M ichel Foucault: B eyond Structuralism and  
Hermeneutics (Brighton, Harvester, 1982) at 218-219, cited in Deacon, “Michel Foucault on Education: A 
Preliminary Theoretical overview” (2006) 26 South African Journal o f  Education, No. 2, 177, at 183 

Deacon, 5w/77-<3 175, at 184
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This Foucauldian approach is particularly instructive when we consider the education o f 

children with disabilities and other learning difficulties. As mentioned above, the 

Foucauldian perspective on education criticises the liberal view according to which education 

should aim at developing the rational autonomy o f each individual and, ultimately, create free 

agents. For Foucault, the conception o f oneself as a “free agent” was a fallacy. He suggested 

that no one was free and that every individual was, to a certain degree, under the domination 

o f  m odem  p o w e r . P u t  another way, Foucault did not believe that there existed a difference

between individuals in terms o f intellectual autonom y.’ ®̂ He asserted, instead, that no one
180was autonomous because every one depended upon external societal and individual factors.

James D. M arshall has fiarther developed this latter point.'* ' By deconstructing the concept o f 

autonomy and going back to its etymological roots, Marshall demonstrates that this concept is 

untenable.'^ ' Like Foucault, he argues that knowledge and rules are socially constructed and 

therefore the “nom os” o f autonomy can never be individualistic or never constitute a sole and 

unique creation o f the individual himself'*^ Instead, Marshall contends that the self exists 

only within the context o f the knowledge o f its own society and, as a result, can never be 

autonomous, since it will always reflect and depend upon the collective culture o f a society.’*̂'* 

This leads to the conclusion that individuals have never been autonomous or independent as 

was contended by liberal approaches to education.'*^ Rather, individuals have always been 

dependent upon one another and upon society at l a r g e . A p p l y i n g  this perspective on 

persons with disabilities would suggest that persons with disabilities are not less autonomous 

than persons without disability, as both depend upon one another and upon societal 

institutions in their own distinct ways.

In essence, the Foucauldian perspective on education underlines the inadequacy o f the use o f 

the concept o f autonomy, as an educational objective. Because o f the very expansiveness o f 

the possible meanings o f this concept, its use can justify the exclusion o f many groups.'*^ As

Olssen, supra  153, at 366 
™ Foucault, i'UjOra 175, at 218-219

Ibid; see also. Deacon, supra  175, at 184
See Marshall “The Autonomous Chooser and Reforms in Education” (1996) 15 Studies in Philosophy and  

Education, No, 1-2, 89 
Ibid 
Ibid
See D evine and Irwin, supra  160, at 320 

' Olssen, supra  15 3, at 3 81 
Ibid

98



A rduin Sarah 
0 9 2 6 3 9 2 1 2

developed previously, the educational ideal o f developing autonomous agents was widely 

used by liberal philosophers not so much to develop critical thoughts in children’s mind or 

help them engaging in reflective practice, but rather to “protect” their minds and indoctrinate 

them with W estern capitalist middle class values.'^* Inasmuch as W estern values define an 

individual according to his or her intellectual ability to become a rational autonomous agent, 

children with disabilities who necessarily fall short o f this standard remain excluded from 

educational institutions.

Accordingly, instead o f considering autonomy as an educational objective, the 

poststructuralist approach refers to the development o f capabilities and protection o f  rights as 

principle educational aims.'*^ In this sense, this approach shares some similarities with the 

Deweyan perspective on education. Like Dewey, poststructuralist philosophers believe that 

every individual has human rights, which do not come from nature but from the common aim 

to s u r v i v e . A c c o r d i n g l y ,  education aims at developing the capabilities and rights o f 

individuals to resist against external powers. It fosters the art o f criticism rather than nurtures 

autonomous agents.'^ ' Applied to the disability framework, a Foucauldian perspective on 

education advocates the inclusion o f children with learning difficulties and disabilities within 

educational institutions. As no difference is made between autonomous and non-autonomous 

children and as education is aimed at fostering the capabilities and rights o f individuals to 

resist, there is nothing special about educating these children, whose capabilities to resist to 

societal norms may be as well developed as the capabilities nurtured by children without 

disabilities.

Like the Deweyan approach to education, the Foucauldian approach ultimately highlights the 

need to respect every individual as a person and a subject o f rights. It emphasises the need to 

recognise the idiosyncratic nature o f learning and therefore acknowledges differences within 

human development. Both provide interesting insights into the debate relating to education 

and a fortiori into the debate relating to disability rights in education.

Ibid, at 374 
Ibid, at 378-379
Olssen notes that when Foucault spoke about human rights, he was referring to the rights to oppose 

governments (ibid at 381).
Ibid at 381
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Relying on these two progressive and poststructuralist approaches to education, the 

ethical perspective on education has been expressly developed in order to tackle this 

challenge o f educating children with disabilities and learning difficulties. Differing slightly 

from the two previous approaches, the ethical perspective demonstrates that providing an 

adequate, effective and practical definition o f education, which argues for the development o f 

every individual’s capacities, abilities and talents, constitutes a necessary step for fostering a 

more humanistic approach to education and ultimately establishing a framework guaranteeing 

disability rights in education.

III. Educating persons with learning disabilities and disabilities: the 

ethical approach to education and its aims

The ethical approach to education underlines the need to respect and recognise all 

individuals as persons and subjects o f rights. It suggests that schools and, in particular, 

teachers go beyond the legal rule and act in accordance with their human duty.'®^

The last part o f this chapter argues for the adequacy and pertinence o f the ethical approach to 

education. It takes the view that this approach provides an appropriate understanding o f the 

goals o f education, particularly in the context o f disability. Its philosophy embodies the best 

elements o f the Deweyan approach to education and combines them with the best elements o f 

the Foucauldian perspective on education. Like Dewey, the ethical approach fosters a child- 

centred policy, stressing the importance to adapt to the individual educational needs o f  every 

child. Like the Foucauldian perspective on education, the ethical approach expands the 

poststructuralist idea according to which teachers and students should be considered as equal 

partners cooperating in the same learning enterprise.

These two final points are discussed in the first paragraph, which analyses the content o f  the 

ethical approach to education and its positive impacts on the education o f persons with

Tetzchner and Jensen, “Interacting with People Who Have Severe Communication Problems: Ethical 
Considerations” (1999) 46 International Journal o f  Disability’, Developm ent and Education, No. 4, 453
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disabilities and learning difficulties (1). The second paragraph reviews some o f the 

definitions of the concept of education endorsed in human rights treaties and queries whether 

this ethical approach to education has been satisfactorily implemented at the international 

level (2).

1. The ethical approach to education

The ethical approach to education has been developed in the last decade of the 20'*’ 

century. The Norwegian philosopher, Hans Skjervheim, has played a significant role in 

conceptualising it. His understanding of the goals of education and of the concept of respect 

is based on the distinction between the technical and the ethical. Skjervheim demonstrates 

that “one cannot do in the technical what one cannot do in the ethical.” ' T h i s  is illustrated 

by his view on education:

“To act technically means to act on the basis of a calculation of what will happen if one 

does this or that... Upbringing belongs to the more general human praxis, where the 

attitude behind the acts is more important than choosing the right means. But where the 

attitude is decisive, it is not primarily a question of psychology, but of ethics.” ’’"'

Skjervheim uses the Aristotelian distinction between the praxis and the poiesis'^^ to 

demonstrate that the poiesis, or the technical, cannot be adequately established if it does not 

previously rely on the praxis, which refers to the moral or ethical.’’® Skjervheim observes 

that educational professionals are too often concerned with the technical goal of education at 

the expense o f its more ethical purpose.”  ̂ Their primary concern is the eventual positive

Skjervheim, The science o f  Man and the Philosophical Reflection  (Oslo, Tanum, 1964). Skjervheim made a 
distinction between primary and secondary ethics. Primary ethic, also known as praxis, refers to the every day 
acts, which illustrate the interaction between human beings, at a private level or public locus. These acts are not 
valued according to the results they might produce, but instead they are concerned with the right representation 
they provide o f  the culture and tradition o f  the concerned society. By opposition, secondary ethic, also known as 
po iesis, refers to those acts that are goal centred and that are valued according to the results they produce. For 
Skjervheim, primary ethic defines secondary ethic. In other words, it is the praxis  o f  the individual that will 
define the moral status o f  the situation and the ethical intervention required. For further details, see Tetzchner 
and Jensen, supra 191, at 454-455

Tetzchner and Jensen, supra  191, at 455 
For an understanding o f  the distinction, see supra, footnote 192 
Skjervheim, supra  192 

■’’ Ib id
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economic impact that education may have on society. The problem with this exclusive 

reliance on a technical and utilitarian perspective is that those who may not be in the position 

to contribute to societal goods may be denied the opportunity to leam  and develop their 

capacities, abilities or talents on an equal basis with o th e r s .P r o fe s s io n a ls  adopting this 

perspective often favour the education o f some individuals at the disadvantage o f others. 

They often favour the education o f gifted children at the expense o f children with learning 

difficulties and disabilities. As pointed out by Skjervheim, it is easier to argue for the best for 

all than to argue for the dignity o f each.^°°

Skjervheim rejects this technical and utilitarian perspective on education. He argues that 

educational professionals should be more concerned with the ethical purpose o f education -  

that is, with its This ethical purpose requires professionals and, more precisely,

teachers to act not according to a legal and technical rule, but rather according to their human 

duty.‘®̂ This human duty refers to the duty o f respecting every individual as a human being 

and, a fortiori, as a person and subject o f rights.^'*'’ A teacher who follows his or her human 

duty necessarily sees every child as a potential citizen and recognises children with learning 

difficulties and disabilities primarily as persons and subjects o f rights, instead o f 

manifestation o f human frailty or impairment."”"' The ethical teacher perceives education in a 

more progressive and pragmatic way and fosters a child-centred and learner friendly policy."'’̂

To succeed in this task, the ethical approach to education requires teachers to listen to, 

understand and adopt the point o f view of children, especially those with learning difficulties 

and disabilities.^®^ It requires teachers to imagine the world from the point o f view o f the 

child concerned. This human point o f view theory^®^ is crucial for the education o f children 

with disabilities and learning difficulties. As pointed out by Vorhaus,

“we are to make an effort to look at the world from the point o f view o f a profoundly 

disabled person; to enquire into what it is like for her to live her life, to succeed in

'''* Ibid 
Ibid
Tetzchner and Jensen, supra  191, at 456
Skjervheim, 192
Tetzchner and Jensen, supra  191, at 456
Ibid
Ibid
Vorhaus, supra 48, at 315 
Ibid
The human point o f  view theory has been developed by Dr John Vorhaus in his work, cited supra  48.
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taking three assisted steps rather than yesterday’s two, to struggle with the constraints
708that prevent or jeopardise communication.”

By making this effort to look at the world from their point o f view, teachers respect people 

with disabilities, listen to what they say, take them seriously and acknowledge the fact that 

they are equal partners in the educational enterprise.^*’̂  This task may be more or less 

demanding and challenging, depending on the disability o f the child concerned. Nonetheless, 

this approach remains crucial for identifying and recognising every child as a person with 

potential talents, capacities and interests. It requires teachers to identify the difficulties 

concerned, interpret them as challenges, which may be overpassed, and adapt their teaching 

methods according to the individual educational needs o f  every child. '̂** As pointed out by 

Tetzchner and Jensen, it is only by regarding persons with disabilities as “individuals who are 

as different as all others” that it is “possible to obtain an authentic impression o f  their

situation.”^'' Failure to regard children with disabilities and learning difficulties as persons
212automatically entails failure to respect them as human beings.

Education is frequently conceived as aiming at the transmission and cultivation o f  skills 

and knowledge that are particular to and represent necessary symbolic tools o f  the concerned 

society.^'^ The ethical approach to education suggests a more humanistic educational goal. It 

suggests that education is about “humanizing” differences and human diversity. It is about 

valuing learners’ background, knowledge, abilities, interests and life experience. Teachers 

become the message translator and are required to listen to and understand the message that
^15children convey.”

Ibid, at 314
On this point, it is interesting to note the similarities with the Foucauldian approach to education, which 

fosters an equalisation o f  powers between the teacher and the student (see, supra, at 97).
This point will be further developed in chapters 5 and 6.
Tetzchner and Jensen, supra 191, at 456-457
W illiams, “The Idea o f  Equality” in Williams, Problem s o f  the S e lf  (Cambridge, Cambridge University Press, 

1973), who pointed out that “men are conscious beings who necessarily have intentions and purposes and see 
what they are doing in a certain light” at 236-237, as cited in Vorhaus, supra  28, at 316.

See namely the liberal approach, supra
Bartolome, “Beyond the Methods Fetish: Toward a Humanizing Pedagogy” (1994) 64 H arvard Educational 

Review, No. 2, 173, at 189-190, cited in Vorhaus, supra  48, at 323
Tetzchner and Jensen, supra  191, at 457, who give three interesting examples o f  the important role o f  the 

teacher, as a translator o f  the message his student with severe intellectual disability tries to convey.
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The ethical approach to education believes that teachers owe children respect in a more 

humanistic sense. They owe them respect in the sense o f paying attention to their 

individuality and differences, not ignoring significant features o f their live by standardising 

their education.^'® As pointed out by Vorhaus, once we value children and, in particular, 

children with learning difficulties and disabilities, we may want to look after them, engage 

with them as subjects o f rights and teach them in ways that acknowledge their human dignity 

and equal human worth.^'^

Needless to say that the ethical approach to education is in perfect harmony with the 

human rights-based approach to disability. Both highlight the need to acknowledge and 

respect the human dignity and equal worth o f every person and a fortiori every child. Both 

highlight the fact that children with disabilities are first and foremost children and thereafter 

children with disabilities. Respecting them as such and acknowledging their capacity to learn 

constitute the sine qua non condition for moving forward and adopting a human rights-based 

approach to disability rights in education. Under this approach, disability, inclusive 

education, differences and plurality become all synonymous with equity, social justice and 

respect for human rights.*'*

The last paragraph shall consider whether this human rights philosophy on education, 

otherwise known as the “human right to education”^'^ approach, has been satisfactorily 

endorsed in human rights treaties.

2. The definition o f  education and its aims in international law

Vorhaus, supra  48, at 325 
^ '^Ibid

Infra, chapter 6
■’’ This concept has been used by academics, such as D. Hodgson, supra  6, or in “The International Human 
Right to Education and Education concerning Human Rights” (1996) 4 The International Journal o f  C hildren’s 
Rights, 237, and by international organisation or rapporteur, such as former rapporteur, Katarina Tomasevski, 
“Globalising What: Education as a Human Right or as a Traded Service?” (2005) 12 Indiana Journal o f  G lobal 
Legal Studies, 1. More recently, this concept has been used by the Irish Human Rights Commission at the 
launch o f  its 2011 Report on Human Rights Education in Ireland (4/07/2011).
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The concept of education and its aims is widely defined at the international l e v e l . I t s  

content has been the focus o f the former UN Commissioner, Mustapha Mehedi, who 

presented a “Working Paper on the Realisation of the Right to Education” at the Commission 

of Human Rights of the United Nations Economic and Social Council in 1999?^' In this 

paper, Mehedi listed all the international treaties and documents that provide a clear 

understanding o f the concept o f education. Amongst some of these instruments, the first 

instrument that mentions the concept of education is the Universal Declaration o f Human 

Rights (UDHR), which states in its article 26(2) that:

“Education shall be directed to the fu ll development o f  the human personality’ and to the 

strengthening of respect fo r  human rights and fundamental freedoms. It shall promote 

understanding, tolerance and friendship among all nations, racial or religious groups, 

and shall further the activities o f the United Nations for the maintenance of peace.

This definition encapsulates, to a large extent, the philosophical approach to education 

adopted at the international l e v e l . A l t h o u g h  subsequent definitions have been provided, 

these definitions add very little to the present one.

The International Covenant on Economic, Social and Cultural Rights states in Article 13, 

paragraph 1:

“... education shall be directed to the full development of the human personality and the 

sense of its dignity, and shall strengthen the respect for human rights and fundamental 

freedoms ... [It] shall enable all persons to participate effectively in a free society, 

promote understanding, tolerance and friendship among all nations and all racial, ethnic 

or religious groups, and further the activities of the United Nations for the maintenance 

of peace.”'"'*

Supra, introduction, at 77 
Mehedi, supra 36
One will note that already in its preamble the UN Declaration o f  Human Rights mentions the objectives o f  the 

right to education: this ... Declaration [is proclaimed] ... to the end that every individual and every organ o f
society, keeping [it] constantly in mind, shall strive by teaching and education to promote respect for these rights 
and freedoms and ... to secure their universal and effective recognition and observance...”; see Mehedi, supra 
36, at 6

O ’Mahony, supra 6, at 7 
Article 13(1) ICESCR, supra  2

105



A r d u in  Sarah  

092639212

The only novelty that this definition brings is its reference, as an educational aim, to an 

effective participation in a free society, which may be an indirect reference to the liberal 

approaches to education."'^

The Convention on the Rights o f the Child differs from the two previous international 

instruments. As it stands, it provides one o f the most comprehensive definitions o f education 

in international law. Article 29 states that education should aim at:

“(a) The development o f the child's personality, talents and mental and physical abilities 

to their fullest potential;

(b) The development o f respect for human rights and fundamental freedoms, and for the 

principles enshrined in the Charter o f the United Nations;

(c) The development o f respect for the child's parents, his or her own cultural identity, 

language and values, for the national values o f the country in which the child is living, 

the country from which he or she may originate, and for civilizations different from his 

or her own;

"(d) The preparation o f the child for responsible life in a free society, in the spirit o f 

understanding, peace, tolerance, equality o f sexes, and friendship among all peoples, 

ethnic, national and religious groups and persons o f indigenous origin;

"(e) The development o f respect for the natural environment."^'®

As pointed out by the Committee on the Rights o f the Child in its general comment on Article 

29, all the aims o f education mentioned in this Article refer directly to the realisation o f the 

child’s human dignity and rights, “taking into account the child’s special developmental needs 

and diverse evolving capacities’’.^'^ The definition fosters a child-centred approach to 

education and certainly emphasises its empowering and fundamental nature.^^^

And m ore precisely  to the utilitarian approach as developed by M ills (supra at 84)
A rticle 2 9 (1 ), C onvention on the Rights o f  the Child, General A ssem bly  resolution 44 /25  o f  20  N ovem ber  

1989
U N  C om m ittee on the R ights o f  the Child on the A im s o f  Education (A rticle 29(1): The A im s o f  Education: 

0 8 /0 2 /2 0 0 1 , CRC General C om m ent 1, paragraph 1 
Ibid, at paragraph 2
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Finally, the most significant definition o f education and its aims within a disability framework 

is provided in Article 24 o f the United Nations Convention on the Rights o f Persons with 

Disabilities.^"^ According to the Convention, education should aim at:

“(a) The fiill development o f  human potential and sense o f dignity and self-worth, and 

the strengthening o f respect for human rights, fundamental freedoms and human 

diversity;

(b) The development by persons with disabilities o f their personality, talents and 

creativity, as well as their mental and physical abilities, to their fullest potential; and

(c) Enabling persons with disabilities to participate effectively in a free society.”^̂ ®

This last definition marks the culmination o f  the ethical approach to education in international 

law. Combined with Article 24(2), which argues for an inclusive education on an equal basis
^ 31with others,' it embodies the progressive approach o f Dewey -  and its notion o f individual 

human growth -  and the poststructuralist approach o f Foucault -  and its notion o f 

empowerment. It conveys the message that every child can learn and has the capacity to 

leam, provided that this child benefits from equal educational opportunities and receives 

adequate educational services that are appropriate to the child’s individual educational 

needs.̂ ^̂

Interestingly, none o f  these definitions refer to the development o f autonomy as an 

educational aim. This omission is welcome and emphasises the inadequacy and ambiguity o f 

this concept, more so as an educational objective. Similarly, the transmission o f cultural 

h e r i t a g e , t h e  development o f the child’s ability to make rational decisions^^”̂, and the

General Assembly Resolution 61/106 (2007)
Article 24(1)
Article 24(2) reads as follows: “In realizing this right. States Parties shall ensure that; (a) Persons with 

disabilities are not excluded from the general education system on the basis o f  disability, and that children with 
disabilities are not excluded from free and compulsory primary education, or from secondary education, on the 
basis o f  disability; (b) Persons with disabilities can access an inclusive, quality and free primary education and 
secondary education on an equal basis with others in the communities in which they live;

See Article 24(2)(d) according to which States shall ensure that “persons with disabilities receive the support 
required, within the general education system, to facilitate their effective education”.

Principle 7 o f  the Declaration o f  the Rights o f  the Child; principle 18 (f) o f  the Recommendation concerning 
Education
■̂ ‘’ Principles 7 and 10 o f  the Declaration o f  the Rights o f  the Child; article 5 (3) o f  the Declaration on the 
Elimination o f All Forms o f  Intolerance and o f  Discrimination Based on Religion or Belief; principles 4 (e), 5 
and 18 (d) o f  the UNESCO Recommendation concerning Education for International Understanding,
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contribution to the econom ic and social development o f  a s o c ie t y ,w h ic h  are liberal and 

utilitarian educational objectives, are only mentioned subsidiarily as educational goals. They 

figure only in a very small number o f  international tr e a t ie s ,s u g g e s t in g  that they do not 

constitute general educational aims accepted by the international community. Their 

om ission manifests a clear intention o f  the international community to reject the classical 

liberal and utilitarian approaches to education and their narrow, scholastic and literal 

interpretation o f  education. To quote the Committee on the Rights o f  the Child,

“Education goes far beyond formal schooling to embrace the broad range o f  life 

experiences and learning processes which enable children, whether individually or 

collectively, to develop their personalities, talents and abilities and to live a ftill and 

satisfying life within society.

Although this perspective has received a general consensus in international law,“^̂  this 

consensus does not seem to have reached the European Court o f  Human Rights. In the 

absence o f  any definition provided in the First Protocol o f  the European Convention on 

Human R i g h t s , t h e  Court has adopted a very narrow definition o f  education and its aims in 

the case o f  Cam pbell and Cosans v United K in g d o m }‘̂  ̂ The Court held that

“education is a whole process whereby, in any society, adults endeavour to transmit 

their beliefs, culture, and other values to the young, whereas teaching or instruction

Cooperation and Peace and Education relating to Human Rights and Fundamental Freedoms; article 7 (3) o f the 
African Charter on Human and Peoples' Rights; principle V o f the 1924 Geneva Declaration

See article 12 o f the American Declaration of the Rights and Duties of Man and articles 2 and 12 (1) o f the 
American Convention on Human Rights

These documents are essentially regional documents, such as the American Convention on Human Rights and 
the African Charter on Human and Peoples' Rights.

Hodgson and Nowak have drawn a list of four aims o f education based on the definitions provided in 
international law. These aims refer to the full development o f the human personality, talents and abilities; the 
strengthening o f respect for human rights and fundamental freedoms; the ability o f every person to become a 
useful member o f society; and the promotion of understanding, tolerance and friendship among all nations, and 
all racial, ethnic or religious groups, and the furtherance o f United Nations activities for the maintenance of 
peace. See Hodgson, supra 8, at 74-78, and Nowak, supra 6, at 195; see also Mehedi, supra 36, at 8 

Committee on the Rights o f the Child on the Aims of Education, supra  226, at paragraph 2 
See Hodgson, supra 8, at 74-78, and Nowak, supra 6, at 195; see also Mehedi, supra 36, at 8 
Article 2 reads as follows: “No person shall be denied the right to education.”
[1982] 4 European Human Rights Report 293; see also O ’Mahony, supra 8, at 9; Harris, O ’Boyle and 

Warbrick, Law o f  the European Convention on Human Rights (Butterworths, London, 1995) at 542
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refers in particular to the transmission o f knowledge and to intellectual

development” .̂ '̂ ^

This distinction between education and instruction is strongly influenced by a Kantian 

approach to education, which highlights essentially the nurturing component o f education to 

the detriment o f its humanistic element. This decision o f the court embodies two 

significant consequences. First, it represents a significant step back in the process o f defining 

education in a more humanistic and progressive way. Secondly, and more importantly, it 

creates a dilemma for European countries, whereby they have to choose between the human 

rights-based approach to education, as endorsed in international treaties -  to which all o f  them 

are signatories -  and the liberal approach to education, as advocated by the European Court o f 

Human Rights. As will be discussed in the following chapters, this dilemma between two 

antonymic approaches renders the process o f defining education and its aims very delicate in 

Europe. Some countries prefer to omit to define the concept o f education and its aims rather 

than adopt one approach to the detriment o f the other.^^'^ Ultimately, the victim o f this 

dilemma is the child and, more precisely, children with learning difficulties and disabilities. 

As will be discussed in chapter 6, the scope o f their educational rights is directly linked to the 

way governments define -  or omit to define -  the concept o f  education and its aims.

CONCLUSION

This chapter has attempted to demonstrate that defining the concept o f education and its 

aims is as important as defining the concept o f  disability. It has highlighted the dangers or 

inadequacies o f  relying on liberal approaches to education, especially within a disability

(1982) 4 European Human Rights Report, at 303
To quote Kant, “by education, w e must understand nurture (the tending and feeding o f  the child), discipline 

(Zucht), and teaching, together with culture. According to this, man is a succession o f  infant (requiring nursing), 
child (requiring discipline), and scholar (requiring teaching)” {supra 70 at 1).

Infra, chapters 3, 4 and 5
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framework. It has further indicated why our society should opt for the ethical approach to 

education, as acknowledged in international law.

To quote the Former Norwegian State Secretary for International Development, Anne 

Margareth Fagertum Stenhammer, whose statement summarises the fundamental importance 

of education as a human right:

“Education is a human right. Race colour, sex, language, religion, political views, 

origin, property, [disability] or other status must not preclude the right to education. It is 

particularly important that the right to education becomes a reality for discriminated and 

disadvantaged groups.

Education is not just a fundamental human right; it is also a means by which people are 

able to fulfil their potential. Education is important for personal development of the 

individual and for a democratic development of society.”*''̂

Combined with the previous chapter, this chapter has established the foundation of the 

thesis. One has to bear in mind that definitions reflect the values upon which society is based 

and the law embodies these values within its framework. Therefore, understanding what is 

disability, what is education and what are its aims constitutes the sine qua non condition for 

understanding the legal framework of a country relating to disability rights in education.

The next chapter of the present thesis shall open the comparative analysis. It reviews the Irish 

legal approach to disability rights in education and queries whether Ireland has adopted, or is 

on the verge to adopt, the human rights-based approach to disability rights in education.

Stenham m er, ‘Education for all -  The N orw egian G overnm ents’ p o licy  for reaching the M illennium  G o a ls’ 
during the C onference “C oupling Education for A ll w ith H igher Education”, Bergen, 20 M ay 2006
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CHAPTER 3

IMPLEMENTING DISABILITY RIGHTS IN EDUCATION IN 

IRELAND: A HUMAN RIGHTS-BASED APPROACH?

INTRODUCTION

Over the past two decades, Ireland has seen an increased public interest in thinking 

about disability rights in education and determining how its schools could deliver, in an 

inclusive environment, a quality education appropriate to the needs o f cver>' child, especially 

children with learning difficulties and disabilities. The approach o f the Irish government to 

disability rights in education has significantly changed not only in its attitude in recognising 

persons with learning difficulties and disabilities as valuable citizens o f  the Irish State, but 

also in establishing a legislative framework that encapsulates the ethos o f an inclusive 

philosophy and paves the way towards vindicating a right to quality education for all.

The Irish history o f disability rights in education is often divided into three phases.' The first 

phase refers to the era o f neglect or denial o f education for children with learning difficulties 

and disabilities; the second phase refers to the era o f  special school, whilst the third phase 

may be identified as the era o f inclusion.' Before dealing with the last era, which 

characterises the current educational ethos, it is noteworthy to provide a b rief history o f the 

educational framework established for children with learning difficulties and disabilities in 

Ireland.

' Swan, “From Exclusion to Inclusion”, Frontline Magazine, 2000, cited in “A chance to Leam: Introduction to 
the Booklet for Parents and Families o f  Children with Special Educational N eeds”, Inclusion Ireland (2005)
 ̂ Ibid
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Up to the mid-twentieth century, the history o f education for persons with learning 

difficuhies and disabihties in Ireland was a history of denial and neglect.^ During that time, 

education for persons with learning difficulties was provided informally. As the State refused 

to provide educational services for these children up to the 1950s,‘̂ most of the services that 

existed prior to that were solely provided by voluntary bodies, whose range of activities was 

very limited, and religious orders/ For instance, the Christian Brothers and Dominican 

Sisters undertook early provisions of educational services for blind children in the mid

nineteenth century, such services being later provided by the Irish Sisters of Charity in the 

ISVOs.*̂

It was only in 1955 that official recognition was granted to schools that catered for children 

with learning difficulties and disabilities.' Such recognition marked the beginning of the 

second phase, the era of special school. Whilst there was only one special school recognised 

by the Department o f Education in 1950,^ the number o f such schools increased exponentially 

reaching 33 by 1960 and almost the double by 1968.^

In the light of this unprecedented growth, the government produced a White Paper, entitled 

"‘‘The problem o f the mentally handicapped', in April 1960.'° This document, which reported 

the existing situation of special schools, established a commission of inquiry to recommend a 

scheme “for the treatment, care, training and education of mentally handicapped persons 

In 1965, the commission recommended that a network of schools be established for 

children with mild and moderate learning difficulties. This recommendation was later 

implemented.'*

 ̂ Coolahan, Irish E ducation : its H is to ry  a n d  S tructure  (Dublin: Institute o f  Public Adm inistration, 1981)
“ ibid
 ̂ G lendenning, “Educational Provision for Children w ith D isab ility” in E ducation  a n d  the L aw  (Butterworths, 
1999), at 142; see also, Cullen, G irls D o n 't  D o  H onours: Irish  W om en in E ducation  in the 19'^ a n d  2(f^ 
C enturies  (W om en’s Educational Bureau, 1987)
 ̂ Coolahan, su p ra  3, at 185 and G lendenning, su pra  5 at 142 

’ At that tim e, these children w ere designated as “m entally handicapped”.
* St V in cen t’s H om e for M entally D efective  Children, in D ublin, w as the first special school recognised by the
Departm ent o f  Education in 1947. Coolahan, su p ra  3, at 185
’ B y 1968, there w ere 62 special sch oo ls in ex isten ce. See G lendenning, su p ra  5, at 142

See Dail Debate, 9 N ovem ber 1960, vol. 184, N o. 5 
" Ibid at 57
'■ A m on g the 96  recom m endations, the report proposed that school-lin ked  team s were to be established to serve 
as diagnostic, assessm ent and advisory services; it m ade sp ecific  proposals about the curriculum, duration o f  
program m es, sizes o f  schools and classes, equipm ent relating to sch oo ls for the m ildly handicapped, and 
sheltered training workshops. See generally, Coolahan, su pra  3, at 186
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Following the report, the number of special schools increased significantly, reaching 70 in 

1970 and 108 by 1980.'^ Nevertheless, it was only in 1978 that the government issued, for 

the first time, specific curricular guidelines for the education of children with mild and 

moderate learning difficulties.

Whilst these curricular guidelines constituted a first significant step towards an official 

recognition of a right to education for persons with learning difficulties and disabilities, these 

provisions were solely limited to one category of children, namely those with moderate and 

mild learning difficulties and physical disabilities.'^ For many years, the State failed to 

provide educational services for children with severe and profound learning difficulties.'^ It 

failed to do so in spite of the publication of several government-initiative reports that 

highlighted the need to provide educational services for this secluded category of children.

Two of the government-initiative reports were of significant importance in the history of 

disability rights in education in Ireland. The Blue Report, published in 1983, was the first 

report recommending the provision of educational services for children with severe and 

profound learning di f f i cul t i es .Whi l s t  this report was a steppingstone towards recognising 

educational rights for these children, the real change occurred a decade later with the 

publication of the Report o f  the Special Education Review Committee in 1993.'* The 

Committee articulated seven principles that were designed to serve as basic guidelines for the 

future development of special education in Ireland.'^ First, they recognised the right of 

children with learning difficulties to an appropriate education'*' and acknowledged the rights 

of parents to play an active part in the decision-making process.*' Secondly, the Committee

Department o f  Education, statistical report for 1970/71 and 1980 
Coolahan, supra 3, at 186
Whyte, Social Inclusion and the L egal System: Public Interest Law in Ireland  (Institute o f  Public 

Administration, 2002)
Ibid
Government o f  Ireland, The Education an d  Training o f  Severely and Profoundly M entally H andicapped  

Children in Ireland  (Dublin, Stationary Office, 1983), commonly called "The Blue Report". The report further 
recommended that all centres o f  severely and profoundly mentally handicapped children should have an 
education and training programme running in a designated space separate from the living quarters o f  the children 
and that specific times should be set aside for such a programme; that each child should have access to an 
education and training programme embracing self-help and daily living skills, expressive skills and leisure skills, 
designed with his or her particular learning needs in mind and subject to review from time to time and that 
teachers, paid and supervised by the Department o f  Education, should be made available to severely and 
profoundly handicapped children.

Government o f  Ireland, Report o f  the Special Education Review Committee (Dublin, Government 
Publications, 1993)
’’ ibid at 19 

Principle 1, ibid 
Principle 3, ibid
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em phasised the child’s individual needs, when decisions were being made regarding his or 

her educational provision,'^ and called for the provision o f a continuum o f services, which 

would begin with a full-time placement in “ordinary classes with additional support as may be 

necessary” . F i n a l l y ,  the Committee recommended a number o f technical changes made both 

at the national level and local level, including for instance the establishment o f a pupil-teacher 

ratio o f 6 to 1 and a pupil-care staff ratio o f 3 to 1, in the case o f children with severe and 

profound learning d iff ic u ltie s ;a p p ro p ria te  basic training for staff working with such 

children;"^ the use, and regular review, o f individualised education and training programmes 

for each child with severe or profound learning difficulty;^^ the establishment o f a curriculum
27developm ent project for pupils with severe or profound learning difficulty; and the 

provision o f assistance to parents in implementing in their homes the education and training 

programmes provided for their children.^*

W hilst these two reports, and more precisely the Report o f the Special Education 

Review Committee, were avant-garde in framing a progressive and more humanistic approach 

to disability rights in education in Ireland, the State failed to consider their recommendations. 

It failed to provide adequate educational services for every child residing in its jurisdiction, 

especially for children with severe and profound learning difficulties.'^ The common belief 

that prevailed at that time was that these children were significantly different from their non

disabled peers in the way they learned and socially interacted with each other. Therefore, it 

was often believed that they could not benefit from traditional educational services as 

provided in “normal” national schools.^”

"  Principle 2, ibid
Principles 4  and 5, ibid; see  also, in M acG iolla, “Towards Inclusion; the developm ent o f  provision for children  

with specia l educational needs in Ireland from 1991 to 2 0 0 4 ” (2 0 0 7 ) 26 Irish  E du ca tion a l S tudies, N o . 3, 289 , at 
290

G overnm ent o f  Ireland, su p ra  18, at 70
Ibid
Ibid at 87 

”  Ibid
F o llo w in g  this report, the Department o f  Education provided, on a pilot schem e basis, education for 

approxim ately 200  children w ith severe and profound learning d ifficu lties out o f  approxim ately 2000  children. 
The Report o f  the Special Education R eview  C om m ittee in 1993 called  for the extension o f  this schem e to all 
children w ith severe and profound learning d ifficu lty (ibid at 131; see  also, G lendenning, su pra  5, at 14).

R ose, Shevlin , W inter and O ’Raw, “Special and Inclusive Education in Ireland: R eview in g  the Literature from  
200 0  to 2 0 0 9 ” (2 0 1 0 ) 25 E uropean  Journal o f  Sp ec ia l E ducation al N eed s , N o. 4 , 359

Ibid
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The persistence o f these myths, which tended to generate low learning expectations for these 

children, was further facilitated by the historical isolation of special education from the 

mainstream environment in Ireland.^' In this context, parents of children with severe and 

profound learning difficulties initiated proceedings in courts, requiring, inter alia, the 

constitutional recognition of, and provision for, the education of children with severe and 

profound learning difficulties.^^ It is only following this surge in public interest litigation 

against the State that the legislative lacuna, which characterised the Irish landscape up to the 

end of the 1990s, was eventually filled with the establishment of legislative mandates, 

necessary to cater for the needs of children with learning difficulties and disabilities in 

Ireland.

The first legislation that provides some statutory guarantees for children with learning 

difficulties and disabilities is the Education Act 1998.^^ The Act requires the Minister for 

Education to ensure that a level of quality education appropriate to meet the needs and 

abilities of each person residing in the State be a va i l a b l e . P u t  another way, the Act confirms 

that the State’s duty to provide for educational services is owed to every child, regardless of 

disability, difficulty and/or learning capacity.

Although this Act provides the genesis of a structure that could guarantee a right to quality 

education for all, the government has failed to exploit ftirther this principle and develop a 

comprehensive and inclusive education system available, accessible and adaptable to every 

child. As will be fijrther discussed in this chapter, the definitions embodied in the Act are 

very narrow and facilitate the segregation of children with learning difficulties and disabilities 

more than their inclusion.^® These difficulties may be similarly identified in the more recent

Griffin and Shevlin, Responding to Special Educational Needs: An Irish Perspective (2007, Macmillan, 
Dublin) at 2

As will be further discussed in the first part o f this chapter, the courts have, since 1980, played a pivotal role in 
vindicating the educational rights o f children with learning difficulties {infra, at 116).
” (1998) No. 51
■''' Section 7(1 )(a) o f the Education Act 1998 

See, inter alia, section 6 (a) and (b) o f the Act, according to which “Every person concerned in the 
implementation of this Act shall have regard to the following objects in pursuance o f which the Oireachtas has 
enacted this Act: (a) to give practical effect to the constitutional rights o f children, including children who have a 
disability or who have other special educational needs, as they relate to education; (b) to provide that, as far as is 
practicable and having regard to the resources available, there is made available to people resident in the State a 
level and quality of education appropriate to meeting the needs and abilities o f those people.”

See, infra, at 133; see also, MacGiolla, supra 23, at 294
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Education for Persons with Special Educational Needs Act 2004,^’ which would represent a 

significant step towards the establishment o f  an inclusive education for every child, i f  its key 

provisions were to be commenced and implemented.^*

In the light o f  this historical development o f  educational provision for persons with 

learning difficulties and disabilities in Ireland, two final comments may be made. First, it is 

fair to point out the progress that the Irish government has made over the past few decades in 

establishing a legal framework that could provide adequate educational services for children 

with learning difficulties and disabilities. The second comment refers to the fact that this 

progress remains, how'ever, far from satisfactory, particularly in the light o f  the international
•3 Q

developm ents with regard to disability rights in education. Therefore, this chapter intends to 

understand the inappropriateness and inadequacy o f  the Irish “special” educational law, policy  

and practice. It intends to provide a comprehensive insight into the debate and into the 

challenges that remain to be overcome in order to transform the Irish approach, in line with 

international law, into a human rights-based approach to disability rights in education, 

guaranteeing inclusive, equitable and quality education for all.

The present chapter is composed o f  two parts. The first part reviews the constitutional 

recognition o f  the right to education o f  children with learning difficulties and disabilities. It 

em phasises the pivotal role that the judiciary initially played in this affirmation, but highlights 

its recent step back in vindicating the educational rights o f  these children.

The second part o f  the chapter attempts to understand this sudden shift o f  the judiciary’s 

approach to disability rights in education. By reviewing the Irish legislative framework, it 

suggests that the inadequacy o f  the current legislation, which provides a very narrow 

definition o f  the concept o f  disability and no definition o f  the concept o f  education and its 

aims, may explain the judiciary’s conservative step back. The result o f  both phenomena is 

that it leaves children with learning difficulties and disabilities with inadequate educational 

services and without effective mechanisms to contest this inadequacy and defend their 

educational rights.

”  (2004) No. 30 
See, infra, at 150
Supra, chapter 1 at 65 onwards and chapter 2 at 104 onwards
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I. A constitutional recognition with limited practical benefits

In the early 1 9 8 0 s/” the Irish judiciary played a significant role in affirming the 

existence o f a constitutional right to education for all, including children with learning 

difficulties and disabilities. W hilst the legislative lacuna that characterised this decade was 

depriving children with learning difficulties and disabilities o f any educational provisions, the 

courts initially showed a strong desire to vindicate effectively and appropriately their 

entitlement to education (1).

Nevertheless, this initial desire seems to have shaded over the past few years. An in-depth 

analysis o f the most recent judicial decisions highlights the current reluctance o f  the judiciary 

to interfere with governm ent’s decisions on matters pertaining to disability rights in education 

(2). Such reluctance has the net effect to undermine, rather than guarantee, the effectiveness 

o f the constitutional recognition o f educational rights for children with learning difficulties 

and disabihties.

1. The constitutional recosnition o f  the right to education o f  persons with 

learning difficulties and disabilities

The right to education is enshrined in Article 42.4 o f the Irish Constitution o f 1937. 

This article established the core principles by which the State is to be guided when providing 

educational services for children residing in Ireland.'^' It reads as follows:

“The State shall provide fo r  free primary education and shall endeavour to supplement 

and give reasonable aid to private and corporate educational initiative, and, when the 

public good requires it, provide other educational facilities or institutions with due

In 1980, Finlay J considered the constitutional rights o f  the child in G v An Bore/ Uchtala  (1980) IR 32, in 
which he upheld the parental right to custody and control o f  the upbringing o f  a child; see also, Glendenning, 
supra  4, at 145.

Glendenning, supra  5, at 107
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regard, however, fo r  the rights o f  parents, especially in the m atter o f  religious and

m oral form ation.

W hilst this Article does not recognise expressly a right to education for children with learning 

difficulties and disabilities, it is now w ell established that such a right has been inferred by the 

judiciary from several provisions o f  Article 42 o f  the Constitution, namely Articles 42.4, 

42.3.2 and 42.5.^^

B y far the most litigated clause o f  the Constitution when dealing with disability rights in 

education is the first clause o f  Article 42.4 o f  the Constitution, according to which the “State 

shall provide for free primary education”. When interpreting this clause in C rowley  v 

Ireland,'^^ the Supreme Court held that this provision imposed a duty on the State to provide 

for free primary education and, accordingly, a corresponding right o f  the child to receive free 

primary education."*^ This duty has been interpreted as being normally an indirect duty, even 

though a continuing one."̂  ̂ As pointed out by the Supreme Court, the State is normally 

required to make sure that a structure exists, under which education is to be provided.'^’ In 

practice, this implies that the State provides and maintains buildings for educational services, 

remunerates teachers present in those institutions, provides sufficient funds for making 

available books and other materials necessary for the provision o f  an appropriate education 

and sets up the national curriculum as well as the methods o f  assessment and supervision in

'*■ Whilst other Constitutional articles may be relevant for recognising the right to free primary education for 
persons with learning difficulties and disabilities -  such as Article 40.3.1, which provides protection for personal 
rights unenumerated in the Constitution and Article 40.1, which guarantees equality -  attention will be only paid 
to the constitutional provision that expressly guarantees this right, namely Article 42.4.

O ’Mahony, Educational Rights in Irish Law  (Thomson Round Hall, 2006) at 146 
''‘*(1980) IR 102. One will note that the Supreme Court also referred to Article 42.3.4 of the Constitution, 
according to which “the State shall, however, as guardian o f the common good, require in view of actual 
conditions that the children receive a certain minimum education, moral, intellectual and social.” Referring to 
both Articles 42.3.2 and 42.4, it can be said the approach of the Courts is quite similar in the sense that both have 
been interpreted as imposing a duty on the State to provide for special educational provision which creates a 
corresponding right for the child to receive it. It follows that the State must take all necessary steps to ensure 
that, at least, a certain minimum education is actually received by all children, including persons with learning 
difficulties, bearing in mind that this “certain minimum education “ referred to in Article 42.3.2 has been 
interpreted as being of a lower standard than that which the State is obliged to provide for under Article 42.4. 
See Laffoy J in O ’Shiel v M inister fo r  Education (1999) 2 ILRM 241 at 275

See O ’Higgins CJ who stated “the imposition of the duty under Article 42 section 4 of the Constitution creates 
a corresponding right in those in [sic] whose behalf it is imposed to receive what must be provided. In my view, 
it cannot be doubted that citizens have the right to receive what it is the State’s duty to provide for under Article 
42, section 4” at 122.

(1980) IR 102; see also Glendenning, supra 5, at 107-108 
'*’ (1980) IR 102
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schools.'^* It is only in exceptional cases that the State is required to provide directly for 

education.'*^

Whilst Crowley brought some clarity in relation to the content of the duty owed by the State 

under the first clause of Article 42.4 of the Constitution, the real change occurred with the 

decision of O ’Hanlon J in the case of O ’Donoghue v Minister fo r  Health.^^ In this case, 

O ’Hanlon J adopted a novel approach on the scope of Article 42.4 of the Constitution and 

affirmed, for the first time, the existence of a constitutional right to free primary education for 

every child, including those with the most severe and profound learning difficulties.^'

To summarise briefly the facts of the case, the issue arose between the applicants who
c  -y

included an 11-year-old boy with profound learning difficulties and his mother, who 

instituted legal proceedings on his behalf, and the Ministers for Health and Education. The 

plaintiffs sought in the High Court three different remedies. First, they sought an order of 

mandamus to compel the State to provide for free primary education for the first applicant;^^ 

secondly, they sought a declaration that, in failing to provide for such education, the State had 

deprived the first applicant of his constitutional rights under Articles 40 and 42 of the 

Constitution;^'* and, thirdly, they asked for damages for breach of constitutional rights.

It was submitted on behalf of the State that the government had not failed its constitutional 

duty to provide for free primary education. Three points were advanced in that regard. First, 

the State argued that the applicant, by reason of having profound learning difficulties, was 

ineducable, and that all that could be done for him to make his life more tolerable was to

In the words o f  O ’H iggins CJ, this clause ob liges the State “to see  that m achinery ex ists under w hich and in 
accordance with w hich such education is in fact provided” (ibid at 122). Sim ilarly K enny J confirm ed that the 
use o f  the phrase “provide for” has the effect that the “State is to provide the build ings, to pay the teachers w ho  
are under no contractual duty to it but to the m anager or trustees, to provide m eans o f  transport to the school i f  
this is necessary to avoid  hardship, and to prescribe m inim um  standards” (ibid at 126).

These exceptional cases refer, in ter  a lia , to the situations, in w h ich  it is im possib le to m ake provision through 
existing schools, or w hen  sch o o ls cannot su cceed  in providing what is required by w ay o f  provision, or when  
existing provision w ithin the sch o o ls  becom es ineffective  or unworkable. A s pointed out by O ’H iggins CJ, “it is 
only  w hen  such assistance to the church sch oo ls is not possib le , or cannot su cceed  in providing what is required, 
that the State must act directly  to do so ” (Ibid at 123).
“̂ (1 9 9 6 )2  IR 20

Ibid at 21-22
The first applicant w as d iagnosed  as having R ey e’s Syndrom e and later on as suffering from  residual spastic 

quadriplegia and profound learning d ifficu lties (ibid).
”  Ibid

It is worth noting that up until the initiation o f  legal proceedings, the State’s support for the first applicant’s 
education had been lim ited and w h olly  inadequate and the major part o f  this education as he had received was 
the result o f  private funding (ib id  at 2).
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attempt to train him in the basics of bodily function and movement.^^ Secondly, the State 

opined that the concept of “primary education” was scholastic in nature, as traditionally 

provided in the curriculum of primary schools, and therefore would not be of any practical 

benefit for the applicant.^^ Therefore, the training that the applicant was seeking could not 

constitute ‘education’ per se and a fortiori be regarded as ‘primary education’ within the 

meaning of Article 42.4 of the Constitution. Thirdly, the State contended that the applicant’s 

claims were now moot, as he had been given a place in a special institution and had achieved 

the essential relief sought to be achieved on his behalf during the proceedings.^’

In response to the first argument advanced by the State, O ’Hanlon J held that the first 

applicant was de facto  educable. Relying on comparative developments in other 

jurisdictions,^* the evidence of the witnesses in the case, the finding and recommendations 

made by two reports entitled ""The Education and Training o f  Severely and Profoundly 

Mentally Handicapped Children in Ireland”̂  ̂ and the ‘̂ "Report o f  the Review Group on Mental 

Handicap Sei-vices and the definition of education laid down by O Dalaigh CJ in Ryan v 

AG!’  ̂ he found that the traditional and narrow definition of education as scholastic in nature 

was inappropriate and that its wider approach was more acceptable.^' He observed that the 

broad approach to education was in harmony not only with the progress recently made and 

aimed at alleviating the daily living of this category of persons with learning difficulties 

through education,^^ but also with the human rights era that characterised the 1990s.^"' 

Accordingly, the judge expanded the scope of the definition of the concept of education and 

stated:

Ibid at 25
Ibid
Ibid
O ’Hanlon J referred to the educational provision made for this category o f  children in the UK and the USA, 

analysing, among other American cases, Brown v B oard o f  Education  (1954) 347 US 483, Pennsylvania  
A ssociation fo r  R etarded Children v Commonwealth o f  Pennsylvania  (1971) 334 F Supp 1257 and M ills v B oard  
o f  Education o f  D istrict o f  Columbia (1972) 348 F Supp 866. Additionally, he referred to certain international 
instruments, such as the Universal Declaration o f  Human Rights, the UN Declaration on the Rights o f  the Child, 
Article 23 and the General A ssem bly Resolution 3447 (xxx) o f  9 December 1975, which includes “Declaration 
on the Rights o f  Disabled Persons”.

The so-called "Blue Report", supra  17 
Government o f  Ireland, Dublin, 1991 
(1965) IR 294  

“ (1 9 9 6 )2  IR 20 at 59 
“  Ibid

This decade o f  disability rights was proclaimed by the UN General Assembly in 1981, this period extending 
from 1983 to 1992 (see UN General Assembly Resolution 36/77, 8 December 1981). See also, Glendenning, 
supra  5, at 149; and Ring, “A Right to Education” (1997) 2 Bar Review  219
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“I conclude, having regard to what has gone before, that there is a constitutional 

obligation imposed on the State by the provisions o f Article 42 section 4 o f the 

Constitution to provide for free basic elementary education o f all children and that this 

involves giving each child such advice, instruction and teaching as will enable him or 

her to make the best possible use o f his or her inherent and potential capacities, 

physical, mental and moral, however limited these capacities may be. Or, to borrow the 

language o f the United Nations Convention and Resolution o f the General Assembly, - 

‘such education as will be conducive to the child’s achieving the fullest possible social 

integration and individual development; such education as will enable the child to 

develop his or her capabilities and skills to the maximum and will hasten the process o f 

social integration and reintegration’” .̂ ^

In relation to the second argument advanced by the State, O ’Hanlon J opined that it had been 

established on a worldwide basis that the conventional school environment could be o f real 

benefit to children with severe and profound learning difficulties.®^ As a result, he held that 

the evidence given in the case before him gave rise to a “strong conviction that primary 

education for this category, if it is to meet their special needs, requires a new approach”®̂.

Finally, when rejecting the State’s third argument, according to which the entire claim was 

moot in the light o f the facilities made available to the first applicant after legal proceedings 

had been initiated, O ’Hanlon J proceeded to establish the elements o f the new approach 

mentioned above, commenting on the age o f commencement o f education,®^ the duration o f 

education®^ and the continuity o f  e d u c a t io n .T a k in g  these elements into account, the judge 

concluded that the facilities offered to the first applicant by the State were insufficient to 

discharge the State’s constitutional obligation to provide for free primary education.^'

“ (1 9 9 6 )2  IRat 65 
Glendenning, supra  5, at 149 

’̂ (1 9 9 6 )2  IR at 70
O ’Hanlon J expressed that early intervention and assessment are o f  vital importance if  conditions o f  learning 

difficulties were not to be intractable (1996) 2 IR at 70.
O ’Hanlon J held that the process should, ideally, continue for as long as the ability for further development is 

discernible and that the age o f  18 might not be unrealistic in this context (ibid).
™ O ’Hanlon J opined that the teaching process should, so far as practicable, be continuous throughout the entire 
year including the lengthy holiday breaks (ibid).
”  The judge clearly indicated that the existing ratio o f  12 children to one teacher in the Cope Foundation was 
inadequate. Faced with that ratio, the Cope Foundation had had to divide the class o f  twelve into three groups, 
with four children being educated from 9.30 a.m. to 12 noon, two others from 12 noon to 12.45 p.m. and the 
remaining six from 1.50 p.m. to 3.30 p.m. Ratios in other jurisdictions were much better - in the U.K. the 
teacher-pupil ratio was two to five and in Denmark, two qualified teachers and one assistant had responsibility
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Accordingly, the judge ruled in favour o f the applicants and held that the respondent, in 

failing to provide for free primary education for the first applicant and in discriminating 

against him as compared with other children^^, deprived him of his constitutional rights 

arising under Article 42 o f the Constitution. Damages were subsequently awarded to the 

applicant.^'’

The decision o f O ’Hanlon J was warmly welcome by the Irish community, and more 

precisely by families and advocates o f persons with disabilities and learning difficulties. It 

constituted a milestone in recognising persons with learning difficulties and disabilities as 

valuable and future citizens who were therefore worthy o f receiving educational services 

appropriate to their individual needs. The decision refined the State’s duty under the first 

clause o f Article 42.4 o f the Constitution to provide for free primary education and made it 

clear that such duty was not limited to one category o f children, but rather extended to the 

entire population o f children residing in Ireland, including those with learning difficulties and 

disabilities. Since this decision, it is well acknowledged that the State is under a 

constitutional duty to provide for special measures when a child is experiencing any type o f 

difficulties in his or her learning process.

Following this decision, the door for parents to vindicate the educational rights o f their 

children opened widely, leading to an array o f litigations seeking to compel the Department 

for Education to provide appropriate educational services for children with learning

for seven pupils - and children received education for the entire school day. So while O'Hanlon J did not 
expressly prescribe a teacher-pupil ratio, he recommended that a ratio o f  1 to 12 would not discharge the 
obligations o f  the State under Article 42.4 o f  the Constitution towards these children. On this point, it is worth 
noting that the Report o f  the Special Education Review Committee, published in 1993, called for the adoption o f  
a teacher-pupil ratio o f  1 to 6 in the case o f  children with severe and profound learning difficulty (at 131). See 
generally W hyte, supra  15.

The applicant also relied on Article 40 o f the Constitution, namely on the right to equality before the law.
The case was appealed by the State to the Supreme Court. On 6 February 1997, the Supreme Court held that 

the plaintiff was entitled to free primary education in accordance with Article 42.4 and affirmed the order o f  the 
High Court.

Namely the Down's Syndrome Association, the Disability Federation o f  Ireland and the Irish Society for 
Autism (cited in Whyte, supra  15).

Amongst other things, these measures imply a modification o f  the curriculum o f national primary schools, 
which are too conventional and, therefore, inadequate in the light o f  the learning difficulties o f  these children. 
This position was, later, affirmed by McGuinness J in Comerford v M inister fo r  education  (1997), where she 
expressly acknowledged the principles set down by O’Hanlon J in the O'Donoghue case  and went on to state 
that “the right to free primary education extends to every child, although the education provided must vary in 
accordance with the child’s abilities and needs” (1997) 2 ILRM 134, at 143.
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difficulties and disabilities/^ The government responded on an ad hoc basis and published 

several official measures, aimed at providing, inter alia, every child with an automatic 

entitlement to special extra teaching or school-based childcare, or both, depending on the 

child's learning difficulties and individual needs/^

Although these positive developments were promissory of fiirther changes in the legal 

framework on special education in Ireland, the decision of O’Hanlon J in the O ’Donoghue 

case did not receive the approval o f the Supreme Court, which adopted a rather different 

approach to the issue of disability rights in education.

2. A constitutional recoenition with limited effects

Following the enlightened approach o f O ’Hanlon J in the O'Donoghue case, one could 

have been forgiven for assuming that the Irish Supreme Court would go on to endorse a 

similar view with regard to matters pertaining to disability rights in education. Unfortunately, 

the Supreme Court did not choose this path and adopted quite the opposite approach, 

undermining the content of children’s educational rights rather than vindicating them.

In Sinnott v Minister fo r  E d u c a tio n , the Supreme Court took a rather conservative approach 

to the full extent of the concept of ‘primary education’, especially when applied to children 

with learning difficulties and disabilities.

The case involved a 23-year-old adult with profound learning difficulties as well as physical 

disabilities.’  ̂ Acting on behalf o f her son, his mother initiated proceedings against the State, 

seeking, inter alia, a mandatory injunction directing the Minister to discharge the State’s

A s it has been pointed out in the comments o f  Barr J. in Sinnott v. Ireland  (2001) 2 IR 545, whilst most o f  
these cases were settled out o f  court, in one case, the High Court granted an interlocutory order directing the 
State and the North Western Health Board to provide educational, therapeutic, psychological and support 
services for a two year old autistic child. See The Irish Times, 27 August 1999 and Whyte, supra  15.

The measures came into effect two years after the decision o f  the Supreme Court, in April 1999 with the 
issuing, by the Department, o f  Circulars 8 and 9 o f  1999.

(2001) 2 IR 545
According to the evidence o f  the case, the applicant developed symptoms o f  sever autism when he was four 

months.
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obligation to provide him with any appropriate education or training and damages for 

negligence and breach o f constitutional and statutory rights.**^

In the High Court, Barr J found for the plaintiff on nearly all grounds and took a very critical 

view on the State’s persistent failure to provide for the plaintiffs educational need s/' 

Reviewing the scope o f the concept o f primary education, Barr J referred to the wider 

definition adopted by O’Hanlon J in O ’Donoghue and stated that the constitutional duty o f the 

State was:

“to provide for free, basic, elementary education o f all children and ... this involves 

giving each child such advice, instruction and teaching as will enable him or her to 

make the best possible use o f his or her inherent and potential capacities, physical, 

mental and moral, however limited these capacities may be”.̂ “

Additionally, in reaction to the State’s argument, according to which the State’s duty to 

provide for free primary education ended when the applicant reached the age o f 18, Barr J
o  -J

held that the previous decisions o f the courts did not make any reference to this element 

when discussing the meaning of primary education and that, in any event, there was nothing 

in the content o f Article 42.4 o f the Constitution that could support the view o f an age 

limitation.*"  ̂ Accordingly, Barr J made an order requiring the State to answer to a citizen’s

Ibid
After reviewing the evidence, Barr J found as a fact that during the course o f his life, the applicant had had not 

more than about two years o f meaningful education or training provided by the State, despite incessant efforts by 
his mother to secure appropriate arrangements for him. Accordingly, the judge found that the applicant suffered 
grievously as a result o f this neglect (ibid at 584). For a full and detailed analysis o f the decision, see Whyte, 
supra 15, and Quinlivan and Keys, “Official Indifference and Persistent Procrastination: An analysis o f Sinnott” 
(2002) 2 Judicial Studies Institute Journal, No. 2, 163, at 164

(2001)2 IR 545, at 577
Reference to O'Dalaigh in Ryan v Attorney General (1965) and O ’Hanlon in O ’Donoghue v Minister fo r  

Education (1996)
Barr J held; “It is evident that the right to primary education would be fundamentally flawed if narrowly 

interpreted as ending at an arbitrary age - eighteen years. It has been conceded on behalf o f the Minister for 
Education that Jamie Sinnott at twenty-three years o f age requires on-going primary education and training and 
that he will probably continue to do so indefinitely. It is submitted that his entitlement in that regard is not 
derived from Article 42, s. 4 but, it seems, is an undefined "right" which is likely to be granted to him only by 
way o f ministerial grace and favour. If the Oireachtas reduces the arbitrary threshold into adulthood as it has 
done in the past (from 21 to 18 years) does that entail also an arbitrary contraction of the citizen's constitutional 
right to free primary education? That cannot be so. The Oireachtas has no power to interfere with such rights - 
only the People by referendum may amend the Constitution (...). It follows, therefore, that in his case, and 
others like him, there is a fundamental need for continuous education and training, which is not age related. In 
my opinion, in the absence of a specific provision in terms, it would be wrong to imply any age limitation on the 
constitutional obligation of the State to provide for the primary education o f those who suffer severe or profound 
mental handicap. In the light o f the foregoing I am satisfied that the constitutional obligation of the State under 
Article 42, s. 4 to provide and continue to provide for primary education and related ancillary services for Jamie

124



A rduin Sarah 
0 9 2 6 3 9 2 1 2

constitutional right and held that the obligation to provide for free prim ary education for the 

applicant was based on his individual educational needs rather than on his chronological 

age.*^ Damages were subsequently awarded to the applicant.

The State appealed the decision to the Supreme Court on three distinct g r o u n d s . T h e  main 

issue before the Supreme Court was whether Article 42.4 o f the Constitution conferred a right 

to a lifelong free primary education.*^ This led the Supreme Court to determine the age at 

which a child should be considered as becoming an adult for constitutional purposes.

The majority o f the Supreme Court^^ overturned the decision o f  Barr J in relation to the extent
Q Q

to which the State owed a constitutional obligation to provide for free primary education. 

The majority ruled that the guarantee o f a free primary education under the Constitution was 

age-related, and not need-related, and therefore ceased when the child reached the 

chronological age o f IS.̂ ** As the applicant had passed this chronological age o f  18, he could 

not claim to be entitled to a state-funded primary education and, therefore, was not deprived 

o f his constitutional educational rights.®'

M ost o f the judges came to this conclusion by analysing the word “child” in the Constitution 

and interpreting it either according to a contextual approach®^ or by reference to a more 

historical approach.®^ Adopting the first approach, Hardiman J found that the term “child” in 

Article 42 had to be understood in the overall context o f the constitutional framework for the 

family and e d u c a t i o n . T h e  judge pointed out that, because this concept had always been 

mentioned in the context o f educational decisions made by parents for their children, this

Sinnott is open-ended and will continue as long as such education and services are reasonably required by him” 
((2001) 2 IR 545, at 584; see also, Whyte, supra  15).

Ibid at 584
The second argument advanced by the State was whether the courts could issue a mandatory order to the other 

organs o f  the State requiring them to provide for educational services. Finally, the State refuted the argument 
according to which the mother o f  the applicant, Mrs Sinnott, had a right o f  action against the State for the breach 
o f  her family rights on account o f  the denial o f  primary education to her son. See Doyle, “The duration o f  
primary education: judicial constraint in constitutional interpretation” (2002) 10 Irish Socio Legal Report, 222, 
at 223 

Ibid at 223
** Only Keane CJ dissented on nearly all the issues, except in relation to the relief thought ((2001) 2 IR 545, at 
608). He agreed with O ’Hanlon J in the O'Donoghue case and with Barr J that age does not matter in this case 
(ibid at 628 onwards).

Ibid at 598
See, for instance, the judgment o f  Denham J, at 656 
Ibid
See Denham and Hardiman JJ’s judgments at 642 and 683 
See Murray J’s decision at 676 
Ibid at 693
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word “child” necessarily referred to a person o f a young age and, therefore, could not apply to 

a person above the age o f 18.^  ̂ Accordingly, Hardiman J rejected the argument o f the 

applicants that the word “child” could simply mean “offspring” or “descendent” and apply to 

any individual o f whatever age.^*’ Instead, the judge gave a literal interpretation o f this term, 

referring to both the English and Irish versions o f the constitutional text, and held that this 

expression should necessarily be understood, in this constitutional context, as the youth in the 

family.

M urray J reached the same conclusion than Hardiman J, but focused on a more historical 

approach. His view was that questions related to educational standards and values 

guaranteed by the Constitution should be interpreted in the light o f the current beliefs about, 

and understanding of, them.^^ Other questions, which may be called “law-based” questions, 

should be interpreted predominantly in the light o f the initial understanding o f the 

Constitution as prevailing in 1937.'*’° Applying this approach, Murray J held that the duration 

o f the right to free primary was a law-based issue and had to be interpreted in the light o f the 

1937 understanding. He stated:

“In short, primary education in the pre-1922 and post-1922 education system was 

understood as ordinarily and naturally referring to the education o f children. This was 

the system in place when the Constitution o f  Ireland was adopted.... [Article 42.4] 

certainly was a fundamentally important statement in the Constitution o f the State’s 

obligation to provide free primary education but there is nothing to indicate that it had

Hardiman J made several other points to bolster his interpretation o f  the word child. First, he referred to 
several cases in which Article 42.4 had been considered and in which the recipient o f  the education had been 
under the age o f  18. Secondly, he referred to a number o f  legislative provisions that explicitly define the word 
“child” as being a person under the age o f  18. Finally, he rejected the p la in tiffs argument that, as Article 42 
specified no age at which being a child ceased, no age limit should be inferred. He observed that this would 
empty the term o f  its meaning and treat it as synonymous with “person” or “citizen”. The fact that “child” was 
used rather than either o f  those words was significant (Ibid; see also D oyle, supra  83, at 225).

Ibid
Fennelly J agreed with the judgment o f  Hardiman J as to the applicant’s claim and particularly endorsed 

Hardiman J’s textual interpretation o f  the Irish and English texts o f the Constitution (see (2001) 2 IR 545, at 
726); Denham J similarly held that “it is reasonable to construe the Constitution as granting this childhood right 
as including persons up to the age o f  18. This is a broad interpretation in light o f  the more usual age when free 
primary education ceascs but is consistent with recognizing the special needs o f  some children and cherishing all 
children” (at 658).

Geoghegan J concurred with the approach o f  Murray, holding that the duration o f  free primary education 
should be determined according to the 1937 understanding, but that the content o f  education should be 
understood by reference to the current values on education (at 718).

At 680
Ibid; see also Doyle, supra  86, at 227
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any dramatic or any material effect on the existing structure. In fact the Constitution 

was not a catalyst for change in that regard.” '®'

In the light o f  this historical approach, Murray J concluded that the duration o f  primary 

education was a law-based question that entered into the field o f  the Legislature and the 

Executive and, therefore, the Courts did not have any power to intervene on this matter.' He 

found that, by limiting the provision o f  free primary education to children under the age o f  18, 

the Legislature and Executive did not act u n r e a s o n a b l y . A s  a result, he found for the State, 

without referring to the different meanings the term “child” could em body for constitutional
104purposes.

This decision o f  the Supreme Court, which received an array o f  public and media 

comments, much o f  it hostile,'®^ represents a disappointing step back from the previous 

progressive approach adopted by O ’Hanlon J in the O ’D onoghue case. In Sinnott, the judges 

failed to recognise the tough reality that persons with learning difficulties and disabilities had 

to deal with on a daily basis in Ireland. They failed to recognise the fact that these individuals 

would never be able to reach the independent living and autonomy that adulthood involved. 

Therefore, the arbitrary threshold imposed by the Supreme Court relating to the age limitation 

o f  the state-funded primary education is critical in many respects. First, it is critical to 

support the view that Article 42.4 o f  the Constitution only applies to children under the age o f

'‘''(2 0 0 1 ) 2 1R545, at680
See TD v Minister fo r  Education (2001) 4 IR 259, in which the Supreme Court held that it is impermissible to 

grant mandatory injunctive relief compelling a Minister to provide the resources necessary to discharge the 
State’s constitutional obligation on the ground that this would amount to a breach o f the separation o f powers as 
they dealt with matters distributive justice. See Whyte, “The role o f the Supreme Court in our democracy: A
response to Mr Justice Hardiman” (2006) 13 Dublin University Law Journal, No. 1, 1

(2001) 2 IR 545, at 682
Murray J observed that, as far as the content o f primary education was concerned, it could be said that 

education should be interpreted in the light o f the current development o f teaching methods and the growth of 
children with learning difficulties and, therefore, should not be limited to its scholastic nature. Geoghegan J 
adopted a similar approach, holding that primary education referred to the “type o f schooling that was provided 
in the so called national schools up to about the age o f twelve”, but that its content should be interpreted by 
reference to current beliefs about education (ibid at 718). See Doyle, supra 86, at 227-228

See for instance the Irish Examiner, o f July 13, 2001, the opinion of which is amply demonstrated by the
front-page banner on the point. It reads, simply, “Abandoned”. See also the criticisms made by O ’Toole, “With 
the greatest of respect, your honours, this is a mess” Irish Times, July 14, 2001; O ’Toole, “Spin meets shame in 
the Sinnott case” (Opinion) Irish Times, July 17, 2001; O ’Reilly, “Sinnott case is another state smokescreen”; 
Sunday Business Post, July 15, 2001, p. 15; and Finlay, “Abandoned by the State” Irish Examiner, July 13, 
2001, p. 17. See also the generally negative reactions o f opposition politicians noted by Hannon, “A stain on the 
Coalition that won’t go away” Irish Examiner, July 13, 2001, p. 17.

Quinlivan and Keys, supra 81, at 170
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18. As rightly pointed out by Quinlivan and Keys, Article 42.4 o f the Constitution does not 

specify any age limitation, up to which a child is entitled to benefit from the right to free 

prim ary e d u c a t i o n . I n  fact, a narrow literal interpretation o f this Article would have 

reached the opposite conclusion.’®* It would have held that the word “child” should be 

interpreted in broad terms, referring not only to the young person in a family, but also to the 

offspring or descendant or any individual in a family where educational decisions have to be 

made on his or her behalf by his or her p a r e n t s . B e c a u s e  the applicant was in this situation 

o f complete dependency, whereby his parents were making all his educational decisions on 

his behalf, the Court could have held that he should still be identified as a child for 

constitutional purposes. This position could have been further strengthened by referring to 

several legislative enactments that recognise the dependency o f persons with learning 

difficulties in many aspects o f their lives."*’

Secondly, the determination o f the age o f 18 as being the age at which free primary education 

should end is similarly questionable. It is surprising that the judges accepted an interpretation 

extending primary education above the age o f 12, which is the normal age at which the 

majority o f children finish primary education. By considering the age o f 18, instead o f 12, as 

being more adequate in certain circumstances that are mainly linked to the specific individual 

needs o f a child, the judges implicitly accepted the fact that these children may need primary 

education beyond the point at which most children d o . '"  In this context, it is regrettable that 

the judges did not extrapolate their reasoning and hold that, in exceptional circumstances, a 

child may be entitled to free primary education as long as his or her educational needs request 

it, regardless o f his or her chronological age. By adopting such approach, the judges could 

have held that, as long as a person with a learning difficulty or disability requires parental and

Ibid. at 167
D oyle, supra  86, at 230 
Ib.d

"®See, for example, the Guardianship o f  Infants Act, 1964; section 3 o f  the Family Law (Maintenance o f  
Spouses and Children) Act, 1976; section 16 o f  the Status o f  Children Act, 1987; section 43(a)(ii) o f  the Family 
Law Act, 1995; and section 52(o)(i) o f  the Family Law (Divorce) Act, 1996. Furthermore, the A ge o f  Majority 
Act, 1985, preserved 21 as the age up to which maintenance orders may be made and remain in force for the 
support o f  dependant children. All these Acts support the view  that dependency may continue after the age o f  18 
in two specific circumstances, namely where the child is receiving full time education up to the age o f  23, and 
where he is suffering from a mental, or physical disability to such an extent that it is not reasonably possible for 
the person to maintain h im self fully.
''' See Quinlivan and Keys, supra  81, at 171, for further development
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educational assistance at such an intense level, this person should be identified fianctionally, at 

least, as a ‘child’ for constitutional purposes.

In essence, what Sinnott demonstrates is that, when questions relating to the State’s duty to 

provide for educational services arise, the Supreme Court is animated by political choice 

rather than legal desire.”  ̂ The judges seem to be more inclined to defer the matter to the 

government rather than vindicate effectively the constitutional educational rights o f children 

with learning difficulties and disabilities.

In the wake o f this decision, other cases were initiated by parents o f children with 

severe and profound learning difficulties, hoping to obtain a more favourable approach to the 

education of their child. Two cases are worth mentioning.

The first case, O ’Carolan v M inister for Education,^^^^ was concerned with the educational 

provision to be made for a 14-year-old profoundly autistic boy."^ The applicant’s parents, 

first, argued that the placement being offered by the State in Dublin was not suitable to meet 

the individual needs o f their child."® Secondly, they contended that the apphcant’s 

educational rights would only be vindicated by the State, if  his education was to be funded in 

a centre in Bangor in North W ales.'

On the basis o f the evidence presented before the High Court, M acM enamin J found that the 

provision being offered in Dublin was appropriate to meet the needs o f the applicant and, 

therefore, vindicated his constitutional right to free primary education."* Consequently, the 

judge did not find it necessary to make a ruling as to which o f the two placements would have

"^The term ‘adult’ originally describes a person o f  a particular competence, a person who can look after her 
own affairs without need for external supervision or assistance. An adult is typically a person o f  a certain 
independence, someone who needs no longer to call on her parents for assistance in supplying the necessities o f  
a day-to-day existence (ibid).

As noted by Doyle, “the approach to constitutional interpretation, advocated by Hardiman J and adopted by 
other members o f  the Court, left each judge with a number o f  choices; the majority chose a path animated by 
deference” (supra 86, at 232).
" “ (2005) lEHC 296
"^A t the time, the decision was denounced by Katie Sinnott MP as “a black day” for persons with special 
educational needs as a whole, and the outcome o f  the case was met with an equally hostile reaction from other 
disability support groups. See O ’Brien, “Support groups express disappointment” The Irish Times, 16 June 2005 
"''(2005) lEHC 296  
"^Ibid 
"*Ibid at 319

129



A rd u in  Sarah  
092639212

been better suited to meet the needs of the applicant, since the placement in Dublin was found 

appropriate.''^

The problem with this case is that the rationale of the finding of MacMenamin J may be 

somehow questionable. In accepting the evidence of the State to the effect that the provision 

being offered in Dublin was appropriate to meet the educational needs of the applicant, 

MacMenamin J referred to the principles set down by O’Hanlon J in the O ’Donoghue case.^^® 

In this decision, O ’Hanlon J ruled that the test to determine an appropriate education for this 

category o f children was whether it would “make the best possible use of his or her inherent 

and potential capacities”. O’Hanlon J never referred to a test of appropriateness. 

Therefore, it is quite surprising that MacMenamin J based his rationale on O ’Donoghue, 

considering that his judgment in O ’Carolan might run at the opposite of O ’Hanlon J ’s 

decision. Had the judge applied the O ’Donoghue test of the “best possible use” of capacities, 

the opposite solution might have been reached.

The second case that provides some interesting insights into the issue of appropriateness 

of educational provisions for children with learning difficulties and disabilities is (9’C v 

Minister for E d u c a t i o n In this case, proceedings were initiated on behalf of a child with 

autism, whose education had been denied. Acting on his behalf, his parents claimed, inter 

alia, that the educational model offered by the State was inappropriate and that education 

should be solely and exclusively provided through another model, known as Applied

M acM enam in considered that, in determ ining whether the applicant’s right to education w as being  
vindicated, the test w as w hether the provision on offer w as “appropriate”; the test w as not whether an alternative  
placem ent w as better or the best, so long as the placem ent in question w as appropriate to the needs o f  the 
particular child (Ibid).

Ibid
'^‘ (1 9 9 6 ) 2 IR at 65, supra 41

One w ill rem em ber that, in providing for primary education, the State is required to do m ore than the bare 
m inim um . See O 'Shiel v M inister f o r  E ducation , in w hich L affoy J stated on the relationship betw een A rticle  
42 .3 .2  and A rticle 4 2 .4  that “as a matter o f  construction o f  Article 42 , it is not correct to equate the ‘certain  
m inim um  education, m oral, intellectual and so c ia l’, which the State, as guardian o f  the com m on good , is ob liged  
to require that children receive under Article 42 .3 .2  with the ‘primary education’, w h ich  the state is ob liged  
under A rticle 42 ,4  to provide for without cost to children or their parents. It is inconceivable that in 1937 the 
framers o f  the Constitution intended that the State should be under a duty to fund primary education to a ‘certain 
m inim um ’ level only. This intention is not m anifested by the words used in A rticle 4 2 .4  or indicated by its 
purpose” ([1999] 2 ILRM 241 , at 275). See, generally, O ’M ahony, “The Right to Education and 
‘Constitutionally Appropriate Provision’” (2006) 13 D ublin  U n iversity  L aw  Journal, N o. 1, 422  
'” (2007) lEHC 170
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Behaviour A n a ly s is .A d o p tin g  the same approach than MacMenamin J in the O ’Carolan 

case, Peart J made it clear that the question that the Court had to answer was not about 

deciding which of the two models advocated was to be preferred, but only whether what was 

proposed by the Department of Education might be classified as an appropriate educational 

provision for an autistic c h i l d . R e l y i n g  on the facts and evidence o f the case, the judge 

concluded that the model of education provided for the child by the State was deemed 

appropriate.’^̂

Two comments are worth noting. First, the judge came to this conclusion without referring to 

any previous legal authority on disability rights in education. The O ’Donoghue case was not 

mentioned, nor was the Sinnott case or the O ’Carolan case. This is quite surprising 

considering that the O ’Carolan case dealt with the same issue of appropriateness and was 

decided only two years prior to the decision of Peart J. Secondly, and more importantly, the 

O ’C case brings some novel insights into the scope of parental rights on the education of their 

child. Adopting the same approach than MacMenamin J in that regard, Peart J expressly 

rejected the existence of a parental right to have the parents’ choice of education preferred 

over the State’s model of educational services.'^’ As will be further discussed in chapter 6, 

this suggests that the Irish judiciary rejects a demand-led approach to education that would 

prioritise the parents’ choice of education over the State’s choice.''* Instead, it seems that the 

judiciary is influenced by a more traditional supply-led approach, which emphasises the 

central role of the government in supplying what is needed to satisfy a minimum standard 

education, as required by Article 42.3.2 of the Constitution.’'^

In essence, the Judiciary’s approach to disability rights in education is far from unitary. 

As suggested by the outcome of the O ’Donoghue case and McD v Minister fo r  Education,'

' ^^ Ibid
Ibid at 164 

'̂ ‘’ Ibid at 183 
Ibid at 170
Infra, chapter 6, at 262 onwards 

' '̂Ib.d
(2008) lEHC 265, in which O ’N eill J ruled that the State had a constitutional duty to provide for the tuition 

that the applicant needed in order to achieve an appropriate level o f  socialisation: “If one adopts the broader 
definition of education, socialisation and the learning o f  skills necessary to integrate with society w oild  have to 
be considered as part o f  primary education. In primary education, a child m oves from the exclus;ve care o f  
family into a school setting and there commences the process o f  encountering and engaging with society. 
Children without disabilities naturally learn how to react to and assimilate with their peers and teachers in the
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the approach that a judge may adopt in relation to the educational provision for a child with 

learning difficulties and disabilities is determined on an individual basis. Coupled with the 

approach on the separation of powers,'^’ it is, as it stands, unlikely that a Court will rule in the 

near future in favour of children with learning difficulties and disabilities. The standard 

established by the judiciary to grant a mandatory relief when educational rights are being
1 ^7denied is very high. As recently reaffirmed by O’Malley J in McD v Minister fo r  

Education,^^^ even though the educational provisions are inappropriate, a judge may not be in 

the position to grant a mandatory interlocutory injunction, directing the State to provide for 

appropriate educational provisions for the applicant, if there is no element of bad faith or if 

the situation is not one “where the rights of the applicant have been consciously and 

deliberately disregarded or flouted”. T h i s  implies that a child may be deprived of 

appropriate educational services, but may not be able to challenge this inappropriateness 

effectively before the courts.

It is regrettable that the initial desire of the judiciary to vindicate effectively the 

educational rights o f persons with learning difficulties and disabilities has fainted over the 

past few years. Faced with numerous difficulties, linked with the content of an adequate 

primary education and subsidiarily with the doctrine o f the separation of p o w e r s , t h e  Irish 

judiciary seems to prefer the option of deferring the matter to the govemment, at the 

disadvantage and disappointment of families of children with learning difficulties and 

disabilities.

classroom . In contrast, autistic children do not learn these sk ills naturally and must be taught these in tensively  
through m ethods, such as A B A . Socialisation and integration w ith society  are essential developm ental steps or 
m ilestones in the life o f  every  human being. W hether v iew ed  in the context o f  a narrow definition or a broader 
definition o f  primary education, learning these steps must be considered part o f  primary education, because i f  a 
child does not learn the sk ills or arts necessary to integrate w ith peers and soc iety  in general, the child w ill be  
unable to survive the scholastic  process, even though p ossessed  o f  the general intellectual ability to benefit from  
that education” (at 274).

See, for instance, TD v M inister f o r  E ducation  (2001) 4 IR 2 59 , su p ra  100
On this issue, see a lso , C ronin  v M inister f o r  E ducation  a n d  Scien ce  (2 0 0 4 ) 3 Irish  R ep o rt  2 05 , in w hich  

Laffoy J granted a mandatory injunction directing the State to provide the financial support o f  a program m e it 
had already sanctioned; see  also N a g le  v The Sou thw estern  A rea  H ealth  B o a rd  (2 0 0 1 ) unreported H igh Court 
decision , 3 0 /01 /2001 , in w hich Herbert J granted a mandatory injunction, as “ little or nothing has or is being  
done by the Department o f  Education to vindicate the p la in tiff  s rights under A rticle 42 section 4  o f  the 
Constitution, despite the very considerable indulgence in tim e afforded to the Departm ent by the Court” (at 40). 
'” (2 013)IE H C  175 
'” lbid

On the issue o f  the separation o f  pow ers, see W hyte, su p ra  102; D oyle , su p ra  86; and Q uinlivan and al, su p ra
81
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Perhaps, one o f the main reasons that justifies the sudden change in the judiciary’s approach 

to disability rights in education may be found in the fact that Ireland lacks appropriate 

legislation in this area. The following part intends to demonstrate that, despite the enactment 

o f  recent new legislation, this legislative framework remains far from satisfactory. The net 

effect o f this legislative inadequacy is two-fold: first, the education o f  children with learning 

difficulties and disabilities remains fraught with negative attitudes, assumptions and beliefs 

about their capacity to learn effectively and successfully in an inclusive environment; 

secondly, the judiciary is unable to provide any solution that would palliate the inadequacy o f 

the current legislative framework and vindicate effectively the educational rights o f  these 

children.

II. The inappropriateness of the Irish legislative framework

The legislative framework on disability rights in education is relatively recent in 

Ireland. Its establishment is directly the product o f two phenomena that became particularly 

patent in the 1990s: the surge o f parental litigation against the State in relation to educational 

provisions’^̂  and the growing demand o f the international community to establish equitable 

educational systems that would guarantee quality education for all and provide educational 

services appropriate to every child’s individual educational needs.

The most significant and recent piece o f legislation in that area is the Education for Persons
1 ^ 8with Special Educational Needs Act 2004. W hilst this Act represents an important step in 

establishing a legislative framework that would guarantee an effective and inclusive education 

accessible, available and adaptable to every child residing in Ireland, the legislation has yet to 

be commenced -  its implementation having been indefinitely delayed by the government.

Supra part I
See, inter alia, UNICEF, A Human R ights-B ased Approach to Education fo r  A ll (2007); UNESCO, The 

D akar Framework fo r  Action -  Education fo r  All: M eeting our Collective Commitments, adopted by the World 
Education Forum, Dakar, Senegal, 26-28 April 2000 (Paris 2000); and chapter 6 for further discussion on this 
topic.

(2004) No. 30, hereinafter EPSEN Act
See Webb, Country R eport on the Equality o f  Educational and Training O pportunities fo r  Young D isabled  

P eople  (2010) ANED, V T/2007/005, at 5
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The second part o f  this chapter attempts to review the legislative framework as provided 

under the EPSEN Act and subsidiary laws. It intends to demonstrate that this framework is 

far from satisfactory. Two limits may be observed. First, the legislation relies on inadequate 

definitions (1). This inadequacy ultimately renders the foundations o f the framework shaky. 

Secondly, the legislation seems to misunderstand the concept o f inclusion and seems to 

assimilate it with that o f integration (2). The combination o f these two inadequacies 

contributes to the development o f  segregative practices observed at the local level and 

certainly justifies the persistence o f negative attitudes and beliefs about disability, differences 

and inclusion.

1. A leeislative framework based on inappropriate definitions

As it stands, the Irish legislative framework relies on inadequate definitions. It fails to 

define the concept o f education and its aims (a) and provides a very narrow approach to 

disability (b). Consequently, it creates an unequal system, under which disability becomes 

the prerequisite determinant for the allocation o f additional resources for children with certain 

types o f learning difficulties and disabilities (c).

a. The failure to define education

The legislation fails to provide any definition o f what is education, what are its aims and 

a fortiori what is special education. The Education Act 1998 and the EPSEN Act 2004, 

which together regulate the entire Irish education system, both fail to explain what they mean 

by education. Both Acts define in sections 2 and 1 respectively terms such as “schools”, 

“student”, “child” , “principle”, “parents” , but fail to consider “education” or “the aims o f 

education”.''**̂

Such a legislative lacuna is quite ‘disabling’ for the judiciary, which is left with the laborious 

duty o f interpreting education, its aims and content.'^' As we saw in chapter 2, the concept o f

See section 2 o f  the Education Act 1998 and section 1 o f  the EPSEN Act
Further analysis on the interpretation o f  the concept o f  education by the Judiciary is provided in Chapter 6, 

infra, at 265.
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education is a multifaceted concept that has received many different types of interpretation. 

From the narrow minded classical approach that emphasises scholastic matters’"'̂  to the more 

utilitarian approach, which relies on the concept of efficiency and posits that education should 

be provided to individuals who will benefit the most from it and produce optimal average 

benefits to society,''^'* the concept of education is not a unitary concept and, depending on the 

approach adopted, its objectives and attitude that it fosters towards children with learning 

difficulties and disabilities will differ significantly.

It is therefore very disappointing that the Irish legislation does not provide any guideline in 

that regard. This is even more so considering that Ireland is signatory to the UN Declaration 

of Human Rights'"*^ and to the UN Convention on the Rights of Persons with Disabilities,’"̂  ̂

and has ratified the International Covenant on Economic, Social and Cultural Rights'"*' and 

more importantly the Convention on the Rights of the Child.'*** As discussed in the previous 

chapter, all these international documents provide a clear definition of education and what are 

its aims in a very progressive and humanistic way.'"*^

Interestingly, the Irish Green Paper on Education reaffirmed this human rights ethos and 

identified ten educational aims that should guide the Irish framework.'^® It suggested that 

education should aim inter alia at “(i) fostering an understanding and critical appreciation of 

the values of the home and society generally; (ii) promoting self-esteem and self-worth, 

combined with a respect for the rights and beliefs of others; (iii) fostering intellectual 

development and the attainment of one’s full educational potential; (iv) developing a spirit of 

inquiry; (v) developing expressive and creative abilities to the individual child’s full capacity; 

(vi) providing students with the necessary skills to equip them for work and to unable them to

See chapter 2 on the definition o f  education and its diverse philosophical approaches.
See Locke, Some Thoughts Concerning Education  (1693); Kant, Education  (University o f  Michigan Press, 

Michigan, 1960); and, more generally, Schmitter, Tarcov and Donner, “Enlightenment Liberalism” in A 
Companion to the Philosophy o f  Education  (Oxford, Blackwell, 2003), 73.

Bentham, Chrestomathia (Smith and Burston, Oxford: Clarendon Press, 1983); Itzkin, “Bentham’s 
Chrestomathia: Utilitarian Legacy to English Education” (1978) 39 Journal o f  the H istory o f  Ideas, No. 2, 303; 
Cavanagh, "Jeremy Bentham on Education," (1933) 1 International Educational Review  412; and Bradley, 
“Victorian Lessons: Education and Utilitarianism in Bentham, Mill and Dickens” (1999) The C oncord Review, 
69.
'‘'^Ireland signed the Declaration in 1948. See for further details, department o f  foreign affairs and trade 
available at ww.dfa.ie/home/

Ireland signed the Convention in 2006, but has not yet ratified it.
Ireland ratified the Covenant in December 1989.
Ireland ratified the Convention in September 1992.
Supra, chapter 2, at 104
Department o f  Education, Green P aper on Education: Education fo r  a  Changing World (1992, Dublin)
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function effectively in society; and (vii) creating tolerant, caring and politically aware 

members o f  society” .'^' It concluded:

“an underlying educational aim is to assist or enable each individual to promote his or

her development and personality and to achieve a sense o f self-worth” .’^'

This last statement could not be more progressive and humanistic in nature. Not only does it 

highlight the constructive dimension o f education, as a means to foster individual growth, but 

it also emphasises the humanistic dimension o f education, as an end in itself. One may 

wonder why the subsequent legislation has not reaffirmed this definition o f education, 

considering that a clear and unambiguous approach was already provided.

The result o f  not providing any definition o f education is that the Irish government has a 

constitutional duty to provide for educational services for children with learning difficulties 

and disabilities without clear guidance regarding what is meant by the concept o f education or 

what is sought to be achieved. In this context, it is fair to query how a government may 

provide quality education, especially for children with learning difficulties and disabilities, 

without knowing the true meaning o f education and its objectives and without understanding 

why special education is identified as being that special.

The second concept that raises concern relates to the definition and interpretation o f  the 

concept o f disability.

Education should also aim  at “(v iii)  fostering a spirit o f  self-reliance, o f  innovation and o f  enterprise; (ix) 
achieving standards o f  educational perform ance com parable to the highest internationally; and (x) ensuring that 
people are appropriately educated and trained to support the country’s econ om ic developm ent” (ibid at 33).

Ibid at 35
Further analysis is provided in chapter 6, infra, at 265
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b. The narrow approach to disability

As discussed in the first chapter, the language someone uses to name a phenomenon 

reflects his or her understanding of, and attitude toward, this phenomenon.'^"' It is commonly 

accepted that the process of defining disability is a difficult task.'^^ This is mainly so because 

of the complex and multifaceted nature o f this concept.

The previous chapter argued for a human rights-based approach to disability, suggesting that 

disability should be recognised as an aspect of human diversity rather than an individual 

problem, located exclusively within the individual per se^^'' Unfortunately, this latter 

approach is not the one that has been retained by the Irish legislation. The predominant 

imagery of disability as pcrceived in Ireland is the negative and stereotyped image of 

disability as a problem, a disease and a tragedy.

The Irish legislative framework embodies the medical philosophical approach to disability, 

focusing solely upon the medical conditions and inabilities of the individual.'^* It underlines 

the bio-medical aspect of disability, which is often associated with impairment. For instance, 

the Education Act 1998 defines disability as follows:

“(a) The total or partial loss of a person’s bodily or mental functions, including the loss 

o f a part of the person’s body, or

(b) The presence in the body of organisms causing, or likely to cause, chronic disease or 

illness, or

(c) The malfunction, malformation or disfigurement of a part of a person’s body, or

(d) A condition or malfunction which results in a person learning differently from a 

person without the condition or malfunction, or

(e) A condition, illness or disease which affects a person’s thought processes, 

perception of reality, emotions or judgement or which results in disturbed 

behaviour.” '

See chapter 1 on the definition o f  disability; see also, Griffin and Shevlin, supra  31, at 14 
The first chapter underlined this difficulty, supra  at 10.
Ibid
Ibid, part 1II/2, at 55 
Ibid at 18
Section 2 o f  the Education Act 1998

137



A rduin Sarah 
0 9 2 6 3 9 2 1 2

Interestingly, this definition is very similar, not to say identical, to the one provided in the 

Employment Equality Act 1998 and in the Equal Status Act 2000, which regulate the non- 

discriminatory framework in Ireland.'^® All three Acts enumerate a list of potential medical 

factors or incapacities that may constitute impairment and, a fortiori, disability. Applied 

within the educational framework, learning difficulties become solely seen as the 

manifestation of the child’s disability or impairment. Special educational needs are disability 

related and do not relate to external factors, such as the environmental structure, the 

inadequacy o f the teaching staff or the lack of adequate additional educational supports.'^’

The definition of disability adopted in the Disability Act 2005 differs slightly from the one 

provided in the three previous Acts. Instead of establishing a list of medical factors, section 

2(1) of the Act 2005 defines disability as:

“a substantial restriction in the capacity of the person to carry on a profession, business 

or occupation in the State or to participate in social or cultural life in the State by reason 

of an enduring physical, sensory, mental health or intellectual impairment.” '®̂

If one may welcome the absence of any list of potential medical factors, one may still identify 

the presence of the medical philosophy in this definition. Section 2(1) of the Disability Act 

still highlights the personal condition or impairment of the individual as being the unique 

factor in the process of disablement. Like the previous definitions, it completely omits to 

recognise the predominant role society plays in further constructing the concept of disability 

and in further disabling this category of persons through social and environmental barriers 

and political and cultural discourses.

Interestingly, the Education for Persons with Special Educational Needs Act 2004 does not 

provide a definition of the concept of disability. Instead, the Act provides a definition of the 

expression “special educational needs”. This definition is surprisingly similar, not to say 

identical again, to the definition of disability, as discussed above. Section 1 of the Act reads 

as follows:

'*’°S ee  respectively section 2 o f  the Employment Equality Act 1998 and section 2(1) o f  the Equal Status Act 
2000

Section 1, EPSEN Act; see also infra, at 137 
Disability Act 2005, section 2(1)
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“ Special educational needs means, in relation to a person, a restriction in the capacity o f 

the person to participate in and benefit from education on account o f an enduring 

physical, sensory, mental health or learning disability, or any other condition which 

results in a person learning differently from a person without that condition and cognate 

words shall be construed accordingly.” '̂ "’

By reading this definition, one may be struck by the same references to “restriction in the 

capacity o f the person” or by reasons “enduring physical, sensory, mental health or learning 

disability (or intellectual impairment)” . These references are undeniably references to the 

individual medical conditions that restrict the child from learning effectively and “norm ally” 

in a mainstream environment. They ignore the environmental influences on learning and 

overlook the complexity o f “special educational needs” . As will be discussed in the next 

chapter, this expression is directly borrowed from the English framework, which initially 

introduced it to eradicate the previous system o f  categorisation o f children by type o f 

disability or disorder.'^'*

The problem with using the expression “special education” is two-fold. First, the expression 

itself embodies the seeds o f the medical model o f disability. The adjective “special” implies 

that those identified with special needs are different from those who do not have any and 

therefore should be separated from them. Put another way, this adjective is a clear and direct 

reference to the hierarchical ontological dichotomy o f the medical model between what is 

normal and what is pathological -  that is, s p e c i a l . I t  embodies a within-child model and 

conveys the idea that there exists a hierarchy between children’s capacities to learn -  those 

having special educational needs being necessarily at the bottom o f  this hierarchy. In this 

context, it introduces a new overarching, vague and impractical category, that o f special 

needs.

The second problem that emerges from this expression is its definition itse lf The Irish 

legislative framework confuses the three concepts o f special educational needs, disability and 

impairment. This similitude between special educational needs and disability suggests that a 

child’s special educational need is determined by his or her disability. It is because he or she

EPSEN Act 2004, section 1
Report o f  the Committee o f  Enquiry into the Education o f  H andicapped Children an d  Young P eop le  (the 

W amock Report), Department for Education and Science (1978), at 42
On the hierarchical ontological dichotomy between normal and pathological, see chapter 1, infra at 18.
For further details on these two issues, see infra chapters 4 and 6
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has a disability that he or she has special educational n e e d s .U n fo rtu n a te ly , this correlation 

at best oversimplifies the complexity of the problem, at worst denies it. It omits the fact that 

some children may have some learning difficulties without having disabilities'^^ and vice
169versa.

As it stands, these definitions of disability and special educational needs under the Irish 

legislative framework are untenable. They are incongruous, slippery and should be replaced. 

They support the pessimistic view, according to which having a disability is an inevitable and 

inherent characteristic of impairment possession and does not relate to any cultural or social 

phenomena, which are variable and contingent characteristics o f this process of 

d i s a b l e m e n t . T h e y  associate disability with fixed essential characteristics, seen via the 

perspective o f persons without disabilities, who generally interpret disability as being the 

exclusive cause of a life of personal loss or tragedy. In this context, they convey the message 

that persons with learning difficulties and disabilities have to adapt to society and its existing 

structures. The net effect is to segregate these persons more than to include them within the 

community.'^'

This legislative structure represents a clear step back from the more holistic view on disability 

as advocated in international human rights documents.'^* Interestingly, the Report o f  the 

Special Education Review Committee provided a more comprehensive definition of the
173expression special educational needs. Like the EPSEN Act, the report did not refer to the 

concept of disability. Unlike the EPSEN Act, the report did acknowledge the difficulty of 

defining the expression “special educational needs”, namely because of the wide scope this

M acG iolla , su p ra  23, at 298
For instance, dyslexia and dyscalculia  are learning d ifficu lties that do not result from  an initial disability.
A physical disability, such as chronic fatigue syndrom e, does not alter the learning capacity o f  the person, for 

instance.
See chapter 1
Quinn and D egener, “The M oral Authority for Change: H um an R ights values and the W orldw ide Process o f  

D isability  R eform ” in The C urren t U se a n d  F uture P o ten tia l o f  U N  H um an R igh ts Instrum ents in the C on tex t o f  
D isa b ility  (U N  paper 2002), at 1 

See chapter 1, at 65 onwards
G overnm ent o f  Ireland, 1993, su p ra  18, w hich w as h igh ly  influenced by the W am ock C om m ittee in England; 

see a lso  Griffin and Shevlin, su p ra  31, at 51
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expression em b o d ie s .A c c o rd in g ly , the report opted for a broader approach to special 

educational needs, defining it as:

“disabihties and/or circumstances [that] prevent or hinder [children] from benefiting 

adequately from the education which is normally provided for pupils of the same age, or 

for whom the education which can generally be provided in the ordinary classroom is 

not sufficiently challenging”.

One will note that, by referring to the expression “and/or circumstances”, the report 

acknowledged the important role external factors, such as environmental, social, cultural and 

societal barriers, further played in disabling persons with learning difficulties and disabilities. 

It did identify special educational needs as being the result of the interaction between medical 

inabilities and inadequate educational structures. It is therefore regrettable that this definition 

has not been reaffirmed in the more recent legislation as it would have clearly constituted a 

significant step in establishing a more progressive and humanistic approach to the issue.

Besides these definitional inadequacies stands another theoretical inappropriateness that 

is merely the direct consequence of adopting a medical approach to disability: the creation of 

a categorical system of assessment.

c. The inadequacy of the categorical system of assessment

The practical consequence of adopting the medical model within the Irish legislation is 

two-fold. First, it triggers the establishment of a system of assessment of special educational 

needs that is solely based on a categorical medical a p p r o a c h . S p e c i a l  educational needs are

As correctly pointed out by Griffin and Shevlin, this concept covers a broad range of educational difficulties, 
ranging from those children who have mild and moderate learning difficulties and who require limited 
educational intervention, to those children, who, because o f their severe or profound learning difficulties, require 
multi-disciplinary approaches {supra 31, at 51).

Government o f Ireland, 1993, supra 18, at 18
See section 4 o f the EPSEN Act, which defines an assessment and establishes its proceedings.
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currently categorised according to the severity o f their n a t u r e a n d  their identification is 

m ost o f the time conducted by professionals belonging to the medical sector.’’  ̂ Despite the 

fact that the EPSEN Act mentions the participation o f other professionals in assessing the 

special needs o f a c h i l d , i n  reality psychologists are the most frequently mentioned 

professionals when assessing the special needs o f certain children with intellectual 

disabilities.’*®

The second problem with the Irish medical model o f disability is that it has somehow 

estabhshed a link between the diagnosis o f a disability and the allocation o f additional 

resources.'^’ In two circulars, the Department o f Education and Science has established a 

categorical system, whereby children with special educational needs are divided into two 

groups, those with high incidence special educational needs and those with low incidence 

special educational n e e d s . O n  the one hand, children with high incidence special 

educational needs are supported through a general allocation model (G A M )'^^ - which 

provides schools with additional teaching resources on the basis o f several factors.'*"' Under 

this model, children do not need to apply individually. On the other hand, children with low 

incidence special educational needs have to apply individually and be diagnosed with a 

certain type o f disability in order to qualify for additional educational resources.'*^

The net effect o f this categorical weighted system is that children with low incidence special 

educational needs have to earn their right to receive an education by demonstrating that they 

belong to a certain category o f special educational n e e d s . I n  this context, special 

educational supports become a service that needs to be earned by those who fit under the 

correct category, more than a tool to guarantee quality education for all.

See circulars 09/04 (2004) and 02/05 (2005) o f  the Department for Education, which have established two 
categories o f  special educational needs depending on the level o f  their incidence on school’s activities.

According to section 5 o f  the EPSEN Act, persons involved in the assessment o f  a child special educational 
needs belong essentially to the medical sector. There are psychologists, medical practitioners and/or therapists 
who are suitably qualified to provide support services in respect o f  the special educational needs o f  the child. 
Parents may also participate, but only if  appropriate.

Mainly, the principal o f  the school concerned and an appropriate qualified social worker (see section 5(1) (c) 
and (d) o f  the EPSEN Act).

Desforges and Lindsay, Procedures U sed to D iagnose a D isability and to A ssess Special Educational Needs: 
An International Review  (NCSE Report, 2010) at 127

See Cooper and Jacobs, Evidence o f  B est Practice M odels and Outcomes in the Education o f  Children with 
Emotional Disturbance: An International Review  (NCSE report, 2011) at 11 
'**■ Department for Education and Science, circulars 09/04 (2004) and 02/05 (2005)

Ibid; see also Desforges and Lindsay, supra  180, at 120
Those factors refer to school enrolment numbers, gender breakdown and disadvantaged status (ibid).
See Desforges and Lindsay, supra  180, at 120 

"*'’ Ibid at 120 and 125
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It is patent that this causal relationship is inappropriate, wrong and certainly at odds 

with a human rights-based approach to disability rights in education. It identifies assessment 

as an end in itself, rather than a tool to an end -  that o f an inclusive and equitable 

e d u c a t i o n . I t  reduces special education to an exceptional service that may be awarded in 

special setting because o f  exceptional circumstances. As recently pointed out in the new 

report o f the National Council for Special Education, the current allocation model does not 

provide all children with equitable access to educational s u p p o r t s . I t  has become a high- 

stakes test to obtain additional resources for schools rather than to inform teaching and
i o n

learning.

In essence, what the Irish approach reveals is that providing educational services for 

children with learning difficulties and disabilities is a societal issue, more than a legal issue. 

The law embodies the definitions, values and beliefs that a society identifies as essential. As 

discussed in the two previous chapters, disability and education are two human rights. They 

are interconnected and complement one another. Accordingly, when a government adopts a 

medical approach to disability, it is necessarily bound to adopt the classical and scholastic 

approach to education that excludes and segregates the education o f some at the advantage o f 

others.

W ithin this framework, the Education for Persons with Special Educational Needs Act has 

introduced a new concept, that o f  inclusive education. Due to the previous inadequacies, it 

seems nevertheless that the concept o f  inclusion is being currently misinterpreted as the right 

to a mainstream placement rather than as the right to leam effectively and successfully in the 

best-suited environment.

Ibid at 120
'*** NCSE, Supporting Students with Special Educational N eeds in Schools (Paper No. 4, May 2013) at 5. This 
report is further discussed in chapter 6 and in the conclusion o f  the thesis.

Ibid at 50
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2. An attempt to move towards a human rishts-based approach to disability 

rights in education?

Over a relatively short period of time, inclusive education has become the priority 

policy objective of liberal democracies.'^'* Several international documents'^' and reports'^' 

manifest this strong ethos towards guaranteeing quality education for all’^̂  in an inclusive 

environment, regardless of difficulties, disabilities and learning capacities.'^'*

This international trend has not been ignored by the Irish government. From the 1980s 

onwards, government-initiative reports introduced the concept of integration and discussed its 

merits. For instance, the Special Education Review Committee Report called for “as much 

integration as is appropriate and feasible, and as little segregation as necessary”, w h i l s t  the 

Green Paper on Education advocated the “valuable role of special schools” and advocated the 

development of an integrative s y s t e m . T h e  novelty of the Education for Persons with 

Special Needs Act is that it moves away from the integrative system of the 1980s and 

suggests a more inclusive education system.

Before reviewing this inclusive ethos of the legislation, some clarity has to be brought with 

regard to the vocabulary used. One may wonder if this change in the vocabulary is merely 

stylistic or if it actually embodies a semantic dimension. According to the Special Education

Winter and O ’Raw, Literature Review o f  the Principles and Practices relating to Inclusive Education fo r  
Children with Special Educational Needs (NCSE report, ICEP Europe, 2010) at 3

See article 23 o f the Convention on the Rights o f the Child (1989), which called for the child to be receive an 
education that would achieve the “fullest possible social integration and individual development”; and article 24 
of the Convention on the Rights o f Persons with Disabilities (2006), which states that “States Parties recognize 
the right o f persons with disabilities to education. With a view to realizing this right without discrimination and 
on the basis o f equal opportunity, States Parties shall ensure an inclusive education system at all levels and life 
long learning directed to: (a) the full development o f human potential and sense of dignity and self-worth, and 
the strengthening o f respect for human rights, fundamental freedoms and human diversity; (b) the development 
by persons with disabilities o f their personality, talents and creativity, as well as their mental and physical 
abilities, to their fullest potential; (c) enabling persons with disabilities to participate effectively in a free 
society.”

See, namely, Guidelines fo r  Inclusion (UNESCO, 2005 Report); Policy Guidelines on Inclusion in Education 
(UNESCO, 2009 Report); and The Salamanca World Conference on Special Needs Education: Access and  
Quality (UNESCO. 1994), which is the most significant international document in special education, arguing 
that schools with an inclusive orientation are “the most effective means of combating discriminatory attitudes 
building an inclusive society and achieving education for all” .

See The World Declaration on Education fo r  A ll and Framework fo r  Action to Meet Basic Learning Needs: 
International Consultative Forum on Education fo r  All (Paris, UNESCO, 1990) and The Education fo r  A ll 
Global Monitoring: The Quality’ Imperative (UNESCO, Report 2005)

Winter and O ’Raw, supra 190, at 6 
Government o f Ireland, 1993, supra 18, at 22
See Irish National Teacher Organisation, Green Paper on Education 1992 (Forum, 1992) at 40 
According to the first part o f section 2 of the EPSEN Act, “a child with special educational needs shall be 

educated in an inclusive environment with children who do not have such needs”.
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Review Committee Report, integration implies “the participation of pupils with disabilities in 

school activities with other pupils, to the maximum extent which is consistent with the 

broader overall interests of both the pupils with disabilities and the other pupils in the 

class/group”.'^* Put another way, integration refers to an educational system whereby 

individual additional supports to children with learning difficulties and disabilities are 

provided in order to enable these children to “fit in” the mainstream s o c i e t y . I n  this sense, 

integration may be best understood as an “assimilating model” . I t  requires students to 

adapt or to assimilate to the existing educational structures. To some extent, this model still 

embodies the medical philosophy of disability, as discussed in the first chapter.^®' It justifies 

the presence of two educational systems, one general and one special.

In contrast, inclusion looks at both the difficulties that students may experience in the learning 

process and the eventual inadequacy of the educational system, its structure, curriculum and 

teaching m e t h o d s . I n  essence, inclusion assesses how society acknowledges difference, 

diversity and plurality. It reviews how its legal system accommodates these differences and 

caters for the diverse needs of the students’ p o p u l a t i o n . I t  shifts the focus from the child’s 

learning difficulties to the appropriateness or inappropriateness of the learning environment 

and its culture. '̂*"' As defined by UNESCO,

“inclusion is seen as a process o f addressing and responding to the diversity of needs of 

all learners through increasing participation in learning, cultures and communities, and 

reducing exclusion within and from education”.

It aims at enabling both teachers and students to feel comfortable about human d i v e r s i t y . I t  

identifies individual differences as challenges and aspects of human diversity.^”  ̂ Unlike

Government o f  Ireland, 1993,5t//>ra 18, at 18 
For further details, see MacGiolIa, supra  23, at 290
Farrell and Ainscovv. Making Special Education Inclusive: From Research to Practice (London: David 

Fulton Publishers, 2002)
Supra  chapter 1, at 27 onwards
Booth defines inclusion in terms o f  two linked processes: the process o f  increasing the participation o f  

learners in, and the process o f  reducing their exclusion from, the curricula, culture and communities o f  
neighbourhood mainstream centres o f  learning {Special needs in education, 1999, Open University Press). See 
also, MacGiolIa, supra  23, at 291

Mittler suggests that inclusive education starts with radical school reform, changing the existing system and 
rethinking the entire curriculum o f  the school in order to meet the needs o f  all children, whilst integration does 
not necessarily assume such a radical process o f  school reform. As he points out, “children may receive a 
modified or adapted curriculum but have to fit into existing structures” {Teacher education fo r  special needs in 
Europe, 1995, London, at 36).

Winter and O ’Raw, supra  190, at 12 
See UNESCO, supra  192, at 13
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integration, inclusion is based on the human rights-based approach to disability.^*^^ It fosters 

respect for the dignity and self-worth o f every child and guarantees equal educational 

opportunities on an equal basis with others.^”’ In essence, inclusion is often referred to as 

embodying the four following features:

• '"Inclusion is a process: it has to be seen as a never-ending search to find better ways 

o f responding to diversity. It is about learning how to live with difference and learning 

how to Icam from difference. In this way differences comc to be seen more positively 

as a stimulus for fostering learning, amongst children and adults;

• Inclusion is concerned with the identification and removal o f  harriers. 

Consequently, it involves collecting, collating and evaluating information from a wide 

variety of sources in order to plan for improvements in policy and practice. It is about 

using evidence o f  various kinds to stimulate creativity and problem solving;

• Inclusion is about the presence, participation and achievement o f  all students. Here 

‘presence’ is conccmed with where children are educated, and how reliably and 

punctually they attend; ‘participation’ relates to the quality o f their experiences whilst 

they arc there and, therefore, must incorporate the views o f the learners themselves; and 

‘achievement’ is about the outcomes o f learning across the curriculum, not merely test 

or examination results; and

• Inclusion involves a particular emphasis on those groups o f  learners who may be at 

risk o f  marginalization, exclusion or underachievement. This indicates the moral 

responsibility to ensure that those groups that are statistically most ‘at risk’ are carefully 

monitored, and that, where necessary, steps are taken to ensure their presence, 

participation and achievement in the education system.”"’®

See U N E SC O , P o licy  G u idelines on Inclusion in E ducation  (Paris, 20 0 9 )
Ibid at 8
Article 24(2 )(b ) o f  the C onvention on the Rights o f  Persons w ith D isab ilities refers to an “ inclusive, quality  

and free primary education and secondary education on an equal basis w ith others in the com m unities” in w hich  
persons with d isabilities live.

It is interesting to note that, fo llow in g  the Salam anca Statem ent, supra 129, it w as argued that the concept o f  
special educational needs be expanded to include “all children w h o, for w hatever reason, are failing to benefit 
from sch oo l” (at 15). In this sense, the idea that learning d ifficu lties w ere so le ly  attributed to the child w as  
exp lic itly  rejected: “it is clear that the origins o f  their d ifficu lties lie not just in them selves but a lso  in the social 
environm ents in w hich they are living. The task for the future is to identify w ays in w h ich  the school as part o f  
that social environm ent can create better learning opportunities for all children and by this m eans to address the 
challenge that the m ost pervasive source o f  learning d ifficu lties is the school system  it s e lf ’ (ibid, at 15, cited in 
G riffin and Shevlin , su pra  31, at 80).

U N E SC O , supra 192, at 15-16
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Relative to other countries,^”  Ireland has been slow in moving from an integrative 

approach to an inclusive approach to education. The Education for Persons with Special 

Educational Needs Act embodies this philosophical shift in the nature o f the debate. Section 

2 expressly sets out the principle, according to which education o f children with special 

educational needs shall take place, as far as possible, in an inclusive environment.^'^ The Act 

further lays down a certain number o f  key provisions that ensure that children with learning 

difficulties have the same educational rights than their p e e r s . F o r  instance, section 10 o f 

the Act provides that the National Council for Special Education (NCSE)^''^ shall designate a 

particular school to which a child should be admitted, taking into account the needs o f the 

child, the wishes o f  the parents and the capacity o f the school to accommodate the child’s 

n e e d s .I n te r e s t in g ly ,  this collaboration between school, parents and children constitutes a 

crucial aspect o f an inclusive culture.

Perhaps the most prominent provision o f the Act is the establishment o f a detailed framework 

necessary for the development and implementation o f an Individual Education Plans 

(IEPs).‘ ‘  ̂ The Individual Education Plan is commonly understood as a tool that guarantees 

quality education appropriate to the individual needs o f the child in an inclusive 

e n v i r o n m e n t . ^ A s  described by the National Council for Special Education, it aims at 

“identifying where the student is, where he/she is going, how he/she will get there, and how to 

tell if  the journey is successful” ."’* It is child-centred, inclusive, holistic, collaborative and 

accessible to everyone who works directly with the individual c h i l d . I n  essence, this 

individual programme helps children to realise their educational rights.*^*’ It helps them to 

realise their right to learn effectively and successfully in the best-suited learning environment, 

on the same basis than their peers. Accordingly, lEPs, inclusion and quality education 

embody the same philosophy, that o f equity in education and respect for human rights.

For instance, England and Finland adopted the inclusive agenda in the 1990s. See chapters, 4, 5 and 6 for 
further discussions.

Section 2 o f the 2004 Act 
Webb, supra 139, at 3
N ew  body established under the EPSEN Act and regulated under section 19
Webb, supra 139, at 4
See section 9 onwards
Griffin and Shevlin, supra  31, at 131
NCSE, Guidelines on the Individual Education Plan P rocess (2006, Dublin) at 1 
Ibid at 5; see also, Griffin and Shevlin, supra  31, at 133 
UNESCO, supra 206, at 16
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The problem that emerges from the EPSEN framework is that it is contradictory at its core.

On the one hand, the Act emphasises the humanistic and ethical nature o f education through

its reference to the individual education plan. But, on the other hand, it seems to confuse the

philosophy of inclusion with that o f integration. W hen one reviews section 2 o f the EPSEN

Act, one may be surprised by the sole emphasis on the place or “environm ent”"^' where the

child shall receive his or her education. The section does not refer to the quality o f education

that the child is entitled to receive in this environment. Put another way, section 2 frames the

question o f inclusion in the following terms: should a child be educated in a mainstream

school or should he or she receive education in a special class or special school?"^^ This

question summarises perfectly how inclusion is understood in Ireland. It is understood as the

right to a placement in a mainstream school, unless this placem ent is inconsistent with (a) the

best interests o f the child or (b) the effective provision o f education for children with whom
">'^1

the child is to be educated.

Unfortunately, the right to be placed in a mainstream school is the aim o f an integrative 

system. As discussed above, integration aims at fitting children with learning difficulties and 

disabilities within mainstream activities. It does not aim at guaranteeing the same 

educational opportunities on an equal basis with others. It embodies a formal approach to 

equality, but ignores its substantive component.”*̂  It ignores the substantive right to learn 

effectively and successfully in the best-suited learning environm ent and the right to have 

one’s dignity respected in a humanistic way.

As will be further discussed in chapter 6, the Irish legislative framework is 

contradictory and m i s l e a d i n g . I t  believes that its education system is inclusive, whilst in 

actual fact it still embodies the integrative philosophy with a m edical approach to disability, 

learning difficulties and capacities to learn.

This confusion in the vocabulary used may explain why m any schools and teachers remain 

reluctant to implement an inclusive philosophy within their policies. The government

Section 2 o f  the EPSEN Act
This question is covered in details in chapter 6, infra, at 273 onwards.
Section 2(a) and (b) o f  the EPSEN ACT  
Supra  at 143-144  
Supra, chapter 1, at 46  onwards 
Infra, chapter 6, at 273
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requires them to implement an inclusive policy, but omits to define it in a clear and 

unambiguous way. In this context, it is unsurprising to observe that exclusionary practices -  

such as the withdrawal o f children with learning difficulties from mainstream class or the 

formation o f small groups o f children, who are provided with a curriculum programme 

significantly different from that o f  their peers -  persist at the local level.

In conducting a study o f 578 primary schools in Dublin and Kildare, 252 having actually 

responded to the questionnaire, Shevlin, Kenny and Loxley found that 34% of primary 

schools had actually denied or deferred placements for children with learning difficulties.'^^ 

They observed that these schools believed they could not cater for the needs o f this category 

o f children, because they did not have sufficient additional resources and appropriate 

qualified personnel, who would take “care” o f the needs and/or behaviour difficulties that 

these children might r e q u i r e . T h e  authors concludcd that, whilst schools seemed to support 

the philosophy o f developing an inclusive environment, the reality for parents o f children 

with learning difficulties was that access to mainstream schooling was still fraught with many 

structural and attitudinal barriers -  the ultimate decision relating to the admission o f their 

child being exclusively conditional and dependent on the attitudes and beliefs o f schools 

principals, for instance.^^^' As pointed out by one parent:

“You were always cap-in-hand, as in “I ’m not entitled” or she w asn’t entitled to the 

same treatment and it’s the same thing about approaching schools. We did it but for a 

lot of parents it’s a very difficult thing (. . . ) and you’re very vulnerable, if anyone says a 

wrong word you bring it to the grave with you” .^ '̂

This last comment highlights another practical difficulty, which arises once the first initial 

access issue to a mainstream placement has been overcome. Once a child with learning 

difficulties has been admitted in a mainstream school, it is not guaranteed that this child will

Rose, Shevlin, Winter and O ’Raw, supra 29, at 364; see also, Radahan, “Implementing inclusive education in 
mainstream primary' schools: An exploration o f  parental perspectives” (2006) 28 Learn, 36; Flatman-Watson, “ 
Bairiers to inclusive education in Ireland: The case for pupils with a diagnosis o f  intellectual and/or perv-asive 
developmental disabilities” (2007) 37 British Journal o f  Learning Disabilities, No. 4, 277

Shevlin, Kenny and Loxley, Shevlin, Kenny and Loxley, “A time o f  transition: exploring special educational 
provision in the Republic o f  Ireland” (2008) 8 Journal o f  Research in Special Educational Needs, No. 3, 141, at 
142
f ’ib.d

Rose, Shevlin, Winter and O ’Raw, supra  25, at 364
Shevlin, Noonan, Kenny, M cNeela and M olloy, “ Experiencing mainstream education: Exploring the 

perspectives o f parents o f  young people who have Down syndrome” (2003) 17 REACH: Journal o f  Special 
N eeds Education in Ireland, No. 1, 3, at 7; see also, Griffin and Shevlin, supra 27, at 85.
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actually receive a quality and effective education appropriate to his or her individual 

educational needs. In a study examining the inclusion o f a child with a general learning 

difficulty in a multi-grade class o f thiily pupils in a four-teacher mainstream primary school, 

located in rural Ireland. Ring and Travers observed that substantial challenges remained to the 

achievement o f successful inclusion."^' They observ'ed in particular that the school lacked the 

necessary knowledge, skills and competence about the child’s learning difficulties and had 

limited supports to accommodate the diverse individual educational needs o f its students."^’’ 

They concluded that, whilst the child with severe learning difficulties seemed reasonably 

happy in the mainstream school, it was manifest that this child was not fully included socially 

and that several barriers prevented him from benefiting effectively from a quality education 

appropriate to his individual educational needs.

These concerns have been more recently expressed in the last report o f the National Council 

for Special Education. Parents and advocacy groups manifest their unease regarding current 

school enrolment policies and practices that are manifestly less than fully inclusive.'^^ Some 

policies were reported as containing caveats suggesting that students with special educational 

needs would be enrolled only if  resources were in place or if  their behaviour did not adversely 

affect other s t u d e n t s . O t h e r s  were reported as placing “soft” barriers to enrolment by 

advising parents that a different school might be more suitable for their child or would have 

more resources for supporting him or her.^^^ This was despite the fact that all schools were 

resourced in the same manner.^^^

Interestingly, this reference to the availability o f resources as an excuse for a school to reject 

the application o f a child with learning difficulty and/or disability stems directly from the 

EPSEN Act. In section 13, the Act sets down the availability o f resources principle.^^^ This

Ring and Travers, “Barriers to inclusion: A case study o f  a pupil with severe learning difficulties in Ireland” 
(2005) 20 European Journal o f  Special N eeds Education, No. 1,41  

Ibid
For instance, there was a unanimous agreement among the teachers that common curricular goals presented 

serious difficulty for the child concerned, especially in the context o f  large pupil-teacher ratios and multi-grade 
classes. Similarly, they observed that the teachers were concerned about the lack o f  specialist teaching materials 
available to them (ibid).
“ ^NCSE, supra  192, at 90 

Ibid 
Ibid
Ibid; see also circulars 09/04 (2004) and 02/05 (2005) o f  the Department for Education 
Section 13(1) reads as follows; “The Minister and the Minister for Health and Children shall each, with the 

consent o f the Minister for Financc, out o f  moneys provided by the Oircachtas, provide such moneys and other 
resources as are detennined by him or her for the purposes o f  the preparation and implementation o f  education 
plans prepared in respect o f  children with special educational needs.”
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section requires the M inister for Education to provide the necessary resources to implement 

special educational services “with the consent o f the M inister for Finance” and “out o f 

moneys provided by the Oireachtas” "̂'”. This suggests that, in the event o f insufficient funds 

being voted through by the Oireachtas to meet the needs o f children with learning difficulties 

or the M inister for Finance refusing to give his approval to a particular allocation o f 

resources, the M inister o f Education is unable to provide for the implementation o f additional 

educational supports, at the disadvantage o f children with learning difficulties and 

disabilities.^'*' In this context, many families and associations cogently believe that additional 

educational services are allocated on the basis o f  the structural state o f the Irish economy 

rather than on the individual educational needs o f the children concemed.^'*^

Accordingly, it is manifest that the Irish approach to inclusion is significantly at odds 

with the human rights-based approach to disability rights in education, as implemented in 

international law. Too many schools, teachers, and other educational staff still ignore the 

m eaning o f disability and inclusion. As a result, teachers have low expectations for these
“>4

children and feel powerless when it comes to their education in an inclusive environment." ' 

They hold pessimistic beliefs and assumptions about disability, learning capacity and 

difference and therefore experience significant anxiety and stress, when faced with the 

prospect o f including children with learning difficulties and disabilities in their classroom.^'*"'

Although the EPSEN Act provides some provisions that may be in line with a progressive and 

humanistic approach to disability rights in e d u c a t i o n , i t s  key provisions are yet to be 

commenced and implemented. The Irish government had initially committed to a five-year 

implementation phase o f the provisions o f the Act to be completed by the 1̂ ‘ October 20 lO."'** 

Unfortunately, in November 2008, the Government announced an indefinite deferral o f  such 

implementation.""'^ As correctly obscr\'cd by Webb, given the current economic situation in 

Ireland, it is very likely that the provisions o f the Act be actually delayed for a number o f

O'Mahony, iwpra 122 
Ibid
For further details, see NCSE, supra 188, at 87-88 
Further discussion is provided in chapter 6, infra 
Winter and O’Raw, supra  190, at 28
See namely the discussion on the Individual Educational Plans, supra, at 146 
Circular 00/51 (Department o f Education, 2007)
Webb, supra 139, at 5
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^48additional years."

CONCLUSION

Ireland has undertaken significant changes in the fonn  and delivery o f  education for 

persons with learning difficulties and disabilities over a short period o f  tim e. U ntil relatively 

recently , educational provisions for these children existed on the m argins o f  society and o f  the 

education system  in particular. N ow  m ore than ever, educational provisions for children with 

learning difficulties and disabilities arc idcnfificd as being part o f  the w ider education 

com m unity. The right to education o f  these children is now well established under the Irish 

C onstitu tion and has received official recognition through the enactm ent o f  a detailed 

legislative fram ew ork, culm inating with the Education for Persons w ith Special Educational 

N eeds A ct 2004.

N evertheless, despite the evidence o f  a shift in its policy, Ireland is still far from  adopting a 

hum an rights-based approach to disability rights in education. A s seen in the tw o previous 

chapters, a hum an rights m odel aim s “to build societies that are genuinely inclusive, societies 

that value difference and respect the dignity and equality o f  all hum an beings regardless o f  

their differences” .

This chaptcr has sought to dem onstrate that, in spite o f  the intention o f  the Irish governm ent 

to develop the infrastructures necessary for establishing an inclusive learning environm ent 

accessible, available and adaptable to everyone, this intention rem ains insufficient. Too m any 

barriers rem ain at the national level and consequently at the local level.

Learning from  the past is as im portant as establishing a new' system . The past in Ireland

Ibid
Quinn and Degener, Human Rights and D isability: The Current Use and Future Potential o f  U nited Nations 

Human Rights Instruments in the Context o f  D isability  (New York and Geneva: United Nations, 2002) at 2
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has shown that the judiciary is unable to provide the structure under w'hich appropriate 

educational services are to be delivered for persons with learning difficulties and disabilities. 

The shift has to come from the government, which has to appreciate that, to reform the special 

education system, it has to review the entire education system. It has to foster an attitudinal 

shift in teachers and pupils’ assumptions about difference and disability. It has to foster a 

shift in the school ethos and a better understanding of certain democratic values such as 

equity, diversity and plurality.

If teachers are instmmental in ensuring a successful and effective education system, they 

cannot do the work on their own.'"^*' They need more knowledge and skills; they need to be 

respected and trusted in their ability to adapt their teaching methods to the diverse individual 

needs of their students; and, more importantly, they need the support of the government and 

of society at large. Without such support, any reform o f the educational system in Ireland is 

doomed to fail.

To conclude with a statement made during the Salamanca Conference in 1992,

“the challenge now is to formulate requirements of a ‘school for all’. All children and 

young people of the world ... have the right to education. It is not our education 

systems that have a right to certain types of children. It is the school system of a 

country that must be adjusted to meet the needs of all children.”'^'

Initially, Ireland was influenced by the English approach to disability rights in 

education and, more precisely, by the Warnuck Report published in 1978. Therefore, it is 

insightful to review the English legal and educational framework and consider whether the 

English model has succeeded in overcoming in a more progressive and humanistic w'ay the 

challenges posed by children with learning difficulties and disabilities. This study of the 

English approach to disability rights in education constitutes the topic of the next chapter.

See infra, chapter 6
UNESCO, Salamanca Principles, supra  192, at 28
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CHAPTER 4

EDUCATIONAL PROVISION FOR PERSONS WITH 

LEARNING DIFFICULTIES AND DISABILITIES IN 

ENGLAND: FROM A DUTIES-BASED TO A HUMAN 

RIGHTS-BASED APPROACH TO LEARNING?

INTRODUCTION

Like its neighbouring country, England has witnessed, over the past three decades, 

crucial transformations in thinking about disability rights in education and implementing 

effective educational policies available, accessible and adaptable to everyone. This 

transformation has been more discreet and probably less publicised than the one taking place 

in Ireland. The reason for this discretion lies in the fact that England has adopted, very early, 

a positive continuous approach towards providing educational services for children with 

learning difficulties and disabilities. In this context, its approach is very often studied for its 

ability to respond to the set o f challenges that these students may present for local education 

authorities.

Since the beginning o f the twenty-first century, debates over aspects o f education have 

indicated the special interest that this issue represents for the British government as a 

dominant and recurring theme in its politics, policy and practice. As it stands, confrontational 

debates over the nature and purpose o f special educational policy characterise the current 

British framework. Most o f the criticisms directed at the government denounce the lack o f 

clarity in its special educational policy, particularly in relation to the establishment o f  an 

inclusive ethos within the current schooling structure. Despite these criticisms, there seems to 

be a consensus amongst academics and politicians regarding the willingness o f the British
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government to align its legal framework with the international trend o f  the human rights- 

based approach to disability rights in education.

The previous chapter affirmed at its outset that Ireland follow ed a progressive path, 

divided into three phases, towards an effective implementation o f  the right to education for 

persons with learning difficulties and disabilities.’ A s mentioned above, such progression is 

subtler within the English approach.

The first special schools were established in Britain in the late eighteenth century." At that 

time, only children belonging to the upper and middle class were entitled to receive an 

education from the State.^ Children with physical disabilities, namely those with severe 

hearing and visual impairment, were referred to special schools, which were initially 

established in order to provide som e vocational training."*

Following the increase in the number o f  children being brought into schools, more and more 

mainstream schools faced the challenges that children with slow  learning, emotional 

behaviours and severe hearing and/or sighting difficulties were creating.^ Consequently, 

more and more ‘ordinary’ schools were forced to exclude these children from their 

institutions.^ This rejection from the mainstream environment led to the expansion o f  the 

special sector in Britain, which started to provide som e educational training on top o f  the 

initial vocational training.^

' See chapter 3, supra at 111
 ̂The first school for the Blind was established by Henry Dannett in Liverpool in 1791. This school was then 

followed by other private foundations, such as the Asylum for the Industrious Blind at Edinburgh (1793), the 
Asylum for the Blind at Bristol (1793), the School for the Indigent Blind in London (1800) and the Asylum and 
School for the Indigent Blind at Norwich (1805). See The Warnock Report, Department for Education and 
Science (1978) at 8.
 ̂The Report pointed out that, at that time, special schools only offered training in music and manual crafts, not 

in education itself The idea was to teach children so that they would be able to earn a living (ibid, at 8).
Frederickson and Cline, Special Educational Needs, Inclusion and Diversity (Open University Press, 2009) at 

72
 ̂ Warnock Report, supra 2, at 8

*Ibid
’ For instance, the Yorkshire School for the Blind, established in 1835, set out to teach arithmetic, reading and 
writing as part o f vocational training, whilst the school established by the London Society for Teaching the Blind 
to Read in 1838 regarded general education as the foundation for subsequent training in manual skills (see 
Warnock Report, supra 2, at 8-9). One will note that children with physical disabilities were entitled to receive 
an education under the Elementary Education Act 1870, commonly known as the Forster’s Education Act, which 
established the framework for schooling o f all children aged between 5 and 12 in England and Wales. If this Act 
did not refer expressly to the education o f these children, the establishments o f official special units within
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This expansion o f  the special sector, up to the early twentieth century, was commonly seen as 

being consistent with the medical model o f disability prevalent at that time in Europe.^ It was 

generally argued that, because these children were seen as significantly different in their 

nature from other children, they should be educated in a different setting with a different 

education system appropriate to their needs.^ By 1896, 24 special schools attended by 900 

pupils with “physical and mental defects” ' ” were reported in London."

Although these special schools catered for most o f the children with learning difficulties and 

disabilities, one group remained excluded up to the 1960s -  namely, children with severe and 

profound learning difficulties,'^ who were provided with health service “training centres” 

instead o f educational services.'^ The common belief, which was predominant also in 

Ireland,'"' was that these children were not capable o f benefiting from educational services. 

Accordingly, they were the sole responsibility o f the care and medical units o f the Department 

o f Health.'^

From the mid-1960s onward, a radical change occurred in the way that the concept o f 

disability was conceived not only in England, but, as seen in the first chapter, also at the 

international le v e l .N e v e r th e le s s , the real turning point in the history o f disability rights in 

education in England took place in the 1970s. Three m ajor events occurred during that 

decade. The first event was the enactment o f the Education (Handicapped Children) Act in 

1970,'^ which represented a first welcome move towards a more universal and humanistic 

approach to disability rights in education in England. The Act transferred the responsibility

ordinary schools were interpreted as a sign to include this category o f  children (See Frederickson and Cline, 
supra 4, at 73 and Wamock Report, supra 1, at 10). Few years later. The Elementary Education (Blind and D eaf 
Children) Act 1893 established the official legal framework for these children by requiring the local education 
authorities to make provision for the education o f  these children if  they were not already receiving suitable 
elementary education (ibid at 11).
* Supra chapter 1, at 18 
’ Ibid; see also, chapter 3 at 114-115 

As mentioned previously, the model prevalent at that time was the medical model o f  disability, which explains 
mainly the use o f  terms “feeble-minded” or “mental defect”,
'' W amock Report, supra  2, at 10 

These children with profound and severe learning difficulties were categorised as being “educationally 
subnormal severe” or “idiots” (ibid).

Frederickson and Cline, supra  4, at 74 
Chapter 3, supra  at 114 onwards
The Mental D eficiency Act 1913 required local education authorities to ascertain and certify which children 

aged seven to 16 in their area were defective and only those who were judged by the authority to be incapable o f  
being taught in special schools were to pass to the care o f  local mental deficiency committees (W amock Report, 
supra  2, at 15). This was confirmed by the Education Act 1944.

See chapter 1, supra  at 18 onwards 
”  Department for Education and Science, 1970
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of children with severe and profound learning difficulties from the care and medical units o f 

the Health Department to local education authorities.’  ̂ By establishing this framework, the 

Act eradicated the legal distinction previously made between those who were educable and 

those who were considered as “ idiots” and therefore uneducable. This latter category o f 

children was to be reconceptualised as being “severely educationally subnormal”, as opposed 

to “moderately educationally subnorm al” .'® Once the Act implemented this new legal 

framework, every child, regardless o f  the severity o f his or her learning difficulty and/or 

disability, was entitled to receive an education.^®

The second event that contributed to the profound transition in the history o f disability rights 

in education in England was the significant emphasis on the concept o f integration as a 

philosophical principle o f the British educational policy. Through the enactment o f the 1976 

Education Act, it was well recognised that educational provision for children with learning 

difficulties and disabilities was essentially directed towards their integration into the 

mainstream community.^' For instance, section 10 o f the Act affirmed the right o f children 

with learning difficulties and/or disabilities to be educated in a mainstream environment, 

whenever possible. As will be further discussed later in the chapter, this integrative 

philosophy was not novel at that time. The 1976 Act strengthened a social and political ideal 

that was already enshrined in the 1944 Education Act, which stated in section 33(2) that the 

less severely handicapped children be educated in ordinary schools.

Finally, the third event, often seen as being the key driver in the transformation o f  the 

disability rights movement in England, was the publication o f the Report o f the Committee of 

Enquiry into the Education o f Handicapped Children and Young People, otherwise know as

W amock Report, supra 2, at 28
Ibid. at 29
Frederickson and Cline, supra  4, at 74
Department for Education, 1976
According to section 10(2) o f the Education Act 1976, “The arrangements made by a local education authority 

for the special educational treatment o f pupils o f any such category shall, subject to section 2(A) of this section, 
provide for the education o f the pupils in county or voluntary schools.” Section 2(A) provides that “W here the 
education of the pupils in such schools as aforesaid - (a) is impracticable or incompatible with the provision of 
efficient instruction in the schools or (b) would involve unreasonable public expenditure, the arrangements may 
provide for the education of the pupils in special schools appropriate to the category to which the pupils belong 
or in schools not maintained by a local education authority and for the time being notified by the Secretary of 
State to the authority as in his opinion suitable for the purpose”.

During the debate on the Education Bill, the Parliamentary Secretary, Chuter Ede, affirmed “I do not want to 
insert in the Bill any words which make it appear that the normal way to deal with a child who suffers from any 
of these disabilities is to be put into a special school where he will be segregated. Whilst we desire to see 
adequate provision o f special schools we also desire to see as many children as possible retained in the normal 
stream o f school life” (Parliamentary Debates, Hansard Vol. 398 Col 703, 21 March 1944, cited in W amock 
Report, supra 2, at 33).
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the W amock Report.^'* This Report has been identified as the “principal watershed between 

post-war and contemporary special education policy” .'^ Together with the Education Act 

1981, it has established the legal structure that regulates the current approach to disability 

rights in education in England?^

The present chapter intends to review this legal structure. Three comments shall be 

m ade before presenting the content. First, the case o f England is peculiar for, unlike Ireland, 

England does not have a written constitution. Therefore, the present chapter queries the 

effectiveness o f relying exclusively on a legislative framework. It considers, in particular, 

whether the detailed legislative framework provided by the British government guarantees 

and vindicates effectively the educational rights o f children with learning difficulties and 

disabilities.

Secondly, in light o f its history, the English approach seems to demonstrate a strong desire to 

cater for the needs o f  children with learning difficulties and disabilities in the least restrictive 

environment possible. This strong desire seems to be directly linked to the philosophy o f its 

social welfare policy. England, like Ireland, is a liberal country and therefore its approach to 

equality may significantly influence its approach to disability rights in education.^’ The 

present chapter intends to review this liberal ethos. It intends to query whether the values 

upon which the English society is based are in harmony -  and if  not, may be reconciled -  with 

the human-rights philosophy o f the international community.

Finally, over the past decade, there has been increased evidence o f proactive discussions 

taking place between the British government and numerous non-governmental organisations 

and committees on the current issues that the system is facing and has to overcome in order to 

improve the quality o f education for its children. This proactive debate amongst academics, 

politicians, educational professionals and parents provides some interesting insights into how 

issues relating to disability, difference and inclusion are perceived and dealt with in this 

country.

Department for Education and Science, 1978
Dyson and Slee, “Special Needs Education from Wamock to Salamanca” in Education, Reform and the State: 

Twenty-five y ea rs  o f  Politics, P olicy  and Practice  (Phillips and Furlong, Routledge London, 2001), 177, at 178
Hartley, Special Educational Needs: Reforming provision in English schools (Policy Exchange, London, 

2010) at 43
Dyson and Slee, supra  25, at 178
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In essence, these three reasons make the case of England an interesting one. Not only is the 

country part o f the common law system like Ireland, it also embodies similar philosophical 

values that are linked to the nature of its Welfare system. Due to their historical bond, 

understanding the English approach may be a sine qua non condition for understanding the 

Irish approach to disability rights in education.

Like the previous chapter, this chapter is composed of two parts. The first part reviews 

the very detailed legislative framework of the English approach to disability rights in 

education. It demonstrates that, despite the formulation of its framework in terms of duties 

rather than individual rights, this formulation does not prevent the English approach from 

embodying a philosophy that is essentially rights-based. Additionally, this part pays close 

attention to the approach adopted by the English courts in matters pertaining to disability 

rights in education. It considers whether this detailed legislative framework has a negative 

impact on the way the English judiciary interprets the educational rights of children with 

learning difficulties and disabilities or whether it actually expands the scope of their rights.

The second part of this chapter moves away from the rights-based approach of the legislation 

to its human rights perspective on the issue. By reviewing the philosophical approach to 

disability and its understanding of education and its aims, the second part of this chapter 

queries whether the English rights-based approach may further embody the human rights- 

based philosophy o f disability rights in education. It pays close attention to the current 

difficulties and challenges that the system is facing and considers whether these difficulties 

may share some similarities with the Irish challenges discussed in the previous chapter.

I. The establishment of a detailed legislative framework

As mentioned in the introduction, there is no entrenched constitutional right to 

education and, a fortiori, a right to education for persons with learning difficulties and 

disabilities in England. Instead, there is a very detailed legislative framework that lays down 

the duties of local education authorities to provide educational services for every child 

residing in their constituency (1). This duties-based approach to disability rights in education
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has been interpreted extensively by the Enghsh courts, which seem to favour the interests o f 

children with learning difficulties and disabilities and their parents, when determining the 

content o f a suitable education (2). Accordingly, this first part suggests that, in spite o f the 

absence o f any express recognition o f a constitutional or fundamental right to education 

within the jurisdiction, it is, nonetheless, manifest that England has adopted the philosophy o f 

a rights-based framework in its legal approach to disability rights in education (3).

1. A dudes-based approach

Since the enactment o f the Education Act 1970, every child in England is entitled to 

receive an education, regardless o f the severity o f his or her learning difficulties, disabilities 

or learning capacities.^* The novelty o f the English approach resides in the way it frames its 

legal structure in terms o f duties rather than in terms o f individual rights. Instead o f explicitly 

recognising the right o f a child to education and, a fortiori, to additional educational services 

if  required by his or her individual needs, the English system is built upon the concept o f 

“duties” o f  local education authorities to make provision for education for every child 

residing in their constituency.

Interestingly, this reference to duties rather than rights is the first manifestation o f the liberal 

nature o f the English Welfare state. A liberal welfare state is based on the principle o f 

positive liberty.^^ It embodies a state-centred approach, according to which the State should 

respect the dignity o f its citizens as free and equal persons and aim actively to create the 

conditions necessary for individuals to be self-sufficient and to achieve self-realization.^'’ 

This approach ultimately implies the recognition o f duties o f the State rather than individual 

rights o f the citizens.^' I f  public support services have not totally disappeared from the

See, Departm ent for Education and Science, su p ra  17
Infra, Chapter 6; see also Berlin, “T w o Concepts o f  L iberty”, in. F our E ssays on L ib erty  (Berlin, 1969, O xford  

U niversity Press)
See Kant, Perpetual P eace’ in K ant's P o litic a l W ritings (R eiss, Cam bridge U niversity  Press, 1975); see  a lso , 

Gaus and Courtland, "Liberalism", in The S tan ford  E n cyc lo p ed ia  o f  P h ilo so p h y  {S>pv'mg 2011 Edition); Berlin, 
su p ra  30; and Carter, "Positive and N egative Liberty", The S ta n fo rd  E n cyclo p ed ia  o f  P h ilo so p h y  (Spring 2012  
Edition)

See also, D yson and S lee, su pra  25 , at 179
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welfare landscape, these support services remain very small and are awarded in limited 

circumstances.^^

Since 1921, local education authorities have the statutory duties to secure additional 

educational services for children who qualify for them. The 1921 Act required local 

education authorities to provide additional services to children, who were identified as having 

one o f the four “handicaps” listed in the 1921 Act^^ and whose age ranged from 7 years -  or 5 

years in the case o f  blind or deaf children -  to 16 y e a r s . T h e s e  duties to ascertain which 

children required special treatment were later extended by the 1944 Education Act to all 

“pupils who suffer from any disability o f the mind” .̂  ̂ In practice, this extension covered 

eleven categories o f pupils, defined in the Handicapped Pupils and School Health Service 

Regulations 1945.^^ The 1944 Act further established the broader requirem ent that local 

education authorities meet the needs o f  these children, in the form o f special treatm ent, within 

their general duty to provide a sufficiency o f primary and secondary schools. In this sense, 

whilst the 1921 Act provided for special treatment in separate special schools, the 1944 Act 

established for the first time a legal framework aimed at integrating the “less seriously 

handicapped children”^̂  into ordinary or independent schools.

This trend towards a more progressive and universal approach to education was later 

embodied within the Education Act 1981, which set up the structure o f  the current legal 

framework o f education for persons with learning difficulties and disabilities in England. 

This Act implemented most o f the recommendations made by the W am ock Committee, which

Public support is essentially directed at those who fall under the universal social welfare system and therefore 
targets generally the most disadvantaged citizens (Ibid).

The four categories o f  children for whom local education authorities were to make provision under the 1921 
Education Act were the blind, the deaf, the defective (both physical and mental) and the epileptic. Children who 
were considered as “idiots” or “im beciles” were to be required to be “ascertained” and “certified”. See the 
Wamock Report, supra  2, at 18 and Goacher, Evans, Wolton and Wedell, P olicy and Provision for Special 
Educational Needs: Implementing the 1981 Education A ct (Cassell Educational ltd, 1988) at 3

One will note that local authorities were empowered by the Act to make continuous educational provision for 
these children above the age o f  16. See the W amock Report, supra  2, at 18.

Goacher and al, supra  33, at 3
Amongst the eleven categories, two were new: “the maladjusted” and “speech defective”, the rest referring, 

inter alia, to the blind, the deaf, the “delicate”, the physical disabled, the diabetic and the epileptic children. See 
Goacher, supra 33, at 4

This principle was initially suggested in the Green Paper, Education after the War (1941), which was itself 
influenced by changing attitudes towards social minorities whether o f  race, sex or disability (Goacher and al, 
supra  33, at 5).

This option was later implemented through the Education (M iscellaneous Provisions) Act 1953, subject to the 
M inister’s power o f  veto in a particular case. For further details, see The W amock Report, supra  2, at 19
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affirmed at the outset o f  its report that “the purpose o f  education for all children is the same; 

the goals are the same” .̂ ^

The 1981 Education Act brought three interesting legal insights into the debate. First, 

breaking significantly with the previous principles and practices, the Act affirmed that 

educational provision for children with learning difficulties and disabilities was to be made as 

individualised as possible and, therefore, was to be made available in whatever institution, 

including the mainstream school, as long as its environment was deemed as the most 

appropriate for the child."*® In this sense, sections 2,'” 3"*̂  and 4"*̂  o f  the Act specified that the 

requirements local education authorities had when identifying and, then, meeting the needs o f  

children with learning difficulties and disabilities in mainstream schools, whenever possible.

Secondly, the Act, which extended the legal framework from providing educational services 

for children with learning difficulties and disabilities in separate schools into the mainstream 

environment, further broadened its scope by introducing the assessment and statementing 

procedure, which have remained in place up to this day, albeit in an amended form.'*"' More 

importantly, the Act made, for the first time, legally guaranteed educational provision for 

children with learning difficulties and disabilities. This legal guarantee suggests that the 

content o f  such provision is no longer dependent on the discretion o f  the head-teacher or local 

education authority when identifying a child with learning difficulties and disabilities, but is 

instead legally and objectively determined by statutes."*^

The Wamock Report, supra 2, at 5 
Dyson and Slee, supra 25, at 179
Section 2(2) provides that “where local education authority arranges special education provision for a child for 

whom they maintain a statement under section 7 o f this Act, it shall be the duty o f the authority, if  the conditions 
mentioned below in subsection (3) are satisfied, to secure that he is educated in an ordinary school”. Section 
2(3) subsequently directs that “the conditions are that account has been taken, in accordance with section 7, o f 
the views of the child’s parent and that education the child in an ordinary school is compatible with (a) his 
receiving the special education provision that he requires, (b) the provision o f efficient education for the children 
with whom he will be educated, and (c) the efficient use of resources”.

According to section 3, “if, in relation to any child in their area who has special educational needs, local 
authorities are satisfied that it would be inappropriate for the special educational provision required for that 
child, or for any part o f that provision, to be made in a school, they may after consulting the child’s parents 
arrange for it, or, as the case may, for that part o f it, to be made otherwise than in a school” .

Section 4(1) specifies that “it shall be the duty of every local education authority to exercise their powers 
under this Act with a view to securing that, o f the children for whom they are responsible, those with special 
educational needs that call for the local education authority to determine the special educational provision that 
should be made for them are identified by the authority”.
^  Infra, part 11/1(b)

Dyson and Slee, supra 25, at 180
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Finally, in relation to the age bracket that compelled local education authorities to make 

additional educational provision for children with learning difficulties and disabilities, the Act 

confirmed the 1944 Act’s lower age boundary of two years."^  ̂ In this sense, the Act aimed at 

avoiding the situation whereby parents would request local education authorities to make 

special educational provision for their child prior to that young age. With regard to the 

leaving age, the Act ensured that the duty of local education authorities to provide for 

additional educational services be extended beyond the minimum school leaving age of 16 

years by providing a contextual definition of the concept “child” as someone “who has not 

attained the age of 19 years and is registered as a pupil at school”.''̂  One may note that this 

definition has been reaffirmed in the Education Act 1996'^* and further confirmed by the 

English Court of Appeal."*^

Whilst the Education Act 1981 established the structure of the current British 

framework of education for children with learning difficulties and disabilities, subsequent 

legislation and codes have been enacted in order to guide fiirther local education authorities in 

interpreting and implementing their duty to provide additional educational services for 

children with learning difficulties and disabilities. As correctly pointed out by the Official 

body for inspecting schools (Ofsted) in its 2010 report, the downside o f this additional 

legislation is that it may have complicated the system, especially for parents and young 

people.

Interestingly, the peculiarity of the nature and structure of the administration of the British 

education system may justify this surge of additional legislation. The administration of the 

British public service is carried out through a delicate balanced partnership between the 

central government, on the one hand, and 152 local education authorities, on the other hand.^' 

As pointed out by Goacher et al, this partnership is further complicated in the case of 

additional educational provision for children with learning difficulties and disabilities. These

See Goacher and al, supra  33, at 12 
Section 20(1) o f  the Act 
See section 312(5) o f  the Act
Williams v/E ssex County Council [2011] EWCA Civ 1315
Ofsted Report, The Special Educational N eeds and D isability  R eview  (2010); see infra, part II o f  this chapter 
Goacher and al, supra  33, at 2
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children require not only educational services, but also health and social services within their 

education.

In this context, the legal duties imposed on local education authorities carry with them a 

certain degree o f discretion that allows these authorities to adjust the national policy on 

education in light o f the local demands o f their population. The risk with this latitude is that 

principles and practices relating to the education o f children with learning difficulties and 

disabilities may differ from one local education authority to another or even within the same 

local education authority. In order to avoid this situation, the central government has 

therefore enacted general guidelines through additional legislation, codes and handbooks, the 

underlying principles o f  which are the principle o f good practice and the principle o f goodwill 

when implementing additional educational provision for children with learning difficulties 

and disabilities.^^

The first significant additional legislative change that has occurred since 1981 is the 

enactment o f the Education Act 1996, which replaces the Education Act 1981 and reaffirms 

most o f the duties o f the local education authorities. The only novelty that this Act brings is 

its strong emphasis on the provision o f education in an inclusive environment whenever 

possible. For instance, section 316 o f the Act, which is the first section relating to “special 

educational provision”,̂ '* requires local education authorities to make priority for special 

educational provision in mainstream schools, unless such an environment is incompatible 

with (a) the wish o f the parents or (b) the provision o f  efficient education for other children.

As will be further discussed below in the second part o f this chapter, the Act highlights one o f 

the drawbacks o f the British policy, namely its strong emphasis on the importance o f the place 

where the child with learning difficulty shall be taught rather than the importance o f the 

quality o f education that this child shall receive.

”  Ibid
This principle is described in m ore details in the Circulars o f  G uidance 1/83 and 8/81 (Departm ent for 

Education and Science 1983).
W hilst the author o f  the thesis avoids the expression “special education”, this expression is the one that is 

currently used in the E nglish legislation. Therefore, w hen quoting the legislation , reference to this expression  is 
necessary, although undesirable.

One w ill note that em phasis on the m ainstream  environm ent is further strengthened by the structure o f  the A ct 
itself. B y  p lacing section 316  at the beginn ing o f  the chapter related to special educational provision, the British  
Parliament has clearly intended to g ive  priority to the m ainstream  environm ent, w hich seem s to constitute the 
principle in this area o f  special education rather than the exception.
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Besides this Act, two Codes o f Practice have been enacted, the first one in 1994,^^ the second 

one in 2001, amending the former one. The first Code o f  Practice had two main themes. Its 

first theme was to put pressure on local education authorities to conduct the assessment and 

statementing procedures established by the previous legislation in a more efficient, consistent 

and expeditious way.^^ The code also recognised the right o f parents to appeal a decision 

made by a local education authority with regard to the educational provision made available 

to their child -  this recognition subsequently enhancing their role in the educational decision

m aking p r o c e s s . F i n a l l y ,  the 1994 Code provided detailed guidelines for schools when 

identifying, assessing and meeting the needs o f children with learning difficulties.^^ As 

observed by Dyson and Slee, the 1994 Code o f Practice was, for the first time, concerned with 

establishing guidelines for schools at the national level.^'’

The second Code o f practice, also known as The Special Educational Needs Code o f  Practice 

2001,^' confirms these two principles. It provides guidance not only to local education 

authorities, but also to school governing bodies, early years’ providers and health and social 

services on their duties under Part IV o f the Education Act 1996.^^ For instance, guidance is 

offered to local education authorities on the statutory assessment procedure o f  special 

educational needs as established under section 323 o f the 1996 Act.®  ̂ The Code specifies that 

“an assessment under section 323 o f the Education Act 1996 should only be undertaken if  the 

local education authority believes that the child probably has special educational needs and 

that the local education authority needs, or probably needs, to determine the child’s special 

education provision itself by making a statement” . '̂' Similarly, the Code reaffirms a number

Code o f  Practice on the Identification and Assessment o f  Special Educational Needs (Department o f  
Education and Science, 1994)
”  Ibid

For the first time, the 1994 Code recognised parents as acting as proxies for their children. This gave a higher 
degree o f  protection for these children than had previously been the case. See also Dyson and Slee, supra  25, at 
181.

Code o f  Practice, supra  56
Dyson and Slee, supra  25, at 181
Special Educational Needs Code o f  Practice (Department for Education and Skills, 2001); see also, 

Frederickson and Cline, supra  4, at 56
Part IV o f  the Education Act 1996 covers all the provisions in relation to special educational needs in England 

and Wales.
Section 323 o f  the Education Act 1996, entitled assessment o f  educational needs, provides in subsection (1) 

that “Where a local education authority are o f  the opinion that a child for whom they are responsible falls, or 
probably falls, within subsection (2), they shall serve a notice on the child’s parent informing him (a) that they 
are considering whether to make an assessment o f  the child’s educational needs, (b) o f  the procedure to be 
follow ed in making the assessment, (c) o f  the name o f  the officer o f  the authority from whom further 
information may be obtained, and (d) o f  the parents’ right to make representations, and submit written evidence, 
to the authority within such period as may be specified in the notice”.

Department for Education and Science, 2001, supra  61, at 74
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o f other fundamental principles laid down in previous legislation. For instance, the Code 

guarantees that children with learning difficulties and disabilities have their needs met,^^ that 

their needs be met in mainstream schools or settings/^ that their view be sought and taken 

into a c c o u n t , th a t  their parents have a vital role to play in supporting their education*’̂  and 

that full access to a broad, balanced and appropriate education, including an appropriate 

curriculum, be offered to them.^^

Together, these additional laws, guidance and codes o f practice constitute the legislative 

fram ework o f education for children with learning difficulties and disabilities in England. 

One will note that, besides such a detailed framework, a disability framework has also been 

established since 1995, requiring public bodies to provide for equality o f opportunity and 

make reasonable adjustments for persons with disabilities.’*' This equal access framework has 

been recently extended by the Special Educational Needs and Disability Act 2001 to cover the 

provision o f education and reaffirmed by the Equality Act 2010, which amends the Disability 

Discrimination Act 2005.

With such a detailed legislative framework, it is often argued that the English courts would be 

reluctant to interfere with public bodies in the exercise o f their duties in relation to the 

education o f children with learning difficulties and disabilities and would therefore adopt a 

minimalist approach to intervention.’* Nevertheless, it seems that this minimalist approach 

has been rejected by the English judiciary, which is wary o f the discretion local education 

authorities have when implementing educational provision for children with learning

Ibid, at paragraph 1: 5, at 7 
“  Ibid

Ibid 
“  Ibid

Ibid
It is important to note that the circular 20 /9 9  (Departm ent for Education and Scien ce , 1999), entitled “W hat 

the D isab ility  D iscrim ination A ct m eans for schools and local education authorities”, inform ed sch oo ls and local 
education authorities that new  duties in three main areas had been added to their general educational duties, 
nam ely that in em ploying staff, providing non-educational serv ices to the public and publishing inform ation  
about arrangem ents for students with disab ilities, a non-discrim ination po licy  should be im plem ented and 
reasonable accom m odation be m ade to persons w ith disabilities.

Since the 1*' O ctober 2 0 1 0 , m ost o f  the D isability D iscrim ination A ct 2005 has been replaced by the Equality  
Act 2 0 1 0 , w h ich  provides legal rights to persons with disabilities in, in ter  a lia , em ploym ent, education, access to 
goods, serv ices and facilities including larger private clubs and land based transport services, and buying and 
renting land or property.

See, for instance, O ’M ahony, “C onstitutionalism  and legislation  in special educational needs law: An A n glo-  
Irish perspective” (2 0 0 8 ) 1 P u b lic  Law, 125, 140
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difficulties and disabilities. A study o f  the English caselaw reveals in fact that the courts are 

rather eager to defend the interests o f  children with learning difficulties and disabilities and 

the interests o f  their parents.

2. The flexible approach adopted by the English judiciary in suaranteeins 

educational rights for persons with learning difficulties and disabilities

Since 1994, parents have a right to appeal a decision made by a local education 

authority in relation to the educational provision o f their child to an independent tribunal. 

This independent tribunal, initially called the Special Educational Needs Tribunal, was set up 

by the 1993 (British) Education Act and came into being on the September 1994.^^ One 

will note that the establishment o f an independent tribunal was novel at that time and was 

mainly justified by the inadequacies of, and dissatisfaction with, the previous special 

educational appeal s y s t e m . U n d e r  the 1981 Act, parents had a choice between appealing a 

decision of a local education authority either to the Secretary o f State for Education or to the 

Appeal committees, which were in fact established by local education authorities.^^ In both 

cases, the decision was directly or indirectly reviewed by a public body and was lacking 

impartiality.^^ As a result, m ost o f  the parents felt deprived o f any effective appeal 

mechanisms within a system that was very often reluctant to interfere with the duties o f  local 

education authorities.^^ The establishment o f an independent tribunal remedied these 

inadequacies.

This independent tribunal was renamed the Special Educational Needs and Disability 

Tribunal (SENDIST) in 2002 by the Special Educational Needs and Disability Act 2001.^^ 

The Act extended its jurisdiction to include complaints o f disability discrimination in

’^According to section 177(1) o f  the Act, “there shall be established a tribunal, to be known as the Special 
Educational Needs Tribunal to exercise the jurisdiction conferred on it by this part o f  this A ct”.
’“'K han and Bloomer, “Special Educational N eeds Tribunal: a N ew  British Innovation” (1997) 26 Journal o f  
Law and Education, No. 2, at 101

See section 8 o f  the Education Act 1981 
Khan and Bloomer, supra  74, at 103 
Ibid
Section 17 o f the SEND A 2001
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schools/^ The SENDIST became, in 2008, the Health, Education and Social Care Chamber 

o f the new First-tier Tribunal (FTT), subsequent to The Tribunals, Courts and Enforcement 

Act 2007, which reformed the organisation o f the judiciary.*'^

Under the current appeal system, parents have several grounds o f appeal to the First-tier 

Tribunal*' in respect to a decision made by a local education authority. For instance, parents 

may appeal the decision: (a) not to make a statement o f special educational needs; (b) to 

make, amend or not to amend a statement; (c) refusing to comply with a parent’s request for 

new assessment o f a statemented child; (d) refusing to comply with a parent’s request that 

non-statemented child’s needs be formally assessed; (e) refusing to comply with a request for 

the naming of a different school in a statement; and (f) ceasing to maintain a statement.**

Since the establishment o f the first independent tribunal, the number o f parents appealing a
83decision o f a local education authority has increased dramatically. Two main reasons 

underlie this upward trend. The first reason relates to the changes in the practice o f local 

education authorities. The second reason refers to greater parental awareness o f their right to
84appeal a decision with which they are dissatisfied. Very often, disagreements occur 

between parents and local education authorities regarding which school is the most suitable 

for their child and in respect o f the advocated reasons to justify refusal o f the parents’ choice 

o f school.

Unlike the Irish courts, the English courts seem to adopt a very proactive approach 

when it comes to safeguarding the educational rights o f children with learning difficulties and

Harris, R iddell and others, D ispu te  R esolu tion  a n d  A vo id a n ce  in E ducation : A Study o f  S p ec ia l a n d  A d d itio n a l  
Su pport N eeds in E n g lan d  a n d  S co tla n d  (B riefing Paper, 2 0 0 9 ), at 5 

Departm ent for Justice, 2007
A b ove this first-tier tribunal, there is an Upper tribunal. In other w ords, the First-tier tribunal represents the 

first instance tribunal for m ost jurisdictions. It is divided into fiv e  cham bers, the aim o f  this new  system  being to 
ensure the e ffective  deploym ent o f  resources without lo o sin g  the expertise that defines each chamber. A n appeal 
can be m ade to the Upper Tribunal, but only with perm ission  and norm ally on a point o f  law. The Upper  
Tribunal can, then, have judicial review  jurisdiction i f  approved and exercised  by H igh Court jud ges. See  
Harris, R iddell and Sm ith, S p ec ia l E ducation al N eeds a n d  A d d itio n a l Su pport N eed s D isp u te  R eso lu tion  P ro jec t  
-  L itera tu re  R eview  (B riefing Paper, 2008) at 27-28

See the First-tier Tribunal (H ealth, Education and Social Care Cham ber R ules) 2008  (SI 2 0 0 8 /2 6 9 9 ) and the 
Health and Social Care Chamber, P ra c tice  D irection , H ealth  a n d  S o c ia l C are  C ham ber, S p ec ia l E d u ca tion a l  
N eeds o r  D isa b ility  D iscrim in a tion  in Schools C ases  (2008); see  also  Harris, R iddell and others, su p ra  79, at 5 

Harris, R iddell and others, su pra  81, at 9 
Ibid.
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disabilities. On three occasions, the courts have examined extensively the statutory duties 

owed by local education authorities.

First, the courts have reaffirmed the nature of the duties owed by local education authorities in 

relation to the education of children with learning difficulties and disabilities. In the seminal 

case of ^  V East Sussex County Council ex parte T, the House of Lords upheld the statutory 

nature of the duties of the local education authority to make educational provision for children 

with learning difficulties and disabilities. The Lords asserted that the basic duty for a local 

education authority was to arrange the special educational provision specified in the child’s 

statement under section 324(5)(a)(i) of the 1996 Education Act, unless the child’s parents had 

made suitable alternative arrangements.^^ Referring to R v London Borough o f  Harrow ex 

parte the Lords held that this duty was owed directly to the child, was non-delegable and 

might be enforced by a mandatory order of the court following an application for judicial 

review.** This approach is quite interesting, especially when compared to the Irish position of 

the judiciary on this matter.*^

Secondly, the courts seem to hold a very pro-child position when it comes to the extent to 

which the duty of a local education authority is owed to the child, especially when 

establishing a statement of special educational needs for that child.^° In v Secretaiy o f  State 

fo r  Education and Science Ex Parte E,^‘ the Court of Appeal held that, where a child required 

a statement, all of the provisions required to meet his or her special educational needs should 

be set out in the statement. The novelty of this case was that it further broadened the duty of 

the local education authority, requiring it to specify and quantify the provision o f additional 

educational services in the statement. Similarly, in Z, v Clarke (Chair o f Special Educational 

Needs Tribunal) & Somerset County C o u n c i l , it was held that the provision of a statement 

made by a local education authority be made as specific as possible, thereby ensuring the 

enforceability of it by law. Judge Laws pointed out that the reason for such specificity

(1 9 9 8 ) ELR 251
Section  324(5)(a)(i) provides that “W here a local education authority m aintain a statem ent under this section , 

then (a) unless the ch ild ’s parent has m ade suitable arrangem ents, the authority (i) shall arrange that the special 
educational provision sp ecified  in the statem ent is m ade for the ch ild” .
*’ (1 9 9 7 ) ELR 62

Ibid
S ee  Synnott v  M in is ter  f o r  E ducation , infra, at 123
The statementing process w ill be further analysed below  in the first paragraph o f  the second  part o f  this 

chapter.
(1 9 9 2 ) 1 F L R 2 7 7  

’^ (1 9 9 8 ) ELR 129
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stemmed from its great importance, as set out in the Code o f Practice 1994, in informing any 

person who would work with the child on his educational needs, his entitlement to extra 

support and what he ought to be receiving.®^

Although this provision must be normally quantified, namely by mentioning the number of 

hours of extra support needed, there may be some special circumstanccs in which specificity 

and quantification may not be possible or desirable.^"* The English courts appear to be very 

flexible on that latter point, taking due regard to the statement of the child and his or her 

interests. In £  v London Borough o f Newham and the Special Educational Needs Tribunal, 

the Court of Appeal accepted that, where a child was attending a special school, a lower level 

of specificity and quantification might be appropriate. It further noted that the mere 

placement of a child in a special school would not constitute a sufficient reason for failing to 

specify the child’s special educational provision in his or her statement. If flexibility 

constitutes an inherent aspect of the statementing procedure, the English courts remain 

nevertheless wary, considering each case on an individual basis.

Thirdly, and perhaps more importantly, the English courts seem to favour the parental right to 

choose the school and type of education for their child over the local education authority’s 

choice of educational provision. In two separate cases, the courts interpreted the concept of 

“suitable education”, as set out in section 298(7) of the Education Act 1996, in a very 

extensive way. According to subsection 7, “suitable education, in relation to the child or 

young person, means efficient education suitable to his age, ability and aptitude and to any 

special educational needs he may have” .̂ ’ In the case of Re T (A minor), the House of Lords 

took a broad approach to this provision.^*

The case involved a decision of a local education authority to cut back the number of home 

tuition hours of the plaintiff from five hours to three hours per week due to budgetary

A s pointed out clearly par Law s J. “The real question is whether [the statem ent] is so  sp ecific  and clear as to 
leave no room for doubt as to what has been decided and what is needed in the individual case” (ibid at 137).

One reason that m ay ju stify  w hy local education authorities m ay not w ish  to quantify and specify  special 
education provision is that they m ay be required to arrange provision over and beyond that, w hich they have  
already funded (for an exam ple, see R v Secre ta ry  o f  S ta te  f o r  E ducation  a n d  Scien ce Ex p a r te  E, [ 1992] 1 FLR  
277).
”  (20 0 3 ) E L R 288

In this sense, see R v S ecre ta ry  o f  S ta te f o r  E ducation  a n d  Skills  [2003] ELR 393  
Section 298(7 ) o f  the Education Act 1996 

■'*(1998) UKHL 20
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restrictions.^® The Lords addressed the question o f whether it was lawful for the local 

education authority to take “financial considerations” into account in deciding what 

constituted a suitable education for the plaintiff'''®

In the High Court, judge Keene reversed the decision o f the local education authority on three 

grounds. First, the judge held that the council had taken into account irrelevant factors -  

namely the shortage o f  resources -  when deciding to reduce the number o f hours o f home 

tuition for the plaintiff''* ' Secondly, the judge found that the decision o f the local education 

authority was made in pursuit o f  an ulterior purpose, namely the diminution o f expenditure.'”  ̂

Thirdly, the judge opined that the decision o f the local education authority to reduce 

significantly the number o f hours per week o f  home tuition was irrational.'''^

In the Court o f Appeal, a majority o f the judges reversed the High Court’s decision. The 

judges held that it was legitimate for the local education authority to take into account the 

shortage of resources in determining what constituted a suitable education.'®'* In this context, 

the judges held that the decision was not irrational.''’̂

In the House o f Lords, Lord Browne-W ilkinson, writing for the majority, opened the decision 

by reaffirming the individual duty owed by a local education authority to every child residing 

in its area, and who answered the description in section 298(7) o f the Education Act 1996, to 

provide educational services that were suitable to the child’s individual educational needs. 

Referring to the Education Act 1993,'®^ the Lord pointed out that there was nothing in the Act 

that would suggest that financial considerations could be relevant to the question o f what was 

a “suitable education” .''*’ In fact, he considered that these words connoted a standard to be 

determined purely by educational considerations and that this interpretation was much 

strengthened by the definition o f “suitable education” given in section 298(7) o f the 1996

”  Ib id  
Ib id  
Ibid 
Ibid 
Ibid 
Ibid

■05 ( ] 9 9 7 ) 3  W LR  884 (L o rd s W ard  and  M u m m ery , L o rd  S tau g h to n  d issen tin g ), in  w h ich  the  m ajo rity  v iew  w as 
la rg e ly  based on the  p re m ise  th a t the  d u ty  u n d e r sec tio n  298 o f  th e  E d u ca tio n  A ct 1996 w as o w ed  by th e  local 
ed u ca tio n  au thority , no t to each  ch ild  in d iv id u a lly , b u t to a c lass  o f  ch ild ren , th a t is all ch ild ren  o f  schoo l age  in 
th e ir  area w ho, fo r  sta tu to ry  reaso n s , m ig h t n o t rece iv e  su itab le  ed u ca tio n  u n less  a rran g em en ts w ere  m ad e  for 
th em  (per Lord W ard , at 898 and  pe r L ord  M u m m ery , a t 904-9 0 5 ).

D epartm ent fo r E d u ca tio n  and S c ien ce  (1993)
" ” (1 9 9 7 ) 3 W LR 884
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108Education Act. He went on to affirm that the legal framework imposed an immediate 

obligation on the local education authority to make arrangements to provide suitable 

education for the child concerned and that such a framework further established the objective 

educational criteria, to which the local education authority had to refer in order to determine a 

suitable education for children with learning difficulties and disabilities.'**^ Accordingly, 

Lord Browne-Wilkinson concluded that, because the argument of the local education 

authority was not of insufficient resources to discharge its duty, but of a preference for using 

the money for other purposes, its decision to reduce the number of hours of home tuition for 

financial considerations was irrational. Therefore, the Lords overturned the decision of the 

Court of Appeal.''®

This decision embodies a very progressive and child-centred approach, especially when 

compared to the Irish position of the Judiciary on this issue. Unlike Ireland, the English 

courts seem to favour the interests and needs of the child in spite of the state of the British 

economy. Similarly, the courts seem to favour the interests of the parents over those of the 

local education authority. For instance, in C v Lancashire Count}’ Council, t h e  High court 

was asked to decide whether a local education authority had to give preference to the parents’ 

choice of school over its choice, even if the parents’ choice was more expensive than the local 

education authority’s option."^ Establishing the test for choosing a suitable school. Judge 

Popplewell held that the test was a balancing exercise that should consider whether it would 

be incompatible with the efficient use of resources to send a child to the parents’ choice of 

school, rather than to the local education authority’s preference of school."^ He added that, 

in this balancing exercise, a comparison should be made between the total costs of the local 

education authority’s preferred school and the total costs of the parents’ preferred 

establishment, bearing in mind that the mere fact that the parental preference was more 

expensive than the local education authority’s did not constitute an automatic barrier."''

Interestingly, this approach seems to be the principle within the English judiciary. In Surrey 

County Council v P & P, '\i was held that the additional expenditure would need to be, in fact,

Ib id
Ibid

' " > I b i d
(1997) ELR 37 7  

" ' I b i d  
" ' I b i d  
" M b i d
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significant in order to justify the decision o f the local education authority not to give 

preference to the parents’ choice o f school.” ^

This approach to the question o f assessing what constitutes “suitable education” is very 

different from the position adopted by the Irish courts. Instead o f requiring the local 

education authority to merely provide educational services, the English courts require the 

local education authority to give preference to the parental right to choose the education o f 

their child, provided that their choice does not exceed the amount o f resources available.

Interestingly, this preference to parental rights is the second manifestation o f the liberal nature 

o f  the English model o f W elfare system. On top o f guaranteeing a positive liberty,"^ the 

State is also required to ensure a negative liberty -  that is, not to interfere with the rights and 

freedoms of its citizens.”  ̂ As discussed in chapter 2, the right o f parents to choose the 

education of their child is a typical civil and political r i g h t . I t  embodies a negative 

component, which refers to the obligation o f the State not to interfere with its exercise, and is 

in the case of England further influenced by a utilitarian philosophy.

Accordingly, it seems that the English approach to education is driven by a demand-led 

approach, which associates parents and children respectively with the status o f clients and 

consumers of a service that is aimed at increasing the common good o f the English society."^ 

In essence, what the English caselaw reveals is that the judiciary seems to be influenced by 

the philosophy fostered by the English society. It fosters a liberal approach that protects the 

rights o f parents, and subsidiarily the interests o f the child, and provides the framework that 

ultimately transforms education into a utilitarian g o o d . I n  this context, parents are 

generally satisfied with the mechanism of appeal, to the detriment o f local education 

authorities, which view it as merely helping parents to secure a high level o f resources for 

their child.

" ^ 1 9 9 7 )E L R 5 1 7
Berlin, supra  29; see also Carter, supra  30 

"■'ibid
Infra, chapter 6
Further discussion is provided in chapter 6. 
This point is further developed below. 
Harris, Riddell and others, supra  79, at 9
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When one combines the Hberal nature o f  the English legislative framework o f  education 

for children with learning difficulties and disabilities with the approach adopted by the 

judiciary, it is manifest that the English approach em bodies the philosophy o f  a rights-based 

approach to education for children with learning difficulties and disabilities.

3. A rights-based approach to disability rights in education

When one refers to a rights-based approach, the com mon b elief is that this approach 

relies on the express recognition o f  individual rights enshrined either in a constitution or in a 

legislative structure. As England does not recognise expressly individual rights for reasons 

mentioned a b o v e , i t  is often argued that its approach is the opposite o f  a rights-based 

philosophy and that this operates to the detriment o f  the most disadvantaged citizens, such as 

children with learning difficulties and disabilities.’"̂

There are, however, two arguments to the contrary. First, although the English framework is 

essentially framed in terms o f  positive liberty and therefore in terms o f  duties, it nevertheless 

em bodies the philosophy o f  negative liberty and therefore recognises individual rights.'^"' The 

right o f  parents to appeal a decision made by a local education authority in relation to their 

child’s educational provision is a manifest example o f  the recognition o f  individual rights.

Similarly, the Special Educational Needs and Disability Act 2001 strengthens the parents’
126right to choose the school that they deem suitable for they child and reinforces their 

participation in the assessment process by recognising their right to make representations 

regarding the initiation o f  a statutory assessment.'*^ Therefore, if  the English framework does 

not refer expressly to the educational rights o f  children, it provides, nonetheless, a detailed list 

o f  parental rights in this area.

As seen in the previous paragraph, only parental rights are recognised expressly within the English legal 
framework.

O ’Mahony, supra  72, at 140
Berlin, supra  29; see also Carter, supra  30
Supra at 167
See section 316(3)(a)
See schedule 1 o f  the 2001 Act, which makes provision concerning the rights o f  parents where a statement o f  

special educational needs is amended.
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Secondly, the British government has ratified numerous mtemational treaties that recognise 

expressly the right to education. Amongst these international treaties are the International 

Covenant on Economic, Social and Cultural R i g h t s , t h e  UN Convention on the Rights to 

the Child, and more recently the UN Convention on the Rights o f Persons with 

D i s a b i l i t i e s . I t  is now well acknowledged that all o f  these international treaties recognise 

expressly the right to education o f every c h i l d . A d d i t i o n a l l y ,  the British government has 

incorporated the European Convention on Human Rights into domestic law through the 

Human Rights Act 1998.'^^ By doing so, the British government is under an obligation to 

ensure that all the fundamental rights listed in the Convention and referred to in the Human 

Rights Act are guaranteed and respected in its politics, policy and practice, unless these rights 

have been subject to express reservations.'^^ Amongst some o f the rights listed in section 1 o f 

the Human Rights Act 1998 is the right to education, which is enshrined in Article 2 o f  the 

First Protocol to the European C o n v e n t i o n . S e c t i o n  1 o f the Human Rights Act reads as 

follows:

“ In this Act ‘the Convention rights’ means the rights and fiindamental freedoms set out 

in (a) articles 2 to 14 o f the Convention, (b) articles 1 to 3 o f the First Protocol and (c) 

article 1 o f the Thirteenth Protocol”.

Article 2 of the First Protocol is subject to a reservation mentioned in Section 15(l)(a) o f  the 

Act. Interestingly, this reservation concerns only the second sentence o f Article 2 o f the First 

Protocol, which refers to the right o f parents to ensure that the education provided by the State 

is in conformity with their own religious and philosophical convictions. This reservation

The UK ratified the International Covenant on Economic, Social and Cultural Rights in 1976. According to 
Article 13(1), “The States Parties to the present Covenant recognize the right o f  everyone to education. They 
agree that education shall be directed to the full development o f  the human personality and the sense o f  its 
dignity, and shall strengthen the respect for human rights and fundamental freedoms. They further agree that 
education shall enable all persons to participate effectively in a free society, promote understanding, tolerance 
and friendship among all nations and all racial, ethnic or religious groups, and further the activities o f  the United 
Nations for the maintenance o f  peace.”

The United Kingdom ratified the Convention on the Rights o f  the Child in December 1991,
The UN Convention on the Rights o f  Persons with Disabilities was signed in March 2007 and, finally, ratified 

in June 2009. According to Article 24(1), “States Parties recognize the right o f  persons with disabilities to 
education. With a view to realizing this right without discrimination and on the basis o f  equal opportunity, 
States Parties shall ensure an inclusive education system at all levels and lifelong learning...”

Chapter 2, supra, at 104 
UK Parliament 1998
Those reservations are listed in Sections and 15 o f  the Act.
According to the first part o f  Article 2 o f  the First Protocol to the Convention, “no person shall be denied the 

right to education”.
Section 1(1) o f  the Human Rights Act
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highlights again the strong liberal ethos of the English approach to education.

Accordingly, the real question that needs to be considered is whether the English 

approach to the education of children with learning difficulties and disabilities is in 

compliance with the human rights-based approach to disability rights in education as 

implemented in international treaties.

Although England recognises a right of access to education for quid o f  the right to a 

quality education in the best suited learning environment and the right to respect within the 

learning environment?

II. From a rights-based to a human rights-based approach to 

disability rights in education?

Over the past seven years, the British framework on the education of children with 

learning difficulties and disabilities has received an array of criticism in particular from the 

government and independent bodies. Amongst some of this criticism, the pamphlet of Mary 

Wamock, Special Educational Needs: A New Loolc^^ is of significant interest. Published 

thirty years after the Wamock Report,'^^ the pamphlet, which itself received an array of 

criticism,'"''’ denounces the lack of clarity of the government’s policy regarding “special 

education”.''" Wamock believes that “the seeds of confusion”''*̂  regarding the policy come 

from the ambiguous definition of two concepts: the expression of special educational needs, 

on the one hand, and the concept of inclusion, on the other hand. She claims that both

See schedule 3, Part II o f  the Act 
'^^See, Education Act 1981, supra at 162; see also Equality Act 2010, supra  70, which guarantees equal 
treatment in access to employment and education as well as private and public services, regardless o f  age, 
disability, sex, gender or race.

Philosophy o f  Education Society o f  Great Britain, 2005, Impact 11 
Department for Education and Science, 1978, supra 2
See, for example, the criticism o f  Vaughn in The Times Educational Supplement, 17 June 2005 
Wamock, 137 at 18 

'« Ib id
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concepts have been interpreted extensively and that this interpretation runs contrary to the 

philosophy o f a human rights-based approach to disability rights in education.

Subsequent to this pamphlet, further comments have been made by the Conservative Party’s 

Commission on Special Educational Needs,''*"' the Education and Skills Select Committee''*^ 

and the report o f the independent body, Ofsted.'''^

All o f  these criticisms highlight the inadequacy o f the English legislative framework on the 

education of children with learning difficulties and disabilities (1). They contest the extensive 

use o f  the expression “special educational needs”, the inadequacy o f the assessment procedure 

and, more importantly, the contradiction o f the government’s agenda, which fosters, on the 

one hand, an inclusive policy, but establishes, on the other hand, a market framework for 

improving education.''*’

In this context, alternative solutions have been suggested in order to palliate the ambiguity o f  

the system, the inadequacy o f its policy and the weaknesses o f its practice. These solutions 

provide an interesting framework that may be further in line with the human rights-based 

approach to disability rights in education (2).

1. The inadequacies o f  the Enslish lesislative framework relatins to the 

education o f  persons with learning difficulties and disabilities

As it stands, three major difficulties may be observed within the structure o f the English 

approach. The first difficulty stems from the inadequate definition o f the concept o f  special 

educational needs and its extensive use in practice (a). The second difficulty refers to the 

assessing and fianding procedure, which is the direct consequence o f  the first difficulty (b). 

The third difficulty refers to the ambiguity o f the British agenda, which fosters, on the one 

hand, an inclusive policy but develops, on the other hand, a standard agenda policy (c). This 

contradiction between two agenda is the direct consequence o f adopting a liberal and

Ibid
The Second Report, 2007
Third Report o f  Session 2005-2006, Volume 1 (2006)
Ofsted, Inclusion: D oes It M atter Where Pupils Are Taught? (2006) 
All these points are further discussed below.
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utilitarian approach to education and attempting to combine its values with those o f the 

intemational community.

a. The inconsruous reliance on the expression “special educational 

needs ”

As mentioned briefly in the previous c h a p t e r , t h e  concept o f special educational 

needs was initially introduced by the W am ock Committee in 1978. The major concern o f the 

Committee was to eradicate the system o f categorisation o f handicapped children by type o f 

disability or disorder.''^® Its main argument was that children with learning difficulties could 

not be fitted neatly into one category o f disability, for their special needs were often more 

complex and interrelated with other c a t e g o r i e s . T h e r e f o r e ,  the Committee wanted to 

reconceptualise the individual needs o f children with learning difficulties and disabilities 

within the education system .’ '̂

Breaking with the previous tradition, it considered these children not as a discrete group 

entirely separated from the rest o f the school population because o f their disability, but as part 

o f a broad continuum -  ranging from those with severe and permanent learning difficulties to 

those with mild and temporary learning difficulties.'^^ As pointed out by W amock,

“the committee acknowledged the importance o f moving away from the medical model 

o f diagnosis, that is o f identifying a child as having a certain named condition. It 

considered that, in identifying the needs o f a child, schools could adopt a neutral tone 

regarding the child’s differences” .'^^

In this context, the Committee opted for what it considered a more flexible and interactive 

approach to d i s a b i l i t y . I t  introduced the concept o f  special educational n e e d s . I t  

believed that this concept embodied a positive approach, which would not focus on the

Chapter 3, supra, at 139
The W amock Committee, supra 2, at 42
Argument reaffirmed in Wamock, supra 139, at 19
Riddell and Brown, “Special Educational Needs Provision in the United Kingdom: The Policy Context” in 

Special Educational Needs P olicv in the 1990s: Warnock in the M arket P lace  (London, Routledge, 1994) at 7 
'“ ibid

Wamock, 139, at 17
The W amock Committee, supra  2, at 37
Ibid
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disability of the child per se, but would rather emphasise everything about this child, such as 

his or her abilities as well as disabilities to learn and foster his or her personal capacity within 

the learning environment.'^^ Put another way, the Committee coined a concept that would not 

only acknowledge internal factors but also emphasise the inherent role of external 

environmental factors.'”  The significance of the word “educational” in this expression was 

to further highlight this idea o f needs related to common educational goals to which all 

children would progress.'^*

Following the Wamock Report, the concept of special educational needs was introduced 

as a legally defined expression in the Education Act 1981. The Act shifted the purpose of 

assessment from the diagnosis o f a disability to the identification of a special educational 

need.'^^ Section 1 of the Act was generally seen as a fundamental feature of the legislation'^” 

and read as follows:

“a child has special educational needs if he has a learning difficulty which calls for

special educational provision to be made for him”.'*’'

The novelty of this definition was that it understood special educational needs in relation to 

two other concepts, namely the concept of “learning difficulty”,'^ ' on the one hand, and the 

concept of “special educational provision”, o n  the other hand. Interestingly, the term 

“learning difficulty” was also introduced by the Wamock Committee, which suggested in its 

report that this term should replace the expression of “educationally sub-normal”, often 

criticised for its stigma, imprecision and reliance on the assumption of what was 

“educationally normal with regard to ability and attainment”. S e c t i o n  1(2) of the Act 

defined a “learning difficulty” as:

Ibid
Ibid; see also, Goacher and al, supra  33, at 4
Norwich, “A Response to ‘Special Educational Needs: A N ew  Look’” in Wamock, supra 137, 47, at 59
Frederickson and Cline, supra  4, at 38
Goacher and al, supra  34, at 8
Section 1(1) Education Act, 1981
See section 1(2) below
Section 1(3) defines special educational provision as “educational provision, which is additional to, or 

otherwise different from, the educational provision made generally for children o f  his age in schools maintained 
by the local education authority concerned”.

The Wamock Report, supra  2, at 43
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“(a) a significantly greater difficulty in learning than the majority of children o f [the 

child’s] age, or

(b) a disability that prevents or hinders [the child] from making use of educational 

facilities of a kind generally provided in schools, within the area of local authority 

concerned, for children of his age, or

(c) if the child is under the age of five years and is likely to fall under paragraph (a) or 

(b) when he reaches that age.”’^̂

Both definitions, that of special educational needs and that of learning difficulties, were 

welcome at that time for they separated clearly the two concepts of special educational needs, 

on the one hand, and disability, on the other hand. They acknowledged the fact that a child 

could have a learning difficulty, requiring special educational provision, without having a 

disability and vice versa. Additionally, they further highlighted the complex interaction 

between the child’s strengths and weaknesses, the level of external support available and the 

appropriateness of the education being provided. As pointed out by the National 

Curriculum Council,

“special educational needs [were] not just a reflection of pupil’s inherent difficulties or 

disabilities; they [were] often related to factors within schools which [could] prevent or 

exacerbate problems”.

Despite this welcome introduction of an interactional approach to the concept of special 

educational needs, which has been widely espoused and advocated for almost two decades in 

England and Ireland, this expression has nonetheless proven cumbersome when implementing 

it in practice. This practical difficulty stems directly from the theoretical inappropriateness of 

the concept itself Three reasons may justify its ambivalence.

First, the definition of the expression special educational needs is circular. In seeking to 

clarify special educational needs, the 1981 Act, and subsequent legislation,'^^ introduced two

Section 1(2) o f  the 1981 Act 
Frederickson and Cline, supra 4, at 38-39
National Curriculum Council (1989) at paragraph 5; see also Frederickson and Cline, supra  4, at 46  
See section, 312 o f  the Education Act 1996, which is the exact replica o f  section 1 o f  the 1981 Act. The only 

difference between the two Acts is the introduction in the 1996 Act o f  the definition o f  a child, as “som eone who 
has not attained the age o f  19 and is a registered pupil at a school” (section 312(5)).
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other concepts in its definition, that o f “learning difficulty” and that o f “special educational 

provision” . T h e  problem is that the legislation fails to define these two concepts and, more 

importantly, to differentiate special educational needs from learning d i f f i c u l t i e s . A c c o r d i n g  

to section 1(2) o f the 1981 Act, a child has learning difficulty if:

“(a) he has a significantly greater difficulty in learning than the majority o f children o f 

his age; or (b) he has a disability which either prevents or hinders him from m aking use 

o f  educational facilities o f  a kind generally provided in schools, within the area o f  the 

local authority concerned, for children o f his age; or (c) he is under the age o f five years 

and is, or would be if  special educational provision were not made for him, likely to fall 

within paragraph (a) or (b) when over that age.” '^'

As it stands, the legislation suggests that, when a child experiences some difficulty in learning 

compared to the majority o f children, then this child should be entitled to special educational
• 172provision made appropriate to his or her individual needs. In this context, the two concepts 

o f “ learning difficulty” and “special educational provision” do not contribute, in any way, to 

the definition o f  special educational needs. They merely describe a state o f  affair that is 

necessarily correlated and subsequent to having special educational n e e d s . A s  pointed out 

by Goacher et al, the concept o f learning difficulty is meant to indicate a state o f affairs, 

rather than a diagnosis o f a causal factor.'^'* If  a child presents some difficulties in learning, it 

is partly, but essentially, because o f the inadequacy o f the educational provision made 

available by the local education authority to him or her.’^̂

Secondly, although the new terminology avoids attributing causality solely to within child 

factors, the expression remains incongruous. It still refers to the “special needs” o f the child 

concerned and compares them to the general needs o f “normal” c h i l d r e n . P u t  another way,

See sections 1(2) and 1(3) o f  the Education Act 1981
Section 1(2) o f  the 1981 Act. According to section 1(3), special educational provision mean “(a) in relation 

to a child who has attained the age o f  two years, educational provision which is additional to, or otherwise 
different from, the educational provision made generally for children o f  his age in schools maintained by the 
local education authority concerned; and (b) in relation to any child under that age, educational provision o f  any 
kind”.
’’ ’ Section 1(2)

Ibid
Goacher and al, supra 33, at 10 

’’^ Ib id  
Ibid
This comparative element is patent in the definition itse lf For instance, the legislation defines children with 

learning difficulties in comparison with “the majority o f  children o f  his age” or in comparison with what is 
“generally provided in school” (section 1(2) o f  the Education Act 1981).
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the expression connotes the idea that children with “special” needs are different from children 

with “norm al” needs and therefore should be separated from the mainstream. It is clearly a 

direct reference to the hierarchical ontological dichotomy o f the medical model between what 

is normal and what is pathological -  that is, s p e c i a l . I t  embodies a within-child model and 

conveys the idea that there exists a hierarchy between children’s capacities to learn -  those 

having special educational needs being necessarily at the bottom of such a hierarchy. In this 

context, one may query the willingness o f the W amock Committee, and the British 

government more generally, to move away from the medical model o f disability by 

introducing an expression that has its roots in this philosophy.

Thirdly, the legislation provides a very broad and loose approach to what is special 

educational need. This broadness and looseness creates significant difficulties at a practical 

level, in particular when identifying children with special educational needs. As pointed out 

by M ary W amock, the risk o f adopting a wide approach is that it conveys the idea that all 

special educational needs constitute “a unified class o f differences” .'^^ It fails to emphasise 

the gradation o f needs that exists within this “unified class” and differentiate the type o f 

special educational services required.

In this context, it is unsurprising to observe an increase in the number o f children identified as 

having special educational needs in England. As it stands, just over one in five children is 

identified as having special educational needs in E n g l a n d . T h e  Ofsted Report observes 

that, as o f January 2010, 18.2% of school-aged children were identified as having special 

educational needs -  this figure represents an increase o f 4 points compared to the percentage 

o f 2003.’ '̂ The report further points out that this upward trend has been particularly 

pronounced in secondary schools where the proportion o f students identified as having special 

educational needs has increased from 13% in 2003 to 19.7% in 2010.'*^

Interestingly, this increase may be fiarther linked to the attitude o f local education authorities 

when identifying children with special educational needs in their constituency. In 1988, the

Chapter 3, supra, at 139
Terzi, “Difference, Equality and the Ideal o f  Inclusion in Education” in Wamock, supra  137, 143, at 146 
W amock, supra  137, at 12-13 

'̂ '’ This percentage represents around 1.7 million school-aged children in England. See Ofsted, The Special 
Educational N eeds and D isability Review  (2010 report) at 5

In 2003, the Ofsted reported that 14% o f  school-age children were identified as having special educational 
needs (ibid).

Ibid at 20
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Education Reform Act introduced a market-led philosophy in the education system and 

established a league tables system between schools in England.’*̂  This league tables system 

requires schools to compete against one another and provide the best academic results. In this 

context o f competition and marketization, the general trend is to link low achievement and 

slow progress with special educational n e e d s . A r o u n d  half o f the schools and early years 

provision visited by the Ofsted in 2010 used low achievement and relatively slow progress as 

their principal indicators o f special educational n e e d s . I n s p e c t o r s  saw schools that 

identified children as having special educational needs, whilst, in actual fact, their needs were 

not different from those o f the m ajority o f the class. They were just underachieving because 

o f the inadequacy o f the educational services provided and the low learning expectations.'**^

Accordingly, the vagueness o f  the expression and its definition justify the discrepancy 

between schools and local education authorities. Some schools report that 70% o f their pupils 

have special educational needs, whilst others report catering for only 5% o f them. 

Similarly, some local education authorities identify 12.7% o f children with special 

educational needs in their constituency whilst others report 24.9% o f these children.

It is patent that this variation is untenable. It fosters a feeling o f inequity and certainly 

stigmatises children who leam slower than the rest o f the population. This practical 

inadequacy is on its own sufficient for demonstrating the inappropriateness o f this expression. 

It is therefore disappointing that the English framework bases its structure on this expression. 

It is even more so, considering that the W amock Committee initially provided an 

interactionist approach to learning difficulty that departed from the medical child-centred 

approach to disability. Had Ireland analysed in greater depth the difficulties that this 

expression embodies, it might not have adopted the same expression in its legislation.

The second difficulty that the English framework experiences on the education of 

children with learning difficulties and disabilities refers to the controversial approach to

Department for Education and Science 1988 
Ofsted, supra  179, at 5 
Ofsted, supra 50, at 9 
Ibid
Department for Education, Breaking the link between special educational needs and low  attainment (DCSF, 

2010 )
Department for Education, Special Educational Needs in England - January 2010  (DCSF, 2010)
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assessment -  this approach being the direct consequence o f adopting a vague, loose and 

m edically-based expression o f special educational needs.

b. The controversial approach to the assessment yrocedure

Like the concept o f special educational needs, the assessment procedure was initially 

introduced by the W amock Committee, which suggested, at that time, a five-stage assessment 

process.’*̂  The first three stages involved the expertise o f the class teacher, the specialist 

teacher and the psychologist, whilst the final two-stages o f the assessment procedure were 

carried out by multi-professionals.'^^ Although the current legislation does not refer to this 

five-stage process, it does, however, embody the continuing nature o f the assessment process, 

involving the collection and recording o f infonnation on the rate o f progress and a description 

o f the child’s strengths and weaknesses.

The process o f assessing a child’s special educational needs takes place within the framework 

o f the Education Act 1996'®' and the Code o f Practice 2001.'®^ It is generally understood as a 

decision-making process whereby the child’s strengths and weaknesses are evaluated in order 

to identify the nature o f his or her learning difficulty and to determine the assistance that 

could best meet his or her needs in the best-suited e n v i r o n m e n t . A s  it stands, the 

assessment process is divided into three phases, known as “early learning” ,'®̂  “primary 

learning” '®̂  and “secondary learning” .'®̂

In each o f these three phases, the assessment process identifies the needs o f the child 

concerned and evaluates his or her response to intervention in his or her normal setting.

The Wamock Report, supra 2, at 60 
‘’“ ibid at 60-61-62

Desforges and Lindsay, Procedures U sed to D iagnose a D isability  and to A ssess Special Educational Needs: 
An International Review  (NCSE Report, 2010) at 44 

Section 323 onwards
Special Educational Needs Code o f  Practice, supra  61 
Goacher and al, supra 33, at 97
See Code o f  Practice 2001, supra  61, paragraph 4, at 32 
Ibid, paragraph 5 at 44 
Ibid, paragraph 6 at 59

184



Arduin Sarah 
092639212

whether at home, at school or elsewhere.'^* It involves a gradual response that starts with the 

provision o f additional support for the child within the s c h o o l . A n  Individual Education 

Plan (lEP) is established and records the different strategies employed and targets set out to 

enable the child to p r o g r e s s . T h i s  written document is reviewed at least twice a year.^*” In 

the event that the child makes little progress, external support services may be provided to the 

child either by the local education authority or outside a g e n c i e s . F i n a l l y ,  in the event that 

both interventions are deemed insufficient, the school may request that the local education 

authority carry out a statutory assessment.^**^ Section 323 o f the Education Act 1996 makes it 

compulsory for a local education authority to make an assessment o f the special educational 

needs o f a child, if  the authority is o f the view that the child’s needs are o f such a magnitude 

or severity that the school cannot reasonably be expected to provide adequate support through 

the usual means available through the programmes o f School Action or School Action Plus. '̂*'* 

One will note that an assessment by a local education authority will not always lead to the 

m aking o f a statement. This will do so only if  the assessment o f the child’s educational needs 

concludes that his or her needs cannot be met within the resources o f the child’s school. In 

this latter case only, the local education authority has a statutory duty under section 324 o f the 

Education Act 1996 to make the necessary arrangements so that the child’s educational needs 

can be met.'®^

Whilst this gradual response to individual educational needs is very welcome and 

certainly manifests a progressive and Deweyan approach to the individual growth o f every

Goacher and al, supra 33, at 97-98
This intervention is known as School Action, in the context o f primary education (Code o f Practice, supra 62, 

at paragraph 5:43).
Ibid, paragraph 5.50
Ibid at paragraph 5.53
This intervention is know as School Action Plus and is defined at paragraph 5: 55 o f the Code o f Practice, 

supra 61.
Ibid at paragraph 5: 62
Section 323(1) o f the 1996 Act reads as follow: “Where a local education authority is o f the opinion that a 

child for whom it is responsible falls, or probably falls, within subsection 2, it shall serve a notice on the child’s 
parent informing him -  (a) it is considering to make an assessment of the child’s educational needs, (b) o f the 
procedure to be followed in making the assessment, (c) o f the name o f the officer of the authority from whom 
further information may be obtained, and (d) o f the parent’s right to make representations, and submit written 
evidence, to the authority within such period (which must not be less than 29 days beginning with the date on 
which the notice is served) as may be specified in the notice.” According to section 323(2), “a child falls within 
this subsection, if (a) he has special educational needs, and (b) it is necessary for the authority to determine the 
special educational provision, which any learning difficulty he may have calls for.”
 ̂  ̂See section 324 o f the 1996 Act, which details all the duties owed by the local education authority when 

making a statement and its content.
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c h i l d , w h a t  is less satisfactory is the lack o f unity within the implementation o f  the 

assessment procedure. As o f 2010, pupils with a statement represent around 2.7% o f the 

school population and about 13% o f the population o f children identified as having special 

educational n e e d s . T h e s e  figures represent a slight decrease compared to 2003, where the 

percentage o f children with statements was at 3%.'®^ More importantly, the proportion o f 

children with statements varies across the 152 local education authorities, ranging from 0.8% 

in some authorities to 3.9% in others.

This discrepancy is the result o f  the second major difficulty o f the English legislative 

framework, besides the inadequacy o f its vocabulary -  the fact that the funding, assessment 

and provision o f additional educational support services fall under the responsibility o f local 

education a u t h o r i t i e s . " T h e  Education Act 1996 requires local education authorities to 

assess children requiring a statement,“"  provide the necessary support required to meet their 

need'* ' and fund this s u p p o r t . I t  is manifest that all three responsibilities create conflict o f 

interests especially with the current economic e n v i r o n m e n t . P r a c t i c e s  influencing the 

assessment process and keeping the number o f children with a statement o f  special 

educational needs very low have been observed across the country.^'*’ The Ofsted reports that 

educational psychologists are indirectly influenced by local education authorities, especially 

when a very expensive or intensive assistance o f a sort that is absent within the local 

education authority is required for a child and the local authority experiences financial 

shortages.^

The ultimate problem with this approach is that many children do not receive an adequate and 

objective assessment o f the additional educational support services that their individual needs 

require. Put another way, children with individual educational needs do not have access to a 

quality education on an equal basis. Many parents express the feeling that local education 

authorities follow a “postcode lottery” or “lottery o f provision” for determining which

See the Deweyan approach to education, chapter 2, supra, at 89; see also chapter 5 infra on the Finnish 
approach, which adopts the same gradual responses to the individual educational needs o f  Finnish pupils. 

Department for Education, supra  187; see also in the Ofsted 2010 Report, supra  50, at 20 
Ibid 
Ibid
Hartley, supra  26, at 56 
Section 323 o f  the 1996 Act 
Section 324 o f  the Act 
Ibid
See, for instance, the case o f  Re T (A minor), supra  170 
Ofsted 2010 Report, supra  50, at 20 

-''’ Ibid
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children will be entitled to receive a statement o f special educational needs.^'^ In this context, 

it is patent that the statementing process is seen as “a key to unlocking resources, rather than 

as an educational assessment and a prescription”.^'^ Like the Irish approach, the English 

approach uses assessment as an end in itself, rather than the means to an end, which is to 

improve the standards achieved by the pupils concerned and to extend the range o f
• • 1 219opportunities open to them.

Accordingly, the assessment process in England is far from accurate, fair and 

independent. It remains solely in the hands o f local education authorities, which hold the 

power to determine who is entitled to what.

Finally, the last ambiguity o f the English framework resides in its approach to the concept o f 

inclusion.

c. The ambisuous interpretation o f  the concept o f  inclusion

Initially introduced in the 1944 Education Act through the concept o f integration o f the 

less serious “handicapped pupils” and then reaffirmed by the W amock Committee in 1978, 

the concept o f integration, later renamed inclusion, received a new stance in the late 1990s 

following the adoption o f the Salamanca Statement on Principles in 1994“^' and the election 

o f the New Labour government in 1997. Before analysing the inclusive policy that the British 

government has adopted since then, one has to recall the actual understanding the British 

government has given to such a philosophy.

See the Report o f  the House o f  Commons Education and Skills Select Committee, supra  144, at paragraph 
149
^'*Ofsted, Special Educational Needs and D isability: Towards Inclusive Schools (2002) at paragraph 18; see
also, Frederickson and Cline, supra 4, at 135
^’’ Ibid

Section 33(2), supra  18
UNESCO, Salam anca Statement on Principles, P olicy and P ractice in Special Needs Education  (1994)
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As discussed in the previous c h a p t e r , t h e  term “inclusive education” refers to the education 

of all children, not just those with learning difficulties and disabilities. In this sense, its 

underpinning principle is more social and political than educational in itself It finds its roots 

in the crystallisation of political and social movements on equity in the Civil Rights 

Movements o f the 1960s as well as in the political developments from the early 1990s after 

the fall o f the Soviet Union and the loss of faith in s o c i a l i s m . B o t h  historical developments 

shaped the concept of inclusion as being about diversity and social justice as well as about 

mainstreaming and disability."^'' In this sense, inclusion does not only involve a one

dimensional landscape -  that of disability and learning difficulty -  it also embodies a 

multidimensional terrain that is characterised by its concern for the benefits that come from 

valuing diversity and difference in society.""^

In 1997, the New Labour government adopted a version of inclusion that was radically 

different to that linked to the ideal of social justice. Instead of equating this concept with the 

idea of diversity and plurality, it adopted an approach seemingly close to that of full 

i n c l u s i o n . A c c o r d i n g  to this latter approach, segregated provisions in separate special 

schools are wrong and should be avoided.^^^ Full inclusion requires society to educate all 

children in mainstream schools, regardless of learning difficulties, disabilities or learning 

c a p a c i t i e s . T h e  Labour government did express some preference towards that ideal, 

without committing fully to it. For instance, it did express a strong preference for the 

provision of special education in mainstream schools to the detriment of special settings. In 

its Green Paper, Excellence fo r  All Children,^~'^ strong emphasis was placed on the 

development o f the mainstream sector, with the ultimate goal of decreasing the number of 

special s c h o o l s . S i m i l a r  emphasis may be found in the Government’s Programme o f

See chapter 3 on the Irish approach, part II (2)
N orw ich , su p ra  157, at 67
Thom as, “A  R eview  o f  Thinking and Research about Inclusive Education P olicy  w ith Suggestions for a N ew  

Kind o f  Inclusive  Thinking” (2 0 1 2 ) B ritish  E ducation al R esearch  Journal, 1 
Ibid at 1-2
Departm ent for Education and E m ploym ent, E xcellen ce f o r  a ll C hildren: M eetin g  S p ec ia l E d u ca tio n a l N eeds  

(1 9 9 7 )
Hartley, su p ra  26 , at 45  
Ibid
Departm ent for Education and Em ploym ent, su p ra  225
A s pointed out, “The ultim ate purpose o f  SE N  provision is to enable young people to flourish in adult life. 

There are therefore strong educational, as w ell as social and m oral, grounds for educating children w ith SEN
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Action^^^ and the Special Educational Needs and Disability Act 2001,“ “̂ which prevents 

mainstream schools from refusing a place to a child with learning difficulties and/or 

disabilities on the basis that the school cannot meet the child’s special n e e d s . I n  its latest 

form, the understanding of the inclusive ethos may be found in the 2004 Government’s 

Strategy fo r  Special Educational NeedsP"^ At its outset, the report affirms:

“This strategy aims (...) to make education more innovative and responsive to the 

diverse needs of individual children, so reducing our reliance on separate special 

educational needs structures and processes and raising the achievement of the many 

children -  nearly one in six -  who are considered to have special educational needs.

As explained by Baker, the expression “separate special educational needs structures and 

processes” is an euphemism for referring to special schools, whilst the proportion o f “one in 

six” simply refers to the ratio of children identified as having special educational needs in 

England.^̂ ^

What is interesting about this statement is that it highlights the ambiguity of the British policy 

and the dilemmas that the government is currently facing over the use and interpretation of 

the concept of inclusion. Like Ireland, the British government understands inclusion as a 

placement issue, which in return questions the role of special schools. The general 

assumption is that special schools provide poor quality of educational services and more 

importantly maintain the feeling of social e x c l u s i o n . I n  this sense, special schools and 

inclusion would embody two antonymic p h ilo so p h ie s .S p ec ia l schools are often considered 

as places of last resort for children with severe and complex learning difficulties and 

disabilities and remain therefore outside the general education system. With this 

understanding in mind, it is unsurprising to observe the reluctance o f most parents to send

with their peers. We aim to increase the level and quality o f  inclusion within mainstream schools, while 
protecting and enhancing specialist provision for those who need it.” Ibid at 1

Department for Education and Employment, Meeting Special Educational Needs: A Program m e o f  Action  
(1998)

Department for Education, 2001
See section 316(1) o f  the Education Act 1996, as revised by the SEND Act 2001
Ibid
Ibid, in its introduction part, under the section “Where we want to be”
Baker, “The British Government’s Strategy for Special Educational Needs: Implications for the Role and 

Future Development o f  Special Schools” (2007) 22 Support fo r  Learning, No. 2, 72, at 74
Ibid; see also, Wamock, supra 137, at 32
Hartley, supra 26, at 47
See the Government's Strategy on Special Educational Needs (2004, London) at 26, in which the government 

specifies its desire to see special schools as “providing education for children with the most severe and complex  
needs”
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their children to these segregative places. '̂*® As criticised by Mary W amock in her 2005 

pamphlet, parents see attendance at a special school as a “badge o f dishonour” ?"̂ '

It is disappointing that the British government has interpreted the concept o f inclusion as a 

placement issue. To recall, what matters is not where the child is being educated; rather what 

matters is how the child is educated so as to achieve his or her fiallest potential.^"^' The 

Governm ent’s strategy for special educational needs wants “all children to have a good 

education that enables them to achieve to the full and provides a firm foundation for adult 

life.”''*̂  Nevertheless, one may wonder how the government may achieve this goal o f quality 

education for all if  it solely focuses on the place where education shall be provided. It is now 

well acknowledged that children may benefit from an array o f different educational settings, 

ranging from mainstream schools to special s c h o o l s . T h e r e f o r e ,  it is time to move away 

from a formal right to be placed in a mainstream school to a more substantial right to learn 

meaningfully and successfully in the best-suited environment. Applied within the English 

framework, this may require a shift in its value-system.

As it stands, the English framework bolsters two agenda that are contradictory in nature. 

On the one hand, it fosters an inclusive agendum, but on the other hand it advocates a 

standard agendum.'"*^ The standard agendum focuses upon the standards o f achievement, 

endorsing a narrow view of attainment assessed by literacy, numeracy and science tests. '̂*® Its 

goal is to foster a high standard o f workforce skill levels and, a fortiori, o f  national 

competitiveness at the international level. Its policy is led by a market-led philosophy and 

by the “culture o f accountability”,̂ '̂  ̂which makes schools accountable for the academic 

results that their students achieve.

W am ock, su p ra  137, at 32
Ibid
Ibid
Departm ent for Education, su pra  236 , at 7
O fsted, D o e s it m a tter w here p u p ils  a re  taught?  (2006), at paragraph 12
This agenda has been introduced with the Education A ct 1988 and the establishm ent o f  school league tables. 
A in scow , Booth and D yson, “Inclusion and the standards agenda: negotiating p o licy  pressures in England” 

(2 0 0 6 ) 10 In tern ation al Journal o f  Inclusive E ducation , N o. 4 -5 , 295  
Ibid
O ’N e ill, Called to account (lecture 3, Reith Lee 

http://\v\vw'.bbc.co.uk/radio4/reith2002/lecture3.shtm l

Ibid
O ’N e ill, Called to account (lecture 3, Reith Lectures 2002 . London, B B C , 2002). A vailab le online at:
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The problem with this double agenda is that inclusion is rendered impossible by virtue o f the 

fact that it is linked with academic achievement. In England, a school reputation and its 

access to financial resources are dependent upon their rank in the league t a b l e s . T h e  

inevitable effect is that schools are wary o f accepting children with learning difficulties and/or 

disabilities, whose low achievement and, sometimes, challenging behaviour may weaken 

examination scores and lessen their rank in the league tables*^^. In this context, schools face 

an inherent dilemma: on the one hand, the government requires them to become more 

inclusive, but, on the other hand, it requires them to provide high academic standard 

achievement. Put another way, the standard agendum forces schools to introduce a policy o f  

competitiveness and marketization, whilst schools are also meant to be inclusive and 

guaranteeing access to a quality education for all.^^'

This philosophical dilemma may explain why progress towards the inclusion o f students in 

mainstream schools remains slow in England; why schools continue to remain ambivalent 

when establishing an inclusive ethos within their structure; why the level o f  exclusion from 

mainstream schools remains problematic^^^ and why there is increasing evidence o f a growing 

dissatisfaction amongst politicians, educationalists, parents and academics regarding the 

current educational system for children with learning difficulties and disabilities.'^^

The standard agendum represents the third and final manifestation o f the liberal and 

utilitarian nature o f the English approach to education. It attempts to improve the quality o f 

education in terms o f raising the achievements o f some students at the disadvantage o f others. 

It is characterised by five features that are clearly at odds with the human rights-based 

philosophy. First, it fosters standards-based education policies that shift the focus o f attention 

to educational outcomes. Secondly, it increases the focus on core subjects in curriculum, such

Ainscow, Booth and Dyson, supra 245
Hodkinson, “Inclusive and special education in the English educational system: historical perspectives, recent 

developments and future challenges” (2010) 37 British Journal o f  Special Education, No. 2, 61, at 64
Ainscow, Booth and Dyson, supra 245, at 296
For instance, som e evidence shows that, at least, 21% o f students with Autistic Spectrum Disorder (A SD ) are 

excluded from school at least once. Most o f  the time, teachers in mainstream schools report that they do not 
have the necessary training and support to provide adequately for these children. Consequently, it appears that 
current practices within mainstream schools may contribute to disaffection and social exclusion in students with 
ASD. See, for instance, the study o f  Humphrey and Lewis, “What does inclusion mean for pupils on the autistic 
spectrum in mainstream secondary schools?” (2008) 8 Journal o f  Research in Special Educational Needs, N o .3, 
132

Ainscow, Booth and Dyson, supra  245, at 296
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as literacy and numeracy. Thirdly, it requires teachers to follow strictly the curriculum, 

giving them very little autonomy and flexibility in their classroom. Fourthly, it transforms 

education into a business, in which children are the consumers o f that business. Fifthly, it 

requires school to be accountable for their performances in the league t a b l e s . W h e n  one 

reviews all o f  these features, it becomes manifest that the attempt o f the British framework to 

combine a utilitarian approach to education with the inclusive philosophy is doomed to fail. 

Inasmuch as no clarification is provided regarding these double agenda, it is unlikely that 

children with learning difficulties and disabilities will benefit from a quality education in an 

inclusive environment in the medium term.

In reaction to these difficulties, alternative solutions have been suggested in order to 

palliate this clash o f values and improve the quality o f educational provision for children with 

learning difficulties in a more progressive and humanistic environment. Perhaps, the most 

interesting alternative solution suggested is the model o f “flexible interacting continua 

provision” developed by Norwich and Gray.'^^

2. Towards a “flexible interactins continua provision” in relation to the 

education o f  persons with learning difficulties and disabilities

According to Norwich, there exist two values inherent in the organisation o f the school 

systems.'^*’ The first value is individual respect, in the sense that educational provision 

should be attentive to individual needs. The second value is “equality-community”, which 

fosters the idea o f promoting a sense o f belonging and acceptance in ordinary schools for all 

children.^^^ Both values are very often seen as contradictory or, at least, as being difficult to

For further details on the m arketization m ovem ent, see  H argreaves and Shirley, The F ourth Way: The 
insp iring  fu tu re  o f  edu ca tion a l change  (Thousand O aks, Corwin, 2009)

N orw ich and Gray, “Special Schools in the N ew  Era: Conceptual and Strategic Perspectives” in S p ec ia l  
Schools in the N ew  E ra: H ow  D o  We Go B eyo n d  G en era litie s?  (P o licy  Paper 2, 6''’ series, 20 0 7 ) at 28  

Ibid 
Ibid
N orw ich, “W hat future for special sch oo ls and inclusion? Conceptual and professional perspectives” (2 0 0 8 )  

35 B ritish Journal o f  S p ec ia l E ducation , N o. 3, 136, at 138
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combine.“^̂  The most common example highlighting the tensions between the two values 

may be found in the education o f children with the most severe and complex learning 

difficulties. In this case, the value referring to individual needs is very often favoured to the 

detriment o f the “equality-community” value.

Norwich considers that both values can coexist and that the extent to which they may be 

combined depends on the types o f learning difficulties at stake and on the flexibility and 

responsiveness o f the school concerned to offer quality and differentiated provision.^^® He 

suggests that a balancing exercise is required in order to resolve, what he calls, the “dilemmas 

o f difference” . T h e s e  dilemmas o f difference embody two dilemmas, a dilemma of 

curriculum (what to learn and teach) and a dilemma of placement (where to learn and 

teach). For each dilemma, two conceptions exist: a negative perspective, which 

understands difference as reflecting lower status and perpetuating inequalities and unfair 

treatment; and a positive perspective, which sees difference as reflecting the recognition of 

individuality and individual needs and i n t e r e s t s . T h e  dilemma is that both perspectives -  to 

recognise and respond to, or not to recognise and respond to, difference -  may have negative 

i m p a c t s . F o r  instance, when we take the example o f  children with severe and profound 

learning difficulties, the dilemma is that, if we teach these children in a mainstream 

environment -  prioritising the value o f “equality-community” -  they may have less access to 

specialist provision and facilities that would support their individual needs -  omitting the 

value o f individual respect. Conversely, if  these children are taught in separate settings, they 

may feel socially excluded and may not feel as though they are accepted by other children, 

whilst the specialist provision and facilities may meet their individual needs.

Norwich argues that a balance may be found between these two e x t r e m e s . B y  conducting 

an international analysis between three countries, namely England, the United States and the 

Netherlands, he observes that the most frequent resolution used to resolve the dilemma of 

curriculum is to balance common and different curriculum a s p e c t s . T h i s  may involve, for 

instance, having the same general curriculum areas, but establishing differentiated

Ibid
Ibid
Norwich, supra  157, at 102 
Ibid
Norwich, “Dilemmas o f  difference, inclusion and disability: International perspectives on placement” (2008) 

23 European Journal o f  Special Needs Education, No. 4, 287, at 291 
“ ^Ibid 

Ibid
Norwich, supra  157, at 103
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programmes and/or having the same curriculum objectives, but with different teaching 

approaches.^*’’ For the dilemma o f placement, he observes that the most frequent resolution 

used is a balance o f both included and separate settings. This may involve a mixture o f 

settings with flexible withdrawal to either mainstream schools or special schools.

Together with Gray, he suggests a model o f “flexible interacting continua o f provision” ®̂̂ , 

which involves a pluri-dimensional approach o f provisions that are interconnected. Five 

dimensions are identified: “identification” , “curriculum ”, “placement” , “participation” and 

“governance” . W i t h i n  each o f these dimensions, different options are suggested, ranging 

from the most communal ones to the most individual ones, with the caveat that each 

dimension has to have some kind o f balance between the two values o f commonality and 

individuality.^’ ' The ultimate goal o f the model is for schools to move towards greater 

commonality within each dimension, with a better understanding o f difference generally and 

more flexible response to it.“’  ̂ This approach may reveal itself to be very useful in the sense 

that the future o f special schools may be inter-connected with ordinary schools and 

educational processes.

N orw ich’s model is first and foremost an educational model. Nevertheless, this 

educational model is not too far from the human rights-based approach to disability rights in 

education. In fact, it may refine in educational terms what the human rights-based approach 

advocate in legal terms. It bolsters the view that implementing the educational rights o f 

children with learning difficulties and disabilities is a societal problem that requires society to 

question the values upon which it is based. Although the law is instrumental in guaranteeing 

and protecting universal access to education, it becomes insufficient for ensuring an effective 

enjoyment o f rights within education, such as the right to quality education in a respectful 

environment. This protection may be best provided by teachers, whose values, beliefs, 

assumptions and attitudes about disability, difference, diversity, equity, inclusion and human

Ibid at 103-104; see also Norwich, supra  262 
Norwich and Gray, supra 254 

^̂“Ibid
For instance, in the placement dimension, the option o f  a separate special school is avoided for its lack o f  

commonality. Similarly, in the curriculum dimension, the option o f  a curriculum with different aims 
disconnected from common general goals is also excluded for its lack o f  commonality.

Norwich, supra  157, at 108-109 
Norwich, supra  262, at 142
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rights influence greatly the quality o f education provided for children with learning 

difficulties and disabilities.

CONCLUSION

The English approach to educational rights o f persons with learning difficulties and 

disabilities is enlightening in many respects. First, it helps us to understand the genesis o f 

many o f the principles underlying the Irish framework. Secondly, it demonstrates how its 

liberal and utilitarian values shape the law and policy o f educational provision for children 

with learning difficulties and disabilities and how these values ultimately influence the 

approach o f the judiciary in vindicating their educational rights and the rights o f their parents. 

Thirdly, it highlights the importance o f accurate definitions for an effective implementation in 

practice. The inadequacy o f the expression “special educational needs” and the ambiguity o f 

the concept o f inclusion explain, in part, the current negative attitude o f schools, teaching 

staff and parents toward including children with learning difficulties and disabilities in the 

best suited learning environment. As will be advocated in the last chapter, a framework that 

is based on inadequate definitions is like a house without solid foundations -  it collapses. 

Finally, the English study shows that transforming a legal framework into a humanisfic, 

ethical and progressive framework on disability rights in education may not be as difficult as 

one may think that it would. It merely requires an understanding o f the values that govern a 

legal system and how these values may be combined, or at least coexist, in the most effective 

manner.

This latter point is ftirther discussed in the following chapter, which closes the 

comparative analysis o f the thesis. Very often praised for their high academic results, the 

Nordic countries^^^ present a novel approach to the debate on disability rights in education.

Infra, chapter 6
There are five Nordic countries: Denmark, Finland, Island, Norway and Sweden.
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Amongst these five countries, the case o f Finland is particularly appealing. The next chapter 

shall focus on the Finnish approach and explain how this small country has managed to 

implement successfully a right to quality education for all in the best learning environment.
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CHAPTER 5

THE PROVISION OF EQUITABLE, PROGRESSIVE AND 

HOLISTIC EDUCATIONAL SERVICES FOR PERSONS WITH 

LEARNING DIFFICULTIES AND DISABILITIES: A FINNISH

INSIGHT

INTRODUCTION

Very often praised for its welfare system, democratic practice, low level o f 

unem ploym ent' and sustainable economic growth, “ Finland has recently attracted the 

attention o f the international community for its success in educational outcomes. This 

relatively small Nordic country -  about 5.4 millions o f inhabitants -  is currently one o f the 

highest performing nations o f the Organisation for Economic Cooperation and Development 

(OECD) in international learning outcomes tests. The Programme for International Student 

Assessment (PISA) surveys, which are organised by the OECD on a triennial basis since 2000 

and aim at analysing students’ learning outcomes in three academic domains -  namely in 

reading literacy, mathematics and science -  have revealed that 15-year-olds Finns have 

always performed amongst the bests in all these academic domains since 2000.^ For instance, 

the latest PISA test, realised in 2012, indicates that Finland is ranked in 6*'’ place in reading 

literacy, just behind Shanghai and Korea.'* These promising results may also be found in

' The Finnish unemployment rate averaged 6.19 % from 1959 until 2013, reaching an all time high o f  19.90 % in 
May o f  1994 and a record low o f  0.70 % in September o f  1961. As o f  June 2013, the unemployment rate in 
Finland is 7.8% (Statistics Finland, Labour Force Survey, June 2013).
 ̂ Finland GDP Growth Rate averaged 0.56 Percent from 1975 until 2013, reaching an all time high o f  5.00 

Percent in September o f  1980 and a record low o f  -6.30 Percent in March o f  2009. The GDP in Finland 
contracted 0.10% in the first quarter o f  2013 over the previous quarter (Statistics Finland, June 2013).
 ̂ For the previous results, see OECD, Knowledge and skills fo r  life: First results from  PISA 2000  (2001, Paris); 

OECD, Learning fo r  tom orrow ’s world: F irst results from  PISA 2003  (2004, Paris); OECD, PISA 2006: Science 
com petencies fo r  tom orrow ’s w orld  (2007, Paris) and OECD, PISA 2009 results: What students know and can 
do  (2010, Paris)

OECD (2013) PISA 2012 Assessm ent Framework -  K ey Competencies in Reading, M athematics and Science
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mathematics, where Finland scores as the 12‘*’ best country o f the OECD, whilst in science 

Finnish students are considered as the 5* best performing students.^

Being the only Nordic country and member o f the European Union scoring that high since 

2000,® many have wondered what are the secrets o f the Finnish education system for 

achieving consistent high results in learning outcomes, regardless o f the socioeconomic and 

geographic background o f its students^ Interestingly, the answer to this question may lie 

within the Finnish special education system. W hat the PISA surveys have revealed since 

2000 is the power of the Finnish education system to provide high quality and equitable 

educational services for all its students, paying particular attention to its students with 

learning difficulties and disabilities.^

This Finnish educational power may be best understood as a product o f the slow but 

consistent historical development o f Finland as an equitable society. As cogently described 

by Pasi Sahlberg, “the history o f Finland is a history o f  survival.”  ̂ Having been dominated 

by two powerful countries over the past two centuries,'” Finland is a relatively young nation 

that established its independence in 1917. With the rise o f the Soviet Union and the outbreak 

o f the Second World War, Finland had to fight hard in order to preserve its young 

independence." One way to distinguish itself from its powerftil neighbours from the East and 

the West and to become a recognised member in the community o f W estern democracies was

(Paris, O ECD).
 ̂ Ibid. See also, Reinikainen, “A m azing PISA results in Finnish C om prehensive S ch oo ls” in M ira c le  o f  

E ducation: the P rincip les a n d  P ra c tices  Teaching a n d  L earn in g  in F innish Schoo ls, N iem i, T oom  and 
K allioniem i (2012 , U niversity o f  H elsinki) at 3
 ̂ In reading literacy, the second best European country in reading literacy is the Netherlands, w hich arrive at the 

10th place in the country com parison (see  O E C D , su pra  4).
 ̂The PISA results have demonstrated that Finland has a very narrow standard deviation , w hich m eans that there 

are very sm all differences betw een those w ho perform the best and those w h o perform the worst. See O EC D , 
su pra  4 , and Reinikainen, su pra  5, at 12.
* Reinikainen, su pra  5, at 12
 ̂ Sahlberg, Finnish Lessons: What can the w o r ld  learn fro m  edu ca tio n a l ch an ge in F inland?  (2 0 1 1 , Teachers 

C ollege, Colum bia U niversity) at 13 
Until 1807, Finland was part o f  Sw eden and, from 1809 to 1917 it w as an autonom ous Grand D uchy in the 

Russian Empire. See N ousiainen, “The Finnish system  o f  governm ent: from a m ixed constitution to 
parliam entarism ”, available on the Finnish M inistry o f  Justice w ebsite at http:/,'w w w .o m .fi/2 1910.htm .
" The cost o f  the Second W orld War w as devastating for Finland. F o llo w in g  the 1944 peace treaty w ith the 
Soviet U nion, Finland was forced to cede 12% o f  its land to the S oviets, relocating 4 5 0  000 Finnish c itizens, that 
is more than 10% o f  its population at that tim e. A dditionally , a Soviet m ilitary basis w as granted a peninsula  
near H elsinki and the Com m unist Part was g iven  a legal status. See, O E C D , “Finland: S low  and steady reform  
for consistently high results” in Stron g  perfo rm ers a n d  su ccessfu l re form s in education : L essons from  PISA fo r  

C/S'(2010 , Paris) 117 at 118
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to educate all its citizens equally and at a high l e v e l . T h i s  meant changing the traditional 

education system, which was until then very unequal in the sense of being more reflective o f 

the needs of a predominantly rural and agricultural society than a modem industrial society.

In 1950, only those living in towns and larger municipalities had access to a middle grade 

education taught primarily in private grammar schools.'"* In this context, it was believed that 

education would become the main vehicle for transforming social, political and economic 

institutions in the post war era in Finland.'^

From 1945 to 1970, three educational commissions were established in order to reform the 

traditional institution of education.'^ Until then, the schooling system was a dual system 

divided between private grammar schools for urban children, on the one hand, and public 

civic schools, for rural children, on the other hand.’’ The belief at that time was that everyone 

could not learn everything and that talent was not distributed evenly in society in terms of 

intellectual abihties.'* Hence, in 1950, most Finnish children left school after 6 years of basic 

education and only those living in towns and bigger municipalities could have access to a 

middle grade education.'^

In reaction to this unequal system, demands for an equitable education system that would 

cater for all young Finns became patent.^® The first commission, set up in 1945, answered to 

these demands by establishing the foundations of what would later become the “peruskoulu”̂ ' 

or comprehensive school system. The work of the commission focused on the primary school 

curriculum, devoting special attention to a more humanistic, child-centred and individualistic 

approach to education. Its recommendations were in sharp contrast to the previous education

Reinikainen, supra  5, at 12; see also, Sahlberg, supra  9, at 13
Sahlberg, “A model lesson: Finland shows us what equal opportunity looks like” (2012) American Educator, 

20 at 21
ibid
Ibid
Reinikainen, supra  5, at 12; see also, Sahlberg, supra  9, at 13
Civic schools, run by some municipalities, offered two or three additional years o f  schooling and could lead to 

further vocational education for those fortunate enough to live in a town large enough to support a school. 
Grammar schools, on the other hand, offered five additional years o f  schooling and typically led to the academic 
high school (gymnasium) and then to university. Only about a quarter o f  Finnish children in 1950 had access to 
a grammar school, pointing out that two-thirds o f  these grammar schools were private schools. See OECD, 
supra  11. at 119.

Sahlberg, supra 13, at 22 
” OECD, supra 11, at 119

Sahlberg, supra 13, at 22
Peruskoulu is the Finnish word to designate comprehensive public school in Finland. As will be further 

discussed below, it refers to the 9-year o f  compulsory public basic education in Finland.
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system, which was essentially based on a Germanic and syllabus-driven model o f schooling?^ 

Instead o f adopting this subjects-driven approach to learning, the commission endorsed an 

educational perspective o f schooling that focused on holistic personalities and emphasized the 

importance o f  a social dimension in education. The novelty o f this commission was that it 

based its recommendations on experimental researches taking place in 300 field schools and 

involving a thousand teachers.'^ By doing so, the commission essentially aimed at including 

research, in general, and experimental research, in particular, as part o f education policy 

making?”*

This first commission was immediately followed by a second reform commission, known as 

the Education System Committee, which launched its work in 1946.“  ̂ Whilst the first 

commission focused on the primary school curriculum, the second commission devoted its 

attention to the organisation o f the system, calling for the creation o f an eight-year 

compulsory comprehensive school that would be common to all children, regardless o f their 

socioeconomic and geographic background. Due to political bitterness coming from 

universities and grammar schools’ teachers, these recommendations were not followed, 

although they stimulated further debates on social justice and equal educational opportunities 

-  these two values would later form the core basis o f the Finnish equitable education system^^

Social justice and equality o f opportunity were reaffirmed a decade later by the third 

committee, known as the School Programme Committee.^* This Committee was established 

in 1956 with the goal o f unifying the education s y s t e m . R e l y i n g  on international 

educational policies, and more specifically on the Deweyan approach to education as 

developed in the United States at the beginning o f the 20'*̂  century,^® this committee 

suggested, amongst other things, that compulsory education in Finland should be based on a 

nine-year municipal comprehensive school that would be common to all young F i n n s . I t  

further recommended that this basic education be divided into three parts: the first part would 

be composed o f the first four grades and be common to all pupils; the second part would

OECD, supra  119 
Sahlberg, supra  9, at 17 
Ibid 
Ibid
OECD, supra  11, at 119 
Sahlberg, supra  9, at 18 
Ibid 
Ibid
See Chapter 2 on education 
Sahlberg, supra  9, at 18
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embody grades 5 and 6 and would constitute a middle school, in which pupils would have the 

choice between focusing on practical subjects or on the learning o f foreign languages; the 

third part would extend from grade 7 to grade 9 and would be itself divided into three streams, 

leading either to a vocational and practical orientation, an average orientation with one 

foreign language or an advanced orientation with the learning o f two foreign languages.^^ 

The ultimate goal o f this new system was to merge private grammar schools and public civic 

schools into one municipal comprehensive educational structure that would henceforward 

diminish the role o f private schools in Finland.^^

These recommendations led to the enactment o f the School System Act 1968, '̂* which 

established for the first time a free, public, and a fortiori c o m p u lso ry e d u c a tio n  in 

comprehensive schools for nine years, including six years o f primary school and three years 

o f lower secondary s c h o o l . O n e  will note that this reform marked the culmination o f an 

important political consensus between the main parties present in the Finnish Parliament at 

that time. For the Left, the new law constituted a means to achieve greater social and 

economic equality; the Agrarian party saw it as a way to maintain the vitality o f sparsely 

populated rural regions in the North o f  Finland, whilst the Right regarded it as a contribution 

to the creation o f human capital that would benefit the economy.^’ W hilst the implementation 

process started in 1972 in the northern part o f Finland, the reform was only fully implemented 

in 1979 when the last o f the southern municipalities shifted from the traditional two-track 

education system to the Comprehensive school system.

This new schooling system is believed to be the cornerstone o f the current Finnish 

education system, upon which all subsequent educational reforms are based.^^ Interestingly, 

the establishment o f the new comprehensive school was not merely a reform o f school

Sahlberg, supra 9, at 18-19
Ibid; see also, Sahlberg, supra  13, at 19
Introduced to the Parliament by the Left party in November 1963, the proposal was finally accepted by 123 

votes against 68 votes. This represented one o f  the most important political consensuses at that time. See 
Sahlberg, supra 13, at 19.

The Compulsory School Act 1921 made, for the first time, education compulsory. In practice, the 
implementation o f  the Act was not fully achieved, in the sense that a high number o f  children remained outside 
schools. This point w ill be further developed below.

Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, Individualised Service Provision in the N ew Welfare 
State: Lessons from  special education in F inland  (Report prepared by SITRA, October 2010) at 26

See Ahonen, cited in Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, supra  36, at 26.
Sahlberg, supra 13, at 22 

”  OECV), supra 11, at 119
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organisation or of its administrative structure. As salientiy pointed out by Sahlberg, the 

establishment of the new peruskoulu represented a real shift in the Finnish philosophical 

approach to education and in its beliefs about the educability of eveiy child/** Its 

establishment was based on the beliefs that all children, regardless of their socioeconomic 

background, intellectual ability or learning capacity, could learn meaningfully and 

successfully provided that they benefited from educational opportunities and effective 

educational support services. Put another way, the new system believed that understanding 

of, and learning through, human diversity was an important educational goal."*'

In this context, the Comprehensive school system gave birth to the special education system 

in Finland. Introduced at the same time as the peruskoulu reform, the School Programme 

Committee foresaw that some children, if taught in the same setting than their peers, would 

experience some difficulties in the learning process and would need further educational 

support in order to learn effectively and successfully."** Therefore, the Committee introduced 

a countrywide system of part-time special education,"*^ the aim of which was to keep all 

Finnish students in the common basic education system.

This establishment of a part-time special education system subsequently led to new reforms in 

the 1980s and the 1990s. These reforms had a double impact. First, they established a new 

core curriculum that would embody different measures relating to additional educational 

support."*^ Secondly, they organised a new, high quality and uniform teaching training 

programme that would also include the training of special education teacher.'*^

Today, additional educational support services are regarded as part of the general 

education system in Finland. Since its establishment, it has played a crucial role in ensuring 

that every young Finn receives the correct educational support that enables him or her to 

foster his or her learning, personal development and well-being.

Sahlberg, supra 13, at 22 
Ibid
Kivirauma and Ruoho, “Excellence through special education? Lessons from the Finnish School Reform” 

(2007) 53 Review o f  Education, 283, at 235 
As will be discussed below, part-time special education in Finland is based on the idea that a learning 

difficulty is something that is only temporary and can be resolved by additional educational support (infra, part

Finnish National Board o f  Education, National Core Curriculum (1994)
Kiviraum and Ruoho, supra  42, at 235
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In essence, the historical development o f the Finnish education system demonstrates that 

Finland has adopted a novel and peculiar approach to disability, education and the law. Its 

approach differs significantly from the two previous European approaches'*^ and deserves 

credit in three respects. First, the Finnish system is appealing for its legal framework has 

been framed in light o f the democratic values o f equity, equality, respect for human rights and 

diversity. It understands equity not only in terms o f fairness and distributive justice, but also 

in terms o f equality o f opportunities.'*’ It illustrates that, by endorsing a novel approach to 

learning, a small country can move from being merely mediocre in terms o f educational 

outcomes to becoming one o f the bests;'** it can move from being merely accessible to a small 

part o f its population to being equally available to all its citizens; and it can reach these 

changes in a relative quick period o f time and with a reasonable use o f financial resources."*^ 

As pointed out by Sahlberg, the Finnish model is an enlightening model for it has been able to 

create an “educational system where students learn well and where equitable education has 

translated into small variation in student performance between schools in different parts o f the 

country” .̂ **

The second rationale that justifies a comparative study with the Finnish approach to disability 

rights in education lies in the fact that, ahhough Finland has not been exempted from the 

influence o f the neoliberal and market-led philosophical movement that has spread since the 

1990s throughout Europe, its actual impact on the structure o f the Finnish educational policy 

has remained relatively marginal. Instead o f establishing a culture o f accountability and 

national standardized assessments, as observed in the two previous countries, which 

stigmatise students more than encourage them to leam, the Finnish education system has 

consistently relied on a multi-layered approach to education that involves strong welfare 

services and the support o f other external non-educational measures.^’ In this sense, its 

holistic, inclusive and progressive ethos relating to learning is intriguing and one that deserves 

credit.

Finally, since the first results o f the PISA surveys in 2000, the Finnish government has been 

very proactive in making additional support services and early intervention its priority in its

Mainly the English approach, analysed in chapter 4, and the Irish approach, reviewed in chapter 3 o f  this 
project.

Grubb, Jahr, Neumiiller and Field, Equity in Education: Thematic Review  (2005, OECD, Paris)
Sahlberg, supra  9, at 5
The expenses o f  the Finnish government on education are further analysed below, at 239.
Sahlberg, supra  9, at 5
Infra part I §2
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politics and policy. Relying on academic and experimental researches, it publishes every four 

years a new plan on education and development that aims at promoting children’s growth, 

development and learning opportunities.^^ This dynamic intervention highlights one last 

feature o f the Finnish model: it is a well functioning democratic welfare state that is best 

characterised by its power to find political consensus on all major issues affecting the life o f 

its citizens. Therefore, a well-governed, democratic and consensual government is 

enlightening for it illustrates the ideal o f any government and deserves special attention, in 

particular in the context o f the current political and economic turmoil.

For all these reasons and many others, the present chapter provides an in-depth analysis 

o f the Finnish legal framework relating to the right to a quality education for all. Like the two 

previous chapters, the present chapter is divided into two parts. The first part reviews the 

legal framework upon which educational provision for children with learning difficulties is 

based in Finland. It demonstrates that, through the establishment o f a soft and flexible 

framework that embodies the value o f equity, every young Finn, regardless o f his or her 

ability or capacity to learn, has a right to receive a free, public and high quality education 

appropriate to his or her individual educational needs.

The second part o f the chapter attempts to demonstrate that this flexible framework is 

rendered possible only because it relies on a multi-layered approach to education and fosters 

at its core a humanistic and progressive approach to learning. This latter approach ultimately 

shifts the focus from a right to participate in a mainstream school to the right o f every child to 

learn meaningfiilly and successfully in the best suited environment. In this sense, the Finnish 

approach represents a good illustration o f how the concept o f  inclusion may be interpreted as 

synonymous with diversity, plurality and equity and how this concept implements 

successftilly the human-rights based approach to disability rights in education as advocated by 

the international community.

”  On 15* D ecem ber 2011 , the M inistry o f  Education adopted the D evelop m en t Plan and U niversity Research  
for 2 0 1 2 -2 0 1 6 , w hich aim s, in ter a lia , at alleviating poverty, inequality and exclusion , at stabilising the public  
econ om y and at fostering sustainable econom ic growth, em ploym ent and com petitiveness (Report o f  the 
Departm ent for Education and Scien ce policy , 2012).

Supra, at 201
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I. The establishment of a soft legal framework euaranteeing quality 

education for all

One of the striking features o f the Finnish education system is that it has been framed 

according to a “soft touch approach to regulation” . Instead o f imposing a hard touch 

approach, characterised by the establishment o f a structure o f requirements with detailed laws, 

codes and guidelines as is the case in E n g l a n d , t h e  Finnish approach to education for all is 

based on a flexible legal framework, which grants significant autonomy to Finnish 

municipalities and local schools when arranging educational services for all children residing 

in their constituency. Embodying an equitable ethos, this flexible structure guarantees 

effectively a right to quality education, which is universal, public and free o f charge (1). This 

right is further supported by a multi-layered approach to education in the sense o f being 

complemented by non-educational measures (2).

1. A culture o f  equity euaranteeins a right to qualitv education for all

The establishment o f an equitable education system in Finland, currently materialised 

by the guarantee o f a right to a quality basic education for all, has been the product o f  a slow, 

but consistent, development o f three major phases. These phases refer to access to 

education, access to a quality education and access to success in leaming.^^ The first phase 

was fulfilled by the enactment o f the Compulsory School Act in 1921, which finally gave a 

real opportunity for every child to attend school. By delimiting a periphery o f a m aximum  of 

five kilometres between each Finnish house and the educational institution, the Act made

This expression was first used in a report o f  the OECD on early childhood programmes. See OECD, E arly 
C hildhood and Care P olicy in Finland {2 0 0 \, Paris), cited in OECD, supra  35, at 17.

Chapter 4, supra
Cox, Inclusive education and inclusive society: What can we do and prom ote from  the educational system s?  

Presentation at the International Workshop on Inclusive Education, Latin America, Andean and Southern Cone, 
12-14  September, 2007, Buenos Aires, Argentina.

One w ill note the similarities with the definition provided by UNICEF on the human-rights approach to 
education (UNICEF, A Human-Rights B ased Approach to Education fo r  All: A Fram ework fo r  the Realization o f  
Children's Right to Education and Rights within Education (N ew  York, 2007)).
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education compulsory and required every municipality^^ to organize a public, and free of 

charge, primary education for every child, including those with “intellectual disabilities” .̂  ̂

Whilst this Act paved the way towards the establishment of universal education in Finland, it 

remained limited in one respect: it did not establish a fially equal education system. For 

instance, the Act still excluded most children with disabilities, who remained the 

responsibility of private individuals and charitable organisations.

The second phase, characterised by the establishment o f a quality education for all, 

culminated with the Comprehensive School reform in the early 1970s. Reaffirming the 

principle of access to basic education free of charge for every young Finn, the reform further 

recognised education as a public good, hence guaranteeing the right of every child to receive a 

quality education and benefit from equal educational opportunities.^’ As seen in the 

introduction of this chapter, this refonn constituted an important step in recognising the 

subjective rights of every young Finn, including children with learning difficulties, to equal 

educational opportunities and quality education.

The real change in establishing an equitable education system in Finland occurred with the 

enactment of the Basic Education Act 1998,^^ which represents the current legal and unique 

authority in the educational sphere. As amended in 2010,®  ̂ it shifts the focus from providing 

quality education to focusing on learners’ different educational needs and guaranteeing 

success in the learning process.^"* The implementation of the 1998 Act abolished the 

streaming system, which divided the pupils’ population through grades 7 to 9 into three 

classes, according to their learning outcomes in mathematics and foreign languages.®^ It 

resulted from this selective system that those choosing the lowest class -  that is, the

Basic education became the responsibility o f  Finnish municipalities in 1866. Before that, it was essentially 
provided by the Church, when people started to read the Bible in their own language. For further details, see 
Halinen and Jarvinen, “Towards inclusive education: The case o f  Finland” (2008) 38 Prospects 77, at 82.

The Act stipulated that only communities o f  more than 10.000 inhabitants had the duty to organise education 
for these children. See, for further details, Jahnukainen and Korhonen, “Integration o f  students with severe and 
profound disabilities into the Comprehensive School system: Teachers’ perception o f  the education reform in 
Finland” (2003) 50 International Journal o f  D isability, D evelopm ent and Education, N o.2, 169.

If most children with disabilities were excluded from the public system, they were still provided with some 
educational services. For instance, early schools for children with hearing and visual impairments were 
respectively established in the 1840s and the 1860s, while children with physical disabilities started to be catered 
from the 1890s. See Halinen and Jarvinen, supra  55, at 82.

Supra at 201 
“  628/1998  
"  1136/2010 

Halinen and Jarvinen, supra 55, at 84 
Ibid
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vocational orientation -  were not allowed to subsequently pursue their education in the 

gymnasium^^ and eventually at the third level.^^

The Basic Education Act 1998 abandons this philosophy o f streamed courses and requires, 

instead, that all students have the right to instruction*** and receive similar preparation for 

further studies. This departure was concomitant with the enactment o f the National Core 

Curriculum in 1985,^^ which stressed the importance o f  differentiation in teaching and, when 

needed, the establishment o f personal learning programmes in compliance with the children’s 

ages and their ability to learnt*’

With this new philosophy in mind, the Basic Education Act has established a flexible 

legal structure that guarantees subjective educational rights for every child, including children 

with learning difficulties and disabilities. In this sense, its implementation marks the 

culmination o f the Comprehensive school reform.^' Amongst some o f the educational 

services provided, the Act asserts that every student should be educated in the common public 

school whenever possible,^* receive the same quality education than his or her peers and 

benefit from equal educational opportunities.^^ One will note that this inclusive ethos marks a 

sharp contrast with the previous education system. Until 1997, the education o f students with 

profound and severe learning difficulties was the sole responsibility o f social welfare 

authorities, which provided some educational services in separate institutions. By 

abandoning the segregated system and shifting the responsibility o f these children to the 

Department o f Education, the Act has adopted a novel and progressive insight into equity that 

is best summarised by the unity o f  the Finnish education system. The education o f children 

with learning difficulties and disabilities is now considered as part o f the whole education

Only after completing gymnasium could learners take the National Matriculation Examination and apply to 
attend university.

Halinen and Jarvinen, supra  55, at 83 
Section 30 o f the Basic Education Act
One will note that the enactment o f  the National Core Curriculum in 1985 marked a first step towards 

including students with mild and moderate learning difficulties into the Comprehensive system. Until them, 
those students were the responsibilities o f  social welfares authorities.
™ Halinen and Jarvinen, supra  55, at 83 

Ibid
Section 6(2) o f  the 1998 Act 

’^Jahnukainen and Korhonen, supra  56, at 170 
Ibid
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system, the 1998 Act making no statutory differences whatsoever between a general 

education and a special education.

Today, municipalities and schools are required to support all learners’ instruction and 

welfare in an inclusive environment,^^ regardless o f the abilities and/or learning capacities o f 

the child concerned/^ The Basic Education Act recognises both educational rights o f  the 

child and duties o f municipalities to provide for educational services.’^

Before analysing the duties owed by Finnish local authorities, one has to pay particular 

attention to the values upon which educational rights o f young Finns are based in Finland. 

Reaffirming in its introductory part^^ that its scope extends to basic compulsory education and 

pre-primary e d u c a t io n ,th e  Act further defines the objectives that Finnish education should 

aim at.̂ ® Section 2 o f the Act mentions three main objectives o f education. First, it stresses 

that education shall be aimed at supporting “pupils’ growth into humanity and into ethically 

responsible membership o f society” and providing them “with knowledge and skills needed in 

life.”^' Secondly, it emphasises the role o f education as a promoter o f “civilisation and 

equality in society” .̂  ̂ In this sense, education constitutes the prerequisites o f every child for 

participating in society and for further developing him self or herself as a potential and 

responsible citizen.*^ Thirdly, the Act points out that education “shall further secure adequate 

equity throughout the country.”*"*

The inclusive approach to special education will be further analysed below in part II/l o f  this chapter.
Halincn and Jarvinen, supra  55, at 83
The pupils’ rights are recognised in Chapter 7 o f  the Basic Education Act, whilst the duties o f  local authorities 

are affirmed at section 4 onwards.
The introductory part refers to the first chapter o f  the Act, entitled “Application and Objectives”. It is 

composed o f  three sections, covering the scope o f  application o f  the Act, the objectives o f  education and the 
foundation for education.

623/1998, section 1. One will note that the Finnish education system pays particular attention to pre-primary 
education. Talcing place a year before the start o f  compulsory education, usually when the child reaches the age 
o f  6, pre-primary education is voluntary, but attended by more than 96% o f the Finnish age cohort. As pointed 
out by the Act, it aims at promoting children’s healthy growth, development and learning. It further intends to 
identify early learning difficulties so as to even out the differences between children before the start o f  
compulsory school. Its ultimate purpose is to provide every child with equal opportunities to develop. This 
latter point will be further developed in the second part o f  this chapter. See also, Halinen, Koivula, Kyro, The 
developm ent o f  education, (2008, National report. Finish National Board o f  Education).
“  623/1998, section 2

Section 2(1)
Section 2(2)
Ibid
Section 2(3)

208



A rduin Sarah  
0 9 2 6 3 9 2 1 2

Together, these three educational objectives highlight the fundamental values upon which the 

Finnish society and, hence, its education system rely. They strikingly emphasise the 

importance of equity, equality, democracy and respect for human r i g h t s . P u t  another way, 

basic education in Finland promotes responsibility, a sense of community and more 

importantly respect for the rights and freedoms of the i nd i v i d u a l .N o t  only does it have an 

instructional ftinction, aimed at educating its citizens, but it also has a more humanistic 

function that is aimed at enhancing equality and a sense of community in society.^^

Interestingly, these values, on top o f having a legislative nature, have also a constitutional 

nature as they are flirther enshrined within the Finnish Constitution, as reformed in 2011.**̂  

Two sections are of particular interest in that regard. First, Section 6 recalls the right of 

everyone to be treated equally, regardless of his or her health, disability or other reasons that 

may concern this p e r s o n . O n e  will note that this right also applies to children, who shall be 

treated “equally and as individuals” and be “allowed to influence matters pertaining to 

themselves to a degree corresponding to their level of development.” ®̂ The second section, 

which further emphasises equitable education and complements the previous section, is 

section 16 of the Finnish Constitution, entitled Educational Rights. According to Section 

16(2),

“The public authorities shall, as provided in more detail by an Act, guarantee fo r  

eveiyone equal opportunity to receive other educational services in accordance with 

their ability and special needs, as well as the opportunity to develop themselves without 

being prevented by economic hardship.” '̂

These values are reaffirmed in the National Core Curriculum 2004 at section 2(1)
** Ibid

Section 2(2) o f  the National Core Curriculum 2004
** In the late 1990s, the Finnish Constitution, or Suomen pei-ustuslaki as pronounced in Finnish, underwent some 
radical changes in its form, mainly follow ing the introduction o f  direct election o f  the Finnish president in 1994. 
Prior to that, the Constitution o f  Finland was divided into two Acts -  the Constitution Act, which was laid down 
by Parliamentary legislation follow ing the Finnish civil war in 1919, and the Parliament Act. This division, 
which refers to centuries Swedish-Finnish tradition, was ended in 1999 when a unified constitutional instrument, 
follow ing the continental model, was laid down. The new Constitution o f  Finland (731/1999) came into force on 
the 1*' March 2000 and was the object o f  further reforms in 2011 (1112/2011). Its current version is available on 
the website o f the Ministry o f  Justice at http://www.om .fi. For further details on the history o f  the Finish 
Constitution, see Nousiainen, supra  10.

Section 6(2) o f  the Constitution states that “N o one shall, without an acceptable reason, be treated differently 
from other persons on the ground o f  sex, age, origin, language, religion, conviction, opinion, health, disability or 
other reason that concerns his or her person.”

Section 6(3)
Section 16(2) o f  the Finnish Constitution (emphasis added)
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The above section could not be clearer in affirming the purpose o f an equitable education in a 

democratic society. It highlights the fact that equity is not about equality in access to an equal 

education -  in the sense o f having equal educational opportunities to receive education in the 

core national curriculum, for instance -  it is also about the right to equality in learning 

success.®^ It suggests that every child should benefit from the same opportunity as others to 

reach positive learning outcomes -  and not necessarily the same learning outcomes -  that are 

in compliance with his or her ability, capacity to learn and pace o f development. It further 

suggests that, when a child faces some difficulties in the learning process, this child should 

receive additional educational support that is appropriate to his or her individual educational 

n e e d s . A s  expressly set out in section 31 o f the Basic Education Act, children with 

disabilities and with special educational needs have the right to receive additional educational 

assistance, free o f charge, to participate in e d u c a t i o n . O n e  will note that this requirement 

further connotes the constitutional right o f every child to have his or her dignity and 

individuality respected as a human being and a member o f society.’  ̂ As will be further seen 

in the second part o f  this chapter, this equitable approach further entails a progressive and 

individualistic approach to learning.

Together, the legislative and constitutional framework establishes a strong equitable, 

humanistic and human rights structure, upon which the Finnish education system is based. It 

guarantees the right o f every young Finn to receive a quality education and to benefit from 

equal opportunity to learn meaningfully and successftilly.

Interestingly, if  this framework carefully monitors the statutory duty owed by local authorities 

to provide basic and pre-primary educational services, it establishes however a relatively soft 

and flexible approach to regulation.^’ Put another way, instead o f prescribing, the Finnish 

legal structure just steers the general principles o f education. It relies on the competences and

Grubb and al, supra  46, at 19
Ibid; see also Section 31 o f  the Education Act 1998
Ibid
See section 19 o f  the Finnish Constitution, entitled “the right to social security”. 
See below, part II, § 1 
Grubb and al, supra  46, at 19
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expertise o f Finnish municipalities and local schools when implementing their duty to provide 

educational and other non-educational services in their constituency.^*

Amongst some o f the duties owed by local authorities, Section 4(1) o f the Basic Education 

Act mentions two o f them. First, the local authority has the double obligation to arrange basic 

education for children o f compulsory school age residing in its area and pre-primary 

education during the year preceding the start o f  basic s c h o o l i n g . I n  practice, this suggests 

that the local authority must make sure that every child has access to a public school within a 

reasonable distance from his or her home or else must organise free transportation from and to 

the school for children whose residence is further than five kilometres from the school or 

when their journey is considered as dangerous.

Secondly, and perhaps more importantly, the Act requires local authorities to arrange pre

prim ary education for children “within prolonged compulsory schooling as referred to in 

Section 25(2)” ''” and for children “who, under Section 2 7 ,'”̂  start basic education one year 

later than prescribed.” '*’̂  Put another way, besides the provision o f general education, the Act 

also entails provision for the education of children with learning difficulties and disabilities. 

Sections 25(2) and 27 mainly refer to children, whose learning difficulties are o f such a 

degree that the system ensures that additional schooling years are available to them so as to 

allow them to have the same educational opportunity to complete their basic education as any 

other c h i l d . I n  practice, this implies that children with learning difficulties and disabilities 

may attend primary school for 11 years, instead o f 9 years, and may start their schooling a

Ibid
First part o f section 4(1)
See section 6(1), which ensures that education “be arranged in municipalities so as to make pupils' travel to 

and from school as safe and short as possible in view o f  the habitation, the location o f  schools and other places 
o f  education, and public transportation.” See also, Halinen, Koivula, Kyro, supra  59, at 14.

Section 25(2) states that “If, owing to the child's disability or illness, the objectives set for basic education 
cannot be achieved in nine years, compulsory schooling shall begin one year earlier than provided in subsection 
1 and be 11 years in duration.”

According to section 27, “A child who, based on a psychological and, where necessary, a medical 
examination, has the requisite capacity for learning shall have the option o f  starting basic education one year 
earlier than enacted. Based on said examinations, an education provider may allow the child to start basic 
education one year earlier than enacted.”

Section 4(1)
Section 25(2) reads as follow s If, owing to the child's disability or illness, the objectives set for basic 

education cannot be achieved in nine years, compulsory schooling shall begin one year earlier than provided in 
subsection 1 and be 11 years in duration.”
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year before the average age cohort o f 7.'^^ They may also be entitled to a two-year pre

primary school, starting in that situation when they reach the age o f 5.'°^

The striking feature o f these two duties owed by Finnish local authorities is that they are very 

broadly formulated by the legislation. Instead o f detailing and prescribing their content, the 

Act leaves their interpretation to the educational providers, who therefore hold a large

autonomy in the implementation process. A good illustration o f  this flexibility may be found

in the duty o f local authorities to draw up local core curricula. As mentioned above, pre

school and primary education are governed by the 1998 Basic Education Act and, 

subsequently, by the Government Decree on the General National Objectives and Distribution 

o f Lesson Hours in Basic Education, which has been renewed in 2001.'*^^ These laws set 

down the principles according to which education is to be provided and such matters as the 

core subjects that have to be taught to all s t u d e n t s a n d  the allocation o f teaching hours. 

Besides these generalities, the legislation remains silent as to the core content o f the subjects 

or as to the approach to pedagogy or the teaching methods to be adopted by teachers."® 

Section 15(1) o f the Act recalls that this duty belongs to the educational providers -  that is the 

municipality or sometimes the local schools -  which shall adopt their own local curriculum in 

light o f the guidelines set up by the Finnish National Board o f Education in the National Core 

C urriculum .'" In practice, this suggests that each municipality or school -  or sometimes

bo th - prepares its own local curriculum within the framework o f the National Core

Curriculum and adapts it in order to be reflective o f  the educational and cultural needs o f

Section 27
Jahnukainen and Korhonen, supra 56, at 170
1435/2001
Among the core subjects taught in basic education are the mother tongue and literature (Finnish or Swedish), 

the other official language, one foreign language, environmental studies, health education, religion or ethics, 
history', social studies, mathematics, physics, chemistr\', biology, geography, physical education, music, art and 
crafts, and home economics (see the Finnish National Board of Education's website at 
www.oph.Fi/english/education/'basic education/curriculum).

See, for instance, section 14(1) o f the Basic Education Act and 
http:/ ' W W W .oph.fi download/4 Distribution of lesson hours in basic education 2001.pdf for the
allocation of lessons hours within the nine-year common school 
""O E C D ,^« /7 ra51 ,a t 17
' ' 'T h e  National Core Curriculum 2004 constitutes the pedagogical basis for the work of municipalities in 
establishing their local curricula. It is formulated by the Finnish National Board o f Education and includes the 
objectives and core contents o f different subjects, as well as the principles o f pupil assessment, special-needs 
education, pupil welfare and educational guidance. The principles o f a good learning environment, w'orking 
approaches as well as the concept o f learning are also addressed in the core curriculum. The present national 
core curriculum for basic education, cont'irmcd in Januaiy 2004 and introduced in schools in .'August 2006, has 
been recently amended in 2010. For further details, see the website o f the Finnish National Board of Education, 
supra 104.
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every child living in its area.“ ‘ The consequence o f this flexibility is that local curricula may 

differ from one another, the aim o f which being to ensure that every child has his or her 

educational needs met in his or her own constituency.

This special approach to formulating the local curriculum represents a good illustration 

o f how the culture o f equity, and its aim o f equality o f opportunity, dictates the legal structure 

o f the Finnish education system. Instead o f controlling and prescribing laws, the national 

legislation on education grants a significant level o f autonomy to local authorities when 

implementing their duty to provide a quality education for every child residing in their 

constituency. It provides them with principles that are in actual fact guidelines, which merely 

contribute to the learning and teaching o f Finnish students.''^

In essence, the Finnish approach to disability, education and the law is a ftinctional and 

flexible approach that relies on trust, respect and collaboration between local education 

authorities, local non-education authorities and governmental authorities. Through this 

structure, it aims at providing every child with an equal and quality education that is further in 

compliance with his or her individual educational needs.

Thanks to this flexibility and the strong politics o f consensus, litigation relating to 

educational rights is very rare, not to say inexistent, in Finland. This rareness may be fiirther 

justified by the adoption o f a multi-layered approach to education, which ensures that every 

young Finn receives not only educational services, but also non-educational services that 

further support and strengthen his or her right to receive a quality education appropriate to his 

or her individual needs.

' Halinen and Jarvinen, supra 55, at 87 
"Mbid, at 86
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2. A culture suaranteed by a multi-layered approach to education

During the 1990s, the Finnish education system experienced ftindamental changes in the 

structure o f its administration. Until then, it was characterised by a highly centralised 

administration that produced detailed and focused steering regulations.""^ This approach to 

governance received an array o f criticism, which denounced inter alia the bureaucratic nature 

o f the structure, its ineffectiveness in attaining the goal o f  equality and its waste o f time in 

detailing inflexible regulations that established no interaction between education and 

employment."^ In this context, the belief in central governance, inherited from the Swedish 

tradition, came to an end in 1988 by a resolution o f the government to reform the entire 

management o f the state.

This resolution paved the way for greater autonomy and greater local decision-making power 

for local authorities when implementing educational policies. Complete financial autonomy 

was progressively"^ granted to local authorities, which are nowadays free to decide how to 

use their public funds within their constituency."*^ W hereas the previous system distributed 

public funds directly to each administrative sector, the new decentralised system awards lump 

sum funding to each municipality, which is solely responsible in deciding how to distribute 

the money within its own jurisdiction."^

Two points are worth mentioning at this stage. First, one has to bear in mind that the 

common belief behind the decentralisation and deregulation process in Finland was, and still 

is, the fact that municipalities and local schools are better situated and more competent for

'''* Rinne, Kivirauma and Sim ola, “Shoots o f  revisionist education p o licy  or just slow  readjustment? The Finnish  
case o f  educational reconstruction” (2 0 0 2 ) 17 Journal o f  E ducation  P o lic y ,  N o. 6, 643 , at 652  
"^For further details on the Finnish centralised governm ent, see  K ivinen and al, The R egula tion  sy stem s o f  
education  in E urope  (1995 , H elsinki); Rinne, K iviraum a, H irvoneja and Sim ola, “From com prehensive school 
citizen towards se lf-se lective  individual” in Lindblad and P opkew itz, P u b lic  D isco u rses on E ducation  
G overnance a n d  S oc ia l In tegra tion  a n d  E xclusion: A n a lyses o f  P o lic y  Texts in E uropean  C ontexts  (U ppsala  
Reports on Education 36, 20 0 0 , Uppsala U niversity), at 42; and Antikainen, “In search o f  the N ordic m odel in 
Education” (2006) 50 Scandinavian  Jou rn a l o f  E du ca tion a l R esearch , N o. 3, 229 , at 237.

Rinne, Kivirauma and Sim ola, su pra  110 at 652
W hilst a first set o f  decentralisation w as im plem ented w ith the N ational Core Curriculum o f  1985, the second  

set o f  decentralised occurred in 1994, w hen a new  National Core Curriculum w as issued. For further details, see  
Sabel, Saxenian, M iettinen, K ristensen and Hautamaki, su p ra  36 , at 29-30 .

The Act on the Financing o f  Education and Culture (1 7 0 5 /2 0 0 9 ) and its D ecree govern the transfers for local 
basic services. See section 43 , w hich reaffirm s this principle.

Rinne, Kivirauma and Sim ola, su p ra  110, at 652
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deciding what is the best for their c o n s ti tu e n c ie s .Id e n tif ie d  as experts at the local level, 

they are very often aware o f the peculiar culture, tradition and educational needs o f their local 

population.'^' On this basis, they are able to distribute public resources more equitably, in the 

sense that they reflect more what is really needed within their own constituency.

Secondly, the decentralisation process o f the Finnish state policy and a fortiori its delegation 

o f educational authority for curriculum development and evaluation o f learning outcomes to 

local schools and municipalities'^^ took place as part o f the general movement establishing an 

equitable education system.'^** The Finnish government understood that, to be equitable, an 

education system had to be child-centred and le a r n e r - c e n tre d .T h is  individual approach to 

learning could only be achieved by awarding more autonomy to municipalities and local 

schools and by establishing a m ulti-layered approach to education that, not only, would focus 

on providing equitable educational services, but also would emphasise the need to develop 

non-educational services, such as social, housing and health care services. Put another way, 

the decentralisation process o f the Finnish state policy has influenced the establishment o f a 

multi-layered approach to education.

Today, the multi-layered approach to education in Finland refers to the establishment of 

non-educational services, on the one hand, and the creation o f a highly qualified teaching 

workforce, on the other hand. One o f the main consequences o f establishing a decentralised 

system in Finland was to reform the teaching profession by strengthening the competences of 

teachers and preparing them to become independent professionals able to provide judgment 

and expertise in both scholastic matters and pedagogical ahematives.'*^ In this sense, instead 

o f having an automaton delivering a subjects-driven type o f curriculum, the Finnish system 

has fostered the development o f  an educational and pedagogical independent teaching expert 

who is substantially free to choose his or her own teaching methods, select the textbooks and

Ibid
One has to remember that, despite an overall homogenous population, Finland is characterised by a strong 

presence o f  a Swedish-speaking population as well as the Sami population, mostly located in the northern part o f 
Finland. For further details on the different culture and tradition prevailing in Finland, see Sabel, Saxenian, 
Miettinen, Kristensen and Hautamaki, supra  36, at 29.

Rinne, Kivirauma and Simola, supra  110, at 652
Ibid

' ^^ Ib id
Ibid
Grubbs, “Dynamic inequality and intervention: lessons from a small country” (2007) 89 Phi D elta Kappan, 

No. 2, 105, at 108
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learning tools and create his or her own assessments based on the common learning goals 

stipulated in the local curriculum and the diverse educational needs o f his or her pupils.'^’ 

Thanks to this reform, the Finnish teaching profession enjoys today great respect and trust 

from parents and the community at l a r g e . P a r e n t s  trust the abilities o f teachers to adapt 

their teaching methods according to their child’s ability to l e a r n . T h e y  further rely on their 

pedagogical competence and expertise to provide a quality education in a heterogeneous 

class, coping with a variety o f classrooms issues that range from the individual cultural needs 

o f immigrant students ' to the individual educational needs o f pupils with learning 

difficulties.'^'

To achieve this responsiveness within the classroom, the Finnish framework has 

established a holistic system that helps teachers to cope with the cultural and educational 

diversity o f their students’ individual needs and ensure that every student receives the correct 

educational support appropriate to his or her individual needs. One has to bear in mind that 

Finnish teachers are responsible for the education o f all their students in the classroom. They 

are responsible for identifying as early as possible any difficulty that a student may 

experience in his or her learning process'^" and for providing him or her with additional 

educational support. This additional support may take the form o f a one-to-one support or 

take place in a small group, usually after c l a s s . I n  the event that the additional support 

provided by the main remains insufficient for promoting the student’s learning capacity, the 

main teachcr may benefit from the help o f a teacher’s assistant, whose work is supervised by 

the class teacher but focuses on those students who may fall behind.'^"* Sometimes, a third 

teacher may be present in the classroom, namely the special needs teacher, who will 

essentially take care o f students, who may request additional educational support that may not 

be effectively provided by the teacher’s assistant.

Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, supra  36, at 31
Sahlberg, supra 9, at 70
Ibid
This point is further discussed below, infra part II §2 (b) at 239 
Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, supra  36, at 31 
Ibid
0E C D ,^ w pra51,at 19
Ibid; see also Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, supra  36, at 31 
0 E C D ,^ « p ra 5 1 ,a t 19
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Together, these educational professionals work in a consistent and collaborative way. They 

form a multi-professional team, known as the student welfare g r o u p , ' w h i c h  was until 

recently an informal collaboration o f teachers and other professionals in schools and 

municipalities.'^^ The main interest o f  this group, usually composed o f  the principle or head 

teacher, the school psychologist, the school nurse and the special education t e a c h e r , i s  the 

learning and progress o f each o f the students attending the school. It pays particular attention
1 "^Qto those students who need additional education support and generally meets once or twice 

a month, although the meetings may be weekly in large urban schools. The group discusses 

general school issues, but also reviews every class in the school and often the situation o f 

each o f its students at least once a year.'"'®

The striking characteristic o f this professional collaboration is that it has developed a very 

positive approach to learning on top o f conveying a culture o f diversity, plurality and 

multiculturalism within the classroom. As pointed out by the Finnish National Board o f 

Education, the local school is framed in such a way so as to constitute “a well-fiinctioning 

multicultural school, [which] works as a community, whose results depend on its ability to 

employ the students’ individual and special skills to benefit the common good”.''"

In essence, the Finnish approach to education has created a virtuous circle surrounding 

the concept o f learning. By establishing a highly qualified, respected and respectful teaching 

profession with a high status and great independence and by providing good working 

conditions that are best materialised by small classes and adequate supports from additional 

teachers, the Finnish education system has attracted the best teachers, who in turn provide a 

high quality education that is appropriate to every student’s individual n e e d s . T h i s  circle

Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, supra  36, at 35
The 2010 reform has transformed this informal collaboration into a formal and legal collaboration. In other 

words, it has established a legal mandate that requires the constitution o f this group and also governs its 
organisation and functioning. For further information, see Saxenian, Miettinen, Kristensen and Hautamaki, 
supra  36, at 35.

Depending upon the issue discussed, the group may also include the classroom teacher, a social worker and a 
student advisor (ibid).

Ibid
Ibid at 35
Halinen, Koivula, Kyro, supra  75, at 22
Ib.d
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further guarantees a relative stability within the teaching workforce'"'^ and more importantly 

learning success for all Finnish students.'**"' This guarantee to learning success is further 

supported by a strong welfare state, which provides non-educational services to every student 

on an equal basis with others.''*^ For instance, when a student faces chronic health problems, 

this student automatically benefits from the comprehensive health system.''*^ Similarly, 

students with mental health problems benefit from the resources o f the mental health and 

social welfare system .'”*’ Public accommodation takes care o f  students facing housing 

needs'"'* -  hence reducing the mobility o f students during their education- whilst a high 

quality lunch is provided every day and free o f charge to every student in school.'"'^ All 

together, these measures aim at providing the best conditions for every young Finn to learn 

meaningfully and successfiilly in school, so that, when difficulties arise, they are immediately 

tackled and do not prevent these students from attending and pursuing successfully their 

education.

These educational and non-educational services represent one o f the particularities o f 

the Finnish approach. They complement one another and guarantee equity, quality and 

universal access to additional educational support on an equal basis with others. They 

transform the Finnish education system into an equitable, child-centred and progressive 

system'^® that guarantees every young Finn quality educational and non-educational services 

in a safe learning environm ent.'^'

A s pointed out by the OECD, there is a greater stability o f  students and teachers in the Finnish system. 
Teachers do not tend to move around schools for the variation between schools is usually very low. In the same 
way, most schools try to keep the teachers with the same group o f  students for several years so as helping the 
teachers to know their students better, again facilitating the identification o f  learning difficulties (OECD, supra  
51, at 20).

Grubbs, supra  122, at 108; and OECD, supra  51, at 21 
Ibid
Section 31(a) o f  the Basic Education Act
Section 31(a) o f  the Basic Education Act ensures that every pupil “be entitled to free pupil welfare necessary 

for participation in education. Pupil welfare means action promoting and maintaining good learning, good  
mental and physical health and social well being, and conditions conducive to these.”

See section 33 o f  the Basic Education Act, which refers to free accommodation for students whose journey 
requires more than two and half hours, or three hours if  the pupil has turned 13 by the beginning o f  the school 
year.
'"’’ See section 31, which ensures that every student be provided with a balance and supervised meal on every 
school day.
‘^"OECD.^wpra 51, at 17-18

See section 29 o f  the Basic Education Act, which reaffirms the right o f  a child to a safe learning environment.
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As cogently pointed out by Hargreaves and Shirley, schools play a crucial role in educating 

citizens and, a fortiori, changing s o c ie ty .N o n e th e le s s ,  they cannot do the work on their 

own. They need the participation and support o f the community to work with and alongside 

them .'”  In this sense, the Finnish government has understood that, to establish a successful 

education system, one needs more than just a high standard o f qualification for teachers and 

good working conditions for them. One needs the support o f parents, the support o f  the 

Department o f Health and Social Welfare and the support o f the whole community.

Finnish teachers would not be able to provide additional attention to students experiencing 

learning difficulties, had they not had a strong knowledge and adequate skills resulting from 

their demanding and high teaching training. Similarly, they would not be able to provide 

adequate and appropriate educational support for every student, were they not supported by 

school assistants, special needs teachers, counsellors and students welfare groups. Schools 

would not be able to rely on non-educational measures such as health, housing and social 

welfare services, was there not a strong welfare system already in place allowing flexible 

allocation o f resources and greater autonomy for municipalities.'^"'

Accordingly, what the Finnish approach to disability, education and the law 

demonstrates is that it has established a flexible legal framework that rejects the philosophy of 

a market-led approach to e d u c a t i o n . I n s t e a d  o f standardising its education, increasing its 

focus on literacy and numeracy, establishing a teaching method that would ensure 

predetermined results, adopting a test-based accountability policy for schools and increasing 

their c o n t r o l , t h e  Finnish system has, in contrast, established a legal structure that enhances 

the culture o f trust, cooperation and responsibility.'^^ Educational professionals and the 

Finnish government feel responsible for every child residing in the country, not just some to 

the detriment o f others. They care about all o f  them and therefore adopt a child-centred and 

individualistic approach to learning and no assessment-based accountability. In some ways,

Hargreaves and Shirley, The Fourth fVav: The Inspiring Future fo r  Educational Change (2009, SAGE), at 79 
Ibid

'^‘* 0 E C D ,S M p ra5 1 ,a t  22
Sahlberg talks about the idea o f  the Global Educational Reform Movement, which is not a formal global 

policy programme, but rather an unofficial educational agenda that relies on a certain set o f  assumptions to 
improve education systems {supra 9, at 99). See also, Hargreaves and Shirley, supra  151.

Sahlberg, in “The Fourth Way o f Finland” (2011 \lJ o u rn a I  o f  Educational Change, 173, at 177 onwards. 
Ibid

219



Arduin Sarah 
092639212

the Finnish model has been identified as representing the “fourth way o f  innovation and 

development”.' *̂ This “fourth w ay” subsequently leads to “a professional and democratic 

path to improvement that grows from the bottom, steers from the top, and provides support 

and pressure from the sides”.

This path is peculiar and enlightening for it demonstrates that an equal and equitable 

education framework is possible i f  it further relies on a humanistic and progressive approach 

to learning.

II. A framework embodying the humanistic and progressive ethos 

relating to disability rights in education

Finland has adopted a peculiar idiosyncratic approach to learning.'*’*’ Understanding 

learning as an individual process, it considers that each and every learner may acquire the 

same skills, but may flourish at a different speed and follow ing a different path.'^’ To quote 

the National Core Curriculum 2004, learning is an “individual and communal process o f  

building knowledge and skills. ( . . . )  It is situational, so special attention must be given to the 

diversity o f the learning environm enf’.'*’̂

The Fourth Way is a book written by Hargreaves and Shirley, who have been highly influenced by the 
Finnish model when writing it. They describe all the three ways through which a western society has gone 
through historically. While the first way, which extended from 1945 to the 1970s, was characterised by the 
establishment o f national social welfare services, it further embodied a cultural revolution in the sense that the 
public demand for public schools for all children became more pressing. This led to a culture o f innovation and 
professional freedom, although with great inconsistency and inequality in school performance and leadership. 
The Second Way, which developed in reaction to the inconsistencies o f the First Way, established the market 
and standardization philosophy as materialised by the Thatcher and Reagan administrations. While citizens were 
redefined as clients, customers and consumers, the schools become more and more accountable for the learning 
outcomes of its students. Hence, competition, standardisation and accountability became the key elements o f 
this movement. Finally, the Third Way was believed to move forward by granting more professional autonomy 
alongside the maintenance of accountability. With the gathering of endless quantities o f data that aimed at 
producing short term solutions, the Third way missed the coach of transforming the teaching and learning 
process. In this context, Hargreaves and Shirley suggest a Fourth way that would lead to a more humanistic 
vision on learning and schooling. Pasi Sahlberg considers that, instead o f using the word « Fourth », one could 
easily put the word « Finnish » so that the Fourth way would really be about the Finnish way. See Hargreaves 
and Shirley, supra 151, and Sahlberg, supra 155, 173.

Sahlberg, supra 9, at 105
Sabel, Miettinen, Kristensen and Hautamaki, supra 36, at 17
Ibid
Paragraph 3( 1) o f the National Core Curriculum for Basic Education 2004, at 16
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The cornerstone o f this approach to learning is the concept o f inclusion. In Finland, the 

concept of inclusive education has been interpreted as referring to the right to learn 

meaningfully and successfully in the best suited environment (1). Rejecting its assimilation 

with the right to participate  in the mainstream school, the Finnish interpretation o f  the 

concept of inclusion stresses the importance o f considering every learner’s individual 

strengths, whilst acknowledging at the same time his or her developmental and educational 

difficulties.

In spite o f this successful implementation o f  an inclusive, holistic and humanistic approach to 

disability, education and the law, heated debates have taken place over the past few years 

around the terminology and means o f implementing this inclusive ethos equitably in every 

part o f the c o u n t r y . W i t h  the emergence o f a diversifying and differentiating society, new 

challenges have arisen and further compel the Finnish government to review its approach to 

education so as to guarantee its continued success (2).

/. A right to learn meaninsfully and successfully

Inclusion in Finland has been interpreted as synonymous with diversity, plurality and 

respect for human dignity (a). This interpretation is the result o f a multifaceted process that 

rejects at its core exclusion and emphasises discussions about early intervention, identification 

and lifelong learning. It recognises every child, including children with learning difficulties 

and disabilities, as person and subject o f  rights, who is worthy o f being educated and of 

having his or her human dignity respected.*^''

The New Strategy o f the Government on Inclusive Education reaffirms this humanistic ethos 

(b). The strategy, published in 2007, brought some significant changes in the Finnish 

educational policy, refining the purpose o f additional educational support services, the 

vocabulary used and how this is to be implemented in practice. At its core, the new strategy 

emphasises the idea that children with learning difficulties are first and foremost children and 

a fortiori human beings, and thereafter children with learning difficulties.'^^

Halinen and Jarvinen, supra  55, at 79 
Ibid
Viittala, “Childhood and Early Support in daycare”, cited in Halinen and Jarvinen, supra  55, at 79
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a. An emyhasis on diversity, differentiation and respect for human disnity

As mentioned above, the primary goal o f the Finnish legal framework is to eradicate 

exclusion from education and from society at l a r g e . I t  aims at promoting students’ success 

in learning whilst fostering, at the same time, their wellbeing and developing their communal 

sense o f belonging to a collectivity. Adopting an idiosyncratic approach to learning, it 

endorses a very progressive and positive understanding o f the conccpt o f learning difficulties.

The Finnish system considers that learning difficulties arise as the product o f a diversifying, 

differentiating and changing society and are therefore inevitable when educating children 

from diverse socioeconomic and geographical backgrounds.'^^ Built upon the assumption 

that every child is different, the Finnish system acknowledges the fact that some children may 

learn faster, others slower, and others with the help o f additional educational support services. 

This approach eradicates any type o f hierarchy between children’s capacities to learn and 

suggests that every child can learn, provided that this child benefits from equal educational 

opportunities to learn meaningfully and successfully. Accordingly, learning difficulties are 

merely viewed as being temporary in Finland. They can be overcome, or at least 

significantly lessened, if  they are identified early and if  appropriate additional educational 

support services are provided at the correct time.'®^

The Finnish inclusive education system is based on these two beliefs o f early intervention in 

childhood and individualisation o f the core curriculum through the establishment o f an 

individual education plan.'™ Its ultimate purpose is to eliminate “dead-ends” ' a n d  prevent 

children from dropping out o f the learning p r o c e s s . I t  believes that every student in a 

Finnish age cohort, even those with the most severe and profound learning difficulties, can 

learn and do learn meaningfully and successfully if  he or she receives adequate educational

Supra at 220
Sabel, Miettinen, Kristensen and Hautamaki, supra 36, at 18
Ibid
Ibid
Section 17(a) o f the Basic Education Act 
Halinen, Koivula, Kyro, supra 75, at 14 
Ibid
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services appropriate to his or her individual educational n e e d s . P u t  another way, Finland 

has adopted a flexible approach to l e a r n i n g . T h i s  approach embodies the philosophy o f 

lifelong learning and suggests that education is not only a continuous learning process taking 

place during the whole lifespan o f an individual; it is also a learning process teachingybr life 

and about life.'^^ It aims at creating lifelong learner -  that is, someone “who has initiative, is 

a problem solver, is creative and innovative in making the most of life’s chances, and 

contributes to the greater good.” '̂ ®

This inclusive philosophy is well enshrined within the Firmish Basic Education Act 

1998 and the National Core Curriculum for Basic Education 2004. Both emphasise the idea 

that every child has a right to receive a quality education in the nearest mainstream school
178and, if needed, the right to receive additional educational support services. By the nearest 

mainstream school, the Finnish system refers to a school where a child would be regularly 

assigned by a local a u t h o r i t y . O n e  will note that the Finnish legal framework does not 

expressly recognise the right o f parents to choose the school of their child. Although this 

right may be inferred from the 1998 A c t , i t  is significantly limited and deprived of any 

practical reality.'*' The principle is that of neighbour school.'*^ Consequently, if a parent 

decides to choose an educational institution other than the neighbour school, he or she is not 

guaranteed to have his or her request accepted.'*^ The legislation ensures that priority be 

given to local pupils when assigning them to the local school.'*"' It is only after having 

considered local pupils that the admission of the child, whose parents have chosen the school, 

may be considered, provided that some places are left within the school concerned.'*^ This

™ Ibid
Amendments and Additions to the National Core Curriculum for Basic Education (FNBE, 2011) at 7
Hargreaves and Shirley, supra  151, at 84
Ibid
The principle o f  neighbourhood school is set down in section 6(2) o f  the Act 

' Section 31 (1) o f  the 1998 Act 
™ Halinen, Koivula, Kyro, supra  75, at 20

The only section that may infer the right o f  parents to choose the school o f their child is section 28(2), which 
provides that “a child o f  compulsory school age may also apply for a place in a school other than one referred to 
in subsection 1”.

See infra at §2 (a)
Section 6(2) o f  the Act
Section 28(2); see also Halinen, Koivula, Kyro, supra  75, at 20 
Ibid
West and Yloonen, “Market orientation school reform in England and Finland: school choice, finance and 

governance” (2010) 36 Educational Studies, No. 1, 1, at 7
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principle guarantees evenness in the placement of children and prevents the development of a 

competitive schooling market.

Within the nearest mainstream school, diverse gradual educational measures are available in 

order to cater for the individual needs of Finnish students and ensure that each one of them 

receives an appropriate individual educational support. These measures have been established 

by the Education Act 1998 and are further refined in the National Core Curriculum 2004.'^^ 

Amongst some of them are, what used to be called, special needs measures,’ which refer to 

either part-time special education or remedial teaching,'^® depending on the nature and scope 

of the learning difficulty. Both measures are usually provided within the mainstream class 

and, only when necessary, in small teaching groups within the mainstream school. 

Remedial teaching is the first type of additional educational support provided either by the 

main teacher or the teacher’s assistant when a learning difficulty arises.'^' In practice, it takes 

the form of the establishment of individual tasks, individualised use of time, guidance or 

counselling that may be provided either during the lesson or outside the lesson.’’  ̂ When this 

support is insufficient, the main teacher will take the initiative to refer the child to part-time 

special education.

This latter form of additional educational support has been widely and very successfiilly used 

in Finland. It is generally provided by the special-needs teacher within the general class and 

for a relatively short period of time -  ranging from one to two or three months.'®"' During the 

school year of 2009-2010, almost one third, or at least more than 23%, of all students in the 

comprehensive school system received some form of additional educational support.'®^ 

Interestingly, as these students vary from one year to another, the actual percentage is closer 

to half of the students’ population who, at the age of 16, received some form of additional

Ibid
See, for instance, sections 16, 16(a) and 17 o f  the B asic Education A ct and paragraphs 4  and 5 o f  the N ational 

Core Curriculum 2004
'*** This expression has been replaced fo llow in g  the N ew  Strategy o f  the G overnm ent on inclusive education  
(see , infra, at § 1 (b))

Section  16 o f  the B asic  Education Act 
Ibid
Ibid; see a lso  §4 o f  the National Core Curriculum 2004  
See N C C , su p ra  185, at 22 
See section  16(2) o f  the B asic  Education A ct 
Halinen and Jarvinen, su p ra  55, at 92

Statistics Finland, P o pu la tion  stru ctu re  (20 1 1 ) available at
https://w w w .stat.fi/til/vaerak/2010/vaerak_2010_201 l-03 -1 8 _ tie_ 0 0 1 _ en .h tm l
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educational support during their e d u c a t i o n . T h i s  high percentage o f students receiving 

additional educational support represents a good indicator o f how these support services are 

perceived in Finland. Instead o f perpetuating the negative stigma that is often brought on by 

the expression “special education” , Finland has interpreted additional educational support as 

an instrument that is aimed at promoting inclusion and fostering a positive learner-centred 

approach to education. In this context, additional educational support is nothing that special 

for Finnish students. It is even interpreted as part o f the “normal” educational path o f a 

student. It is aimed at assisting and supporting those who fall behind the class so as to ensure 

that each student benefit from the same opportunity as others to complete his or her basic 

education in compliance with his or her educational needs and together with his or her

Aside from the measures above, the legislation has established a second alternative that 

may be considered by the main teacher, in collaboration with the parents, the child concerned 

and the local municipality.'®^ The main teacher may decide to transfer the student into, what 

used to be called, ftill-time special e d u c a t i o n . T h i s  transfer is aimed at further supporting 

students who may not be able to achieve the educational objectives with the previous 

educational measures, described above. Accordingly, the legislation requires that the decision 

making this transfer be taken following an administrative and pedagogical assessment o f the 

child’s individual educational needs and establish an individual education plan (IEP).^°° This 

lEP, which is a written pedagogical document based on the approved school curriculum, is 

prepared by the teachers in collaboration with the student concerned and his or her parents.

It is aimed at individualising the school curriculum so as to enable the student to foster his or 

her individual learning and developmental process at his or her t e m p o . I t  embodies a 

holistic approach to the individual growth and covers not only educational contents and

Sahlberg, supra 13, at 24
See NCC, supra 185, § 5.3 at 22
Following the 2010 amendment, special education measures have been reformulated as “special-needs 

support” as provided under section 17 of the Basic Education Act. This reformulation is the product o f  the new 
strategy formulated by the government in 2006, which is further analysed below. For the purpose o f this 
paragraph, the expression o f “special education measures” is used in order to highlight the different degrees of 
additional educational supports.
'” Fu11 time special education has been replaced by special-needs support in the 1998 Act, as provided under 
section 17 of the Act.

See section 17(a) o f the Basic Education Act and § 5.4 o f the National Core Curriculum 2004.
See amendments and additions to the NCC for BE, supra 185, §4.5.2
Ibid
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pedagogical methods, but also any other measures that may be relevant for the personal 

development o f the student concemed?^^ For instance, the legal framework requires that the 

plan include a description o f the pupil’s learning abilities and strengths;^*^"* his or her special 

needs related to learning and the needs to develop teaching and learning environments as
205 ^06required by these; long and short term objectives for instruction and learning;" the 

numbers o f weekly lessons per year included in the pupil’s study plan;'®’ and a list o f  the 

subjects where the pupil’s studies differ from the syllabi for regular instruction?'’* This plan 

m ust be revised at least once per school year and anytime the pupil’s needs or teaching 

methods change.

In autumn 2008, only 8% o f all pupils attending comprehensive schools had an official 

decision transferring them into ftill-time special education.^'® If  this provision may be 

implemented in a special group, class or school when needed, it remains that most o f the 

students benefiting from additional educational support are educated within the mainstream 

schools, explaining the constant decline o f the number o f special schools since 2000.^" On 

this point, it is important to stress that, if special schools are less and less used in Finland, it 

remains that they have not totally disappeared from the Finnish landscape. In exceptional 

cases, the teachers along with the parents o f the child concerned and the local municipality 

may consider that the best educational place for the child to learn is within a separate 

s e t t i n g . ' I n  practice, it is not uncommon to see parents requesting that their child be taught 

in state special s c h o o l s . T h i s  may be the case for students with hearing and visual 

disabilities^'^ and for certain students who have more severe learning disabilities.^'^ 

Interestingly, for these students with the most severe learning difficulties, the Finnish 

education system has even more individualised their curriculum so that their education is

Ibid, paragraph 5 
Ibid 
Ibid 

' “ Ibid 
Ibid
§ 5.4 o f  the N ational Core Curriculum 2004  
Section  17(a) o f  the B asic Education A ct as revised
Statistics Finland (2008) O fficia l S ta tis tics F inland: S p ec ia l E ducation  (H elsink i, Statistics Finland); see  also, 

H alinen, K oivula, K yro, su pra  75, at 25
A ccording to Statistics Finland, in 1999, there w ere 269 special sch oo ls in Finland. This number w as reduced  

at 176 in 2006 . Supra 138
H alinen and Jarvinen, su p ra  41 , at 92 
Ibid 

-'M bid
H alinen, K oivula, Kyro, su p ra  75, at 32
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based on activity area,^'® instead o f being divided into subjects. This provision, which has to 

be specified within the decision on special ed u ca tio n ,^d iv id es  their curriculum into four 

main activities, focusing on m otor skills, language and communication, social skills, skills in 

activities o f daily living and cognitive skills.^'^ Sometimes, their individualised curriculum 

may also include objectives and contents o f an individual subject, if  the student concerned 

shows some strengths in a specific subject.^’^

In essence, all these educational measures highlight one significant element o f the 

Finnish approach to education: its ability to establish a unique legal framework that is 

available, accessible and adaptable to every child residing in Finland. These measures further 

highlight the benefits o f interpreting the concept o f inclusion in terms o f plurality, diversity 

and differentiation. Although the legislation refers to the “nearest mainstream school” in the 

provision of educational services, one will note that this principle comes after the section 

relating to foundations o f education, which states inter alia that education should be 

“provided according to the pupil’s age and capabilities and so as to promote healthy growth 

and development in the pupil” . P u t  another way, it seems that the legislation is more 

concerned with the right o f a child to a quality education in a safe learning environm ent’ '̂ 

rather than the right o f a child to be placed in a mainstream school.'^’

In this context, special classes do not constitute places o f dishonour, as has been observed in 

the case of E n g l a n d . I n  fact, many parents prefer that their child be educated in a separate 

learning environment rather than in a mainstream c l a s s . T h e  reason for this preference lies 

in the fact that, for some children, a separate setting with a smaller class and more attention 

from the teachers has more positive educational benefits than a mainstream class. This view 

is supported by several surveys, which highlight the positive impacts separate classes have on

Decree on Distribution o f  Lesson Hours, section 9(3)
Section 17(2) o f  the Education Act
Amendments and additions to the NCC for BE, supra 185, § 5.1.6 

^'^Ibid
Section 3(2)
Section 29 
Section 28(1)
Chapter 4, supra at part II § l(c ) at 187 
Halinen, Koivula, Kyro, supra 75, at 32
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the education o f students with learning difficulties."^^ For instance, a study conducted by 

Jahnukainen demonstrates that many o f the students interviewed, who have been educated in 

a separate setting because o f their emotional and behavioural difficulties, have experienced 

improved school achievement during their instruction in a special c l a s s . M o s t  o f the 

students interviewed mentioned the crucial role the special-needs teacher and the small 

teaching group play in making their learning process enjoyable. Most o f them further 

expressed the feeling o f real learning and the joy  o f the learning experience.''^ Put another 

way, these students felt that they benefited from the same opportunity to learn as their peers 

and that the attitudes o f others towards their ability to learn changed positively.^'^ Their 

positive experiences represent a powerful example o f the successfulness o f the process of 

teaching and learning in Finland, which is interpreted as a meaningful continuum that 

responds to various individual educational n e e d s . A s  cogently pointed out by the author o f 

the survey, if  we think o f the development o f the individual from the perspective o f a member 

o f a lifelong learning society, then the positive learning experiences that these students have 

had during their educational life in a separate setting may be interpreted as being one o f the 

most significant results o f this process, namely because o f the long-standing effects the 

quality education has on their individual development."^” Having received a good quality 

education that fostered their individuality and respected their humanity, these children became 

valuable and responsible citizens, contributing in return to the wellbeing and good functioning 

of the Finnish society.'^'

Accordingly, the flexibility o f the Finnish education system has proven beneficial in 

many respects. It fosters diversity, plurality and differentiation within the learning process 

and, a fortiori, within Finnish classrooms. Further, it demonstrates that to implement 

effectively and successfully the concept o f inclusion two changes are required. First, the 

school community has to encourage the development o f  educational practices that respect and

Jahnukainen, “Experiencing special education -  Form er students o f  classes for the em otionally and 
behaviourally  disordered talk about their schooling” (2001) 6 E xperiencing Special Education, E m otional and  
Behavioural D ijficulties, No. 3, 150 

Ibid at 156 
Ibid
H alinen and Jarvinen, supra  55, at 80 
Ibid
Jahnukainen, 217, at 157 
Ibid
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acknowledge both individual commonalities and differences. Secondly, it has to encourage 

students to participate actively as members o f the community.^^^

This inclusive ethos has been reaffirmed by the Finnish Government, which published in 2007 

a new strategy on inclusive education.

b. The New Strateev o f  the Finnish Government

In 2007, the Finnish Department o f Education published a new strategy for the 

development o f inclusive education.^”  This new strategy came about following the increased 

num ber o f students who were in receipt o f an official special education referral -  just under 

ha lf o f them were being educated within a separate class or separate school.

Reaffirming the principle o f a safe and high-standard neighbourhood instruction, the New 

Strategy was conceived with the goal o f diminishing the number o f students with a special 

education decision studying in a separate setting.^^^ In this sense, the programme highlighted 

the second most important principles underpinning basic education in Finland, that o f  a 

uniform education.

To achieve this goal, the governmental strategy reaffirmed the importance o f focusing on 

early childhood i n t e r v e n t i o n . B y  identifying as early as possible a child’s learning 

difficulty and by providing the correct educational support at the correct time, the strategy 

suggested that teachers would be able to lessen students’ learning difficulties, provide good 

prerequisites for growth and development for all children and ultimately promote the 

realisation o f equality o f opportunity in e d u c a t i o n . I n  this context, the new strategy 

suggested that the current practice be changed and pay more attention to early provision o f

Halinen and Jarvinen, supra  55, at 80
Report of the Ministry o f  Education, Special Education S trategy  (2007, Helsinki) 47
Thuneberg, Conceptual change in adopting a nationwide special education strategy in Finland: 

Collaboration, sharing and capacity building to prom ote inclusion (European A gency, Rovaniemi, 2011) 
Halinen, Koivula, Kyro, supra  75, at 22 
Ibid
Report o f the Ministry o f  Education, supra  225 
Halinen, Koivula, Kyro, supra  75, at 22
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additional educational support in the learning process.^^^ This new strategy led to the reform 

o f the Basic Education Act“"*° and the National Core Curriculum for Basic Education, both 

amendments having entered into force in January 2011.“'̂ ’

With this new philosophy in mind, the strategy led to two significant developments in 

the Finnish inclusive education system. First, the new legislation establishes a three-tier 

system o f individual educational support, which subsequently replaced the concepts o f 

“special-need measures” and “full-time special education” .̂ '*̂  The first level o f support refers 

to what the Finnish system calls “general support” .̂ '*̂  This support is provided by the main 

teacher in the classroom. It is aimed at guaranteeing the right o f every pupil to high quality 

education and benefit from equal opportunity to leam meaningfully.*'*'^ Put another way, 

general support refers to what the main teacher is expected to provide in a heterogeneous 

class, taking into consideration the different educational needs and socioeconomic 

background o f his or her students. The main teacher becomes responsible for guiding and 

counselling each, and every one, o f his or her students towards recognising their own learning 

strengths and difficulties and developing their own self-esteem and motivation to leam.^''^

In the event that this general support is insufficient and a student is in need o f a more regular 

support or o f several forms o f support at the same time, the legislation ensures that he or she 

be provided with intensified support.^"'^ This enhanced support is by nature more intense and 

persistent than general support and must be based on a pedagogical assessment that is in 

compliance with the student’s learning plan.'"*’ In practice, this support is provided in the 

form of part-time additional measures, individual guidance and counselling and use o f 

flexible teaching groups.

In the event that this intensified support is still insufficient and that the student is unable to 

foster adequately his or her personal growth or achieve his or her learning objectives, the

Ibid at 20 
“̂'’ 1136/2010

See Amendments and Additions to the National Core Curriculum for Basic Education 2010, supra  185
Section 17 onwards; see also National Core Curriculum for Basic Education 2010, supra  185, § 4
National Core Curriculum for Basic Education 2010, § 4.1
Ibid
Ibid
Section 16(a)(1) o f  the Basic Education Act 2010
Ibid; see also the National Core Curriculum for Basic Education 2010, § 4.2 

-'*** Ibid
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legislation has established a third individual support, known as special support, as provided 

under section 17 of the Basic Education Act 2010.^“*̂  As mentioned by the National Core 

Curriculum 2010, the purpose of special support is to provide the student with a holistic and 

systematic approach that enables the student to complete his or her basic education and build 

a foundation for continuing his or her studies later during his or her educational path.^ '̂* This 

support, which replaces the former full-time special education measure, requires the teacher to 

provide a written decision justifying the need to require the special support.'^' This written
”̂52decision, which leads to a pedagogical statement, ‘ is prepared by the teacher m 

collaboration with the parents of the child.^^^ It must include, inter alia, the status of the 

child’s learning and schooling as a whole; the type of intensified support previously provided 

for the student and an assessment o f its effects; the child’s learning abilities relating to 

learning and schooling; an assessment of the types of pedagogical, learning environment, 

pupil welfare and other arrangements to be made in order to support the child; and a justified 

assessment of whether the child concerned will need an individualised syllabus in one or more 

subjects, which will take the form o f an individualised educational plan.* '̂* One will note that, 

before providing special support, the teacher must first have established an individual 

education plan reflective of the student’s learning abilities and individual needs.

As reaffirmed by the Finnish government in its 2011-2016 Plan for development, the purpose 

of this gradual and flexible system to learning is to focus on early, rightly timed and planned 

proactive support in order to promote pupils’ learning and growth in the best suited 

environment.'^®

Aside from the above change in the inclusive education system, the New Strategy has 

brought another significant development that further emphasises the humanistic and 

progressive nature of the Finnish education system. This second development refers to the 

shift in the nature of the terms used in relation to additional educational support services.

Section 17 is entitled “special-needs support”
National Core Curriculum for Basic Education 2010, § 4.3 
Section 17(2) o f  the Basic Education Act 
Section 17(3)
National Core Curriculum for Basic Education 2010, § 4.3
National Core Curriculum for Basic Education 2010, § 4.3 and section 17(a) o f  the Act 
Section 17(a) o f  the Basic Education Act
Minister o f  Education, 2011-2016 D evelopm ent Plan  (2012), at 27
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Although the legislation still refers to the concepts o f “special education” or “special-needs 

support”, it has introduced a more progressive expression, that o f “individual needs” ?^’

This shift in the nature o f the terms employed is significant for it strengthens the view that 

individual support is merely a tool aimed at guaranteeing quality education for every 

student.^^^ Instead o f referring to the medical condition o f  a student with learning difficulties, 

the new Finnish legislation enhances the pedagogical nature o f additional m easures.'^’ This 

shift is materialised in practice by the use o f pedagogical terms, instead o f therapeutic and 

medical terms, when assessing the individual educational needs o f a child. For instance, the 

new legislation requires, prior to providing the child with additional support, a “pedagogical 

assessment” that may eventually be supported by a “psychological or medical opinion or a 

corresponding social assessment.”^̂ "

This requirement for a pedagogical assessment rather than a medical assessment marks the 

culmination o f the inclusive, progressive and humanistic ethos o f the Finnish approach to 

education. It highlights the idiosyncratic nature o f learning and, therefore, the pedagogical 

nature o f additional support. This pedagogical nature is further enhanced by the individual 

education plan, which is further identified as a pedagogical document established in the 

interests o f the child rather than an administrative document established in the interests o f the 

s c h o o l . I n  this sense, the learning plan strengthens the view that education in Finland is 

aimed at supporting every child’s growth into humanity and into ethically responsible 

members o f society. As best summarised by the Finnish government in its last 

development plan for 2012-2016, the values underpinning general education in Finland are 

human rights, equality, democracy and the acceptance o f diversity, plurality and, therefore, 

multiculturalism within the Finnish classroom.

The new Finnish model does not refer to students with special educational needs. Instead it recognises many 
kinds o f  learners with their individual needs. See, for instance, Cantell, Support in learning and school 
attendance in Finland: New m odel fo r  a ll learners and teachers (2012)

Sinervuo and Rauhala, Assessment o f  National Situation o f  Progression o f  Inclusive Education in Finland  
(University o f  Siegen, 2010) at 6

See, for instance, section 17(3), which expressly refers to a pedagogical statement.
Section 17(3) o f  the Basic Education Act
Ibid; see also the National Core Curriculum for Basic Education 2010, § 4.5.2  
See section 2 o f  the Education Act 
Minister o f  Education, supra  248, at 27
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With this positive and enlightened approach to education it is hard to imagine how  the 

Finnish education system could be more inclusive than it is at present. Nevertheless, the 

current Finnish government faces new challenges arising from the increased levels o f  cultural 

diversity within its society. In this context, the Finnish government is com pelled to review its 

approach to education so as to guarantee continued success.

2. Facins new challenses?

With the dismantlement o f  the Soviet Union and the integration o f  Finland within the 

European Union, the Finnish education system has undergone significant changes in its form 

and delivery so as to adapt to the new political era. *̂’"* To date, two significant challenges 

remain unresolved. The first challenge that may constitute a significant threat to the 

sustainability o f  the Finnish equitable education system is the partial influence o f  neo-liberal 

values, which have considerably influenced many educational reforms in Europe over the past 

decade and are on the verge o f  integrating the current Finnish educational policy (1).

The second challenge that the Finnish government faces is that o f  a diversifying society (2). 

Until relatively recently, Finland was essentially a hom ogeneous society. With its integration 

to the European Union, the percentage o f  immigrants in Finland has increased at a significant 

rate, com pelling Finnish teachers to further adapt to the diverse cultural needs o f  this new  

student population.

a. The influence o f  neo-liberal values

As mentioned above, Finland has experienced profound changes in the structure o f  its 

administration and in its methods o f  delivering services since the 1990s. These changes

Sahlberg, supra 9, at 106
See, part I, §2; see also Antikainen, supra  111, at 238
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may be best understood as the product o f the globalisation movement, as further enhanced by 

the extension o f the European Union and the emergence o f a knowledge-based society.^^^

The integration o f Finland into the European Union and the disappearance o f socialism with 

the dismantlement o f the Soviet Union compelled the Finnish government to refine its 

strategy to education according to the neoliberal models o f marketplace management.^^^. As 

discussed in the previous chapter, market-oriented education reforms are associated with
"yfio

parental choice and school diversity. Funding is often allocated according to the number o f 

students attending a school -  this practice encouraging schools to compete against one 

another for pupils in order to increase their i n c o m e . D e s p i t e  endorsing a social democratic 

model o f welfare s t a t e , F i n l a n d  has not been unaffected by this neoliberal trend. Three 

recent developments illustrate the influence o f neoliberalism in the delivery o f education in 

Finnish schools.

First, with the decentralisation process, we saw above that local municipalities have become 

considerably autonomous when distributing public resources within their own jurisdiction.'^ ' 

As the system is based on a soft touch approach to governance, implying that there is no 

national regulation about how fiinds should be allocated to schools, there is in practice great 

diversity between the funding methods chosen by different municipalities.'^^ For instance, 

certain municipalities have introduced a school funding system, whereby each pupil brings a 

certain level o f resources to the school.“^̂  This practice is particularly prevalent in big 

municipalities such as the capital, Helsinki, where the Local Education Board reached a

W hilst Finland was experiencing a severe recession  during the early 1990s, the governm ent gave priority to 
innovation, hence investing heavily  in new  tech nolog ies -  the m ost fam ous exam ple being  the developm ent o f  
the N okia firm. The result o f  this strategy is that it has created a virtuous circle whereby the successfu l 
inform ation society  has developed the educational sector so as to provide skilful and creative workers and 
continue to finance the w elfare state system . In return, F innish citizens benefit from  good  social and health  
services, w hich generate in return a w ell-educated population in good  health for the inform ation society . For 
further details, see Castells and H im anen, The Finnish m o d e l o f  the in form ation  so c ie ty  (O xford, Oxford  
U niversity Press, 2002); see also, Antikainen, su p ra  111,  at 239.

Sahlberg, su pra  9, at 122
Chapter 4, su pra  at 183
W est and Y lonen, su p ra  182, at 5
According to Esping-Andersen, there exist three types o f  w elfare states that have develop ed  in W estern  

Europe. B eside the liberal and conservative states, there is the Nordic or social dem ocratic m odel o f  welfare  
state. This latter m odel is characterised by its universal and equal distribution o f  socia l welfare serv ices and is 
quasi-totally financed by public authorities. In other words, the percentage o f  private healthcare, insurance cover  
and private education is marginal, i f  not inexistent. See, E sp ing-A ndersen , The Three W orld  o f  W elfare  
C apita lism  (Cam bridge, Princeton U niversity Press, 1990); see  a lso  A ntikainen, su p ra  111,  at 236.

Supra, part I, §2
W est and Y lonen, su pra  182, at 5
See, for instance. Board o f  Education o f  the City o f  H elsink i, The p r in c ip le s  f o r  resou rc in g  o f  basic  

education, sp e c ia l education  a n d  p o s itiv e  d iscrim ination  (2 0 0 7 ), 2
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decision in 2007 allowing schools to use the total resources that they received according to 

their own wishes for the purpose o f delivering basic education?^"* Other municipalities have 

rejected this funding system and established a policy that prevents the expansion o f  the most 

popular schools so as to guarantee evenness within their own jurisdiction.

The obvious consequence o f having a flexible system in terms o f distributing public resources 

is that it necessarily leads to unequal practices between municipalities, each one o f  them 

being free to arrange educational services in the way they wish to do it. This diversity 

ultimately challenges the Finnish education system, for it necessarily affects the rights o f 

pupils to adequate educational support services.

The second significant development in the Finnish education system that illustrates the 

influence of market-oriented concepts is the recent emphasis on the value o f  the individual, 

rather than the emphasis on the idea o f collective equality.^’  ̂ Since the 1990s, the Finnish 

government has given priority to the value o f the individual as a social individual actor rather 

than a member o f a community.*^^ The corollary o f this individualism is the emergence o f a 

“free choice” policy.^*® Since the late 1990s, schools have been encouraged to develop a 

speciality in one particular academic domain."*' The reason for this specialisation lies in the 

fact that the National Core Curriculum, as reformed in 1994, attempted to introduce more 

flexibility and more choice in the local curriculum, so as to provide each child with more 

freedom when individualising his or her curriculum.^*' In this context, many Finnish schools 

have specialised in mathematics, languages, art or music. Their curriculum ensures that they 

have more hours dedicated to studying certain subjects than the minimum requirem ent as laid 

down by the government.

Ibid
West and Ylonen, supra  182, at 6
This difficulty has been observed in England, supra, at 184 
Halinen, Koivula, Kyro, Sarlin and Volmari, supra  75, at 22 

™  Rinne, Kivirauma and Simola, supra  110, at 648 
Ibid 
Ibid
West and Ylonen, supra  182, at 6-7
Finnish National Board o f  Education, National Core Curriculum (1994, Helsinki) 
West and Ylonen, supra  182, at 6-7
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The resuh o f this speciality is that it has considerably increased the proactive behaviour o f 

parents in choosing the school o f their child.'*^ Finnish parents are now recognised as playing 

a crucial and active role in the decision-making process o f  the education o f their c h i l d . A s  

discussed above, the Basic Education Act 1998 infers their right to choose the school o f their 

child.^**  ̂ Although this right remains practically and substantially limited by the principle o f 

neighbourhood s c h o o l , i t s  recognition manifests nevertheless a significant breakthrough o f 

liberal values into a social democratic education system. This move is clearly at odds with 

the philosophical values o f equity and equality o f opportunity that underpin the Finnish 

educational policy. By encouraging schools to specialise in an academic domain and by 

increasing substantially the role o f parents in choosing the school o f their child, this 

development necessarily encourages the establishment o f a competitive schooling market and, 

ultimately, a public ranking system like the one established in England^** and in other liberal
^ O Q

European countries."

Finally, the third development that illustrates the influcncc o f the ncolibcral movement 

within the Finnish education system is linked to its evaluation process. One has to bear in 

mind that Finland is a peculiar country for it has not established a tcsts-bascd accountability 

policy.^"^^’ The only standardised test established at the national level is the matriculation 

examination, which takes place at the end o f basic education, when the child usually reaches 

the age o f 16."^' Besides this test, the Finnish education system does not assess its students

For instance, section 17(3) states that parents must be heard before the decision on special-needs support is 
made.

Section 28(2)
Supra, part 1, §2
See chapter 4, supra, at 190
As will be further discussed in chapter 6, Ireland has established a similar system, whereby schools are 

accountable for the results obtained by their students in the final examination.
In other Nordic countries, some types o f standardised tests have been established. For instance, since 2003, 

Sweden has established a national inspectorate, which evaluates Swedish school every three years, these schools 
having their performances published (see OECD, Reviews o f  Evaluation and Assessment in Education: Sweden, 
2011). This approach has been similarly adopted in Norway, where mandatory nationalised tests have been 
established for year 4, 8 and 9. At the national level, results are used to inform education policy and allocation 
of resources towards municipalities with special challenges, while, at the local level, results inform school 
evaluation and improvement (see OECD, Reviews o f  Evaluation and Assessment in Education: Noi-way, 2011). 
In Denmark, students are assessed according to national tests in year 2, 3, 4, 6, 7 and 8 in different subjects, 
before doing the mandatory leaving examination in year 9 (see OECD, Reviews o f  Evaluation and Assessment in 
Education: Denmark, 2011).

Interestingly, the assessment process was only established by law in 1999, following the reform of education 
legislation. For further details on the assessment process prior to that reform, see Rinne, Kivirauma and Simola, 
supra 110, at 651.
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according to standardised national t e s t s . R a t h e r ,  the assessment process is coordinated by 

the main teachers, who use it as a tool to support the development o f education and further 

improve the conditions o f learning.'^’ Put another way, the assessment process in Finland is 

more o f a type o f self-evaluation,"'^'' aimed at informing parents and students o f their learning 

developments. This process ensures that each and every one o f them receives a quality 

education responsive to his or her individual educational needs.

The problem with this approach to assessment is that, by requiring each municipality to 

organise its own evaluation process, it necessarily leaves the door open for publication of 

results. Up to relatively recently, the results o f the matriculation examination by schools were 

not subject to publication.^'^'”' This practice was changed in 2007 by a decision o f the Finnish 

Supreme Administrative Court, allowing for the publication o f r e s u l t s . T h e  difficulty that 

arises from this decision is two-fold. First, as observed in the previous chapter on the English 

approach, the publication o f results establishes the foundation for developing a competitive 

schooling market, whereby each school is evaluated according to the results that its students 

obtain at the matriculation examination. Secondly, the decision o f the Supreme 

Administrative Court may encourage the establishment o f a selective entrance p r o c e s s . I n  

both situations, the equitable education framework that the Finnish society has managed to 

establish successfully would be significantly weakened.

The past few years have seen a significant transformation o f the Finnish welfare state 

into a type o f capitalist or “competitive state”‘^̂  that is more responsive to international

Sahlberg, supra 9, at 132
Section 21(1) o f  the Basic Education Act
Rinne, Kivirauma and Simola, supra  110, at 651; see also section 22(1) o f  the Basic Education Act 
Section 21(4) o f  the Basic Education Act introduces the publication process by stating that the “salient 

findings o f evaluation shall be published”. The difficulty arose in relation to the understanding and 
interpretation o f  the expression “salient findings”. See Rinne, Kivirauma and Simola, supra  110, at 651.

The decision required the Matriculation Examination Board to handle the results o f  the examination to the 
journalists for publication. For further details, see Simola, Rinne, Varjo, Pitkanen and Kauko, “Quality 
Assurance and Evaluation (QAE) in Finnish compulsory schooling -a  national model or just unintended effects 
o f radical decentralisation?” (2009) 24 Journal o f  Education Policy, No. 2, 163 

Supra, at 188-189
This practice is particularly patent in England, as discussed in the previous chapter, supra, at 183.

’̂’ Ibid
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economic competition.^”  ̂ Nonetheless, this marketization m ovem ent’”' has not been able to 

fully implant its philosophy within the foundation o f the Finnish education system. ’”‘

Aside from this first challenge, the Finnish education system faces a second challenge 

that is related to the cultural diversity o f its student population.

b. The diversification o f  individual needs

Since the integration o f Finland into the European Union in 1995, the country has 

experienced a significant increase in the percentage o f its immigrant population. According 

to Statistics Finland, the current immigrant population represents 9% o f  the total Finnish 

population,^”  ̂ the three biggest minority groups coming from Estonia, Russia and Sweden.^”'' 

This cultural and ethnic diversity is more pronounced in bigger municipalities and schools, in 

which the proportion o f immigrant students may account to up to a quarter o f the total 

population o f s t u d e n t s . F o r  instance, in the capital, the proportion o f immigrant students 

attending comprehensive schools is close to 10% o f the student population, representing 

around 4.000 s t u d e n t s . T h e  number o f languages spoken in these schools is close to 40.^°^ 

To date, 4.5% o f people residing in Finland are non-Finnish speakers and 5.4% are Swedish 

speakers.

The Nordic welfare model was initially created as a third model between socialism and capitalism (see Rinne, 
Kivirauma and Simola, supra  110, at 647).

Otherwise known as the Global Educational Reform Movement, supra  134
Sahlberg, supra  9, at 127
In 2011, 29.500 persons immigrated to Finland from foreign countries, this number being 3.100 higher than in 

the previous year and the highest since the independence o f  Finland. This brings the total o f  immigrant 
population to 183.133, 16% being Russian, 18,6% Estonian and 4,6% Swedish (Statistics Finland, D em ographic 
Statistics, 2 0 1 1, available at http;//w w w .stat.fi/tup/suoluk/suoluk_vaesto_en.html).

Ibid
For instance, in the city o f  Espoo, which is the second biggest city after Helsinki, certain schools may cater 

for more than 40% o f immigrant students, while other schools may have practically none o f  them. See Sahlberg, 
supra  9, at 68

City o f  Helsinki, http://www.hel.fi/hki/Helsinki/en/Services/Education/Schools+in+the+City+of+Helsinki
Ibid
Statistics Finland, Population according to language 1980-2011  (Helsinki, 2011, available at 

http://www.stat.fi/til/vaerak/201 l/vaerak_2011_2012-03-16_tau_00 l_en.html)
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This linguistic and cultural diversity is one o f the most significant challenges that the Finnish 

education system is facing. On top o f providing every child with adequate educational 

support services that are responsive to the child’s individual educational needs, Finnish 

municipalities must also ensure that children from a foreign background similarly receive an 

education that is in compliance with their cultural, ethnical and linguistic background.^**® 

Whilst instruction is to be given in the two national languages, which are Finnish and 

Swedish, the Basic Education Act also guarantees that the student may be taught in his or her 

native language.^'® In practice, this means that, in bigger municipalities, such as Helsinki, 

most o f the children with a foreign background are offered instruction in their native 

language.^"

This diversity ultimately requires Finnish teachers to expand their knowledge, skills and 

teaching methods so as to guarantee effective educational services in heterogeneous classes 

with different interests, culture, educational needs and languages. As described by the 

Finnish National Board o f Education, the Finnish government has to develop a new 

“teachership” for the f u t u r e . ^ T h i s  means that every teacher should have the ability to teach 

heterogeneous groups and be ready to actively participate in discussions relating to the 

direction o f education.

At present, Finnish teachers are required to use less classroom-based teaching methods 

and more projects and activities-based teaching t o o l s . T h i s  change is demanding and 

challenging, especially when dealing with children with severe and profound learning 

difficulties. As discussed above, these children follow an activity-based curriculum, which 

may sometimes include various subjects and themes in their educational path.^'^ The current 

trend o f the Finnish government is to influence Finnish teachers to build their teaching 

practice on functional ideals o f t e a c h i n g . T h i s  fiinctional approach implies that teachers

For further details on teachers, see Sahlberg, supra 9, at 135 onward 
Section 12(2) o f  the Basic Education Act
http://www.hel.fi/hki/Opev/en/Services/Education+for+foreigners/Teaching+in+foreign+languages 
Halinen, Koivula, Kyro, Sarlin and Volmari, supra  75, at 20-21 

^ ' ^Ibid
Sahlberg, supra  9, at 141 
Supra at 225
Kontu and Pirttimaa, “Teaching methods and curriculum models used in Finland in the education o f  students 

diagnosed with severe and profound intellectual disabilities” (2009) 38 British Journal o f  Learning D isabilities, 
175
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use a teaching method that would take pedagogy and education outside the formal learning 

environment and into real-life situations in c o m m u n i t y . ^ I n  practice, this involves the 

creation o f projects, themes and activities that develop the social and creative aspects o f 

teaching and learning.^'* This trend toward developing a more social and creative teaching 

method remains, nonetheless, a slow and weak development that requires the mastership o f 

additional skills and knowledge from the teaching workforce.

Together, all these challenges demonstrate that guaranteeing the success o f an inclusive 

and equitable education system requires time, investment and willingness from the 

community to acknowledge diversity, plurality and differentiation. W ith the diversification 

and multiculturalism o f the Finnish society, its education system faces the continuous 

challenge to adapt to the needs o f its population and ensures that every child, residing in 

Finland, receives a quality education that not only responds to his or her individual needs but 

is also attentive to his or her socioeconomic, cultural, ethnical and linguistic background.

CONCLUSION: THE WAY FORWARD?

The Finnish approach to disability, education and the law is a good example o f  how 

these three concepts cohabite, interact and complement one another. It demonstrates that 

providing quality education for all is a possible enterprise that may be established with a 

reasonable amount o f resources^^® and in a relatively short period o f time.^^’

^'^Ibid at 177-178
Sahlberg, supra 1, at 141
Ibid; see also, Kontu and Pirttimaa, supra  306
According to the OECD, Finland’s share o f  its national wealth spent in education represents only 6,8% o f  its 

GDP, which is slightly above the 6,1% o f OECD average. See, OECD, Education at a glance 2011: Highlights 
(OECD, 2011), at 56 

Sahlberg, supra  9, at 3
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The Finnish approach provides four insights o f interest into the debate relating to disability 

rights in education. First, the Finnish structure is interesting in that it is framed upon a 

flexible legal framework that steers principles more than prescribes the law to be 

implemented by local authorities. These principles are built upon the democratic values o f 

equity, equality and human rights. Together the principles and the values o f the Finnish legal 

framework ensure that every young Finn, regardless o f socioeconomic background, disability, 

learning difficulty or learning capacity, benefit from a quality education and from equal 

opportunities to learn meaningfully and successfully in the best suited learning environment.

The second important insight that arises from the study is that, to ensure that every child 

receives a quality education, the Finnish framework has established a highly qualified, 

respected and respectful teaching workforce, which is further supported by other non- 

educational services. In this sense, the Finnish government has understood that, i f  teachers 

are instrumental in vindicating the right to a quality education for all, they cannot do the work 

on their own and need its support, the support o f families and the support o f  the entire 

schooling community.

Thirdly, the Finnish approach to disability, education and the law shows that establishing a 

human rights-based approach to learning is possible. By redefining the vocabulary used in its 

legislation and adopting a progressive and pragmatic approach to learning that is peculiar to 

each and every child, it has successfully managed to vindicate the right to quality education 

for all in the best suited learning environment. Additional educational support is widely used 

and included within the general education system. This support does not target one particular 

category of children, such as those with learning difficulties, but instead covers the entire 

student population. In this context, additional educational support is understood as a means to 

an end, that o f equity, inclusion and respect for human rights.

Fourthly, the Finnish approach deserves credit for its progressive and humanistic 

understanding o f the concept o f inclusion. Very often, inclusion is understood as applying to 

one particular group o f children, mainly those with learning difficulties and disabilities, who 

have the right to participate in mainstream schools alongside their peers. Finland has not 

adopted this traditional approach; instead inclusion in Finland means the right to leam 

meaningfully and successfully in the best suited learning environment, be it in a mainstream 

or a separate setting. Although the number o f special schools is decreasing, these settings
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have not disappeared totally from the Finnish educational landscape and their role is well 

defined.

All o f these elements bolster the view that Finland has successfully implemented the human 

rights-based approach to disability rights in education.

The following chapter shall discuss the insights that emerge from this socio-legal 

comparative study.
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CHAPTER 6

ENHANCING DISABILITY RIGHTS IN EDUCATION^

INTRODUCTION

In the previous three chapters, we have reviewed three different approaches to 

disabiHty, education and the law as implemented in three different European countries. 

Although these approaches may constitute a good illustration o f how the debate relating to 

disability rights in education is currently addressed in some parts o f Europe, this comparative 

analysis should not be interpreted as representing the general European trend in matters 

pertaining to education, disability and the law.

One has to bear in mind that European countries may be divided into three distinct groups 

depending on the level o f State’s intervention in their economy and the nature o f their social 

welfare system. Although each State has its own political, social, cultural and economic 

peculiarities, Esping-Andersen reminds us that three general trends o f welfare states may be 

observed in W estern Europe.^ To recall, the first model o f welfare state refers to the liberal 

model, whereby private insurances and individual funds constitute the primary foundation of 

social security.^ If  public support has not totally disappeared from the welfare landscape, this 

support remains very small and awarded in limited circumstances."^ This liberal model has 

been observed in common law countries and is particularly prevalent in England and Ireland. 

At the complete extreme end o f the liberal model is the social democratic welfare state model.

' Rioux, ((Disability Rights in Education » in The SAGE H andbook o f  Special Education, Florian (2007, 
London), at 107
 ̂Esping-Andersen, The Three World o f  Welfare Capitalism  (Cambridge, Princeton University Press, 1990)
 ̂ For further details on the liberal model, see Antikainen, “In search o f  the Nordic model in Education” (2006) 

50 Scandinavian Journal o f  Educational Research, No. 3, 229 at 236.
* Public support is essentially directed at those who fall under the universal social welfare system and therefore 
targets generally the most disadvantaged citizens (Ibid).

243



Arduin Sarah 
092639212

otherwise known as the Nordic model.^ Under this model, every citizen is entitled to social 

welfare services in line with the principle o f universal access to social rights.^ Services are 

equally and universally distributed and are quasi-totally financed by public authorities. 

Accordingly, the percentage o f private healthcare, insurance cover and private education is 

marginal, not to say nonexistent.^ This model has been especially prevalent in Nordic 

countries, such as Finland, Norway and Sweden, since the end o f the Second W orld War. 

Finally, besides these two welfare states models stands a third model o f welfare state, 

otherwise known as the conservative model.* This model is characterised by a mixture o f 

public and private social welfare services and is closely related to the professional status of 

the individual concerned.^ Under this model, inequalities in terms o f access to and quality o f 

social services remain prevalent, although partly lessened by the transfer o f public moneys 

into the social security system. This model has been observed in Western and Central Europe 

and is particularly pronounced in France, Germany and Italy .'”

This distinction between the three types o f welfare states is paramount for the purpose o f this 

comparative study. It provides some explanations as to the type o f values that underpin each 

approach to disability, education and its legal structure. Depending on the level o f state’s 

intervention in the social welfare system, the values that found the basis o f an educational 

policy will be more or less equitable, more or less humanistic and more or less holistic.

In the current comparative analysis, only two models o f welfare states have been analysed, 

namely the liberal model as illustrated by the English and Irish approaches to disability, 

education and the law, and the Nordic model as represented by the Finnish approach to 

disability rights in education. For reasons indicated at the start o f  this thesis," the present 

study does not encompass the conservative model o f disability, education and the law. 

Accordingly, the present comparative study may be regarded as representing only two-third of 

the general European trend in matters pertaining to disability rights in education.

 ̂ Esping-Andersen, supra  2 
*’ Antikainen, supra 3, at 236 
’ Ibid
** Esping-Andersen, supra  2 
’ Antikainen. supra 3, at 236 

In France, for instance, the public social security system w ill cover 70% o f  the citizen’s expenses in social 
welfare services, the 30% remaining being covered by private insurances. These private insurances are provided 
by the employer’s institutions and vary depending on the status and specialisation o f the employee.
' ‘ See Introduction, supra  at 6-7
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The analysis of each of the three European approaches to disability rights in education 

has demonstrated that each legal and social perspective is very distinct in many respects from 

the two others. Nevertheless, despite these social, political and legal differences, which will 

be further discussed in this chapter, some similarities may be drawn with regard to the 

historical development of disability, education and the law in the three European countries 

selected. All of the three approaches have been the result of a slow but consistent 

development of special educational policies, of how the concept of disability has been 

perceived and of the impacts that this interpretation has had when applied to the educational 

sphere.

From the early 1950s onwards, England, Finland and Ireland have followed an international 

trend towards recognising the rights of children with learning difficulties and disabilities to 

education alongside their peers whenever possible. This trend was first initiated by the UN 

Declaration of Human Rights, which recognises in Article 26(1) the right of everyone to 

education.'^ From then, it followed that the debate relating to the right to access to education 

for persons with learning difficulties and disabilities became more prevalent in Western 

countries. These debates transcended the development of civil rights movements in the 1950s 

and 19 6 0 s a n d  considerably influenced the establishment of Commissions in Ireland, 

England'^ and Finland, which recommended, inter alia, the integration of these children 

into mainstream schools.

This philosophy of integration became only prevalent in the 1970s. Several important 

developments occurred during that decade. Internationally, the UN Declaration of the Rights 

of Disabled Persons, adopted by the General Assembly in 1 9 7 5 , became the first

UN General Assembly, 10 December 1948
One will note that disability advocates in the US used the language of the Supreme Court in Brown v. Board o f  

Education (347 US 483, 1954) to assert that “separate but equal” was unequal and therefore unconstitutional, for 
persons with learning disabilities. See, for instance, Hughes and Rebell, “Special Educational Inclusion and the 
Courts: A Proposal for a New Remedial Approach” (1996) 25 Journal o f  Law Education 523; and Yell and 
Rogers, “The legal history o f Special Education: what a long strange trip it’s been!” (1998) 19 Remedial and 
Special Education, No. 4, 219
''' See, the White Paper, entitled “77;e problem o f  the mentally handicapped”, produced by the Irish government 
in April 1960 (Dail Debate, 9 November 1960, vol. 184, No.5, at 57, in chapter 3, at 2).

In the mid-1960s, the education of all children, including those with the most severe and profound learning 
difficulties, became the sole responsibility of Local Education Authorities (see chaptcr4, at 3-4).

This access to education for all was recognised in 1968 in Finland through the enactment of the School system 
Act 1968 (see chapter 5, at 5).

GA Resolution 3447, 9 December 1975
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18international document dealing exclusively with disability rights. Its 13 clauses influenced  

greatly the formulation o f  educational policies for children with learning difficulties and 

disabilities in European countries.'^ For instance, in England, the Education (Handicapped 

Children) Act in 1970^°, subsequently followed by the W amock Report 1978,'* marked the 

first major change in the English education system towards greater integration. This trend 

was similar in Finland, whereby the Finnish government established during the 1970s the 

legal and educational framework necessary for implementing the new public comprehensive 

school system  that would ultimately guarantee equitable education for all young children 

residing in Finland.'^ Ireland was not exempted from this trend as the Irish government 

issued, for the first time, specific curricular guidelines for the education o f  children with mild 

and moderate learning difficulties in 1978.'^

Despite these positive developments in the 1970s, the real change in the recognition o f  

disability rights in education occurred mostly in the 1980s, often characterised as the decade 

o f  disability r i g h t s . I n  1976, the UN General Assem bly declared the year 1981 as the 

International year o f  Disabled P e r s o n s ,th is  declaration reiterating the rights o f  children with 

disabilities as recognised in the UN Declaration on the Rights o f  the Child.^® In England, the 

disability rights ethos was embodied within the Education Act 1981, which included for the 

first time legally guaranteed provisions for the education o f  children with learning difficulties 

and disabilities.^^ Finland further developed its ethos towards an equitable quality education

One will note that, in that same year, the US Congress adopted the Education for All Handicapped Children 
Act 1975 (Pub. L. 94-142).

The Declaration asserts, inter alia, that “disabled persons have the right to respect for their human dignity” 
(clause 3); they have the right to measures designed to enable them to become as self-reliant as possible (clause 
5); and they have the right to a range of services, including education, “which will enable them to develop their 
skills” (clause 6).

Department for Education and Science, 1970
Report o f the Committee o f Enquiry into the Education of Handicapped Children and Young People, 

Department for Education and Science, 1978
As pointed out in chapter 5, the while the implementation process started in 1972 in the northern part o f 

Finland, the refomi was only fully implemented in 1979 when the last o f the southern municipalities shifted 
from the traditional two-track educational system to the Comprehensive school system. This new peruskoulu  
represented a significant shift in the philosophical approach to education and in the societal values about the 
educability o f all children (chapter 5, at 200).

For further details, see Coolahan, Irish Education: its History’ and Structure (Dublin: Institute o f Public 
Administration, 1981).

This decade o f  disability rights was proclaimed by the UN General Assembly in 1981, this period extending 
from 1983 to 1992 (see UN General Assembly Resolution 36/77, 8 December 1981).

UN General Assembly, Resolution 31/123, 1976
See particularly article 5 of the Declaration, which reads as follows: “The child who is physically, mentally or 

socially handicapped shall be given the special treatment, education and care required by his particular 
condition.” UN General Assembly Resolution 1386 (XIV) o f 10 December 1959.

Chapter 4, at 161
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for all by introducing a countrywide system of part-time special ed u ca tio n ,th e  aim of which 

was to keep all Finnish students in the public common basic education system.*® Compared 

with these two countries, Ireland did not make much progress towards implementing this 

ethos o f disability rights in its education system. In fact, its pace of development significantly 

slowed down during the 1980s, creating a gap with the two previous countries that would 

continue to deepen in the following decades. The only positive development that 

characterised the 1980s in Ireland was the publication of the Blue Report, which 

recommended, inter alia, that children with severe and profound learning difficulties be given 

as much training and education as possible.^® Although this Report marked the beginning o f a 

change in public attitude towards recognising disability rights in education, this change only 

occurred a decade later.

Internationally, the 1990s were characterised by a significant shift in the nature o f the debate 

about disability rights in education. From this decade onwards, what has been at stake in 

international public debate is the right to a quality education for every child in the best suited 

environment. Otherwise known as the inclusive debate, this shift in the nature of the debate 

was first initiated by the Salamanca Principles,^' which, coupled with the UNESCO 

Declaration on Education for All^^ and the adoption of the Convention on the Rights of the 

Child,^^ represented one of the most important developments towards the establishment of a 

human rights-based approach to disability rights in education. As mentioned above, Ireland 

did not follow the pace of development of the international community. Nevertheless, the 

1990s were as important in the recognition of disability rights in education in Ireland as they 

were in the development of an inclusive ethos in England and Finland. Following the 

publication of two highly influential reports, The Green Paper on Education in the 1992̂ *̂ and

As demonstrated in the previous chapter, part-time special education in Finland is based on the idea that a 
learning difficulty is something that is only temporary and, as a result, can be resolved by additional educational 
support (chapter 5, at 215).

This new system subsequently led to the reform o f  the National Core Curriculum in the 1980s so as to take 
into account the diverse educational needs o f  young Finns (ibid).

See The Education and Training o f  Severely and Profoundly Mentally Handicapped Children in Ireland 
(PI. 1969), commonly called "The Blue Report" 1983.

The Salamanca World Conference on Special Needs Education: Access and Quality (UNESCO, 1994)
The World Declaration on Education for All and Framework for .Action to Meet Basic Learning Needs. 

International Consultative Forum on Education for All (Paris, UNESCO, 1990)
The UN Convention on the Rights o f  the Child (CRC) was signed on 20 November 1989 and came into force 

on 2 September 1990, following its ratification by the required number o f  20 countries (General Assem bly  
resolution 44/25, annex, 44 U .N., U .N. Document A /44/49, 1989).

Department o f  Education, Education fo r  a Changing World: Green P aper on Education  (Dublin, Government 
Publications, 1992)
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the Report o f  the Special Education Review Committee in 1993,^^ and the increased number of 

legal proceedings initiated by parents of children with learning difficulties and disabilities 

following the O'Donoghue decision^^, the legislative lacuna that characterised the previous 

decades was eventually filled by the enactment of the Education Act 1998, which recognised 

for the first time the right of every child, including children with the most severe and 

profound learning difficulties, to have access to educational services appropriate to their
•>7

individual needs. This recognition marked the first step towards the establishment of greater 

equity within the Irish education system, with an emphasis on students who were 

“disadvantaged socially, economically, physically or mentally”, to quote the Green Paper on 

Education.

England and Finland went two steps further than the Irish approach and adopted the 

international trend of the 1990s towards greater inclusion. Both countries developed inclusive 

educational policies during that decade, albeit at a different degree and following a different 

path. In England, the recognition of the right of children with learning difficulties and 

disabilities to mainstream education was affirmed in the Education Act 1996^® - this inclusive 

ethos being restated in The Special Educational Needs Code of Practice 2001.'*° As will be 

further discussed in the present chapter, the recognition of an inclusive ethos in England was 

not exempt from any ambiguity and conflict of interests, present both at the national and local 

levels of the British society. Finland, on the other hand, did not follow the same inclusive 

path than England, adopting a rather progressive approach to the concept of inclusion. The 

Basic Education Act 1998, which still represents the unique legal authority in the Finnish 

education system, affirmed not only the right of every child to a quality education in the best 

suited environment, but also the right of every child to success in learning. Accordingly, the 

1990s in Finland were marked by a significant shift in the nature of its inclusive debate. It 

shifted the focus from providing an inclusive quality education for all to emphasising 

learners’ different educational needs and guaranteeing success in learning."*' From this

G overnm ent o f  Ireland, R ep o rt o f  the S p ec ia l E ducation  R ev iew  C om m ittee  (D ublin , G overnm ent 
Publications, 1993)

O ’D on oghu e v M in ister f o r  H ealth  (1 9 9 6 ) 2 Irish R ep o rt  20
See, for instance, section 6(a) and (b) o f  the Education A ct 1998, N o. 51
Establishing greater equity in education w as one o f  the six  key aim s m entioned in the G reen Paper. See su p ra  

33. at 6.
’̂ Section 316 requires local education authorities to m ake priority for special educational provision in 

mainstream schools, unless the environm ent is incom patible w ith (a) the w ish  o f  the parents or (b) the provision  
o f  efficient education for other children.

Department for Education and Science, 2001 
See chapter 5, at 220  onwards
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decade onwards, the ethos o f inclusion in Finland has been best translated in terms o f the right 

o f  every child, including children with learning difficulties and disabilities, to leam 

successftilly, whether this right is realised in a mainstream school, a special class or a special 

school.^^ It is on this latter topic o f inclusion that the Finnish education system differs the 

m ost from its Anglo-Irish counterpart/^

This ethos o f success in learning for every child has been the slogan o f the international 

community for the past decade, which opened with the Dakar Framework for Action on 

Education For A ll/'^ Since 2000, numerous reports published by the UNESCO"'^ and 

U N I C E F h a v e  further emphasised these progressive and humanistic ideals o f quality 

education, early childhood intervention and well-being for every child, including children 

with disabilities. The affirmation o f a human rights-based approach to disability in education 

has culminated with the Convention on the Rights o f Persons with Di sabi l i t i e s ,whi ch  

expressly affirms in Article 24 the right o f every person with disabilities to an inclusive and
48quality education on “an equal basis with others in the communities in which they live” . 

The United Kingdom,'*® Ireland^® and Finland^’ all signed the Convention in 2007. Only the 

United Kingdom has ratified it in 2009.^^ Surprisingly, despite its ratification, the English 

government remains far from implementing in its policy and politics the progressive and 

humanistic ethos embodied in the Convention. The English government has attempted to 

introduce more progressive legislation in 2001.^^ Nonetheless, current debates between 

academics, politicians, teachers and parents reveal that this legislative development remains 

far inadequate for guaranteeing effectively a quality education for all. Similar comments may

See, for example, Section 6(2) o f  the 1998 Act, which emphasises equal educational opportunities
This point will be further developed in Part II, 1, c, infra
Dakar Framework for Action, Education For All: M eeting our C ollective Commitments, adopted by the World 

Education Forum, Dakar, Senegal, 26-28 April 2000 (UNESCO)
See, for instance, UNESCO, Guidelines fo r  Inclusion (Paris, 2005); UNESCO, The Education fo r  A ll G lobal 

Monitoring: The Quality Im perative (Paris, 2005); UNESCO, P olicy Guidelines on Inclusion in Education  
(Paris, 2009);

UNICEF, A Human-Rights B ased Approach to Education fo r  All: A Fram ework fo r  the Realization o f  
C h ildren ’s Right to Education and Rights within Education (New York, 2007)

The Convention on the Rights o f  Persons with Disabilities (CRPD) was adopted on 13 December 2006 and 
came into force on 3 May 2008.

Article 24(2)(b) o f  the CRPD
Finland signed the Convention and its Optional Protocol on 30 March 2007.
Ireland signed the Convention on 30 March 2007.
The UK signed the Convention on 30 March 2007 and its Optional Protocol on 26 February 2009.
Interestingly, one will note that the European Union ratified the Convention on 23 December 2010.
See the Special Educational Needs and Disability Act 2001
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be made in relation to the Irish approach to disability, education and the law. As this 

approach seems largely to follow the English model/"* the same difficulties have arisen when 

dealing with the right to a quality and inclusive education for children with learning 

difficulties and disabilities in the best suited learning environment. In fact, only Finland 

seems to have implemented the progressive and humanistic ethos embodied in the 

Convention, although it has not ratified it yet.

In light of this historical development, two final points are worthy of mention before 

concluding this introduction. First, the historical resume is a good indicator of the difficulties 

that Western countries have experienced when dealing with issues relating to social justice, 

equality and human rights in education. It reveals that, up to the 1980s, Ireland, England and 

Finland followed the same trend, shared the same beliefs, had access to the same knowledge 

and expressed the same desire towards recognising disability rights in education. 

Nevertheless, from the 1980s onwards, this common trend seems to have slowly disappeared, 

each country following different routes that have ultimately led to different destinations.

Secondly, these different destinations have led to different scores in international tests since 

the past decade. We saw that Finland does very well in international tests, this leading role 

being patent since 2001 with the publication of the first results of the Programme for 

International Student Assessment (PISA) surveys, organised by the OECD in 2000.^^ These 

surveys reveal that 15-year-olds Finns have always performed amongst the best in the three 

academic domains of literacy, mathematics and science. Despite a recent drop, the 2009 

results^^ reveal that Finland is ranked overall second,^^ reaching the place in reading 

literacy, 6"’ place in science and 2"“̂ place in mathematics.^^ More importantly, these data 

reveal that there exist very little variations between the best and weakest students and in 

reference to students’ socio-economic background, suggesting that the Finnish government

See the Education o f  Persons w ith Special Educational N eed s A ct 2 0 0 4  and the D isability  A ct 2005  
See O ECD, K n o w led g e  a n d  sk ills  f o r  life: F irst resu lts fro m  PISA 2 0 0 0  (20 0 1 , Paris)
The last PISA survey has been organised in 2012 . The publication o f  the results w ill only be m ade available  

in D ecem ber 2013 , after the subm ission o f  this thesis.
The first country that overall scores the highest is South Korea (O E C D , PISA 20 0 9  R esults: E xecu tive  

Su m m aty  (2010 . Paris)).
-‘̂ ^ Ib id
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has succeeded in implementing an equitable education for all/® In contrast, the performances 

of England and Ireland are far behind the Finnish performance and sometimes below the 

OECD average.®'' In 2009, England was ranked overall 24*, whilst Ireland was ranked 

overall 21®‘, and the variation in performances between the best and the weakest students in 

both countries was significantly higher than the one observed in Finland.®’

These differences in outcomes in international tests are good indicators of the different 

approach that each country has adopted in relation to the right to a quality education for all. 

The present chapter intends to review and understand these differences. It seeks to 

understand the reasons why, since the 1980s, a significant gap has emerged between Ireland, 

England and Finland in relation to the education of persons with learning difficulties and 

disabilities. As it stands, Finland has adopted a very progressive approach guaranteeing 

equitable education for all; England struggles with two opposing agenda in its educational 

policies; and Ireland still experiences significant difficulties in understanding and 

implementing the ethos o f a quality education for all in the best suited environment.

In this context, the present chapter is composed of two parts. The first part compares the 

three legal frameworks and identifies the values that underpin each one of them. It 

demonstrates that, whilst England and Ireland have mostly established their legal framework 

on a rights basis, Finland has established its legal framework on an equitable basis. It 

emphasises the facts that the Finnish raison d ’k r e  is based on human rights values and that 

education is identified as an end in itself rather than a means to an end. In this context, the 

first part of the chapter concludes that, if rights-based policies are necessary in establishing an 

equal education system, they are insufficient in guaranteeing an equitable education for all 

and in recognising disabilities and learning difficulties as part of human diversity.

According to the PISA 2 0 0 9  R esu lts: E xecu tive  Sum m ary  (20 1 0 , Paris), the percentage o f  variation in student 
perform ance that m ay be explained by the students’ so c io -econ om ic  background is one o f  the low est in the 
world with 8% (in Europe, only  Iceland has a w eaker percentage than Finland with 6% o f  variation in student 
perfonnance being explained by soc io -eco n o m ic  background).
“  O E C D , supra 54

In England, 14% o f  the variation in students’ perform ance is explained by the students’ socio -econ om ic  
background, w hile in Ireland the percentage reaches 13%. In practice, this m eans that the variation in 
perform ance may be as high as 4 4  points in England and 39 points in Ireland, the average o f  the O ECD being 38 
points (ibid).
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Based on this latter premise, the second part o f the chapter determines the values, attitudes, 

knowledge and beliefs that characterise a holistic, humanistic and progressive approach to 

disability rights in education. To do so, the second part compares the current difficulties that 

each system is facing in relation to special education. It demonstrates that most o f the 

difficulties encountered relate to the inappropriateness o f current definitions and to the 

presence o f categories of, and negative assumptions about, disabilities and special educational 

needs. Accordingly, the second part o f the chapter emphasises the link that has been observed 

in the Finnish education system between disability, lifelong learning and the teaching process. 

It pays particular attention to the attitudes, beliefs, role, status and leadership o f teachers when 

dealing with students with individual educational needs. It concludes that, if  teachers are 

paramount in promoting disability rights in education, they cannot do the work on their own 

and need the support o f  the entire community to achieve this end.

I. A rights-based framework versus an equitable-based framework

When reviewing the three legal frameworks on special education, the most striking 

difference that arose from this analysis was the emergence o f different values under which the 

legal framework o f  each country was framed (1). Each approach seems to have adopted 

divergent philosophical perspectives with regard to the aims o f education and, more 

importantly, with regard to the content o f education for children with learning difficulties and 

disabilities.

Unsurprisingly, these values may be closely related to the type o f  welfare state models that 

each country has adopted. Accordingly, the first part o f this chapter concludes that, 

depending on the nature o f the values upon which a system is based, its legal framework 

relating to disability and education will be more or less flexible, more or less decentralised 

and will offer more or less room for the Judiciary to intervene in matters pertaining to 

disability rights in education (2).
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1. Understanding the values that underpin a lesal framework relatins to 

disability rishts in education

In the second chapter o f  this thesis, we identified different philosophical movements in 

relation to education and its objectives. We mentioned the liberal approach to education, its 

poststructuralist counterpart and the ethical perspective on education.^* We saw that each o f 

these movements understands education and its aims differently and, consequently, has 

different beliefs with regard to the education o f children with learning difficulties and 

disabilities. Interestingly, Finland, England and Ireland have each adopted a different 

philosophical approach to education.

a. Finland

The striking feature that characterises the educational ethos o f this country is its 

constant emphasis on the values o f  equity, diversity and human rights.*’̂  As we saw in the 

previous chapter, this emphasis on equity is peculiar to the history o f Finland and to the 

nature o f its W elfare State system. Subsequent to its domination by two powerful countries 

over two centuries, this young nation demonstrated an early and strong desire to be part o f the 

W estern world and therefore to provide a high quality universal equitable education for all its 

citizens.^"* Combined with the socio-democratic philosophy o f its welfare system, equity in 

education became very early synonymous with the ideals o f democracy, social justice and 

human rights.

Equality of opportunity is a cornerstone o f equity in Finland.^^ When applied to education, 

the Finnish government has understood the ideal o f an equitable education as referring to a 

model, whereby equity does not only guarantee fairness in terms o f access to education; it 

also guarantees equality o f opportunity in terms o f learning success. Accordingly, the Finnish

For further analysis, see Chapter 2
These values are reaffirmed in the National Core Curriculum 2004 at section 2(1)
See the School System Act 1968, which establishes the comprehensive school system.
See, for instance, sections 6 and 16(2) o f  the Finnish Constitution
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equitable ethos believes that every child has the ability to leam  and can learn, provided that 

every child benefits from equal educational opportunities to leam  meaningfully and 

successfully, regardless o f his or her learning difficulties and/or disabilities. It emphasises 

every child’s individual strengths, whilst considering at the same time every child’s 

difficulties in the learning process. It posits that every learner may acquire the same skills, 

but may flourish at a different speed and following a different path.^^ In this sense, the 

Finnish equitable ethos is a clear illustration o f how an ethical approach to education may be 

implemented. Recognising the educability o f every child as a person with equal rights and 

opportunities, its progressive approach fosters respect in human dignity and respect in human 

diversity. It requires professionals to act beyond the legal rule and according to their human 

duty.*** Accordingly, it understands education as an end in itself, rather than a means to an 

end. It believes that education is aimed at the development o f the human personality and 

wellbeing o f every child*^ and that this will ultimately promote responsibility, a sense o f 

community and more importantly respect for the rights and freedoms o f  every individual.^** 

As summarised in section 2 o f the Finnish Basic Education Act 1998, education is aimed at 

supporting every child’s growth into humanity and into ethically responsible membership o f 

society.^’

In this context, the Finnish equitable system embodies a Deweyan approach to education. 

Like Dewey, the Finnish government understands education as carrying a double function: 

first, it has an instructional objective, that is, the transmission o f knowledge and skills 

necessary to live in the present society; secondly, education is identified as carrying a more 

humanistic objective, which refers to the development o f  equitable, equal and communal 

values that will eventually contribute to the advancement o f  s o c i e t y . I t  is in reference to 

these latter values o f  equity, equality and communality that the Finnish education system has 

framed its legal framework.

“  Chapter 5 at 221 
On the ethical approach to education, see  chapter 2, at 90 onwards 
Ibid
See N ational Core Curriculum  2004  at section 2(1)
Ibid
Section  2(1)
See chapter 2, at 79 onwards
Section  2(2) o f  the N ational Core Curriculum 2004
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b. England

Compared to this Finnish ethos, the values underpinning the English approach to special 

education seem to be less ethically progressive. The review in Chapter 4 o f  the array o f legal 

documents, codes and guidelines that characterise the English legal framework demonstrates 

that at the centre o f the English approach to special education lies the value o f equality, and 

more importantly o f equality o f opportunity/'* Nevertheless, this concept o f equality o f 

opportunity has not received the same interpretation in England as it has in Finland. Equality 

o f opportunity in England does not refer to the right o f every child to have equal opportunity 

to learn meaningfully and successfully, as interpreted in Finland. Rather, equality o f 

opportunity in England refers to the right o f every child to have the same opportunity to 

participate in the mainstream school.

In this sense, the concept seems to have been best understood in terms o f  equality in access to, 

rather than in terms o f equality in leaming success. For instance, when the New Labour 

Government adopted in 1997 the concept of an inclusive school, it did not equate the idea! o f 

inclusion with that o f social inclusion or with that o f plurality.’  ̂ Instead o f  understanding 

inclusion as a means to foster social justice and, therefore, equity in the education system, the 

New Labour Government understood inclusion in terms o f disability and m ainstream .’  ̂ Put 

another way, it equated the philosophy o f inclusion with that o f  integration without 

differentiating the philosophical values that underpin each o f these concepts. It interpreted 

inclusion in terms o f the right to participate equally in the mainstream environment, rather 

than in terms o f the right to learn meaningfully and successfully in the best suited leaming 

environment.’’ This misinterpretation of the values underpinning the concept o f inclusion has 

subsequently led to the emergence o f a debate relating to the role o f special schools, as will be 

further discussed in the second part o f this chapter.’^

Accordingly, when one combines the liberal approach o f the English social welfare system 

with its interpretation o f the concept o f equality o f opportunity, it is manifest that the values

See, for instance, the Equality Act 2010, which ensures equal treatment in access to education, regardless o f  
age, disability, sex, gender or race.

See chapter 4 at 176
For instance, the Special Educational Needs and Disability Act 2001 emphasises the right o f  children with 

leaming difficulties and disabilities to a mainstream school placement (see, section 1.5 o f  the Act).
’’’’ Chapter 4, supra  at 188 onwards

For the debate relating to the role o f  special schools in England, see for instance Removing B arriers to 
Achievement: The G overnm ent’s Strategy fo r  Special Educational N eeds (Department for Education and Skills, 
2004)
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that underpin the English legal framework relating to disability and education are best driven 

by the ideal o f economic efficiency rather than by the ideal o f  equity.

This utilitarian ideal becomes particularly patent when one considers the standards agendum 

initiated by the Thatcher govemment.^^ As described in Chapter 4, the goal o f this agendum, 

when established, was to increase the standard o f achievement o f its students’ population so 

as to provide a high quality workforce that would be best responsive to international 

competitions and the labour market. The problem  with adopting such a market-led 

philosophy was that it subsequently led to the adoption o f  a utilitarian and neoliberal approach 

to education, the two being concomitant. Instead o f understanding education as an end in 

itself, the English market-led philosophy conceived education as a means to an end. 

Education in England has been conceived as an instrument rather than a public good. It is 

used for the sole benefit o f society, its socio-economic development and sustainable economic 

growth, omitting the benefit o f the individuals, their personal development and individual 

human growth.

The formulation o f duties rather than individual rights becomes the principle o f this utilitarian 

framework. It guarantees the right to education, ensuring equal access to education and a 

certain level o f equality o f opportunity in participating in educational services. Nevertheless, 

this utilitarian framework does not vindicate rights within education and, namely, the right to 

a quality education in a respectful learning environment.

c. Ireland

The prevalence o f these neoliberal values may be similarly observed within the Irish 

legal framework. Before highlighting these values, it is essential to reflect upon the origin o f 

the Irish legal structure. Interestingly, the debate in Ireland relating to disability rights in 

education has been essentially initiated in the courtroom. As we saw in Chapter 3, the 

Education Act 1998 grew out o f public interest litigations,^' as parents o f children with

See, nam ely, the Education (Reform ) A ct 1988, which establishes the league table.
Ibid
See, for instance, the O 'D on oghu e  case (1 9 9 6 ) 2 IR 20 and the array o f  litigations m entioned by Barr J in 

Sinnott v. M inister fo r  E ducation , (2001) 2 I.R. H.C. 545, at 549.
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learning difficulties and disabilities proceeded against the State for the deprivation o f  their 

child’s right to free primary education.

This origin in the institution of an Irish legal framework relating to disability and education is 

very similar to the origin o f the legal framework established in another Anglophone country, 

namely the United States. Although this comparative analysis has not considered the 

approach adopted in this country,*^ it is noteworthy that the first US legislation dealing with 

the educational rights o f children with learning difficulties and disabilities, the Education for 

All Handicapped Children Act 1975,*^ was passed following the increased number o f lawsuits 

brought against the Federal government.^'' Subsequent to this judicial recognition was the 

creation of a two-tier education system, one general and one special, both being considered 

separate but equal.

Ireland followed this path in recognising disability rights in education two decades later. 

Instead of initiating the debate through national educational reforms, the debate on disability 

rights in education was initiated by individual parents and advocacy groups who argued for 

the recognition o f educational rights for children with learning difficulties and disabilities. As 

discussed in Chapter 3, the Education Act 1998 was passed two years after the O ’Donoghue

See the reasons mentioned in the Introduction chapter o f this thesis.
*^20 u s e  §§ 1401-61 (1982). This Act represents an ambitious effort to promote the education o f persons with 
learning disabilities and was passed in response to Congress’ perception that a majority o f this group of persons 
“were either totally excluded from schools or [were] sitting idly in regular classrooms awaiting the time when 
they were old enough to ‘drop out’” (H.R. Rep. No. 332, 94* Cong., 1®' Sess. 2 (1975)). The reauthorisation of 
the EAHCA in 1990 changed the name of the legislation, thereupon entitled the Individuals with Disabilities 
Education Act (IDEA, Pub. L. No. 105-17, 1990). Its reauthorizations in 1997 and in 2004 constitute the current 
legal authority in that area (Pub. L. No. 108-446 (2004) codified at 20 USC §§ 1400-1482). For further details 
on the IDEA, see Blau, “The IDEA and the right to an ‘appropriate’ education”, (2007) 1 BYUEducation & Law  
Journal 1; Crockett and Yell, “Without Data All We Have Are Assumptions: Revisiting the Meaning o f a Free 
Appropriate Public Education” (2008) 37 Journal o f  Law & Education 381.

Following the Brown decision and thanks to parental advocacies, the concept of equal access to public 
education was applied to persons with learning disabilities in two landmark “right to special education” 
decisions, namely Pennsylvania Association o f  Retarded Children (PARC) v. Pennsylvania (343 F. Supp. 279, 
E.D. Pa. 1972) and Mills v. Board o f  Education (348 F. Supp. 866, D.D.C. 1972). Following these two cases, 
forty-six right-to-education cases brought into courts on behalf o f persons with learning disabilities in twenty- 
eight states in the forthcoming decades. The outcomes o f these cases were consistent with the Brown concept of 
equal access to public education that PARC  and Mills applied to persons with learning disabilities. For further 
analysis on the American special education history, see Zettel & Ballard, The Education fo r  A ll Handicapped  
Children Act o f  1975 (P.L. 94-142): Its history, origins, and concepts (19^2)

For further analysis, see McDonnell and McLaughlin, Educating one and all: Students with disabilities and 
standards-based reform (Washington DC, National Academy Press, 1997)
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case,^® whilst the Education for Persons with Special Educational Needs Act 2004 and the 

Disability Act 2005 were enacted subsequent to the Sinnott case in 2001

The consequence o f this individual initiative is that the debate about the education o f children 

with learning difficuhies and disabilities in Ireland has been largely framed in terms o f a 

rights-based approach to disability in education and therefore in terms o f a formal approach to 

equality to access to education. As we all know, equality to access does not guarantee 

equality o f opportunity, nor does it ensure equity in education. Accordingly, an in-depth 

analysis o f the Irish legal framework suggests that the structure o f its policy has been framed 

in compliance with a classical liberal approach to education, which fosters at its heart a formal 

understanding o f equality. Combined with the liberal nature o f its welfare state, the values 

that underpin the Irish education system are necessarily individual and rights-based. They 

emphasise the utilitarian role o f education as being a means to an end, rather than an end in 

itse lf The assumption o f separate but equal becomes the philosophical ethos upon which the 

system is based and further justifies the exclusion o f children with learning difficulties and 

disabilities from meaningful education.

In light o f this analysis, two final points deserve attention. First, it seems that, by and 

large, the institution initiating an educational policy plays a significant role in shaping the 

values that subsequently underpin the legal structure o f that policy. Depending on whether a 

debate is initiated in a courtroom or is a national governmental initiative, the set o f 

assumptions relating to this debate will vary greatly. The role o f the courts is to defend 

citizens’ rights, whereas the role o f the Department o f  Education is to educate and inform its 

citizens.^* Accordingly, policies initiated by courts are likely to be rights-based, whilst 

policies initiated by the Department o f Education or any other educational institutions are 

more likely to be educational-based.

This correlation is patent when the Finnish approach and the Irish approach to education are 

compared. In Finland, educational reforms were a national initiative, which started in the

*'^(1996) 2 IR 20 
Sinnott v Minister fo r  Education (2001) 2 IR 545 

** Itkonen and Jahnukainen, “Disability or Learning difficulty? Politicians or Educators? Constructing special 
education in Finland and the United States” (2010) 9 Com parative Sociology, No. 2, 182
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1920s.*^ These reforms were animated by the ideals o f equity, social justice and human 

rights. In this context, the role o f the Finnish government in relation to education has not only 

been conceived in terms o f providing the same opportunity for its citizens to learn; its role has 

been also framed in terms o f supporting all its citizens towards success in learning. 

Accordingly, education in Finland is understood as a collective and public good and the 

responsibility to educate is a collective responsibility. In contrast, we saw that Irish 

educational reforms for children with learning difficulties and disabilities have been mostly 

initiated by parents o f children with learning difficuhies and disabilities on an individual basis 

and in the courtrooms. Accordingly, educational reforms in Ireland have been initiated on a 

rights-basis. The role o f the State is better understood in terms o f vindicating the right o f 

every child to access to educational services, but this role has not been extended to 

guaranteeing the right o f every child to quality education. The result is that education in 

Ireland has been best identified as an individual and, somehow, private good and the 

responsibility to learn and succeed is often perceived as resting on the individuals themselves, 

rather than on the community at large.

Interestingly, the correlation between the institution initiating the design of an educational 

policy and the values that underpin this policy appears to be more ambiguous in England than 

in the two previous European countries. In England, educational reforms were mostly 

initiated by the national government. The W amock Report o f 1978 influenced greatly the 

establishment o f the Education Act 1981, which reaffirmed for most o f  it the principles laid 

down in the report. Despite this collective initiative, the values that underpin the English 

educational policy seem to be more individual and rights-based than collective and 

educational-based.

This dissociation constitutes the second significant finding o f the above analysis. It highlights 

the fact that the values, which underpin the structure o f an education system, will generally 

follow the broader philosophical trend o f its social welfare system. Depending on whether a 

welfare system is liberal or social democratic, the values that shape the design o f its 

educational policy will be wholly different. Finland is guided by the ideals o f social justice, 

fairness and equity, those ideals being characteristics o f a social democratic welfare state. 

Based on this premise, the Finnish government has established a legal framework that is

See chapter 5 at 200-201. See also, Itkonen and Jahnukainen, “An Analysis o f  A ccountability Policies in 
Finland and the U nited States” (2007) 54 International Journal o f  Disahilirv, D evelopm ent and Education. No. 
1 ,5
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progressive, child-centred and driven by educational, ethical and equitable values. In 

contrast, the English welfare system, like the Irish welfare system, follows a liberal approach, 

which is best characterised by its emphasis on economic efficiency, profitability and therefore 

on a formal approach to equality. In this context, the role o f the English government in 

relation to education is to provide equal access to education for all and a certain level of 

equality o f  opportunity. The role o f a liberal State is not to guarantee equity in education and, 

therefore, equality o f opportunity in learning success. Education in a liberal state, like 

England, Ireland and the United States, is conceived as an individual good. It belongs to the 

individual to succeed, to make it happen, by working hard and persevering in this competitive 

a re n a .C o m p e ti t iv e  success, as opposed to absolute achievement,^' becomes the ethos o f  a 

liberal State. It becomes a tool to compare and differentiate those who succeed and those who 

fail. Students are tested at certain grades, schools are inspected, league tables are published, 

and schools that do not meet the national standard o f achievement are subject to “special 

m easures” or, in extreme situations, may be forced to close down.^' These utilitarian values 

ultimately influence the design o f an educational policy and may certainly justify the 

ambiguity o f the English legal framework, as will be further discussed in the second part of 

this chapter.^^

In light o f this development, it is regrettable that very little attention has been paid to the 

importance of the values that underpin the structure o f an education system. The reason why 

Finland is so progressive and guarantees a good quality education for all its citizens is that it 

relies on human rights, equitable and educational values. Ireland and England rely on 

utilitarian, individual and a fortiori neoliberal values. Therefore their educational policy

This point w as first raised in relation to the Am erican approach to education in H ochschild & Scovronick, The 
A m erican  dream  a n d  the p u b lic  sch o o ls  (O xford U niversity Press, 2003); see  also. Itkonen and Jahnukainen, 
su p ra  89

Itkonen and Jahnukainen distinguish three types o f  success: absolute su ccess, relative su ccess and com petitive  
su ccess. A bsolute success refers to the achievem ent o f  a higher level o f  thinking or w ell-b eing  as com pared to 
the start o f  the learning process. R elative su ccess com pares the achievem ent o f  a group o f  individuals w ith that 
o f  another group (for instance, com paring the achievem ent o f  students with learning d ifficu lties and/or 
disabilities w ith those without d ifficu lties and/or d isabilities). F inally, “com petitive su ccess” refers to the 
su ccess that is reached by ranking students according to the level o f  their perform ances (see , Itkonen and 
Jahnukainen, su p ra  89, at 188-189).

This p o licy  is particularly pronounced in the United States, but has a lso  been observed in England over the 
past few  years. See, for further details, R ousse and M cLaughlin, “Changing perspectives o f  special education in 
the evo lv in g  context o f  educational reform ” in The SA G E  H andbook o f  S p ec ia l E ducation  (Florian, 2007 , 
London) at 85.

See, infra  at 111
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cannot be as equitable and human rights-based as Finland, unless a shift in the values that 

underpin their education system is operated.

Having laid down these premises, it is now interesting to turn to the practical implications 

these values have on the legal structure o f one’s country.

2. Establishins a r is id  versus a flexible legal framework

When reviewing the legal structure o f the three frameworks on disability, education and 

the law, three themes came up. The first theme refers to the approach o f each country to 

regulation. It highlights how flexible or rigid a legal framework is framed. The second theme 

that emerged from this comparative study refers to the structure o f each country’s educational 

administration. It answers to the question o f how centralised or decentraliscd the educational 

administration o f  each country is. Finally, the last theme that was observed during this 

analysis refers to the level o f  intervention o f the Judiciary in matters pertaining to disability 

rights in education.

Interestingly, all o f  these three themes are concomitant. By establishing a flexible approach 

to regulation, a country will be more likely to have a decentralised administration with very 

little intervention from the Judiciary. Conversely, a rigid approach to regulation will be more 

likely established in a centralised administration with greater intervention o f the Judiciary. 

Finland, England and Ireland have each implemented a peculiar approach in relation to these 

three themes, m ainly because o f the different values that underpin their education system.

a. Finland

To start with Finland, we saw in chapter 5 that Finland has established a “soft touch 

approach to regulation” . '̂' This means that, instead o f prescribing, the Finnish government 

just steers the general principles o f education. The duties owed by Finnish local authorities in

Chapter 5, at 204
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relation to education are broadly formulated. For instance, Finnish local authorities have the 

duty to arrange basic education for children o f compulsory school age residing in their area 

and pre-primary education during the year preceding the start o f  basic schooling^^ - this duty 

equally applying for children with learning difficulties and disabilities, who may benefit from 

additional years in their primary curriculum.^^ Besides this affirmation, the Finnish Basic 

Education Act remains silent as to how this duty shall be implemented in practice. It remains 

silent as to the core content o f the subjects to be taught or as to the approach to pedagogy to 

be adopted.^^ It belongs to the educational providers to adopt their own local curriculum in 

the light o f the guidelines established in the National Core Curriculum.^^

Interestingly, this flexibility in the Finnish legal structure is further enhanced by the nature o f 

the Finnish administration. To recall, Finland changed radically the structure o f its 

educational system in the 1990s, shifting from a highly centralised administration to a 

decentralised administration.^^ Again, this radical change in the nature o f its administration 

was dictated by the ideal o f achieving an equitable education for all. To be equitable, the 

Finnish government understood that an education system had to be child-centred and learners’ 

friendly. To achieve this progressive approach, the government had to grant more autonomy 

to local municipalities, which were -  and still are -  regarded as being better situated and more 

competent for deciding what is the best for their constituencies. Based on this equitable and 

decentralised approach to governance, litigation relating to education, and more precisely to 

disability rights in education, is very rare, not to say nonexistent. It demonstrates that the 

Finnish system guarantees a certain harmony and unity within its educational policy.

First part o f  section 4 (1 ) o f  the B asic Education A ct 1998
Section  25(2 ) states that “If, ow ing to the child's disability or illness, the objectives set for basic education  

cannot be ach ieved  in nine years, com pulsory schooling shall begin one year earlier than provided in subsection  
1 and be 11 years in duration.” See also, section 27 , according to which “A  child w ho, based on a p sych olog ica l 
and, w here necessary, a m edical exam ination, has the requisite capacity for learning shall have the option o f  
starting basic education one year earlier than enacted. B ased on said exam inations, an education provider m ay  
allow  the child to start basic education one year earlier than enacted.”

Chapter 5, at 211; see a lso  section 14(1) o f  the B asic Education A ct and 
http:/'w w w .op h .fi/d ow nload '47491  Distribution o f  lesson hours in basic education 2 0 0 1 .p d f for the 
allocation  o f  lesson s hours w ithin the nine-year com m on school

Finnish N ational Board o f  Education, N ational Core Curriculum (2004)
See Chapter 5 at 212; see  also, Rinne, Kivirauma and Sim ola, “Shoots o f  revision ist education p o licy  or just 

slow  readjustment? The F innish case o f  educational reconstruction” (2 0 0 2 ) 17 Jou rn a l o f  E ducation  P olicx’ N o. 
6, 6 43 , at 652
'”° A s  m entioned in Chapter 5, general education and special education constitute one w h ole  and unique 
education system , w hich is accordingly governed by one unique legal authority, the B asic Education A ct 1998 
(su pra  at 205).
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b. England

The English approach to governance and regulation seems to be less straightforward. 

At first view, one could suggest that England shares some similarities with the Finnish 

approach to governance, as its administrative landscape seems very similar to a decentralised 

administration with a central government, which would provide guidelines, and 152 local 

education authorities, which would implement these guidelines in compliance with the 

peculiar needs o f their population.'*”

Nevertheless, besides this seemingly similitude with the Finnish administration, it appears 

that the English approach embraces a wholly different perspective on regulation and 

governance. Unlike the Finnish flexible legal structure, the English legal framework relating 

to education is governed by a “hard touch approach to regulation” . I t s  framework is 

meticulously orchestrated by an array o f legislations, codes, guidelines that prescribe, more 

than steer, the duties o f local authorities to provide educational services for every child 

residing in their constituency. For instance, beside the Education Act 1996, which represents 

the current authority in the educational sphere, a Special Educational Needs and Disability 

Act has been enacted in 2001 to further specify the educational provision m entioned in the 

1996 Act. These two legislations are additionally completed by two codes o f practices'*’̂  and 

by numerous handbooks'*'"* aimed at guiding local authorities in their duty to implement 

educational provision for children with learning difficulties and disabilities in compliance 

with the principles o f good practice and goodwill.

Surprisingly, this detailed legislative structure has been said to be the consequence o f a 

decentralised administration.'®^ As mentioned above, the administration o f the education 

system in England is carried out through a complex partnership between the Department for 

Education, which prescribes the rules relating to education and special education, and 152 

local education authorities, which implement these rules in their constituency. In order to

For further details, see chapter 4, at 163 onwards; see also, Goacher, Evans, Wolton and W edell, P olicy and  
Provision for Special Educational Needs: Implementing the 1981 Education A ct (Cassell Educational ltd, 1988) 

To use the expression o f  the OECD, in Equity in Education: Thematic Review  (2005, OECD, Paris) at 17 
See The Code o f  Practice on the Identification and Assessment o f  Special Educational Needs (Department o f  

Education and Science, 1994) and The Special Educational Needs Code o f  Practice (Department for Education, 
2001 ).

See, for instance, the reports o f  the Official body for inspecting schools (Ofsted), Special Educational N eeds 
and Disability: Towards Inclusive Schools (2004); D oes it m atter where pupils are taught? (2006); The Special 
Educational Needs and D isability Review  (2010)

See, for instance. Circulars o f  Guidance 1/83 and 8/81 (Department for Education and Science 1983), which 
emphasise the principles o f  goodwill and good practice in implementing educational provisions.
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avoid discrepancies between local education authorities in relation to special education 

provisions, it has been argued that a rigid legal framework needed to be established.'^® 

Nevertheless, this rigid legal framework does not seem to be in harmony with the philosophy 

o f a decentralised government. The idea o f a decentralised education system is to provide 

educational services that are reflective o f the educational and cultural needs o f the children 

living in a circumscribed area, as we saw in Finland.

The problem in England is that the political governance o f the education system has been 

driven by a double and contradictory message. On the one hand, the Education Reform Act 

1988 has created a quasi-market system whereby schools have become more responsible for 

managing locally their budget, enjoying more freedom and a u t o n o m y ; b u t ,  on the other 

hand, the Act has significantly increased the role o f the central government in matters 

pertaining to education.

Accordingly, along with the market-led reform initiated in the 1980s has come increasing 

state intervention and centralisation in the education system. For instance, the Education 

Reform Act 1988 has introduced a national centralised curriculum, which prescribes in law 

what subjects and content teachers are to teach and how these are to be assessed, whilst the 

Education (Schools) Act 1992 has established a national centralised school inspection 

orchestrated by the Official Body for Inspecting Schools (Ofsted).'*’̂  In this context, one 

would be forgiven for assuming that the English education system is characterised, since the 

1990s, by a centrally controlled prescriptive curriculum, which provides very little choice and 

freedom for teachers, students and parents."® In reality, this controlled prescriptive 

curriculum manifests the very central approach o f the English government to governance.

The decrease o f the role and power o f local authorities over the past decades to implement 

educational policies and the recognition o f parental rights have transformed the English 

education system into a sort o f consumer-based system, driven by the ideal o f efficacy and

Ibid; see also, Goacher, Evans, Wolton and Wedell, supra  102
The Education Reform Act introduced the concept o f  local management o f  schools, whereby schools were to 

manage their own budget, free from the bureaucracy o f  local education authorities, with each pupil attracting a 
fixed sum. For further details, see Kirby, “N ew  Labour and Contemporary Policies on Education” in Sociology  
in Perspective, (AQA Edition, Heinemann, 2000) at 218

For further details, John, Recent Trends in Central-Local Government Relations Volume 3 (Policy Studies 
Institute, 1990)

Education (Schools) Act 1992, Department for Education and Science, 1992 
' Kirby,  supra  107, at 217
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profitability ."’ As suggested in chapter 4, education in England is conducted like a business; 

children and parents have become consumers and clients o f that business. Parents have the 

rights to choose the school that will provide the best products for their child -  and ultimately 

guarantee success in the labour market -  and alternatively contest a decision made by a local 

education authority in relation to the educational provision o f their c h ild ." ' The implication 

o f this recognition, coupled with a central approach to governance and a hard-touch approach 

to regulation, is that litigation in this domain is frequent."^ The judiciary becomes an 

instrument to further implement the utilitarian ethos o f the education system, vindicating the 

educational rights o f the consumers -  that is, the parents and eventually the children -  to the 

detriment of local education authorities.

c. Ireland

To some extent, Ireland has adopted the same approach to regulation and governance as 

England. Since the enactment o f the first piece o f legislation dealing with special education 

in 1998, the Irish legal framework has been flooded with an array o f  legislation and guidelines 

that complicate more than simplify the framework relating to disability rights in education. 

For instance, besides the Education Act 1998, which details some o f the duties o f the State in 

relation to the education o f children with learning difficulties,"^ the Education for Persons 

with Special Educational Needs Act 2004 brings further elements in relation to the scope o f 

these duties, the type o f assessment used and the establishment and content o f the Individual 

Education Plan."^ Additionally, as this Act is only concerned with children under the age of 

18 and identified as having special educational needs, the Disability Act 2005 provides an 

additional framework that deals with the education o f those who fall outside the scope o f the 

EPSEN Act. Aside from these two separate frameworks, the National Council for Special 

Education, established by the 2004 Act, provides additional guidelines as to the preparation.

Ibid, at 218
See English caselaw, supra, at 169 onwards 

"^Ibid
For fiirther details, see Harris, Riddell and Smith, Special Educational N eeds and A dditional Support Needs 

D ispute Resolution Project -  Literature Review  (Briefing Paper, 2008)
"*See, for instance, section 6 o f  the Act, which deals with the duty o f  the State to provide for special 
educational services.

Respectively, see sections 2, 3, 4 and 9
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implementation and review o f the Individual Education Plan.”  ̂ Finally, the Equal Status Act 

2000 and Equality Act 2004 provide the non-disability discrimination framework in the 

workplace and elsewhere."^

Accordingly, like the English approach, Ireland has established a hard touch approach to 

regulation, whereby the Irish government centrally controls the content and extent o f 

educational services. This hard touch approach is concomitant with its centralised approach 

to governance. The Irish government, and more precisely the Department o f Education, 

centrally governs the national education system, delegating very little power to schools and 

municipalities. The Department produces circulars that specify the requirements to be met by 

schools on a range o f matters concerning special education"^ and more importantly controls 

the resources allocated to each school. For instance, under the General Allocation Model, 

each primary school that caters for the needs o f  children with special educational needs 

receives a lump o f money that is determined according to the size o f the school, the gender o f 

its population and designated disadvantaged status.'^' In practice, this model implies that 

children with high incidence special educational needs'"^ have their needs addressed at the 

discretion o f the school and will not be entitled to any additional resources allocated by the 

Department o f Education.'"^ Children with low incidence special educational needs, on the 

other hand, qualify for specific numbers o f additional resource in the form o f additional 

teaching hours on the basis o f special educational needs, individual application and diagnosis 

and/or assessment reports.'^'*

National Council for Special Education, G uidelines on the Individual Education Plan Process (D ublin , 2006) 
Department o f  Education and Scien ce, E qu al S ta tus A c t 2 0 0 0
For exam ple, two Circulars have included inform ation concerning specia l needs assistants in primary, special 

and post-primary schools (Circular SP ED 0 0 0 9 /2 0 0 9 ) and guidance to schools to enable them to m eet their 
requirem ents for Septem ber 20 0 9  for leam ing-support/resource teacher posts (Circular 0 0 24 /2009). See also, 
N C SE , P ro ced u res U sed  to D ia g n o se  a  D isa b ility  a n d  to A ssess  S p ec ia l E ducation al N eeds: An In tern ation al 
R eview  (D ublin 2010) at 118.
'^®This m odel is set out in Circular SP ED 02 /0 5 , w hich provides guidance for mainstream primary schools on 
the developm ent and organisation o f  the teaching resources that are allocated under the General A llocation  
M odel for children with high incidence special educational needs (02 /05  at 2).
' - 'N C S E , su pra  119, at 120-121

For the purpose o f  the a llocation o f  resources, children w ith special educational needs have been categorised  
in two groups, depending on the leve l and severity o f  their learning difficu lties. Children with high incidence  
special educational needs refer to those w h o have a m ild or sp ec ific  learning difficu lty, w hilst children w ith low  
incidence special educational needs refer to those w ith physical disab ilities and/or severe and profound learning 
difficu lties. For further details on the categories o f  learning d ifficu lties and disabilities used in special education, 
see Circular 02 /05 , appendix 1.
'^^NCSE,5wpra 119, at 120 

Ibid
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The net effect o f  this centralised administration and rigid framework is that the quality o f 

education provided in Irish schools is exceptionally inadequate and unequal, especially for 

children with learning difficulties and disabilities. Under the current Irish system, children 

identified as having low incidence special educational needs have to earn their right to receive 

additional teaching hours by demonstrating that they fall under a certain category o f special 

needs.'^^ As mentioned in Chapter 3, this bureaucratic approach to education and governance 

is unfair, inefficient and necessarily leads to a rise o f criticism and a surge o f  litigation against 

the State.

Like England, Ireland is strongly influenced by the neoliberal approach to education and 

ultimately relies on a market-led philosophy. Education in Ireland is managed like a business, 

the aim of which is solely directed at increasing the profitability and efficacy o f this business. 

Concomitant with this neoliberal approach is the recognition o f parental r i g h t s , a s  we saw 

in England. Although parental rights are effectively implemented in practice for children 

without disabilities, its efficacy seems to be lessened in the case o f children with learning 

difficulties and disabilities.

Unlike England, the Irish Judiciary seems to be less inclined to satisfy the parental approach 

in relation to the education o f  children with learning difficulties and disabilities, preferring to 

defer the matter to the government.'^* Interestingly, the reason for this deference m ay be best 

explained by referring to the type o f market-led approach adopted in Ireland. Unlike England, 

the Irish education system has not established an approach that is consumer-based and, 

therefore, that gives preference to the parental educational choice over the state’s approach to 

education. Rather, the Irish framework seems to be best driven by the traditional supply-led 

approach to education, which emphasises the central role o f the government in supplying 

what is needed to satisfy the potential demand. If  this latter approach guarantees equality of 

access to education and equality o f treatment, it does not however guarantee equality o f 

opportunity. Based on this premise, the Irish Judiciary faces a significant dilemma: on the

Ibid at 127
Chapter 3, at 141 onwards
According to the liberal approach, parental rights have been formulated in order to prevent the State to use  

education as a tool for indoctrination, especia lly  in matters dealing w ith religious beliefs. See V an Bueren, The 
In ternational L aw  on the R igh ts o f  the C h ild  (N ijhoff, Dordrecht, 1995) at 159; see  a lso , O ’M ahony, 
E ducational R ights in Irish  L a w  (T hom son Round H all, 20 0 6 ) at 2.

For further details, see  chapter 3 and m ore sp ec ifica lly  the study o f  Irish caselaw  at 118 onwards
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one hand, some judges manifest their intention to protect the educational rights of children 

with learning difficulties; but, on the other hand, they manifest a reluctance to interfere with 

the government’s educational policy and prefer a rather minimalist approach to intervention to 

the detriment of children’s right to adequate educational services.

In essence, what this comparative study reveals is that arguing for the education of 

children with learning difficulties and disabilities according to a rights-based approach is 

insufficient. The rights-based approach guarantees access to educational services, but it does 

not guarantee access to equal opportunities to learn meaningfully and successfully in the best 

suited environment. Accordingly, arguing for disability rights in education requires more 

than arguing for a right to education per se. It is about advocating children’s rights within 

education and, more precisely, their right to a quality education in a respectful learning 

environment.''^ Implementing every child’s right to a quality education in a respectful 

environment is key for implementing every child’s human rights and guaranteeing equity in 

education.

One has to bear in mind that education and disability are both human rights concepts.'^® They 

are both about the promotion of human dignity, about social justice, fairness, equity and about 

equality of opportunity.'^' The rights-based approach to disability rights in education, as 

implemented in England and Ireland, is unequipped to implement a human rights-based 

approach -  that is, to make principles of human rights integral to the design, implementation 

and evaluation of education p o l i c i e s . T h e  liberal rights-based approach to education is only 

driven by a formal approach to equality of treatment, which shall be best used for establishing 

non-discriminatory frameworks.

The structure of an education system is influenced by a variety of legal, social, political, 

economic and environmental factors. Educational policies and legal frameworks translate 

into practice the values upon which a society is based. Changing these values is impossible

See Rioux and Pinto, “A time for the universal right to education: back to basics” (2010) 31 British Journal 
o f  Sociolog}’ o f  Education, No. 5, 621 

See chapter 2, at 89
Rioux, “Disability Rights in Education”, supra 1, at 108-109 
Ibid
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and certainly undesirable. Accordingly, the first part o f this chapter does not attempt to argue 

for a shift in the values that underpin an education system. Rather, this first part merely 

intends to raise awareness about the importance that philosophical values play in the design 

and delivery o f an educational policy. Once one has identified the values that are at the core 

o f an education system, one may be in a position to understand the nature o f the relationship 

between disability, education and the law and ultimately provide some elements o f change so 

as to attain the ideals o f  social justice, human rights and equity in education.

Although the values identified in this first part are paramount in the design o f a policy, 

they are not the only factors that justify' the approach o f a country in relation to disability 

rights in education. This position implies that even a country that is influenced by a 

neoliberal approach to education could adopt a more progressive and humanistic approach to 

disability, education and the law and ensure a good quality education for all in the best suited 

environment. The second part o f  this chapter attempts to demonstrate how the adoption o f 

this approach could be successfully implemented in a liberal country even in the light o f the 

current economic hardship.

II. Towards the ideal of a holistic, humanistic and progressive 

approach to disability rights in education: how do we get there?

As demonstrated in the first two chapters, the human rights-based approach to disability 

rights in education is a model that encompasses two progressive philosophies. First, it 

embodies a humanistic understanding o f what is disability, in general, and learning 

difficulties, in p a r t i c u l a r . S e c o n d l y ,  it incorporates an ethical and inclusive approach to 

education and l e a r n i n g . T h e s e  two progressive approaches are essential for establishing a 

progressive, humanistic and holistic perspective on disability rights in education. As it 

stands, Ireland and England have failed to adopt and implement this ethos, unlike Finland.

Chapter 1 
Chapter 2
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This part intends to analyse the two essential steps that are needed in order to transform a 

neoliberal, scholastic and conventional approach into a more progressive, humanistic and 

ethical approach to disability rights in education.

The first step required is a reconsideration of the current definitions of the concepts of 

disability, education and inclusion. The purpose of this step is to eradicate negative attitudes 

and determinist assumptions about the education of children with learning difficulties and 

disabilities (1). Once these definitional barriers are removed, changes in attitudes, beliefs and 

assumptions will slowly occur at the school level, and more importantly within the teaching 

workforce.

Teachers are paramount in defending disability rights in education. Nevertheless, they need 

not only certainty as to their role, status and leadership, but also trust from children, parents 

and society in their ability to transform the learning capacity of every child (2). Accordingly, 

redefining the role, status and leadership of the teaching workforce is the sine qua non 

condition for establishing successfully a progressive and humanistic approach to learning and 

vindicating disability rights in education.

7. Tacklins the issues relating to definitions and catesories

The study of the Irish, English and Finnish approaches has revealed the importance that 

definitions have in influencing the societal attitude towards, and belief about, the education of 

persons with learning difficulties and disabilities. In particular, this study has highlighted the 

importance of defining clearly the concepts of education (a), disability (b) and inclusion (c). 

One of the reasons why Finland is so progressive in the education of its young children stems 

from its peculiar understanding of education, learning difficulty and inclusion.

a. Defining education, its content and aims

As mentioned in Chapter 2, the concept of education is a multifaceted concept that has 

received many different types of interpretation. From the narrow minded classical approach
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that emphasises scholastic m a t t e r s t o  the more utilitarian approach, which relies on the 

concept of efficiency and posits that education should be provided to individuals who will 

benefit the most from it and produce optimal average benefits to s o c i e t y , t h e  concept of 

education is not a unitary concept and, depending on the approach adopted, its objectives and 

attitude towards children with learning difficulties and disabilities will differ significantly.

Surprisingly, despite the importance of this concept, there are at the moment no laws in 

Ireland and England that define clearly and explicitly what is education, what are its aims, and 

a fortiori what is special education. In Ireland, the Judiciary has been left with the laborious 

duty to provide some elements of interpretation in relation to the aims o f education and its 

content. A first interpretation was provided in Ryan v Attorney General, in which O ’Dalaigh 

J referred to education as

“essentially the teaching and training of a child to make the best possible use of his 

inherent and potential capacities, physical, mental and moral”.

Although this definition remained incomplete, one could nevertheless applaud the attempt to 

provide some poststructuralist insights with regard to the objectives o f education. This 

interpretation would suggest that, by and large, education would have a double objective -  an 

instructional objective, characterised by the “teaching” or transfer of skills and knowledge; 

and a more humanistic objective, which would refer to the maximisation of the present and 

future learning capacity of the child through the “training” of this child.

Interestingly, O’Hanlon J reiterated this poststructuralist definition in O ’Donoghue v Minister 

fo r  Education, although with a slight alteration.*^* Nevertheless, despite these two positive 

interpretations of the concept of education and its aims,'^^ this issue did not reach a

For further details, see Locke, Some Thoughts Concerning Education (1693); Kant, Education  (University o f  
Michigan Press, Michigan, 1960); and, more generally, Schmitter, Tarcov and Donner, “Enlightenment 
Liberalism” in. A Companion to the Philosophy o f  Education  (Oxford, Blackwell, 2003), 73

See Bentham, Chrestomathia  (Smith and Burston, Oxford: Clarendon Press, 1983); Itzkin, “Bentham’s 
Chrestomathia: Utilitarian Legacy to English Education” (1978) 39 Journal o f  the H istory o f  Ideas, N o .2, 303; 
Cavanagh, "Jeremy Bentham on Education," (1933) 1 International Educational R eview  412; and Bradley, 
“Victorian Lessons: Education and Utilitarianism in Bentham, Mill and Dickens” (1999) The C oncord Review , 
69.

(1965) IR 294 at 300 
'^*(1996)2 IR 20, at 59

Barr J adopted the same definition o f  education that O ’Hanlon (2001) 2 IR 540 at 571
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unanimous consensus amongst the Judges o f the Supreme Court in Sinnott v M inister fo r  

Education}'^^ Instead o f clarifying this question o f definition, the divergent views held by the 

Supreme Court Judges brought more confusion and ambiguity into the debate relating to the 

meaning o f education. Murphy J and Hardiman J firmly believed that education, and more 

precisely primary education, should be confined to its traditional and therefore scholastic 

nature.'"" To quote Murphy,

“primary education is provided by teachers in classrooms. It was and is a basic 

scholastic education in the sense that it is a first stepping stone on a career which may 

lead to secondary level and ideally graduate to the third level” .

Disagreeing with this classical view, M urray J and Geoghegan J shared the view that, 

although the term education traditionally and historically referred to the classical education o f 

scholastic nature provided in schools, this term should not be limited to this interpretation and 

should rather reflect the contemporary development, especially in relation to children with 

learning difficulties and d is a b i l i t ie s .R e je c t in g  both views, Keane CJ was the only Judge 

adopting the definition provided by O ’Hanlon J and reiterated by Barr J in the High Court,'"*'* 

Denham J and Fennelly J omitting to pronounce on the matter.

Accordingly, as it stands, the matter relating to the definition o f education and its aims 

remains solely unclear in Ireland. Some have argued that the approach taken by O ’Hanlon J 

in O ’Donoghue and subsequently reiterated by Barr J and Keane CJ in Sinnott should 

constitute the law on the i s s u e . E v e n  though this view was correct, the definition o f 

education provided would still remain wholly unsatisfactory because incomplete in the light 

o f recent international d e v e l o p m e n t s . T h i s  lack o f  a clear and explicit definition o f the 

concept o f education brings uncertainty and confiision in the system.

“"’ (2001 )2  IR 540
Ibid at 670 for Murphy J and 693 for Hardiman J
Ibid at 675
Ibid at 682 and 724
Ibid at 628
See O ’Mahony, supra 127, at 16
See for instance, the General Comment issued by the UN Committee on the Rights o f  the Child on Article 

29(1): The Aims o f  education, which provides the most progressive understanding o f  education and its aims 
(CRC General Comment 1, 08/02/2001).
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Similar comments may be made with regard to the English education system. The 

Education Act 1996 provides a definition o f “primary, secondary and further education”. 

Interestingly, the definition emphasises more the adjectives “primary, secondary and further” 

than the concept o f education itse lf With regard to the Special Educational Needs and 

Disability Act 2001, this statute complements the existing Education Act 1996 and therefore 

provides only additional guidelines as to the implementation o f the right o f children with 

special educational needs to a placement in mainstream schools whenever possib le.’'*̂  

Finally, with regard to the Special Educational Needs Code o f Practice 2001, the Code also 

provides only guidelines to local education authorities for the successful implementation o f 

their statutory duties in p r a c t i c e . I t  fails to define the concept o f education and its aims and 

a fortiori the expression “special education” .

As it stands, the English legal framework and the Irish legal framework both fail to provide 

guidance as to the content and objectives o f education and special education. The problem 

with this omission is that neither system can establish a structure that will successfully 

guarantee a quality education for all. The definition o f  education, its content and objectives 

constitutes the foundation o f any education system. Accordingly, an education system that is 

set up without definitions o f education at its core is similar to a structure without foundations. 

Like a house without bedrock, it is unstable and eventually collapses. Its structure is based on 

principles that are ambiguous and contradictory and, as a result, cannot guarantee a quality 

education for all.

Finland is a manifest example o f the importance o f providing clear definitions to 

establish a successfiil and harmonious education system. Before detailing the duties owed by 

local authorities to provide educational services, the Finnish Basic Education Act provides a 

clear definition o f the objectives o f education'^^ and the foundation for it.’^' In essence, the 

legislation suggests that education has a double fianction; first, it is aimed at supporting

See section 2 o f  tlie Education Act 1996
See the introduction o f  the 1996 Act: “ an Act to the amendment o f  part 4 o f  the Education Act 1996 to make 

further provision against discrimination on grounds o f  disability in schools and other educational institutions”, 
‘'•’ ibid at § 1.

Ibid, section 2.
According to section 3, “(1) Education shall be governed by a unified national core curriculum in accordance 

with this Act. (2) Education shall be provided according to the pupil’s age and capabilities and so as to promote 
healthy growth and development in the pupil. (3) Those providing education shall cooperate with pupils’ 
parents/carers.”
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“pupils’ growth into humanity and into ethically responsible membership o f society” and at 

providing them “with knowledge and skills needed in life” ;'^^ secondly, it is aimed at 

promoting “civilisation and equality in society” ' a n d  “secure adequate equity in education 

throughout the country.” '̂ '* Put another way, sections 2 and 3 embody the Deweyan approach 

to education and provide the necessary foundations upon which the Finnish education system 

is based.

This clarity constitutes one o f the reasons why the Finnish education system is such a 

harmonious and unitary system. It is based on foundations that have been laid down from the 

start and that are furthermore progressive and humanistic in their nature. They implement the 

socio-democratic philosophy o f the Finnish welfare state and are the manifestation o f the 

powerful ability o f the Fmnish government to find compromises between different political 

and philosophical movements that animate its politics.

Had Ireland and England adopted clear definitions on the concepts o f education, its aims and 

special education, they would not face the ambiguity, contradictions and divisions that 

characterise the politics and policy o f their current education system, especially when it 

comes to children with learning difficulties and disabilities.

Aside from providing a clear and adequate definition o f the concept o f education, the 

human rights-based approach to disability rights in education further requires to define the 

concept o f disability according to a more humanistic ethos.

Section 2(1)
Section 2(2)
Section 2(3)
As mentioned in Chapter 5, the establishment o f  a comprehensive school system in Finland has been the 

result o f  a political consensus between the main parties present in the Parliament, that is, the Left, the Agrarian 
Party and the Right. For further details, see Sabel, Saxenian, Miettinen, Kristensen and Hautamaki, 
Individualised Sei-vice Provision in the New Welfare State: Lessons from  special education in Finland  (Report 
prepared by SITRA, October 2010) at 26
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b. Defining disability and learning difficulties

Like education, disability is a multifaceted concept that embodies different 

philosophical understanding. From the medical model to its socio-constructionist counterpart, 

disability is sometimes equated to impairment or a life full o f  tragedy, sometimes 

synonymous with human diversity, plurality or differentiation.

Unlike the concept o f education, disability and its educational component, the expression 

“special educational needs” , have been the objects o f definitions in Ireland, England and 

Finland. Although these definitions bring some clarity as to the philosophical approach 

adopted by a system, many difficulties remain in relation to the categorisation, assessment 

and assumptions about disability, human differences and normality.

To start with Ireland, the Irish legislative framework provides a definition o f  the 

concepts o f disability and special educational needs. The Disability Act 2005 defines 

disability as “a substantial restriction in the capacity o f the person to carry on a profession, 

business or occupation in the State or to participate in social or cultural life in the State by 

reason o f an enduring physical, sensory, mental health or intellectual impairment.” ' T h e  

expression “special educational needs” is similarly defined in the Education o f Persons with 

Special Educational Needs Act 2004 as “a restriction in the capacity o f the person to 

participate in and benefit from education on account o f an enduring physical, sensoiy, mental 

health or learning disability, or any other condition which results in a person learning 

differently from a person without that condition and cognate words shall be constm ed 

accordingly” . '”  Based on these two definitions, chapter 3 argued that the current Irish legal 

framework follows the premises o f the medical or deficit model o f disability, which focuses 

on the medical conditions and individual inabilities o f the person concerned. It refers to its 

bio-medical component, otherwise known as impairment. Although this approach is quite 

“disabling” for persons with disabilities, what is more ambiguous is the equation o f this 

medical approach to disability with the expression “special educational needs” .

See section 2(1) 
See section 1 
Supra, at 139

275



Arduin Sarah 
092639212

The situation in England is similar to that in Ireland. At first sight, one may be forgiven 

for arguing that England seemed to have rejected the medical approach to disability. Being 

the place where the social model o f disability has e m e r g e d , o n e  could believe that England 

would understand disability according to a more social perspective that would emphasise the 

interaction between internal factors, such as impairment, and external environmental, societal 

and cultural factors. In this context, it would conceive disability as being partly the result of 

the environmental structure and partly the resuh o f deterministic assumptions about disability, 

deficit and difficulties.'^® Based on this premise, it would require the English society to adapt 

to the individual needs o f children with disabilities and learning difficulties in order to 

integrate them fully into the mainstream. Unfortunately, England does not seem to have 

adopted this approach to disability, relying rather on the individual aspect o f a child’s learning 

difficulty and/or disability.

Two reasons may support this position. The first reason refers to the use o f the expression 

“special education needs” itse lf W hilst this expression was initially introduced in order to 

reduce the negative impact of labelling and focus on promoting learning,'^' its use has 

revealed to be incongruous, inadequate and counterproductive. It embodies a clear and direct 

reference to the hierarchical ontological dichotomy o f the medical model between what is 

normal and what is pathological -  that is, special.'®^ It remains inscribed in a within-child 

model and introduces a new overarching, vague and impractical category, that o f special 

needs.

In this context o f vagueness and impracticality, it was just a matter o f time before the official 

resurgence o f categories in the English educational policy. This reintroduction o f 

categories, which the Committee initially intended to eradicate, constitutes the second reason 

underlying the adoption o f the medical or within-child model in England. In 2003, the 

Department for Education and Skills introduced a classification o f areas o f special educational

See for instance, O liver, The p o lit ic s  o f  d isab lem en t  (M acm illan, 1990); and Barnes, D isa b le d  P e o p le  in 
B rita in  a n d  D iscrim in a tion  (London: Hurst and Calgary, 1991)

See, chapter 4, at 178
The W arnock R eport, Departm ent for Education and Scien ce (1978); see also, N orw ich , “P erspectives and 

Purposes o f  D isab ility  C lassification System s: Im plications for Teachers and Curriculum and P ed agogy” in 
Florian and M cLaughlin, D isa b ility  C lassifica tion  in Education: Issues a n d  P ersp ec tive s  (Corwin Press, 2 0 0 8 ) at 
132

On the hierarchical ontological dichotom y betw een normal and pathological, see  chapter 1, infra  at p. 8.
For further details on these tw o issues, see infra  chapter 4, at 165 

'*’‘'S e e  also, Terzi, “ B eyond the D ilem m a o f  Difference: The Capability Approach in D isability  and Special 
Educational N eed s” in Florian, su pra  161, at 247
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n e e d s . I n s t e a d  o f referring purely to medical categories o f disability, the government 

introduced four categories that are more or less specific to the education s y s t e m . T o  date, 

these categories refer to (i) cognition and learning needs, (ii) behavioural, emotional and 

social development needs, (iii) communication and interaction needs and (iv) sensory and/or 

physical needs.

The government justified this reintroduction as being a tool facilitating schools and local 

education authorities in recording children with educational n e e d s . T h e  government 

guaranteed that this tool would not be used for describing the types o f provision, or making 

decisions about the identification o f children as having special educational needs or reviewing 

provisions for these c h i l d r e n . I n  reality, this reintroduction o f subcategories within one 

overarching category has led to the proliferation of su b ca tegories,w h ich  are medically 

based and continue to equate the three concepts o f learning difficulty, disorder and 

impairment.

Based on this classification, it is manifest that England has not departed that much from the 

medical model o f disability.’’  ̂ If it has eradicated the use o f the concept “disability” in its 

educational policy, key terms such as learning difficulties, disorder and impairment are still 

used synonymously. As observed in the Irish education system, this equation implies that 

having a disorder, impairment or some types o f learning difficulty will necessarily lead to 

special educational needs.

Department for Education and Skills, Data Collection by type o f  Special Educational Need  (2003)
Some are identified in medical terms (autism), whilst others are purely specific to the educational system 

(severe and moderate learning difficulties). For further details on the classification, see the Department for 
Education, supra 165, at 1 
'^Mbid 

Ibid
Norwich, supra 161, at 133
In the first dimension, there are four categories (i.e. specific learning difficulty, moderate learning difficulty, 

severe learning difficulty and profound and multiple learning difficulty); in the second dimension, there is one 
subcategory, namely emotional and behavioural difficulty; in the third dimension, there are 2 subcategories 
(speech, language, and communication needs and autistic spectrum disorder); and in the fourth dimension there 
are four subcategories (visual impairment, hearing impairment, multisensory impairment and physical 
disability). See Department for Education, supra 165, at 1

For instance, in the four dimensions mentioned in the Data Collection by type o f  Special Educational Need  
(Department for Education, supra 165), each dimension refers to a different concept. In the category o f 
cognition and learning needs, the key concept is learning difficulty. In the third category o f communication and 
interaction needs, the key concept is disorder. Finally, in the last category of sensory and/or physical needs, 
reference is made to impairment and disability.

One will further note that the definition of disability given in the Disability Discrimination Act 2005 wholly 
refers to the medical model of disability. According to section 1 o f the Act, disability refers to “a physical or 
mental impairment which has a substantial and long term adverse effect on (the person’s) ability to carry out 
normal day-to-day activities”. See also, section 6(1) of the Equality Act 2010, which defines disability in the 
exact same terms.
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Interestingly, Finland does not refer to the expression “special educational needs” in its 

education system. The Finnish government published in 2007 a new strategy for the 

development o f inclusive e d u c a t i o n . T h i s  new strategy illustrates the progressive ethos o f 

the Finnish education system. Instead o f referring to the concepts o f learning difficulties and 

special educational needs, the new legislation refers to the common expression o f “individual 

needs” . T h i s  shift in the use o f terms manifests a shift in the nature o f the philosophical 

debate in Finland. Instead o f referring to the medical connotation that the expression “special 

educational needs” embodies, the new Finnish legislation enhances the pedagogical nature o f 

additional educational support services. As this support is widely used in the Finnish 

education system, additional educational support services are nothing that special for Finn 

students. In fact, individual needs are identified as being temporary and part o f the natural 

process o f learning. They may be overcome, or significantly lessened, provided that 

additional support services are adequate to the student’s d i f f i c u l t i e s . A s  advocated in 

chapter 5, the Finnish govemment identifies children with disabilities and/or learning 

difficulties as first and foremost children and thereafter children with disabilities and/or 

learning difficulties.

In essence, what the issue o f definition reveals is that understanding disability according 

to a progressive and ethical ethos is more a societal problem than a definitional problem. 

Disability is about plurality, diversity and differentiation. It is about recognising, 

differentiating and adapting to the individual needs o f every child. In this context, there is no 

room for classification, no room for terms such as special or normal, no room for shame and 

disgust and therefore no room for a societal stigma. As N ussbaum ’s examination o f the role 

o f shame in social life s u g g e s t s , t h o s e  who fall behind the class and, generally, who lose in 

the educational marketplace are subsequendy stigmatised as having some types o f special

Chapter 5, at 229
See the B asic Education A ct, as reform ed in 2010  (1 1 3 6 /2 0 1 0 ) and the A m endm ents and A dditions to the 

N ational Core Curriculum for B asic Education (F innish N ational Board o f  Education, 2011)
Ibid at § 5.3 at 22 
Chapter 5 at 221
N ussbaum , H iding  from  Humanity': D isgu st, Shame, a n d  the Law’ (2 0 0 4 , Princeton)
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educational needs.’’* This deterministic assumption about the ability o f children to learn has 

significant impacts not only on the pupils, their self-esteem and self-worth, but also on the 

way teachers see these children and on the way they believe in the ideal o f inclusive 

education, understand it and implement it in their classroom.

c. Defining the concept o f inclusion

Like education and disability, inclusion is a complex process that embodies at its core a 

very progressive philosophy if  adequately interpreted.

When this concept was initially introduced in the Salamanca Principles, its definition was 

somewhat ambiguous and therefore led to different interpretations.”  ̂ The Salamanca 

principles affirmed the right o f every child to learn together, “wherever possible, regardless o f 

any difficulties or differences they may have.” '^° Some countries have interpreted this 

principle of inclusive education as referring to the place where the child should be taught. 

England and Ireland have both adopted this approach to inclusion, focusing on the right o f 

children with learning difficulties to be placed in mainstream schools and to participate in 

mainstream activities alongside their peers.'*'

Other countries have rejected this approach and interpreted the concept o f  inclusion as 

referring to the right o f the child to learn meaningftilly and successfully in the best suited 

environment. Finland represents a manifest example in that regard. W hat matters in Finland 

is not where the child is being educated; rather what is at stake in Finland is how the child is 

being educated and therefore how a quality education may be provided for him or her.'*^

Florian, “Reimagining Special Education” in Florian, The SAGE Handbook o f  Special Education, supra  92, at
16

UNESCO, The Salamanca Statement and Fram ework fo r  Action on Special N eeds Education adop ted  by the 
W orld Conference on Special Needs Education: A ccess and Quality (Salamanca, Spain, 7-10 June 1994)

Ibid at paragraph 7, at 11
The emphasis on the mainstream school as the principle is manifest in both the Special Educational Needs 

and Disability Act and the Education for persons with Special Needs Act. Both make attendance to a special 
school or special class the exception.

Chapter 5, at 221 onwards
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Very often, the place and the process o f learning meaningfully coincide. Very often, a 

child will learn meaningfully and successfully alongside his or her peers. Nonetheless, in 

some cases, a child will learn more meaningfully and successfully in a separate setting, being 

a separate class or a separate school. The case o f Finland has again proven successful in 

providing education for children with behaviour and developmental difficulties in separate 

settings.'*^ The point that this example was emphasising is that every child is different, but 

every child has the capacity to learn meaningfully and successfully, regardless o f his or her 

learning difficulties, disabilities or learning capacities. External factors such as the size o f the 

class, the number o f teachers and pupils present in the class and the number o f schooling 

hours per day play a significant role in maximizing the learning capacity o f every child. For a 

child to learn successfully, he or she needs the help o f the teacher, school, and parents. He or 

she needs to have access to a positive learning environment; be identified as a person with 

individual needs, rather than with special needs; and finally he or she needs to receive 

adequate educational and non-educational support services that would be appropriate to his or 

her individual needs and enable him or her to learn meaningfully and successfully.'*^

W hat the Irish and English approaches have highlighted is that inclusion is too often 

misunderstood -  it is too often confused with the concepts o f participation and integration. 

To some extent, this confusion stems directly from the redaction o f the Salamanca Statement, 

which seems to equate the concept o f inclusion with that o f integration. According to 

paragraph 6, the Statement indicates that “the integration o f children with special needs is best 

achieved within inclusive schools”, which “provide a favourable setting for achieving equal 

opportunity and full participation” .'*^ From this redaction, it is patent that inclusion, 

integration, participation and equality o f opportunity are considered as synonymous concepts 

that embody the same philosophical movement, that o f  equity and human rights.'*^

See Jahnukainen, “E xperiencing special education -  Form er students o f  classes for the em otionally  and 
behaviourally disordered talk about their sch o o lin g ” (2 0 0 1 ) 6 E xperien cin g  S p ec ia l Education , E m otional a n d  
B eh aviou ra l D ifficu lties, N o. 3 , 150

Interestingly, this em phasis on external support is particularly m anifest in the Salam anca Statem ent. For 
instance, the second part o f  paragraph 7 affirm s that “Inclusive sch oo ls m ust recognise and respond to the 
diverse needs o f  their students, accom m odating both different sty les and rates o f  learning and ensuring quality  
education to all through appropriate curricula, organisational arrangem ents, teaching strategies, resource use and 
partnerships with their com m unities. There should be a continuum  o f  support and services to match the 
continuum  o f  special needs encountered in every sch oo l” (su p ra  179, at 12).

Supra, at 226
According to paragraph 6, “inclusion and participation are essential to human dignity and to the enjoym ent 

and exercise  o f  human rights” (su pra  179, at 11).
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Unfortunately, this equation is misleading for the philosophy underpinning the concept of 

inclusion is radically different from the principles embodied in the concept o f integration. 

Integration is about equal access to the same place and therefore about equality in 

participation. It embodies a formal approach to equality and requires persons with disabilities 

to adapt to society. Inclusion, on the other hand, is about equality o f opportunity, and more 

precisely about equity and social justice. It is about providing the same opportunity for every 

child to learn meaningfully and successfiilly. In this context, inclusion is conceived as a tool 

to realise equity in education and guarantee social justice and respect for human rights. The 

placement issue becomes a secondary theme that only aims at implementing effectively the 

ideal o f equity. In this context, special schools and inclusion are just two sides o f the same 

coin. Both aim at guaranteeing a quaUty education for all and implementing equity in 

education.

It is regrettable that very little attention has been paid to this philosophical distinction between 

an inclusive environment and an integrative environment. A clear definition o f inclusion as a 

human rights concept would have probably resolved the current ambiguity that characterises 

the Enghsh and Irish educational policies.

Both govemments believe that their educational policy is guided by the ideal o f inclusion. In 

actual fact, their policy is guided by the philosophy o f integration, emphasising the place 

where the child is taught rather than the process o f how he or she should be taught. Both 

policies make education in mainstream schools the principle and therefore the norm. This is 

particularly patent when one reviews the writing o f their legislation. In Ireland, a child with 

special educational needs shall be educated in a mainstream school, unless it is contrary to his 

or her best interests and the interests o f o t h e r s . S i m i l a r l y ,  in England, a child shall be 

educated in a mainstream school, unless it is contrary to the wishes o f  the parent and the 

interests of other children.'^® Interestingly, the Irish and English legislation refer to the best 

interests of the child in order to justify a placement in a special school. Coupled with the 

marketization o f their education system and their consumerist framework, the best interests o f

To name but a few , this ambiguity has been obsei^ed in England, Ireland, the United States, Norway, France 
and Italy.

Section 2 o f the EPSEN Act 
Section 1 o f the SEND Act
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the child becom e the best interests o f  the parents and ultimately the best interests o f  the 

schools.

It is now w ell accepted that educational policies that are consumer-based,'^' rights-based'^* 

and/or management-based'^^ embody the philosophy o f  integration. In any o f  these policies, 

the identification o f  the special needs o f  a child w ill allow  him or her to claim certain rights, 

such as the right to participate in mainstream activities or the right to receive additional 

resources. M edical classification becom es a tool to secure a particular placement or level o f  

resourcing and ultimately satisfies the interests o f  parents and society, more than the interests 

o f  children.'^"'

One has to remember that disability, education and inclusion are all human rights 

concepts. They are interconnected and complement one another. Inclusion is the ultimate 

outcome o f  a progressive, humanistic and ethical approach to disability rights in education. 

Therefore, in order to establish this ethos, one has to first understand that, i f  a learning 

difficulty is an individual disadvantage in certain aspects o f  education, it becom es only a 

disability when the educational environment is inappropriate and unreceptive to the individual 

difference. To quote Terzi, “it becom es a potential restriction in functionings and therefore a 

disability”.

On this consumerism and marketization approach, see supra at 21, and Kirby, supra 107, at 217 
The consumerism approach, which was initiated in the 1990s in England, is based on the view that service 

users should have the major say in the nature and delivery of public services. Applied to the education sphere, 
this means that parents have the final say in relation to the education of their child. For further details, see 
Riddell, “The classification o f pupils at the educational margins in Scotland: shifting categories and 
frameworks” in Florian and McLaughlin, supra 161, at 113.

The legal approach is characterised by its pursuit o f fair outcomes. It posits that, if a child is identified with a 
certain learning difficulty, then a right to a particular sort o f provision may emerge from this identification. For 
further details, see part I o f this chapter.

The managerialism approach refers to a framework, whereby management promotes the regulation and 
measurement o f public services with the view to increase efficiency, effectiveness and value for money. This 
means that schools have targets set up by the government and if they do not attain the expected outcome, 
management sanctions will be applied in the form of financial penalties, special measures or in the worst case 
scenario the closure o f the school concerned. For further details, see Riddell, supra 191, at 111-114.
' ’^'ibid, at 115

Terzi, supra 164, at 255
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In this context, establishing an inclusive educational policy requires more than just ensuring 

equal participation in the learning environment. It requires a structure that ensures equality in 

learning. This structure may be provided by establishing clear and progressive definitions o f 

disability, education and inclusion. It may also be established by changing the attitudes, 

beliefs and assumptions o f educational professionals and, more precisely, o f teachers. If  

schools and teachers reflect and enact the dominant ideologies and values o f the culture and 

society in which they live, these beliefs and assumptions may be successfially challenged and 

changed.

As it stands, too many teachers are invaded with deterministic assumptions about ability, 

disability and talent. This observation is particularly patent in liberal countries, such as 

England, Ireland and the United States. The teaching methods in these latter countries are 

often influenced by ability-labels and ability-based practices'^’ and therefore embody the core 

assumptions o f the medical model o f disability. Changing the way teachers perceive 

differences, abilities and, a fortiori, disabilities is the second precondition for the 

development and successful implementation o f a humanistic and progressive approach to 

disability rights in education.

2. Refin ins the role, status and leadership o f  the teaching workforce

The study o f the Finnish approach to disability rights in education has revealed how 

important teachers are in defending and promoting disability rights in education. It has 

demonstrated that, by providing teachers with an appropriate training, by recognising them as 

professionals and leaders and by awarding them some autonomy in the implementation 

process o f educational provision, a government transforms its teaching workforce from being 

merely automaton to independent experts with significant skills and knowledge about how to 

instruct, nurture and increase the learning capacity o f every child.'^* Finnish teachers are 

respected, trusted and trustful. Parents trust their ability to adapt their teaching m ethods in

Gallagher, “Challenging orthodoxy in special education: on longstanding debates and philosophical divides”, 
in Florian, supra 93, at 521

Hart, Drummond and McIntyre, “Learning without limits: constructing a pedagogy free from determinist 
beliefs about ability” in Florian, supra  92, at 500

Chapter 5, at 214
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light o f children’s individual differences in learning; they further respect them for increasing 

the learning capacity o f their child.

Interestingly, this correlation between a progressive and ethical approach to teaching and the 

positive learning outcomes o f students has been further observed in South Korea, which 

scores with Finland the highest points in international t e s t s . W i t h o u t  providing an in-depth 

analysis o f the South Korean education system, two points are worthy o f mention. In many 

respects, the Finnish education system and the South Korean education system differ 

significantly from one another. For instance, South Korea has a very rigid curriculum; its 

education system relies on numerous assessments o f students and requires them to spend an 

incredible amount o f hours studying outside the official teaching h o u r s . I n  contrast, 

Chapter 5 has demonstrated that Finland has established a very flexible curriculum; its 

education system does not assess its students and does not require any homework to be done 

once the official day is over.^”' Therefore, at first sight, it seems that the two leading 

countries have established opposite education systems. Nevertheless, besides these 

differences, the two countries converge on one aspect: the importance assigned to teaching 

and the efforts put into teacher recruitment and training.

Both countries obtain their annual teacher intake from the top 10% (Finland) and 5% (South
202Korea) o f their graduating students. The reason, which underlies this attraction from the 

best students, refers to the particular status that is recognised to teachers in both countries. In 

both countries, teachers are highly qualified, treated like professionals and trusted by children, 

parents and their s o c i e t y . A s  they benefit from appropriate training that provides them with 

appropriate knowledge and skills, they believe that they can increase the learning capacity o f 

every child and do increase it in practice.

The learning Curve -  Economist Ranking 2012  (report published by Pearson)
It is believed that, once the formal day is over, the majority o f  students go to private grammar schools to 

further study. The new policy introduced by the government recently now prohibits grammar schools to be open 
beyond 10pm. Ibid at 41

Ibid. According to the Economist report, “Italians go to school three years longer” than Finnish children.
Ibid at 27
Whilst teachers in South Korea have a salary that corresponds to twice the national average, Finnish teachers 

in contrast have a national average salary that is way below the OECD average. To give some figures, the 
maximum salary o f  a Finnish teacher in primary education in 2010 was 39 702 S, while a South Korean primary 
teacher got 74,149S, an Irish teacher 60,758S, an English teacher 4 4 ,MSS, an American teacher 52,137S, a 
French teacher 48,296$ and a German teacher 61,209S. The average o f  the EU 21 was 44,907S and the OECD  
average was 45,100$. See OECD, Education at a Glance 2012  (2012, Paris).
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This relationship between believing, knowing and doings®'* is paramount for the purpose 

o f  educating meaningfully students with learning difficulties and disabilities in an inclusive 

environment. W hat teachers know influences what they believe and what they believe 

ultimately influences what they do in the classroom. Jordon, Schwartz and M cGhie have 

provided a powerful analysis o f  this relationship between teachers’ beliefs and their feeling to 

be responsible for the teaching o f every student.^®^ Their study demonstrates that those 

teachers whose assumptions are based on the pathos o f the leamers^^^ tend to attribute the 

difficulties some children may experience in the learning process to their internal and fixed 

characteristics, which cannot be changed by the teachers and are beyond their expertise.^'^’ 

Following this perspective, teachers are usually pessimists about their qualification to teach 

these children and usually prefer to refer these children to specialist expertise outside the 

classroom.

The net effect o f these beliefs is that mainstream teachers do not see themselves as being 

responsible for the education o f the entire school’s cohort. They focus rather on the progress 

o f some students or most o f them to the detriment o f o t h e r s . T h i s  attitude is particularly 

prevalent in Ireland and England. Interestingly, teachers in both countries hold deterministic 

assumptions about the ability o f  certain children to acquire knowledge and therefore to 

l e a r n . T h e y  believe that children bom  with a limited amount o f intellectual power may not 

benefit from the “normal” teaching methods available to children without learning difficulties 

in a way that is as efficient and effective as it is for them.^'° Consequently, mainstream 

teachers are generally reluctant to the idea o f including children with learning difficulties and 

disabilities in their classroom and rely heavily on ability-grouping practices.*" For instance, 

in England, schools inspectors are trained to check that teaching is provided according to the 

intellectual ability o f the students and differentiates the “more able” , the “average” and the

This relationship between knowledge, belief and the practice has been the focus o f  many studies conducted 
by Jordon, Schwartz and McGhie, in Preparing Teachers fo r  inclusive classroom  (Richmond, 2009); see also 
Florian, Young and Rouse, “Preparing teachers for inclusive and different educational environments: studying 
curricula reform in an initial teacher education course” (2010) 14 International Journal o f  Inclusive Education, 
No. 7, 709; and Florian and Black-Hawkins, “Exploring inclusive pedagogy” (2011) 37 British Educational 
Research Journal, No. 5, 813

Jordon, Schwartz and McGhie, supra  204
They call this approach the “pathognomonic perspective” (ibid at 538).
Ibid
Ibid
See NCSE Supporting students with Special Educational Needs in Schools (Paper No. 4, May 2013); see also, 

Hart, Drummond and McIntyre, “Learning without limits: constructing a pedagogy free from determinist beliefs 
about ability” in Florian, supra  93, at 499

Jordon, Schwartz and McGhie, supra  204 
^"Ibid
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“less able” p u p i l s . P u t  another way, ability grouping seems to be highly encouraged by the 

English government and is said to be the principle for effective teaching in secondary 

schools.

This preference for ability grouping seems to be similarly the principle in Irish secondary 

schools. In a 2007 report funded by the National Council for Curriculum and Assessment and 

the Gender Equality Unit o f the Department o f Education and Science, it was advocated that, 

although ability grouping may have negative impacts on some students’ achievements, this 

approach should remain the norm.^''^ As it stands, Irish secondary schools use this ability- 

based practice, which seems to be more pronounced when students start their first national 

examination in their third year.''^  The latest PISA results show that almost all students are 

grouped by ability for mathematical classes, 50.4% for all classes and 47.2% for small 

classes.^'^

The net effect o f adopting an ability-based practice is that teachers assume a stable relation 

between the present and the f u t u r e . A s  they view knowledge as acquired instantly and over 

a short period o f time, children who do not acquire this knowledge instantly are often viewed 

as not learning. '̂®* In this context, teachers believe that there is nothing that they can do to 

change this pattern and eventually increase the learning capacity o f these pupils. They see
219themselves powerless when confronted to this fatalism.

Hart, Dixon, Drummond and McIntyre conducted a study analysing the power o f  teachers to “transform” the 
learning capacity o f  every child, including children with learning difficulties and disabilities. In their study, they 
asked 9 primary and secondary teachers to explain their teaching approach. Most o f  the teachers interviewed 
showed a strong commitment to adopt an inclusive pedagogy that would enhance the learning capacity o f  every 
child in their classroom. The major problem pointed out by these nine teachers referred to the official 
enthusiasm for ability labelling and the “narrowed focus on standards rather than achievement in its widest 
sense”. See Hart, Dixon, Drummond and McIntyre, Learning without limits (2004, Open University Press); see 
also, Hart, Drummond and McIntyre, supra  209, at 499.
■'^According to the White Paper, Excellence in Schools (Department for Education, 1997, at 38), “unless a 
school can demonstrate that it is getting better than expected results through a different approach, we do make 
the presumption that setting should be the norm in secondary schools.”

Smyth, Dunne, Darmody and McCoy, Gearing Up For The Exam? The Experiences o f  Junior Certificate  
Students (NCCA, 2007)
^ '^ I b i d

OECD, PISA results in Ireland (Paris, 2013)
Hart, Drummond and McIntyre, supra  209, at 500 
Jordon, Schwartz and McGhie, supra  204, at 539-540  
Hart, Drummond and McIntyre, supra  209, at 500
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In contrast, teachers who consider that the relationship between the present and the 

future is unstable and therefore can be changed will often hold a less deterministic assumption 

about ability, talent and therefore disability.^'^ Studies have demonstrated that teachers who 

reject these pessimist assumptions feel generally more responsible for instructing all their 

students, not only some or many to the disadvantage o f others.‘^’ They view knowledge as

being acquired gradually and incrementally overtime, implying that learning is a lifelong
222process.

Teachers in Finland have adopted this latter approach to teaching and to the principle of 

lifelong learning. They feel responsible for the education o f the entire schools’ cohort, not 

only for a majority o f children to the detriment o f the rest. They believe that, by providing an 

appropriate education, they can change and increase the learning capacity o f every child.‘*̂  

They believe that they are rightly qualified to teach every child meaningfully and successfully 

and possess the knowledge and skills to differentiate their pedagogical strategies in light of 

their students’ individual educational needs.^^"* If additional teachers may be present in the 

classroom, it is only in support o f the main teacher, whose function is to ensure that every 

student receives a meaningful and successfial e d u c a tio n .C o lla b o ra tio n s  between teachers, 

schools, parents, children and the community become paramount for ensuring a progressive 

and humanistic teaching practice.

Relying on this analysis, coupled with the “transformability approach” developed by 

Hart, Dixon, Drummond and Mclntyre,^^^ a few comments are worth mentioning before 

concluding this chapter. First, governments have to appreciate the fact that deterministic 

beliefs and assumptions o f  teachers about ability, disability and progress hamper the 

successful implementation o f  an inclusive pedagogy. Several authors have assimilated 

effective inclusion with effective teaching practices overall.‘ They argue that inclusion is 

not aimed at providing a good education to some children, namely those with learning

Ibid
Jordon, Schwartz and McGhie, supra  204, at 539-540  
Ibid
Chapter 5, supra at 214 

^^^Ibid 
Ibid
Hart, Dixon, Drummond and McIntyre, supra  209, at 166 
Jordon, Schwartz and McGhie, supra  204, at 538
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difficulties and disabilities, in an inclusive environment; rather inclusion is aimed at 

enhancing the quality o f education for everyone in the classroom.^'* In this context, the 

adoption o f an inclusive approach to teaching suggests an adoption o f an effective teaching 

practice for every child. Inclusive practices necessarily benefit all students, not some in 

particular at the disadvantage o f others.

As it stands in England and Ireland, teachers are influenced by deterministic assumptions that 

are further conveyed by the school itself, its staff, policy and the national approach to 

inclusion. To change this attitude and adopt a more inclusive practice, negative 

assumptions need to be questioned. Teachers need to reflect on the reliability and 

sustainability o f these pessimistic beliefs about ability, talent and disability. Hart, Dixon, 

Drummond and McIntyre have demonstrated that deterministic assumptions have great 

negative impacts on pupils, their self-esteem and therefore their ability to leam.*^^ Ability 

labelling deprives pupils o f a sense o f competence, self-esteem and personal efficacy.'^' It 

reduces their sense o f power and control and often stigmatises them by reducing their dignity 

and self-worth to a range o f categories that they cannot control.

The net effect o f this ability-based practice on teachers is that teachers hold certain learning 

expectations depending on the students’ intellectual ability to acquire knowledge and 

therefore to learn. Research suggests that teachers create different types o f learners by 

believing that they have different intellectual abilities and by teaching them accordingly.' 

This approach subsequently increases and perpetuates inequalities amongst children.

Accordingly, transforming negative attitudes towards a more progressive teaching 

approach requires teachers to rebalance the importance o f internal influences with the 

importance o f external influences. This rebalancing exercise ultimately discredits the medical 

model, which gives preference to internal factors over external influences, and the social 

model, which overestimates the importance o f social external factors. Teachers and schools 

need to recognise that learning is shaped by both factors, internal and external, individual and

Ibid
Studies have revealed that the head teacher appears to be very influential in that regard (Jordon, Schwartz and 

McGhie, supra  204, at 540)
Ibid
Hart, Dixon, Drummond and McIntyre, supra  209, at 22
Ibid at 32
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collective. They need to discredit the idea o f a fixed, inherent and essential ability for this 

idea does not represent a static law o f human nature. It is unsustainable to believe that some 

students are bom  with a very high intellectual power, whilst others are bom  with a less strong 

power, which may justify their difficulties in the leaming p r o c e s s . A s  Hart et others point 

out, this template is a mere justification for understanding the nature o f human difference.

Teachers need to recognise that they have the power to transform  this fixed pattern and 

increase the leaming capacity o f  every student. They need to view students as equal human 

beings, with equal human worth, but with different leaming capacities, talents and interests. 

Accordingly, they need to understand difference, disability and individual needs as the 

manifestation o f human diversity. Once this attitude is adopted, teachers will believe that 

they can lift the limits o f l e a r n i n g , e n h a n c e  leaming opportunities and more importantly 

empower children to become active agent in their leaming process.

Secondly, governments in general and teachers in particular need to appreciate the 

importance o f epistemological beliefs about knowledge and how learning proceeds."^* Many 

teachers believe that knowledge and a fortiori leaming follow an instantaneous process that is 

acquired quickly and over a short period o f time."^^ Students who do not acquire knowledge 

instantaneously are often viewed as not leaming. At best, this approach to leaming 

oversimplifies the complexity o f  acquiring knowledge; at worst it significantly reduces the 

leaming potential and leaming capacity o f children with severe and profound leaming

Ibid at 16 
Ibid
On the notion o f  human diversity. Sen reminds us that human beings are diverse in three fundamental ways 

(Sen, Inequality Reexamined, 1992, Oxford: Clarendon Press). First, we are different with respect to our 
personal characteristics (that is, gender, age, physical and mental strength, talents, potentials and so on). 
Secondly, we are different with respect to our external circumstances, which are linked to the climate o f  our 
environment, our culture, our social and environmental arrangements, our inherited wealth and possessions and 
so on (Sen, at 1, 20 and 27-28). Finally, we are different with respect to our ability to convert resources into 
valued functionings (ibid at 85). For example, someone who has a lactose sensitivity or gluten sensitivity needs 
to avoid eating certain food in order to ensure the correct functioning o f  his or her digestive system.

Hart and al believe that educators whose thinking is influenced by social and interactive perspective on 
educational difficulties w ill recognise the core idea o f  transformability, which refers to: “refusing to accept the 
inevitability o f certain difficulties and limitations; feeling inspired by a sense that what happens in the present 
can change the path o f  future development; and using the knowledge, creativity and expertise in partnership with 
students to search for ways to enable leam ing to be more successful”(Hart, Drummond and McIntyre, supra  209, 
at 511).

On co-agency, see the Foucauldian approach developed in chapter 2 and Hart, Dixon, Drummond and 
McIntyre, supra 209, at 200

For further analysis on this, see Jordon, Schwartz and McGhie, supra 204, at 539-540  
Ibid
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difficulties. As these children do not acquire knowledge as quickly and immediately as other 

children, it is too often assumed that they have stopped from learning and will never acquire 

knowledge.

The alternative approach to this belief, and the one that this chapter advocates, is to adopt a 

Deweyan approach to the issue. Knowledge and the process o f learning shall be identified as 

a slow but consistent individual intellectual process that extends over an unlimited period o f 

time.^"" Accordingly, learning shall be identified as idiosyncratic. Its process is peculiar to 

every child. In this context, it is inevitable that some children will learn faster than others. 

The role o f the teacher is to follow the pace o f development o f every child, respect it and 

ultimately maximize the learning capacity o f everyone, without hierarchizing or categorising 

the diverse individual needs o f children.

Teachers are required to avoid focusing on the instant achievement or progress, if  any, and 

focus instead on the progressive and consistent development o f the pupil’s learning capacity. 

They may use assessment tools, but these tools shall be best viewed as feedbacks that inform 

the teacher o f where the student is and how he or she can maximise the learning capacity o f 

this student. In this sense, assessment becomes an inclusive tool that enables teachers to 

reconsider the appropriateness o f their teaching methods in light o f their students’ pace o f 

development. As we saw in Chapter 5, this approach to lifelong learning and assessment is 

the cornerstone o f the Finnish education s y s t e m . F i n n i s h  teachers believe that every 

student has the capacity to learn and actually learns, even though at a different pace and 

following a different teaching m e t h o d . I n  this context, the onus is on teachers to respect the 

pace o f development o f their students and to adapt their teaching methods so as to stimulate 

the learning capacity o f  every one o f them.

Once this approach to knowledge and to the idiosyncratic nature o f learning is adopted, 

teachers may redefine their role and view themselves as being responsible for the learning 

success o f every student in their classroom, not only o f some or most students leaving aside 

the others. Drawing directly from the findings o f the Finnish approach to education and o f

See the argument developed by the State in the O ’Donoghue case, supra, chapter 3, at 119
This approach is very similar to the Deweyan approach to education, supra, at 89 onwards
Chapter 5, at 219
Ibid at 223
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the transformability approach developed by Hart et others, this thesis argues that teachers who 

hold progressive and humanistic views about education can increase the learning capacity of 

every child. It believes that every student can learn and become a better learner if  teachers 

stimulate their intellectual ability. In this context, teachers and pupils become partners in the 

same learning enterprise. Their relationship is a horizontal one that respects the 

individuality o f the child, views the world from the child’s perspective and ultimately trusts 

him or her as a co-agent in this jo in t enterprise. This Foucauldian approach to the relationship 

is essential for transforming a teaching approach into a more progressive, effective and 

inclusive pedagogy.

Finally, governments need to recognise that, whilst teachers may change the learning 

capacity of pupils, they are unable to do the job on their own. Collaboration is needed. Not 

only do teachers need to collaborate with pupils to transform their learning capacity, they also 

need to collaborate with other professionals, parents and the community at large. In this 

sense, collaboration makes education a collective good that respects the dignity o f every 

learner as a full member o f the community o f the classroom.

Changing the attitudes, beliefs, assumptions and teaching methods o f  teachers is not an 

easy task. Studies have shown that many teachers enter the profession with firm beliefs about 

teaching and learning. These beliefs are obviously difficult to change. Nonetheless, it is 

essential that the training o f teachers and their in-service preparation challenge these beliefs. 

It is essential that teachers view themselves as responsible for the education o f every child 

and therefore as properly qualified for educating every child. As m entioned above, inclusive 

pedagogy is about how effective a teaching practice is for every child. It answers the question 

o f how one can transform the learning capacity o f every child in light o f  his or her individual 

needs, his or her state o f mind and in Hght o f the classroom conditions.

See the Foucauldian approach to education, supra, chapter 2, at 97
See, Pajares, “Teachers’ beliefs and educational research: Cleaning up a messy construct” (1992) 62 Review  

o f  Educational Research, No. 3, 307; Richardson, “The role o f  attitudes and beliefs in learning to teach” in 
Sikula, Buttery, and Guyton, H andbook o f  research on teacher education (1996, N ew  York: Simon & Schuster 
MacMillan) at 102; Tillema, “Integrating knowledge and beliefs: promoting the relevance o f  educational 
knowledge for student teachers” in Hoz, and Silberstein, Partnerships o f  schools and institutions o f  higher 
education in teacher development (1995, Jerusalem: MOFET) at 9; and Jordon, Schwartz and McGhie, supra  
202, at 540
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Teaching students with learning difficulties does not require additional knowledge or skills, 

nor does it require a special education system on the margin o f the general education system. 

It only requires a shift in attitude about human difference, a shift in belief about learning 

capacity and a shift in teaching methods. It is about making available to every one what is at 

the moment available to some to the detriment o f others. It is about changing the vocabulary 

used and replacing concepts such as special education, learning difficulty and special 

educational needs with more progressive concepts such as learning capacity, individual needs 

and additional educational support services.''*^ These latter concepts do not embody any 

reference to categories, which have proven inadequate and useless for the purpose o f 

education,'”*̂  and more importantly they force teachers to recognise how diverse, plural and 

individual learning is.

CONCLUSION

The comparative study between Ireland, England and Finland has revealed that 

establishing an inclusive education system for all is determined by several factors: conceptual, 

political, legal and practical. It is the interaction o f all these factors that frame the current 

shape o f an education system. Schools in general and teachers in particular reflect and enact 

the dominant ideologies present in their society. Therefore, changing teachers’ ideologies 

requires refining the government’s ideology in relation to education, disability and the law.

This chapter has intended to demonstrate that establishing an inclusive system guaranteeing 

education for all is not an impossible task. Nor does it require an expensive use o f public 

resources. Two final points are worthy o f mention in that regard. First, most o f the changes 

advocated in this chapter imply a mere reformulation o f the current definitions provided in the 

legislation. This requires the reformulation o f the concepts o f disability, education and 

inclusion towards more progressive and humanistic understandings. This reformulation.

This concept has been used by Hart, Dixon, Drummond and McIntyre, supra  209.
Supra at 273 onwards; see also, Norwich, supra  161.
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which is essential for establishing the foundations of, and therefore paving the way towards, a 

progressive, humanistic and ethical approach to disability rights in education, is a cost-free 

task.

Secondly, the previous chapter, coupled with the current one, has demonstrated that Finland is 

by far the only European country that has successfully established an inclusive education 

system for all. Interestingly, if  one looks at the percentage o f its GDP spent on education, one 

may be surprised at how average its expenditure is. To illustrate this latter point with figures, 

in 2008, the percentage o f the Finnish GDP spent on education was around 6.1%. This share 

also represents the average o f the OECD’s expenditure on e d u c a t i o n . I n t e r e s t i n g l y ,  

Ireland’s expenditure on education was, in 2008, just under the average o f the OECD, with 

around 5.8% o f its GDP.^"*  ̂ Based on these figures, one could be forgiven for assuming that 

establishing an inclusive education system in Ireland would not require a higher amount o f 

public expenditure compared to what is already provided. Rather, it would only require a 

better and more efficient distribution o f its public moneys so as to guarantee evenness in its 

education system and ensure quality education for all young Irish children, including those 

with learning difficulties and/or disabilities."^®

Perhaps the only significant change that is required and that may require some public 

investment is a reform o f teacher education. At present, teachers’ preparation remains wholly 

inadequate, especially in Ireland. Teachers do not have the appropriate attitudes, positive 

dispositions and relevant skills and knowledge to transform their teaching methods into more 

progressive and inclusive pedagogies that would cater for the needs o f every child in their 

schools.'^ '

To some extent, it is possible that the current teacher education programme contributes to the 

reproduction o f  inequalities within Irish s c h o o l s . I t  is possible that the programme 

available still conveys the idea that different kinds o f teachers are needed for different types

OECD, Education a t a Glance 2011 (Paris, 2011) at 57
Ibid
Interestingly, this point has been recently raised in the newly released report o f  the National Council for 

Special Education, Supporting students with Special Educational N eeds in Schools (Paper No. 4, May 2013), this 
report being further reviewed in the last chapter o f  this thesis.

For further details on teacher education reform, see Forlin, “Teacher education reform for enhancing teachers’ 
preparedness for inclusion” (2010) 14 International Journal o f  Inclusive Education, No. 7, 649, at 652

See Florian, Young and Rouse, supra  204, at 711
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o f children placed in different types o f schools. Therefore, a re-evaluation o f  the teacher 

programme seems essential for building the confidence o f teachers,'”  discrediting their 

current negative attitudes and a fortiori changing their teaching pedagogy.

This re-evaluation shall not only explore and conceive a new relationship between teacher 

education, issues o f social justice and equal educational opportunity; it shall also foster a new 

philosophy at its core that would address the diverse educational needs o f a heterogeneous 

class. In this context, inclusion shall be embedded within the entire programme o f  study and 

shall not constitute an area that is reserved for specialists."'’"' It shall be developed in 

connection with the general education system and shall refer to the learning capacity o f every 

child as a positive tool to guarantee a quality education for all.

In light o f this socio-legal and comparative analysis, some recommendations are 

necessary. The final part o f this thesis shall present and discuss the recommendations that are 

estimated essential for transforming any legal system into a more progressive, humanistic and 

therefore equitable system that would vindicate disability rights in education.

Studies conducted in Greece and Cyprus suggest that teachers are likely to be broadly in favour o f  inclusion 
as long as they have access to continuing professional development and can build up their confidence o f  working 
with children with diverse individual needs. See for Greece, Koutrouba et al, “SEN students’ inclusion in 
Greece; Factors affecting Greek teachers’ stance” (2008) 23 European Journal o f  Special Needs Education, No. 
4, 413 and Avramidis and Kalyva, “The influence o f  teaching experience and professional development on 
Greek teachers’ attitudes towards inclusion” (2007) 22 European Journal o f  Special Needs Education, N o 4, 
367; and for Cyprus, see Koutrouba et al., “Factors correlated with teacher attitudes towards the inclusion o f  
students with special educational needs in Cyprus” (2006) 21 European Journal o f  Special Needs Education, No. 
4, 381; and Hadjikalou et al., “The academic and social inclusion o f  oral deaf and hard o f  hearing children in 
Cyprus secondary general education: Investigating the perspectives o f  the stakeholders” (2008) 23 European 
Journal o f  Special Needs Education, No. 1, 17. Generally, see NESSE, Education and D isability/Special 
Needs : po licies and practices in education, training and employment fo r  students with D isabilities and Special 
Educational Needs and the European Union (Report prepared for the European Commission, 2012).

Forlin, supra  246, at 652
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CONCLUSION: HOW TO CHANGE?

In 1992, the then Minister for Education, Seamus Brennan, made the following opening 

statement in the Forward of the Green Paper on Education:

“If the Irish education system is to continue to deliver quality, it must constantly adapt 

to changing educational needs and to changes in the world it serves. At key times, there 

is a need to take a fiindamental look at the education system, and redirect it to reflect 

new needs as they emerge.” '

Over twenty years later, this statement introducing one of the most important comprehensive 

reviews of the Irish education system remains of significant relevance in today’s debate. It 

constitutes an accurate summary of the challenges that any legal system is facing if committed 

to deliver a good quality education for all. Now more than ever, legal systems in general and 

educational policies in particular have to adapt to the diverse needs o f the students’ 

population. Now more than ever, schools are heterogeneous and plural entities that welcome 

students from diverse socio-economic, ethical and religious backgrounds, with different 

talents, skills and learning capacities.

In this context, the challenge that Western societies are facing is double: first, it is a structural 

challenge that requires the legal system of one’s country to establish the framework necessary 

for ensuring a quality education for every child in the best suited learning environment; 

secondly, and more importantly, it is an attitudinal challenge that requires society and 

therefore its legal framework to reconsider its understanding of the relationship between 

disability, education and the law. It requires society to refine its values, ideologies and beliefs 

about difference, diversity, plurality and therefore disability in education.

' Department of Education, Education fo r  A changing World, Green Paper on Education (Dublin, 1992)
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The present conclusion aims at providing some recommendations that would overcome 

this double challenge and pave the way towards establishing an inclusive, progressive and 

humanistic legal system that would accommodate effectively and equitably the educational 

needs o f every child, including children with learning difficulties and disabilities, in the best 

suited learning environment.

These recommendations are particularly relevant in the case o f the Irish legal framework on 

disability rights in education. As mentioned in Chapter 3, significant positive changes have 

occurred in the development o f educational services for children with learning difficulties and 

disabilities in Ireland over the past two decades. In a statement made during the publication 

o f the latest report o f  the National Council for Special Education on how to better support 

students with special educational needs in schools,^ M inister for Education, Ruairi Quinn, 

reaffirmed the commitment o f  the current government to further improve the special 

education system and to consider all o f  the report’s recommendations, especially those in 

relation to the allocation o f resources.^ This statement, coupled with this latest report o f the 

NCSE, the recommendations o f  which will be further discussed in the present concluding 

chapter, are powerful manifestation o f how attitudes have significantly changed with regard to 

the education o f children with learning difficulties and disabilities in Ireland. From the 

recognition o f educational rights for these children to the signature o f the UN Convention on 

the Rights o f Persons with Disabilities, the debate on disability rights in education in Ireland 

is now firmly established and strongly advocated by parents, educators, activists and 

academics.

The submission o f this research project during the year 2013 is particularly apt considering 

the current circumstances: twenty years have now elapsed since the publication o f the first 

comprehensive review of the Irish special education system by the Special Education Review 

Committee in 1993. As m entioned in chapters 3 and 6, this report marked the beginning o f a 

new era in providing educational services for children with learning difficulties and 

disabilities in Ireland.'' Therefore, the author o f this thesis believes that the timing for 

reviewing what has been done in the past twenty years and what remains to be achieved in the 

coming years is particularly appropriate in these special circumstances. Its aspiration is to

■ NCSE, Supporting Students with Special Educational Needs in Schools (Policy Advice Paper No. 4, May 2013) 
 ̂Carl O’Brien, “Schools to be obliged to accept special needs students under new proposals” The Irish Times, 18 
May 2013

Chapter 3, at 113 onwards and chapter 6, at 246 onwards
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contribute to concrete actions at the national level and help the Irish government to move 

forward, promote disability rights in education and ensure a good quality education for all in 

the best suited learning environment.

The present socio-legal comparative study has intended to bring some insights into the 

major issues that arise when reviewing the complex relationship between disability, education 

and the law. It has attempted to explain how epistemological beliefs about disability, 

normality and education shape the values of our society and ultimately influence the structure 

of our education system, its legal framework and the attitude of its teaching workforce. As 

mentioned in the first chapter, Western societies rely on the modem or scientific ontology that 

is itself built on assumptions, stereotypes and unchallenged hypothesises.^ Questioning these 

hypothesises constitutes one of the biggest challenges of any modem society. It is about 

questioning the assumptions that we believe hitherto to represent the truth or normality. It is 

about refining our values, improving our knowledge and ultimately changing our attitudes 

towards the education o f children with learning difficulties and disabilities. Advocating 

disability rights in education is precisely arguing for theses attitudinal changes.

The study of the Irish, English and Finnish approaches to disability rights in education has 

made this understanding of the debate patent. It has demonstrated that advocating disability 

rights in education is not merely a legal or human rights battle. It is also a political, 

conceptual, practical and educational battle. As mentioned in chapter 6, the debate is not 

about the right of children with leaming difficulties and disabilities to education per se. It is 

about their rights within education and more precisely their right to an equitable, quality and 

inclusive education in the best suited leaming environment. In this sense, the thesis has 

sought to demonstrate that issues relating to disability rights in education are first and 

foremost societal issues relating to social justice, equity and human rights in education. They 

query how the law considers these societal dilemmas and accommodates difference, promotes 

plurality and respects the human dignity of every child in the leaming environment.

 ̂C hapter 1, at 16
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The present conclusion provides three sets o f recommendations that are estimated 

essential for clarifying this relationship between disability, education and the law and for, 

ultimately, transforming a legal framework into a more progressive, humanistic and equitable 

framework that would guarantee a quality education for all and be in compliance with a 

human rights-based approach to disability rights in education. Although these 

recommendations are primarily directed at the Irish legal framework, their content and scope 

are o f general nature.

The first set o f recommendations is concerned with the present state o f the Irish legal 

framework and, more precisely, with the statutory rights mentioned in the Education Act 1998 

and the Education for Persons with Special Educational Needs Act 2004. Chapters 3 and 6 

have demonstrated that the Irish legal framework on special education grew out o f public 

interest litigations, initiated by parents o f children whose right to free primary education was 

deprived.^ Although special educational rights are now well recognised in this country, what 

is less explicit is the scope and content o f these rights. This ambiguity stems directly from the 

inadequacy o f the definitions provided in the legislation. As demonstrated in chapter 6, the 

current definition o f education and its objectives remains unclear.’ Although the judiciary has 

provided some interesting insights over the past few years, the meaning o f the concept 

remains too vague, ambiguous and therefore unsatisfactory. In this context, it is desirable that 

an amendment to the legislation be introduced as soon as possible and set down clearly the 

meaning o f education, its objectives and, a fortiori, the role and purpose o f special education.

It is further recommended that the new definition be in compliance with the human rights- 

based philosophy expressed in the UN Convention on the Rights o f Persons with Disabilities,^ 

to which Ireland is signatory. In this sense, the definition should embody a comprehensive 

description o f the objectives o f education, as stated in Article 24 o f the Convention. It should 

refer, inter alia, to the full development o f the child and, more precisely, to the flourishing o f 

his or her “human potential and sense o f dignity and self-worth”;® it should further aim at 

strengthening the “respect for human rights, fundamental freedoms and human diversity” ;'^ it 

should empower children by fostering their “personality, talents and creativity, as wells as

 ̂ See  chapter 6, at 255  
’ Ibid at 256 onwards
** H ereinafter U N  CR PD , G eneral A ssem bly Resolution 6 1 /106  (2007)
’ A rticle 24(1 )(a)
10
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their mental and physical abilities, to their fullest potential”;’' and it should ensure that each
12child benefit from the same opportunities to participate effectively in a free society. 

Interestingly, the Green Paper on Education published in 1992 stated ten educational aims 

that were, for most of them, reflective o f a humanistic and ethical approach to education, as 

currently expressed in the Convention.’  ̂ It is disappointing that these objectives have not 

been restated in subsequent legislation, as this would have clearly clarified some of the legal 

uncertainties that characterise the Irish approach to disability rights in education.

The second concept that would require some clarification in the legislation is the concept of 

inclusion. As it stands, the Education for Persons with Special Educational Needs Act 2004 

recognises the right of every child, including children with special educational needs, to be 

educated alongside his or her peers in an inclusive environment, whenever possible.’"* 

Although the express affirmation of this principle marks a first welcoming move towards the 

establishment o f a more inclusive society, what is less satisfactory is the lack of any clear 

definition of the expression “inclusive education” or “inclusive environment”. Accordingly, 

the second recommendation advocated in this thesis is to provide a clear understanding of the 

concept of inclusion and to differentiate this concept from the concept of integration. 

Inclusion in Ireland constitutes a major concern for parents, teachers and academics. It is 

misunderstood as referring to the place where the child is being educated. It is identified as a 

placement issue, rather than an equitable issue. This misinterpretation is unsatisfactory and 

creates significant practical difficulties at the local level.

In its latest report, the NCSE observed the inadequacy of some school enrolment policies. It 

was brought to the attention of the Committee that some school policies either contained 

caveats that prevented the school from enrolling students with special educational needs’  ̂ or

" Article 24(1 )(b)
'^Article 24(1 )(c)

Amongst the ten educational aims stated, are “(a) fostering an understanding and critical appreciation o f  the 
values o f  the home and society generally; (b) promoting self-esteem and self-worth, combined with a respect for 
the rights and beliefs o f  others; (c) fostering intellectual development and the attainment o f  one’s full educational 
potential; (d) developing a spirit o f  inquiry; (e) developing expressive and creative abilities to the individual 
child’s full capacity; (f) providing students with the necessary skills to equip them for work and to unable them  
to function effectively in society; (g) creating tolerant, caring and politically aware members o f  society; (h) 
fostering a spirit o f  self-reliance, o f  innovation and o f  enterprise; (i) achieving standards o f  educational 
performance comparable to the highest internationally; and (j) ensuring that people are appropriately educated 
and trained to support the country’s economic development” (Department o f  Education, supra  1, at 33).

Section 2 o f the EPSEN Act
The report noted that many admission policies include references to additional resource as a condition o f  

enrolment {supra 2 at 145).
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placed “soft barriers” to enrolment.'^ It is manifest that these practices are exclusionary and 

clearly at odds with the inclusive philosophy expressed in the UN Convention on the Rights 

of Persons with Disabilities.

It is therefore desirable that changes occur in this area. Two steps have been identified as 

necessary. First, it should be clarified that an inclusive education does not refer to the place 

where the child receives his or her education. Nor should an inclusive education be 

understood as jeopardizing the existence and role of special schools. Instead, inclusion 

should be interpreted as referring to the quality of education that a child receives in the best 

suited learning environment, be it a mainstream school, a special class or a special school. In 

this sense, the legislation should specify that inclusion and special schools are not at opposite 

poles, but rather converge toward the same goal -  that of a quality education for all. Both 

concepts should be identified as tools for guaranteeing and implementing equity in education.

The second step required for clarifying inclusion refers to the placement issue. To ensure an 

equal access to a good quality education for all, it is recommended that the principle of 

neighbour schools be applied.'^ The case of Finland should be considered in that regard. As 

demonstrated in chapter 5, the Finnish government has managed to convey the idea that 

inclusion is more about diversity, plurality and human rights than it is about placement, 

disability and special educational needs. The Finnish Basic Education Act 1998 sets down 

the principle according to which every child has the right to receive education in the nearest 

mainstream school^^ and, if needed, the right to receive individual educational support 

services.'® This principle guarantees evenness in the placement of children and prevents the 

development of a competitive market between schools. If parents keep their right to choose 

the school of their child, this right is strictly circumscribed. Priority is given to local pupils 

when assigning them to the local school and, only after that, the admission of the child, whose 

parents have chosen the school, may be considered, provided that some places are left in the 

school ch o sen .A p p ly in g  this principle to the Irish education system would guarantee equity 

in access to education for every child. It would significantly alleviate the practical difficulties

'''ib id  at 90
The N C SE  report also  recom m ends that all children, irrespective o f  special educational needs, be w e lco m e and 

able to enrol in their local schools (supra 2 at 3).
The principle o f  neighbourhood school is set dow n in section  6 (2) o f  the Act 
Section  31(1) o f  the 1998 Act 
See chapter 5, at 222
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that many parents face when looking for a school for their child with individual educational 

needs.

Finally, the last concept that requires considerable refinement is the concept of disability. 

Chapters 3 and 6 have demonstrated that the medical definition provided in the Irish 

legislation is wholly inadequate and significantly at odds with the spirit of the UN Convention 

on the Rights of Persons with Disabilities^’ and the current European trend initiated by the 

European Court of Justice. In the recent case of Ring and Skouboe Werge^~ the second 

Chamber of the European Court of Justice was asked to provide a preliminary ruling 

regarding the correct interpretation of the concept of disability in the context o f the Council 

Directive 2000/78/EC establishing a general framework for equal treatment in employment 

and occupation.^^ Referring to the definition provided in the UN Convention, which was 

approved on behalf of the European Council in 2010, '̂* the Court held that

“the concept of disability must be understood as referring to a limitation which resuhs 

in particular from physical, mental or psychological impairments which, in interaction 

with various barriers, may hinder the full and effective participation o f the person 

concerned in professional life on an equal basis with other workers”.*̂

This ruling, which significantly departs from the previous definition provided in Chacon 

Navas,c o n s titu te s  a landmark decision in the implementation of disability rights in Europe. 

It endorses the humanistic approach to disability that is embodied in the UN Convention and 

manifests a shift in attitude. It emphasises disability as a sign of human diversity and human 

difference rather than an abnormality.

In this context, it is desirable that the Irish legislation align its policy, politics and practice 

with the current international trend and change its current definition so as to be in compliance 

with the UN Convention and with the recent decision of the European Court o f Justice. In

See preamble, paragraph (e) o f the Convention, which recognises disability as being the interaction between 
having an impairment and attitudinal and environmental barriers that hinder the full and effective participation o f  
persons with disabilities in society on an equal basis with others (supra 8).

Joined cases against DAB, in which two women were dismissed from employment when they returned to 
work following a period o f sick leaven (2"‘* Chamber, 11/04/2013).

OJ L303, 02/12/2000 P. 0016-0022
See Council Decision 2010/48/EC o f 26/11/09 (OJ 2010 L 23, p. 35)
Paragraph 38
European Court o f Justice, Grand Chamber, 11/07/2006, in which the court held that “the concept o f disability 

must be understood as referring to a limitation which results in particular from physical, mental or psychological 
impairments and which hinders the participation of the person concerned in professional life” (§43).
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particular, it is recommended that a clear distinction be made between having impairment and 

being disabled. W hilst the former refers to biophysical factors that alter the physical structure 

o f one’s body and its organic functions, the latter is the result o f  the interaction between these 

biophysical characteristics and the presence o f societal, environmental and social barriers that 

further disable the individual concerned. Legislating this distinction would be a first 

significant step towards adopting a more human rights-based approach to disability in Ireland.

In line with the latter point, this thesis fiirther recommends that a distinction be established 

between disability and special educational needs. As demonstrated in chapter 6, the 

assimilation o f the two concepts in the legislation is incongruous."^ It underestimates the 

complexity o f most learning difficulties and does not reflect the reality that children with 

individual educational needs experience on a daily basis. In this context, it is recommended 

that the expression “special educational needs” be replaced by a more pedagogical expression 

such as “ individual educational needs” . As mentioned in this thesis, the reference to the term 

“special” implies that there still exists a hierarchy between those who are special and those 

who are normal."^ This expression is stigmatising, demeaning and at odds with the 

philosophy o f a human rights-based approach to inclusive education. Changing expressions 

would have significant positive impacts on the way society understands diversity, plurality 

and differentiation. Special education would become a tool, rather than a service, aimed at 

enhancing early, rightly timed and planned proactive support for the learning and growth o f 

every child. It would highlight the idiosyncratic nature o f learning and the pedagogical nature 

o f additional supports. It is believed that this change would eventually contribute to the 

eradication o f medical terms such as “normal” and “special” education and lead to the 

unification o f the education system.

Finally, and following what has been previously said, it is recommended that a unitary 

education system be established and that the Education Act 1998 and the Education for 

Persons with Special Educational Needs Act 2004 be unified in a single legislation. By 

relying on a separate and distinctive Act that deals exclusively with the educational provisions 

of children with learning difficulties, the government fosters the idea that general education 

and special education are still two different types o f education, each one o f them requiring a 

different legal structure with different principles and different educational settings. The

Chapter 6 at 273 onwards 
Ibid
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reunification o f  both Acts would highlight the idea that special education is merely a tool, 

rather than a service, and is a key component o f  the wider education system. It would further 

bolster the establishment o f a flexible and equitable education system that would emphasise 

diversity, plurality, human rights and therefore equity as its core values.

Besides this first set o f legal recommendations, the present conclusion provides a 

second set o f structural recommendations. Two changes are required in that regard. The first 

change refers to the current allocation model o f the Irish special education system. Chapters 3 

and 6 have demonstrated that Ireland is a very centralised country with a “hard-touch” 

approach to regulation. This administrative structure has proved to be unsuited, 

bureaucratic and wholly unequal, especially when it comes to the provision o f additional 

teaching resources for students with learning difficulties and disabilities. As it stands, the 

current allocation model, as described in chapters 3 and 6, does not provide all children with 

equitable access to educational s u p p o r t s . A  professional medical assessment and a formal 

diagnosis of disability are required before additional resources may be granted to children 

with low incidence disabilities.^’ This means that, under the current system, the allocation o f 

additional resources is solely dependent upon the diagnosis o f disabilities. This association is 

incongruous in many respects. As highlighted by the NCSE in its latest report, many students 

with special educational needs do not have access to professional assessments and therefore 

cannot benefit from additional re s o u rc e s .M o re o v e r , it seems that this association between 

the assessment and allocation o f resources puts health professionals under increasing pressure 

to undertake an assessment to trigger additional resources, when no health reasons justify this 

assessment.^^ The Committee fiarther reported that health professionals felt highly pressurised 

to make a certain diagnosis so as to secure additional educational r e s o u r c e s . F i n a l l y ,  due to 

the delay in the public assessment system, parents who can afford it often refer to private 

assessments so as to have quicker access to additional resources for their children.

Ibid at 263 
“  Ibid at 264

See circulars 09/04 (2004) and 02/05 (2005) o f  the Department o f  Education establishing the General 
Allocation Model (GAM)

NCSE, supra 2, at 47-48
33 Tu:^
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Overall, it is m anifest that the current allocation system is inadequate, unequal and in need to 

be revised. It creates a significant amount o f stress for parents, children and health 

professionals. It spends too much time and resources on the assessment o f the child’s 

disability rather than on the deliverance o f educational and non-educational services needed 

for meeting the child’s individual n e e d s . T h e  NCSE calls for a new system for the 

allocation o f additional resources and this thesis further bolsters the changes suggested. It is 

recommended, first, that the new model focus on the use o f assessment as a tool to inform
37teaching and learning rather than as a high-stakes test to unlock additional resources; 

secondly, that it allocate additional resources to primary schools on the basis o f the individual 

educational needs o f the students enrolled rather than on the number o f class teachers
■JO

employed in the schools; and, thirdly, that it eradicate the association currently made 

between categories o f disabilities and the allocation o f additional resources. This association 

promotes the labelling and stereotyping o f children in need o f additional support and hampers 

their self-esteem and s e l f - w o r t h . A s  carefully pointed out by the Special Education Review 

Committee in 1993, “an over-emphasis on categorisation can be educationally unsound and 

lead to the hiding o f differences and, ultimately, to an inappropriate educational provision” ."*® 

If categories o f disabilities may be used for informing the teaching and learning o f the 

students concerned, this use should be avoided whenever possible so as to limit its current 

overuse and negative impact on the self-esteem and leaming capacity o f children with 

individual educational needs.

The second structural change required and suggested by this final chapter refers to the current 

administrative structure o f the education system. As mentioned above, the Irish education 

system is too centralised, bureaucratic and wholly ineffective. In this context, the present 

chapter recommends that delegation be made at the local level and more precisely to local 

education authorities. This delegation would be beneficial in two ways. First, it is now well 

acknowledged that local education authorities are better suited than central governments for 

assessing what is needed in the local constituency and how resources should be distributed in

Ibid at 49  
”  Ibid at 50

The report further notes that there seem s to be a continuing incom plete understanding on the part o f  som e  
sch oo ls on how  the general a llocation  m odel works. It seem s that som e schools do not understand that resources 
can be differentially dep loyed  under the G AM  according to students”  level o f  need (ibid at 152-153).
”  Ibid at 50

R ep o rt o f  the S p ec ia l E duca tion  R eview  C om m ittee  (G overnm ent o f  Ireland, 1993) at 21
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the light o f educational needs o f children residing in their area.'^' The case o f Finland should 

be inspirational and should constitute a model in that regard."*^ It should influence Ireland to 

adopt this structure for it would ensure that public moneys are distributed m ore effectively 

than is currently the case to those children who are most in need o f them. It would further 

convey a sense o f equity within the education system, especially at a time where additional 

resources are particularly scarce. As stated by the NCSE, the objective should be that 

children with the greatest levels o f need get the teaching supports required so that best use is 

made o f State resources in difficult economic circumstances."^^

The second benefit o f  establishing a decentralised education system is that it would 

significantly improve the quality o f education delivered to children. Chapter 6 has 

demonstrated that a decentralised education system grants more autonomy to schools in the 

provision o f educational services. The purpose o f this flexibility is to ensure that every child 

receives a good quality education appropriate to his or her individual educational needs.'*'* In 

this context, it is recommended that Irish schools be granted more autonomy in three areas: 

first, in the design o f their own curriculum -  which should be reflective o f  the educational and 

cultural needs o f the children living in their catchment area; secondly, in the establishment of 

their assessment policies -  which should be in compliance with the general guidelines that the 

Government should provide; thirdly, in relation to the allocation o f additional resources -  

which should be distributed according to the students’ educational needs. As observed in 

Finland, this structure has proved to be highly beneficial for every student, especially for 

those with learning difficulties and disabilities. It ensures equality o f opportunity in learning 

success and therefore an equitable access to a quality education.”*̂  Teachers are granted 

greater autonomy in choosing the content o f the courses, its materials, the methods o f 

teaching and the assessment policies. They feel trusted by children, parents and the 

government and therefore believe that they have the power to improve the learning capacity 

o f  every child, including those with learning difficulties and disabilities."*^

As it stands, the trend towards the decentralisation o f an education system is favoured at the 

international level. As pointed out by the OECD in its 2009 report on the PISA test, what

OECD, PISA 2009 Results: What makes a school successful? Resources, policies and practices. Volume IV 
(OECD, 2010) at 14 

Chapter 4, at 210 
NCSE, supra 2, at 151 
Chapter 6, at 259 
Ibid
This latter point will be further discussed below in the third set o f recommendations.
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happens in school is influenced by the resources, policies and practices at higher 

administrational levels within a country‘s education system/^ Most successful school 

systems"^^ have established a decentralised structure that grants greater autonomy to schools in 

the delivery of educational services.''^ Finland, Canada and The Netherlands are very often 

referred to as being good example in that regard.^® They perform at higher levels than the 

OECD average in international learning tests and show a weaker relationship between socio

economic background and performance, suggesting therefore a high level of equity in their 

education system.^' In this context, it is strongly recommended that Ireland follow that trend 

and delegate more power to local municipalities.

One will note that the Green Paper on Education published in 1992^^ and the 1993 Report of 

the Special Education Review Committee already emphasised the importance of the 

principle of devolution. Whilst the Green Paper on Education called for a radical devolution 

in decision-making in the education system, “creating a new dimension of autonomy for 

schools” "̂', the Special Education Review Committee acknowledged that “a local authority 

structure, being necessarily informed of local requirements, is a much more flexible and 

effective channel for ensuring that additional resources are delivered expeditiously to those 

who are most in need of them”.̂  ̂ It is disappointing that the Irish government has never 

considered this recommendation made twenty years ago, especially in the light of the current 

economic turmoil. Accordingly, changes in this area are highly desirable and should become 

a priority in the current educational policy.

Finally, the last set of recommendations suggested by this thesis is solely directed at the 

teaching workforce. Chapter 6 has highlighted the significant role that teachers play in 

delivering a quality education for all and in vindicating effectively disability rights in

OECD, supra 41, at 26
Successful school systems are defined by the OECD in PISA as education systems performing above the 

OECD average in reading and in which students’ socio-econom ic background has a smaller impact on reading 
performance than is the case in other OECD countries. Countries, such as South Korea, Finland, Canada, Japan, 
Norway, Estonia, Iceland and Hong-Kong China, are viewed as having successful school systems. For further 
details, see OECD, supra  41, at 27.

Ibid at 14 
Ibid at 27-28 
Ibid
Department o f  Education, 1992, supra 1 
Government o f  Ireland, 1993, at 57 
Department o f  Education, 1992, supra 1, at 17 
Government o f  Ireland, 1993, at 57
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education. It has demonstrated that teaching students with learning difficulties does not 

require additional knowledge or skills; nor does it require a special education system on the 

margin o f the general education system. It only requires a shift in attitude about human 

difference, a shift in belief about learning capacity and a shift in teaching methods.

As it stands, teachers’ preparation remains wholly inadequate, especially in Ireland. It does 

not provide the necessary knowledge, skills and understandings that would enable teachers to 

transform their teaching methods into more progressive and inclusive pedagogies and cater 

for the diverse needs o f every child in their schools.^’ It is therefore recommended that a new 

teaching programme be established and reflect the importance o f the teaching profession. 

Three changes should be considered. The first change required refers to the status and 

qualifications o f teachers. The cases o f Finland and South Korea, mentioned in chapter 6,^  ̂

have demonstrated that the commitment o f the two governments to professional teaching in 

ways that imply that teachers are accorded the same status as other highly regarded profession 

play a significant role in increasing the quality o f the teaching w o r k f o r c e . T h i s  high status 

is further bolstered by the qualifications required to become a teacher in these two countries. 

For instance, Finnish teachers must hold a bachelor degree and a master degree in teaching; 

they must undertake at least a year o f basic and intermediate studies in a subject that is taught 

in comprehensive school and spend another year studying p e d a g o g y . I t  is estimated that the 

successful completion o f these degrees generally takes between five and seven and a half 

years o f full time theoretical and practical studies.^’ In Ireland, primary teachers m ust only 

hold a bachelor o f education degree or a graduate diploma in education.^' It is believed that 

these requirements are insufficient for providing the teaching workforce with a high quahty 

training and preparation. In this context, it is suggested that the Department o f Education and 

the Teaching Council reconsider the qualifications requested for becoming a teacher in 

Ireland and establish a programme that would attract the best graduate students. As has been

Chapter 6, supra at 281 onwards
This inadequacy is also pointed out by the NCSE, supra 2, at 10.
Supra at 281
For further details, see OECD, Strong Performers and Successful Reformers in Education -  Lessons from  

PISA fo r  the U nited States (OECD, 2011) at 53
Sahlberg, The Secret to F in land’s Success: Educating Teachers (2010, Stanford Centre for Opportunity Policy 

in Education)
Ibid
Post-primary teachers must hold a “suitable degree” and a teacher education qualification, such as the 

Professional Diploma in Education. The latter programme must extend over at least one year o f  full-time study 
(this w ill be extended to two years from September 2014). For further details on teachers’ qualification, see 
Teaching Council Registration Regulations 2009.
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observed in relation to Finland and South Korea, both countries obtain their annual teacher 

intake from respectively the top 10% and 5% o f their graduating students.®^

Besides increasing the status and qualifications required to become a teacher, the second 

change suggested refers to the development o f continuous professional training. As early as 

1992, all partners in education acknowledged the need to provide appropriate in-service 

training for teachers that would be available periodically throughout a teacher’s career. 

These continuous services would enable teachers to constantly review their teaching approach 

and ensure that they have the relevant skills, knowledge and competences to meet the various 

needs o f their students.

Finally, it is suggested that the new teaching programme emphasise the importance o f 

inclusion and early identification o f students with learning difficulties. It should also 

strengthen the use o f diverse pedagogical methods in order to further enhance the learning 

capacity of every child in the classroom. As has been noted with regard to Finland, 

mainstream teachers feel responsible to teach every pupil, even those with individual 

educational needs. As a result, they adapt their instruction and apply different pedagogical 

strategies depending on the individual educational needs o f their s t u d e n t s . I f  additional 

teachers may be present in the classroom, their work is supervised by the class teacher who is 

qualified to identify as early as possible students with individual educational needs.

In this context, the present thesis suggests that a programme, similar to that provided in 

Finland, be adopted. In particular, this programme should have a strong focus on developing 

pedagogical content knowledge and on good training for all teachers in identifying early 

learning difficulties and in adapting their instruction to the varying learning needs and styles 

o f their students.^’ On this latter point, the NCSE further suggests that the development o f 

organisational, social/communication and life skills be also integral to teacher education and 

be therefore viewed as part of every teacher’s responsibilities.^^

Chapter 6, supra at 281; see also The learning Curve -  Economist Ranking 2012  (report published by Pearson) 
at 27

Irish National Teachers’ Organisation (INTO) Forum, Education fo r  a changing w orld  -  Green P aper 1992 
(St Patrick’s College, Drumcondra, 1992) at 39; See also. The Green P aper on Education, supra  36, at 163-165. 

Supra chapter 6, at 281 
Supra chapter 4, at 213
For further details, see OECD, supra  59, at 125 
NCSE, supra 2, at 64
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Learning from the past is as nnportant as establishing a new system. The past in Ireland 

has shown that reforms o f the education system have proved insufficient for guaranteeing a 

quality education for all, especially for children with learning difficulties and disabilities. A 

commitment to education for all matters, as does the belief that every student can improve his 

or her learning capacity, regardless o f his or her socio-economic background, disability or 

learning capacity. Legal frameworks have to reflect and enact this belief if  they want to 

ensure that every student benefit from equal opportunities to learn meaningfully and 

successfully. As correctly pointed out by the OECD, placing a high value on education can 

only get a country so far if  teachers, parents and the government o f that country believe that 

only a minority o f students can reach a high educational standard.

With the current economic and financial crisis, we are at a crossroads. Either we continue to 

foster a market approach to education with the risk o f undoing the considerable progress made 

over the past decade in recognising educational rights for children w'ith learning difficulties 

and disabilities or we use this crisis as an opportunity to radically change everything and 

create a sustainable structure that would promote disability rights in education, equity, 

inclusion and social justice.™ This thesis opts for the second option and believes that time has 

now come to change attitudes, recognise and accept differences and make available to 

everyone what is accessible to some to the detriment o f others. The law should be an 

instrument to reach that ideal and vindicate effectively disability rights in education.

OECD, supra ax 104
™ See the comments o f  Irina Bokova, in Education fo r  A ll G lobal M onitoring R eport 2010 -  Reaching the 
M arginalised (UNESCO, Oxford University Press, 2010) at i
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