
LEABHARLANN CHOLAISTE NA TRIONOIDE, BAILE ATHA CLIATH TRINITY COLLEGE LIBRARY DUBLIN
OUscoil Atha Cliath The University of Dublin

Terms and Conditions of Use of Digitised Theses from Trinity College Library Dublin 

Copyright statement

All material supplied by Trinity College Library is protected by copyright (under the Copyright and 
Related Rights Act, 2000 as amended) and other relevant Intellectual Property Rights. By accessing 
and using a Digitised Thesis from Trinity College Library you acknowledge that all Intellectual Property 
Rights in any Works supplied are the sole and exclusive property of the copyright and/or other I PR 
holder. Specific copyright holders may not be explicitly identified. Use of materials from other sources 
within a thesis should not be construed as a claim over them.

A non-exclusive, non-transferable licence is hereby granted to those using or reproducing, in whole or in 
part, the material for valid purposes, providing the copyright owners are acknowledged using the normal 
conventions. Where specific permission to use material is required, this is identified and such 
permission must be sought from the copyright holder or agency cited.

Liability statement

By using a Digitised Thesis, I accept that Trinity College Dublin bears no legal responsibility for the 
accuracy, legality or comprehensiveness of materials contained within the thesis, and that Trinity 
College Dublin accepts no liability for indirect, consequential, or incidental, damages or losses arising 
from use of the thesis for whatever reason. Information located in a thesis may be subject to specific 
use constraints, details of which may not be explicitly described. It is the responsibility of potential and 
actual users to be aware of such constraints and to abide by them. By making use of material from a 
digitised thesis, you accept these copyright and disclaimer provisions. Where it is brought to the 
attention of Trinity College Library that there may be a breach of copyright or other restraint, it is the 
policy to withdraw or take down access to a thesis while the issue is being resolved.

Access Agreement

By using a Digitised Thesis from Trinity College Library you are bound by the following Terms & 
Conditions. Please read them carefully.

I have read and I understand the following statement: All material supplied via a Digitised Thesis from 
Trinity College Library is protected by copyright and other intellectual property rights, and duplication or 
sale of all or part of any of a thesis is not permitted, except that material may be duplicated by you for 
your research use or for educational purposes in electronic or print form providing the copyright owners 
are acknowledged using the normal conventions. You must obtain permission for any other use. 
Electronic or print copies may not be offered, whether for sale or otherwise to anyone. This copy has 
been supplied on the understanding that it is copyright material and that no quotation from the thesis 
may be published without proper acknowledgement.



The Ejfects o f the Unfair Commercial Practices 
Directive on Irish Law

Nathan Reilly 

June 19, 2009 

Ph.D Thesis.

Trinity College Dublin, 
College Green, 

Dublin 2 
Ireland.

Student No. 04167627 4 N5



TRINITY C O LLE G E ^

1 0 AUG 20G 3^

^  LIBRARY DUBLIN ^



DECLARATION

This thesis has not been submitted as an exercise for a degree at this or any 
other university.

This thesis is entirely my own work.

I agree that the Library at the University of Dublin may lend or copy this thesis 
upon request.

Signed:

Nathan Reilly



- 'C r -  f lI ' M ; ,  ^ ' . V ? y



The Ejfects of the Unfair Commercial Practices 
Directive on Irish Law

Nathan Reilly 

Student No. 04167627 4 N5

The Unfair Commercial Practices Directive (“UCPD”) is a legal measure of 
significant import. It establishes a “single general prohibition of unfair commercial 
practices distorting consumers economic behaviour” across the European Community 
and unlike most measures previously adopted in this area, which lay down minimum 
standards with which Member States must comply, it is a maximum harmonisation 
measure, precluding the adoption by Member States of more restrictive measures in 
the area regulated. The UCPD was transposed into Irish law by the Consumer 
Protection Act 2007 (“the CPA”) which came into force on May 1 2007. This thesis 
examines the UCPD’s ejfects on Irish law.

The effects of the UCPD are multi-faceted and they are examined from a number of 
angles and perspectives. Part I of this thesis is to puts the UCPD into context. To this 
end. Part I examines the competing rationales for regulating the consumer 
marketplace, the development of consumer law in Ireland up until the enactment of 
the CPA, the origins of the UCPD at a European level and the way in which the 
UCPD has been transposed by the CPA.

An important part of this thesis involves a comparative analysis between the 
substantive provisions of the CPA and those enactments which the CPA replaces. Part 
II of the book will begin an examination of the 'positive' effects of the UCPD. This 
part is entitled “The Improvement of Orthodoxy”. It analyses aspects of the CPA that 
serve similar ends to those of the previous law. Using those ends as a benchmark, it 
argues the CPA improves the old law in number of respects. Part HI of this thesis, 
which is entitled “The Departure from Orthodoxy”, looks at the provisions of the 
UCPD (as transposed by the CPA) which mark a significant change in the legal 
framework governing the way in which traders interact with consumers, at least in 
theory. Finally, Part IV of this thesis, which is entitled “Enforcing the UCPD”, 
examines the way in which the UCPD is enforced.
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INTRODUCTION

The Unfair Commercial Practices Directive

Since the adoption of the Internal market, the European Union has adopted a 

number of directives designed to give European consumers an adequate level 

of protection. These directives cover a plethora of business practices, 

Including misleading advertising, package travel, timeshare, credit, unfair 

contract terms, doorstep and distance selling, sales and guarantees. Although 

these pieces of legislation went some way towards ensuring minimum 

standards of consumer protection across the Community, overall the 

legislative framework was fragmented and the rights given to consumers 

piecemeal.^ In 2001 the Commission adopted a Green Paper^ suggesting the 

idea of developing a framework Directive regulating all forms of unfair 

commercial practices. The proposal was met with a positive response, and in 

May 2005, the Competitiveness Council ratified Directive 2005/29/ EC 

concerning unfair business-to-consumer commercial practices in the internal 

market (“ the UCPD”).

The European Consumer Law Group has described the UCPD as “one of the 

most ambitious initiatives of the European Commission covering a broad 

range of the most complex legal Issues”.^ The purpose of the UCPD, as 

described in Recital 11 thereof, is to harmonise the laws of Member States 

with regard to unfair commercial practices which directly harm consumers' 

economic interests. Accordingly, the UCPD “establishes a single general 

prohibition of unfair commercial practices distorting consumers’ economic 

behaviour”.'* Moreover, unlike most measures previously adopted in this area, 

which laid down minimum standards with which Member States had to 

comply, the UCPD is a maximum harmonisation measure; accordingly,

' Bradgate, Brownsword and Twigg-Flesner, The Impact of a Duty to Trade Fairly, (DTI, 2003) at 2, 
available at http://www.dti.gov uk/ccp/topicsl/pdfl/unfairreport.pdf.
^COM (2001)531.
 ̂The Unfair Commercial Practices Directive, in European Consumer Law Group Report, December 

2004, available at www.ecconsumerlawgroup.org.
'' Recital 11 UCPD.

1



Member States cannot unilaterally Impose stricter standards in the field 

covered by the UCPD.

The UCPD’s scope Is limited to unfair buslness-to-consumer^ commercial 

practices and Is without prejudice to national laws relating to the health and 

safety aspects of products, ® the formation and validity of contracts ^ , 

deontological codes® and hallmarking.® Furthermore, Member States are 

allowed to go beyond the provisions of the UCPD In measures relating to 

immovable property and financial services. Notwithstanding these 

exceptions and ‘carve outs’, the UCPD's field of application Is still 

considerable. The UCPD applies “before, during and after a commercial 

transaction In relation to a product” and “equally to unfair commercial 

practices which occur outside any contractual relationship between a trader 

and a consumer or following the conclusion of a contract and during Its 

e x e c u t i o n . T h e  adoption of the UCPD, therefore, has profound Implications 

for traders operating across all sectors of the European economy.

The Consumer Protection Act 2007

The UCPD was transposed Into Irish law by the Consumer Protection Act 

2007 (“the CPA”). The CPA came Into force on 1®' May 2007.^^ It is the most 

Important enactment in Ireland in the field of consumer protection In the last 

century. The CPA sees the replacement of the piecemeal, fragmented and 

often inconsistent legal regime governing key aspects of consumer protection 

In Ireland with an over-arching regulatory framework.

^Art. 3(1) UCPD.
®Art. 3(3) UCPD.
■' Art. 3(2) UCPD.
*Art. 3(10) UCPD.
® Art. 3(8) UCPD.
'“Art. 3(9) UCPD.
"Art. 3 (1) UCPD.

Recital 13 UCPD.
The CPA was brought into force by S.I. 178/2007 Consumer Protection Act 207 (Commencement) 

Order 2007.
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The reform of consumer protection law at a European level fed into the reform 

of consumer policy which was occurring at a national level. One development 

at a national level which coincided with the transposition of the UCPD was the 

publication of the report of the Consumer Strategy Group (“CSG”) in April 

2005. The central conclusion reached by the CSG was that there was a need 

for new structures to be put in place in order to enhance the consumer 

interest.^'* In this regard, Part II of the CPA creates the National Consumer 

Agency (“NCA”), an independent statutory body conferred with elaborate 

functions in relation to promoting and protecting the interests and welfare of 

consumers.

The new institutional framework that has been put in place by the CPA may 

turn out to be of great significance for Irish consumers. However, this thesis is 

not directly concerned with the institutional arrangements established under 

Part II of the CPA. Rather, the purpose of this thesis is to examine the UCPD’s 

effects on Irish law. The substantive provisions of the UCPD are implemented 

in Parts I, III and IV of the CPA. Parts V and VI of the CPA provide the NCA 

with a new suite of powers to be used in the enforcement of these 

provisions.

The Aims of This Thesis

The use of the plural 'effects' in the title of this thesis is intentional: the effects 

of the UCPD are multi-faceted and they are examined from a number of 

angles and perspectives. In particular, the UCPD had a number of ‘negative’ 

effects; because the UCPD was based on the principle of maximum 

harmonisation it necessitated a thorough review of the existing regulatory 

framework governing consumer protection in Ireland to ensure compatibility 

with the UCPD’s terms. This exercise was not without difficulty since there

See, Make Consumers Count - A new Direction fo r  Irish Consumers: Report o f  Consumer Strategy 
Group, at 99 available at http://www.nca.ie/eng/Research_Zone/Reports/CSG_report.pdf.

Under the UCPD, Member States were given a broad discretion as to how to enforce its substantive 
provisions. Although strictly speaking it might be argued that Parts V and VI o f  the CPA were the result 
o f discretionary choices, rather than a direct 'effect' o f the UCPD, the enforcement provisions o f the 
CPA are examined in detail in this thesis.
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was no overarching statute in the area and Irish law consisted of a rag-bag of 

disparate legislation. The UCPD also had 'positive' effects: the substance of 

the UCPD had to be ‘positively’ transposed into the CPA in a way that faithfully 

reflected its meaning. Once more, this task was a difficult one, particularly 

given the different approaches taken towards drafting legislation in Ireland and 

in the EU.

The Organisation of this Thesis

The thesis is divided into four parts. The purpose of Part I, which is entitled 

“Context”, is to put the CPA into perspective. To this end, chapter 1 outlines 

the two main competing rationales for legislative intervention in the consumer 

marketplace, namely efficiency and equity. Chapter 2 explains the way in 

which Irish consumer law has evolved and examines the fundamental 

doctrinal features of the law prior to the enactment of the CPA. Chapter 3 

gives an overview of the origins, scope and structure of the UCPD as well as 

the rationale behind it. Chapter 4 describes the issues that arose in 

transposing the UCPD into Irish law.

An important part of this thesis is to undertake a comparative analysis 

between the substantive provisions of the CPA and the enactments which 

were replaced by the CPA. In broad terms, the UCPD is predicated on an 

efficiency based model of consumer law and its provisions are critiqued from 

that perspective. Part II of this thesis, entitled “The Improvement of 

Orthodoxy”, begins this examination of the 'positive' effects of the UCPD. Part 

II argues that a number provisions of the UCPD (as transposed by the CPA) 

reflect ideas about the regulation of commercial practices that have long been 

regarded as orthodox in Ireland. In broad terms, the central concern of Irish 

consumer law was the prevention of false and misleading market practices 

and the regulatory approach followed an efficiency, rather than an equitable 

model of consumer law. It is submitted in Part II that the CPA improves this 

‘orthodoxy’ in a number of respects.
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The golden thread running through Part III of the CPA is that for a practice to 

be considered unfair, misleading or aggressive that practice must “be likely to 

cause the average consumer to make a transactional decision that the 

average consumer would not otherwise make”. Chapter 5 analyses this 

“causation” test and compares it with the causation test applicable under the 

previous law. The chapter argues that the causation test contained in the 

CPA, the focus of which is to assess the negative effects of a commercial 

practice on the market, does not require much by way of change to the 

traditional approach to causation in Irish consumer protection law. Chapter 6 

examines the provisions on aggressive and actively misleading commercial 

practices in the CPA. It argues that these provisions reflect ideas about unfair 

trading that have been long accepted in this jurisdiction. Assessing the 

provisions from an efficiency perspective, the chapter argues that the 

enactment of these provisions improves this orthodoxy both in form and in 

substance.

Part III of this thesis, which is entitled “The Departure from Orthodoxy”, looks 

at the provisions of the UCPD (as transposed by the CPA) which mark a 

significant change in the legal framework governing the way in which traders 

interact with consumers, at least in theory. Chapters 7 and 8 examine the 

implications of S.46 CPA which deals with the regulation of misleading 

omissions and S. 43 CPA which deals with the regulation of unfair commercial 

practices. Chapter 7 assesses how the CPA has extended the scope of the 

duty on traders to disclose pre-contractual information by superimposing more 

general obligations on traders, which will complement pre-existing 

requirements contained in common law and in statute. Chapter 8 examines 

the implications of S. 43 CPA, which creates a general duty not to trade 

unfairly. The implications of both of these provisions are more difficult to 

assess from an efficiency perspective: both of these provisions have the 

potential to enhance competition for the benefit of consumers, yet they also 

have the potential to undermine it.

Part IV of this thesis, which is entitled “Enforcing the UCPD”, examines the 

way in which the CPA is enforced. Regulatory enforcement by public
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authorities has been the traditional way in which consumer law of this type 

has been enforced. Chapter 9 examines how consumer law was previously 

enforced by regulatory authorities, the problems with the enforcement 

structures that were in place and the improvements made by the CPA in 

respect of the regulatory enforcement of consumer law.

However, changes which significantly depart from orthodoxy are also made by 

Part V of the CPA in respect of the enforcement of consumer law. S. 71 CPA 

allows persons (including businesses) the right to take injunctive action 

against traders who have breached or are breaching the CPA. S. 74 CPA. 

gives consumers a right of action for damages for breaches of the CPA. When 

looked at in conjunction with the changes to the substance of consumer law 

brought about by the CPA, these provisions may prove significant. S. 71 CPA 

effectively means that the CPA is not only a framework for protecting 

consumers from unscrupulous practices, but also allows “honest” traders to 

protect their interests from forms of ‘unfair competition’. On its face, S. 74 

CPA appreciably expands on the existing causes of action (under the law of 

contract and the law of torts) which consumers who were aggrieved by an 

unfair commercial practice previously had to rely on. The possible impact of 

these provisions is considered further in Chapters 10 and 11.

The Need for this Thesis

European consumer law is a well documented area and is the subject of 

numerous cases, books, theses and articles.^® This literature provides an 

excellent overview of the rationale, operation, evolution and shortcomings of 

European consumer policy. This thesis, however, traverses largely uncharted 

waters. Beyond background material on EC consumer law, little academic

See, for instance, Piper, “The Effects of the EC Single Market on Germany’s Unfair Competition 
Law”, in H-W  Micklitz and S. Weatherill, European Economic Law (Dartmouth, 1997), pp.276-278; 
See also, Howells and Wilhelmsson, EC Consumer Law: Has it Come of Age? (2003) E.L.R. 370.
S. Weatherill, “The Role of the Informed consumer in EC Law and Policy” (1994) Consumer Law 
Journal, Mortelmans and Watson, “The Notion of Consumer in Community Law; A Lottery?”, in 
Lombay, Enhancing the Legal Protection o f the European Consumer, (BIICL, 1996) at 41; Weatherill, 
“Consumer Policy”, in Craig & de Burca, The Evolution o f EU Law (Oxford University Press, 1999); 
Stuyck, “European Consumer Law After the Treaty of Amsterdam: Consumer Policy in or Beyond the 
Internal Market” (2000) 37 C.M.L.R. Rev 367.

6



research has been undertaken into the UCPD i t s e l f . I n  addition, beyond 

general textbooks on contract and tort law, there is little written about Irish 

consumer law at all, let alone the impact that the UCPD will have on it.

Restrictions?

This thesis suffers from a number of restrictions which need to be indicated at 

the outset. Firstly, the novelty of the UCPD/CRA means that some of the 

analysis and conclusions contained in this thesis are necessarily speculative. 

More concrete conclusions will be able to be made in the future, as 

jurisprudence and regulatory practice develop.

Second, while this thesis uses the standard of efficiency as the central 

barometer in critiquing the substantive provisions of the UCPD in chapters 5-8 

of this thesis, this is not to say that this efficiency standard itself is not open to 

question. The UCPD is assessed from a market based perspective because, 

as with the Irish law that it replaced, the objective of the directive can in 

general terms be described as market oriented.

Moreover, the UCPD/CPA may impact on a wide number of areas of the law. 

In a thesis of this nature, it would have been impossible to devote an equal 

amount of space to each area. Although there is detailed discussion of private 

law in parts of this thesis, the pre-eminent focus of this thesis is on the effects 

of the UCPD on consumer law of a regulatory nature. The effects of the 

UCPD/CPA on private law is a research topic in itself. Although this thesis 

(particularly chapter 11) outlines some interesting issues in respect of the 

possible future interaction between the CPA and private law, further research 

into this area is required (hopefully as the case law develops). In addition to 

being impossible because of limitations of space, more detailed examination

The two most comprehensive works on the subject thus far are Howells, Micklitz and Wilhellmson, 
European Fair Trading Law: The Unfair Commercial Practices Directive, [Ashgate, 2006] and 
Weatherill and Bemitz [ed.], The Regulation o f Unfair Commercial Practices under EC Directive 
2005/29, [Hart Pubhshing, 2007].
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of this area at this juncture would have been premature given the review of 

private consumer law which is presently being undertaken both at a national 

and European level.

The lack of reported cases from Ireland, and the lack of material about Irish 

consumer law in general, made researching the area particularly difficult. As a 

result, English case law is relied on heavily throughout this thesis. On one 

level this is objectionable -  clearly Irish courts may have dealt differently with 

the points raised in this case law had they had the opportunity. On balance, I 

think this approach is justified because of the shared history of consumer law 

in both countries and the tendency (with certain limited exceptions) of Irish 

policy makers and Irish courts to follow their English counterparts in this area. 

Where possible, I have tried to rely on Irish case-law.

In addition, somewhat unusually for legal research, this thesis also draws on 

interviews and government files for information. This material is relied on 

partly because of the lack of other relevant primary material, such as case 

law. It is also relied on because I was fortuitous enough to be involved directly 

in the transposition of the UCPD into Irish law and worked with the 

Parliamentary Counsel, representatives from the European Commission and 

senior civil servants from the Department of Enterprise, Trade and 

Employment on drafting the CPA. I was also fortunate enough to do work for 

the National Consumer Agency (“NCA”), albeit not directly related to the 

UCPD. Working for the NCA and the Department of Trade, Enterprise and 

Employment greatly assisted me in developing my thesis. Not only did it mean 

that my life as a doctoral student was slightly more opulent than it would 

otherwise have been, it also meant that I was given access to information that 

I would not otherwise have had. Some of this material is confidential and I am 

precluded from disclosing it in this thesis. I have also been privy to information 

from sources whose names I cannot directly disclose. As a result, I have 

listed the names of all the officials who have assisted me in my research, but 

the thesis does not contain any direct quotations from named officials.

See, for example, the proposals made in the Green Paper on the Review o f the Consumer Acquis, 
COM (2006) 744 final.
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CHAPTER 1: THE RATIONALE FOR INTERVENING IN 

THE CONSUMER MARKETPLACE

Introduction

The need for rules protecting consumers from unfair commercial practices has 

long been accepted throughout Europe. In addition to a sizeable body of EU 

consumer legislation, prior to the Unfair Commercial Practices Directive 

(“UCPD”), every Member State had rules of private and public law which 

protected consumers from transactions that were seen as unfair in the 

particular Member State. Yet the form and substance of these rules varied 

from country to country, reflecting different normative objectives. The debate 

that occurred at a European level during the negotiations for the UCPD was 

analogous to the one that consumer law academics have been having for 

decades. Why do consumers need protection? And when ought the 

government intervene to assist them? There was a consensus that consumer 

law should maximise welfare. But whose welfare should that be?

The objective of this chapter is to set out the main competing rationales for 

intervening in the consumer marketplace in order to protect the economic 

interests of consumers. As we will see, there is an ideological disagreement 

about the function of consumer law. Broadly speaking, the divide is between 

those who favour a model of consumer protection based on the creation of 

efficient markets and the maximisation of total welfare and those who believe 

that consumer law should serve an equitable function and be an instrument of 

social policy. This chapter explains the objectives and fundamental features 

of consumer law in an efficiency model. As we will see in later chapters, the 

UCPD can largely be described as coming within this theoretical model. The 

chapter also outlines, in broad terms, the criticisms that have been made of 

the efficiency-based approach to consumer protection and the other 

approaches that have been suggested.

9



To this end, this chapter lool<s at how the problem of imperfect information in 

the consumer marketplace forms the central rationale behind much consumer 

policy and consumer law. Legislative attempts to deal with the problem of 

imperfect information can be divided into those which “positively” impose 

requirements on traders to provide consumers with information and those that 

“negatively” preclude traders from acting in ways that obscure consumer 

decision making.

Whether consumer protection rules regulate traders in a negative way (by 

restricting their freedom of action) or in a positive way (by obliging them to do 

certain things), these rules are not costless. This chapter explains how, in an 

efficiency model of consumer protection, action is only justified in response to 

market failure once the positive effects of regulation in terms of increasing the 

information available to consumers outweigh the negative effects on 

competition and consumer choice. The chapter also explains why the logic of 

a self-policing market does not work for consumers, and why there is need for 

regulatory oversight of business-to-consumer (“B-C”) commercial practices.

The chapter also examines some of the critiques of the efficiency model of 

consumer protection. First, it looks at the way in which behavioural 

economists have attacked some of the assumptions upon which the efficiency 

model is based. Second, it examines how the model has also been attacked 

on ideological grounds on the basis that it is unduly focused on economic 

efficiency at the expense of equitable considerations.

PART I: THE FUNCTION OF CONSUMER LAW IN AN EFFICIENCY MODEL

In an efficiency model of consumer protection law, the motivation behind 

regulatory control of the consumer marketplace is as much about stimulating 

the demand side of the market and increasing economic efficiency as it is 

about protecting those who create the demand. Efficient markets are 

predicated on the existence of consumer confidence, for consumers to have 

confidence in markets there is a need for the law to buttress their bargaining 

power vis-a-vis traders. Economic efficiency is defined in terms of consumer
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surp lus ,  p ro d u cer  surp lus  an d  total welfare, the  latter being the  sum  of the  

c o n s u m e r  a n d  p roducer  surp lus. U nder this m odel, the  w ay in which w ealth  is 

distributed is irrelevant an d  th e  law is neutral a s  to w h e th e r  a  su rp lus  of 

w elfare  a c c ru e s  to c o n s u m e rs  or trade rs .  In fact, it is q u es tio n ab le  w h e th e r  

su c h  a  model can  b e  d esc r ib e d  a s  c o n s u m e r  law a t all, ev en  if c o n s u m e rs  

m ay  b e  the  p ass iv e  beneficiaries  of such  a  sy stem .

U nder this m odel, the  objective of th e  law is solely to protect free m arke ts  

from distortions an d  m arke t failure. Market failure occu rs  w hen  th e re  is a  

failure of o n e  of the  econom ic  conditions n e c e s s a ry  for th e  ach iev em en t  of 

optimal, or 'perfect', competition. In a  m arket tha t is perfectly competitive, 

th e re  a re  a  large n um ber of buyers  an d  se lle rs  selling h o m o g e n e o u s  

p roducts ,  no barriers  to entry an d  the  e x is ten ce  of perfect information 

b e tw e e n  all econom ic  actors.^ As a  result, e a c h  seller is insignificant in 

relation to th e  m arket a s  a  w hole a n d  h a s  no influence on the  price of the  

product. Accordingly, se lle rs  a re  price takers ,  not price m akers ,  resulting in 

both allocative an d  productive efficiency.

In practice, perfectly com petitive m arke ts  rarely occu r  an d  “w orkable 

com petit ion” is a  m ore  realistic goal. But policy m a k e rs  s e e k  to c re a te  m arke ts  

which c o m e  a s  c lo se  a s  possib le  to this ideal. Perfect com petition benefits  

c o n s u m e rs  b e c a u s e  it:

[E]nsures that all consumers who value a  certain good or service at more 

than what it would cost for the society to produce the good or provide the 

service, will obtain it at the price which reflects the exact social cost. 

Allocative and productive efficiency are simultaneously achieved. Competition 

forces firms to offer the most attractive combination of prices and qualities 

technologically available, and consumers are thus able to find the 

price/quality (very broadly and abstractly, hence somewhat unrealistically, 

defined as any product feature outside price) that best suits their preferences.

' I. Ramsay, Rationales For Intervention in the Consumer M arketplace, (Lxjndon, OFT, 1984) at pp 15- 
16.
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a happy combination that maximizes the sum of producers and consumers’ 

welfare.^

To this end, the law is seen as playing a facilitatory function. Through the law 

of property and contract, the state should provide the ground rules by which 

ownership and exchange are regulated. At a global level, international 

economic law should aim to make markets as competitive as possible by 

minimising the imposition of protectionist measures by states, thereby 

enhancing cross border trade.

By themselves, however, these facilitatory rules are not enough. They must be 

complemented by rules that interfere in the free market by combating 

practices which distort competition. The concept of perfect competition is 

based on the assumption that traders behave independently and do not abuse 

their market power. In a monopoly market, where a trader is not constrained 

by competition, it can decide the aggregate output and determine the price. 

According to economic theory, the monopolist will create a scarcity of his 

product in order to make excess profits and resources will accordingly be 

misallocated. In order to prevent this, competition law targets restrictive 

agreements and other forms of collective activity between undertakings, the 

abuse of market power and mergers which are harmful to the competitive 

process.^

There are limits to what competition law alone can achieve in creating efficient 

markets. Two failures, in particular, are seen as justifying regulation in the 

interests of consumers. Firstly, competition law has little to say about 

information failures. Yet, there is no point in consumers having a wide variety 

of options within a market if do not have the information to choose which 

option best suits their needs.'^ Second, the efficiency of a market depends on 

the ability of parties to exercise and enforce the rights which they have 

bargained for and receive a remedy in the event that those rights have been

 ̂F. Gomez, “The Unfair Commercial Practices Directive: A Law and Economics Perspective”, (2006) 
2EC LR 4, at5.
 ̂See, further, S. Bishop and M . Walker, The Economics o f EC Competition Law: Concepts, 

Application and Measurement, (London, Sweet &  Maxwell, 1999).
L Ramsay, Rationales For Intervention in the Consumer Marketplace, op cit., 13.
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violated. If parties systematically fail to enforce their private law rights, there 

must be another mechanism by which socially wasteful activity can be 

discouraged.

Information Failures and Consumer Law

A key characteristic of perfect competition is that economic actors have 

'perfect information'. Consumers need rigorous competition in order to have 

optimal free choice, but they must also be given information in order to inform 

the way in which they exercise their choices. Healthy market economies 

require informed consumer choice to determine which goods and services are 

produced. In an efficiency model of consumer law the central function of the 

law is to guarantee that consumer transactions are the result of such informed 

decisions. This is done -  somewhat paradoxically - through the introduction of 

rules regulating the way in which traders compete. Addressing problems of 

imperfect information is the central justification behind a variety of consumer 

protection measures, including, implied warranties, labelling and rules 

regulating false trade descriptions and misleading advertising. ^

According to economic theory, three types of information are of particular 

importance to consumers (i) the price of the product and other substitutable 

products (ii) the quality of the product and (ill) the terms of the transaction.^ 

The availability of such information is fundamental in giving the consumers an 

opportunity to make rational, wealth maximising decisions.^ Information can 

improve the position of consumers in three ways. Firstly, it can allow them to 

refrain from making contracts that they find incompatible with their needs. 

Second, it can allow them to negotiate a better deal with traders. Thirdly, it can 

allow them to shop around and acquire a better deal than the one they 

originally negotiated.®

 ̂See, further, I. Ramsay, Consumer Law and Policy: Texts and Materials on Regulating Consumer 
Markets, 2"“* Ed. (Hart Publishing, 2007), at Chapter 2.
® P. Cartwright, Consumer Protection and the Criminal Law, (Cambridge University Press, 2000) at 21. 
’  S. Grundmann, Kerber and S. Weatherill, Party Autonomy and the Role o f  Information in the Internal 
Market, (de Gruyter, 2001).
* T. Wilhelmsson, “Co-operation and Competition Regarding Standard Contract Terms in Consumer 
Contracts”, (2006) JBL 49 at 52.
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Two types of information failures need to be distinguished. The first type of 

information failure occurs where consumers do not have sufficient information 

when entering into contracts with traders. Information failure also occurs 

where a trader distorts the ability of a consumer to make an informed decision 

about a product by engaging in an unfair practice.

Information Provision

In 2004, the Consumer Strategy Group examined the ways in which consumer 

policy in Ireland could be improved.® Their various conclusions rested on the 

premise that:

Informed and empowered consumers are a powerful social and economic 

force. They can improve the overall standard of living in the country and drive 

innovation in the enterprise sector. Confident, well-informed consumers are 

not only more willing to spend their money, they also are more likely to favour 

progressive suppliers that offer more choice, better quality, superior service 

and innovative products and services at fair prices.^®

Problems of imperfect information differ according to the market at issue. 

Product information can be acquired through several means. Consumers may 

independently acquire information about products by direct observation and 

word of mouth. In markets such as those for frequently purchased and well 

differentiated products like chocolate bars, consumers may acquire 

information from experience and problems of asymmetrical information may 

be minimal. Traders themselves are major providers of information through 

advertising, labelling and other forms of commercial communication.

 ̂See, Report o f the Consumer Strategy Group- Make Consumers Count: A new Direction fo r  Irish 
Consumers, (April 2005), available at http://www.entemp.ie/commerce/consumer/publications.htm.

Ibid., at xiii. The EC Commission have echoed this view:
“Ensuring consumers through better information , are able to make the infored, environmentally and 
socially responsible choices on food, the most advantageous products and services, and those that 
correspond most to their lifestyle objectives thus building up trust and confidence.”
See EC Commission, Healthier, Safer, More Confident Citizens: A Health and Consumer Policy 
Strategy, 2005 at 10, ec.europa.eu/health/ph_overview/Documents/com_2005_0115_en.pdf.
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Yet, in other markets information about the essential components of a product 

may be less easily acquired or may only become available to the consumer 

after a transaction has been completed. A consumer, for example, may face 

high search costs in acquiring the information necessary to make an informed 

decision in respect of purchasing a product or he may not be able to process 

the information effectively.^^ Sellers, knowing that consumers face search 

costs, may try to increase them further, for example, by bundling various 

different products together.^^ There may be high switching costs associated 

with a product, such as exit penalties, which traders may be loathe to disclose 

but may effectively ‘lock’ consumers into a contract.^^ There may be markets, 

such as those involving doorstep selling, where a consumer may have 

adequate information about the product being promoted but may fail to 

process that information rationally due to the highly pressurised environment 

in which the product is sold.^'^ There may also be products, such as 

pharmaceutical drugs, which have a ‘credence’ quality and cannot be 

effectively tested by consumers post-purchase.’ ^

Various non-legal mechanisms exist that seek to ensure that consumers are 

informed, confident and empowered. One common non-legal response is to 

fund agencies that seek to give consumers a voice and represent their 

concerns. Problems of information deficiency are also dealt with through the 

introduction of formal legal rules. One common technique is to require traders 

to provide information to consumers under pain of legal sanctions, which as 

rational economic actors, consumers are presumed to be able to process and 

understand.’® When these disclosure requirements operate in the pre-

"  Ibid., at 34.
Salop and Stiglitz, “Bargains and Ripoffs: A Model of Monopolistically Competitive Price”, (1977) 

44 Review o f Economic Studies 493.
See Ramsay, Consumer Law and Policy: Text and Materials on Regulating Consumer Markets, 2"‘* 

Ed.(Hart Publishing, 2007) at 85.
In its report, Doorstep Selling: A Report on the Market Study, (OFT 716, 2004), the Office o f Fair 

Trading in the U .K . found that many consumers who had bought from door-to-door salesman “find 
they have made an inappropriate choice, often as a result o f pressure selling, that the prices they have 
paid were too high/or that the product that they have bought is not suitable for its intended purpose. 
Subsequently they can find themselves inadvertently locked into a contract with no option to 
cancel.”(at 1.13).

See Ramsay, op cit., at 85.
See Twigg-Flesner, “Information Disclosure About the Quality of Goods: Duty or Encouragement”, 

in Howells, Janssen and Schulze, Information Rights and Obligations, (Ashgate, 2005) at 137.
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contractual stage they aim to increase market transparency, without interfering 

with the autonomy of parties with regards the substance of the contract. 

These information duties are generally descriptive, requiring details such as 

the price and nature of the product or details about the trader selling the 

product. In respect of products the purchase of which gives rise to more 

pronounced risks (such as pension funds), traders may have to positively 

warn consumers about the nature of the risks associated with the product and 

the way in which consumers are to be informed is often set out in highly 

specific terms in detailed legislation.^®

At the post-contractual stage, legislation precluding the imposition of 

particularly onerous terms or implying certain fundamental terms into 

contracts, protects consumers from undue post-purchase surprises which may 

occur when key product characteristics only become apparent after the 

contract has been formed. By setting down cooling-off periods during which 

consumers have a right to exit a contract, consumers are given a further 

opportunity to consider their purchase in unpressurised conditions.

The economic rationale of these types of provisions is well summarised by 

Howells:

[C]onsumers have less information than traders that reflect their true 

preferences. There are not sufficient incentives for traders to volunteer that 

the information be provided, so the law needs to require that the information 

be provided. Once this information is provided, consumers can protect their 

own interests by selecting the goods or services closest to their preferences. 

Harm will be reduced by ensuring goods and services are more likely to be in 

line with realistic consumer expectation based on reliable information..(M)ost 

critics would not view such approaches as being overly paternalistic...(the)

J Vickers, “Economics for Consumer Policy”, British Academy, Keynes Lecture, 29 October 2003, 
available at www.oft.gov.uk/shared_oft/speeches/spe0403.pdf.

See, H Beales, R Craswell and S Salop, “The Efficient Regulation of Consumer Information”, (1981) 
24 Journal o f  Law and Economics 491; Ramsay, “From Truth in Lending to Responsible Lending”, in 
G. Howells, Janssen and R. Schulze, Information Rights and Obligations, (Ashgate, 2005).
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limitation on autonomy is minimal compared to the growth in the autonomy of 

the consumer who can make an informed choice of product or service/®

The ‘Negative’Regulation of Commercial Practices

The foregoing has described the rationale for regulating traders in a positive 

way by obliging them to do or say certain things. However, the “negative” 

regulation of commercial practices is arguably a more important concern since 

distortions in the use of information can be at least as much of a problem for 

the efficiency of markets as information deficiency. This is because:

[l]nformation qua information is not sufficient to sustain an economic 

democracy ... For example, when goods are praised to the point of untruth, or 

a competitor's goods are falsely disparaged and the competitor then replies in 

kind, the result is not informed, intelligent choice, but rather its perversion; 

there is no "choice" when selection is a function of competing untruths, 

deceits and misleading comparisons. Production is no longer regulated by

consumer choice, and business success is no longer measured by consumer
20satisfaction.

Misleading Practices and the Market

Competitors will have an incentive to supply some information to consumers 

in order to win custom. But the rationale behind disclosing information is likely 

to be to maximise profits. Accordingly, the information supplied by a trader is 

likely to be that which places that trader’s products in the most favourable 

light, rather than perfect information.^^ In certain markets, such as those 

where transactions are of a once-off nature, this problem may be particularly 

acute.^^

G. Howells, “The Potential and Limits of Consumer Empowerment by Information”, (2005) 32 
Journal of Law and Society 349, at 355.

EW Kintner, A Primer on the Law o f Deceptive Practices, (New York: Macmillan, 1971) at 2. 
at21.

See 1. Ramsay, Rationales For Intervention in the Consumer Marketplace ,op cit., at 31, who gives 
the example of the fly-by-night salesman and the door-to-door seller.
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The negative economic consequences flowing from the proliferation of 

dishonest commercial behaviour was famously demonstrated by George 

Akerlof in his seminal article, “The Market for “Lemons”: Quality Uncertainty 

and the Market Mechanism”.̂  ̂ To prove his thesis, Akerlof uses a market in 

which there is significant information asymmetry between the purchaser and 

the trader, namely the market for used cars. Akerlof demonstrates how the 

existence of this market largely depends on the existence of a relationship of 

trust between the trader and consumer. The presence of dishonest traders in 

the market drives both honest traders and the market out of existence:

[T]here may be potential buyers of good quality products and there may be 

potential sellers of such products in the appropriate price range; however, the 

presence of people who wish to pawn bad wares as good wares tends to 

drive out the legitimate business. The cost of dishonesty, therefore, lies not 

only in the amount by which the purchaser is cheated; the cost also must 

include the loss incurred from driving legitimate business out of existence.^'*

Providing higher quality products costs suppliers more than providing products 

of lower quality, but if consumers cannot tell the difference between those 

products, there is no immediate commercial incentive for traders to provide 

better quality. Bad quality drives out good.^^

There may be other reasons, such as reputation, that would act as a 

constraint on dishonesty. Generous return policies and guarantees may also 

be used as an attempt to signal the quality of a product.^® Moreover, in 

perfectly functioning markets, competition can provide a constraint on traders 

acting unfairly, since traders who play by the rules can advertise that their 

products and commercial standards are better than the products of their 

competitors who deviate from those rules. However, in practice, signals such 

as guarantees can be manipulated by traders. In addition, competitors 

themselves may find it hard to verify whether a competitor is peddling

(1970) 84 Quarterly Journal o f Economics, at 488.
Ibid., at 495.
Vickers, op cit,. at 9.

^  Ramsay, “Consumer Redress Mechanisms for Defective and Poor Quality Products”, (1981) 31 Univ 
of Tor U  i n .
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falsehoods since they themselves may not be privy to that information. 

IVloreover, as Pitofsky argues:

[l]n markets with many sellers, counter-advertising may have no appreciable 

impact on the counter-advertiser's share of the market. In oligopolistic 

markets, fear of mutually disadvantageous counter-advertising may 

discourage any firm from initiating such a program... Explicit counter

advertising, if inaccurate, opens the challenger to the possibility of a 

disparagement suit by the named competitor as well as a prosecution...for 

deceptive advertising. Moreover, advertisers apparently share the 

conventional wisdom that unseemly debates about product qualities tend to 

diminish in the eyes of consumers both the allegedly false advertiser and the 

overly honest rival who exposes its deceptions.^^

Aggressive Practices and the Market

Aggressive commercial practices also need to be regulated. W ithout ensuring 

that contracts are the product of free, as opposed to coerced, choice there is 

no safeguard to guarantee that market transactions are wealth maximising in 

the long term.^® All contracts, to a certain degree, are the result of constrained 

choice. However, certain types of conduct particularly prevent the successful 

operation of a competitive market. As Collins puts it

Pointing a gun at someone's head unless she signs a contract creates a 

situation of unfair competition by means of constructing an unfair bargaining 

position: the victim has little choice but to consent. Similarly, the doorstep 

seller of encyclopaedias who refuses to leave your home until you have 

purchased a set, also constructs a non-competitive market, since there is little 

chance for the consumer to ascertain whether or not the price reflects the 

market rate and, moreover, the pressurizing sales technique prevents the 

consumer from remembering that she would rather spend her money on 

something else.^®

Pitofsky R, “Beyond Nader; Consumer Protection and the Regulation of Advertising”, (1977) 90 
Harv L Rev 661, at 666.

Collins, The Law of Contract, 2"'* Ed., (LexisNexis UK, 2003) at 137.
^Ubid., at 138.

19



The use of misleading and aggressive commercial practices both interfere 

with the ability of consumers to make informed transactional decision and 

result in the misallocation of resources. Misleading commercial practices may 

have a more profound effect on the market, since the ubiquitous presence of 

misleading information in the marketplace may mean that traders will have no 

incentive to provide consumers with good quality products. However, the 

protection of competitive markets also requires aggressive commercial 

practices to be regulated.

The Rule of Reason in an Efficiency Model of Consumer Law

In competition law, “the rule of reason” has been used to describe the way in 

which policy makers and courts (particularly in America) have approached the 

regulation of potentially anti-competitive conduct. Save for certain “hardcore 

offences” such as price-fixing, the rule of reason requires the pro-competitive 

and anti-competitive effects of agreements between undertakings to be 

weighed up to see if the efficiencies of such agreements outweigh the harm to 

competition.^® Equally, in order to see whether the conduct of a dominant firm 

constitutes monopolisation, that firm’s behaviour has to be examined in its 

economic context. To take the example of predatory pricing, in deciding 

whether a pricing strategy is predatory, the immediate benefit of lower prices 

resulting from a dominant firm’s superior economies of scale has to be 

weighed against the risk that that dominant firm’s actions pose to the long

term competitive structure of the market.

Whether consumer protection rules regulate traders in a negative way (by 

restricting their freedom of action) or in a positive way (by obliging traders to 

do certain things), these rules are not costless. The paradox of consumer law

See Standard Oil v. US (1911) 221 US 1; C-26/76 Metro v. Commission [1977] ECR 1857. For a 
recent decision that casts doubt on the application of the rule of reason in EC Competition law 
(although stressing that agreements must be looked at in their legal and economic contexts) see Case T- 
112/99 Metropole v Commission [2001 ] 4 CMLR 1.

See, for example, the discussion of predatory pricing and rebates by the EC Commission in the Staff 
Discussion Paper on the application o f Article 82 to exclusionary abuses, available at 
http://ec.europa.eu/competition/antitrust/others/article_82_review.html.
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is that, while its theoretical basis is to enhance competition, its rules serve to 

reduce the ways in which traders can compete.^^ Formulating and policing 

consumer protection rules self-evidently imposes a cost on consumers which 

is generally paid for through taxation. Even if consumer protection rules are 

exclusively enforceable through private law, placing a legal obligation on 

traders to accumulate and disclose certain information has economic costs for 

traders which may ultimately be passed on to consum ers.Furtherm ore, for 

certain markets to function, traders need to be able to exploit their expert 

knowledge for personal gain.^'^The existence of a market for antique products, 

for example, is predicated on the fact that antique dealers are given an 

incentive to exploit their superior knowledge. The market would dry up all if 

this knowledge had to be disclosed prior to entering into a transaction.^^

Equally, requiring retailers to vouch for the merchantability or fitness for 

purpose of a product made by a manufacturer will increase the risk of the 

transaction for the retailer and the price of the product is likely to be adjusted 

accordingly. Moreover, cooling off periods can redress pre-purchase 

imbalance, but they can also encourage opportunistic behaviour.^® In addition, 

precluding or restricting traders from communicating certain types of 

information to consumers may protect those consumers whose economic 

decision making is easily distorted, but it will have economic costs for those 

consumers who would otherwise benefit from receiving the information.^^

Under an efficiency model, sledgehammers should not be used to crack nuts. 

Almost all real world markets are imperfect to a certain extent. Hence, even 

where market failure has been identified, action is only justified if the negative 

effects on competition are outweighed by the benefits of regulation for 

competition. Conflict can occur; the same commercial practice may distort the 

economic decision making of some consumers but provide useful information

G. Monti, ‘The Revision o f the Consumer Acquis from a Competition Law Perspective” , (2007) 2 
European Review o f Contract Law 295, at 298.

P. Cartwright, op ch., at 22.
H. Collins, Regulating Contracts, (Oxford, Oxford University Press, 1999) at 282.
Ibid., at 282.

Rekaiti and Van den Bergh, “ 'Cooling-Off Periods in the Consumer Laws o f the EC 
Member States: A  Comparative Law and Economics Approach”  (2000) 23 JCP 371.

See further, Cseres, Competition Law and Consumer Protection, (Kluwer, 2005), at Chapter 4.
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to others. In an efficiency-based model of consumer law, the response is 

utilitarian: where a commercial practice is aimed at the generality of 

consumers, the negative effects of a commercial practice on particularly 

vulnerable consumers have to be weighed against the economic costs of 

regulation for consumers at large. Equally, information disclosure 

requirements are used if they are the most efficient way in which to inform a 

rational consumer of important transactional information.

Institutional Failure and the Need for Regulatory Inten/ention

The economics of information justifies the imposition of legal rules that set 

some ground rules to regulate the way in which traders interact with 

consumers. Not only are these rules justified to protect the interests of 

consumers but they are also in place to protect honest traders from the 

deleterious effect that dishonest commercial practices can have on their 

interests. Yet the economics of information says nothing about who should 

enforce these rules. In a perfectly functioning market, private law would 

ensure that transactions are the product of genuine free will by bequeathing 

parties enforceable rights and remedies against those who engage in unfair 

conduct. Monitoring compliance would be outsourced to private parties.

For consumers, however, the logic of a self-policing market does not work. 

Reputation and repeat business may not deter fly-by-night or rogue operators. 

Furthermore, general rules and remedies in contract law are predicated on 

putting the injured party back into the position he/she would have been in had 

the contract been performed and leave little scope for punitive damages. 

Perhaps more significantly, the empirical evidence suggests

[Cjonsumers exhibit a cultural antipathy to vigorous pursuit of legal rights and 

the gulf between protection of the law in practice and its worth on paper may
Q Q

therefore be wide.

Howells and Weatherill, Consumer Protection Law, 2"‘* edition , (Ashgate, 2006), at Chapter 11.
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In cases of small-scale individual harm, it is rational for consumers to forgo 

legal remedies in private law, due to the high fixed costs of individual suits.^®

Relying solely on consumers enforcing their rights through private law would 

be an wholly inadequate way in which to protect against market failure. 

Accordingly, for consumer markets to be effective and efficient, some sort of 

regulatory oversight and public enforcement is required. Just as with private 

law, however, the economic costs and benefits of regulatory inten/ention must 

be weighed up and the focus of regulatory intervention must be on maximising 

total welfare and providing the conditions in which free markets can flourish.

PART II: CRITIQUES OF THE MARKET MODEL OF CONSUMER LAW

The Attack from Behavioural Economists

The market model of consumer protection works on the assumption that free 

and competitive markets produce the best results for consumers; it is based 

around an image of the consumer as a strong, diligent and rational actor and 

it holds that regulatory intervention is only justified on efficiency grounds.

Predicating consumer protection on the relatively indeterminate ideal of 

efficiency gives rise to a number of pragmatic criticisms. The attraction of the 

role of cost-benefit analysis in consumer protection policymaking, as Ramsay 

puts it:

[l]s primarily that it appears to offer a relatively value-free approach and 

quantitative analysis to policy questions. It fits the commonsense intuition that 

policies ought only be adopted where their social benefits exceed their costs. 

The following reasons suggest caution however in the use of cost-benefit 

analysis...(ii) it is a difficult and costly task to carry out a methodologically 

sound cost benefit analysis, and to identify correctly the efficiency rather than 

purely financial costs of regulation... (iii) it is difficult to quantify the benefits of 

consumer regulation ..(iv) there is always the danger that the more

See Gallanter, “Why the Haves Come Out Ahead: Speculations on the Limits of Legal Change”, 
(1974) 74 Law and Society Review 95.
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measurable costs of certain groups will be regarded as outweighing the 

intangible benefits to a large and diffuse group...(v) there will be difficulties in 

obtaining data to make any precise measurement of costs and benefits.

However, the efficiency model has been subject to two more fundamental 

critiques. The first criticism is that the model is predicated on assumptions 

that bear no correspondence with reality. In particular, recent literature in the 

field of behavioural economics significantly undermines the logic on which the 

model is based."^^

Neo-classical economic theory assumes that the decisions of consumers 

follow a rational actor model, according to which the existence of irrational 

economic actors is accepted but downplayed. But as Hanson and Kysar 

argue:

The presence of unyielding cognitive biases makes individual decision 

makers susceptible to manipulation by those able to influence the context by 

which those decisions are made.'*^

This failure to abide by the rules of logic Is not merely occasional, but 

systematic and predictable.'^^ And these cognitive biases are exploited by 

manufacturers for gain. Moreover, studies have shown that consumers care 

about the fairness of markets as well as price and choice, challenging the 

concept of consumers as individual self-maximisers.

If irrational actors are more prevalent than the efficiency model assumes, it 

follows that advocates of the efficiency model propose flawed solutions in 

respect of how the consumer marketplace should be regulated. Firstly, since

See Ramsay ,op cit., at 24.
To quote Kahneman and Tversky, two pioneering researchers in the field, consumers are susceptible 

to illusions of the mind which are “neither rational, nor capricious”; Tversky & Kahneman, 
“Judgement under Uncertainty: Heuristics and Biases 3” in Ahneman, Slovic &  Tversky (Cambridge 
University Press, 1982); see also Hanson and Kysar, “Taking Behaviouralism Seriously: The Problem 
of Market Manipulation”, (1999) 74 NYULR 630; Jolls, Sunstein & Thaler, “A  Behavioural Approach 
to Law and Economics”, (1997) 50 Stan L Rev 1471, Eisenberg, “The Limits of Cognition and the 
Limits of Contract”, (2004) 57 Stan L Rev 211.

See Ramsay, op cit., at 635.
Ibid., at 633.

24



consumer rationality is less robust than the model assumes, the negative 

regulation of commercial practices is too favourable to traders. There is 

evidence that consumers have limited ability to understand and process 

information, that they have a natural propensity to interpret information in a 

way that is self-serving'^'*, that they tend to be over or under optimistic,'*^ that 

they tend to downplay warnings and long term risks and that preferences can 

be trumped by visceral factors.'^® Moreover, behavioural economics 

challenges the idea that markets have a learning effect which will reduce 

irrationality since consumers will learn from their mistakes.

Second, the attachment to the rational actor model leads to the use of positive 

regulatory techniques, such as information disclosure, which are of limited 

value. Placing legal obligations on traders to provide consumers with 

information will only lead to more rational decision-making if consumers 

actually absorb, comprehend and act on that information. Howells argues 

that too much is expected of this regulatory strategy and that “a more 

sophisticated and nuanced approach to information rules should be 

developed which enhances the effectiveness of those rules, whilst recognising 

their limitations”.'*̂  He argues that other approaches to regulating the market 

(such as altering default rules, using bans and regulation, and risk sharing) 

need to be considered alongside a strategy of information provision.^°

See the studies cited in Hanson &  Kysar, op cit., at 646-648 showing that people have a natural 
inclination towards sticking to first impressions and disregarding evidence disproving their initial

, “Behavioral Economics”, available at http://www.lawyaleedu/faculty/CJollshtm, who 
refers to over 200 studies that demonstrate this capacity for over-optimism.

See, for example, Tversky &  Kahneman, “The Framing of Decisions and the Psychology of Choise” 
211 Science 211 (1983) 453, who found significant changes in preferences based on inconsequential 
changes in the formulation of choice problems. G. Howells, “The Potential and Limits o f Consumer 
Empowerment by Information”, op cit., at 360-362.

I. Ramsay, Consumer Law and Policy: Texts and Materials on Regulating Consumer Markets, op 
cit., at 73-85.

See, for example the discussion of the shortcomings of information disclosure in Jolls, Sunstein and 
Thaler, op cit., at 1533-37; see also Whitford, “The Functions of Disclosure Regulation in Consumer 
Transactions’”, (1973) 2 Wisconsin Law Review 400-470 and R M  Goode, ‘Introductory Survey’ , in: 
R M  Goode (ed.).
Consumer Credit (Leyden, W  Sijthoff, 1978), 3-105, at 5.

G. Howells, “The Potential and Limits of Consumer Empowerment by Information”, op cit., at 362.
Ibid., at 349.

perception.
See C. Jolls
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Third, the rational actor model is predicated on the assumption that 

consumers should be given the power to shape the markets in which they 

enter. But if consumers have more complex values than the rational actor 

model assumes, should consumer policy not also seek to reflect such 

concerns?

The Attack from Welfarists

Behavioural economists who criticise the market model of consumer law do 

not question the legitimacy of protecting markets from information failure, 

rather they question the way in which this objective is achieved. But the 

efficiency model of consumer law has also been criticised from an ideological 

perspective by those who object to the elevation of efficiency as the ultimate 

goal of consumer law and think that consumer law should also play a 

redistributive role, in order to ensure that the outcomes of economic 

transactions are “fair” from a normative perspective. In their response to Jules 

Stuyck's thesis that European consumer law, predicated on an efficiency 

model, had “come of age”, Howells and Willhemson rejected the view that:

[Cjonsumer law should be based upon a solely market based orientation, for 

the internal market is for the strong and weak consumers alike and cross- 

border transactions provide new and easy opportunities for the exploitation of 

the weak.®^

This theoretical position has been principally described as a “welfarist” 

approach, a definition that this thesis adopts.

The goals of efficiency and equity are not mutually exclusive. In a welfarist 

model, consumer law still would protect consumers from distortions of 

information. However, the principal rationale behind this protection would be 

fairness, rather than efficiency.®^ In an efficiency based model of consumer

G. Howells and T. Wilhelmsson, “EC Consumer law: Has it come of Age?”, (2004) 28 ELR 370, at 
371.

See R. Brownsword, G. Howells and T. Wilhelmsson, Welfarism in Contract Law, (Dartmouth,
1994).
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law only the economic costs and benefits of regulatory interference are 

weighed up. Attempts to use the law to redistribute resources are seen as 

futile, since traders will inevitably pass on the costs of redistributive measures 

or will choose not to deal with certain classes of consumers in the first place.^^ 

This a priori assumption is challenged by welfarists, who argue that the 

detrimental effects of redistributive legislation are overstated and must be 

balanced against the social benefits that might result from the legislation.^"^ In 

a welfarist model, social factors (such as the effect of an economically efficient 

policy on vulnerable groups) are also taken into account. In certain 

circumstances, equitable reasons should override economic ones, even if this 

imposes costs on consumer welfare as a whole.®®

The contours of this welfarist model are contested. Just as advocates of 

welfarism in consumer law disagree about the extent to which the efficiency of 

markets should be subordinated to the interests of equity, so there is 

disagreement on the methodology by which welfarist objectives should be 

achieved.®® In particular, there is no consensus as to whose welfare the model 

should seek to promote.

In the past, vague arguments built on buzzwords such as ‘inequality of 

bargaining power’ were seen as sufficient reasons to justify paternalist 

intervention for consumers at large.®^ More nuanced justifications have since 

been developed. Wilhelmsson, for example, argues that treating consumers 

as a homogeneous entity who deserve similar kinds of protection does not 

recognise the differences between consumers. He argues that there is a need 

to examine the distributive effects of policies amongst different groups of

C. Sunstein, After the Rights Revolution: Reconcieving the Regulatory State, (Cambridge, Harvard 
University Press, 1990). Sunstein states (at p. 106) that “efforts to redistribute resources through 
regulation end up harming the most vulnerable members of society.”

See I. Ramsay, Consumer Law and Policy: Text and Materials on Regulating Consumer Markets,
2"'* Edn.(Hart Publishing, 2007) at 63.

I. Ramsay ,Rationales fo r Intervention in the Consumer Marketplace, op cit., at 21.
Ramsay, ibid., at 21. See also, Wilhelmsson, “Consumer Law and Social Justice”, in I  Ramsay (ed). 

Consumer Law in the Global Economy, (Aldershot, Dartmouth, 1997) 217.
See Harvey, The Law of Consumer Protection and Fair Trading, (2"“* edn.,) (1982) at 14. For a 

discussion, see Ramsay, Rationales fo r  Intervention in the Consumer Marketplace , op cit., at pp. 49- 
59.
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consumers inter se.^® Children, for example, may have more difficulty making 

rational economic choices than adults.^®

Others have invoked the language of human rights in order to argue against 

the utilitarian approach of market failure analysis. These approaches draw on 

the Kantian idea that an individual should not be used as a means to an end 

and that rights should ‘trump’ other considerations. Deutch has argued that:

[C]onsumer rights are rights of the individual and not rights of the 

group...Consum er rights focus on the individual to whom basic rights to fair 

trade and safe products are granted. One of the main ideas behind consumer 

protection is that the individual is entitled to protection notwithstanding that, 

on the basis of a cost-benefit analysis, the economy might benefit if the 

consumer receives defective goods or hazardous products...In a  consumer 

society, protection of the individual consumer is part of maintaining human 

dignity. If not given the right to fair trade, the right to a fair contract, and the 

right of access to courts, a person’s dignity is disregarded. At the end of the 

day, these rights are no less important than other human rights.®”

The welfarist model or, more appropriately, models of consumer law is difficult 

to define in precise terms. However, it contains a number of fundamental 

features that distinguish it from a market-oriented model. Firstly, it is 

predicated on the idea the law should not sacrifice “weaker” consumers on the 

altar of economic efficiency.®^ Where a clash between the interests of stronger 

and weaker consumers arises, the conflict is not resolved simply by 

undertaking an analysis focused merely on economic efficiency minus 

equitable considerations. In effect, this means that a more interventionist 

approach is taken to the regulation of commercial practices.

Wilhelmsson, “Consumer Law and Social Justice”, op cit. Wilhelmsson even goes as far as 
supporting the introduction of so called social force majeur clauses, whereby consumers affected by 
some unforseen occurence such as unemployment might be given benefits such as a defence against 
liability to pay damages. See, also, Wilhelmsson, “Social Force Majeur -  A  New Concept in Nordic 
Consumer Law”, (1990) 13 JCP 1.

Ramsay, Consumer Law and Policy: Texts and Materials on Regulating Consumer Markets, op cit., 
at 63.
^  S. Deutch, “Are Consumer Rights, Human Rights?”, (1994) 32 Osgoode Hall LJ 537 at 551.

See, Howells and Wilhelmsson, “EC Consumer law: Has it come of Age?”, (2004) 28 ELR 370.
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Second, the methodology by which the law protects consumers is different. In 

an efficiency model, once a contract is the product of an informed choice, the 

law (generally) has no role in reviewing its contents, regardless of how 

imbalanced the contract may seem ex post facto: since individuals are rational 

self-maximisers of wealth whose choice, once made on an Informed basis, 

furthers the interests of society as a whole, free contracting is seen as fair 

contracting. But in a welfarist model, procedural fairness is not seen as a 

panacea that will protect consumers from all forms of exploitation. As the 

emphasis is on equitable outcomes, the content of bargains also needs to be 

regulated, not simply the way in which those bargains are made.®^

This need to allow contracts to be reviewed ex post facto on grounds of 

unfairness has an inevitable impact on the form of the law. In an efficiency 

model, there is a necessary attachment to legal certainty: the law of the 

market is not the law of the jungle. In private law, this means that obligations 

and entitlements are determined by a fixed set of precise rules.®^ Similarly, 

when market regulation is justified, rules must be clear and calculable so that 

parties can adequately assess the risks and rewards of entering a contract ex 

ante. In a welfarist model, flexibility and discretion are placed above formalism 

and calculability.®'* Trading in a way that is fair is an overarching principle, 

containing both substantive and procedural components. These are designed 

to enforce standards of decency, fairness and reasonableness in the 

marketplace, as judged (generally) from the perspective of the consumer.®^ 

Consumer law therefore becomes a way in which perceived community 

values are protected.^® Since the question of fairness can only be considered 

on a case by case basis, the legal form of the regulation of commercial 

behaviour is driven away from bright line rules towards more open-textured

Brownsword, Howells and Wilhelmsson, op cit., pp 1-19.
Weber, M., Economy and Society, in G. Roth and C Wittich eds., (Berkeley, 1978).

^  Cf. Hayha, “Scandinavian Techniques for Controlling Fairness in Contracts”, in R. Browsword, G. 
Howells and T. Wilhelmsson (ed.), op cit., pp 127-157.

O. Lando and Beale (ed.). Principles o f  European Contract Law, (Kluwer, 2000) at 113.
^  I. Ramsay, Consumer Law and Policy: Text and Materials on Regulating Consumer Markets, op cit., 
at 99.
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standards.®^ The equitable function of the law is buttressed by placing a legal 

duty on traders to act fairly towards consumers.

Conclusion

The need to regulate the consumer marketplace to prevent market failure is 

almost universally recognised. However, beyond this, the overall objectives of 

consumer protection law are heavily contested, particularly by academics, as 

are the regulatory mechanisms by which these objectives should be achieved. 

While at a political level there is broad acceptance that consumer law must 

attempt to incorporate both equitable and economic considerations, the 

weight that countries attach to each of these considerations varies 

significantly.®® One of the key problems that arose during the negotiation of 

the UCPD was the fact there was no homogeneous conception of what a 

European-wide consumer law should entail, or common conception as to how 

best to protect consumers from unfair commercial practices. Different Member 

States had different priorities. “Hard sell” in one jurisdiction was seen as 

“unfair sell” in another.

As we will see in later chapters, in theory, the UCPD ultimately (and in spite of 

the protestations of a number of Member States) proffers a framework of 

consumer law that can generally be seen as efficiency-based and market 

orientated. At the same time, certain concessions were made while the UCPD 

was being negotiated which were intended to appease Member States who 

were reluctant to sign up to any framework which would endanger the 

protection of particularly vulnerable groups.®® These concessions, as well the 

broad drafting approach adopted by the UCPD, may mean that the practical

H. Collins, Regulating Contracts, op cit., at Chapter 11.
See, for example, A Fair Deal For All: Extending Competitive Market: Empowered Consumers, 

Successful Business, (DTI, 2005), at 3.3, where the Department of Trade and Industry in the U.K. set 
out that its consumer policy would be driven efficiency ( “we will...identify and estimate all the 
expected costs and benefits of intervention to consumers, businesses and government...Regulation 
would be a last resort) and equity (“we w ill... have regard to the social and health consequences of 
these failures). Unhelpfully, it says little about how it seeks to achieve this balance. See further, 
Ramsay, Consumer Law and Policy: Text and Materials on Regulating Consumer Markets, op cit., at 
54. No equivalent policy document has been produced by the National Consumer Agency in Ireland.

See, in particular. Chapter 3, “The UCPD and the ‘Europeanisation’ of Consumer Law” and Chapter 
4, “Proving Causation under the CPA”.
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effects of the UCPD may be more nuanced. Yet, before we examine the 

provisions of the UCPD in more detail, we first need to look at the legislative 

framework that was in place in Ireland to protect consumers prior to the 

UCPD.
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CHAPTER 2: THE DEVELOPMENT OF CONSUMER 

PROTECTION LAW IN IRELAND

Introduction

This chapter examines the development of consumer protection law in Ireland 

up to the enactment of the Consumer Protection Act 2007 (“the CPA”) and 

analyses the doctrinal foundations of consumer law in Ireland prior to the 

enactment of the CPA. The focus of the chapter is on the law protecting 

consumers’ economic interests. It does not look at the evolution of competition 

law in this jurisdiction, although the author accepts that the predominant 

purpose of competition law is to benefit consumers. Nor is this chapter 

concerned with legislation (such as product liability, food safety and labelling, 

technical standards for products etc.) which incidentally protect the economic 

interests of consumers, but are primarily concerned with protecting their 

health and safety.

This chapter differentiates between ‘private’ consumer law and ‘public’ or 

‘regulatory’ consumer law. This differentiation is also made in other chapters 

of this thesis. By ‘private consumer law’ it is meant consumer law in which 

consumers themselves have a cause of action against traders. By ‘public 

consumer law’ it is meant consumer law of a regulatory nature in which 

enforcement is channelled through an administrative authority and breach of 

the law results in some sort of public law sanction, such as a criminal 

conviction. In domestic consumer protection law, the distinction between 

public and private consumer law remained an important one up until the 

enactment of the CPA in 2007.^ When consumers suffered damage following 

a breach of public consumer law, they were not entitled to a remedy unless 

there was a corresponding cause of action in private law. Conversely, the fact 

that the behaviour of a trader breached the private rights of a consumer did

' See, further. Chapter 11, “Hello Class Actions, Goodbye Common Law? Consumer Redress under the 
CPA.”
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not necessarily mean that that trader was exposing himself to a regulatory 

sanction.

As we will see in chapter 4, the Unfair Commercial Practices Directive (“the 

UCPD”) only impinged directly on public consumer law, leaving private 

consumer law untouched. As a result, the focus of this chapter is on the 

evolution and development of public consumer law. Although their 

enforcement mechanisms differ, the overall function of both private and public 

consumer law is to regulate the conditions under which consumers transact 

with traders. Thus, the discussion of public consumer law in this chapter is 

intertwined with some analysis of the evolution of private law as it related to 

consumers.

The chapter is divided into five parts. Part I briefly traces the development of 

the common law in the nineteenth century. The particular focus of Part I, 

however, is on the history, rationale and development of legislation targeting 

deceptive commercial practices in the nineteenth century. As we will see, it 

was only in the twentieth century that the emergence of a discrete body of 

consumer protection law aimed at protecting the economic interests of 

consumers qua consumers can be identified. However, since legislators and 

judges preferred to combat specific problems relating to the protection of the 

economic interests of consumers with ad hoc solutions, this body of law 

developed in phases and in such a manner that the overall tapestry became 

complex. In order to impose some ex post facto coherence, this chapter 

takes a thematic approach.

Part II looks at how the common law developed throughout the twentieth 

century and how this impacted on the legal position of consumers. Part III 

examines the series of public and private law measures that were enacted 

with the stated (although sometimes debatable) intention of protecting the 

economic interests of consumers. Part IV briefly describes how, in the last 

twenty years, European Community law began having a major influence on 

both private and public consumer law. Part V concludes by synthesising the 

key doctrinal features of consumer law as it stood prior to the enactment of
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the CPA. It explains how the need for reform became increasingly recognised 

at a national level. However, it explains how this national reform agenda was 

overtaken by the European Commission's proposal to harmonise consumer 

protection law throughout the Community, ultimately leading to the enactment 

of the UCPD.2

PART I: REGULATING COMMERCIAL PRACTICES IN THE NINETEENTH 

CENTURY

The Development of the Common Law in the Early Nineteenth Century

The idea of man as a utility maximising individual who is the best judge of his 

own happiness was a dominant philosophy in the nineteenth century.^ This 

philosophy was closely associated with classical economic theory, which 

represented the dominant economic philosophy of the time. The most famous 

advocate of classical economic theory, Adam Smith, argued in The Wealth of 

Nations that man had a natural propensity to “truck, barter and exchange”'̂  

one thing for another in a way which would maximise his own happiness. 

Moreover, he argued that the interests of the self-maximising individual and 

the interests of society at large essentially collided. Two self-maximising 

individuals would only enter into an exchange if the result was in the best 

interests of both parties. And this market mechanism. Smith submitted, was 

the most efficient way in which to allocate scarce resources. Smith argued 

that:

[M]an generally, indeed, neither intends to promote the public interest, nor 

knows how much he Is promoting it...He intends his own gain, and he is in 

this, and in other cases, led by an invisible hand to promote an end which 

was no part of his intention.®

 ̂ Directive 2005/29/EC of the European Parliament and Council of 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the internal market and amending Council Directive 
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the 
Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council ( ‘Unfair 
Commercial Practices Directive’).
 ̂These ideas being classically espoused by JS M ill in On Liberty, (New York, Dover, 2002).

‘‘ a  Smith, The Wealth o f  Nations, Books 1-3, (London, Penguin, 2003).
 ̂Ibid, Book I, Chapter II.
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Moreover, Smith vigorously argued that state intervention in the market would 

generally do more harm than good and had historically been designed to 

further the interests of particular groups, at the expense of society at large.

Common law lawyers adopted this thinking, particularly in the early part of the 

nineteenth century.® Freedom of contract became equated with the rule of law 

itself.^ Having predictable legal rules predicated on the contractual autonomy 

of individuals was seen as a quid pro quo of upholding the free market 

model.®

This standpoint had a number of corollaries. Firstly, in the marketplace each 

man was presumed to rely on his own skill and judgment before entering a 

contract. Thus, contractors were entitled to change their mind prior to entering 

into agreements and there was no obligation to disclose information to a 

counter-party - no man was “his brother’s keeper”.® Second, once concluded, 

the subject matter of a contract was beyond review. After all, it was not for the 

courts to determine whether the ultimate agreement reached between 

contractors was a fair one once the 'agreement' was reached freely: free 

contracting was fair contracting. Once an agreement was struck a contractor 

was required to perform his obligations, or pay damages to the counterparty. 

This growth in formalism also led to the demise in flexible, discretionary legal 

rules most closely associated with the Court of Chancery.^®

* See, generally, Atiyah, The Rise and Fall o f Freedom o f Contract, (Oxford University Press, 1979).
’ Ibid., at 402-204.
* Ibid., at 402.
 ̂Ibid., at 403. In Smith v Hughes (1871) L.R. 6 Q.B. 597 the central issue was whether a buyer of oats 

could refuse to accept them having been given a sample on the ground that he thought they were old 
oats that he could feed his horse, as opposed to new oats with which he could not. Cockbum CJ held 
(at 604-605)
“Now in this case, there was plainly no legal obligation in the plaintiff in the first instance to state 
whether the oats were new or old. He offered them for sale according to the sample...and gave the 
buyer the fullest opportunity of inspecting the sample... If, indeed, the buyer, instead of acting on his 
own opinion had asked the question, whether the oats were old or new, if  he had said anything
which intimated his understanding that the seller was selling the oats as old oats, the case would have 
been wholly different...Here, however, nothing of the sort occurs. The buyer...acts entirely on his own 
judgment.”

Ibid., at 388-397.
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This philosophical position still allowed the court to intervene in privately 

concluded contracts where there was some sort of procedural foul play, such 

as when a contract was concluded as a result of misrepresentation or duress. 

The notion that persons of full capacity should be free to make any contract 

they wanted was qualified by the requirements that those contracts were 

voluntarily and autonomously concluded.

Yet intervention in these instances was even restrictive. In Skeate y. Beale^\ 

for example, it was held that only force or threats to the person, as opposed to 

threats to property, could be treated as vitiating the free will of a party to 

conclude a contract, since economic pressures were two a penny in the free 

market and a man was presumed “to possess the ordinary degree of firmness 

which the law requires all to exert.” Apart from cases where a pre- 

contractual representation could be classified as a warranty, a 

misrepresentation could only give rise to an action in damages where it was 

fraudulently given and related to a statement of fact, rather than opinion.

Common Law towards the Twentieth Century

Even at the height of the classical period, it has been questioned whether 

laissez-faire legal theory was always consistently applied by the c ou r t s .A s  

early as 1815, the Kings Bench held that where a purchaser had no 

opportunity to inspect goods, caveat emptor would not apply; the purchaser 

would not be expected to buy goods “to lay them on a dunghill.” ®̂ Moreover, 

as the nineteenth century progressed, there was a more noticeable shift away 

from the doctrinal position of laissez-faire. In particular, courts started implying 

warranties into contracts which related to the merchantability and fitness for 

purpose of goods. In Jones w. Bright^^, where the plaintiff bought copper 

sheeting for a ship which fell apart after 4 months, it was held that it was “the 

duty of the court in administering the law to lay down rules calculated to

"  (1841) 11 Ad & E  983.
Ibid., at 990 per Lord Denman.
Pasley v. Freeman (1789) 3 T.R. 51.
See Atiyah, op cit., at pp 471-479.
Gardiner v. Gray (1815)4  Camp 144.
(1829) 5 Bing. 533.
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prevent fraud, to protect persons  who are  necessarily ignorant of the qualities 

of a  commodity they purchase, and to m ake it in the interest of manufacturers 

and those  who sell to furnish the best article that can  be best s u p p l i e d . T h e  

principle of cavea t emptor was held to be applicable only to goods of a  

specific nature which the  buyer had examined.^® The law also developed 

along similar lines in relation to the fitness of purpose of goods.

Criminalising Misleading Practices Under the Merchandise Marks Acts

Protecting purchasers  from deceptive commercial practices also cam e  up on 

the legislative radar. In addition to the law of fraud itself, sui generis  legislation 

aimed at preventing m odes of commercial behaviour which facilitated fraud 

had been  in place for centuries. A number of Acts dealing with the marking of 

certain goods had been  in existence for hundreds of y e a r s , m o s t  notably 

concerning articles of precious metal. Weights and m easu re s  legislation also 

had a  long history.^^But it w as not until 1862 that any horizontal legislation (i.e. 

legislation covering all sec tors  of the economy) criminalising the  u se  of false 

trade descriptions w as introduced.

This occurred with the enactm ent of the M erchandise Marks Act 1862, 

following a  Parliamentary Select Committee report that deceptive practices 

were pervasive.^^ Yet a  cautious approach w as taken and the Act of 1862 was 

not a  success .  The MMA 1862 had two “unfortunate defects”. The first w as 

“the necessity of proceeding by indictment”. The second  w as that 

convictions were m ade dependen t on the prosecution proving that the

Jones V. Bright., op cit., per Best CJ at 546.
Jones V. Just (1968) 7 H & N 955.
Ollivant v. Bailey (1843) 5 QB 197.
Hallmarking legislation, for example, goes back over three and a half centuries. The key pieces of 

legislation are the Plate Assay Act 1783 and the Plate Assay (Ireland) Act 1807. The other major piece 
of legislation is the Royal Charter granted to the Company of Goldsmiths in 1637. The first two Acts 
created the offences of selling unassayed and unmarked precious metal objects and of altering marks or 
dies on precious metal objects. Subsequent twentieth century legislation is mainly concerned with 
establishing standards for precious metal objects. The adulteration of food and drink also has a long 
history, going back to the eighteenth century: see Bell and O'Keefe, Sale o f Food and Drugs, 14* edn. 
(London, 1968).

For a discussion of such legislation see Atiyah, The Rise and Fall o f  Freedom o f Contract, op cit.
H. F. Moulton and P. G Langdon-Davies, The Law o f Merchandise Marks (Butterworths, 1954), at I. 

^^318 Hansard 12-13.
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deceptive acts had been done with fraudulent intent. This made the IVIMA 

1862 difficult to enforce and largely ineffective.^"^

The need for more effective regulation became pressing. Caveat emptor and 

laissez-faire were defensible ideological positions in times where there were 

no complicated supply chains, transactions between strangers were 

infrequent and the quality of produce could be carefully perused.^^ But now 

markets were becoming bigger and marketing techniques and distribution 

systems more sophisticated. Between 1860 and 1900 real wages of urban 

workers in the U.K. increased by approximately sixty per cent.^® In Ireland 

(which was still governed by Westminster) similar changes were occurring, 

with literacy rates dramatically increasing and the number of newspapers 

proliferating.^^ The age of the consumer society was arriving and trade was 

becoming depersonalised. Department stores sprung up, decked with fancy 

advertising and branded goods. New and more complicated distribution 

systems increased the possibilities for profiting by deception.

As the nineteenth century progressed, the common law moved further away 

from its classical approach. Judicial decisions holding that a person could say 

whatever he liked during contractual negotiations, save for dishonest 

assertions of fact, were departed from.^® Moreover, as the era of mass- 

advertising arrived, a more expansive view of the type of representation that 

could be termed ‘contractual’ was taken.^° There was a growing realisation, 

however, that the common law could not serve as the only mechanism by 

which economic transactions were regulated. The problems were twofold.

Firstly, in spite of the increasing division of labour with regards to the 

production, manufacturing and retail of goods, little protection was given

Ibid.
See Borrie and Diamond, The Consumer, Society and the Law, (Penguin, 1981) (4'*' Edition), at 19.
P. Mathias, The First Industrial Nation, ( Metheun & Co. Ltd., 1969) at 378.

George Boyce, Nineteenth Century Ireland, (Gill &  Macmillan, 2005), at 275.
Ibid., at 574.

^^Smith V Land House Property Corporation{l984) 28 Ch. D 7. In Redgrave v. Hurd (1881) 20 Ch. D. 1 
it was held that a contractor could not avoid the consequences of a misrepresentation merely because 
the reprasentee could have discovered its falsity by exercising reasonable care.
^°Carlill V. Carbolic Smoke Ball Co. (1893) 1 Q.B. 256.
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under the common law to those who had been harmed by practices occurring 

outside of the contractual nexus.^^ A person in a non-contractual relationship 

with another party had a right of action only where he could establish a 

fraudulent misrepresentation^^ or that he had purchased goods which were 

inherently dangerous. Donoghue \/. Stevenson^^v^as still light years away.

Secondly, even when unscrupulous behaviour was captured by the common 

law, it was becoming increasingly recognised by the legislature that contract 

law and market reputation might not be enough to deter such practices, given 

the structural difficulties that aggrieved persons faced when trying to exercise 

their contractual rights.

Traders began to lobby heavily for the regulation of commercial practices 

which were causing harm to their businesses. One of the practices particularly 

complained of was the marking of foreign made goods as domestically 

produced.^'* In 1887 another Parliamentary Select Committee was established 

to examine the matter. It reported that the practices which the MMA 1862 had 

sought to combat were still rife and called for the implementation of more 

effective measures.^® This report led to the Merchandise Marks Act 1887 (“the 

MMA 1887”), which repealed the MMA 1862 and was part of “an earnest 

desire on the part of all sections and classes of the various trades 

that...honest trade (be) encouraged throughout the country.” ®̂

The purpose of the MMA 1887 was therefore arguably more to do with 

protecting traders who played by the rules from unfair competition as it was to 

do with enhancing consumer protection. The MMA 1887 applied to business 

to business (“B-B”) transactions as well as business to consumer (“B-C”) 

transactions. It dealt with both the use of false and deceptive descriptions in

See, in particular, Winterbottom v. Wright (1842) 152 Eng. Rep. 402.
Proof of fraudulent misrepresentation is notoriously difficult. According to Derry v. Peek (1889) 14 

App. Cas. 337, ‘fraudulent’ means that B proves that A  has made a statement and that A  either (i) 
knows it to be untrue; (ii) has no belief in its truth; or (iii) is reckless, in the sense that he does not care 
whether it is true or not.
” (1932) AC 64.
‘̂*318 (1887) Hansard 14.

^^318 (1887) Hansard 13.
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relation to goods and the wrongful application of trade marks. In commending 

the Bill to the House of Commons, Lord Herschell said that “the whole of the 

honest exporters of Manchester would be well satisfied if the fraudulent use of 

trade marks should be stopped.

In terms of its substantive content, the main offences created by the MMA 

1887 were similar to those covered by the MMA 1862, namely the forging and 

false application of trade marks and the application of false trade descriptions 

to goods. However, the MMA 1887 extended the definition of ‘trade 

description’ that was contained in the MMA 1862. The MMA 1887 also applied 

to traders who knowingly sold or exposed for sale goods to which any forged 

trade mark or false trade description had been applied. More fundamentally, it 

eased the prosecutorial burden -  once the actus reus was proved the onus of 

negativing fraudulent intent rested with the defendant.^®

However, the MMA 1887 was an extremely ‘form based’ piece of legislation: it 

was limited to goods and “trade description” was defined by reference to a 

specific list of product characte ris tics .O nce traders avoided reference to 

these characteristics, they were outside the reach of the law, no matter how 

economically damaging or morally unscrupulous their actions were.

This narrow and markedly specific drafting approach is a normal feature of 

criminal legislation. But in the regulation of commercial practices it proved 

highly problematical since legislators were forced to take aim at a moving 

target. Specific gaps in the MMA 1887 had to be dealt with by ad hoc 

amendments, and the MMA 1887 became the statute on to which subsequent

’̂ 318 (1887) Hansard 15.
S. 2 (1) Merchandise Marks Act 1887.
S. 2 (1) Merchandise Marks Act 1887.
'Trade description’ was defined in section 3(1) of the M M A  1887 as follows:

“any description, statement or other indication, direct or indirect -
as to the number the number, quantity, measure, gauge or weight of any goods, or
as to the place or country in which any goods were made or produced, or
as to the mode of manufacturing or producing any goods
as to the material of which any goods were made or produced
as to the goods being the subject of an existing patent, privilege or copyright,
and the use of any figure, word or mark which, according to the custom of the trade is commonly taken 
to be an indication of any of the above matters, shall be deemed to be a trade description within the 
meaning of this Act”
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legislation w as grafted. B etw een 1887 and 1931, the IVIMA 1887 w as the 

subject of a ser ie s  of textual and non-textual amendnnents which extended, 

clarified or restricted its scope.'^^

The Sale of Goods Act 1893

The MMA 1887  w as part of a broader project of radical law reform in this area. 

Su bseq u en t to the passing of the MMA 1887, a Bill w as introduced into the 

H ouse of Lords in 1889 which aim ed to codify the com m on law relating to the 

sa le  of good s, removing the n eed  to consult a plethora of prior c a s e  law which 

had b ecom e increasingly difficult to d e c i p h e r . T h i s  led to the enactm ent, in 

1893, of the S a le  of G oods Act (“the SG A”). S ection s 12 to 15 contained the 

kernel of the SGA’s  provisions and provided that certain term s would be taken  

a s  implied in all contracts for the sa le  of good s. Accordingly, an implied 

condition w as imported into all contracts that goo d s w ere free from any 

undeclared encum brance, in sa le s  by sam ple, the SGA clarified that the bulk 

of the g ood s must correspond with the sam ple; that the buyer would have a 

reasonable opportunity of comparing the bulk with the sam ple and that g ood s  

would be free of any defect not apparent in respect of the sam ple. In relation 

to sa le s  by description, the SGA implied a condition that g o o d s would be  

m erchantable and would com ply with the description given by the seller. In all 

c a s e s ,  if the buyer m ade known that the good s w ere required for a particular

An early amendment effected by the Merchandise Marks Act 1891 provided that customs entries for 
imported goods could be trade descriptions for the purposes of the legislation. The Merchandise Marks 
Act 1911 was enacted in order to give customs officials the power to require information in respect of 
goods bearing fraudulent marks. Two amendments effected by non- Merchandise Marks legislation 
provided that trade descriptions applied to Madeira Wine in a manner at variance with the provisions of 
the legislation concerned were deemed to be false trade descriptions for the purposes of the Acts. Under 
the Anglo-Portuguese Commercial Treaty Acts, 1914 and 1916, the term “port” or “M adeira” applied to 
any other liquor or to any other wine than wine the produce of Portugal or Madeira was deemed a false 
trade description under the 1887 Act. Pursuant to the Portuguese Treaty Act 1930, both of these 
products had to be be accompanied on importation with a certificate issued by the competent 
Portuguese authorities that it is a wine to which was produced in the relevant part of that Country. A 
similar requirement was passed in respect of Spanish wines under S.2 of the Spanish Commercial 
Treaty Act 1936, allowing the relevant Minister to make orders specifying that certain wines must be 
accompanied by a certificate of Spanish origin from the relevant Spanish authority. No orders were 
ever made. Despite clearly containing (or allowing for, in the case of the Spanish Commercial Treaty 
Act 1936) measures having an almost identical effect to those that the ECJ held to be contrary to 
Article 28 EC in Case 8/74 Procureur du Roi v. Dassonville [1974] ECR 837, these provisions 
remained on the statute book until they were repealed by the Consumer Protection Act 2007.

See further. White, Commercial Law, (Roundhall, 2002) at Chapter 8.
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purpose, the SGA implied a condition that the goods would be supplied for 

that purpose.

Conclusion: Regulating Unfair Commercial Practices in the Nineteenth 

Century

Although by the end of the nineteenth century the law had moved away from a 

dogmatic laissez-faire approach towards the regulation of market practices, it 

is difficult to identify the seeds of what one might call a modern consumer 

protection law emerging. In as much as one of its aims was to protect the 

consuming public from the deceptive practices of traders, consumer 

protection was certainly part of the rationale behind the MMA 1887. However, 

the MMA 1887 was of general application. The 'consumers' who were 

protected by the MMA 1887 included large traders, whose lobbying was one 

of the main inspirations behind its enactment. In terms of the level of 

protection provided by the law, no differentiation was made between B-C 

transactions and B-B transactions. The MMA 1887 presumed a general 

equality of bargaining power. At most, its enactment represented an attempt to 

prevent market failures arising as a result of the perpetuation of false 

information in markets. Judging by some of the representations made by 

traders to the Parliamentary Select Commitee complaining about various 

'foreign' goods ruining their businesses, the MMA 1887 may also have been 

partially inspired by more protectionist motivations.

Similar sentiments can be expressed about private law at the turn of the 

twentieth century. The consolidation of the law of contract embodied in the 

SGA introduced legal certainty in commercial transactions; it did not include 

any statutory recognition of a 'consumer', never mind any sort of differentiated 

regime applicable to B-C transations. The law still largely reflected the 

commercial pragmatism inherent in nineteenth century market philosophy. 

The SGA regulated the relationship between buyer and seller when they failed 

to make express provision for themselves. But these were only default rules 

and the sanctity of freedom of contract was preserved - Section 55 of the SGA 

allowed the SGA's provisions to be waived, excluded or varied if the parties so
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agreed. Thus, the principle of caveat emptor largely remained in respect of 

private consumer transactions.

PART II: THE COMMON LAW AND THE CONSUMER PRIOR TO THE 

UCPD

The Common Law of Contract

Throughout the twentieth century, the law of contract underwent significant 

development. As we have seen in Part I, nineteenth century contract law 

worked from the presumption that all contracts were the same and that 

contracting parties were in an adversarial relationship and negotiated from 

positions of similar economic strength. This presumption was less open to 

question in a society where the bulk of the population only purchased a limited 

range of staple produce from small traders with limited economic power. But 

as more complex products became available for mass consumption which 

could typically only be purchased under standard contracts of sale, the fallacy 

underlying this presumption became even more readily apparent. Thus, 

judges began departing from this classical position.

The limited level of protection offered to sellers by the SGA, the fact that the 

SGA was confined to sales of goods and the ability of traders to legitimately 

contract out of its terms by virtue of Section 55, left all parties in a weak 

bargaining position fundamentally exposed. In order to counteract exploitation, 

the judiciary created and developed rules of formation, interpretation and 

incorporation designed to give parties relief from particularly harsh bargains.'^^ 

The normal rules of incorporation were qualified by the “red hand rule”, 

according to which clauses which were particularly unusual “would have to be 

printed in red ink on the face of the document with a red hand pointing to it 

before the notice could be held to be sufficient.” Under the contra 

proferentum rule, exclusion clauses and clauses having similar effect were

H. Collins, Regulating Contracts, (Oxford, Oxford University Press, 1999) at 46.
^Spurling v. Bradshaw (1956) 1 WLR 461 at 466, recently applied in Interfoto Picture Ltd. v. Stilletto 
Visual Programees (1989) QB 233 and, in Ireland, in Carroll v. An Post [1996] 1 IR 443.

43



interpreted contrary to the interests of the party relying on them, som etim es to 

a  d eg ree  which w as  som ew hat artificial.'*® In a  number of c a se s ,  the courts 

held that w here a  party had committed a  fundamental breach of contract, it 

w as  a  rule of law that he could not rely on any exclusion c lause  contained 

therein.'*® In addition, expansions to the law of mistake, frustration and undue 

influence increased the ability of parties to avoid their responsibilities under 

'unfair' contracts.

Although the way in which the common law of contract developed in the 

twentieth century had advan tageous  c o n seq u en ces  for consum ers, the  law 

w as  developed in a  generalised way and applied equally to all. The generality 

of the com m on law precluded courts from differentiating betw een different 

types of contracts.'*^ What w as true for the bus inessm an  who w as chartering a  

ship, w as true for the consum er who w as buying a  television. Clearly, theory 

som etim es did not always correlate with practice. Instrumentalist logic w as at 

work in many c a s e s  a s  courts sought to produce reasonable  results for those  

in particularly w eak bargaining positions.'*® Yet even when the motivation 

behind a  decision w as transparently paternalistic or ‘fa irness’ orientated, the 

reasoning of the court clung closely to the  language of freedom of contract.'*®

Although som e c a s e s  evidence a  meticulous judicial search  for loopholes that 

allowed w eaker parties relief from harsh contractual terms, the extent to which

In Lynch v. Lynch (1996) IRLM 313, for example, it was held that the defendant insurance company 
were not able to rely on a clause exempting them from liability for injuries afflicted to the driver or 
person in charge of the car for the purposes of driving, where the plaintiff had got out of the van and 
the van had moved of its own volition, struck her and caused serious injuries .
^  Karsales v. Wallis (1956) 1 WLR 936; Harbutts v. Wayne Tank (1970) 1 QB 447 and in Ireland, 
Clayton Love v B & I Transport (1970) 104 ILTR 157. The status of this doctrine in Ireland is now 
unclear. In England this doctrine was definitively rejected by the House of Lords in Photo Production 
V. Securicor Transport Ltd. [1980] A.C. 827 where it was held that the doctrine of fundamental breach 
was a rule of construction which could be overridden by suitably clear contractual terms.

See, further, Collins, Regulating Contracts, op cit., at 47- 48.
For a deeper analysis of how the law has worked in instrumental ways, see H. Collins, The Law of  

Contract, (Butterworths, 2003).
'̂ ’ As Lord Denning memorably put it in George Mitchell (Chesterhall) Ltd v. Finney Lock Seeds 
[1983] QB 284 at 296:
“Faced with this abuse of power -  by the strong against the weak -  by the use of small print of the 

conditions -  the judges did what they could to put a curb upon it. They still had before them the id o l, 
‘freedom of contract’. They still knelt down and worshiped it, but they concealed upon their cloaks a 
secret weapon. They used it to stab the idol in the back. This weapon was called ‘the true construction 
of the contract’”.
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the interests of the weak were accommodated under the common law of 

contract should not be exaggerated. In National Westminster Bank 

M o r g a n , the House of Lords rejected Lord Denning's attempt in Lloyds 

Bank v. Bundy^^ to create a general contractual claim that would allow 

contracting parties relief in cases of 'inequality of bargaining power', holding 

that enacting restrictions on freedom of contract was a legislative task. More 

than anything else, it was this inability to develop an adequately differentiated 

'law of contracts' that necessitated legislative intervention in order to 

supplement consumers’ private law rights.

The general default position of contractual consumer law remained laissez- 

faire, supplemented by specific rules. The description of the English law of 

obligations made by Sir Thomas Bingham in Interfoto Picture Library Ltd. v. 

Stilletto Visual Programmes Ltd,^^ applied equally to Ireland:

[l]n many civil law system s the law of obligations recognises and enforces

an overriding principle that in making and carrying out contracts parties 

should act in good faith. This does not simply mean that parties should not 

deceive each other...; its effect is perhaps most aptly conveyed by such 

metaphorical colloquialisms as “playing fair”, “coming clean”; English law has, 

characteristically, committed itself to no such overriding principle but has 

developed piecemeal solutions in response to demonstrated problems of 

unfairness.

With very limited exceptions, the idea that parties owed no duties of 

disclosure towards one another remained doctrinally entrenched. Nor was 

there any acceptance of the idea that a general duty of good faith should be 

imposed on contractors;®"^ an idea described by Lord Ackner in Watford y 

Miles^^ as “inherently repugnant to the adversarial position of the parties when

^°(1985) 2W LR  588.
(1975) QB 326 
[1989] QB 433
Most notably contracts of insurance and fidiucary relationships.
Certain situations exist -  notably in insurance law - where parties are required to take account of the 

interests of another party, notwithstanding that the initial foundation of their relationship is that each is 
pursuing his or her own interests.

[1992] AC 128 at 138. For similar assertion of the adversarial view, see eg, Slade U  in Banque 
Financiere de la Cite SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, 1013; and May U  in Bank
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involved in negotiations”, “unworkable in practice” and “inherently inconsistent 

with the position of a negotiating party.” The consequence of specific 

calculable rules predicated on contractual freedom was vividly highlighted in 

the infamous case of L ’Estrange y F Graucob Ltd^^ where the Court of 

Appeal held (despite one judge expressing his “regret”^̂ ) that in the absence 

of fraud, misrepresentation or coercion, a party’s signature on a contract 

indicated assent to its terms and a small cafe proprietor who was assumed to 

have read an exclusion clause in a contract was held to have no remedy 

when it transpired that she had bought a worthless cigarette machine.

The Law of Equity and Consumers

Throughout the twentieth century, the law of equity was used to extend the 

reach of the law to capture unacceptable forms of behaviour such as overt 

acts of improper pressure or coercion which came outside the scope of the 

common law.̂ ® While damages for fraudulent or negligent misrepresentation 

were available at common law, under the law of equity, rescission was made 

available for all forms of misrepresentation, including innocent 

misrepresentation occurring prior to the formation of a contract.^®

Furthermore, the law of equity also allowed for contracts to be set aside if 

induced by undue influence. This doctrine applied if it could be shown that 

actual pressure was applied to the plaintiff. A plaintiff had to prove that he was 

under the defendant's dominance and that the defendant exploited that 

position with the result that he gained a substantial benefit. In practice the 

burden of proving this type of undue influence was difficult to discharge.

However, underpinned by public policy considerations “to protect the frail 

person” these equitable rules were developed throughout the twentieth

o f Nova Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd: The Good Luck [1989] 3 All 
ER 628, 667.

(1934) 2 K.B. 394. See also, the Irish case of Duff v. GNR (1878) 4 LR (Ir) 178.
Lord Maugham began his judgment by stating that (ibid., at 405.) that “I regret the decision to which 

I have come, but I am bound by legal rules and cannot decide the case on other considerations.”
Delany, Equity and the Law of Trusts in Ireland, (Thompson, Round Hall 4th Edition, 2006).
Gahan v. Boland (1983) Unreported, S.C. 20 January 1984.

^Carroll v Carroll [2000] 1 ILRM 210, 222, 226.
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century. The net effect of this development is that where relationships of trust 

exist, such as between a parent and child, guardian and ward, priest and 

penitent,®^ doctor and patient,®^ solicitor and client,^ “as a matter of law the 

presumption (is raised) that undue influence has been exercised.”®"̂ These 

are “relationships which are by presumption of law irrebuttably treated as 

relationships of trust and confidence.”®̂

Moreover, this presumption also arises where the complainant can prove as a 

matter of fact that he actually placed confidence in the defendant, or that the 

defendant gained dominance over him.®® Once the presumption arises, the 

burden of proof lies with the defendant to show, on the balance of 

probabilities, that the complainant entered the transaction of his own free will. 

This contrasts with cases of actual undue influence, where it falls to the 

complainant to prove that undue influence has been exercised over him by 

adducing evidence that, at the time the contract was entered into, he was 

under the dominance of the counterparty and that the counterparty exploited 

that position and gained a substantial benefit.®^

These categories of undue influence offer relief to consumers and other 

vulnerable parties in certain (discrete) contexts where the power of the 

counterparty to influence the substance of the transaction is exceptionally 

strong. This occurrs because “the law adopts a sternly protective attitude 

towards certain types of relationship in which one party acquires influence 

over another who is vulnerable and dependent and where, moreover, 

substantial gifts by the influenced or vulnerable person are not normally to be 

expected.” ®® Furthermore, the law of equity also offers relief where there is a 

contract between a plaintiff and a defendant, which the defendant has entered 

into because a third party exercised undue influence over him or induced him 

to enter into a contract by reason of an operative misrepresentation and the

Allcard v Skinner (1887) 36 ChD 145.
Dent V Bennett (1839) 4 M y &  Cr 269.
Wright V Carter [1903] 1 Ch. 27 and R (Proctor) v Hutton, [1978] N I 139.

^  Barclays Bank v O ’Brien [1994] 1 AC 180 approving BCCI v Aboody [1990] 1 QB 932 (CA)
“  Royal Bank o f Scotland v Etridge (No 2) [1998] 4 All ER 705 (CA) 711).
^  Treitel, The Law of Contract, (10* ed) (London, Sweet &  Maxwell, 1999), at 380.

O ’ Flanagan v Ray-Ger Ltd, Unreported, High Court, April 28, 1983.
Royal Bank o f Scotland v Etridge (No 2) [2001] UKHL 44; [2002] 2 AC 773.
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plaintiff did not take reasonable steps to ensure that the defendant freely 

consented to the transaction.®®

The latter rules have become particularly operative in the context of surety 

wives i.e. wives who stand as surety for the business loans given to their 

husbands. Unless banks accord with the prescriptive requirements laid out in 

the cases of Barclays Bank w. 0'Brier7° and Royal Bank of Scotland y Etridge 

(No 2)/^ the defendant surety will be able to set aside her contract against the 

bank where she is in a non-commercial relationship with a debtor and has 

been induced into the surety agreements as result of the misrepresentations 

or unlawful pressure of the debtor. In addition the courts have also articulated 

detailed steps that solicitors advising sureties should observe in such cases.^^ 

The special treatment of surety wives under the law of equity is pointed to by 

Collins as evidence of the disintegration of conventional private law 

reasoning, which as we have seen traditionally operated at a level of 

abstraction which precluded judges from differentiating between different 

contractual contexts.^^ In reality, the judicial micro-regulation of transactions

Barclays Bank v. O ’Brien [1994] 1 A.C. 180 (H.L.) Bank o f Nova Scotia v Hogan [1996] 3 IR 239; 
[1997]2ILRM 407.
™[1994] 1 A.C. 180(H.L.).
^‘[2002] 2 A.C. 773 (H.L.) In Barclays Bank v. O ’Brien [1994] 1 A.C. 180 (H.L.) Lord Browne- 
Wilkinson, 196-197, held that a bank can reasonably be expected to take steps to bring home to the 
wife the risk she is running by standing as surety and to advise her to take independent advice. In Royal 
Bank o f Scotland v Etridge (No 2), op cit., it was held the:
“that test is applicable to past transactions. All the cases now before your Lordships' House fall into 
this category. For the future a bank satisfies these requirements if it insists that the wife attend a private 
meeting with a representative of the bank at which she is told of the extent of her liability as surety, 
warned of the risk she is running and urged to take independent legal advice. In exceptional cases the 
bank, to be safe, has to insist that the wife is separately advised....The furthest a bank can be expected 
to go is to take reasonable steps to satisfy itself that the wife has had brought home to her, in a 
meaningful way, the practical implications of the proposed transaction. This does not wholly eliminate 
the risk of undue influence or misrepresentation. But it does mean that a wife enters into a transaction 
with her eyes open so far as the basic elements of the transaction are concerned.”
In Bank o f Nova Scotia v. Hogan [1996] 3 IR 239 Murphy J endorsed the decision of the House of 
Lords in Barclays Bank v. O'Brien calling it 'helpful and relevant'. However, in Ulster Bank v. 
Fitzgerald, Unreported, 9 November 2001, Donovan J adopted a narrower approach. There have been 
no decisions in the area post -  Etridge. However, the weight of academic commentary endorses the 
approach taken by the House of Lords in that case. See Mee (2002) 27 Ir Jur 292. Delany, op cit., at 
701.
^^In Royal Bank o f Scotland v Etridge (No 2), op cit.. Lord Nicholls said that solicitors should explain 
the nature of the documents and their practical consequences. He held that the solicitor should point out 
the seriousness of the risks involved and state clearly that the wife has a choice in respect of the matter. 
Finally, solicitors were obliged to check if the wife wishes to proceed and write to the bank explaining 
the nature of the transaction.

Collins, Regulating Contracts, op cit., at 46 -55.
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between banks and sureties is liighly sui generis and hardly indicative of a 

broader shift in approach towards the legal obligations that the strong owed 

the weak. In any event, the jurisprudence is of little assistance to consumers 

in the standard case where a consumer is exploited financially by a trader with 

superior knowledge about the product which is the subject of the contract.

Moreover, there appears to be little willingness to use the more flexible rules 

of the law of equity as a mechanism by which consumers can avoid “unfair” 

contracts. The antipathy of the common law towards substantive review of 

contracts, evidenced in Natwest w. Morgan, was reinforced in the strongest of 

terms by Lord Hoffman in Union Eagle Ltd .v Golden Achievement Ltd, '̂  ̂

where the Privy Council resisted the “beguiling heresy” that courts have an 

unfettered equitable discretion to relieve against the express terms of a 

contract where enforcement would be “unconscionable”. This is because the

[Ejxistence of an undefined discretion to refuse to enforce the contract on the 

ground that this would be “unconscionable” is sufficient to create uncertainty. 

Even if it is most unlikely that a discretion to grant relief will be exercised, its 

mere existence enables litigation to be employed as a negotiating tactic. The 

realities of commercial life are that this may cause injustice which cannot be 

fully compensated by the ultimate decision in the case.^^

Lord Hoffmann made it clear that his remarks were only applicable to arms- 

length commercial transactions and:

[T]he same need for certainty is not present in all transactions and the difficult 

cases have involved attempts to define the jurisdiction in a way which will 

enable justice to be done in appropriate cases without destabilising normal 

commercial relationships.

Moreover, certain Irish cases suggest the existence of a broader equitable 

doctrine giving relief against unconscionable conduct where parties are

■'''[1997] 2A11ER 215. 
at 218.
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particularly vulnerable. In Grealish v' Murphy, although there was no 

improper pressure, a transaction in which an elderly farmer, who was illiterate 

and unadvised, transferred land at an undervalue to a younger family member 

was set aside on the grounds that it was improvident. In Carroll k Carroll/^W 

was held that there was improper pressure placed on a publican to transfer 

his ownership in a public house to his son. It was also held that the contract 

could also have been set aside on the ground of improvidence. At this 

juncture, however, the ambit of this equitable doctrine to interfere with 

bargains that are fundamentally exploitative (in the absence of undue 

influence or misrepresentation) is underdeveloped.

Certainly, no established doctrine existed in Irish law providing equitable relief 

for particularly vulnerable parties along the lines advanced by the High Court 

of Australia. In Commercial Bank of Australia Ltd. v. Amadio^^Xhe High Court 

of Australia held that a court in exercising its equitable jurisdiction could set 

aside a transaction as unconscionable whenever one party by reason of some 

condition or circumstance is placed at a special disadvantage as against 

another party who unfairly exploits his superior bargaining power. No 

exhaustive definition of circumstances giving rise to a special disadvantage 

has ever been given; however in Amadio the High Court approved previous 

dicta that:

[T]he circumstances adversely affecting a party, which may induce a court of 

equity either to refuse its aid or to set a transaction aside, are of great variety 

and can hardly be satisfactorily classified. Amoung them are poverty or need 

of any kind, sickness, age, sex, infirmity of body or mind, drunkenness, 

illiteracy or lack of education, lack of assistance or explanation where 

assistance is necessary.^®

In 1986 the Australian Trade Practices Act 1974 was amended in order to 

insert a clause dealing with unconscionable conduct. This section provided

Grealish v. Murphy [1946] I.R. 35.
”  Carroll v. Carroll [1999] 4 IR 241.
^*(1983) 46ALR402.
™ Op ch., at 417. See, further, Seddon and Ellinghaus, The Law o f Contract, (Butterworths, Seventh 
Australian Edition, 1997j, at Chapter 15.
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that “a corporation shall not, in trade or commerce, in connection with the 

supply or possible supply of goods or services to a person, engage in conduct 

that is, in all circumstances, unconscionable.” Although primary application of 

this section has been to unconscionable contracts, the Section applies equally 

to pre and post contractual behavior. Contravention does not give rise to 

criminal liability, however an injunction can be issued to prevent the 

continuation of such conduct, and persons who have suffered loss as a result 

of same can obtain redress. The use of the unconscionability standard in the 

1986 amendment was deliberately intended to draw on common law 

analogues which had developed in Australian jurisprudence. Possibly as a 

consequence of comparable protection being available at common law, little 

jurisprudence has been developed pursuant to this section.®®

The Law of Torts and the Economic Interests o f Consumers

In the twentieth century, the law of torts was developed to allow for redress to 

be obtained outside the contractual nexus.®^ In Donoghue v. Stevenson^^ Xhe 

House of Lords held that, in principle, a manufacturer of ginger root could be 

held liable in negligence to a young woman, who had become seriously ill 

because her ginger beer had contained the decomposed remains of a snail. 

Notwitwithstanding the non-existence of a contract between the manufacturer 

and the young lady, it was held that parties owed a duty to take reasonable 

care to avoid acts and omissions which could reasonably be foreseen to injure 

those closely and directly affected by their actions.

It is a trite observation that the decision of the House of Lords in Donoghue i/. 

Stevenson was a watershed moment for the law of torts. It is also a trite 

observation that the judgment had profound implications for the way in which 

the law protected consumers. But for a long time it remained unclear whether

See further, Harland, “Unconscionable and Unfair Contracts: An Australian Perspective”, in 
Browsword, Hird and Howells ed., Good Faith in Contract, (Ashgate, 1999) at 243.

Donoghue v. Stevenson (1932) AC 64.
[1932] AC 562. Endorsed by the Irish Supreme Court in, inter alia, Purtill v. Athlone UDC  [1968] IR  

205.
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this “neighbour principle” operated in cases where a defendant’s negligence 

had resulted in injury other than damage to person and property. Tort law 

historically confined itself to compensating parties for wrongs done to them 

which caused damage to their person or property. Obtaining redress for 

wrongs of an economic nature, absent any personal injury or property 

damage, was left to the law of contract. There were certain narrow exceptions: 

the tort of deceit, for example, offered opportunities to recover damages 

where a plaintiff suffered loss as a result of a fraudulent mistatement.®^

A breakthrough came in Hedley, Byrne & co Ltd k Heller & Partners Ltd̂ "̂  

where the House of Lords held that an action could lie in principle for pure 

economic loss caused as a result of a negligent misstatement. In Hedley 

Byrne, the defendant bank had negligently represented to the plaintiff that its 

customer did not pose a credit risk. Accordingly, the plaintiff allowed the 

customer’s order to continue and suffered loss as a result. Although the 

existence of a disclaimer in the contract between the defendant and the 

plaintiff was enough to absolve the defendant of any liability on the facts, the 

House of Lords held per Lord Morris that “it should now be regarded as 

settled that if someone possessed of a certain skill undertakes, quite 

irrespective of contract, to apply the skill for the assistance of another person 

who relies upon that skill, a duty of care will arise.”®®

Their Lordships in Hedley Byrne were largely in agreement that the problem 

of negligent misstatements was a novel one and could not be dealt with by 

reference to the decision in Donoghue v. Stevenson. Subsequent cases in the 

area stressed the need for the existence of a “special relationship” to arise 

between a plaintiff and a defendant before the latter could be affixed with 

Hedley Byrne liability. In fact, forty years after the decision in Donoghue, the 

’’neighbourhood” principle articulated by Lord Atkin was not having the impact 

on the law that might have been expected.

Derry v. Peek (1889) 14 AC 337. 
*'“ 1964] AC 465.
^^Ibid., at 502-503.
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In Anns v. Merton London Borough^^ Lord Wilberforce reformulated Lord 

Atkin’s neighborhood principle into a two stage test, in which the question of 

whether a duty was owed to a particular plaintiff was split into two. Firstly, 

judges were to ask whether there was sufficient proximity of relationship 

between the plaintiff and the defendant such that it was in the defendant’s 

reasonable contemplation that carelessness on his part might cause damage 

to the plaintiff. Secondly, if a prima facie duty of care arose, the second stage 

of the test was to ask whether there were any considerations which ought “to 

negative, or to reduce, or to limit that duty.”

Lord Wilberforce’s reformulation was seen as a call to arms in the eyes of 

some judges. The courts began imposing duties in situations that conflicted 

with well established principles. The classic case where this occurred was in 

Junior Books y. VeitchF where the owners of a factory sued specialist floor 

contractors who had been working as subcontractors and had laid a floor 

which turned out to defective. The defendant’s actions meant that the plaintiff 

had to have the floor relaid, with a consequent loss of profits. Applying the two 

step approach towards laid down in Anns, the House of Lords held that, 

although no contractual obligations arose between the parties, their 

relationship was sufficiently proximate for the existence of a duty of care to 

arise and there were no reasons to negative, reduce or limit this duty of care.

Although Lord Roskill stressed the distinctive features arising in the case, 

including the close degree of proximity between the parties, the effect of the 

judgment seemed to be that it was possible for a plaintiff to recover in 

negligence where he had suffered economic loss arising from a non- 

dangerous defect in a product supplied to him. Clearly fearing that they had 

opened up Pandora’s Box, the House of Lords quickly retreated from Junior 

Books by interpreting the judgment in a number of imaginative ways,®® none 

of which sat easily with Lord Roskill's reasoning. Ultimately, the possibility of 

using the general law of negligence as an alternative mechanism for

*^[1978] AC 468.
(1983) 520.

^̂ Tate and Lyle Ltd v Greater London Council (1983) 2 AC 509; Murphy v. Brentwood D.C. [1991] 1 
AC 398.
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compensating individuals for economic loss where contractual claims were 

impossible was delivered a hammer blow by the House of Lords in Caparo 

Industries Pic v. Dickman.^^

The House of Lords replaced Lord Wilberforce’s two step test in Anns with a 

three step test, according to which, for a defendant to be deemed to owe a 

duty of care to a plaintiff, the damage must have been reasonably 

foreseeable, there must be "proximity" between the parties and it must be 

"just, fair and reasonable" to impose liability. Furthermore the House of Lords 

endorsed the approach laid down by Brennan J in the Australian case of 

Sutherland Shire Council v. Heyman^°\h3X it was preferable “that the law 

should develop novel categories incrementally and by analogy with 

established categories, rather than by a massive extension of a prima facie 

duty of care.”

The net effect of the decision in Caparo was that economic loss was not 

recoverable under the law of negligence. In order to recover in tort under 

Hedley Byrne, a claimant has to establish a “special relationship” between the 

parties. Correspondingly, however, some expansion of Hedley Byrne has 

occurred, according to which parties in particularly proximate relationships can 

recover for pure economic loss. In White w. J o n e s , the plaintiffs, who were 

the intended beneficiaries of a legacy from their uncle, were deprived of their 

legacy as a result of a solicitor’s negligence in failing to draw up a new will 

before their uncle died. The House of Lords held, by a majority, that a solicitor 

who undertakes to perform services for his client would also be liable to his 

client for failure to exercise due care and skill in relation to the performance of 

his services under the Hedley Byrne principle because of the assumption of 

responsibility by the solicitor towards his client. It was held that the 

assumption of responsibility by the solicitor towards his client should also be 

held in law to extend to the intended beneficiaries of a will who, as a result of 

the solicitor's negligence, were deprived of a testator’s intended legacy. By

*'^(1990)2 AC 605. 
®°(1985)60ALR 1. 
® '[1995]2A.C 207 (H.L).
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contrast the House of Lords were unanimous in their decision that liability 

could not be properly founded on negligence principles, because of the fact, 

inter alia, that the claim was one for damages for pure economic loss, the 

losses flowed from a pure omission and were claimed in respect of loss of an 

expectation.

A number of other posX-Caparo judgments have taken a similarly liberal 

interpretation of Hedley Byrne, to the extent that it is now clear that Hedley 

Byrne liability can arise not only where negligent advice is given but also 

where services are performed negligently. Neither is reliance an indispensable 

pre-requisite for establishing a claim thereunder.^^ Yet in order to ground a 

claim under Hedley Byrne, it remains necessary to prove some sort of special 

relationship within which the defendant has assumed responsibility for 

protecting the claimant’s economic welfare. Such a relationship will only arise 

where the plaintiff is a member of a discrete and closed category of persons 

and is readily identifiable as an individual. Outside of such “special 

relationships” plaintiffs suffering pure economic loss will not be entitled to 

relief in tort.

The Irish Approach

Irish courts plotted a slightly different path than English courts, but they have 

ended up at essentially the same destination. Hedley Byrne was swiftly and 

enthusiastically embraced in this jurisdiction in Bank of Ireland i/. Smith^^. 

Moreover, the decision of the Supreme Court in Wildgust and Carrickowen Ltd 

V. The Governor and Company of the Bank of Ireland; and Norwich Union Life 

Insurance Society^^ (where the reasoning of Lord Browne-Wilkinson in White 

V. Jones was endorsed by Geoeghegan J) indicates that a liberal 

interpretation of the decision is likely to be applied in practice.

See, for example Spring v Guardian Assurance pic [1995] 2 AC 296; Ferret v. Collins [1998] 2 
Lloyd’s Rep 255 

[1966] IR 646.
[2006] 2 I.L.R.M. 28.
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However, as in England and Wales, it is now highly doubtful whether a plaintiff 

can recover damages in cases involving economic loss other than in actions 

for negligent mistatement. In Ward v'. McMaster^^ Costello J endorsed the 

decision of Lord Roskill in Junior Books and the principle that non-dangerous 

defective workmanship was recoverable under the law of tort. Yet in Glencar 

Exploration pic v' Mayo County Council (No.2f^Keaue CJ followed Caparo 

and argued that it was proper to have an exclusionary rule in respect of 

damages in negligence for pure economic loss in order to draw a demarcation 

line between the law of contract and the law of tort®  ̂ and to close the 

floodgates that would likely be opened if anyone could be sued “by an infinite 

range of persons with whom (they) never had any relationship in contract or 

its equivalent.”

Given the dearth of reported cases in this jurisdiction where plaintiffs sought 

recovery for negligently inflicted economic loss prior to Glencar under the 

more flexible principles espoused in Ward w McMaster^^ the implication that 

the exclusionary rule is there to prevent a flood of unmeritorious claims is 

somewhat theoretical and has been subject to criticism.®® More importantly for 

present purposes, one of the implications of the judgment was that it 

narrowed the possibility of consumers obtaining relief against traders in cases 

where their injury is purely economic and, for one reason or another, they are 

unable to ground a claim in contract.

[1985] IR I.R . 29.
[2002] 1 I.R. 84.
Keane CJ {ibid., at 142) held that:

“The reason why damages for such loss - as distinct from compensation for injury to persons or 
damage to property - are normally not recoverable in tort is best illustrated by an example. I f  A  sells B 
an article which turns out to be defective, B can normally sue A  for damages for breach of contract. 
However, i f  the article comes into the possession of C, with whom A  has no contract, C cannot in 
general sue A  for the defects in the chattel, unless he has suffered personal injury or damage to property 
within the Donoghue v. Stephenson principle. That would be so even where the defect was latent and 
did not come to light until the article came into C's possession.”

See R. Byrne &  W. Binchy, Annual Review of Irish Law 2001, (Sweet and Maxwell) at 567.
Ibid., at 554-569.
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PART III: DOMESTIC LEGISLATIVE INTERVENTION ON BEHALF OF 

CONSUMERS

In the twentieth century the judiciary moved significantly from the laissez-faire 

approach of the nineteenth century. As a result, the legal position of 

consumers under the common law has been significantly enhanced. This has 

largely been a consequence of the development of the generally applicable 

principles of the common law, rather than any concerted attempt to enhance 

the position of consumer qua consumer. Generally, the legal and equitable 

principles developed by the judiciary are applicable to commercial entities and 

consumers alike. The fact that common law reasoning has traditionally been 

predicated on the elucidation of such generally applicable principles has 

constrained the ability of courts to build rules which are specifically applicable 

to weaker parties such as consumers. This is in spite of the fact that what is 

sauce for the goose is not necessarily sauce for the gander.

The inability of the common law to adequately ‘look after’ consumers has 

been the central reason behind much domestic statutory intervention in the 

area. This statutory intervention has occurred in three phases. The first phase 

of development occurred between independence and the 1970’s. In this 

phase of development, the language of consumer protection was used as a 

justification for measures which served predominantly protectionist purposes 

or were a consequence of protectionism. This changed in the 1970’s when an 

increasingly prosperous Ireland, inspired by developments in other countries, 

began taking consumer protection seriously. The third phase occurred in the 

1980’s, where the locus of decision making in respect of consumer protection 

issues shifted from Leinster House to Brussels.

The First Phase of Development: From Independence to the 1970’s

At independence, the newly formed Irish state was underdeveloped. Almost 

half its workforce was engaged in agriculture. Manufacturing activity was 

primitive by comparative standards and the Irish economy had almost no 

presence in more technologically developed industries, such as motor
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vehicles and telecommunications. The ‘Great Depression’ increasingly 

affected Ireland from the early 1930s, leading to higher unemployment^”  ̂ and 

falling exports. In an attempt to encourage the development of native 

industry, from the 1930's onwards a range of protectionist measures were 

introduced, including large increases in tariffs on a wide range of imported 

goods, the restriction of foreign ownership of Irish factories and the 

establishment of the Industrial Credit Corporation to provide credit for new 

Irish factories.

Some of these protectionist measures purported to be motivated by consumer 

protection. The Merchandise Marks Act 1931 (“the MMA 1931”) gave the 

Minister for Industry and Commerce^”"̂ power to make an order prohibiting the 

sale or importation of imported goods of a particular class or description 

unless such goods bore an indication of their country of origin. The 

purported rationale behind the MMA 1931 was to cure the “main defect of the 

Merchandise Marks Act 1887”, namely the fact “that the Act had reference 

only to misdescription and that goods that came into this country without any 

description whatever passed”. I n  that respect, the consumer benefits of 

origin marking were twofold: (1) they allowed consumers to make patriotic 

purchases or discriminate against imports for other reasons (such as the 

possibility that spare parts may be difficult to acquire) and (2) information as to 

the origin of a product might also be indicative of its quality or composition. 

But in reality, this was consumer protection legislation in name only.

The ‘success’ that more rudimentary protectionist measures like tariffs and 

quotas were having on keeping foreign goods out of the country limited the 

need for recourse to more nuanced instruments of protection like origin 

marking orders. Between 1931 and 1969 only one order (relating to wooden

™ Department of Trade, Enterprise and Employment, Review of Industrial Performance and Policy 
2003, at http://www.entemp.ie/publications/enterprise/2003/industrialperformanceandpolicy.pdf.

See Lee, Ireland 1912-1985, (Cambridge, Cambridge University Press, 1989), pp. 126-127.
Ibid, at 190.
Department of Trade, Enterprise and Employment, Review o f Industrial Performance and Policy 

2003, op cit., at 30.
S. 10 Merchandise Marks Act 1970.

'°^S. 8 Merchandise Marks Act 1931.
40 Dail Debates 103 per Deputy McGilligan.
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furniture) was made at the behest of the Merchandise Marks Commission. In 

the early 1970s, however as free trade with Britain and the imminent entry of 

Ireland into the EEC exposed Irish manufacturers to increased competition 

from imported p ro du c t s ,o r de r s  restricting the importation and/or sale of a 

large number goods (including furniture, knitwear, hosiery, carpets, biscuits, 

jewellery etc) were made under the MMA 1931. The practice was ended after 

the European Commission brought a successful case against Ireland in the 

European Court of Justice (“the ECJ”) claiming that an order made under the 

MMA 1931 which prohibited the sale or exposure for sale of imported articles 

of jewellery possessing characteristics suggesting that they were souvenirs of 

Ireland, constituted a measure having equivalent effect to a quantitative 

restriction, contrary to Article 28 of the EC Treaty on the free movement of 

goodsJ°®

The inevitable corollary of the protectionist policies pursued by the 

government in the 1930s was that indigenous traders, insulated from foreign 

competition, were engaging in profiteering. As Deputy Lemass put it:

[Hjere and there in the country, in different towns and in different cities, there 

are undoubtedly people who take advantage of some special circumstances, 

or some special advantage possessed by them, in order to secure excessive 

prices, and we want to get at these people, and to induce them...to mend their

See Lee, op cit., at 468.
' ”*In C- 113/1980 Commission v. Ireland [1981] ECR 1625 (“Irish Souvenirs”). Although the Irish 
government acknowledged the restrictive effect of this order, its attempt to justify it on grounds of 
consumer protection and the fairness of commercial transaction was rejected. Since these justifications 
were only available in respect of measures which were non-discriminatory in nature the ECJ upheld the 
Commission's case holding that:
“[t]he essential characteristic of the souvenirs in question is that they constitute a pictorial reminder of 
the place visited, which does not by itself mean that a souvenir, must necessarily be manufactured in 
the country of origin. ...By granting souvenirs imported from other Member States access to the
domestic market solely on condition that they bear a statement of origin, whilst no such statement is 
required in respect o f domestic products, the provisions contained in the sale order indisputably 
constitute a discriminatory measure.”( at para 15-16)

While the first reaction of the Irish government was to attempt to reintroduce some of these 
measures through a new statutory instrument, the Irish Souvenirs case marked the end of the road for 
origin marking orders as a mechanism of ‘consumer protection’, if  it ever was one. The case led to the 
revocation of the various restrictions contained in sale/importation orders by means of the European 
Communities (Revocation of Certain Statutory Instruments) Regulations 1985 (S.I. No. 238/1985)

44 Ddil Debates 126.
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The way in which “these people” were “got at” was through the introduction of 

the Control of Prices Act 1932 (“the COP”). The COP promised to protect 

consumers against high prices, by setting up elaborate regulatory machinery 

for price control and gave power to the Minister for Industry and Commerce, 

upon a recommendation of the newly established Prices Commission, to fix 

the maximum price of certain products specified by order.

The onset of the Second World War, however, put a halt to the implementation 

of the COP. The government assumed far-reaching control of all aspects of 

the supply of goods and services through the Emergency Powers Act 1939. 

The wartime price control powers were extended after the war by Supplies 

and Services (Temporary Provisions) Act 1946, which was extended by 

annual continuation acts until the enactment of the Prices Act 1958 (“the PA”). 

The PA aimed at more limited and targeted forms of price control, particularly 

where competition had broken down.^^° Maximum prices could only be fixed 

by order without prior investigation in the case of a number of specified 

commodities -  bread, sugar, milk and butter. Between 1958 and 1964, only 

eleven maximum price orders were made, all of which dealt with milk.

Following the increase in inflationary pressures from the mid-1960s onwards, 

there was a return to price control orders of a more general kind. While the 

initial rationale behind price control may have been the protection of 

consumers against price gouging, in the 1960’s it became a central plank in 

the battle against inflation. In other words, an (ostensibly) pro-consumer 

measure became an anti-inflationary measure. The Prices (Amendment) Act 

1965 allowed the government to introduce a price stabilisation order 

authorising the Minister for Industry and Commerce to freeze or fix the 

maximum price of goods and services. The number of maximum price orders 

increased markedly in the early 1970s, following a sharp increase in the rate 

of inflation. Between 1974 and 1984, almost 450 maximum price orders were

See 164 Dail Debates 120 where Deputy Sean Lemass, then Minister for Industry and Commerce 
stated that: “It is the view of the Government...that the most effective price regulator is competition 
and... I want to make it clear beyond all possible doubt...that the Government does not contemplate 
utilising the powers which will be conferred on it under this Bill where competition is active”
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introduced. By this juncture, the National Prices Commission had been 

established as a standing body charged with responsibility for investigating 

complaints and setting and enforcing the stipulated maximum prices.

Yet by the mid 1980's price control was effectively abandoned as a policy 

instrument to control inflation, in favour of monetary policy at the macro-level 

and competition policy at the micro-level. Maximum price orders were 

resorted to in response to a small number of specific concerns -  for example 

the rise in petrol prices resulting from the first Iraq war, and the controversy 

over the mark-up on imported magazines priced in sterling in the early 

1990's.

Most “consumer protection” legislation up until the 1970’s, therefore, operated 

in the margins of protectionist policy. Yet there were two notable exceptions.^ 

Firstly, Section 41 of the COP introduced an order making power that allowed 

the Minister for Industry and Commerce to order traders selling by retail to 

produce a list stating the retail price of certain specified commodities. When 

consumers shopped locally for a limited range of goods, the failure of traders 

to disclose their prices was not much of a problem - consumers would be 

familiar with the prices charged by the local shopkeeper and they would often 

barter with him. Yet this scenario was becoming less common. Moreover, 

since under common law “simple reticence (did) not amount to legal fraud, 

however it may be viewed by moralists”,^ th e re  was no contractual obligation 

on a trader to identify his prices prior to the consumer bringing goods to the 

cash register.

Another notable Act that was introduced to deal with the proliferation of pre-packed goods was the 
Merchandise Marks Act 1970. This Act empowered the Minister for Enterprise, Trade and Employment 
to make Orders regulating the informative marking of containers in which goods are packed for sale by 
retail, and to regulate the quantities of goods which may be packed in containers for such sale S. 2 
Merchandise Marks Act 1970. A wide range of foods are covered in the 1970 Act, including sugar, 
coffee, edible vegetable oils, milk, frozen vegetables and wines and spirits and such goods could not be 
packed in a container, imported or sold by retail unless they complied with the provisions of Order s 
made there under. The Merchandise Marks (Prepacked Goods) (Marking and Quantities) Order 1973 
(S.I. No. 28 of 1973) set out detailed requirements (such the amount of spaghetti to be sold in a packet 
and the volume of breakfast cereal that could be sold in a box) relating to the labelling and volume of a 
wide range of goods and was amended a number of times, most recently in 1990.

Turner v. Green [1895] Ch. 235 per Chitty J.
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The rationale behind S.41 COP was twofold: first to facilitate price competition 

by allowing consum ers, without embarrassment or undue difficulty, to 

ascertain the price at which products were being sold^^  ̂ and secondly, to 

develop an attitude of ‘diligence while shopping’.^ A lth ou gh  recourse to such 

orders was sparse to begin with, price display orders eventually becam e a 

central pillar of subsequent consumer policyJ^®

The advent of cars and motorbikes resulted in an explosion in the use of hire- 

purchase agreem ents which gave rise to a set of problems which it w as left to 

the legislature to resolve.^’® In Helby v'. M a t h e w s ' t h e  House of Lords had 

accepted the idea of hire-purchase agreem ents. Yet consum ers were only 

deem ed to have an option to buy the goods and did not becom e the owner of 

the goods until they had paid the stipulated instalments. This meant that 

ruthless traders could provide in a contract that if a consumer failed to pay an 

instalment on time, the trader would have a right to rep ossess, regardless of 

how close the consumer w as to completing his instalments. The Hire 

Purchase Act 1946 sought to combat such unscrupulous practices by, inter 

alia, laying out the duties of owners and sellers to supply docum ents and

Dail Debates 679.
^^Ubid.

In light of concerns about the enforceability of such orders, the regulatory burden which they would 
impose on traders and the possibility that mandating price display could have an effect on the ‘peculiar’ 
Irish culture of bargaining and thereby drive up prices, no order requiring publication of these prices 
could be made until an investigation into the matter was made by the Prices Commission and a report 
furnished: See 44 Ddil Debates 213-214. This requirement, which was also a feature of the Control of 
Prices Act 1937, meant that only limited recourse to price display orders occurred. The requirement 
that price display orders had to be preceded by an investigation by the Prices Commission was 
discontinued by Section 19 of the Prices Act (“PA”) 1958, which overhauled the whole prices control 
regime. Although the provision of consumer information was an ancillary function of the PA 1958, 
section 19 of the PA 1958 became the primary means by which price display obligations were imposed 
on traders and became a highly significant provision. Orders made under this section were multi
faceted. The Prices and Charges (Tax Inclusive Statements) Order (S.I. 9/1973) required all retail prices 
marked on goods or prices or goods quoted at a retail level to be tax inclusive. A similar obligation was 
put on traders in respect o f prices quoted for services. The Charges (Hairdressing) Display Order, 1976 
(S.I. 156/1976) required hairdressers to display a notice in the vicinity of their salon setting out the 
prices that they charged for their services. Similar obligations were imposed on catering 
establishments, proprietors of petrol stations and vintners by the Retail Price (Food in Catering 
Establishments) Display Order, 1984 (S.I. 213/1984), the Retail Price (Diesel and Petrol Order) 1994 
(S.I. 178/1997) and the Retail Price (Beverages in Licensed Premises) Display Order 1999 (S.I. 
263/1999) respectively. A more comprehensive order dealing with price display in retail outlets was in 
existence prior to the European Communities (Requirements to Indicate Product Pricing) Regulations 
2002 (S.I. 639/2002), which now governs this area. See further. Chapter 7, “From Silence to 
Disclosure?: The Regulation of Misleading Omissions after the CPA”.

Borrie and Diamond, op cit., at 159.
"■'(1895) AC 471.
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information, giving rights to the hirer to determine hire-purchase 

agreem ents^and implying a number of conditions and warranties into hire- 

purchase agreements.

The Second Phase: The Review of Consumer Law in the WTO’s

By the 1970’s, nearly a century after the enactment of the MMA 1887 and the 

SGA 1893, there had been a number of significant developments in the way in 

which traders were regulated. Despite these developments, however, the core 

provisions of the MMA 1887 on false trade descriptions remained largely 

untouched. By now, the economy, although relatively poor by Western 

standards, had transformed. The services sector accounted for over nearly 

half of Irish output.^^^ Radio and television offered traders a new platform for 

tempting consumers with their wares. By 1971, 536,000 out of 700,000 homes 

were receiving RTE on their television sets. A new age of consumerism was 

emerging - “if you've got it, flaunt it” was the slogan of one motorcar 

advertisement.^^^

As a result of this growing consumer culture, consumer protection was 

increasingly seen as a distinct legal issue in a number of countries. In 1968, 

the law in the United Kingdom, which had also been based on the MMA 

1887,^^^ was radically overhauled following the seminal report by the Molony 

Committee on Consumer P ro t ec t i o n . The  Molony Committee argued that 

the MMA 1887 was out of date and recommended that the scope of the 

protections which it afforded consumers (and businesses) should be widened. 

It also argued that “legislation affecting transactions of everyday occurrence 

and touching the interests of everybody, including shoppers or traders, should

s. 7 Hire Purchase Act 1946.
S. 6 Hire Purchase Act 1946.
S. 9 Hire Purchase Act 1946.
Department of Trade, Enterprise and Employment, Review o f Industrial Performance and Policy, op 

cit., at 33.
Lee, op cit., at 647.
It had also been extended by subsequent legislation. For example, the Merchandise Marks Act 1938 

had extended the application of the Act to descriptions appearing in advertisements. The Merchandise 
Marks Act 1953 extended the ambit of the term “trade description” so as to include a number of 
additional statements.

(1962) Cmd. 1781, Chapters. 14-16.
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be contained in a single enactment and stated in language as plain and 

simple as modern draftsmanship can provide... to promote greater ease 

of understanding by the public and the trader alike.

The evolution of the economy had led to significant gaps in the framework for 

regulating deceptive commercial practices. In 1972, influenced by 

developments in the United Kingdom and across the world, the National 

Prices Commission was asked to survey the remaining areas of the law where 

new legislation was required. This led to the publication of the Whincup report 

in October 1973. At the end of 1973, the task of reviewing existing consumer 

legislation was transferred to the National Consumer Advisory Council (“the 

NCAC”) which reported to the government in February 1975. Eventually, 

ninety years after the passing of the MMA 1887, the Consumer Information 

Act 1978 (the “CIA 1978”) updated the provisions of the MMA 1887 in line with 

modern conditions.

The amendments effected by the CIA 1978 served a number of purposes. 

One of the most important of these was the establishment of the Office of the 

Director of Consumer Affairs (“ODCA”), a regulatory body which would act on 

behalf of consum ers.P rev ious ly , there had been no government agency 

charged with the enforcement of the existing law. Neither had there been any 

organisation to advocate for change in the law on behalf of consumers or 

othenwise represent their collective interests. This was in stark contrast to 

producers, manufacturers, retailers and other traders, who had long since 

promoted their interests collectively.

In terms of effecting change to the substance of the law and the regulation of 

deceptive practices, the enactment of the CIA 1978 was highly significant. The 

CIA 1978 extended the relatively restricted definitions of ‘trade description’ 

and ‘false trade description’ in the MMA 1887,^^^ provided that misleading

Ibid., at 202.
S. 9 Consumer Information Act 1978. 
S. 2 Consumer Information Act 1978.
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statements about services as well as goods were p ro h ib ite d ,u p d a te d  the 

penalties for breach of the MMA 1887^^^ and clarified that trade descriptions in 

advertisem ents^cam e within the scope of the Merchandise Marks regime. 

Moreover, certain defences provided for by the MMA 1887 (such as acting 

without intent to defraud in cases involving the false application of trade marks 

and trade descriptions) were abolished^^^ and tighter provisions on defences 

for offences relating to false trade descriptions were introduced.

The CIA 1978 also made it an offence to give false or misleading indications 

of prices and charges and prescribed detailed requirements as to how own 

price comparison advertising could be legally conducted .Furtherm ore , S. 

11 of the CIA 1978 allowed the Minister for Industry and Commerce (“the 

Minister”) to require by order that advertisements for certain products contain 

or refer to prescribed information^^^ and it also allowed the Minister to make 

failure to comply with such orders an o f f e n c e . T h i s  became an important 

provision and a number of orders were made under this Section, four of which 

were (and remain) in force prior to the coming into effect of the Consumer 

Protection Act 2007.^^^

Yet, the opportunity to repeal and replace the MMA 1887, as had occurred in 

the U.K., was not taken. Instead, Sections 2 and 3 of the MMA 1887 were 

amended extensively, again by both textual and non-textual amending

s. 6 Consumer Information Act 1978.
S. 17 Consumer Information Act 1978.
S. 5 Consumer Information Act 1978.
S. 6 Consumer Information Act 1978.
S. 3 Consumer Information Act 1978.
S. 22 Consumer Information Act 1978.
S. 7 Consumer Information Act 1978.
S. 11 (1) Consumer Information Act 1978.
S. 11 (3) Consumer Information Act 1978.
These were the Consumer Information (Advertisements) (Disclosure of Business Interests) Order 

1984 (S.I. 168/1984) ; the Consumer Information (Advertisements for Concert or Theatre 
Performances) Order 1997 (S.I. 103/1997); the Consumer Information (Diesel and Petrol) Reduction In 
Retail Price) Order 1997 (S.I. 197/1997) and the Consumer Information (Advertisements for Airfares) 
Order 2000 (S.I. 468/2000), the Consumer Information (Consumer Credit Order) 1987, (S.I. 319/1987) 
set out binding definitions of consumer credit agreements and required any advertisement that came 
within its ambit and made reference to the cost of credit, to include reference to the APR. This Order 
was supplanted by the Consumer Credit Act 1995 and was revoked by the Consumer Information 
(Consumer Credit) Order, 1987 (Revocation) Order, 1996 (S.I. 248/1996). See, further. Chapter 7, 
“From Silence to Disclosure: The Regulation of Misleading Omissions after the CPA.”

65



provisions. In taking this approach, the government ignored the arguments of 

the NCAC that the MIVIA 1887 should be repealed and consolidated in 

amended form since “the partial amendments and cross references to Section 

sections 2, 3 and 5 of the Merchandise Marks Act 1877 make these sections 

extremely difficult to u n d e r s t a n d . T h i s  approach also went against the 

advice of the Parliamentary Draftsman.

The CIA 1978 was complemented by the enactment of the Sale of Goods and 

Supply of Services Act 1980 (the “SGSSA 1980”). This latter piece of 

legislation emerged from the same project of consumer law reform as the CIA 

1978 and had been vigorously argued for in the Whincup Report. Its purpose 

was to update the private law rights of consumers when buying goods and 

services, in much the same way that the CIA 1978 had updated the criminal 

provisions aimed at regulating deceptive trading practices. As we have seen 

above, the judiciary had introduced certain rules of construction etc. that had 

the effect of mitigating some of the harsher consequences that rigid 

adherence to Victorian contractual ideals had for those in weak bargaining 

positions. For a time, the doctrine of fundamental breach essentially 

precluded contractors from using exclusion clauses to pass off goods or 

services fundamentally different from those bargained for.

138 Submission o f  the National Consumer Advisory Council to the Ministry fo r  Industry and 
Commerce on the Consumer Information Bill 1976, Commerce Division B, Extract CP 6/14 Vol VII. 
The irony is that, although the Oireachteas ultimately eschewed the approach taken by the United 
Kingdom legislature to the 1887 Act, the Trade Descriptions Act 1968 had a fundamental influence on 
the substance of the Consumer Information Act 1978 and many of the provisions of the latter are lifted 
verbatim from the former. However, certain substantive divergences existed. For example, S. 17 of 
Consumer Information Act 1978 contained a provision allowing for 'compensation orders' to be granted 
in civil trials. Section 22 (5) of the Act contained a specific quasi-defense for disclaimers. Moreover, 
misleading indications of price as to services and accommodation were included in the S. 7 of the 1978 
CIA, although they do not appear in the Trade Descriptions Act 1968. The Irish legislature had the 
benefit of seeing how the Trade Descriptions Act 1968 was operating in practice and closely observed 
the jurisprudence emerging thereunder. They even sought legal advice on the implications of a number 
of early decisions relating to Section 14 of the Trade Descriptions Act 1968 (relating to misleading 
indications as to services) where the English Courts had taken a narrow approach to the section; see 
Sunair Holidays v. Dodd (1970) 2 All ER 410, R v. Sunair Holidays (1973) 2 All ER 1233, Beckett v. 
Cohen (1973) 1 All ER 120: Commerce Division B CPR 1/5/30 Volume V. They also had the benefit 
of a detailed report into the Trade Descriptions Act 1968 commissioned by the Director General of Fair 
Trading: Review o f  the Trade Descriptions Act 1968 (1976) Cmnd 6628, although this report does not 
seem to have had a major impact on the Bill. Two of the most important recommendations made by this 
report were (1) dropping the mens rea requirement for misdescriptions relating to services (2) bringing 
property misdescriptions within the scope of the Act. Neither of these recommendations were 
incorporated into the Consumer Information Act 1978. See Review o f  the Trade Descriptions Act 1968, 
op cit., at 1-3.
'^^See Commerce Division B, Extract CP 6/14 Vol VII.
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Notwithstanding the development of the common law, however, business to 

consumer disputes were still largely governed by the 19th century commercial 

pragmatism which permeated the Sale of Goods Act 1893. The SGSSA 1980 

updated the provisions of the SGA 1893 regulating the terms that would be 

implied into contracts for the sale of g o o d s , i t  extended to the buyer and 

supplier of services, implied rights and duties analogous to those applicable to 

the seller of goods^"^^ it improved the relief which the law afforded to those 

who were victims of misrepresentation^'*^; it gave those who acquired goods 

under hire purchase agreements essentially the same rights as those who had 

full and immediate title to such goods’ '*̂ ; it provided greater protections for 

persons in receipt of unsolicited goods '̂ '̂^ and it made it clear that guarantees 

could be directly enforceable against manufacturers, even in the face of privity 

of contract.

Under the SGSSA 1980, those “dealing as consumers” - a term which was 

used for the first time in an Irish statute^"^® - were given greater contractual 

protection than traders. In this respect, the SGSSA 1980 was a seminal 

moment in the bifurcation of Irish contract law, whereupon different regimes 

and rules were henceforth operable depending on whether the contracting 

parties were businesses or whether the contract was between a business and 

a consumer. What could not be done judicially because of the generality with 

which common law principles were applicable, could be done legislatively. In 

particular, when contracting with consumers in contracts for the sale of goods, 

traders were precluded from contracting out of the implied terms laid down in 

the SGSSA 1980 in respect of goods. In respect of consumer contracts for the 

supply of services, exclusion clauses were permissible but only where 

“reasonable” and specifically drawn to the attention of consumers. 

Furthermore, when their legal rights were infringed, persons dealing as

19 SGSSA 1980.
S. 39 SGSSA 1980.
Ss. 45,46,47 SGSSA 1980.
See Part I I I  SGSSA 1980.

'^S.47 SGSSA 1980.
*'‘̂ S.19 SGSSA 1980.
““ s. 3 SGSSA 1980.
'"'^S. 55 SGSSA 1980.
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consumers were afforded more generous remedies. Further, after almost a 

decade of complaints about the activities of pyramid selling companies, the 

Pyramid Selling Act was introduced in 1980 with the aim of prohibiting 

pyramid selling.

The Third Phase: Brussels Takes Over

Following the enactment of the SGSSA 1980, there was a lull in the 

development of consumer law and policy at a domestic level. Fifteen years 

later, the Consumer Credit Act 1995 (the “CCA 1995”) introduced major 

changes both to the private law rights of creditors and the public regulation of 

consumer credit. Yet outside the area of consumer credit, the SGSSA 1980 

and the CIA 1978 were the last major Irish statutory reforms enacted with the 

aim of protecting the economic interests of consumers. Perhaps, consumer 

protection was no longer a pressing political priority in an economy saddled 

with debt and haemorrhaging both jobs and people.

Equally, the requirement to act at a national level became less essential. This 

was because a plethora of consumer protection measures began to be 

introduced at a European level. These measures regulated marketing 

techniques, such as doorstep selling, package travel,timeshare,^*^® distance 

selling^^° and sales and g u a ra n te e s .T h e se  measures provided consumers 

with additional rights, as well as requiring that certain types of practices be 

controlled at a regulatory level. The rationale behind this legislation was part 

economic and part ethical. The preambles to these directives all made 

reference to the various reasons why European re-regulation was required in 

order to enhance the internal market. Equally, however, all made reference to

Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package 
tours.

Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the 
protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to 
use immovable properties on a timeshare basis.

Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection 
of consumers in respect of distance contracts.

Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guarantees.
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the benefits that such legislation could give the consumer. Chapter 3 

examines the “Europeanisation” of consumer law more closely.

In substance, the central way in which this European legislation sought to fulfil 

its dual function was through procedural Intervention designed to improve 

transparency in the pre-contractual phase and/or guarantee post agreement 

protection through a right to withdrawal. This approach focussed on ensuring 

that consumers exercised a more informed choice when entering certain 

types of contracts, thereby generating improvements in the efficient 

functioning of the market. For example, under the Distance Selling Directive, 

certain information (including, for example, details of the main characteristics 

of a product) must be provided to the consumer prior to the conclusion of any 

distance contract. In addition, the consumer is given a period of at least seven 

working days in which to withdraw from the contract without penalty and 

without giving any reason. Similarly, under the Timeshare Directive, 

consumers are given the right to information in a prospectus before signing a 

contract. Once the contract is signed, the consumer has a cooling-off period 

of at least 10 days, during which he can withdraw from the contract without 

giving any reason.

Consumers’ economic interests were not only be protected at a European 

level by way of procedural mechanisms operating ex ante. As well as 

establishing a a contra proferentum rule for the construction of consumer 

contracts not dissimilar to that applicable under the common law, the Unfair 

Contract Terms Directive^^'^ provides for a mechanism of substantive control 

of consumer contracts ex post. Under Article 3, a term covered by the 

Directive shall be regarded as unfair and therefore unenforceable on a 

consumer “if contrary to the requirements of good faith, it causes significant 

imbalance in the parties' rights and obligations arising under the contract, to 

the detriment of the consumer.” Unfair terms are not binding on consumers.

Article 6 Directive 97/7/EC.
Article 5 Directive 94/47/EC.
Directive 93/13/EEC on unfair terms in consumer contracts, implemented by the European 

Communities (Unfair Terms in Consumer Contracts) Regulations, 1995 (S.I. No. 27/1995)
Article 6(1)  Directive 93/13/EC. Although the effect of this unfairness test is watered down because 

it only applies to non-negotiated contracts and the assessment of the fairness of a term “shall not relate
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Moreover, Directive 99/44/EC on certain aspects of the sale of consumer 

goods and associated guarantees also regulates aspects of the substance of 

the bargain, laying down implied terms and conditions which traders must -  at 

a minimum -  comply with in a way similar to the SSGA 1980.

The majority of these Directives aim at protecting the economic interest of 

consumers by giving consumers a myriad of private law rights which are 

exercisable against traders who failed to fulfil their obligations.^^® Directive 

98/37/EC (“the Injunctions Directive”) aims, in particular, to regulate traders 

that undertake activities in one Member State which harm the collective 

interests of consumers in another. This is done by establishing a common 

procedure which allows a qualified body from one Member State to seek an 

injunction in another. The enactment of this directive has also meant that 

directives in the field of consumer law that could only be enforced horizontally 

by consumers against traders, can now be invoked in vertical situations by 

qualified bodies, including national consumer agencies.

PART V: CONCLUSION

At the beginning of the twenty-first century, “consumer law” encompassed a 

bundle of common law and statutory rules of both national and European 

derivation. Irish consumer law had come a long way from the position 

pertaining in the nineteenth century, where religious terminology was invoked 

to defend freedom of contract. The awareness of consumer interests at a 

legislative level had its counterpart in greater judicial awareness.

(a) to the definition of the main subject matter of the contract, or (b) to the adequacy of the price or 
remuneration as against the goods or services supplied...” See Article 6 (2) Directive 93/12/EC.

Directive 84/450/EEC on misleading advertising., on the other hand, sought to constrain the 
behaviour of traders by requiring Member States to introduce a means of controlling misleading 
advertising under which persons or organizations regarded under national law as having a legitimate 
interest in prohibiting misleading advertising could obtain injunctive relief. Directive 93/13/EEC on 
unfair contract terms is a hybrid public and private law measure, granting consumers contractual rights 
against traders who use unfair terms in their standard form agreements but Article 7 (2) requires: 
“persons or organisations having a legitimate interest under national law in protecting consumers, may 
take action according to the national law concerned before the courts or before competent 
administrative bodies for a decision as to whether contractual terms drawn up for general use are unfair, 
so that they can apply appropriate and effective means to prevent the continued use of such terms.”
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Notwithstanding the aforesaid progress, the end result was convoluted and 

unsatisfactory. The problems were both formal and substantive. On the one 

hand, the problems were a legacy of botched form: Irish consumer protection 

law was built on 19'^ century foundations, had a new floor added on to it in the 

1970’s and European workmen arrived in the 1980’s and began building 

alongside it. On the other hand, the way in which the law was constructed 

meant that there was little time for rationalization; the overall structure did not 

mesh together neatly -  the Europeans, in particular had different aesthetic 

tastes about how the edifice should be designed.

Overall, the way in which Irish consumer law developed makes it difficult to 

characterise in doctrinal terms. Some aspects of the law fitted into a 

minimally interventionist model of consumer protection which sought to guard 

against market failure. Certainly, there is no evidence that welfarist 

motivations underpinned the law -  a point that will be emphasised when we 

look in Chapter 5 at the criteria used in deciding whether a trade description 

was false or misleading. Moreover, although the rules applicable under the 

common law of contract were more favourable to weaker parties by 

comparison with 19*  ̂ century mores, they were still primarily built to deal with 

arms-length commercial contracts and many of the vestiges of nineteenth 

century laissez-faire doctrine remained. Just as there was a continued 

antipathy towards reviewing contracts ex post on their merits, so there was 

resistance to the idea that parties should be obliged to disclose information 

which could be material to the counterparty. At the same time, the common 

law of contract was substantially regulated and the private law rights of 

consumers were significantly enhanced by this legislation.

In any event, the need for reform became increasingly apparent. At an 

economic level, much had changed in Ireland since the revision of consumer 

law that occurred in the 1970’s. As globalisation increased and the Thatcherite 

tide gradually reached Irish shores, the hand of the state was gradually lifted 

from a number of sections of the economy and the policies of deregulation 

and competition grew more influential. Within this framework, consumers were 

not merely seen as individuals, but mini-economic entities capable of driving
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markets forward. Yet for this model to work, it was fundamental that 

consumers had confidence in entering the marketplace. Technological 

advancements such as the internet made previous barriers to cross- border 

trade effectively redundant and increased consumer choice, but they also 

increased the possibility of consumers being taken advantage of.

Allied to this, it became a common theme in the media that Ireland was 

becoming prohibitively expensive in comparison to other European countries. 

As these claims about 'rip off Ireland' increased, the revision of consumer 

protection legislation was put back on the political agenda. In 2001, the 

Department of Enterprise, Trade and Employment published its Corporate 

Strategy Statement for 2001-2003. This document recognised the inadequacy 

of the existing law and hinted at wholesale reform. The Department committed 

itself to fostering “the development of an integrated consumer policy 

framework which will enhance the value of consumer objectives to economic 

development.”^̂ ® In furtherance of this objective the Department undertook to 

“promote and develop an effective, transparent and coherent legislative 

framework governing the interests and protection of consumers.” ®̂®

In terms of achieving these ends, little appears to have been done between 

these years. Similar, yet more concrete, aspirations were repeated in the 

Corporate Strategy Statement 2003-2005.’®° It undertook to have a discussion 

document drafted by the end of 2003 and a general scheme of consolidated 

legislation in place by the end of 2005.’®’ By 2003-2004, reform of the existing 

consumer law became a pressing priority. The original intention of the 

Department, however, was to begin this reform by reviewing consumer 

legislation operating in the contractual sphere, in particular the Sale of Goods

See, Report o f the Consumer Strategy Group- Make Consumers Count: A new Direction for Irish 
Consumers, (April 2005), available at http://www.entemp.ie/commerce/consumer/publications.htm. 
See also, in the UK, Modem Markets, Confident Consumers, (DTI, 2005) CM 4410/1999.

Report o f the Consumer Strategy Group- Make Consumers Count: A new Direction fo r Irish 
Consumers., op cit.., at 36.
^̂ ' Îbid, at 36.
'®^This stated that the Department would “Undertake a comprehensive review of consumer legislation 
with a view to simplification and codification of consumer rights.”: Statement o f Strategy 2003-2005, 
Department of Enterprise, Trade and Employment, at 70, available at 
www.entemp.ie/publications/corporate/2003/strategy.htm

Ibid., at 70.
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Acts. Reform of consumer legislation operating outside of this sphere would 

be deferred until this exercise was complete.’ ®̂

Consequently, the opposite occurred. Developments at a European level 

meant that the Department’s strategy was reviewed. In June 2003, the 

European Commission published a proposal for a directive on unfair 

business-to-consumer commercial practices. The purpose of the draft 

Directive was to harmonise, outside of the contractual sphere, the laws of 

Member States with regard to unfair commercial practices, including unfair 

advertising, which directly harmed consumers’ economic interests and 

indirectly harmed the economic interests of competitors.^®"^ This draft directive 

sought to establish “a single general prohibition of unfair commercial practices 

distorting consumers economic behaviour.” From the outset it was clear that 

this draft directive (as it then was) would effect existing legislation protecting 

the economic interests of consumers. It was also clear that the Directive, 

since it was a maximum harmonisation measure, would largely dictate the 

shape and nature of any consolidated piece of legislation. In that respect, 

proposals to consolidate the law at a national level were overtaken by a 

proposal to harmonise the law at a European level.

Discussion with DETE official, 16* January 2007.
Proposal for a Directive of the European Parliament and of the Council concerning unfair business- 

to-consumer commercial practices in the Internal Market and amending directives 84/450/EEC, 
97/7/EC and 98/27/EC (the Unfair Commercial Practices Directive) COM (2003) 356 final.
'^Recital 11 UCPD.
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CHAPTER 3: THE UNFAIR COMMERCIAL PRACTICES 

DIRECTIVE AND THE ‘EUROPEANISATION’ OF 

CONSUMER POLICY

Introduction

The purpose of this chapter is to give an overview of the origins, scope and 

structure of the Unfair Commercial Practices Directive (“the UCPD”), as well 

as the rationale behind it. Part I of this Chapter examines the origins of the 

UCPD. This Part recounts how consumer law developed at European level, 

both judicially and through legislation. An outline is given of how the ECJ 

eventually attempted to reconcile the sometimes divergent interests that 

consumers can have in both integrated markets and market regulation. Part I 

explains the limits to this court-led approach to consumer protection and how 

re-regulation through legislation was required in order to supplement this 

process of “negative integration”.

Part I! explains how European consumer policy has also developed through 

legislative harmonisation. This Part examines how the Single European Act 

was the driving force behind the process of “positive” harmonisation and how 

it led to a number of pieces of consumer legislation being enacted at a 

European level. However, we will see that this legislation was of limited scope 

and, even in the specific fields notionally harmonised, it generally allowed 

Member States to enact more prescriptive measures. Part II explains the 

reasons behind this ad hoc approach based on the regulatory technique of 

“minimum harmonisation”.

Part III explains how, when and why this approach changed. In particular, it 

explains how the idea of creating an overarching, horizontally applicable 

framework directive, based on the principle of maximum harmonisation, was
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developed in the Green Paper on European Union Consumer Protection 

(“Green Paper”) J

Part IV explores how the ideas laid down in the Green Paper gathered 

momentum and ultimately led to the enactment of the UCPD. A brief overview 

is given on the substance and structure of the Commission’s original proposed 

directive. This Part argues that the UCPD was essentially motivated by 

internal market concerns, rather than concerns of consumer protection. It 

examines how, as the proposal went through the Community legislative 

process, some significant amendments were made to the proposal’s scope 

and nature which limited its deregulatory objectives. But notwithstanding the 

aforementioned, it will be shown how the enactment of the UCPD represents 

a fundamental departure for European (and national) consumer law, which, at 

a European level at least, can plausibly be held to involve the subordination of 

consumer policy to internal market policy.

PART I: THE DEVELOPMENT OF EUROPEAN CONSUMER LAW BY THE 

ECJ

Negative Harmonisation and Consumer Protection

Although some passing references were made to the interests of consumers 

in the original EC Treaty, little thought was given to the issue of consumer 

protection. The Treaty of Rome contained no specific legal basis for action by 

the EC institutions in matters of consumer protection,^ nor were there any 

explicit grounds for Member States to enact measures contrary to the Treaty’s 

free movement provisions on grounds of consumer protection. Consumers 

were seen as passive beneficiaries of the removal of barriers to trade 

promised by the Treaty. At this juncture, consumer policy was built on the 

assumption that an integrated and deregulated market would optimise

' COM 2001 (736)
 ̂In fact, only four references to the interests of consumers existed in the original Treaty. These are now 

contained in article 33 (1) (e) EC, Article 34 (2) EC, Article 81(3) EC, and Article 82 EC).
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consumer welfare.^ In other words, “negative integration”"̂ was the sole form 

of consumer policy.

Since, as we will see, the legislative institutions of the Community were 

malfunctioning, the ECJ assumed responsibility for moving the process 

forward. On the one hand, it took an aggressive approach towards national 

measures inhibiting the achievement of the internal market.^ On the other, 

agreements entered into by private parties which had as their object or effect 

the restriction of competition were struck down, particularly when such 

agreements were perceived as seeking to carve up the single market.® Free 

markets, achieved through the removal of national barriers to trade and anti

competitive practices engaged in by private parties, were presumed to benefit 

consumers by providing greater competition, lower prices and increased 

choice.

In Cassis di Dijon^, a more nuanced approach was taken by the Court, which 

recognised that European consumers had an interest in market regulation. As 

a result of this decision national consumer protection legislation could be 

permissibly retained so long as it was applied without distinction and was 

proportionate to the aim it sought to achieve.® Cassis di Dijon affirmed the 

rights of Member States to regulate all matters that had not yet been subject 

to Community harmonisation, but only in so far as these trade rules could be 

justified by virtue of mandatory requirements:

 ̂See further S. Weatherill, “Consumer Policy”, in P. Craig and G. De Burca (ed.). The Evolution of EC 
Law, (OUP, 1999)., at 693.
“ See further, J. Weiler, “The Constitution of the Common Market Place: Text and Context in the 
Evolution of the Free Movement of Goods”, in P. Craig and G  De Burca (ed.). The Evolution o f EC 
Law, (OUP, 1999).
 ̂C- 24/68 Commission v Italy (statistical levy case) [1969] ECR 193; C- 132/78 Sociaal Fonds voor de 

Diamantarbeiters [1969] ECR 211. The most famous example of the ECJ's early approach, however, is 
to be found in C- 8/74 Procureur du Roi v. Dassonville [1974] ECR 837, where the ECJ held (at para 5) 
that:
“All trading rules enacted by Member States which are capable of hindering, directly or indirectly, 
actually or potentially, intra-Community trade are to be considered as measures having an effect 
equivalent to quantitative restrictions”.
 ̂See, in particular, C- 56/64 Consten and Grundig v. Commission [1966] ECR 299.
 ̂C- 120/78 Rewe Zentrale v. Bundesmonopolverwaltung fur Brattwein [1979] ECR 649.

* Ibid., at para 8.
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Obstacles to movement in the Community resulting from disparities between 

the national laws relating to the marketing of the products in question must be 

accepted in so far as those provisions may be recognised as being necessary 

in order to satisfy mandatory requirements relating in particular to the 

effectiveness of fiscal supervision, the protection of public health, the fairness 

of commercial transactions and the defence of the consumer. ®

To a certain extent, the discovery of consumer protection as a mandatory  

requirement that could be used to justify barriers to free trade, put a brake on 

any destructive regulatory competition between M em ber States and was 

recognition that the internal market could also em brace social values.

Cassis di Dijon attem pted to reconcile consum ers’ diverging interests in both 

integrated markets and market regulation by permitting M em ber States to 

regulate consumer markets at a domestic level, so long as such legislation 

was proportionate. This solution was not without problems and exposed the 

limits of a court-led consumer protection policy. The divide between the 

Community's interest in integrated markets and the interest of M em ber States 

in regulating matters of consumer protection was u n s u s ta in a b le .P e rm ittin g  

consumer protection m easures to be retained at a national level had a 

deleterious effect on trade at a  European level.

Moreover, in K e c k '\  the ECJ held that national m easures taking the form of 

certain selling arrangem ents which affected “in the sam e manner, in law and 

in fact, the marketing of domestic products and those from other M em ber 

States”^̂  cam e outside the scope of Article 28 altogether. This decision 

readjusted the respective com petences of the Community and the M em ber 

States in respect of market regulation. It followed from Keck  that national 

legislation restricting, for exam ple, advertising outside pharmacies^^, opening

® Ibid.
s. Weatherill, “Consumer Protection”, op cit., at 703.

"  Cases C-267/91 and C-268/91 Keck and Mithouard [1993] ECR 1-6097; [1995] 1 CMLR 101.
Ibid., at para 16.
Case C-292/92 Hiinermund and others v. Landesapothekerkamrner Baden-WUrttemburg [1993] ECR 

1-6787.
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hours of petrol stations^"  ̂and Sunday trading’® could no longer be attacked on 

the basis that it infringed the EC Treaty. But while Keck was generally 

welcomed in taming the deregulatory implications of the Courts previous case 

law, the application of Keck to more dynamic situations including restrictions 

on advertising was criticised.

In theory, re-regulation at a European level was the only solution. But re

regulation was slow to get off the ground. Moreover, because of deep 

divergences in legal cultures, it was also difficult to find agreement on the 

form and content of any putative consumer protection legislation.

PART II: THE DEVELOPMENT OF EUROPEAN CONSUMER LAW 

THROUGH HARMONISATION

Positive Harmonisation

As a result of a rising consumer movement, consumer protection was 

increasingly seen as a distinct legal issue in a number of countries.’® In the 

EEC (as it then was), however, a legislative programme of consumer 

protection was slow to get off the ground. At the Paris Summit of October 

1972, Member States expressed a desire to broaden the remit of Community 

activities to include social legislation. Yet it was not until the 14*  ̂ April 1975, 

that the first Council Resolution on a preliminary programme for a consumer 

protection and information policy was passed. This Resolution contained five 

basic consumer rights, which were:

(i) the right to protection of health and safety;

(ii) the right to protection of economic interests;

(iii) the right of redress;

Cases C-401/92 & C402/93 Tankstation ‘t Heuksks vof and J.B.E. Boermans [1994] ECR 1-2199. 
Case C-69/93 & C-258/93 Punto Casa SpA v. Sindaco de Commune di Capena and others [1994] 

ECR 1-2355
This is seen in the UK with the commissioning of the Molony Report on Consumer Protection, op 

cil. In the USA, this is evidenced by President Kennedy’s famous Message to the Congress of 15 
March 1962 spelling out the fundamental consumer rights (the right to safety, the right to information, 
the right to choose and the right to be heard). See, further. Close, “The Consumer Protection 
Programme of the EC in the 1990's”, op cit.
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(iv) the right to information and education; and

(v) the right of representation.^^

Until the Single European Act there were two significant impediments 

hindering the achievement of these goals. First, the lack of a distinct legal 

basis for consumer policy meant that it had to be developed through action 

under other constitutionally permissible Community activities. Accordingly, 

consumer policy was “obliged to construct an identity in the shadow of the 

fundamental constitutional impediment caused by its omission from the 

original Treaty.” ®̂

Unfortunately, the most important of the constitutionally permissible 

Community activities through which consumer policy could have been 

vicariously expressed was underused. Article 94 (ex 100) EC, allowing for the 

harmonisation of laws which directly effected the establishment or functioning 

of the internal market, could only be relied upon where there was unanimity 

within the European Council. Legislating under the shadow of a veto had 

significant drawbacks. New proposals were fiercely contested by some 

Member States, who were either unconvinced of the need for regulation or 

weary of the Community encroaching upon Member State autonomy in this
19area.

Notwithstanding the lack of EC cohesion, a number of consumer protection 

measures were enacted during this period.^° The most significant of these 

was the Misleading Advertising D irec tive ,w h ich  was enacted in 1984 after a 

more ambitious proposal to create a harmonised unfair competition law 

throughout the Community failed to produce a consensus.^^ The rationale

[1975] OJC92/1.
S. Weatherill, “Consumer Policy”, op cit.,aX 695.
Close, The Consumer Protection Programme of the EC in the 1990's”, in Lombay (ed.). Enhancing 

the Legal Position of the European Consumer, (London, BIICL,1996) at 19.
These measures included the enactment of a Consumers' Consultative Committee, the adoption of 

measures concerning the labelling, presentation and advertising of foodstuffs, the safety of cosmetics, 
indication of prices on foodstuffs doorstep selling and consumer credit.

Council Directive 84/450/EEC of 10 September 1984 relating to the approximation of the laws, 
regulations and administrative provisions of the Member States concerning misleading advertising.

For further discussion of why this failure occurred, see C. Waldlow, “Unfair Competition in 
Community Law: Part L The Age of the Classical Model”, (2006) 28 EIPR 433; and C. Waldlow,
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behind this directive was to protect the economic welfare of consumers, foster 

an environment of fair competition and create a more secure legal 

environment for those who wanted to advertise cross-border.^^ This was done 

by laying down minimum standards regulating misleading advertising 

throughout the Community.

The Impact of the Single European Act on European Consumer Policy

The Maastricht Treaty provided for a legal basis for Community action in the 

field of consumer protection which was strengthened by the Treaty of 

Amsterdam.^^ Yet the creation of a legal basis in which to act in matters of 

consumer protection has meant little in practice. Article 153 EC is heavily 

circumscribed and falls far short of offering the EC a general legislative power 

to legislate in the area of consumer protection. Only measures which “support, 

supplement and monitor... policy pursued by Member States” may be adopted 

thereunder and such legislation cannot prevent Member States from enacting

“Unfair Competition in Community Law: Part II: Harmonisation Becomes Gridlocked (2006)28 EIPR 
469.

Ibid.
C. Wadlow, “Unfair Competition in Community Law: Part I: The Age of the Classical Model”, op 

ch., at 435.
Article 153 states that:

“(1) In order to promote the interests o f consumers and to ensure a high level of consumer protection, 
the Community shall contribute to protection the health, safety and economic interests of consumers, as 
well as to promoting their right to information, education and to organize themselves in order to 
safeguard their interests.
(2) Consumer protection requirements shall be taken into account in defining and implementing other 
Community policies and activities.
(3) The Community shall contribute to the attainment of the objectives referred to in paragraph 1 
through:
(a) measures adopted pursuant to Article 95 in the context of the completion of the internal market;
(b) measures which support, supplement and monitor the policy pursued by the Member States.
(4) The Council, acting in accordance with the procedure referred to in Article 251 and after consulting 
the Economic and Social Committee, shall adopt the measures referred to in paragraph 3(b).
(5) Measures adopted pursuant to paragraph 4 shall not prevent any Member State from maintaining or 
introducing more stringent protective measures. Such measures must be compatible with this Treaty. 
The Commission shall be notified of them.”
This provision is reinforced through a number of other provisions. Directive 98/6/ec on consumer 
protection with regard to the indication of prices of products used Article 153 EC as its legal base. A 
number of other directives (those on timesharing, distant selling, guarantees, injunctions) were 
eventually adopted on the basis o f Article 95, although the Commission had initially based its proposal 
on Article 153 EC (ex 129a EC). Therefore, in spite of the fact that the Maastricht Treaty has given 
consumer protection an explicit competence. Article 95 has been the principal driving force behind 
legislation affecting the interest of consumers. See further Stuyk, “Consumer. Policy in or Beyond the 
Internal market?”, (2000) 37 CMLR 379, at 382.
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more restrictive measures. Article 153 EC has generated minimal legislative 

activity.

The main driving force behind the EC consumer protection project has been 

the Single European Act 1986 (“SEA”), which came into force on 1 July 1987. 

The SEA inserted Article 95 EC into the Treaty, thereby allowing for the 

adoption of “measures for the approximation of the provisions laid down by 

law, regulation or administrative action in Member States which have as their 

object the establishment and functioning of the internal market.” Significantly, 

the voting rule applicable to harmonisation under this provision is Qualified 

Majority Voting (“QMV”) as opposed to the unanimity requirement contained in 

the original harmonisation provision.^®

The lifting of the national veto greatly increased the capacity of the EC to 

make decisions in this area, leading to an increase in legislative activity and a 

form of 'indirect' consumer policy. The Community took an expansive view of 

its competence to legislate pursuant to Article 95 EC in matters of consumer 

protection. Member States, committed to the development of an EC consumer 

policy, largely acquiesced in this process.^^ As we saw in Chapter 2, 

legislation covering a plethora of business practices has been introduced 

under Article 95 EC. These include directives on package travel^®, 

timeshare^^, unfair contract terms^°, distance selling^\ and sales and 

guarantees.^^

“ Article 94 EC.
See Weatherill, “Legal Basis for Consumer Policy”, ECLG/036/05, February 2005, 

http://212.3.246.142/docs/2/HDGCLNMDDCBONBJLDHHMGAOFPDB 19DB Y7 Y9DW 3571 KM/B  
EUC/docs/DLS/2005-00191-01-E.pdf at 7.

Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package 
tours.

Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the 
protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to 
use immovable properties on a timeshare basis.

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts.
Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection 

of consumers in respect of distance contracts.
Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 

aspects of the sale of consumer goods and associated guarantees.
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The internal market enhancing effects of some of this legislation (covering, for 

example, package holidays, timeshare, distance selling) was self evident. Yet 

this was not always the case. Considerations of fairness were never too far 

away and were sometimes clearly predominant. The Doorstep Selling 

Directive referred in its preamble to the fact that the practice of doorstep 

selling was the subject of different rules in different Member States, and that 

‘any disparity between such legislation may directly affect the functioning of 

the common market’. While the premise of this statement was correct, the 

conclusion drawn was less than obvious. As Weatherill states:

[T]he Directive was largely motivated by the prevailing political consensus in 

favour of EC consumer protection and its Preamble refers more revealingly to 

the Council Resolutions of 1975 and 1981 on a consumer protection and 

information policy adopted in the wake of the commitment made at the Paris 

Summit of 1972 to broaden the appeal of the EC. In truth the Member States, 

acting unanimously in Council, had ‘borrowed’ the competence to harmonise 

in the Treaty and the question of whether such consumer law making dressed 

up in the clothes of harmonisation was truly constitutionally valid was not at 

the time addressed in any practically significant manner.^^

The Traditional Method of Regulating the European Consumer MarketfDlace

Most of the legislation introduced before the late-ninety’s was of a minimum 

harmonisation nature. It provided a floor below which national legislation could 

not fall and the Treaty provisions (such as Articles 28 and 30) provided a 

ceiling which could not be exceeded.®"^ In that respect, a limited space for the 

expression of local regulatory autonomy in the field of consumer protection 

was allowed for.

This approach was not without its disadvantages. First, minimum 

harmonisation presented problems for free movement across the Community 

by allowing Member States to 'recreate' barriers to trade. Second, minimum

Weatherill, “Legal Basis for Consumer Policy”, op cit., at 8.
See, in particular, C- 382/87 Buet v. Ministere Public [1989] ECR 1235 and Council Directive 

85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated away 
from business premises.
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harmonisation put those national traders subject to higher levels of protection 

at a competitive disadvantage compared with those located in other Member 

States which imposed lesser regulatory burdens.^^

Minimum harmonisation was, however, more accommodating of the non-trade 

interests of the Community than a one size fits all model.^® Even in the ad 

hoc areas in which the Community promulgated legislation aimed at 

protecting consumers’ economic interest, wide divergence existed amongst 

Member States as to what constituted 'best practice'.

Outside of these minimally harmonised areas the differences were even more 

profound, both in terms of the way consumer protection legislation was 

structured and the substance of such legislation.^^ These divergences were 

highlighted in two studies commissioned by the EU prior to the UCPD.^®

In terms of structure, the first key distinction was between those countries, like 

Germany,^® who relied on private law enforcement of consumer protection 

laws and those who adopted an approach based on public law. Second, in 

some Member States, particularly the Nordic Countries, consumer protection 

law was seen as a distinct branch of law and was codified in specific pieces of 

legislation. In other countries, like Italy, consumer protection law was 

integrated into the law of unfair competition, the latter being the most 

important interest to be protected. In Ireland and the U.K, the legal framework 

was less coherent. Consumers were protected in private law by a variety of 

common law rules supplemented by statutory provisions. As we saw in

See Dougan, “Minimum Harmonisation and the Internal Market” (2000) 37 CMLR, pp 853-885.
See also Barnard, The Substantive Law of the EU, (Oxford, 2004), at Chapter 18.

Dougan, op cit., at 853-885. See also, Mortelmans, “Minimum Harmonisation and Consumer Law”, 
(1988) E C U  2.

See, further, See “Compilation of National Laws”, available a t : 
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/nat_exp/nat_law_compl_2_disclaim_ 
en.pdf

See, “The Feasibility of a General Legislative Framework on Fair Trading”; available at 
http://europa.eu.int/comm/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_ 
comm/studies/sur21_sume_en.pdf.; Schulze and Schulte-Nolke, “Analysis of National Fairness Laws 
Aimed at Protecting Consumers in Relation to Commercial Practices”; available at: 
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm/studies/unfair_prac 
tices_en.pdf.

See further. Chapter 10, “The Role of Traders in the Enforcement of the CPA”.
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Chapter 2, these private law rules were supplemented by ad hoc public law 

regulation, which generally did not differentiate between commercial and 

consumer practices. Third, most Member States relied on some sort of 

general clause to enforce the law. Ireland and the U.K., by contrast, favored 

specific, targeted legislation often complemented by looser soft law rules by 

which traders would voluntarily undertake to be bound.'^°

The substance of this legislation also varied significantly. At the one end of the 

scale, Ireland and the UK took a relatively non-interventionist approach. The 

rules in other Member States were quite paternalistic. In Austria, for example, 

strict prohibitions or regulatory controls were placed on a number of 

commercial practices in order to “protect” the consumer. Under Austrian law, 

any form of distance communication was considered illegal without the prior 

consent of the consumer'^^ as was touting for consumers on the street"^^ and 

the marketing of free gifts linked to the purchase of other p r o d u c t s . E v e n  

certain forms of sales promotions could only occur after obtaining permission 

from a public authority.'^'* As will be explained further in Chapter 5, the 

’’causation test” used to assess whether commercial practices were unfair 

also varied significantly between Member States.'*^

Concerned that total harmonisation would be pitched at the lowest common 

denominator, Member States strongly defended their right to maintain higher 

standards than those laid out in European consumer protection legislation. In 

addition, as Weatherill explains:

[T]he political bargain was that consumer protection at EC level would be 

achieved by reliance on the Treaty’s authorisation to harmonise laws but 

space would be left for national preferences to do more to protect consumers 

than could be agreed at EC level. In this way both the EC and the Member 

States would retain competence to protect consumers even after the EC had

See Chapter 8, “From Rules to Standards?: The Regulation of Unfair Commercial Practices After the 
CPA.”

Schulze and Shulte-Noltke, op cit., at 44.
Ibid., alA5.

Ibid,, at 52 .
Ibid., at 56.
See Chapter 4, “Transposing the UCPD: Difficulties and Decisions.”
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intervened by way of secondary legislation. From the consumer policy 

perspective, it was, of course, important to make sure the EC rule was 

pitched at a high level of protection. But if a higher standard was wanted, it 

could be achieved, provided a national regulator was willing to take 

advantage of the minimum clause. For consumer policy, this was a ‘safety 

valve’ against oppressive and potentially less-than-high level EC 

harmonisation."*®

There was, however, a shift in EU regulatory policy. Firstly, away from 

minimum harmonisation supplemented by national rules towards maximum 

harmonisation and secondly, away from ad hoc legislation towards more 

horizontal solutions.

The New Approach: The Perverse Effect o f Tobacco Advertising

The ECJ's decision in Germany v Parliament and Council (Tobacco 

Advertising^^ goes some way towards explaining the first shift in regulatory 

policy. In Tobacco Advertising, the Court annulled Directive 98/43/EC on the 

advertising of tobacco products, which had been adopted pursuant to Article 

100a EC (now Article 95 EC). The Directive in question prohibited, inter alia, 

the marketing of tobacco on billboards, posters, in newspapers and 

magazines. The Directive had a clear public health component, although 

Article 152 EC explicitly excluded harmonising measures in this area.

The Court held that although harmonisation measures based on other 

provisions might have an effect on human health, other articles of the Treaty 

could not be used to circumvent the express exclusion of harmonisation laid 

down therein. Although this was impliedly suggested, the Court ducked the 

issue of whether the Directive was in fact precluded by Article 152 EC. Rather 

it decided the case on the grounds that the Directive was not justified under 

Article 95 EC, because Article 95 EC could only be used for the enactment of 

measures that “are intended to improve the conditions for the establishment 

and functioning of the internal market.” This would occur (1) where the

Weatherill, “Legal Bases for Consumer Protection”, op cit., at 11.
C-376/98 Germany v Parliament and Council [2000] ECR 1-8419.
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legislation contributes to the elimination of likely obstacles to the exercise of 

fundamental freedoms or (2) where the legislation contributes to the removal 

of appreciable distortions of competition which are likely to arise from these 

diverse rules.

The ban on tobacco advertising in non-static advertising media (e.g. 

periodicals, magazines and newspapers) could be adopted on the basis of 

Article 95 (1) EC, in order to ensure free movement of press products. Yet, 

because barriers to free movement had to be appreciable. Article 95 EC could 

not be used to restrict the advertising of tobacco products in static advertising 

media (such as posters, parasols, ashtrays and other articles in hotels etc), 

since the internal market enhancing effect of such a prohibition was too 

uncertain and indirect.

The second condition is slightly broader than the first and covers a situation 

where, in circumstance in which there is no regulation of a particular activity in 

one Member State, a company established there enjoys a competitive 

advantage over competitors established in Member States where the activity 

is regulated. These distortions must not be remote or indirect. Rather, they 

have to be appreciable, othenwise the powers of the Community would be 

almost unlimited. Accordingly, in Tobacco Advertising the ECJ held that 

although absent harmonisation, advertising agencies in Member States with 

less regulation would have some advantage over counterparts in more 

regulated Member States, the effects of such an advantage were remote and 

indirect and not capable of justifying the Directive. The disparate regulation of 

tobacco advertising during sports competitions, however, gave rise to a 

appreciable distortion on competition which was evidenced by the fact that 

certain sports events had been moved. As the ECJ could not separate those 

parts of the Directive that were validly adopted from those which were not, it 

annulled the whole Directive.
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Tobacco Advertising and Consumer Policy

Many of the specific consequences of Tobacco Advertising for consumer 

policy were self-evident. Whereas previously Article 95 could be used as a 

front to legislate for ethically oriented consunner policy measures (like the 

Doorstep Selling Directive) and Member States were willing to acquiesce in 

that fiction, Tobacco Advertising illustrated how the aforementioned “political 

bargain” had changed. Firstly, it showed how Member States who had been 

outvoted in the Council might translate legislative loss into judicial victory. 

Second, it demonstrated that the ECJ would actively police the limits of the 

Community competence to harmonise.

The third consequence of Tobacco Advertising was more invidious. Although 

the generally perceived view of the decision is that it constituted a victory for 

national autonomy and subsidiarity against the centralised exercise of power 

at Community l e v e l , i t  seems to have had the perverse effect of making 

European consumer policy more internal market driven, less decentralised 

and less sensitive to the preferences of Member States. Not only did Tobacco 

Advertising affect the substance of consumer policy measures by precluding 

recourse to Article 95 in order to remove non-appreciable obstacles to free 

movement or distortions of competition, it also affected (or at least was 

understood by the Commission to affect) the subsequent regulatory approach 

to consumer protection at a European level.

This was a consequence of a rather cryptic section of the judgment in 

Tobacco Advertising, where the ECJ explained another objection it had to the 

Directive:

[Mjoreover, the Directive does not ensure free movement of products which 

are in conformity with its provisions...Under Article 5 of the Directive, Member 
States retain the right to lay down, in accordance with the Treaty, such stricter 
requirements concerning the advertising or sponsorship of tobacco products

See Khana, “The Defeat of the European Tobacco Advertising Directive: A Blow for Health”, (2001) 
YEL 113. Wyatt &  Dashwood, European Union Law,(Sweet &  Maxwell, 2005, (S'*" Edition) at Chapter 
4.
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as they deem necessary to guarantee the health protection of individuals. 

Furthermore, the Directive contains no provision ensuring the free movement 

of products which conform to its provisions, in contrast to other directives 

allowing Member States to adopt stricter measures for the protection of a 

general interest. In those circumstances, it must be held that the Community 

legislature cannot rely on the need to eliminate obstacles to the free 

movement of advertising media and the freedom to provide services in order 

to adopt the Directive on the basis of Articles 100a, 57(2) and 66 of Treaty.

\n R V. Secretary o f State for Health (ex parte British American Tobacco 

Ltd.f^, which concerned a related, but less far-reaching directive concerning 

the marketing of tobacco and which contained a free movement clause, the 

ECJ held that:

[l]t must be added that, unlike the directive at issue in the case giving rise to 

the tobacco advertising judgment, the Directive contains a provision. Article 

13(1), which guarantees the free movement of products which comply with its 

requirements. By forbidding the Member States to prevent, on grounds 

relating to the matters harmonised by the Directive, the import, sale or 

consumption of tobacco products which do comply, that provision gives the 

Directive its full effect in relation to its object of improving the conditions for 

the functioning of the internal market. ..It follows that the Directive genuinely 

has as its object the improvement of the conditions for the functioning of the 

internal market and that it was, therefore, possible for it to be adopted on the 

basis of Article 95 EC, and it is no bar that the protection of public health was 

a decisive factor in the choices involved in the harmonising measures which it 

defines.

The cumulative meaning of this dicta is disputed. One view is that it precludes 

the enactment of minimum harmonisation directives altogether.^^ Another is 

that it requires maximum harmonisation in areas that concern the internal 

market and do not affect public health.^^ Significantly, the Commission

Case C-491/01 [2002] ECR I -  11453.
Ibid., at para 74-75.
See Weatherill, “Legal Bases for Consumer Policy”, op cit.
Howells, Micklitz and Wilhellmsson, European Fair Trading Law-The Unfair Commercial Practices 

Directive, ( Aldershot, Ashgate, 2006), at 46.

88



interpreted it as meaning that legislation based on Article 95 EC has to include 

a free movement clause in order to be constitutionally permissible.^^ In other 

words, once a trader or a product complied with the laws of one Member 

State, there can be no 're-regulation' at a national level.

This interpretation of Tobacco Advertising did not rule out minimum 

harmonisation as a regulatory technique - although where legislation allowed 

for same, Member States could still apply more prescriptive measures to 

domestic products, producers and commercial practices, but not to products, 

producers and commercial practices emanating from other Member States. 

Yet since number of commercial practices -  like advertising -have a cross- 

border dimension, free movement/country of origin clauses can significantly 

undercut national regulatory autonomy in this area. In that respect, Tobacco 

Advertising severely narrowed the meaning of minimum harmonisation as it 

was hitherto understood.

Moreover, in practice, Tobacco Advertising seems to have led to a 

renunciation of minimum harmonisation altogether by the Commission in 

favour of the adoption of totally harmonised rules. Total harmonisation and 

the country of origin principle are (to use Howells' phrase) 'cousin' rules, 

both of which are premised on the idea that fragmentation of rules 

throughout the Community harm the development of the internal market.^**

Total harmonisation was a method of regulation which had been used 

sparsely and selectively in the past and generally in areas where the 

consumer’s interests were a side issue.®  ̂ Directive 2002/65 on Distance 

Selling of Financial Services was the first measure directly relating to the 

protection of the consumer’s economic interests that took an approach 

based on a principle of full harmonisation. Recital 12 explained that:

”  Ibid., at 34.
See Recital 8, COM (2003) 356 final.
For example, Directive 89/552/EEC concerning the pursuit of television broadcasting activities, 

Directive 2000/13/EC on certain legal aspects of information society services, in particular electronic 
commerce, in the Internal Market.
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[T]he adoption by the Member States of conflicting or different consumer 

protection rules governing the distance marketing of consumer financial 

services could impede the functioning of the internal market and 

competition between firms in the market. It is therefore necessary to enact 

common rules at Community level in this area, consistent with no reduction 

in overall consumer protection in the Member States.

The End of Ad Hoc Legislation

The use of maximum harmonisation in the abovementioned Directive was 

merely the thin end of the wedge. The Green Paper on European Union 

Consumer Protection (“Green Paper”)̂ ® in 2001 outlined the case, not only for 

moving away from the regulation of unfair commercial practices through 

minimum harmonisation, but also moving away from the previous, ad hoc 

a p p ro a c h .T h e  Green Paper stated that the existence of diverging national 

consumer protection laws could “act as a barrier to trade and distort 

competition by ensuring that similar practices are treated in wholly different 

ways throughout the entire EU”. The Green Paper argued that the existence 

of a fragmented set of regulations (both at a Community and Member State 

level) aimed at protecting the interests of consumers was not fit for purpose 

and that a new approach was necessary.^®

Such an approach, it argued, should serve four functions. First, it should 

achieve as high as possible a level of consumer protection without 

excessive cost. Second, it should be simple and sufficiently flexible to 

respond quickly to the market. Third, it should provide legal certainty. Fourth, 

it should ensure efficient an effective enforcement.®® In terms of achieving 

those ends, the Green Paper argued that there were “essentially two 

options...a specific approach based on the adoption of a series of further 

directives, or a mixed approach of a comprehensive framework directive.

COM 2001 (736) 
Ibid., at para 2.2. 
Ibid., at para 2.1. 
Ibid., at Para 2.1.
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supplemented by targeted directives, where necessary”.®° The Green Paper 

expressed a thinly disguised preference for the latter approach.®^

Detailed and specific intervention gave rise “to a certain level of 

obsolescence as market practices have moved on”.®̂ The reason for this 

was a combination of the nature of regulating market practices and the 

nature of the Community legislative process. In general, consumer 

protection legislation was difficult to adopt precisely because of the wide 

divergences in Member States' consumer protection regimes. This meant 

that Member States fought hard to include 'minimum harmonisation’ clauses, 

exemptions and clauses deferring the time in which the legislation would be 

applicable. Accordingly, large time-lags occurred between the proposal and 

entry into force of measures,®^ necessary amendments were time- 

consuming and a number of initiatives failed.®"  ̂Outlining the various options, 

the Green Paper argued that continuing with the approach of selective, 

specific legislation would require amendment to many of the existing 

consumer protection directives in order to address obsolescence, as well as 

a commitment on behalf of Member States to eschew minimum 

harmonisation.®^ Although “achievable”, such a programme would be “long 

term” and “formidable”.®®

A continuation of the specific approach was also objected to in principle 

because it required taking aim at a moving target. In terms of evidence to 

substantiate this claim, the Commission focused on problems which had

Ibid., at para 2.2.
Ibid., at para 3.4.
Ibid., at para 2.2.
The Green paper gives the example of the Distance Selling Directive, which was proposed in June 

1992 but was not due to be implemented until June 2000. See COM (736) para 2.2.
^  The most important of these initiatives was the original proposal for a Council Directive relating to 
the approximation of the laws regulations and administrative provisions of Member States 
concerning misleading and unfair advertising submitted to the Council on March 1, 1978: See OJ C 
70. This Proposal built on the preparatory work of Eugen Ulmer and the Max Planck Institute, who 
had been asked by the Commission to investigate the effect that Member States unfair competition 
laws were having on the common market. Ultimately, the Commissions ambitious proposal was 
watered down, in particular by canceling the “unfairness” section and the proposal eventually 
became restricted to misleading advertising. For an interesting analysis of EC initiatives to 
harmonise the law of unfair competition see, Wadlow, “Unfair Competition in Community Law: the 
Age of the “Classical Model”, (2006) 28 (8) E.I.P.R. 433.
“  COM 2001 (736), para 3.3.
^  Ibid., at para 3.3.
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emerged with the Timeshare Directive. It noted how this Directive could be 

avoided if the offer does not refer to a specified building, involves an overall 

period of less than three years, or an annual period of less then three 

days.®^ It also noted how traders were circumventing their obligations under 

this Directive by marketing time-share contracts through insurance or 

membership of a club.®®

The preference expressed by the Green Paper was that a new approach 

should be taken, which would take the form of a framework directive setting 

out general principles on unfair commercial practices. Such a framework 

directive it argued could provide for a high level of consumer protection and 

operate on a full harmonisation basis.®® This mixed approach would contain 

precise guidelines combined with a general 'basket clause', which would 

look to future proof the directive.

The Green Paper then discussed the form which such a general clause 

would take. It posited two alternatives -  a general clause based on fair 

commercial practices or a general clause based “on the more restrictive 

concept of misleading and deceptive p rac tices .A lth ou g h  the latter “would 

probably be easier to reach agreement on”^ \ it would be “more limited” and 

“would not cover the full range of matters covered by a comprehensive duty 

to trade fairly.”^̂  The implicit preference of the Green paper was for a 

general clause that “could cover all the aspects of fair t r a d i n g . T h e  

inclusion of such a provision in any framework directive “would amount to a 

safety net to cover practices where cross-border restrictions are identified 

and which fall outside the coordinated fields of the sector-specific 

Directives.

Ibid., at para 2.2. 
Ibid., at para 2.2. 
Ibid., at para 3.4. 

™ Ibid., at para 4.2. 
Ibid., at para 4.2. 
Ibid., at para 4.2. 
Ibid., at para 4.1 
Ibid., at para 3.4.
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Although the tone was different, the Green Paper was in theory a discussion 

paper for ideas on how to move European consumer policy fonA/ard. The 

Commission made its position even clearer in its Consumer Policy 

Programme for 2002-20067® Its “first” policy objective was:

[T]o enable consumers and business to realise the benefits of the internal 

market. Central to this is the establishment of common consumer protection 

rules and practices across Europe. This means moving away from the 

present situation of different sets of rules in each Member State towards a 

more consistent environment for consumer protection across the EU.^®

This m eant:

[HJarmonising, by whatever means is most appropriate (framework 

directive, standards, best practices), not just the safety of goods and 

services, but also those aspects of consumer economic interests that give 

consumers the confidence necessary to conduct transactions anywhere in 

the internal market. It could mean setting in place a common set of simple 

and clear EU rules and safety requirements, on commercial practices and 

on consumer contractual rights.

The Commission’s case for harmonisation rested on two premises. The first 

was that the consumer dimension of the internal market was under-developed 

and progress towards enhancing it had stalled. This was substantiated by 

evidence from a range of surveys and studies undertaken by the Commission. 

These surveys supported the view that, unlike its business-to-business 

counterpart, the consumer dimension of the internal market remained under

developed and had made disappointing progress in the decade since its 

inauguration. Notwithstanding the establishment of the internal market, the 

introduction of the euro, and the emergence of e-commerce, only a small 

minority of consumers had made cross-border purchases.^® Businesses were

■'^COM 2002(208)
Ibid., at para 3.
Ibid., at para 3.3.

^^According to Eurobarometer polling, only 13 per cent of EU consumers surveyed in 2002 had made 
one or more cross-border purchases in the preceding twelve months. Moreover, 57 per cent of
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not selling or marketing widely to consumers on a cross-border basis7^ In 

addition, price divergences between Member States, a key indicator of the 

under-development of the internal market, remained large®°.

The second premise was that barriers resulting from the divergent and 

fragmented regulation of unfair commercial practices in Member States were 

a significant factor in the under-development of cross-border, business-to- 

consumer transactions and that a framework directive was the most effective 

way of tackling these barriers.

It was argued that the need for businesses to comply with a complex 

patchwork of different national requirements added costs to those who market 

cross-border and was a deterrent to cross border trade.®  ̂ This argument was 

bolstered by reference to evidence from a survey of EU businesses. Forty - 

eight per cent of businesses surveyed stated that the need to comply with 

different national regulations on commercial practices, advertising and other 

consumer protection regulations was either a very or fairly important difficulty 

when it came to developing sales and advertising throughout the European 

Union.®^ Forty-six per cent of businesses polled indicated that complete 

harmonisation of consumer protection regimes throughout the EU would lead 

to cross-border sales increasing a little (thirty-seven per cent) or a lot (nine 

percent).®^

The Commission, however, also argued that the rationale for harmonisation 

extended beyond mere internal market considerations. Central to their case 

was the idea that divergences in consumer protection laws across Europe

consumers reporting such purchases had made them on hoHday/business trips: Standard 
Eurobarometer 57.2, Flash Eurobarometer 128 , “Public Opinion in Europe: Views on Business-to- 
Consumer Cross-Border Trade”, 14 November 2002, at para. 1.1.
™ According to Eurobarometer polling, 55 per cent of EU consumers surveyed in 2002 said that they 
had not seen or heard cross-border advertising or commercial information in the previous twelve 
months: Standard Eurobarometer 57.2, Flash Eurobarometer 128 , op cit., at para. 1.1.

The average divergence in retail prices for products across the Community in 2002 was estimated to 
be around 30 per cent compared with a variation of around 5 per cent within member states: “Report 
on the Functioning of Community Product and Capital Markets”, C O M  (2001) 736 final.
^Ubid., at 5.

Standard Eurobarometer 57.2, Flash Eurobarometer 128 , “Public Opinion in Europe: Views on 
Business-to-Consumer Cross -Border Trade”, op ch., at 41.

Ibid., at 57.
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were undermining consumer confidence to shop abroad and that in order to 

ensure a “high level of consumer protection” across the Community, 

harmonisation was necessary.

Little evidence existed to support this. In fact, the surveys relied on by the 

Commission in support of its ‘consumer confidence’ made as good a case as 

any as to why enhancing consumer confidence was not a significant argument 

in favour of harmonisation. The findings of these surveys suggested that lack 

of consumer confidence in purchasing from shops or sellers in other EU 

countries was not the main cause of the under-development of cross-border 

shopping. As regards the reasons for the relative lack of cross-border 

consumer activity, the most striking element of the findings was that:

[A] majority of consumers are as confident (46%) or even more confident 

(6%) buying from a shop or seller in another EU country as from one based in 

their country of residence (assuming that language is not a problem). An 

additional 14% say it depends on the country (9%) or on the product (5%). 

Only 26% of consumers are generally less confident buying from a shop or 

seller in another EU country as from one based in the country of residence. 

Nine percent have no opinion.

Of the twenty-six per cent of consumers who expressed lack of confidence in 

making purchases in other countries, seventy-nine per cent of those gave the 

lack of knowledge of the consumer protection laws of those countries as very 

important or fairly important reasons.®^ These statistics were misleadingly 

summarised by the Commission in the following terms:

[F]or consumers, the uncertainty of not knowing what consumer protection is 

provided by other EU countries’ laws was a bigger barrier to cross-border 

shopping -  with 79% of respondents citing it as a very or fairly important 

obstacle -  than their perception that the standards of protection were lower in 

other countries.®®

Standard Eurobarometer 57.2, Flash Eurobarometer 128 , “Public Opinion in Europe: Views on 
Business-to-Consumer Cross-Border Trade”, 14 November 2002, at para. 1.6.

Ibid., at p 32.
“  COM (2003) 356 final, at 5.
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This suggested that seventy-nine per cent of consumers lacked the 

confidence to engage in cross border transactions and that the disparate 

regulation of traders at a national level significantly contributed to that 

apprehension. The data from the surveys, however, only supported the 

conclusion that seventy-nine per cent of the twenty-six per cent of consumers 

who stated that they were less confident when engaging in cross border trade 

(approx twenty per cent of all consumers), cited disparate consumer 

protection legislation as a reason.

Moreover, the main reasons given by those twenty-six per cent who stated an 

antipathy to shop across borders were practical, relating to after-sales 

problems, difficulties with legal action and with getting public authorities to 

intervene, practical difficulties and safety risks -none of which would have 

been directly affected by the enactment of the proposal.®^ In reality, these 

statistics did not suggest that, across the EU as a whole, regulatory barriers 

were holding back an enormous unsatisfied demand for cross-border 

shopping.

In reality, maximum harmonisation was more in the interests of European 

business than European consumers and a more convincing argument has 

been made that its use in consumer protection legislation constitutes the 

subordination of consumer policy to internal market policy.®® Even had the 

evidence been more supportive of the Commission’s confident consumer 

thesis, it did not follow that maximum harmonisation was the required remedy. 

In order for consumers to have confidence to shop across borders there may

Standard Eurobarometer 57.2, Flash Eurobarometer 128 , “Public Opinion in Europe: Views on 
Business-to-Consumer Cross -Border Trade”, 14 November 2002, at page 39. Some of these concerns, 
however, would come within the scope of the proposed companion Regulation on enforcement co
operation, which establishes a framework of mutual assistance rights and obligations for public 
enforcement authorities for use in dealing with cross-border infringements of consumer laws.
** These arguments are convincingly made by Howells, “The Rise of European Consumer Law —  
Whither National Consumer Law?”, [2006] SydLRev 4. But, see also, Howells and Wilhellmson, op 
cit.\ at Chapter 2. For a more generalized commentary on the pros and cons of maximum 
haromonisation, see Dougan, “Minimum Harmonisation and the Internal Market”, (2000) 37 C M LR  
853; Barnard and Scott (eds), The Law of the Single European Market, chaps 2 ,4 , 6, 9; Legrand, 
“European Legal Systems are not Converging” (1996) 45 IC LQ  52.
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be a need for traders to be subject to rigorous minimum rules.®® But so long 

as consumers are bequeathed a high minimum floor of rights when engaging 

in cross border transactions, how similar the rules are in overall terms is 

largely irrelevant.®® It would only seem to be relevant where those minimum 

rights are pitched at a very low level and a consumer coming from a country 

with a tradition of high level of consumer protection is engaging in cross 

border transaction. Certainly, it is difficult to see how a consumer is prejudiced 

when he enters a contract in a country with a more protective regime of 

consumer rights than the high minimum standard.®^

PART III; THE LEAD UP TO THE UNFAIR COMMERCIAL PRATICES 

DIRECTIVE

The majority of responses to the Green Paper from Member States, 

business and consumer groups, supported the case for reform of EC 

legislation governing business to consumer commercial practices.®^ In 

addition, the majority of those who responded to the Green Paper were in 

favour of future legislation being based on a mixed approach®^ containing a 

broad general clause.®"  ̂ Only Ireland felt that a framework directive should 

be built on a general clause prescribing only misleading or deceptive 

commercial practices.®^ Although Ireland preferred the idea of a directive 

with a general clause based on fair commercial practices “in principle”, it 

thought that the prospect of Member States agreeing on such a directive 

lacked feasibility and that “the less ambitious approach based on the 

prohibition of misleading and deceptive practices should be adopted.”®®

See Howells and Wilhellmson, “EC Consumer Law: Has it Come of Age?”, op cit., at 378.
^  Ibid,.

The only sustainable counter argument is that minimum harmonisation would have (to a limited 
extent, at least) undermined the deregulatory effects of the Directive, to the detriment of traders (in 
particular) who would, in the first instance, bear the burden of extra compliance costs and those 
consumers who did not require extra protection and who would ultimately foot the b i l l .

COM (2002) 289 at Annex II.
95 respondents were in favor of a mixed approach, 38 were against and 36 expressed no opinion: 

COM (2002) 289 at Annex II.
Of those who responded to the question of whether a framework directive should be based on a 

broad general clause or one covering misleading and deceptive practices, over 70% were in favor of 
the former: COM (2002) 289 at Annex II.

COM (2002) 289 at Annex II.
See “Response on the Green Paper on EU Consumer Protection”, available at
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Furthermore, the Irish Government then appears to have changed its mind, 

amending its initial response in order to record that their “primary position 

was in favour of a mixed approach...informed by a philosophy which is 

based on fair commercial practices.”®̂

The outcome of the initial consultation on the Green Paper and an outline of 

the main elements of a possible framework directive were outlined in a 

Follow-Up Communication to the Green Paper published in 2002.^® This 

formed the basis for further consultations on the content of a possible 

framework Directive. The consultation process was supplemented by 

meetings of national experts, an ex-ante impact assessment of the options 

for legislative change, and studies of the legal and other issues raised by 

the possibility of an EU wide unfair commercial practices law.®® This led to 

the publication in June 2003 of the Proposal for a Directive of the European 

Parliament and of the Council concerning unfair business-to-consumer 

practices in the internal market (“the Proposed Directive”).

The Proposal and Structure of the UCPD

The purpose of the Proposed Directive was to harmonise the laws of Member 

States with regard to unfair commercial practices, including unfair advertising, 

which directly harm consumers’ economic interests. A number of areas -  

including the health and safety aspects of products, intellectual property and 

competition law, were left outside of its scope. Importantly, the proposal 

would only effect public law provisions regulating unfair commercial practices 

throughout the Community: it would not impact on national private law 

r u l e s . U n d e r  Article 3 (2) of the proposal;

ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm/responces/govemment
s/ireland_en.pdf.

See “Amendment to the response on the Green Paper on EU Consumer Protection”, available at 
ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm/responces/govemment 
s/ireland02_en.pdf.

COM (2002) 289 final.
SEC (2003) 724
COM (2003) 356 final.
Ibid.

98



In case of conflict between the provisions of this Directive and other 

Community rules governing specific aspects of unfair commercial practices, 

the latter will prevail and apply to the specific aspects of the unfair commercial 

practices.

Notwithstanding these limitations the Proposed Directive’s scope was wide. 

The proposal covered “unfair commercial practices (business-to-consumer)... 

before and after a commercial transaction in relation to a product.”’ ”  ̂These b- 

c practices were defined as “any act, omission, course of conduct or 

representation, commercial communication including advertising and 

marketing, by a trader, directly connected with the promotion, sale or supply of 

a product to consumers.

The structure of the Proposed Directive was far more complex than previous 

horizontal measures in this area, such as the Misleading Advertising 

D i r e c t i v e . I t  purported to regulate unfair commercial practices in three 

ways. Firstly, the proposal contained a ‘blacklist’ of misleading or aggressive 

commercial practices that are ‘in all circumstances considered unfair’. The 

Explanatory Memorandum to the Directive described the rationale and status 

of the blacklist as follows:

[The blacklist] contributes to legal certainty and consumer confidence by 

imposing an ex-ante prohibition on those specific practices, such as pyramid 

schemes, which will always materially distort the decision-making of average 

consumers and are contrary to the requirements of professional diligence.

The single blacklist was an exhaustive and not an indicative list and would 

apply in all Member States. If the behaviour did not fall within the blacklist. 

Arts 6, 7, 8 or 9 regulated misleading commercial practices and aggressive 

commercial practices under the Proposed Directive.

Art 3 (1).
'“ Art 2(e).

Directive 84/250/EEC. 
COM (2003) 356.
Ibid.
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Articles 6-7 of the Proposed Directive dealt with misleading commercial 

practices. Article 6 dealt with misleading actions and, after detailing the 

general requirements that must be met in order for an action to be misleading, 

specified a range of attributes of both products and traders that can be the 

locus of misleading actions. Article 7 dealt with misleading omissions, and 

similarly set out general requirements that determine whether an informational 

omission is misleading and, in the case of an invitation to purchase, went on 

to specify the types of information that are to be regarded as material. 

Behaviour which fell under this category and which impacted on the 

transactional decision of the customer was prohibited.

Articles 8-9 of the Proposed Directive dealt with aggressive commercial 

practices. Article 8 defined the constituent elements of aggressive commercial 

practices as harassment, coercion, and undue influence respectively. Article 9 

set out an indicative list of criteria to be taken into account in determining 

whether a particular practice involves the use of harassment, coercion or 

undue influence. As with the corresponding provisions on misleading 

practices, the aggressive practices in the blacklist would all or almost all come 

within the provisions of Articles 8-9 of the Directive. Again, the distinction is 

that these wrongs were considered sufficiently clear and discrete not to 

require the application of the average consumer and transactional decision 

tests at Articles 8-9.

Finally, Article 5 of the Proposed Directive created a general clause, 

prohibiting practices which did not definitively fall within the blacklist or the 

terms of Articles 6-9. The tripartite structure of the proposal was seen as a 

way of combining the enhanced certainty offered by the outright proscription 

of particular practices in the blacklist with the flexibility to address more diffuse 

or newly emerging unfair practices offered by the general clause at Article 5 

and the provisions on misleading and aggressive practices at Articles 6-9.
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The Abandonment of the Country of Origin Principle

Two fundamental principles underpinned the Proposed Directive. Firstly, 

under Article 4 (1) of the Proposed Directive each Member State was 

obliged “to ensure that traders established on its territory comply with its 

national provisions on unfair commercial practices harming consumer’s 

economic interests”.S e c o n d ly ,  the Proposed Directive would exhaustively 

harmonise national consumer protection rules of a public law nature. 

Fifteen sets of rules would be reduced to one. Twelve more sets of rules 

would have to be subsequently realigned, following the enlargement of the 

Community.

Article 4 (1) of the Proposed Directive was extremely controversial, far more 

so than the proposal for maximum harmonisation. Of the nineteen Member 

States who stated an opinion on Article 4 (1) at the final meeting of the 

Working Party, all except five (Ireland, Britain, Netherlands, Luxembourg 

and Estonia) expressed opposition to it.̂ °®

This was hardly surprising: in areas of consumer policy, the country of origin 

principle has an asymetrical impact on consumers and traders. On the one 

hand, it benefits traders who only have to know one set of rules. The 

corollary, however, is that a consumer aggrieved about a commercial 

practice of a trader located in another Member State, or a public authority 

wishing to act against such a trader, would have been required to refer to 

the relevant law of that Member State. In the face of evidence that the 

proposal would not gather enough support if the country of origin provision 

was retained, the decision was taken to delete it from the text.^°®

108 “Orientation Note giving Ireland’s Position”, DETE, Competition and Consumer Policy, Proposed 
Unfair Commercial Practices Directive: 140/06/07/0030/3.
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The (Limited) Dilution of the Maximum Harmonisation Principle

The second principle underpinning the proposal -total harmonisation - did 

not attract as much controversy. During the passage of the UCPD through 

the Community legislative process, only Denmark and Sweden objected to 

the replacement of diverse national rules with a single Community rule to 

the extent that they voted against the D i rec t i ve . ^Th i s  may have been a 

result of the way in which the Commission argued its case -  placing a lot of 

weight on the aforementioned and flawed argument that maximum 

harmonisation was required in order to enhance consumer confidence in 

engaging in cross border transaction.

Some dilution of the maximum harmonisation principle occurred. Following 

its first reading by Parliament on 20 April 2004, Article 3 (5) was inserted, 

allowing Member States to retain national provision more restrictive than the 

UCPD for a period of six years (which can be extended), where such 

provisions implemented Directives containing minimum harmonisation 

c l auses .Fu r the rmore ,  the final version of the UCPD allows Member 

States to go beyond its provision in respect of measures relating to 

immovable property, the distance marketing of financial services’ and 

certain rules governing regulated professions.’ ’ ^

In addition, the list of areas that were brought outside the scope of the 

Directive was expanded upon by making the UCPD without prejudice to 

national laws relating to hallmarking” '̂  and, pursuant to Recital 7:

[Djoes not address legal requirements related to taste and decency which 

vary widely among the Member States. Commercial practices such as, for 

example, commercial solicitation in the streets, may be undesirable in 

Member States for cultural reasons.

14166/04 COMSOM 76 MI 288 CODEC 1196. 
’"Art 3(5) UCPD 
” ^Art.3(9) UCPD.
' ‘̂ Art.3(8) UCPD.
” ‘‘Art.3(10) UCPD.
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Although a number of other amendments were made to the Commission’s 

proposal, the essential structure and substance did not change. The proposal 

was met with a positive response by the Community institutions and the Unfair 

Commercial Practices Directive (“the UCPD”) was adopted in May 2005. 

Member States were given thirty months to bring these new rules into force.

Conclusion

Given its broad scope, maximum harmonisation nature and complex 

structure, it is hardly surprising that the European Consumer Law Group 

described the UCPD as “one of the most ambitious initiatives of the European 

Commission covering a broad range of the most complex legal issues”. ^ W e  

have seen how the adoption of the UCPD marked a major departure from the 

previous ad hoc approach to the regulation of commercial practices at a 

European level. We have also seen how the adoption of the UCPD 

represented a significant shift away from the previous regulatory paradigm in 

this area, whereby competence for consumer protection matters was shared 

by Member States and the Community. It has been argued that this shift was 

dictated more by concerns about integrating European markets, then 

enhancing consumer protection. Harmonisation involved the establishment of 

uniform consumer protection rules for the European market. It also involved a 

choice of the appropriate common standard of regulatory p ro tec t ion .^ In  

some countries, it may even lead to consumer protection standards being 

depressed. This process of Europeanisation seems set to continue. Following 

the adoption of the UCPD the Commission began reviewing the directives on 

consumer protection which operated in the private law sphere, with a view to 

simplifying (and, possibly, harmonising) the existing European framework in 

place in respect of consumer contracts. Although this initiative has not been 

completed, the tone of the Green Paper on the Consumer Law A c q u i s ^ i s  

remarkably similar to that of the 2001 Green Paper and the Commission again

"^“The Unfair Commercial Practices Directive” , in European Consumer Law Group Report, 
December 2004, available at www.ecconsumerlawgroup.org.

Weatherill,, “Legal Bases for Consumer Protection”, op cit., at 7.
COM (2006) 744.
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seems to favour the adoption of a horizontal instrument at an EU level, based 

on the principle of maximum harmonisation and a ‘mixed approach’.̂

The consequences of this initiative are beyond the scope of this thesis, as 

are the effects of the UCPD on the laws of other Member States. The rest of 

this thesis will examine the substance of the UCPD in more detail, but 

specifically from an Irish context. Chapter 4 begins this analysis by looking 

at the general implications of maximum harmonisation from an Irish 

perspective.

See further, M. Kenny and B. Heiderhoff, “The Commission’s 2007 Green Paper on the Consumer 
Acquis; Deliberate Deliberation”, (2007) 32 ELRev 740.
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CHAPTER 4: TRANSPOSING THE UCPD: 

DIFFICULTIES AND DECISIONS

Introduction

In Chapter 3 we saw how the enactment of the Unfair Commercial Practices 

Directive (“the UCPD”) represented a significant shift away from the previous 

regulatory paradigm in this area whereby competence for consumer 

protection matters was shared by Member States and the European 

Community. The most common criticism made of this regulatory shift is that it 

will lower standards of consumer protection in some Member States. By 

European standards, however, Ireland did not have a high level of consumer 

protection. The use of maximum harmonisation in the UCPD gave (or, more 

suitably gives) rise to a different, more technical, set of problems in Ireland.

This Chapter is divided into three parts. Part I looks at the consequences of 

maximum harmonisation for Ireland. This part outlines how the UCPD was 

drafted in a different, less fastidious, manner to comparable domestic 

legislation. From the perspective of an Irish lawyer, some of the provisions of 

the UCPD do not adequately define the rights and responsibilities of 

consumers and traders. This part examines some of the creative ambiguities 

and the abstract and (inconsistent) language contained in the UCPD. It looks 

at how the maximum harmonisation approach taken by the UCPD constrained 

the ability to ‘remedy’ some of the defects in the UCPD in implementing 

legislation, or to otherwise cohere the substance of the UCPD with domestic 

legislative norms.

Part II of this chapter examines the approach that was taken towards the 

transposition of the substantive provisions of the UCPD. This part begins with 

a brief overview of the structure of the Consumer Protection Act 2007 (“the 

CPA”). It examines how an engaged approach towards the transposition of 

the UCPD was taken, in which verbatim transposition (or “copy out”) was 

eschewed in favour of reformulation and elaboration.
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Part III of this chapter looks at the deregulatory or ‘negative’ effects of the 

UCPD from an Irish perspective. This part describes how the implementation 

of the UCPD was part of a broader programme of domestic reform aimed at 

better regulation and how the coming together of these two imperatives 

resulted in a sweep of domestic legislation being repealed, more so than was 

required by the UCPD. In addition, Part III assesses the implications of taking 

unfair business to business (“B-B”) commercial practices outside of the 

sphere of regulatory control.

Part IV assesses the enduring effects of maximum harmonisation and how the 

UCPD might be used as a ‘shield’ in future litigation. In spite of the extensive 

repeals made by the CPA, a number of provisions remain on the statute book 

which may be potentially objected to on the grounds that they infringe the 

UCPD. Assessing the compatibility of these provisions with the UCPD is 

difficult because the area subject to maximum harmonisation is imprecise. 

Part IV analyses how there is no readily apparent delimitation in the scope of 

the maximalist rules in the UCPD and the scope of other rules. As a result, it 

is not clear how far the effects of the UCPD should be carried. A sensible 

solution to these problems of delimitation is called for.

PART I: MAXIMUM HARMONISATION AND ITS CONSEQUENCES

The General Implications of Maximum Harmonisation

It is trite law that under Article 249 EC, a directive is “binding as to the result 

to be achieved, upon each Member State to which it is addressed, but shall 

leave to the national authorities the choice of form and methods.”  ̂ When a 

directive is one of maximum harmonisation, the obligations on Member States 

are both 'negative' and 'positive'. Firstly, the substance of that directive must 

be ‘positively’ transposed in a way that faithfully reflects the meaning of the 

directive. Second, maximum harmonisation requires a review of existing 

legislation to ensure that any legislation coming within the scope of the

’ Article 249 EC.
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directive does not provide for a greater or lesser level of protection than the 

directive requires. Moreover, since it is “settled case-law that recourse to 

provisions of domestic law to restrict the scope of the provisions of 

Community law would have the effect of undermining the unity and efficacy of 

that law and cannot consequently be accepted” ,̂ the margin of discretion in 

implementing a maximum harmonisation directive is entirely determined by 

the directive itself and has to be inferred from its wording, purpose and 

structure.^ The possibility of derogation only applies in regard to the matters 

exhaustively specified in the directive."^

The Idiosyncrasies of the UCPD

The general implications of maximum harmonisation directives are easily 

stated and such directives are regularly implemented into Irish law. Yet, a 

number of features of the UCPD made its implementation comparatively 

difficult. The first feature of the UCPD which distinguishes it from many other 

directives is its broad scope. Because it is a maximum harmonisation 

measure, it was necessary for Member States to identify existing domestic 

legislation which came within the scope of the UCPD, so that such measures 

could be assessed for their compatibility with the UCPD. Yet, the UCPD is not 

a measure dealing with one isolated aspect of consumer law, such as time 

share or distance selling. Instead it cuts through the entire spectrum of B-C 

commercial practices. It applies “before, during and after a commercial 

transaction in relation to a product”  ̂ and “equally to unfair commercial 

practices which occur outside any contractual relationship between a trader 

and a consumer or following the conclusion of a contract and during its 

execution.”® Moreover, Article 5 UCPD precludes traders from engaging in a 

commercial practice which is contrary to professional diligence, defined as 

“the general principle of good faith in the trader’s field of activity” or “the 

standard of special skill and care that the trader can reasonably be expected

 ̂ C-52/00 Commission v. France (2002) E C R 1-3827, at para 31.
 ̂ /foiJ., at para 16.

Ibid., at para 21.
 ̂Article 3(1)  UCPD.

® Recital 13 UCPD.
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in respect of consumers”.

The interaction between these two provisions is unclear. When examined in 

unison, the result of these two provisions is to enlarge the scope of the UCPD 

to an unclear extent. This also meant that identifying domestic legislation 

coming within the scope of the UCPD was a task of some complexity.^

An additional problem which arose during the transposition of the UCPD into 

Irish law was that the domestic law which most obviously fell within the scope 

of the UCPD, namely the law regulating false and misleading trade 

descriptions, was contained in a complicated body of legislation which had 

never been properly consolidated.® The fragmented nature of the previous law 

made the task of implementing the UCPD more difficult in Ireland than in 

Member States which already had a framework similar to the UCPD. One of 

the first tasks undertaken by the Department of Enterprise Trade and 

Employment (“the Department”) following the passing of the UCPD was to 

carry out a restatement of the Merchandise Marks Acts 1887-1978 (“the 

MMA”). This restatement incorporated all of the amendments to the MMA, as 

well as all of the statutory instruments made thereunder. It ran to over 140 

pages.®

The UCPD contains a number of creative ambiguities, abstract and 

(inconsistent) language and drafting which, when viewed from the perspective 

of an Irish lawyer, lacks rigour. The drafting of provision 8 of Annex I of the 

UCPD is one example of a lack of precision in its drafting. This provision 

precludes:

[U]ndertaking to provide after-sales service to consumers with whom the 

trader has communicated prior to a transaction in a language which is not an 

official language of the Member State where the trader is located and then

 ̂ See, generally, Twigg-Flesner and Parry, “The Challenges Posed by the Implementation of the 
Directive into Domestic Law -  a UK perspective”, in Weatherill and Bemitz, “The Regulation of 
Unfair Commercial Practices under EC Directive 2005/29, (2007, Hart Publishing).
* See, further. Chapter 2, “The Development of Consumer Law in Ireland”.
’ Interview with DETE Official, SO**" April 2007.
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making such service available only in another language without clearly 

disclosing this to the consumer before the consumer is committed to the 

transaction.

The rationale behind this provision is that where a trader converses with a 

consumer in a particular language prior to a transaction and makes it clear 

that an after-sales service is available, absent any indication to the contrary, 

the trader creates a reasonable expectation that such after-sales service will 

also be available in that language. However, the wording of the provision is 

restrictive and premised on the fact that pre-contractual conversations are 

conducted with a consumer “in a language which is not an official language of 

the Member State where the trader is l oc a te d . H e n ce ,  an English trader 

who communicates in English with an English consumer prior to a transaction 

and who subsequently makes after-sales advice available only in Swahili 

would not be covered by this provision.

Moreover, the blacklist provisions in Annex I of the UCPD are couched in a 

wide variety of terms (such as “claiming/making a claim” -  1, 3, 4, 15, 16,17, 

19, 20, 22, 23); “stating/informing/describing" -  7, 9, 20, 30; “creating the 

impression” -  9, 22, 23, 24, 31; “undertaking” -  8; “presenting” -  10; and 

“passing on information” - 18), and in some cases in combinations of these 

terms. These terms, particularly ‘claiming’, ‘creating an impression’ and 

‘passing on information’ are not ones that would normally be used in Irish law, 

particularly law of a regulatory nature. It is questionable whether there was 

much deliberation in the nuance. But in Irish law, the variety and combination 

of terms used would traditionally lead courts to inquire as to what is intended 

to be conveyed by the use of different terms.

In addition, from the perspective of an Irish lawyer, other aspects of the UCPD 

are not sufficiently detailed. Whereas the previous Irish legislation on pyramid 

selling weighed in at over 2,400 words^\ the prohibition of pyramid selling in 

the UCPD contained a mere forty one words. Article 6 (b) UCPD precludes

Annex 1 (8) UCPD.
"  Although this included provisions which related to how the legislation was to be enforced.
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traders giving false or misleading indications of origin in relation to a product 

without giving any sort of indication how a product’s origin is to be determined. 

Article 6 (c) precludes traders giving a false or misleading representation 

about the price of a product “or the manner in which the price is calculated, or 

the existence of a specific price advantage”. However, the provision gives little 

indication how own price comparison advertising (such as the advertising of 

sales and promotional offers) is to be dealt with, in contrast with previous Irish 

law where this marketing practice was the subject of detailed regulation.

Moreover, from the perspective of an Irish lawyer, some provisions of the 

UCPD are so vague that they are effectively meaningless. Provision 27 of the 

blacklist regards as unfair all instances in which a consumer who wishes to 

claim on an insurance policy is required “to produce documents which could 

not reasonably be considered relevant as to whether the claim was valid” or 

where the trader fails “systematically to respond to pertinent correspondence, 

in order to dissuade a consumer from exercising his contractual rights”. What 

are documents “that could be reasonably considered relevant”? How many 

times does one need to ignore correspondence before one “fails 

systematically”? What is “pertinent correspondence”? Does one have to 

intentionally act so as “dissuade a consumer from exercising his contractual 

rights” or does carelessness and/or inadvertence suffice?

Provision 16 of the blacklist provides another example of a provision of the 

UCPD which lacks precision. This provision precludes, without further 

explanation, “traders claiming that products are able to facilitate winning in 

games of chance.” What is a game of chance? Are games which combine skill 

and chance such as poker covered by the provision? Would the Racing Post 

be covered by this provision?

Other provisions in the UCPD use terms that have certain Irish law analogues,

See, further, Chapter 6, “The Regulation of Actively Misleading and Aggressive Commercial 
Practices in the CPA”.
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although it is doubtful whether that meaning is intended. Article 6 (c) UCPD 

precludes a trader from misleading a consumer about the “nature of the sales 

process”, although it is hardly likely that the reference to “sale” is intended to 

exclude non-sales transactions such as leases. Similarly, Article 6 (f) UCPD 

prohibits traders from misleading consumers about their ‘ownership of 

industrial, commercial or intellectual property rights’. Again, it also seems 

highly unlikely that “ownership” in this provision is intended to exclude other 

forms of property rights such as licensing or leasing.

The fourth aspect of the UCPD which marks it out from ‘normal’ directives is 

its ‘regulation like’ character. The UCPD does not fit easily within the typology 

of a “normal” directive. Such directives are often described as only imposing 

an obligation of result on Member States; they are meant to bring about 

changes in national laws while respecting, as far as possible, the peculiarities 

of national legal systems.Implementing legislation must correspond with the 

internal substance of the directive concerned, but Member States are left with 

the choice of form and methods as to how this is to be achieved. On the one 

hand, implementing legislation may attempt to frame European language in 

national terms. On the other hand, it may attempt to elaborate on the 

provisions of a directive in order to make it clearer what that provision does or 

does not seek to regulate.

While Article 249 of the Treaty seems to require that directives must be 

couched in general terms, in ENKA^^ the ECJ accepted the validity of 

prescriptive and uniform provisions in directives, provided their necessity 

could be justified by reference to the regulatory objectives pursued. Because 

it aims at total harmonisation and contains detailed and prescriptive 

provisions, the UCPD fits into this latter category of directive.^® Although (as

Article 249 EC; See Prechal, Directives in EC Law, (2005, OUP), at 4-5.
’''C-38/77 [1977] ECR 2203.

For an example of a provision in a Directive which is based on a principle of total harmonisation, but 
does not contain such prescriptive provisions see Article 6 E-Signature Directive which requires 
Member States to set up a system to compensate victims in wrongful certification of e signatures, but 
left them a discretion as to how this objective should be achieved.
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we will see in later chapters^®) the UCPD contains some discretionary 

elements, particularly regarding enforcement, its prescriptive provisions and 

maximum harmonisation nature mean that it more resembles a regulation.

Maximum harmonisation, in particular, placed limits on the extent to which 

Member States could cohere the substance of the UCPD in a manner 

consistent with their legislative traditions. In theory, it is possible to transpose 

maximum harmonisation directives by translating their provisions into more 

familiar domestic language.For example, it is possible to use different terms 

in domestic provisions implementing a directive, so long as this does not 

produce a substantive departure from that directive.^® However, where the 

text of a directive is prescriptive (as opposed to permissive) and based on 

maximum harmonisation, the more ‘restating’ provisions diverge from the 

directive, the greater the risk that these provisions may be incompatible with 

the directive. Similarly, the more the detail of provisions elaborating on vague 

concepts contained in a directive, the greater the risk of illegality. The added 

difficulty is that, as the ECJ famously held in CILFIt'^, Community law uses 

terminology which is peculiar to itself; its legal concepts do not necessarily 

have the same meaning as they have in national legal orders and its 

provisions must be placed in its context and interpreted in light of Community 

law as a whole.

See, Chapter 9, “The Regulatory and Self-Regulatory Enforcement of Consumer Law Under the 
CPA”; Chapter 10, “The Role of Traders in the Enforcement of the CPA: A New Unfair Competition 
Law for Ireland?”, Chapter 11, “Hello Class Actions, Goodbye Common Law? Consumer Redress after 
the CPA.”

Such is clear from the decision of C-300/ 95 Commission v. UK (Product Liability) [1997] ECR I- 
2649 , where the ECJ rejected the Commission’s argument that the UK had, in implementing the 
Directive, broadened the so-called development risk defense in the Article 7 (e) to such a degree that 
the strict liability imposed by Article 1 of the Directive, was turned into a negligence standard. 
Comparing the provision of the Directive with that implemented by the UK the Court held (at para 36- 
38) that, the Commission “had selectively stressed particular terms used in Section 4 (1) (e) ( the 
implementing provision) without demonstrating that the general legal context of the provision fails to 
secure full application of the Directive...”
Moreover, although the Court had “consistently stressed that the scope of national laws...must be 
assessed in light of the interpretation given to them by national courts...the Commission has not 
referred in support o f its application to any national judicial decision which, in its view, interprets the 
domestic provision inconsistently with the Directive... (or) if called upon ..would not do so” (at para 
33).

C-363/85 Commission v. Italy [1987] ECR 1733. See , Twigg-Flesner and Parry, “The Challenges 
Posed by the Implementation of the Directive into Domestic Law -  a UK perspective”, op cit., at 218- 
220 .

Case C-283/81 Sri C iFUt Minister o f  Health [1982] ECR 3415 at para 18-19.
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Hence, Ireland faced a challenge in transposing the UCPD in a way that 

would ensure its effectiveness in a domestic context, whilst also ensuring that 

implementing legislation was compatible with the UCPD. If the UCPD was a 

minimum harmonisation directive, reconciling these objectives would have 

been less of a challenge. Where a directive is one of minimum harmonisation, 

'elaborating provisions ' are only legally problematic when they undermine the 

minimal level of protection that the directive seeks to achieve. Elaborating 

provisions which subsequently turn out to allow for greater protections than 

the directive are unproblematic, provided they stay within the limits of the EC 

T reaty.

Moreover, even if the Commission were satisfied that any ‘elaborating 

provisions’ (or other implementing measures which purported to ‘translate’ the 

provisions of the UCPD into more familiar language) were compatible with the 

UCPD, the effects of the UCPD would not be exhausted. Because of the rules 

on direct effect, domestic legislation implementing the UCPD is of limited legal 

value in enforcement actions against traders, who are able to move between 

the UCPD and implementing legislation, depending on which provisions most 

favorably support their defence.^° By contrast, where legislation implementing 

a minimum harmonisation directive is at issue, this cannot be done.^’

The Implementation Trilemma

The implementation of the UCPD therefore posed fundamental difficulties for 

Ireland. Firstly, the ambiguous scope of the UCPD meant that the amount of 

domestic legislation that had to be reviewed, amended or repealed was 

unclear. Second, a number of the provisions in the UCPD are drafted in a way 

that, from the perspective of an Irish lawyer, lacks precision. Thirdly, 

enforecement by criminal law was the approach traditionally taken by Irish 

consumer protection legislation of this nature. Two canons of construction in 

Irish criminal law are that a court will not extend the meaning of statutory

Case C- 382/87 Buet v Ministere Public [1989] ECR 1235.
Ibid.
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provisions so as to amend defects in the legislation^^ and penal statutes are 

narrowly construed.^^ How could the loosely drafted prohibitions in the UCPD 

form the basis of criminal law prohibitions that would be effective and 

enforceable, whilst simultaneously respecting the principle of maximum 

harmonisation?

PART II: THE APROACH TAKEN TOWARDS THE TRANSPOSITION OF 

THE UCPD

The Architecture of the Consumer Protection Act 2007

The UCPD was transposed into Irish law by the Consumer Protection Act 

2007 (“the CPA”), which came in to force on 1 May 2007. The CPA itself is 

multi-dimensional. As we saw in Chapter 2, the reform of consumer protection 

law at a European level fed into the reform of consumer policy which was 

under consideration at national level. Accordingly, a number of the provisions 

of the CPA are non-UCPD related, including:

(i) Part II of the CPA which, in line with the recommendations of the 

Report of the Consumer Strategy Group (“the CSG”), contains 

provisions for the creation of the National Consumer Agency (“the 

NCA”). The NCA is conferred with several functions in relation to 

promoting and protecting the interests and welfare of consumers. 

Moreover, its statutory responsibilities go considerably beyond that of 

its predecessor, the Office of the Director of Consumer Affairs. The 

NCA is the body with primary responsibility for enforcing the

Howard -v.The Commissioners o f Public Works [1994] 1 I.R. 163.
Inspector o f Taxes v. Kieman [1981] IR 117; Mullins v. Harnett [1998] 2 ILRM  304; O ’Connell 

(Inspector of Taxes) v. Fyjfes Bananas, Unreported, High Court, 11 September, 2000.
Section 8(1)  CPA, describes the functions of the Agency as:

“(a) to promote and protect the interests and welfare of consumers,
{b) to enforce the relevant statutory provisions, including by the prosecution of offences, by way of 
summary proceedings,
(c) to encourage compliance with the relevant statutory provisions,
{d) to investigate instances of suspected offences under any of the relevant statutory provisions,
(e) at its discretion, to refer cases to the Director of Public Prosecutions where the Agency have 
reasonable grounds for believing that an indictable offence under any of the relevant statutory 
provisions has been committed.”
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substantive provisions of tine CPA, as well as other consumer 

legislation laid out in Schedule 1 of the Act.

(ii) The repeal of the previous statutory apparatus for price control. This 

occurred as part of a broader package of law reform aimed at repealing 

provisions that came outside the scope of the UCPD but were deemed 

redundant or unnecessary. The CSG had recommended in its report 

that the price control provisions of the Prices Acts 1958-1972 should be 

repealed. Although, the wide ranging powers of price control are 

removed, the recommendation of the Consumer Strategy Group is not 

completely followed through. Section 61 and Section 62 of the CPA 

allow for a limited form of price control by Government Order, where a 

state of emergency affecting the supply of a product is declared.^®

(iii) A number of miscellaneous provisions, such as a prohibition on 

surcharges where one method of payment is chosen in preference to 

another.^^

(iv) Parts V and VI provide the NCA with a suite of powers to be used 

in the enforcement of the CPA. These powers, however, apply not only 

to provisions of the CPA that transpose the UCPD, but also to other 

consumer protection legislation laid out in Schedule 1.

The substantive provisions of the UCPD are transposed by Parts I, III and IV 

of the CPA.

• Part 1 transposes most of the definitions contained in Article 2 of the 

UCPD;

• Part 3, Chapter 1 transposes the general prohibition on unfair

See Report o f Consumer Strategy Group, op cit., 82 -83.
It must be noted, however, that the CSG did not specifically consider the issue of price control in 

emergency situations.
S. 48 CPA. Note, however, that this provision is likely to be repealed because the Attorney General 

has advised that the provision is incompatible with the UCPD. See, further. Chapter 8, “The Regulation 
of ‘Unfair’ Commercial Practices under the CPA: From Rules to Standards.”
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commercial practices contained in Article 5 of the UCPD;

• Part 3, Chapter 2 transposes Articles 6 and 7 of the UCPD relating to 

misleading actions and omissions;

• Part 3, Chapter 3 transposes the provisions of Article 8 and 9 UCPD 

relating to the general prohibition on aggressive commercial practices;

• Part 3, Chapter 4 transposes the list of strictly prohibited practices 

contained in Annex I of the UCPD (save for the prohibition on pyramid 

promotional schemes); and

• Part 4 transposes the provision prohibiting pyramid promotional 

schemes contained in Annex I (14) of the UCPD.

The usual way in which directives of this nature have been transposed is 

through “copy out”, according to which the text of the directive is reproduced 

in implementing legislation. Very few divergences exist between the 

substantive provisions of the directives discussed in Chapters 2 and 3 and the 

legislation implementing them. By reproducing the text of a directive verbatim 

in implementing legislation, the possibility of misinterpreting the directive is 

avoided and the likelihood of an infringement action is reduced.

This approach to the transposition of consumer protection directives has not 

been without its critics. Dr. Mary Donnelly and Dr. Fidelma White^® analyzed 

the copy out approach which had been used in transposing the Distance 

Selling Directive (“the DSD”).̂ ® Although some of the provisions of the DSD 

are vague, each requirement was transposed without any indication regarding 

appropriate interpretation. Having undertaken a website survey in order to 

assess compliance levels amongst Irish suppliers with certain pre-contractual 

information requirements contained in the DSD, the authors found a 

correlation between high levels of non-compliance with certain provisions of

Donnelly and White, “Regulation and Consumer Protection: A study of the on-line market”, (2006) 
28 DULJ 27, particularly at 37-42.

See European Communities (protection of Consumers by means of a Distance Communication) 
2001, S.I. 207/2001.
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the DSD and the ambiguity of those provisions.^®

Donnelly and White argued that the 'copy out' approach taken to the DSD was 

problematic for two reasons. As a consequence of copying out ambiguous 

provisions of the DSD directly into implementing legislation, consumers did 

not adequately know their rights, nor were suppliers aware of their legal 

obligations.^^ They argued that both suppliers and consumers were “ill served 

by the approach to implementation which simply reproduced the requirements 

of the DSD without providing any sort of interpretative assistance either at the 

time of transposition or later”. While accepting that the ultimate interpreter of 

the DSD is the ECJ, they argued that in absence of consideration by the 

Court, in implementing the DSD Parliamentary Counsel should have adopted 

the most reasonable interpretation of its terms in light of European consumer 

policy. Donnelly and White argued that “the failure to engage with the 

requirements of the directive at the transposition stage has resulted in a 

largely meaningless consumer protection measure.

Donnelly and White’s criticism of the approach taken to the implementation of 

the DSD seems over-simplified. Firstly, the rationale behind copy-out extends 

beyond laziness. Translating the requirements of a directive into national 

language does not in all cases improve legal certainty for individuals, rather it 

presents two legal texts to interpret instead of one. Secondly, while it is 

easy to state that where a directive’s provisions are ambiguous “a reasonable 

interpretation should be sought in light of European consumer policy”, this is 

less easy to achieve in practice. Even if it is possible, from the plethora of 

legislation adopted in this area, to deduce a set of principles that define 

European consumer policy, it is difficult to apply such principles in specific 

contexts.

Donnelly and White, op cit., at 39 
Ibid at 41.
Ibid., at 51.
Wyatt and Dashwood, European Union Law, 4 * Edition (Sweet &  Maxwell, 2000), at 91.
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The Approach of the CPA: The Movement Away From ‘Copy Out’

It is noteworthy, however, that there has been a movement away from copy 

out in transposing the UCPD. While much of the wording of the UCPD is 

reproduced, the CPA makes a number of changes to the text of the UCPD, 

which clarify and elaborate on its provisions in a number of respects. Broadly 

speaking, these changes can be grouped into four categories, which are set 

out in Table I below:

1. Grammatical/ structural changes;

2. Changes to the text of the UCPD made to clarify the scope and 

meaning of some of the more ambiguous provisions of the UCPD;

3. Changes to the text in order to overcome problems relating to the 

inconsistent use of language in the UCPD; and

4. Steering provisions aimed at giving Irish courts “guidance” on how the 

provisions of the UCPD should be interpreted.

Some changes seem to have been made for one or more of these reasons. 

Category 1 changes are those that change the structure or grammar of a 

UCPD provision, but do not attempt to interpret the underlying meaning of that 

provision. Category 2 changes reformulate the provisions of the UCPD in a 

way which also seems to interpret the provision in a particular way. Category 

3 changes are those that recast certain provisions of the Directive (particularly 

Annex I thereof) in more consistent language. Category 4 changes purport to 

“steer” Irish courts into taking a particular interpretation of the UCPD, in areas 

that are insufficiently dealt with by the UCPD.

TABLE A: Implementation of 
Main UCPD Provisions
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UCPD PROVISION CPA Provision No
Change

Type 1 
Change

Type 2 
Change

Type 3 
Change

Type 4 
Change

Art.2 (a) S .2 ( l ) X

Art. 2 (b) S. 2 (1) X

Art.2 (c) S. 2 (1) X
Art.2 (d) S. 2 (1) X
Art. 2 (e) -

Art. 2 (f) S. 2 (1) X
Art. 2 (g) S. 72(1) X
Art. 2 (h S. 41 (2) X
Art. 2 (i) S. 2 (1) X
Art. 2 (j) S. 53 (4) X
Art. 2 (k) S. 2 (1) X
Art. 5 (2) S. 41 (2) X
A rts  (3) S. 2.(1) X
Art. 6(1) S. 43(1)/S.43 

(2)/ S. 43 (4)/ S. 
43 (5)

X

Art 6(1) (a) S. 43(1) (a) X
Art. 6(1) (b) S. 43 (1) (b) (i)- 

(xiv)
X X

Art. 6 (1) (b) 
(origin)

S. 43 (7) X

Art 6 (1) (c) S .4 3 ( l ) ( e ) -  (i) X
A r t6 ( l ) ( d ) S. 43(1) (c)/S. 

43 (6)
X

Art 6 (1) (e) S .4 3 ( l ) ( d ) X
A r t6 ( l ) ( f ) S .4 3 ( l ) ( f ) X
A r t6 ( l ) ( g ) S .4 3 ( l ) ( j ) X
Art 6 (2) (a) S. 44 X X
Art 6 (2) (b) S. 45 X X
A rt?  (1) S. 46(1)/  (5) X
Art 7 (2) S. 46 (2)/(5) X
Art 7 (3) S. 46 (5) X
Art 7 (4) S. 46 (5) X
A rt?  (5) S. 46 (4) X
A rts S. 53(1)/ (2) X
Art 9(1) ( a ) - (d ) S. 53 (3) (a)-(d) X
Art 9 (e) S. 53 (3) (e) X
Annex 1, (1) -  (4) S. 5 5 ( l ) ( a ) -  

(d), (i), (i) (k)
X

Annex 1,5 S. 5 5 ( l ) ( j ) X
Annex 1,6 S. 55(1) (m) X
Annex 1,7 S. 55 (1) (n) X
Annex 1, 8 S. 55 (1) (m)/S 

55 (2)
X

Annex 1,9, 10 S. 5 5 ( l ) ( f )  (p) X
Annex 1,11 S. 5 5 ( l ) (q ) X
Annex 1, 12 S. 55 (1) (r) X
Annex 1, 13 S. 55(1) (s) X
Annex 1, 14 S. 64- 66 X
Annex 1, 15-18 S .5 5 ( l ) ( c ) ,  (e), 

(g), (t)
Annex 1, 19 S .5 5 ( l ) ( v ) X
Annex 1, 20 S. 55(1) (h) X
Annex 1,21 S. 5 5 ( l ) (w ) X
Annex 1, 22, 23, 31 S. 55 (1) (x) (y) 

(v)
X

Annex 1,24 S. 55 (3) (a) X
Annex 1 25-30 S. 55 (3) (b ) - ( e ) X



The Move Away From “Copy Out”: Justified in Ttieory

Although their argument is not without its flaws and oversimplifications and 

they underestimate the problems that arise when attempts are made at a 

national level to “engage” with directives, Donnelly and White’s broader 

criticism of “copy out” is difficult to disagree with. Vague legislation is likely to 

be ineffective legislation. Although the preliminary reference procedure is an 

(imperfect) mechanism for resolving ambiguity once an enforcement action 

has begun, it does not remedy the problematic effects of having ambiguous 

provisions in the first place.

It is submitted that some of the UCPD's provisions are so vague that it would 

have been unfair to burden traders with obligations which they could not be 

expected to understand without further explication. Using 'copy-out' in the 

transposition of the UCPD would have meant that any uncertainties about the 

meaning of its terms would have been replicated in its transposing provisions. 

This would have had a negative impact on the effectiveness of the UCPD as a 

tool for dealing with unscrupulous trading practices.

Most traders want to comply with their legal obligations. “Copying out” unclear 

provisions from poorly drafted directives makes that less likely. Clarity of the 

law is important for enforcement, but the real object is compliance. Legal 

uncertainty emboldens deceptive traders. The most dishonest of traders will 

seek any way to avoid their legal obligations, including drawing on 

inconsistencies between a directive and the legislation transposing it. When a 

trader is prepared to act in this way, the way in which implementing legislation 

is framed is largely irrelevant. To that extent, the use of elaborating provisions 

in implementing legislation is misleading. But such cases rarely occur. Most 

dishonest traders will fold before a case reaches court and, therefore, 

implementing legislation is likely to have some deterrent effect.
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The Move Away From “Copy Out": Justified in Practice?

In principle, therefore, the nnove away from “copy out” is to be welcomed. Yet, 

this statement must be qualified. Firstly, changes made to the text should 

have the practical effect of making the obligations of traders clearer. 

Gratuitous departures from the text serve little purpose. Second, changes 

should not ‘gold plate’ or othenwise attempt to avoid the effect of maximum 

harmonisation.

At this juncture it is not proposed to engage in a minute, provision by 

provision, comparative analysis of the text of the UCPD and the text of the 

CPA in order to asses whether the changes that the CPA makes to the UCPD 

fulfill these critereon. Over the course of this thesis we will examine some of 

the more important changes that the CPA makes to the UCPD. However, at 

the level of generality, the following comments can be made.

Firstly, the CPA makes an admirable attempt to restructure the provisions of 

the UCPD in a way which makes those provisions grammatically clearer and 

easier to understand. For example, “transactional decision” is defined 

(somewhat cumbersomely) in Article 2 (k) UCPD as ‘any decision taken by a 

consumer concerning whether, how and on what terms to purchase, make 

payment in whole or in part for, retain or dispose of a product or to exercise a 

contractual right in relation to the product, whether the consumer decides to 

act or to refrain from acting.” Section 2 (1) of the CPA, defines the term in a 

manner which is more succinct, namely:

[A]ny decision by the consumer concerning whether, how or on what terms to 

do, or refrain from doing, any of the following:

(a) purchase the product;

{b) make payment in whole or in part for the product;

(c) retain or return the product after its purchase;

(oO dispose of the product;

(e) exercise a contractual right in relation to the product.
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Similarly, under Art. 6 (1) UCPD “a commercial practice shall be regarded as 

misleading if it contains false information and is therefore untruthful or in 

anyway, including overall presentation, deceives or is likely to deceive the 

average consumer, even if the information is factually correct, in relation to 

one or more of the following elements, and in either case causes or is likely to 

cause him to take a transactional decision that he would not have taken 

otherwise”. S. 46 (1) CPA, breaks up this (almost incomprehensible) provision 

into four sections, providing another example of a drafting change which 

makes the implementing legislation clearer.^'^

The CPA does not incorporate some of the more anodyne and needless 

verbiage used in the UCPD. It also uses far more consistent language, most 

notably in the list of “Prohibited Commercial Practices” in S. 55 CPA, which 

transposes the blacklist of the UCPD. In contrast with Annex I of the UCPD, 

where a variety of verb forms are used to prescribe ‘blacklisted’ commercial 

practices, the phrase “making a representation” is used throughout S. 55 

CPA.

The CPA also contains a number of uncontroversial but helpful elaborations 

and clarifications that makes its scope clearer than the UCPD. Two of the 

most important clarifications in the CPA relate to the definition of goods and 

services, neither of which are defined in the UCPD. As a result of the bald 

definition of “producf’̂ ^in the UCPD, the scope of its application is not fully 

conveyed and is, therefore, difficult to appreciate. By contrast, according to 

Section 2 (1) CPA goods:

[M]eans real or personal property of any nature or description, 

and includes—

(a) ships, aircraft or other vehicles,

{b) animals,

(c) minerals, trees or crops, whether on, under or attached to land or not 

{dj gas, electricity or water,

‘̂‘See S. 43 (1) (2) (4) and (5) CPA.
Article 2 (c) UCPD defines product as “any goods or service including immovable property, rights 

and obligations.”
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(e) computer software,

(/) tickets or like evidence of a right to be in attendance at a particular place at 

a particular time or times or a right of transportation,

ig) any voucher, coupon or other document or thing intended to be used as a 

substitute for money in the payment, in whole or in part, for a product or 

otherwise exchanged for a product, and

(/?) any description of interest (present or future, vested or contingent) or 

obligation arising out of or incidental to goods.

Whereas services are defined as:

[A]ny service or facility provided for gain or reward or otherwise than free of 

charge, including, without limitation—

(a) services or facilities for—

(i) banking, insurance, grants, loans, credit or financing,

(ii) amusement, cultural activities, entertainment, instruction, recreation or 

refreshment,

(iii) accommodation, transport, travel, parking or storage, or

(iv) the care of persons, animals or things,

{b) membership in a club or organisation or any service or facility provided by 

the club or organisation, and

(c) any rights, benefits, privileges, obligations or facilities that are, or are to be 

provided, granted or conferred in the course of services, but does not include 

services provided under a contract of employment.

While most of the changes that the CPA nnakes to the text of the UCPD are 

helpful, it is difficult to see the reasoning behind others. It is not readily 

apparent, for example, why it was necessary to tinker with the definition of 

“consumer” in the UCPD. Under Article 2 (a) UCPD a consumer is defined as 

“a natural person who... is acting for purposes which are outside his trade, 

business, craft or profession”. By contrast, a “consumer” is defined in Section 

2 (1) CPA “as a natural person ...who is acting for purposes unrelated to the 

person’s trade, business or profession”. This change seems gratuitous. The 

divergence between the way in which a ‘trader’ is defined in the CPA and the
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UCPD gives rise to a similar objection.^®

Moreover, while the purposes of most of the changes made by the CPA do 

not appear to be to ‘gold plate’ the UCPD or remedy substantive problems 

with the UCPD (such as that with Blacklist 8), some of the Category 2 

changes involve interpretations of the UCPD’s text which are open to 

question. For example, Article 6 (1) (b) UCPD lists (albeit in a manner which is 

non-exhaustive) a number of things that are to be regarded as the main 

characteristics of a product, including, ambiguously, the products “availability” 

and “specification”. S. 43 (3) of the CPA (which transposes this provision) 

elaborates significantly on this article. Accordingly, availability is defined under 

the CPA as including “without limitation, its availability at a particular time or 

place or at a particular price” .̂  ̂ Specification includes “without limitation, the 

grade, standard, style, status or model of the product”.̂ ® Overall, however, it 

is submitted that the CPA is a clearer and more coherent text than the UCPD 

and the ‘engaged’ approach towards the UCPD should be welcomed.

PART III: THE “NEGATIVE” EFFECTS OF THE UCPD ON IRISH LAW

Repeal of the Merchandise Marks Acts 1887-1978 and affecting provisions

According to Article 1, the purpose of the UCPD is to:

[T]o contribute to the proper functioning of the internal market and achieve a 

high level of consumer protection by approximating the laws, regulations and 

administrative provisions of the Member States on unfair commercial 

practices harming consumers’ economic interests.

Although the outer limits of the UCPD are unclear, many of the areas

s. 2 (1) CPA defines trader as “(a) a person who is acting for purposes related to the person’s 
trade, business or profession, and (b) a person acting on behalf of a person referred to in paragraph 
(a)” . By contrast, under Article 2 (b) UCPD” ‘trader’ “means any natural or legal person who, in 
commercial practices covered by this Directive, is acting for purposes relating to his trade, business, 
craft or profession and anyone acting in the name of or on behalf of a trader.”

S. 43 (3) (b) (ii) CPA.
S. 43 (3) (b) (ix) CPA.
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“approximated” by the UCPD were relatively self-evident from the outset. The 

central focus of the UCPD is on advertising, marketing and other pre- 

contractual commercial practices engaged in by traders designed to influence 

consumer behaviour. Article 6 UCPD regulates misleading commercial 

practices and clearly overlapped with the conduct prescribed by the 

Merchandise Marks Acts 1887-1978 (“the MMA”) aimed at preventing the use 

of misrepresentations in respect of goods and services. It was also clear that 

the Pyramid Selling Act 1980 fell within the scope of the UCPD, since there is 

a corresponding prohibition on pyramid selling contained in the UCPD.

Accordingly, the Pyramid Selling Act 1980 and the raft of legislation regulating 

deceptive commercial practices were correctly identified as coming within the 

scope of the UCPD. It may have been possible to retain the latter legislation, 

whilst making appropriate amendments to make it UCPD compatible.^® As we 

saw in Chapter 2, however, there was a commitment to providing a new, 

transparent regime of consumer protection in line with the precepts of better 

regulation.'*® In light of the commitment to legislative simplification. Schedule 

2 of the CPA repeals the Merchandise Marks Acts 1887-1978 (and related 

amending legislation'*^) in its entirety.

See, Twigg-Flesner, Parry, Howells, Nordhausen, “An Analysis of the Application and Scope of the 
Unfair Commercial Practices Directive”, (DTI, 2005); Twigg-Flesner and Parry, “The Challenges 
Posed by the Implementation of the Directive into Domestic Law -  a UK perspective”, op cit.

Regulating Better: A Government White Paper setting out six principles o f  Better Regulation, at 
www.betterregulation.ie/attached_files/upload/static/RegulatingBetterGovemmentWhitePaper.pdf.

None of these affecting amendments were particularly important. S.27 Agricultural Produce (Fresh 
Meat) Act 1930 provided that any mark prescribed by regulations for the marking of fresh meat or meat 
packed in any particular premises, the application of such a mark in any way other than that provided 
for in the regulations will be taken to be a false trade description within the meaning of the MMA 187- 
1911 and the penal provisions of those statutes applied accordingly. No such regulations appear to 
have been made. S. 19 Agricultural Produce (Potatoes) Act 1931 contained a similar provision 
regarding marks prescribed by regulations for potatoes. S.22 Seed Production Act 1955 gave the 
Minister for Agriculture and Commerce power to prescribe a scheme for the certification of classes of 
seed. S.22 dealt with seals, marks or labels prescribed in accordance with such a scheme, and provides 
that these shall be a trade mark for the purpose of the MMA 1887-1931, and the use of such a mark or 
of any prescribed certificate in connection with uncertified seeds was false trade description within the 
meaning of the Acts. S. 14 Road Traffic Act 1968 provided that the Minister may by regulation 
designate as approval marks markings to be applied to vehicles or vehicle parts where this is provided 
for in an international agreement to which this state is a party. The use of such approval marks was 
deemed to be a trade description for the purposes of the MMA 1887-1931 whether or not they are 
commonly for such according to the custom of the trade. The unauthorised application of an approval 
mark was an offence under the MMA 1887. No regulations of the kind provided for here appear to 
have been made. S. 21 (7) National Standards Authority of Ireland Act 1996 provided that the use of a 
NSAI standard mark in connection with a commodity, process or practice which does not conform with 
the standard specification shall not be deemed to be the application of a false trade description to the
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The Regulation of Unfair B-B Commercial Practices After the CPA

The UCPD left Member States relatively free to regulate business-to-business 

(“B-B”) commercial practices according to their own traditions. Attempts to 

extend the UCPD to cover B-B commercial practices were resisted by the 

Commission. The UCPD subsumed those parts of the Misleading Advertising 

Directive dealing with misleading advertising affecting consumers. The 

Misleading Advertising Directive was repealed consequently, and a codified 

directive on Misleading and Comparative Advertising Directive'*^ adopted in its 

place. However, this Directive only regulates misleading and comparative 

advertising effecting traders and takes an approach based on minimum 

harmonisation.

Although both B-B and business-to-consumer (“B-C”) practices were 

previously covered by the MMA,'^^ a policy decision was made by the 

Department of Enterprise Trade and Employment to take B-B practices 

outside the scope of the criminal law. Accordingly, the codified Directive on 

Misleading and Comparative Advertising was implemented in a way that no 

longer provides for regulatory oversight and public law sanctions. This

goods for the purposes of the MMA 1887-1978. However, s. 19 of the Act provided that any person 
who makes any representation that is false in any material respect that any commodity, process or 
practice is of standard specification was guilty of an offence, and that this paragraph was not to be 
construed as limiting the application of s. 2 (1) (d) of the MMA. The Restrictive Practices 
(Amendment) Act 1987 made amendments to various pieces of legislation, including the Consumer 
Information Act 1978. These amendments having been made, it became an empty shell.

See Directive 2006/114/EC of 12 December 2006 concerning misleading and comparative 
advertising.
"̂ ^See Chapter 2, “The Development of Consumer Law in Ireland”.

There is an issue as to whether relying on the horizontal enforcement of the Misleading Advertising 
Directive is legally permissible. Article 4 of the Directive contains a standard provision that member 
states shall ensure that adequate and effective means exist to combat misleading advertising in order to 
enforce compliance with the provisions on comparative advertising in the interest of traders and 
competitors. Such means shall include legal provisions under which persons or organisations regarded 
under national law as having a legitimate interest in combating misleading advertising or regulating 
comparative advertising may (a) take legal action against such advertising; or (b) bring such 
advertising before an administrative authority competent either to decide on complaints or to initiate 
appropriate legal proceedings. This provision would not seem to require a public enforcement 
mechanism.
Things are complicated because of the existence of Regulation 2006/2004 on Consumer Protection 
Cooperation (“CPC”). This regulation was put in place in order to increase cross border co-operation in 
consumer protection matters and is based on the concept that Member States devolve power to 
competent authorities to act in cases involving the cross border violation of the entire suite of 
contractually relevant consumer law directives. Though it has been shorn of its B2C component, the 
Misleading Advertising Directive is still listed in the Annex of the Regulation as one of the 'laws that
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means that traders aggrieved by unfair B-B commercial practices in the future 

will have to rely on any rights that they may have in private law, or seek for 

themselves injunctive relief under the Misleading Advertising Regulations.

A number of motivations lay behind this decision. It was felt that the important 

differences between the median consumer and the median trader (particularly 

in terms of bargaining power and the ability to enforce their rights) justified the 

new diversified regime. As a consequence, the view was taken that traders 

did not need the same level of protection, nor did they need an enforcement 

body through which to channel their complaints. The consultation process 

undertaken prior to the enactment of the CPA did not reveal any desire to 

extend the protections of the CPA to traders. Nor did the NCA want their 

resources being tied up in cases having no consumer dimension. Although, in 

theory, the previous law covered these cases, in practice the ODCA had no 

record of using the previous law to deal with cases impacting purely on 

traders."^^

The decision to proceed in this way is unlikely to open up any significant 

lacunae. Most commercial practices affecting business behavior are also 

likely to affect consumer behaviour and therefore come within the scope of the 

CPA. To fall within the scope of the CPA a commercial practice must merely 

be directed at or affect consumers. This is likely to be judged objectively, 

taking into account the communication medium used and the nature of the 

product. Where products are marketed to, or can be used by both 

professional and non-professional buyers, there will be a sufficiently strong

protect consumers' interests' under article 3(a). In theory, this means, among other things, that member 
states must designate a competent authority for the purposes of information exchange and mutual 
assistance in regard to the laws covered by the Regulation.
There are a number of reasons why this legalistic interpretation o f the CPC should be eschewed. The 
CPC is an instrument aimed at consumer protection, not the protection of traders. But Article 1 of the 
consolidated Misleading Advertising Directive states that its purpose is to protect traders against 
misleading advertising and the unfair consequences thereof and to lay down the conditions under which 
comparative advertising is permitted. Article 4 cited above states that the enforcement requirements on 
member states are in the interests of traders and competitors. The UCPD, therefore, is the touchstone 
for misleading advertising affecting consumers. It  has sufficient provisions on misleading advertising 
affecting consumers to obviate the need for the inclusion of the Misleading Advertising Directive 
within the CPC regime.
‘̂ ^Interview with DETE Representative, 30 April 2007.

See also, Howells, M icklitz and Wilhelmsson, European Fair Trading Law: The Unfair Commercial 
Practices Directive, (Ashgate, 2006) at 69.
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connection with the consumer interest for that practice to come within the 

scope of the C P A /^ Furthermore, (as we will examine in more detail in 

Chapters 7 and 10), where an unfair commercial practice affects consumers, 

aggrieved traders can take their complaints to the NCA"*®, or can alternatively 

take injunctive action to prevent the continuation of the practice.'^®

Only the limited category of commercial practices that do not affect consumer 

behaviour fall outside the scope of the CPA and, therefore, are not now 

subject to regulatory control. These practices might include trader specific 

marketing campaigns such as advertisements placed in trade magazines. 

They also might include individual instances where traders act in a manner 

which is unfair, misleading or aggressive in their dealings with other traders.

The (Limited) Extension of the ScofDe of the UCPD

In addition, to a very limited extent, the CPA implements the UCPD in a way 

that expands the UCPD's scope to cover some B-B commercial practices and 

some consumer-consumer (“C-C”) practices. Since neither of these types of 

practices fell within the scope of the UCPD, Member States were not 

prevented from doing this as a result of maximum harmonisation. Yet, there 

was no overall intent, or connected strategy to expand the scope of the 

UCPD. The extensions of the UCPD’s scope are limited and the overall 

approach is deregulatory.

S. 70 of the CPA retains the ‘by pass provision’ previously contained in S. 21 

of the Consumer Information Act 1978 (“CIA”) which allowed for the 

prosecution of another person when that person was responsible for a trader

Ibid., at 67.
Section 8 (6) CPA. See Chapter 9, “The Regulatory Enforcement of Consumer Law after the CPA.” 
Section 71 (2) CPA. See Chapter 10, “The Role of Traders in the Enforcement of the CPA: A New 

Unfair Competition Law for Ireland?.”
Even though only a narrow range commercial practices will fall inside the scope of the new 

Misleading Advertising Regulation’s is narrow, the decision not to have any public enforcement 
mechanism is ill-conceived. While private enforcement may be adequate in most cases, it may not be 
capable of preventing distortion of competition in, for example, situations in which there is a marked 
disparity in market power between traders.
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committing an offence under the CIA. Because there is no limitation 

contained in S. 70 CPA that a ‘person’ charged on the basis of the provision 

must be acting ‘in the course of their trade, business or profession’, the 

provision means that an individual acting in his private capacity can, in theory, 

be criminally liable for offences under the CPA.®^ This provision is retained, 

among other things, to deal with instances where private parties ‘clock cars’ 

and sell these cars onto motor dealers.®^

The establishment, operation or promotion of a “a pyramid promotional 

scheme where a consumer gives consideration for the opportunity to receive 

compensation that is derived primarily from the introduction of other 

consumers into the scheme rather than from the sale or consumption of 

products” '̂* is prohibited by Annex I (14) of the UCPD. However, this provision 

has a number of weaknesses. One such weakness is the fact that pyramid 

schemes are rarely engaged in by people who are “acting for purposes 

related to the person’s trade, business and profession.” Accordingly, pyramid 

selling is treated as a sui generis offence under S. 64 of the CPA, which can 

be committed by “persons”, regardless of whether they are engaged in a 

commercial practice.^® This provision seems to close off the possibility of a 

participant charged with seeking to induce others to join a pyramid scheme 

arguing that, in so doing, he was not a trader and therefore not subject to the 

prohibition.®®

Moreover, the CPA does not follow the language of Article 2 (d) of the UCPD 

which limits the scope of the UCPD to commercial practices engaged in “by a 

trader, directly connected with the promotion, sale or supply of a product to

Section 70 (1) CPA states that:
“If, in relation to a commercial practice of a trader, the trader commits an offence under this Act and its 
commission is due to the act or default of another person, that other person shall also 20 be guilty of an 
offence and may be charged with and convicted of it whether or not proceedings for an offence are 
brought against the trader”

For the argument that the law of theft and not the regulatory offence is the appropriate place for 
scrutinising the conduct of private individuals, see Howells and Weatherill, Consumer Protection Law, 
2"“* Edition (Ashgate, 2005).

Interview with DETE official, 20 April 2006.
Annex I 14 UCPD.
See Section 64(1) CPA.
See, further. Chapter 6, “The Regulation of Actively Misleading and Aggressive Practices under the

CPA.”
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consumers.” Some academic commentators have argued that the 

requirement to show ‘a direct connection’ between a commercial practice and 

the ‘promotion, sale or supply of a product to consumers’ narrows the scope 

of the UCPD and offers a possible ‘out’ to wholesalers and others further back 

in the supply chain who have engaged in an unfair commercial practice. In 

particular, it has been suggested that these traders might argue that the 

commercial practice that they engaged in was not ‘directly connected’ to 

consumers and therefore not within the scope of the UCPD.

Notably, the reference to a commercial practice being “directly connected” to 

the promotion, sale or supply of a product to consumers is not included in the 

text of the CPA. By contrast, under S. 2 (1) CPA““commercial practice” 

means any conduct (whether an act or omission), course of conduct or 

representation by the trader in relation to (a promotion or supply of a product 

to a consumer), including any such conduct or representation made or 

engaged in before, during or after the consumer transaction.”

PART IV: THE ENDURING EFFECT OF MAXIMUM HARMONISATION

What is not repealed by the CPA ?

In so far as the CPA repealed the whole regime regulating deceptive trading 

practices which was applicable to both consumers and traders, it went further 

than the UCPD required. But does it go far enough? When one looks at the 

wide scope and the maximum harmonisation nature of the UCPD, it seems to

This requirement differs from anything previously contained in directives of this nature. Article 2 (b) 
Directive 84/250/ EEC defines advertising as advertising is defined as ‘the making of a representation 
in any form in connection with a trade, business, craft or profession in order to promote the supply of 
goods or services, including immovable property, rights and obligations’ . Under Article 2 (b) of 
Directive 89/952/EEC (Television Without Frontiers) ‘'advertising' means the making of a 
representation in any form in connection with a trade, business, craft or profession in order to promote 
the supply of goods or services, including immovable property, rights and obligations.” Similarly, 
Article 2 (f) of Directive 2000/13/EC (E-Commerce) advertising is defined as ‘any form of 
communication designed to promote, directly or indirectly, the goods, services or image of a company, 
organisation or person pursuing a commercial, industrial or craft activity or exercising a regulated 
profession.’
* See Stuyk, Terryn and Van Dyck, “Confidence Through Fairness? The New Directive on Unfair 

Business-To-Consumer Commercial Practices in the Internal Market”, Common Market Law Review”, 
(2006) 43 CMLR at 107.
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require the review of large swathes of disparate legislation. Yet when one 

takes into account the areas that are explicitly taken outside the scope of the 

UCPD, or are not subject to maximum harmonisation, the field that requires 

review is substantially narrowed.

The derogation for contract law^® and other individual private law®° actions 

contained in the UCPD, removed the need to repeal large chunks of the Sale 

of Goods Acts 1893-1980. It also meant that the UCPD itself would have no 

direct impact on the common law. A number of other important regulatory 

measures, such as the European Communities (Unfair Terms in Consumer 

Contracts Regulations) 1995®  ̂ , derive from EC law and pursuant to Article 3 

(4) UCPD®^ could also be lawfully retained.

Moreover, Article 3 (8) UCPD exempts legislation relating to how those 

working in regulated professions interact with consumers from the effects of 

maximum harmonisation. Hence, there was no obligation to amend legislation 

such as the Solicitors Act 1954®  ̂or other like domestic enactments where 

commercial practices were prescribed in a manner more prescriptive than the 

the UCPD. Where the commencement of a commercial practice is subject to a 

licensing regime (such as in the utilities sector), Article 3 (8) UCPD allows 

Member States to attach conditions regulating the commercial practices of a 

licensee, which are more prescriptive than the provisions of the UCPD.®'^

Article 3 (2) UCPD.
“  Recital 9 UCPD.

S.I. 27/1995.
Article 3 (4) UCPD states that:

“In the case of conflict between the provisions of this Directive and other Community rules regulating 
specific aspects of unfair commercial practices, the latter shall prevail and apply to those specific 
aspects.”

See Chapter 7, “From Silence to Disclosure?: The Regulation of Misleading Omissions after the 
CPA.”
^  On its face, it is unclear whether this is an explicit carve out for ‘conditions of establishment’ and 
‘authorisation regimes’ per se (in addition to the ‘deontological codes of conduct or other specific rules 
goveming regulated profession), or whether such ‘conditions of establishment’ or ‘authorisation 
regimes’ are only exempt from the scope of the Directive insofar as they relate to ‘regulated 
professions’. Recital 8 of the Directive, which recognises the possibility of attaching such conditions 
to an activity which is manifestly not a regulated profession, namely gambling, indicates that the 
former interpretation should be taken. In addition, the inclusion of ‘the’ before ‘deontological codes’ in 
Article 3 (8) suggests that it is only such ‘deontological codes’ which must be related to ‘regulated 
professions’ . This accords with the understanding of the Commission (according to DTI's minutes of

131



However, a number of provisions remain on the statute book which may be 

potentially objected to on the grounds that they infringe the UCPD. Some 

provisions introduced or reintroduced by the CPA may not be compatible with 

the UCPD, particularly those relating to pre-contractual information 

disclosure. These provisions will be examined in subsequent chapters. 

Moreover, as we will also see in later chapters, the combination of the open 

ended scope of the UCPD and maximum harmonisation may fetter the ability 

of Member States to proportionately deal with new forms of unfair commercial 

practices as and when such practices emerge.®®

At this juncture, however, there are two questions of interest. The first relates 

to whether the UCPD allows for the retention of measures regulating the way 

in which traders perform contracts, which operate through public law. The 

second concerns whether the UCPD allows the retention of general laws 

regulating criminal behaviour that can apply in a b-c context. In both cases, an 

issue arises because it is not clear how far the effects of the UCPD should be 

carried. While it is clear that the central purpose of the UCPD is to regulate 

marketing practices, its outer limits are unclear.

Section 55 o f the Sale of Goods and Supply of Services Act 1980

Originally, the Office of the Director of Consumer Affairs (“ODCA”) did not 

have any supervisory role under the Sale of Goods and Supply of Services 

Act 1980 (“SGSSA”) which allowed it to take action against traders who were

the Working Group, dated 25-26 February 2004 available at 
http://www.dti.gov.uk/ccp/topicsl/pdfl/ucpnegotiations20041.pdf who stated that:
“although as currently worded this article might be interpreted as meaning the exclusion for 
“conditions of establishment” and “authorisation schemes” apply only in relation to the regulated 
professions the Commission strongly implied that they are intended to have general application.”
The DTI also interpreted Article 3 (8) as meaning that the UCPD did require any changes to 
thelicensing conditions under which privatized utilities (gas, electricity, water and telecommunications) 
and railway companies operate, notwithstanding the fact that these licences have attached to them 
standard conditions which must be complied with by the license holder, including how they must deal 
with consumers.
“  See, in particular, Ss. 92, 93 CPA.
^  See Chapter 7, “From Silence to Disclosure?; The Regulation of Misleading Omissions after the 
CPA” and Chapter 8, “From Rules to Standards?: The Regulation of ‘Unfair’ Commercial Practices 
after the CPA.”
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not fulfilling their obligations under the Act. The protections accorded to 

consumers under the SGSSA, the most important of which relate to the 

quality of the goods and services supplied to consumers, were enforceable 

exclusively in private law. This was changed, however, following the 

enactment of S. 32 of the Restrictive Practices (Amendment) Act 1987 which 

added a new provision to S.55 of the SSGA, empowering the ODCA among 

other things:

(i) To request persons engaging in or proposing to engage in such practices 

as are, or are likely to be, contrary to the obligations imposed on them by any 

provision of this Act or the Act of 1893 to discontinue or refrain from such 

practices,

(ii) To institute proceedings in the High Court for orders requiring persons 

engaging or proposing to engage in any practices as are, or are likely to be, 

contrary to the obligations imposed on them by this Act or the Act of 1893, to 

discontinue or refrain from such practices.

The powers of the ODCA In respect of this provision are transferred to the 

NCA by S. 37 of the CPA. Like the ODCA, therefore, the NCA has the power 

to apply for injunctions to bring a halt to the supply of sub-standard goods or 

services by traders under the SGSSA.

No regulatory enforcement of the SGSSA has ever occurred in Ireland in the 

two decades since the provision was enacted. However, the regulatory 

dimension to the SGSSA is pregnant with possibilities. In the U.K., the Office 

of Fair Trade has successfully invoked equivalent powers against rogue 

traders supplying defective goods, including a trader who was involved In the 

supply of defective windows, doors and conservatories to individual 

consumers.®^

In OFT V. MB Designs [2005] CSOH 85 it was held that the trader had, in a substantial number of 
cases, supplied goods that were defective, in a manner contrary to U.K. legislation on the sale of 
goods and the supply of services. A number of orders were made against the trader, inter alia that he 
would not supply windows, doors and conservatories which are not of satisfactory quality; that he 
would not supply windows, doors and conservatories which are not fit for the purpose for which they 
were purchased; that the trader would not supply windows, doors and conservatories which do not 
correspond with the description supplied with the goods, ; that the trader would not fail to exercise the
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The question remains unclear whether such a provision is compatible with the 

UCPD. Given the flexibility of some of its terms, it is not difficult to make the 

case that UCPD could be used to regulate defective contractual performance, 

for example, when the quality of the product supplied to a consumer does not 

fulfill his legitimate expectations.^®

There are two ways in which one might be able to justify the retention of S.55 

of the SGSSA. Firstly, one might rely on Article 3 (2) of the UCPD which 

states that the UCPD “is without prejudice to contract law and, in particular, to 

the rules on the validity, formation or effect of a contract.” The problem, 

however, is that the meaning of Article 3 (2) UCPD is obscure. The most 

convincing interpretation of Article 3 (2) UCPD is that a breach of the UCPD 

by a trader does not, in and of itself, have any private law consequences, 

which remain a matter for national law. In other words. Article 3 (2) UCPD 

gives Member States autonomy over the question of whether, when and how 

a breach of the UCPD gives rise to private law consequences.®®

On this interpretation, the regulation of traders through public law who fail to 

adequately perform their contractual obligations does not have direct 

contractual consequences. Rather it has public law consequences and is 

therefore within the scope of the UCPD, notwithstanding Article 3 (2). Article 

3 (2), therefore, does not delimit Article 3 (1), according to which the UCPD 

applies to “unfair business-to-consumer commercial practices, as laid down in 

Article 5, before, during and after a commercial transaction in relation to a 

product.” Hence, Section 3 (2) is of limited assistance in determining whether 

Member States may continue to impose vertical liability on traders who 

defectively perform their contractual obligations or whether provisions of 

national law which allow for this fall within the scope of the UCPD.

requisite level of skill and care of a reasonably competent installer of windows, doors and 
conservatories.

See Chapter 9. See also Abbammonte, “The Unfair Commercial Practices Directive and it General 
Prohibition”, in Weatherill and Bemitz ed.. The Reglaltion o f Unfair Commercial Practices under EC 
Directive 2005/29, (Hart, 2007) and Collins, Good Faith in European Contract Law, (1994) 14 OILS 
227 at 246.

On the contractual and post-contractual application of the UCPD, see further Chapter 8, “From Rules 
to Standards?: The Regulation of Unfair Commercial Practices under the CPA.”
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The second way in which the retention of provisions S. 55 SGSSA might be 

justified is to distinguish between the positive consequences of maximum 

harmonisation (i.e. the requirement to positively introduce legislation that 

conforms with the UCPD) and the negative consequences of maximimum 

harmonisation (i.e. the obligation to refrain from enacting measures that would 

give consumers a better protection than the UCPD a f f o r d s ) . T h i s  is the 

approach taken by Professor Thomas Wilhelmsson. He contends that 

Member States should be loathe to revoke legislation that borders on the 

scope of the UCPD, particularly its vague general clause.^’ National rules on 

complaint handling are given as an example.^^

On the other hand, Wilhelmsson argues that “even if one can ‘positively’ use 

the general clause of the UCPD against a trader who does not fulfil 

acceptable commercial standards in complaint handling or debt recovery, it is 

unlikely to be acceptable that the UCPD -  a directive on unfair commercial 

practices -  could be used negatively as a tool to harmonise procedural 

provisions on this subject.

From the perspective of enhancing consumer rights. Professor Wilhelmson's 

approach may have some merit. But it clearly runs contrary to the internal 

market rationale of the UCPD. Pursuant to his approach, less convenient 

aspects of the UCPD are transformed from maximum to minimum 

harmonisation requirements by a sleight of hand. Member States are allowed 

to pick and choose whether to employ the UCPD or national law in a number 

of situations, although Professor Wilhelmsson does not even attempt to define 

these situations. His argument is even less tenable since the distinction 

between the negative and positive effects of maximum harmonisation is not 

recognised by ECJ jurisprudence.

The question of whether S. 55 of the SGSSA is compatible with the UCPD is

™ Howells, Micklitz and Wilhelmsson, European F a ir Trading Law: The Unfair Commercial Practices 
Directive., op cit., ,at 50.

Ibid., at 50.
Ibid., at 50.
Ibid., at 50.
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unclear and depends on how broadly the scope of the UCPD is Interpreted. If 

the UCPD is interpreted as covering the same situations as the said 

provisions, it necessarily follows that these provisions are incompatible with 

the UCPD and would have to be repealed or amended accordingly. In short 

the (non-existent) distinction between the positive and negative effects of 

maximum harmonisation does not justify the retention of vertically applicable 

national measures regulating how contracts are performed.

The Impact o f the Unfair Commercial Practices Directive on Irish Criminal law

The relationship between the UCPD and general criminal law is also unclear. 

The UCPD regulates behaviour such as coercion and harassment which have 

been traditionally regulated at a national level by broadly based criminal law 

statutes, as opposed to ones which are specifically aimed at consumer 

p ro tec tio n .S im ila rly , misleading commercial behaviour has been dealt with 

traditionally by a combination of specific consumer legislation and ordinary 

criminal statutes, targeting theft and fraud generally.

A number of examples from case-law in the U.K under the general criminal 

law indicates how the line between regulatory consumer law and the general 

criminal law is often grey. In Levane^^ a taxi driver was convicted for receiving 

extra money from his passengers on foot of a false claim that a shorter route

The criminal offence of coercion is goverened by section 9 of the Non-Fatal Offences Against the 
Person Act 1997. A person found guilty of coercion on summary conviction can face a fine of €1, 905, 
12 months imprisonment, or both. If convicted on indictment, a person faces a fine, up to five years 
imprisonment, or both. Harrassment is governed by Section 10 of the Non-Fatal Offences Against the 
Person Act 1997 and a person guilty of an offence under this section shall be liable on summary 
conviction to a fine not exceeding £1,500 or to imprisonment for a term not exceeding 12 months or to 
both, or on conviction on indictment to a fine or to imprisonment for a term not exceeding 7 years or 
to both.

The law relating to theft and fraud offences underwent a radical overhaul in 2001 with the passing of 
the Criminal Justice (Theft and Fraud Offences) Act 2001. Pursuant to Section 6 of the 2001 Act, it is 
an offence for any person dishonestly to induce another person to do or not to do some act with the 
intention of making a gain for oneself or some other person or causing a loss to another. The maximum 
penalty for conviction on indictment is an unlimited fine and/or five years in prison. There are four 
elements required in order for the offence to be established (1) the accused must actually make a gain 
or cause loss (2) he or she must do so by “any act of deception” by which the injured party was induced 
(3) the deception was to an existing fact or situation (4) the accused had knowledge and [dishonest] 
intention of the deception.

(1976)Crim. L.R. 63.
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was blocked. In King and StockwelF^ the defendant duped the victim by telling 

hinn that his trees were dangerous and needed cutting. This payment was 

held to be deception. In Jeff and Bassett^^ tJ\/o roofing contractors who 

convinced an old lady that her roof required repair were found guilty of 

acquiring the contract by false pretences because the work they carried out 

was inherently less valuable to the old lady than the money they charged.

Twigg- Flesner and Parry describe domestic legislation which can deal with 

unfair commercial practices, but which applies beyond the context of 

consumer transactions as “mixed measures”. In practice, “commercial” 

practices at the more serious end of the spectrum, tend to be dealt with by the 

police under the general criminal law. In April 2005, a man was found guilty of 

deception after admitting to an attempt to obtain €6,000 from an elderly Cork 

farmer for a painting job for which he had originally quoted a price of €400. 

The farmer had paid €5,000 over to the man before Gardai arrived on the 

s c e n e . I n  November 2005, a man received a five-year jail sentence after 

being found guilty of forcing an eighty-five year-old woman to withdraw €6,000 

from her bank account to pay for a few hours repair work to her roof and 

gutters.®^ He had called a number of times to the woman’s home to intimidate 

her into handing over the money. The man was reported to have had a 

number of previous convictions for similar offences. In July 2008, a doctor 

was tried and acquitted of fraud after he was accused of promising to cure his 

patient’s cancer.®^

Existing ECJ case law does not support the argument that national laws of 

general application are exempted from the consequences of harmonisation. 

In theory, legislation of general application falls foul of maximum 

harmonisation just as much as legislation specifically aimed at consumer 

protection.®^ The fact that provisions of national criminal law are more

[1987] Q.B. 547.
’ *(1966)51 Cr. App. R. 28.

Twigg-Flesner and Parry, op cit., at 221.
‘Man Wanted €6,000 for Farm Painting Job’, Irish Times ,29 April 2005.
‘Conman Jailed for Stealing €6,000 for Stealing from Woman, 85’, The Examiner, 29 October 2005.
‘Former GP Found Not Guilty of Six Charges’, Irish Times, 25 July 2008.
See also, Twigg-Flesner , “'Deep Impact? The EC Directive on Unfair Commercial Practices”, 

(2005) 121 LQRat 388.
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concerned with regulating immoral and egregious behaviour in general, rather 

than regulating rogue traders and protecting consumers is irrelevant.®'^ If this 

was not so. Member States could circumvent the maximum harmonisation 

nature of the UCPD by changing the form, rather than the substance of 

national legislation.®^ As Twigg-Flesner puts it:

[T]he overall objective of the UCPD is not only to protect consumers, but to 

ensure that traders operating in the European Union are subject to the same 

legal framework, thereby creating the same competitive conditions for all 

traders in the Single Market. This means that a trader is, for example, entitled 

to expect that only those sharp practices which would be harassment within 

the meaning of Art.8 of the UCPD are prohibited, and that his actions will not 

fall foul of any more stringent rules on harassment.

The CPA, however, does not modify general provisions of criminal law as they 

apply to traders. While one cannot definitively rule out the possibility that the 

UCPD will impact on national criminal law, the balance of arguments supports 

this approach. On a practical level, any modification to the general criminal 

law would have considerably lengthened the transposition process.®® More 

significantly, it is submitted that particularly egregious B-C commercial 

practices are more appropriately left to the general criminal law (rather than 

the regulatory law). A conviction under the general criminal law creates a 

greater stigma and allows for a more suitable punishment to be handed 

down. The scope of the UCPD cannot be stretched to outlandish 

proportions. If a trader commits a serious assault on a consumer in order to 

entice him into a commercial transaction, does he, post-UCPD, have to be 

prosecuted under the (CPA)? If a debtor burns down a persons house in order 

to induce him to pay up, must we examine his conduct under the UCPD?®®

If the question of the harmonising effect of the UCPD on general criminal law 

is ever raised in the courts, one would hope that a sensible solution is found,

Twigg-Flesner, op ch., at 388.
Reilly, “The impact of the Unfair Commercial Practices Directive on Irish Criminal Law”, (2006) 16 

IC U  15.
Discussion with DETE official, 20*̂  March 2007.
Ibid.

** Reilly, op cit., at 19.
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just as one would hope that courts would resist any attempts by traders to rely 

on the ambiguous scope of the UCPD in order to strike a blow against 

provisions that regulate the way in which traders perform their contractual 

obligations. The issue of how far the effects of maximum harmonisation 

should be carried unfortunately remains one of some complexity. Although a 

total of thirteen statutes were repealed directly as a consequence of the 

UCPD, it remains unclear whether the UCPD required an approach that was 

even more deregulatory. Part IV has examined two areas on which the effects 

of the UCPD are unclear. One cannot discount the possibility that traders who 

are prosecuted under other non-UCPD related legislation will attempt to 

invoke the ‘negative effects’ of the UCPD as a mechanism of resisting the 

application of these laws.

Conclusion

The purpose of this chapter was to describe the issues that arose during the 

transposition of the UCPD into Irish law and how those issues have been 

dealt with by the CPA. The transposition of the UCPD into Irish law gave rise 

to a catch-22 situation. Given the way in which some of the provisions of the 

UCPD are drafted, taking a ‘copy out’ approach towards implementing the 

UCPD would likely have had detrimental effects for the compliance and 

enforcement of implementing legislation. However, the more ‘engaged’ 

approach taken in transposing the UCPD into Irish law is not without its 

difficulties either. ‘Engaging’ with the UCPD increases the risk of an 

infringement action being taken by the Commission and means that traders 

who want to know their obligations under the UCPD have to be familiar with 

two-texts rather than one. While one might question the compatibility of some 

of the ‘elaborating’ provisions of the CPA with the UCPD and while one might 

doubt the necessity of others, on balance, it is submitted that in “engaging” 

with the UCPD the better of two imperfect options was chosen. Similarly, it is 

submitted that the decision to repeal the incoherent framework that previously 

regulated deceptive practices should be welcomed as should the decision to 

use primary legislation to implement the UCPD.
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At the same time, it cannot be forgotten that the effects of the UCPD have not 

been exhausted by its transposition into the CPA, since the provisions of the 

UCPD will have direct effect in enforcement actions. It seems almost 

inevitable that traders who are the subject of enforcement action under the 

CPA (particularly criminal enforcement action) will seek to exploit differences 

in the texts of the CPA and the UCPD for their own purposes. This might be 

done, for example, by making arguments from European law (e.g. “the 

provisions of the CPA on which the prosecution is based are incompatible with 

the UCPD”) or by relying on certain domestic precepts (e.g. “the provisions of 

the CPA/UCPD are too vague to ground criminal liability” or “the provision 

must be interpreted in a way that favours the defendant”). At all events, the 

problems arising from the less than fastidious way in which the UCPD is 

drafted may not become apparent until attempts are made to enforce the CPA 

against traders who are not willing to back down.

There are a number of lessons to be learned here. Firstly, when negotiating 

measures such as the UCPD, more responsibility has to be taken in order to 

ensure that the text of European legislation is drafted in a way that will allow 

for its expeditious implementation into the Irish legal system. This criticism, 

however, is somewhat academic. The preparation of EU legislation is a task 

of considerable difficulty. Not only do diverging national interests often have to 

be reconciled during negotiations, but EU legislation has to be effective in 

twenty-seven Member States with different legal traditions and attitudes 

towards law. Overcoming these problems often leads to a lack of clarity in the 

end product, but the fact that these problems are overcome at all is 

remarkable. Where there are profound differences in the structure and 

substance of national legislation, as there is in the area of consumer 

protection, such problems are almost inevitable.

A more important point, however, is made by Geraint Howells:

[D]rafting model laws from Brussels may seem an easy task when one starts

from scratch addressing a topic. Most of us could create our ideal solutions.
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However, European laws cannot ignore the complex tapestry of national 

consumer laws that already exist. Furthermore the reality of commercial 

practice continues to throw up many more problems that law drafters did not 

contemplate. The Brussels bureaucrats have been remarkably successful in 

adopting consumer laws with limited resources and have coped well with the 

challenge of finding compromises between twenty-five different traditions. 

However, they should ... not believe they can wave a magic wand and in a 

few months can come up with ideal solutions for every legal system.®®

In the chapters that follow, the substantive provisions of the CPA will be 

examined in more detail. It will be argued that the CPA represents a significant 

improvement on the previous law. The CPA may have been an even better 

piece of legislation, however, had maximum harmonisation not restricted the 

room to manoeuvre. Any critique of the CPA must be assessed in light of the 

constraints imposed by maximum harmonisation.

Howells, “The Rise Of European Consumer Law —  Whither National Consumer Law?” (2006) 28 
Sydney Law Rev 63 at 88.
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Part II: The Improvement of Orthodoxy





CHAPTER 5: PROVING “CAUSATION” UNDER THE
CPA

Introduction

Commercial practices are difficult to regulate in the abstract. What is the 

difference between legitimate exaggeration and unlawful deception? How 

does one differentiate pressure selling from aggressive selling? Almost 

everything is a question of degree. The way in which the Unfair Commercial 

Practices Directive (“the UCPD”) is drafted serves to highlight this point. Only 

a number of specified practices are illegal per se. Everything else is subject to 

what might loosely be termed “a causation test.”

The way in which the law determines causation in consumer protection cases 

is reflective of the values that the law seeks to protect. As we saw in Chapter 

1, there are competing visions as to the objective that consumer law should 

serve.^ Should consumer law serve a socio-political function, protecting the 

weakest in society from unfair bargains? Are vulnerable consumers (such as 

children or those not having enjoyed a sufficient degree of education to make 

informed choices) not the very people the law should protect?^ Or should the 

law take a purely market oriented approach, weighing the negative effects of a 

commercial practice on particularly vulnerable consumers against the 

economic costs of regulation for consumers at large?^

The object of this chapter is to examine the causation test in the Consumer 

Protection Act 2007 (“the CPA”). Because of the approach of the UCPD in 

specifically blacklisting certain commercial practices'^, this causation test will 

not need to be satisfied in cases involving “Prohibited Commercial Practices” 

under Chapter 4 of Part 3 of the CPA. Nor will it be required to prove 

violations of S. 62 of the CPA relating to pyramid promotional schemes.

' See Chapter 1, “The Rationale for Intervening in the Consumer Marketplace.”
 ̂ See Stuyck, “European Consumer Law After the Treaty of Amsterdam: Consumer Policy in or 

Beyond the Internal Market”, (2000) 37 CMLR 367, at 375.
 ̂Ibid., at 376.

4
See Chapter 3, “The UCPD and the ‘Europeanisation’ of Consumer Law” and Chapter 4, 

Transposing the UCPD: Difficulties and Decisions.”

142



However, these are exceptions to the general rule: although there are minor 

variations in the wording used,® the golden thread running through Part III of 

the CPA is that for a practice to be unfair, misleading or aggressive, that 

practice must “be likely to cause the average consumer to make a 

transactional decision that the average consumer would not otherwise make”.

This chapter is divided into four parts. Part I briefly examines the 

“transactional decision” element of the causation test. It argues that the 

rationale behind the transactional decision element of the causation test is to 

clarify that causation will only be established if a commercial practice 

interferes with particular aspects of the average consumer’s economic 

decision making. It is an all-encompassing threshold test which should be 

easily satisfied in most cases. Far more important is the “average consumer” 

element of the causation test. Part I explains how this element of the 

causation test was modified following amendments made to the Commission's 

original proposal. As a consequence, there are three different strands to this 

limb of the causation test, including one limb which gives explicit protection to 

vulnerable consumers. Which limb of the test is applicable in any given case 

depends on the nature of the commercial practice at issue.

Two of the tests are based on established ECJ jurisprudence. Part II analyses 

this jurisprudence. It constructs a profile of the “average consumer” and 

explains how the first two tests are intended to operate.

Part III analyses the vulnerable consumer test. It shows how the wording of 

this provision is ambiguous and, on one interpretation, could lead to a far 

more interventionist approach being taken to the issue of causation than 

hitherto. It argues that, examining the provision overall, such an approach 

would not be justified and that, in practice, the vulnerable consumer test may 

have a limited impact.

In light of this. Part IV examines the impact that the causation test will have on

 ̂Section 41 (2) (a) purports to add an additional element to the causation test. This is discussed below.
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Irish law. It compares the causation test under the previous law with that 

under the CPA. It argues that the new causation test does not require much 

by way of change to the traditional market orientated approach to causation.

PART I: INTRODUCTION TO THE CAUSATION TEST

The causation test is one the most important elements of the CPA. A large 

number of prohibitions in the CPA are dependent on proof of causation. Under 

S. 41 CPA a commercial practice will only be unfair if it is likely to “cause the 

average consumer to make a transactional decision that the average 

consumer would not othenwise make”. In order for a misleading action to 

occur under S. 43 CPA, the false or misleading information provided by the 

trader to the consumer must “be likely to cause the average consumer to 

make a transactional decision that the average consumer would not otherwise 

make.”® A similar requirement is found in S. 46 CPA, where the omission of 

material information is only illegal where such an omission “would be likely to 

cause the average consumer to make a transactional decision that the 

average consumer would not otherwise make.” Other prohibitions, including 

the prohibition on aggressive commercial practices ^ , also contain this 

element.

The Relevance of the Transactional Decision Element of the Test

The causation test contains two components; (1) the transactional decision 

test and (2) the average consumer test. The first component is of limited 

importance. It was incorporated in order to ensure that the prohibitions 

contained within the UCPD only extended to those practices interfering with 

the economic interests of consumers®,or, to use the language of the CPA:

® Ss. 43(1), (2) CPA.
 ̂ S51 CPA.

* In practical terms, although more focused terminology is used, the transactional decision test found in 
Article 2 (h) UCPD is essentially similar to the test used in Directive 84/450/EC regulating misleading 
advertising. According to Article 2 thereof;
“Any advertising which in any way, including its presentation, deceives or is likely to deceive the 
person to whom it is addressed or to whom it reaches and which, by reason of its deceptive nature, is 
likely to affect their economic behaviour or which, for those reasons, injures or is likely to injure a 
competitor.” For a different perspective, see “The Unfair Commercial Practices Directive” , in
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[A]ny decision by the consumer concerning wliether, how or on what terms to

do, or refrain from doing, any of the following:

(a) purchase the product;

(b) make payment In whole or in part for the product;

(c) retain or return the product after its purchase;

(d) dispose of the product;

(e) exercise a contractual right in relation to the product.®

Hence causation is not determined by reference to the question of how ‘bad’ 

the behaviour of the trader is. Rather, a consum er oriented approach to 

causation is taken. This is not a distinction without a difference, a s  we will s e e  

in Part IV. Moreover, causation will only be proved when commercial practices 

are shown to be likely to cause the consum er economic detriment. The 

provision is intentionally framed so  as to capture all aspects of a consum er’s  

econom ic decision making. The test d oes not require proof that the 

consum er would (not) have entered into a transaction but for a commercial 

practice. The insertion of an economic dam age pre-condition would have 

significantly depreciated the level of consum er protection proffered by the 

UCPD since it would have been difficult to prove in many c a s e s .’  ̂ However, a 

commercial practice must have the potential to distort a consum er's econom ic 

behaviour. Causation will not be established where a commercial practice 

ca u ses  consum er detriment that cannot be measured in econom ic terms. As 

Twigg-Flesner, Parry, Nordhausen and Howells put it:

European Consumer Law Group Report, December 2004, available at www.ecconsumerlawgroup.org.., 
at 26.
’ S. 2 (1) CPA 2007, which sticks closely to the wording of the UCPD in Article 2 (k).

See Twigg-Flesner, Parry, Nordhausen and Howells, An Analysis o f  the Application and Scope o f  the 
Unfair Commercial Practices Directive, (London, DTI, 2005), at 13. They argue that the definition is 
generally all-encompassing, however:
“The weakness is that the definition only seems to cover situations where the consumer has the 
opportunity to make a transactional decision that is distorted by the unfair practice. It would be difficult 
to see how it could apply to situations like a company altering the after sales conditions once the 
contract had been made or snatching back goods on credit in breach of consumer credit laws. In these 
situations the company behaves unfairly, but the unfairness is imposed on the consumer rather than 
something that is unfair because it affects his choice.”
This problem might be overcome by taking a broad approach to the transactional decision test, which 
focuses on how the consumer would have reacted at the contractual stage, had he known how the trader 
would behaved post-contract. There is a broader issue, however, as to the extent to which the UCPD 
should extend to post contractual behaviour: See, further. Chapter 8, “From Rules to Standards: The 
Regulation of ‘Unfair’ Commercial Practices under the CPA.”
' '  Abbamonte, “The UCPD and its General Prohibition” in Weatherill and Bemitz (ed.). The Regulation 
o f  Unfair Commercial Practices under EC Directive 2005/29, (Hart Publishing, 2007) at 23.
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All the decisions listed relate to the consumer’s economic interaction with the 

transactions rather than broader ethical aspects of marketing relating to taste 

and decency. Such matters may be relevant to the extent they impacted on a 

transactional decision. Thus a false environmental claim might have affected 

someone’s decision to buy a particular product. But the practice is deemed 

unfair because of this impact, not because someone finds a certain form of 

advertising distasteful.''^

The transactional decision test therefore linnits the scope of the causal 

analysis to an examination of whether a commercial practice impacts on a 

consumer’s economic behaviour. It is of little use in determining the central 

question of how the law will differentiate illegitimate commercial practices from 

legitimate ones. The consumer impact element of the test is better considered 

under the average consumer limb(s). The idea that a commercial practice 

must materially interfere in a consumer’s economic behaviour is inherent in 

the average consumer limb of the causation test not in the transactional 

decision limb of the test.

The Evolution of the Average Consumer Test in the Drafting of the 

UCPD

Hence, the “average consumer” test is the more important element of the 

causation test. The way in which this test is applied will be a barometer of how 

the CPA balances commercial freedom and consumer protection. The 

distinction between deception and hyperbole, legitimate and illegitimate 

pressure, material and immaterial information will largely depend on the 

perspective courts take on the characteristics of the “average consumer”.

In order to put this element of the test in context, a brief explanation of its 

evolution is important. In the original Commission proposal, the “average 

consumer” was defined as “the consumer who is reasonably well informed 

and reasonably observant and circumspect.” This definition was intended to

Twigg-Flesner, Parry, Nordhausen and Howells, op cit., at 13.

146



draw on ECJ jurisprudence and would apply when a commercial practice 

targeted the generality of c o n s u m e r s . I t  was proposed that the test would be 

modulated when a commercial practice specifically targeted a particular 

group, in which case the courts would consider the average member of that 

particular groupJ"^

This provoked much controversy. While businesses were generally in favour 

of it, a majority of Member States believed that the test would depress 

standards of consumer protection and argued for the removal of all references 

to the 'average consumer' from the UCPD.^®

In a revised text of Feburary 2004, a number of compromises were reached. 

At the level of appearances, the average consumer test was removed from 

the text of the UCPD itself and ‘demoted’ to Recital 18.̂ ® More importantly, a 

number of additions were made to the original test. It was specified that the 

average consumer test was not a statistical test and it had to be applied in a 

manner sensitive to social, linguistic and cultural factors. Moreover, a 

provision which (ostensibly, at least) gave protection to vulnerable consumers 

was inserted into Article 5 (2) of the UCPD. According to this provision:

[Cjommercial practices which reach the generality of consumers, but are 

likely to materially distort the economic behavior only of a clearly identifiable 

group of consumers who are particularly vulnerable to the practice or the

COM 306, at 8; available at Department of Enterprise, Trade and Employment, Competition and 
Consumer Policy, Proposed Unfair Commercial Practices Directive: 140/06/07/0030/3

See COM 206, at 24; available at Department of Enterprise, Trade and Employment, Competition 
and Consumer Policy, Proposed Unfair Commercial Practices Directive: 140/06/07/0030/3 

Ibid.
Legally, the debate over whether the definition of ‘average consumer’ appears in the text of the 

UCPD or the recital is fairly semantic. Under Article 31 of the Vienna Convention on the Law of 
Treaties “1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, 
including its preamble and annexes....”
Consequently, for all intents and purposes. Member States will still be bound to apply the notion of 
average consumer as employed by the ECJ. The deletion of the definition from the text of the UCPD 
itself adds nothing but unnecessary confusion. Section 2 (4) of the CPA is a recognition of this. This 
states that:
“A court shall construe this Act in a manner that gives effect to the Directive, and for this purpose the 
court shall have regard to the provisions of the Directive, including its preambles”
”  See Recital 18 UCPD.
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underlying product because of their mental or physical infirmity, age or 

credulity in a way which the trader could reasonably be expected to foresee 

shall be assessed from the perspective of the average member of that group. 

This is without prejudice to the common and legitimate advertising practice of 

making exaggerated statements or statements which are not meant to be 

taken literally.^®

These modifications are reflected in the final version of the UCPD, which is 

transposed by S. 2 (2) of the CPA in the following way;

[l]n this Act, “the average consumer” has the meaning assigned to it in the 

Directive, and when applied in relation to a particular commercial practice or 

product of a trader—

(a) if the commercial practice or product is directed at a particular group of 

consumers, the expression shall be read as “the average member of that 

group”, and

(b) if the commercial practice or the product is a practice or product that 

would be likely to materially distort the economic behavior only of a clearly 

identifiable group of consumers whom the trader could reasonably be 

expected to foresee as being particularly vulnerable because of their mental 

or physical infirmity, age or credulity, the expression shall be read as “the 

average member of that vulnerable group.”

Accordingly, there are three modulations of the average consumer test 

contained within the CPA. The test applicable to a particular practice depends 

on

1. whether that practice is directed at the generality of consumers (“the 

primary test”);

2. whether that practice is directed at a particular group of 

consumers(“the secondary test”);

3. whether it was reasonably foreseeable that the practice would 

materially distort the economic behaviour of a clearly identifiable, 

vulnerable group (“the vulnerable consumer test”)

‘ *Art.5(3) UCPD.
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It is proposed to examine these tests in turn, the first two of which are 

captured in existing ECJ jurisprudence.

PART II: THE TESTS INCORPORATING EXISTING LAW

The Primary Test

The primary average consumer test under the CPA is the same as that used 

in EC unfair marketing law jurisprudence.^® This test applies to commercial 

practices aimed at the generality of consumers, where it is not reasonably 

forseeable that the practice would materially distort the economic behavior of 

a clearly identifiable vulnerable group.

The test has a long history. Ever since Cassis Di Dijor^°, the ECJ has allowed 

Member States to justify non-discriminatory measures having equivalent effect 

to quantitative restrictions (MEQR’s) on the grounds of consumer protection.^’ 

The caveat, however, has been that that such measures must be 

proportionate. In determining the proportionality question, the ECJ has looked 

at the measure from the perspective of a notional consumer.

Earlier cases worked off the presumption that this notional consumer had 

certain characteristics. These cases started from the premise that the best 

way of balancing free trade and consumer protection was to guarantee the 

free flow of truthful commercial information,which the notional consumer was 

implicitly presumed to be able to comprehend. More recent cases have 

expressly articulated these presumptions through the use of the “average 

consumer” test which has become “the measure of all things”.̂ ^

This test has since been used in other areas of EC law, including administrative, food, cosmetics and 
trademarks law.
^®C- \2QH% Rewe-Zentral-AG v Bundesmonopolveerwaltung fur Bratwein (1978) E.C.R. 649.

See Chapter 3, “The UCPD and the ‘Europeanisation’ of Consumer Law”.
G. Howells, J. Stuyck and T. Wilhelmsson., European Fair Trading Law-The Unfair Commercial 

Practices Directive, ( Aldershot, Ashgate, 2006) at 112.

149



The Average Consumer in Product Composition Cases

Overall, the approach has been deregulatory. Decision making in relation to 

consumer purchases has been transferred from a public level to the level of 

the individual.^^ This approach is particularly evident in cases where Member 

States have attempted to use the economic interests of the consumer in order 

to justify measures dictating the way in which particular products are to be 

made. In Cassis di Dijon, the ECJ rejected the argument of the German 

government that the fixing of a minimum alcohol content for certain liqueurs 

was designed to protect the consumer against unfair practices on the part of 

producers and distributors of alcoholic beverages. The German government 

had argued that traders who lowered the alcohol content of these liqueurs 

would secure a competitive advantage in relation to alcoholic beverages 

containing higher alcohol content as alcohol constituted the most expensive 

constituent element of these beverages due to high taxes. The ECJ held that 

the mandatory fixing of the minimum alcohol content of beverages was not an 

essential guarantee of the fairness of commercial transactions since it was a 

simple matter to ensure that suitable information was conveyed to the 

purchaser by requiring the display of an indication of origin and of the alcohol 

content on the packaging of the product.

A similar approach was taken in the German Beercase^"^, which concerned an 

800 year old law that banned any beverage using the word beer unless it was 

made solely from barley, hops, yeast and water. Beers from other Member 

States could not be marketed as ‘beer’ unless they were produced by this 

method. Germany sought to justify this restriction by arguing that the law 

protected consumers since Germans would be confused by the free 

circulation of beers manufactured by a range of different methods. The ECJ 

held that while it was legitimate for Member States to enable consumers who 

attribute specific qualities to beers manufactured from particular raw materials 

to make their choice in light of that consideration, this end could be more

See, S. Weatherill, “The role of the informed consumer in EC Law and Policy”, (1994) Consumer 
Law Journal, pp.46-69.

C- 178/84 Commission v Germany (1987) E.C.R. 1262.

150



proportionately achieved “by the compulsory affixing of suitable labels giving 

the nature of the product sold”. Accordingly, “contrary to the Gernnan 

government’s view, such a system of consumer information may operate 

perfectly well even in the case of a product which, like beer, is not 

neccessarily supplied to consumers in bottles or in cans capable of bearing 

the appropriate details”.̂ ^

These cases reveal the “average consumer” to be “an individual who if 

provided with adequate information, is capable of making his own choices and 

defending his own interests. Rather than preclude him from being acquainted 

with a product which is freely obtainable in other Member States, it is sufficient 

for the consumer to be given relevant information in order to permit him to 

decide for himself whether or not it is good for h i m . A n y  danger of confusion 

in relation to the composition of the product could have been adequately 

combatted by labelling requirements.^^ The “reasonably well-informed and 

reasonably observant and circumspect” hypothetical construct found in Recital 

18 of the UCPD is literate, diligent and generally able to decide her or his own 

affairs at her or his own risk.

The Average Consumer in Product Marketing Cases

The ECJ found little difficulty in striking down national laws which prohibited 

the marketing of certain products purportedly in defence of the economic 

interests of the average consumer. However, the real purpose of the national 

regulations at issue in both Cassis di Dijon and German Beer was to allow 

national producers to monopolise consumer choice.^® The balancing of the 

consumer interest in market choice and regulation is often more difficult, and 

the case law shows less consistency where what is at issue is not the very

Ibid. at para 36..
Mortelmans and Watson, “The Notion of Consumer in Community Law: A Lottery?”, in Lombay, 

Enhancing the Legal Protection o f the European Consumer, (BIICL, 1996) at 41.
See, “Study on the Feasibility o f  a General Legislative Framework on Fair Trading by the Institut 

fUr Europdisches Wirtschafts- und Verbraucherrecht e.V " (November 2000), available at 
europa.eu.int/comm./consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm./studies/sur_21_ 
vol3_en.pdf.

S. Weatherill, “Who is the Average Consumer”, in in Weatherill and Bemitz ed.. The Reglaltion of 
Unfair Commercial Practices under EC Directive 2005/29, (Hart, 2007) at 126.
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definition of a product, but a ban or a limitation on a way in which that product 

is marketed.^® In principle, when a commercial practice threatens the ability of 

a consumer to make an informed decision in respect of a product, 

proportionate restrictions on such a practice will be justified.

In Industrie Diensten v Beele, t h e  appellant had applied for interlocutory 

relief before a Dutch court against the respondent on the grounds that the 

respondent’s cable ducts were a slavish imitation of their Swedish- 

manufactured cable ducts. They sought an order restraining the defendant 

from marketing these goods in the Netherlands. Under national law, the order 

had to be granted since the German manufacturer could have designed a 

cable duct system different from the Swedish system without impairing the 

quality of its product and by not doing so the respondents had caused the two 

products to be confused. The question at issue before the ECJ was whether 

this law was contrary to Art.28 of the EC Treaty.

The court held that such a rule did meet mandatory requirements relating to 

consumer protection. It held that national rules prohibiting the slavish imitation 

of a product might indeed protect consumers and promote “fair trading” and 

that Art.28 EC did:

[N]ot prevent a rule of national law ... from allowing a trader, who for 

some considerable time in the Member State concerned has marketed a 

product which differs from similar products to obtain an injunction 

against another trader restraining him from continuing to market in that 

Member State a product coming from another Member State in which it 

is lawfully marketed but which for no compelling reason is almost 

identical to the first mentioned product and thereby needlessly causes 

confusion between the two products.^^

s. Weatherill, ‘‘Consumer Policy”, in Craig &  De Burca, The Evolution o f EU Law (Oxford 
University Press, 1999), at 699.

C 6/81 BV Industrie Diensten Groep v J.A. Beele Handelmaatschappij BV (1982) E.C.R. 707.
Ibid. at para. 15.
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In Oosthoek^^ at issue was a Dutch law which restricted the use of free gift 

schemes. An injunction was sought to prevent the publication of an

advertisement by the appellant company, who had offered a dictionary, a 

universal atlas and a small encyclopedia as a free gift to all subscribers to an 

encyclopedia. In proceedings concerning the legality of the Dutch rule, it was 

argued that the law satisfied a mandatory requirement in Cassis Di Dijon and 

therefore was not contrary to Art.28 EC. First, the Dutch governement

submitted that the rule prevented the disruption of normal competition by

undertakings which offer products as free gifts with a view to promoting the 

sale of their own range of goods. Secondly, it protected consumers by the 

attainment of greater market transparency. The ECJ accepted these

arguments and held that:

[l]t is undeniable that the offering of free gifts as a means of sales 

promotion may mislead consumers as to the real prices of certain 

products and distort the conditions on which competition is based.^^

Accordingly, the “legislation ... was therefore capable of contributing to 

consumer protection and fair trading”.̂ '̂  The legislation was “not unrelated to 

... the objectives of the Netherlands, in particular, to the desire to achieve 

market transparency”.̂ ^

However, what market-distorting practices justify intervention on behalf of the 

“average consumer” is a question of degree. The “average consumer test” 

also operates as a sort of de minimis test. Inherent in the ECJ’s average 

consumer test is the idea that a commercial practice must materially interfere 

in a consumer’s economic behaviour. The primary test encompassed in the 

CPA has to be similarly interpreted. The average consumer, being

C- 286/81 Oostheok’s UitgeversmaatschappijB.V(19S2) E.C.R. 4575.
Ibid. at para. 18.
Ibid. at para. 18.
Ibid. at para.20.
Confusingly, Article 5 of the UCPD, transposed by Section 41, ostensibly adds another layer to the 

causation test by additionally requiring “cause appreciable impairment to the average consumer’s 
ability to make an infomred choice in relation to the traders product”. Although it may require ECJ 
jurisprudence to clarify this point, the better argument is this is an elegant variation on the transactional
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“reasonably well-informed and reasonably observant and circumspect” is 

presumed to have a degree of “cop-on”. While the average consumer is not 

blessed with superhuman qualities - he cannot be expected to undertake 

origin inspections for cable ducts - he is not naive. It is presumed that his 

autonomy will not be adversely affected by standard marketing practices, such 

as trade puff.

In this regard, the Mars^^ case is instructive. Mars was sued by a German 

consumer association for marketing their ice cream bars in a misleading 

manner. At issue, was the respondent’s marketing campaign in which the 

quantity of their ice cream bars was increased by 10 per cent. The bars were 

presented in packaging marked accordingly. The appellants argued, inter alia, 

that an injunction was justified because the “+10% ice-cream” marking—which 

occupied a quarter of the wrapper—would mislead the consumer by giving the 

impression that the increase was bigger than that advertised. The ECJ tersely 

dismissed this argument, noting that:

[Rjeasonably circumspect consumers may be deemed to know that there 

is not necessarily a link between the size of publicity markings relating to 

an increase in a product’s quantity and the size of that increase.^®

Advocate General Leger’s opinion was more enlightening. He argued that the 

“-(-10% ice-cream” marking was accurate and that “national rules prohibiting 

misleading advertising are incompatible with the principle of the free 

movement of goods when they apply to true statements which correspond to 

reality”.̂ ® He stated that “it has not been demonstrated at all that consumers 

showing normal care consistently make a connection between the size of the 

promotional markings or statements relating to an increase in the quantity

decision test and should not be seen as imposing an additional requirement. Accordingly, one should 
not get hung up about the difference in language. The overriding purpose o f both limbs o f Section 42 is 
clear: both aim to lim it the reach o f the UCPD to practices having an material economic impact on the 
consumer.

C-470/93 Verein gegen Unwesen in Handel und Gewerbe Koln eV v Mars GmbH (1995) E.C.R. I- 
1923.

Ibid. at para.26.
Ibid. at para.52.
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offered and the size of that increase”.'̂ ° He shared the Commission’s view that 

“it must also be clear to a careful consumer that a certain amount of 

exaggeration is inherent in any promotion of a product”.'*̂  Of importance was:

[W]hilst the ‘+10%’ marking is promotional, it also contains information 

intended for the consumer ... (and) ... under Community law concerning 

consumer protection the provision of information to the consumer is 

considered one of the principal requirements. Thus Article 30 cannot be 

interpreted as meaning that national legislation which denies the 

consumer access to certain kinds of information may be justified by 

mandatory requirements concerning consumer protection."*^

A similar point was made by Advocate General Mischo in Gut Springenheide, 

where he drew a distinction between the “average consumer” and the “casual 

consumer”:

[E]ye-catching but irrelevant information can be considered to fall into the 

category of correct, uncontroversial information. For instance, if a 

producer were to print on his packs the statement 'hen raised in pure 

mountain air’ or 'hen raised in the sunny South of France’, the information 

would probably be true but would have no bearing on the quality of the 

eggs. It might influence the casual consumer but would be a source of 

amusement for the informed consumer... The casual consumer does not 

pay enough attention to the fine print on a product but is more likely to be 

influenced by the colour of the pack, by the designs on the pack or by 

slogans which are so exaggerated that it is not even necessary to prohibit 

them, such as ‘the egg that will get you going for the day’."*̂

Implicit in the court’s distinction between the “average consumer” and the 

“casual consumer” is an acceptance that some consumers will be misled by 

the marketing practices in question. Hence, the criticism that this average

Ibid. at para.53.
Ibid. at para.53.
Ibid. at para.56.
C -210/96 Gut Springenheide GmbH, Rudolf Tusky v Oberkreisdirektor des Kreises Steinfurt - Am.tfUr 

Lebensmittelilberwachung (1998) E.C.R. 1-4657, at para.86

155



consumer test forgets the weakest consumers contains at least a grain of 

truth. It also becomes evident why the Commissions original proposal 

caused such division. For better or for worse, under the primary test 

vulnerable consumers are, to some extent at least, sacrificed to the interests 

of self-reliant consumers in deregulation, market integration and wider 

choice."^^

The Secondary Test

This point should not be exaggerated. The average consumer test has been 

applied by the ECJ in a way which is fluid and circumstantial. The level of 

protection given to the average consumer has varied according to the nature 

of the product which is being marketed, as well as the characteristics of the 

consumers to whom that product is being promoted.

This ‘secondary’ average consumer test, found in Article 5 (2) of the UCPD, 

has been transposed into Section 2 (2) of the CPA in the following terms:

[T]he average consumer ....when applied in relation to a particular 

commercial practice or product of a trader ..if the commercial practice or 

product is directed at a particular group of consumers, the expression shall be 

read as “the average member of that group.

The Relevance of the Product when Determining the Benchmark Consumer

S. 2 (2) CPA articulates the principle that the average consumer needs a 

different standard of protection depending on the product which he is buying 

as his level of attention is likely to vary according to the category of goods in 

question.'^® Two cases demonstrate how this modified average consumer is 

intended to operate. In Peeters 1,̂  ̂ the court held that a Belgian measure 

requiring information on labels to be in a national language was contrary to

See, S. Weatherill, "Consumer Policy”, op cit. at 700.
Ibid.
See eg Joined Cases T-183/02 and T-184/02 El Corte Ingeles v Office fo r Harmonisation in the 

Internal Market (Trade Mark and Designs) [2004] E C R 11-00965.
C-369/89 Piageme and others v BVBA Peeters (1991) E.C.R. 1-2971.
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Article 28 of the EC Treaty and Directive 79/112, which prescribes that 

information on the label of foodstuffs is to be presented in a language that is 

easily understood. The Court held that;

[A]rticle 30 of the EEC Treaty [now Article 28] and Article 14 of Directive 

79/112 preclude a national law from requiring the exclusive use of a 

specific language for the labelling of foodstuffs, without allowing for the 

possibility of using another language easily understood by purchasers or 

of ensuring that the purchaser is informed by other measures.'*®

By contrast, in its judgment in Meyhui, the ECJ took a different approach in 

its assessment of the labelling requirements laid down in Directive 69/493 on 

crystal glass. On the question of the compatibility with Art. 28 EC of the 

language requirement laid down in implementing legislation which required 

traders to specify whether glass was crystal or crystalline, the court held that:

[W]hile such a requirement constitutes a barrier to intra-Community trade 

in so far as products coming from other Member States have to be given 

different labelling causing additional packaging costs, it is justified by 

considerations relating to consumer protection since, for the two 

categories of glass in question, which are lower categories than full lead 

crystal and lead crystal, the difference in the quality of the glass used is 

not easily discernible to the average consumer and it is therefore 

necessary for him to be given the clearest information possible as to what 

he is buying so that he does not confuse a product in categories 3 and 4 

with a product in the higher categories and consequently that he does not 

pay too much.

In reaching this conclusion the court put weight on the fact that “the purchase 

of crystal glass products is not a frequent occurrence ... for the average 

consumer”.̂ ® Hence, a person who buys his daily bottle of spring water does

Ibid. at para. 17.
C -51/93 Meyhui N V  v Schott Zwiesel Glaswerke AG (1994) E.C.R. 1-3879.
Ibid. at para. 18.
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not necessarily need information in his own language to assist in his 

purchase. However, he may need such information when embarking on an 

unfamiliar purchase, such as the purchase of crystal.®’ In other words, there is 

no one standard of “reasonable and circumspect” consumer. His needs and 

expectations will depend on what he is buying.

This approach was recently endorsed by an opinion of Advocate General 

Mischoo in Gut Springenheide,^^ which was subsequently followed by the 

ECJ. The Advocate General noted that:

[T]he German courts, in case-law going back several decades, particularly in the 

competition law field, have developed the principle whereby a percentage of 10 to 

15% of consumers misled—depending on the particular case— could still be 

considered to be insignificant. Clearly, stricter criteria should be applied to 

advertising statements concerning food and relating to health and it should be 

considered that even a percentage of less than 10% of consumers misled is no 

longer insignificant. It seems to me that the guideline thus developed by the 

German courts is quite appropriate.^^

The Relevance of the Characteristics o f the Target Audience^^

Only in the case of products targeted at the general public does the average 

consumer have to be taken from the generality of consumers. Otherwise the 

standard is modified according to the group of consumers at which the 

product is aimed. If a product is aimed at a particular group the average 

consumer is drawn from that group.®® Hence, if a product is designed and only 

advertised in one country, the consumers in that country are the benchmark in 

respect of assessing the expectations that the average consumer purchasing 

that product and the expectations of consumers in other Member States are

Ibid., at 43.
C -210/96 Gut Springenheide GmbH, Rudolf Tusky v Oberkreisdirektor des Kreises Steinfurt - Amt 

fu r  Lebensmitteliiberwachung (1998) E.C.R. 1-4657.
Ibid. at paras 106-107.
See generally, Mortelmans and Watson, op. cit.

See e.g. T-360/03 Frischpack GmbH Co. KG v. Office fo r  Harmonisation in the Internal Market,', 
T-61/03 Irw in Industrial Tool Co. v. Office fo r  Harmonisation o f the Internal Market,', C-251/95 SABEL 
V. Puma AG Rudolf DasslerSport.
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irrelevant.^® However, the ECJ has also taken into account other pertinent 

characteristics possessed by the targeted audience.

Boschei^^ is an example of a case where a commercial practice was directed 

at a particular group who were held to require less consumer protection than 

ordinary consumers. At issue here was a French rule relating to the sale by 

public auction of second-hand goods which required sellers to be registered 

beforehand in the local trade register. While it was accepted that this 

requirement constituted a measure having equivalent effect to a quantitative 

restriction, it was argued that without these rules, the system of public 

auctions might not provide the consumer with a requisite amount of 

protection. The court held that;

[Njational legislation which makes the sale by public auction of second-hand 

goods from another Member State conditional upon the prior entry of the 

undertaking which owns the goods offered for sale in the trade register at the 

place of the sale is incompatible” with Art.28 of the Treaty.^®

The consumer protection argument was rejected on the basis that “[t]he 

system of public auctions, as described in the documents before the Court, 

usually involves buyers who are specially informed.” ®̂

By contrast, in Buet^°Xhe ECJ held that a French prohibition on the doorstep 

selling of educational material was not incompatible with Art. 28 of the Treaty. 

The court accepted the French argument that this measure was justified on 

the grounds of consumer protection. To that end the court found it necessary:

[T]o point out that there is greater risk of an ill-considered purchase when 

the canvassing is for enrolment for a course of instruction or the sale of

T-l 17/02 Grupo E l Prato Cervara, SL v. Office fo r  Harmonisation in the Internal Market,
C-239/90 SCP Boscher, Studer et Fromentin v SA British Motors Wright and others (1991) E.C.R. I- 

2023.
Ibid. at para.24.
Ibid. at para.20. See also joint cases T-l 17/03 and T -l71/03 New Look Ltd  v. Office fo r  

Harmonisation in the Internal Market.
“  C- 382/87 R. Buet and Educational Business Services (EBS) v Ministere public  (1989) E.C.R. 1235.
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educational material. The potential purchaser often belongs to a category 

of people who, for one reason or another, are behind with their education 

and are seeking to catch up. That makes them particularly vulnerable 

when faced with salesmen of educational material who attempt to 

persuade them that if they use that material they will have better 

employment prospects.®^

Similarly, in A Punkt Schmuckhandels v' Claudia Schmidf^ the ECJ held that 

EC law did not preclude a non-discriminatory national provision by which 

Austria prohibited the selling of jewellery in a doorstep-selling situation. 

Rather it was for the national court to decide whether the measure was a 

restriction on market access and if so whether the measure was a 

proportionate restriction on market access in the interests of consumer 

protection. As Weatherill puts it:

[T]he Court was prepared to accept the relevance in justifying restrictions of 

the potentially higher risk to consumers of being cheated by lack of 

information, impossibility of comparing prices and exposure to psychological 

pressure to buying in such a setting. This was context specific consumer 

protection -  and it was treated as such by the European Court.®^

Is there a margin of appreciation for national courts?

In recent cases before the European court in which the average consumer 

test has been employed, the ECJ has made clear that social, cultural and 

linguistic factors may lead to differing standards of regulation being justified in 

different Member States. This approach is enshrined in Recital 18 UCPD, 

according to which courts are obliged to take into account “social, cultural and 

linguistic factors”.®'* This jurisprudence has also resulted in Member States

Ibid. at para. 13.
“  C-441/04 [2006] E C R 1-2093.
“  S. Weatherill, “Who is the Average Consumer”, op cit., at 132.
^  A bold interpretation of this provision would allow Member States to provide for higher levels of 
consumer protection where consumers expect such protection in accordance with their own cultural 
traditions. However, this interpretation would clearly undermine the rationale behind maximum 
harmonisation and the internal market dimension of the UCPD. More plausibly, the statement is as an
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being given a certain nnargin of appreciation in deternnining ‘hard cases’ where 

the clash between the interests of free connpetition and market regulation may 

not be easy to resolve.

In CZ/n/qft/e®  ̂Advocate General Gulmann argued in favour of this approach. In 

Clinique, an injunction was sought to prevent the marketing of the defendant’s 

eponymous facial cream on the grounds that consumers might think that the 

product had medicinal properties. Responding to the Commission’s argument 

that the grant of an injunction in such circumstances would violate Article 28 

EC, Advocate General Gulmann submitted that:

[T]he Commission fails to take sufficient account of the fact that the 

starting point, according to the case-law of the Court, Is that it is for the 

individual Member States to decide the degree of protection they deem to 

be correct with a view to safeguarding the matters which under Article 36 

[now Article 30] of the Treaty and the Court's case-law may properly be 

taken into consideration by the Member States—even though the rules 

adopted may give rise to barriers to trade ... It should be noted in this 

connection that, as just mentioned above, under Community law it is 

primarily a matter for national legislatures to determine the level of 

protection desired in each country. Moreover, as already mentioned, 

there may be specific differences in linguistic, social and cultural 

conditions which have the result that something which does not mislead 

consumers in one country may do so in another.... It is therefore in my 

opinion not possible in this case to state from the outset that a ban on the 

proposed marketing of the products would be unnecessary within the 

meaning of Article 30 to attain the level of protection intended under 

German law if the market research survey envisaged by the national 

court were to show that the specified percentage of German consumers 

would be misled as to the characteristics of the products in question.^

Although this opinion was not followed, it impacted on later decisions where

elegant variation on the general principle that the average consumer test must be modulated according 
to the consumers targeted by the commercial practice.

C -315/92 Verband Sozialer Wettbewerb eV  v Clinique Laboratoires SNC et Estee Lauder Cosmetics 
GmbH (1994) E.C.R. 1-317.
^  Opinion of AG Gulmann, op cit., at paras 24—26.
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the ECJ increasingly delegated decision making in respect of ‘hard’ consumer 

protection cases to national courts. The Lauder case®^ is a good example of 

this. In Lauder {he question arose, as to whether Lancaster could market a 

cream for skin in Germany using the term “lifting”. Lauder argued that this 

term was misleading because it gave purchasers the false impression that the 

use of the product would obtain results, which in terms of their overall lasting 

effects, were identical or comparable to surgical lifting.

Although the court held that “at first sight, the average consumer— reasonably 

well informed and reasonably observant and circumspect—ought not to 

expect a cream whose name incorporates the term 'lifting' to produce 

enduring effects”, it left it to the Member States to determine, in light of all the 

relevant factors, whether that was the position in this case.®® That was 

because:

[S]everal considerations must be borne in mind. In particular, it must be 

determined whether social, cultural or linguistic factors may justify the 

term ‘lifting’, used in connection with a firming cream, meaning 

something different to the German consumer as opposed to consumers 

in other Member States, or whether the instructions for the use of the 

product are in themselves sufficient to make it quite clear that its effects 

are short-lived, thus neutralising any conclusion to the contrary that
69might be derived from the word ‘lifting’.

As Advocate General Fennelly explained:

The national court may need therefore to consider whether, from a 

linguistic perspective, the use of the English word lifting rather than a 

German word with the same or a similar connotation is apt to mislead 

German consumers. It should, however, also take into account the fact 

that the use of the word does not appear to have given rise to cause for 

concern in other Member States, even those where German is the 

national or a widely spoken language. As for social or cultural factors, the

C-220/98 Estee Lauder Cosmetics GmbH & Co. OHG  v Lancaster Group GmbH (2000) E.C.R. I- 
117.

Ibid. at para.30.
Ibid. at para.29.
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national court has not averted in its order for reference to any 

peculiarities liable to render German consumers more susceptible to 

being misled by the word lifting than consumers in other Member States, 

but it is for it to assess whether any such factors actually exist and, if so, 

whether they influence the inferences drawn by German consumers on 

seeing the word.

So not only did the court stress the importance of diverse “social, cultural and 

linguistic” traditions in assessing the effect of a practice on the “average 

consumer”, it also re-emphasised the constitutional division between the ECJ 

and national courts, in which the latter is the ultimate arbiter of fact. As 

Advocate General Fennelly stated :

[u]nder the system of the Treaty, [the] task of ensuring uniform application 

of general provisions such as those found in the 1976 Directive devolves 

on the national courts. Thus, notwithstanding the earlier willingness of the 

Court occasionally, where the evidence and information before it seemed 

sufficient and the solution clear, to settle [...] the issue itself rather than 

leaving the final decision for the national court, I am convinced that such 

departures from the normal division of competence between national 

courts and the Court of Justice in preliminary-reference cases are 

inappropriate and, in the light of the development at Community-law level 

of a test that enables the proper degree of protection of consumers to be 

determined by national courts, unnecessary. In cases such as that in the 

main proceedings, the Court should henceforth confine itself to 

interpreting Community law and providing guidelines for its application by 

the national court. The ultimate application of Community law and, thus, 

final decision in respect of alleged misleading or confusing product claims 

should be made by the national court.

This may not be so in all cases. Where the facts are clear there is a 

tendency for the ECJ to go beyond “providing guidelines”. However, 

recently, and particularly in the context of “hard cases” in this area, the 

trend of allowing national courts to decide the “facts on the ground” is
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undeniable/^

PART III: THE VULNERABLE CONSUMER TEST

One oft-voiced criticism of the ECJ’s average consumer jurisprudence is that 

the ECJ “expects too much of Its average consumer and that it therefore 

underestimates the harm that may be done to the consumer interests by the 

elimination of national measures and the consequent release on to the market 

of novel cross border practices and p r o d u c t s .T h i s  criticism is sometimes 

predicated on developing research from behavioural economists, which 

indicates that consumers are far less rational than traditional economic 

models suggest/^

A closer analysis of the case law suggests that this objection is ill-conceived. 

The “average consumer test” is actually quite flexible and allows for more 

rigorous consumer protection where the circumstances warrant it. The ECJ 

has recognised that there is no homogeneous “European consumer”; that “the 

facts on the ground” vary amongst Member States and that the existence of 

different linguistic, social and cultural conditions justify some variance in 

standards across the Community. There also appears to be, in this context, an 

increasing emphasis on the constitutional division between the ECJ and 

national courts, in which the determination of these “facts on the ground” is left 

to the national courts. There seems no reason why, in exercising the margin of 

discretion given to them, the courts of Member States cannot take into 

account the developing insights of behavioural economics in order to decide 

whether a commercial practice distorts real world consumer decision making.

™ In this respect, see C-405/98 Konsumentombudsmannen (KO) v Gourmet International Products AB 
{GIF) (2001) E.C.R. 1-1795. This trend is confirmed by the recent decision in Freiburger 
Kommunalbauten v. Hofstetter (2004) 2 CMLR 13 where the Court held that “it is for national courts 
and authorities to exercise their own faculty of judgement...to determine the reaction of the average 
consumer in a given case”. See also C-441/04 A Funkt Schmuckhandels v Claudia 5c/imzJ?[2006] ECR 
1-2093.

See S. Weatherill, “Who is the Average Consumer?”, op cit., at 129.
See, Incardona and Poncibo, “The Average consumer, the Unfair Commercial Practices Directive, 

and the Cognitive Revolution”, (2007) 30 JCP 21. See also Chapter 1, “The Rationale for Intervening 
in the Consumer Marketplace.”

164



A more valid objection to the average consumer test is that it is essentially 

market oriented; it is does not take into account equitable considerations, 

such as protecting vulnerable consumers. Under the second modulation of the 

average consumer test, commercial practices are examined from the 

perspective of the group of consumers at which the product or commercial 

practice is aimed. Hence, if a product or a commercial practice is aimed at a 

particularly vulnerable group of consumers, that vulnerability can be taken into 

account at a general level. But in overall terms, the modulations of the 

average consumer test in the CPA that reflect previous EC law are designed 

to protect against market failure.

Although, the second modulation is flexible enough to allow for the protection 

of vulnerable consumers in certain circumstances, it does so to prevent 

market failure - a market oriented approach to consumer protection requires 

one to judge the desirability of a commercial practice from the perspective of 

those consumers who are targeted by the practice. If the targeted consumers 

are particularly vulnerable, the modulated average consumer test can only 

protect the average member of that group. Moreover, where a product or a 

practice is aimed at the generality of consumers, under established average 

consumer case-law the effect of that practice on vulnerable consumers is not 

taken into account. In these respects, the traditional “average consumer” 

jurisprudence favours liberalisation over protection of the vulnerable/^ The 

Commission’s original proposal in respect of the “causation” standard to be 

used in the UCPD was merely a reflection of this jurisprudence.

As we saw previously in Chapter 1, there is an inherent conflict at the heart of 

consumer protection between the goals of efficiency and perfectly competitive 

markets and the goals of equity and fairness. The most difficult issue facing 

policy makers in consumer protection law is how to weigh up the harm a 

commercial practice may cause the vulnerable against the general benefits of 

liberalising market practices. The Commission’s original proposal in respect of 

the causation standard to be used in the UCPD was predicated on efficiency

C. Twigg Flesner, D. Parry, A. Nordhausen and G  Howells, op cit., at 26.
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based rationales. Article 5 (3) UCPD, which was brought in by amendment of 

the Commission's original proposal, sought to re-allign this balance. The 

provision can be seen as a response to the view that the other modulations of 

the “average consumer” test “tip the balance away from legitimate social 

protection towards a deregulated free market economy in which standards of 

consumer protection depressed”.̂ *̂

Section 2 (2) of the CPA transposes Article 5 (3) in the following way;

[l]f the commercial practice or the product is a practice or product that would 

be likely to materially distort the economic behavior only of a clearly 

identifiable group of consumers whom the trader could reasonably be 

expected to foresee as being particularly vulnerable because of their mental 

or physical infirmity, age or credulity the expression (average consumer) shall 

be read as the average consumer of that vulnerable group.

The Television Without Frontiers Directive singles out minors as a group 

which may require a higher standard of legal protection than other groups in 

socie ty.H ow ever, the vulnerable consumer test in the UCPD is, prima facie 

at least, far broader in scope than anything previously enacted. The use of 

such a provision represents a new departure for EC consumer protection law, 

although what impact it will have is difficult to predict.

s. Weatherill., “Consumer Policy”, op cit., at 700.
Art. 16 of the Television Directive 89/522/EEC (as amended by Directive 97/36/EC) states that: 

“Television advertising shall not cause moral or physical detriment to minors, and shall therefore 
comply with the following criteria for their protection: (a) it shall not directly exhort minors to buy a 
product or a service by exploiting their inexperience or credulity; (b) it shall not directly encourage 
minors to persuade their parents or others to purchase the goods or services being advertised; (c) it shall 
not exploit the special trust minors place in parents, teachers or other persons; 
(d) it shall not unreasonably show minors in dangerous situations.”
Article 22 states that:
“ 1. Member States shall take appropriate measures to ensure that television broadcasts by broadcasters 
under their jurisdiction do not include any programmes which might seriously impair the physical, 
mental or moral development of minors, in particular programmes that involve pornography or 
gratuitous violence.
2. The measures provided for in paragraph 1 shall also extend to other programmes which are likely to 
impair the physical, mental or moral development of minors, except where it is ensured, by selecting 
the time of the broadcast or by any technical measure, that minors in the area of transmission will not 
normally hear or see such broadcasts.
3. Furthermore, when such programmes are broadcast in unencoded form Member States shall ensure 
that they are preceded by an acoustic warning or are identified by the presence of a visual symbol 
throughout their duration.”
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Aspects of the provision are vague and could be interpreted in a way that 

would significantly inhibit standard marketing practices. As Twigg Flesner, 

Howells, Parry and Nordhausen observe:

Are all practices to be banned if the trader can foresee an unfair impact on 

the mentally III, for instance? How is credulity to be defined? Is everyone of 

less than average intelligence to be taken into account by the trader? How 

can you identify a group as lacking credulity? On what basis is this group to 

be identified and should this be a reason for modifying the average standard? 

Does this mean that if a trader could foresee that some fool might 

misunderstand what he is saying then making the statement becomes an 

unfair practice? ...What can be done to prevent the test slipping down to 

merely judging the standard by that of the most vulnerable in all 

circumstances even where this would not be appropriate?^®

But the possibility of the vulnerable consumer test being used to justify 

intrusive restrictions on commercial practices should not be exaggerated. The 

provision must be read in accordance with the market-oriented objectives of 

the UCPD and the principle of proportionality. Although, there are elements of 

ambiguity inherent in the provision, overall the wording is restrictive. It will only 

apply where a practice “reaches the generality of consumers”. The practice 

must harm “a clearly identifiable group”. Its effect must also be reasonably 

forseeable. In applying the provision a court can only take into account 

vulnerabilities resulting from mental or physical infirmity, age or credulity. 

Vulnerable groups of society, who cannot fit into this pigeonhole and whose 

economic decisions are foreseeably distorted by commercial practices, may 

find it difficult to gain protection under the CPA.

In addition, the provision “is without prejudice to the common and legitimate 

advertising practice of making exaggerated statements or statements which 

are not meant to be taken literally”. This fundamentally cuts down on the

Op cit., at 24.
Moreover, not only do the categories of potentially vulnerable people simply not share a common 

level of vulnerability, one might question whether some categories warrant protection at all? Will a 
consumer's physical infirmity get in the way of him/her making a sound transactional decision?; See 
further Twigg Flesner,, Howells, Parry and Nordhausen, op cit., at 23.
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protection afforded to vulnerable consumers under Article 5 (3) UCPD and 

implies that the vulnerable consumer test still contains a relatively similar 

materiality test to that contained in the other two modulations.

Vulnerable Consumers and Free Commercial Speech

Moreover, courts will have to interpret the test in a way that is compatible with 

fundamental human rights, particularly freedom of expression. The European 

Court of Justice -  taking a broadly equivalent approach to that taken by the 

European Court of Human Rights (“ECHR”) -  has accepted that the freedom 

of commercial expression is of less significance than freedom of political or 

artistic expression^® and has allowed Member States a significant margin of 

appreciation in the regulation of “the complex and fluctuating area of unfair 

competition.” However, this margin of appreciation is not without its limits.®° 

As the ECHR held in Krone Verlag Gm.b.H & Co K.Gv Austria:

[F]or the public, advertising is a means of discovering the characteristics of 

services and goods offered to them. Nevertheless, it may sometimes be 

restricted, especially to prevent unfair competition and untruthful or 

misleading advertising. In some contexts, the publication of even objective, 

truthful advertisements might be restricted in order to ensure respect for the 

rights of others or owing to the special circumstances of particular business 

activities and professions. Any such restrictions must, however, be closely 

scrutinised by the Court, which must weigh the requirements of those

Vgt Verein gegen Tierfabriken v Switzerland [2001] ECHR 24699/94, at [66]
“The Court recalls that freedom of expression constitutes one of the essential foundations of a 
democratic society and one of the basic conditions for its progress and for each individual's self- 
fulfilment... As set forth in Article 10, this freedom is subject to exceptions. Such exceptions must, 
however, be construed strictly, and the need fo r any restrictions must be established convincingly, 
particularly where the nature of the speech is political rather than commercial.”

See, in particular, Case C-71/02 Herbert Kam er Industrie-Auktionen v. Troostwijk GesmbH , (2004) 
2 C.M.L.R. 5 at para 51-52, where the ECJ held that in the exercise of freedom of expression unrelated 
to 'discussion of public interest', review should be limited to an examination of reasonableness and 
proportionality of the interference, taking into account the legitimate goals of consumer protection and 
fair trading. Krone Verlag Gm.b.H & Co K .Gv Austria (ECHR) 11 December 2003 Application no. 
39069/97, at para 30. See also Casado Coca v. Spain, (1994) 18 EHRR 1 judgment of 24 February 
1994, Series A no. 285-A, p. 28, and Jacubowski v. Germany, (1995) 19 EHRR 64 judgment of 26 May 
1994, no. 15088/89.

In particular, see the approach in C-368/95 Vereigte Familiapress Zeitungverlags-und Vertriebs 
GmbH V. Heinrich Bauer Verlag, (1997) ECR I -  3689.
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particular features against the advertising in question; to this end, the Court
81must look at the impugned penalty in the light of the case as a whole. 

Vulnerable Consumer Test: Conclusion

How the vulnerable consumer test will operate in practice is difficult to predict. 

There is a theoretical conflict behind the rationale of Article 5(3) UCPD- 

protecting the vulnerable -  and the rationale of the ‘ordinary’ average 

consumer test -  which is, generally speaking, the liberalisation of marketing 

practices save where they cause market failure. Ultimately, this conflict will 

have to be resolved by national courts and the ECJ.

If the ECJ continues to allow national courts a ‘margin of appreciation’ in their 

resolution of consumer policy disputes, one might expect the ambiguities 

inherent in the vulnerable consumer test to be relied on by those Member 

States with a tradition of affording consumers a higher level of protection than 

the UCPD, in order to sidestep the market oriented approach to causation that 

the other two modulations of the average consumer test require. Whether 

such attempts are successful will depend on the ECJ’s continued willingness 

to devolve the application of the causation issue to national courts. The 

stronger legal argument is that the vulnerable consumer test would not justify 

courts taking a significantly different approach to causation than they would 

under established “average consumer” jurisprudence.

PART IV: THE IMPACT OF THE CAUSATION TEST ON IRISH LAW

Introduction

In Part I of this Chapter we saw how an approach to causation which focuses 

on the economic detriment caused to a consumer by a practice will have to be 

taken as a result of the “transactional decision” element of the causation test 

in the CPA. In terms of how economic detriment will be measured, we saw in 

Part II how the focus of the causation test in the CPA will be on the effect of a

Op cit., at para 31.
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commercial practice on the economic behaviour of a reasonably well-informed 

and reasonably observant and circumspect consumer.

What will be the effect of incorporating this new causation test into Irish law?

In Chapter 2 we saw how the most significant measure regulating traders in 

the field covered by the UCPD, related to the prohibition on the use of false 

and misleading trade descriptions under the Merchandise Marks Acts 1887- 

1978 (“MMA”). Hence, in terms of comparing the approach taken to causation 

under the UCPD with that which was previously taken, an examination of how 

the previous law regulated misleading actions is appropriate.

Previous offences relating to misleading actions were contained in the MMA. 

Like the CPA, the determination of whether a breach of a trade description 

was false or misleading was dependent on the application of a causation test. 

Under Section 3 (1) of the MMA the application of a false trade description to 

goods or sale or supply of a good to which a false trade description applied, 

prima facie attracted criminal liability where the impugned trade description 

was false in “a material respect.”®̂ Following similar changes to the U.K. 

Trade Descriptions Act 1968 (“TDA”), the reference to “material respect” was 

amended by Section 2 (2) of the Consumer Information Act 1978 (“CIA”). 

Accordingly the definition of “false trade description” in the MMA was to be 

construed “as if the references to false in a material respect were references 

to false to a material degree and included references to misleading to a 

material degree.”®̂ There is no reported Irish case law directly relating to 

these provisions. Hence, one must rely on case-law from the equivalent 

provisions in the U.K. This case -law  is inconsistent. But it is possible to 

distinguish between two different approaches to the issue of causation.

The Trader Oriented Approach to Causation

By contrast to the new approach to causation which will be taken under the 

CPA, the original legislative intention behind the Merchandise Marks Act 1887

Section 3(1)  Merchandise Marks Act 1887.
Section 2 (2)(a) Consumer Information Act
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was to take a trader-oriented approach to the issue of causation. The rationale 

behind Section 3 (1) of the 1887 Act was:

[T]o remove a difficulty which I may state in this way: Supposing a tradesmen 

exposed for sale certain goods, calling them, for instance woollen goods, and
there was a one per cent...percentage of some other substance, it was held
to be extremely undesirable to bring that tradesman under the penal clauses 

of the Bill.®̂

The intention of the legislature, therefore, was to determine the causation

issue by reference to the question of how ‘bad’ the behaviour of the trader

was, as opposed to looking at how the trader’s conduct interfered with the 

economic decision making of consumers’. Although in most instances these 

issues would coincide, the question of what was false ‘in a material respect’ 

related to the gravity of the traders misdescription, rather than the effect which 

that misdescription might have on a reasonable consumer.

A number of judicial pronouncement about the nature of the TDA (which has 

an identical causation test to that of the Merchandise Marks Acts 1887-1978) 

support the conclusion that causation would be determined by reference to 

the gravity of the traders conduct. In Ashurst v' Hayes and Benross Trading Co 

it was held that where a trade description was false,

[a] defendant cannot escape responsibility merely because it is likely that the 
average person would not be misled by the false trade description he has 

applied to goods.

R »/. Southwoocf^ illustrates the difference between a consumer orientated 

approach to causation and a trader oriented approach. In the case at issue, 

the appellant, upon buying a number of used cars for resale, had turned back 

the odometer of each car. In each case the invoice handed to the purchaser 

had a disclaimer that ‘we do not guarantee the accuracy of the recorded

Minutes o f Evidence Taken Before Select Committee o f Merchandise Marks (1862) Amendment Bill, 
22"'* April 1887, paragraph 159.

Ashurst V Hayes and Benross Trading Co Ltd (1974, unreported).
[1987] 3 All ER 556.
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mileage’. In addition, the odometer had a sticker attached to it which repeated 

the same message and added ‘to the best of our knowledge and belief, 

however, the mileage is incorrect.’ After being convicted of ten counts of 

contravening section 1 (a) of the TDA (analogous to Section 2 (1) of the 

Merchandise Marks Act 1887), the appellant appealed. One of his arguments 

was that in regard to one count, the mileage had been reduced so much that 

no one would be misled by it. Rejecting this argument Lord Lane CJ held that:

[Ajpart from the difficulty which it would present to the jury ...of deciding what 

is a sufficiently low figure, the fact that no-one was misled, or was likely to be 

misled, is an irrelevant consideration. It seems that the person who ‘zeroes’ 

the instrument is applying a false trade description just as much as the man 

who reduces the reading to say, 15,000 miles.®^

The Consumer Oriented Approach to Causation

This trader oriented causation test has taken place where a trade description 

was patently false, rather than there being a doubt as to whether it was false. 

In the latter situations, the causal analysis has focused on the possible impact 

of the practice on consumers.®® In order to determine whether a trade 

description was false or misleading “to a material degree”, the courts did not 

operate some sort of de minimus rule which focused squarely on the degree 

of falsehood engaged in by the trader®^, rather the question was the effect 

which a practice may have on the mind of an ordinary man to which it was 

directed.

This was a question of fact which was determined by judges on the basis of 

their knowledge and experience of the world. As Bingham L.J. held in 

Dixon’s Ltd  \ /  Barnetf^:

Ibid., at 564.
** Twigg-Flesner, Howells, Parry and Nordhausen, op cit., at 28; Donnelly v Rowlands [1971] 1 A ll ER  
9, p er  Lord Parker CJ.

See e.g. Harrison v. Freezemaster (1972) M R  75 , Kensington and Chelsea LBC v. Riley (1973) RTR  
212 .

Re Clarkson’s Holidays (1972) Crim. L.R. 653.
[1998] 153 JP 268.
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[I]t is for them [the magistrates] to put themselves in the position of the 

ordinary high street shopper and decide as a matter of fact whether this trade 

description was misleading or not.

In doing this:

[T]he court must be sure that...the description was likely to mislead the 

average reasonable member of the public, and that means, of course the 

shopping public. It is important that we should remember that we are dealing 

with the average person. It is not enough that we should be sure that an 

unusually careless person might be misled...(or) a person who is dyslexic, 

illiterate, short-sighted, or of less than average intelligence®^

In contrast to the CPA, there was no threshold “transactional decision test”. 

The question of whether a practice would nnislead and was therefore illegal 

was not explicitly dependent on whether the deception interfered with the 

consumer’s economic decision making. However, although the language of 

“transactional decision” was never explicitly invoked, the case law worked off 

the premise that it was the economic interests of the “shopping public” that the 

law should protect.

At issue in the recent case of Brian Roy Lewin v Purity Soft Drinl<.^^ was an 

alleged false trade description relating to the marketing of two bottles of 

cranberry and blackberry juice drink. The labels on the bottles shared a 

common format. In the centre there was a picture of the fruit in question under 

the words “Blackcurrant Juice” or “Cranberry Juice” with the word “burst” 

underneath. To the left of this representation was a box which specified the 

typical calorific values of the drinks per 100ml, and underneath the box 

contained wording that included the words “a refreshing juice-based drink” 

and a list of ingredients that included the particular fruit juice, blackcurrant or 

cranberry, followed by a percentage. While these percentages were correctly 

stated, it was argued that the labels “Cranberry Juice” and “Blackberry Juice” 

were misleading in as much as they signified that the drinks were 100 per

Burleigh v. Van Den Bergh and Jurgens Ltd. (1987) BTLC 337 at 339.
[2004] E.W.H.C. 3119.
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cent fruit juice.

The Court upheld the decision of the magistrate that a reasonable consumer 

faced with the product would be expected to read it as a whole including the 

ingredients’ list and would be familiar with the idea that the ingredients’ list is 

likely to appear on the label. The ingredients’ list would therefore be effectively 

brought to the notice of the person to whom the goods may be supplied. The 

Court held that:

[l]t is clear from the justices’ conclusion that the test they applied was 

whether a reasonable consumer would be misled, and I can see nothing 

wrong with such an approach. The answer they gave to the question was 

one which, in my opinion, they were entitled to give.®“

Hence, under this approach if the ordinary person would be deceived it does 

not matter if the particular purchaser was not deceived, or that there has been 

no purchaser at all.®^

Moreover, just as under the second modulation of the average consumer test 

under the CPA, under the previous law the characteristics of the “reasonable 

consumer” depended on the circumstances. In London Borough of Southwark 

\/ Time Computer Limited, i t  was argued that the respondents applied by 

means of a pictorial representation in “What PC” Magazine, a misleading 

trade description to goods, namely a computer which was depicted with boxes 

of software when in fact the software discs and the manual were not to be 

supplied. The magazine contained a 20 page-advertising brochure devoted 

solely to the advertisements and offers for sale of the defendant's products. 

However, there were a number of allusions throughout the manual that “all 

software applications are pre-loaded. Pack shots are shown for illustration

Ibid. at para.17. Cf. however, Doble v David Greig Ltd [1972] 2 All ER 195 per Forbes J:
“If  it is reasonably possible that some customers might interpret the label as an indication of that kind, 
it seems to me that an offence is committed, even though many more customers might, in fact, take the 
opposite view.”
® As MacKenna J held 'mChidwickv Beer[\91A]KVRA\5:
“It is a mitigating circumstance that the buyer was not deceived by the representation contained in the 
advertisement which is the basis of the charge. The matter may be taken into account by the justices in 
considering the penalty, but it is not a defence to the charge.”

(1997) E.W.H.C. Admin. 640 (July 7, 1997).
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only. Printed manuals and back-up discs are available as options.”

In reviewing the Magistrate’s decision that there had been no false trade 

description, Henry L.J. stated that:

[W]hen one looks at the way she approached it and the conclusion that 

she reached, she rightly recognised that the question was not whether 

the individual purchaser was misled, but whether the reasonable 

customer might have been likely to be misled. She dealt with the 

reasonable customer in the context of someone buying a computer, and 

sensibly approaching the purchase of that computer through buying a 

specialist magazine to assist him in the choice and, in those 

circumstances, acquainting himself with the brochure. She concluded 

that, considering the nature of the advertisement within the brochure and 

the nature of the magazine in which it was contained, the pictorial 

representation did not constitute a false trade description.®^

Henry L.J. rejected the argument that the Magistrate “ought to have attributed 

rather less care to the reasonable customer than she did”.®® He held that;

[S]he was right to ask the question, in relation to the reasonable 

customer. It seems to me that she was also right to approach that, on the 

basis of what the reasonable customer, approaching it through this 

particular trade medium, what could be expected of him approaching it 

through this trade medium. She was entitled, finally, to look at the 

brochure as a whole because the reasonable customer would consider it
99as a whole.

Accordingly, “it was not perverse of her to come to the conclusion that by 

reason of the nature of the advertisement within the brochure and the nature 

of the magazine in which was contained the pictorial representation did not 

constitute a false trade description”.

Ibid. at para. 15. 
Ibid. at para. 16. 

^  Ibid. at para. 17. 
Ibid. at para. 19.
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In addition, following from the notion of the ordinary consumer as 

“reasonable”, common law courts have accepted that latitude has to be given 

for trade “puff” which reasonable consumers should discount as meaningless. 

For example, \n R v Jones, i t  was held that no reasonable man should 

suppose that the words in “immaculate condition”, when used in relation to a 

14-year-old Jaguar bought on the cheap, meant that the car was in all 

respects similar to a new car. In order to draw the line between “mere puff” 

and misleading statements, the question was whether a reasonable man 

would take the claim being made as a serious claim or not.^°^

Impact o f the Causation Test on Irish Law: Conclusions

A number of important conclusions can be derived from this examination of 

‘causation’ under the Trade Descriptions Act 1968, in terms of the impact that 

UCPD’s causation test may have on Irish law. Firstly, since the emphasis of 

the causation test of the CPA focuses on the effect of a commercial practice 

on a consumer rather than the egregiousness of the practice itself, decisions 

such as Southwood can no longer apply, although it may be possible to reach 

similar results through a different method of analysis.

Secondly, assuming that the vulnerable consumer test will have a minimal 

impact, the causation test does not seem to require much by way of change to 

the traditional, market orientated approach to causation. The causal analysis 

undertaken in many cases under the TDA (which is substantively equivalent to 

the MMA) essentially corresponds with the approach required by the CPA. 

These cases under the TDA worked from the premise that the validity of 

commercial practices should be judged from the perspective of a reasonably 

robust consumer, whose economic autonomy the law must protect.

The reasonable consumer under the previous law, like the average consumer 

under the CPA, was conscious of the “exaggeration inherent in any promotion

(1974) Crim. L.R. 137.
De Beers Abrasive Products v. International GeneralElectric Corporation o f  New York Ltd. (1975) 

2 All ER 599.
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of a product”. Like the average consumer, the reasonable consumer was a 

hypothetical construct, derived largely from judicial experience rather than 

opinion polls or other expert evidence. Evidence of actual consumer 

behaviour informed how the test was applied, but it did not determine the 

issue. Like the average consumer, the reasonable consumer, was not a static 

concept. The reasonable consumer’s level of curiosity and circumspection 

varied depending on the nature of the product, the nature of the practice 

practice and to whom the practice is addressed.

Conclusion

It is submitted that use by the Irish courts of the “average consumer” test in 

assessing whether an unfair commercial practice has occurred under the CPA 

will not lead to fundamentally different results than if the more familiar 

“reasonable person” formula were used. In broad terms, as with the previous 

law, the causation test used for assessing the legality of practices under the 

CPA, is based on ensuring the efficiency of markets, rather than their equity. 

Moreover, judged from this efficiency perspective, the causation test in the 

CPA improves existing law. Analysing whether a commercial practice 

negatively effects consumer behavior is made an express precondition on 

prohibiting that commercial practice. This is undoubtedly preferable than the 

invisible balancing act that common law judges engaged in under the MMA 

and should lead to more consistent results.

More significantly, the causation test in the CPA provides a platform for a more 

focused approach. The three modulations of the average consumer test 

contained in the CPA bring into focus the fact that the “causation” test must 

always be applied in a way that is context specific. An examination of how 

equivalent concepts have been dealt with by the ECJ suggests that the 

causation test does not exclude national courts from being receptive to cogent 

arguments about the limits of consumer capability based on empirically 

verifiable evidence.

See also, Weatherill, “Who is the Average Consumer?”, op cit.
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On the contrary, the effects-based approach taken towards causation requires 

national courts to take into account the fact that the level of protection which a 

consumer should be afforded must vary depending on the nature of a 

commercial practice and to whom it is addressed. In practice, this may lead to 

a more empirical approach being taken towards the regulation of commercial 

practices in Ireland, with more reliance on expert evidence.

In this regard, one should not discard a possible role for behavioural 

economics in problematizing the capabilities of the average consumer in 

specific cases. This may mean some departure from the neo-classical 

approach towards consumer capabilities that has been traditionally relied on 

and which has been criticised by behavioural economists as imparting onto 

the notional consumer an unrealistic standard of intelligence, awareness and 

curiosity. The causation test, however, offers little for those who believe that 

consumer law should serve an equitable function. When looked at in light of 

earlier case law, the supposedly novel “vulnerable consumer” test in the 

UCPD adds little.
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CHAPTER 6: THE REGULATION OF ACTIVELY 

MISLEADING AND AGRESSIVE COMMERCIAL

PRACTICES

Introduction

Mary buys a second-hand Mercedes from her local car dealer. It’s a lovely blue 

colour, has clocked up about 50,000 miles and is equipped with an electronic 

sunroof and power steering. Unfortunately for Mary, three months later the 

engine blows. Mary brings the car to a mechanic. The mechanic tells her that the 

car was an ex -rental and had probably done about 200, 000 miles. The 

odometer, he says, has been tampered with.

One afternoon when he is at home watching the Premiership, the pipes in John’s 

toilet burst. He needs them to be fixed urgently because he is having a dinner 

party later that evening. He gets out the Yellow Pages and rings a local plumber 

and they negotiate a price. The plumber starts the job but after an hour says that 

he’s got something to attend to and that he’ll come round in a couple of days to 

finish off the job. He’ll stay, but only if John doubles his money.

These commercial practices may sound all too familiar. As we saw in Chapter 2, 

misleading commercial practices have been controlled through a combination of 

public and private law for nearly a century and a half. Similarly, Irish private law 

(though not public law) protected consumers from various forms of aggressive 

commercial practices.

The focus of this chapter is on how the CPA regulates actively misleading and 

aggressive commercial practices. The regulation of misleading omissions under 

the CPA is dealt with in Chapter 7. Actively misleading commercial practices are 

regulated by Sections 42, 43, 44, 45 and 55 (1) of the CPA and directly replace
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the legislation which previously regulated misleading practices in Ireland through 

public law. Aggressive commercial practices are regulated by Sections 52, 53, 54 

and 55 (2) of the CPA. In many respects, the provisions on aggressive and 

misleading commercial practices in the CPA reflect ideas about fair trading that 

have long since been regarded as orthodox in this jurisdiction. Even at the height 

of the nineteenth century, the notion that persons of full capacity should be free 

to make any contract they wanted was qualified by the requirements that those 

contracts were voluntarily and autonomously concluded, rather than being the 

result of fraud or coercion.

It is argued that the CPA improves on this orthodoxy in a number of respects. It is 

argued that the CPA rationalises the regulation of misleading consumer practices 

in Ireland. It is also argued that the failure of the previous law to subject 

aggressive commercial practices to direct regulatory control was an approach 

that could no longer be justified. In this respect, the CPA fills a lacuna that 

existed in Irish consumer protection law.

To this end, Part I of this chapter contrasts the opacity of the previous law 

regulating misleading practices with the simplicity of the new framework. In 

addition, Part I looks at how the CPA moves away from regulating misleading 

practices through narrow, ‘form based’ rules. By way of example, it examines the 

way in which own price comparative advertising is regulated under the CPA.

Part II looks at specific examples of how the new framework regulating 

misleading practices improves on the old law. This part shows how the CPA 

provides a more consistent framework in which to deal with actively misleading 

practices. One misleading practice which was a major source of concern before 

the enactment of the CPA was pyramid selling. Part II examines how the CPA 

deals with a number of problems which had emerged with the previous law in this 

area.
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Part III analyses the regulation of aggressive connmercial practices in the CPA. 

Chapter 2 outlined how aggressive commercial practices were almost exclusively 

regulated through private law. Part III argues that this approach could no longer 

be justified. Part III also examines the divergences between the UCPD and the 

CPA in respect of the regulation of aggressive commercial practices and argues 

that these divergences are relatively insignificant and can be justified on 

constitutional grounds.

PART I: IMPROVEMENTS TO THE LAW REGULATING MISLEADING 

PRACTICES

Improvements of Form: The Chaos of the Previous Framework

As we saw in Chapter 1, the economics of information justifies the imposition of 

legal rules that set some ground rules regulating the way in which traders interact 

with consumers. Not only are these rules justified in the interests of consumers 

but they are also in place to protect the interests of honest traders from the 

deleterious effect that dishonest commercial practices can have on their 

interests. At a minimum, legislators must not only seek to prevent the use of 

misleading commercial practices in the consumer marketplace, they must ensure 

that there is a regulatory regime in operation which acts as a deterrent to 

unscrupulous traders, overcoming any perverse incentives which would 

otherwise arise if misleading commercial practices were punished purely by the 

market and private law.

As we saw in Chapter 2, preventing the use of misleading commercial practices 

was the primary focus of previous ‘regulatory’ consumer law. Horizontally 

applicable legislation criminalising false trade descriptions first appeared in the 

Merchandise Marks Act of 1862. Until its repeal by the CPA, the previous law 

was built around the prohibitions on false and misleading information contained 

in the Merchandise Marks Acts 1887 -  1978 (“MMA”). As we will see, its
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outmoded legal framework often failed to achieve this objective. Yet in general 

terms the MMA fitted in with a minimally interventionist model of regulatory 

consumer protection which sought to guard against market failure and whose 

central purpose was the pursuit of economic efficiency and the protection of free 

markets from distortions. In particular -  as we saw in Chapter 5 - the way in 

which “causation” was approached under the previous law encapsulated this 

model.

Yet the legal framework often failed to achieve this objective. The previous law’s 

major problem was it’s lack of clarity. The provisions of the MMA were turgid and 

- in the words of Jessel MR in 1951 - the original MMA of 1887 was:

[A] most difficult Act to construe ... Those who are responsible might well 

consider whether new legislation should not be introduced to set out the law on 

this matter in clear language which lay justices and others concerned with its 

administration could understand.^

Not only was the MMA drafted in a way that was difficult to construe, its approach 

was extremely ‘form based’: it was limited to goods and a trader had to avoid the 

use of a false trade description that related to a highly specific list of 

characteristics. Once traders did this, they were outside the reach of the law, no 

matter how economically damaging or unscrupulous the practice was from a 

moral perspective. This attachment to ‘form based’ consumer law continued.

The way in which consumer law developed in Ireland became complex, 

confusing and essentially reactionary. Specific problems relating to the MMA 

1887 were dealt with by ad hoc amendments, and the Act of 1887 became the 

statute on to which subsequent legislation was grafted.

' Slatcher v. Mence Smith [1951] 2 K.B 631
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Prior to 1978, the MMA 1887 was the subject of a series of textual and non

textual annendments which extended, clarified or restricted its scope. As we saw 

in Chapter 2, some of these amendments were borne out of protectionist 

motivations: others were a reaction to changes in marketing practices. Although 

the enactment of the Consumer Information Act 1978 (as an amendment to the 

MMA) markedly increased the protection afforded to consumers in respect of 

misleading trade practices, unlike in the UK, no consolidation of the law occurred. 

Accordingly, not only did the core provisions of the MMA 1887 have to be read in 

conjunction with subsequent Merchandise Marks legislation (in particular the CIA 

1978), they also had to be read with a series of amendments effected by non- 

Merchandise Marks legislation, more of which was subsequently introduced.^

This drafting approach had unfortunate consequences, particularly in terms of 

clarity. The consequent necessity for legal practitioners and interested members 

of the public to refer back and forth between the MMA 1887 and its amending 

legislation was made even more problematic due to the relative unavailability of 

copies of the full text of the MMA 1887. The adoption of European Communities 

(Misleading Advertising) Regulations 1988,^ providing for a mechanism of 

removing misleading advertising from the market through judicial injunction,"^ led 

to another layer of legislation, which directly targeted misleading trading 

practices.

The Government White Paper on better regulation argued th a t :

High quality regulation is essential for the appropriate functioning of society.

How the regulation is explained to affected parties is critically important if it is

 ̂ More of this type of legislation came on stream after the enactment of the Consumer Information Act 
1978. Pursuant to Section 12 of the Packaged Goods (Quantity Control) Act 1980 statements of quantity 
expressed on a package in accordance with the provisions of that Act were not to be construed as trade 
descriptions within the meaning of the 1887 Act. Similarly, under Section 21 (7) of the National Standards 
Authority Ireland Act 1996, false representations as to the standard specification of any commodity, process 
or practice fell to be decided under the that Act and not the 1887 Act.
 ̂ S.I. 134/1988 implementing Council Directive No. 84/450/EEC.

“ S.I. 134/1988, Regulation 4.
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to be effectively implemented, accepted and supported. The objectives and 

implications of the regulation and the responsibilities of those involved should 

be plainly set out and easily understood. Regulation should be drafted in 

language that achieves its intended purpose, resolving the tensions between 

clarity and precision.®

By any measure, the overall structure of the law was far from ideal and hard to 

square with ideals of ‘better regulation’.

The Relative Simplicity o f the New Framework

One effect of the enactment of the CPA is that the framework in place for 

regulating misleading commercial practices is now set out in a far more 

accessible and comprehensible form. S. 43 of the Consumer Protection Act 

2007, which transposes Article 6 (1) of the UCPD, regulates misleading actions 

in a manner which is not dissimilar to the old law. Yet it does so in a way that is 

less opaque. Under Section 43 (1) CPA:

[A] commercial practice is misleading if it includes the provision of false 

information in relation to any matter set out in subsection (3) and that information 

would be likely to cause the average consumer to make a transactional decision 

that the average consumer would not otherwise make.

Pursuant to Article 43 (2) CPA:

[A] commercial practice is misleading if it would be likely to cause the average 

consumer to be deceived or misled in relation to any matter set out in subsection 

(3) and to make a transactional decision that the average consumer would not 

otherwise make.

^ Regulating Better: A G overnm ent White P aper setting out six  prin cip les o f  B etter Regulation, 
http;//www.betterregulation.ie/attached_files/upload/static/RegulatingBetterGovernmentWhitePaper.rtf
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The Merchandise Marks Act 1887, as amended by the Consumer Information 

Act 1978, had distinguished between (i) applying a false/misleading trade 

description to goods in the course of a trade, business or profession, and (ii) 

selling, exposing for sale, or having in possession for sale in the course of a 

trade, business or profession any goods to which a false/misleading trade 

description has been applied.

This applying/selling distinction found in the Merchandise Marks 

Act/Consumer Information Act is not reproduced in the CPA. All that needs to 

be established about a commercial practice is that it includes the provision of 

false information, or would be likely to deceive or mislead the average 

consumer in relation to the broad range of product characteristics specified in 

subsection (3) of S. 43 CPA. The practice must also “be likely to cause the 

average consumer to make a transactional decision that the average 

consumer would not otherwise make.”®

The list of practices provided for in S. 43 (3) CPA represent the core of the 

provision and an exhaustive list of the aspects which can be taken into 

account in determining whether a commercial practice is misleading. As a 

consequence, elements other than the ones mentioned in this provision will 

have to be judged against the general clause.^ The exhaustive nature of 

Article 6 UCPD (as transposed by S. 43 CPA) has been criticised by some 

commentators, who have argued that a more flexible approach to the 

regulation of misleading actions would have been desirable.® As Wilhelmsson 

puts it:

 ̂ Ss. 43(1), (2) CPA.
’ See Chapter 8, “From Rules to Standards: The Regulation of “Unfair” Commercial Practices under the 
CPA”.
* This is in contrast to Article 3 of Directive 84/250/EEC regulating misleading advertising, which states 
that “in determining whether advertising is misleading, account shall be taken of all its features...”. The 
European Consumer Law Group are highly critical of this. See Report of the European Consumer Law 
Group, The Proposed Directive on Unfair Commercial Practices, December 2004, at 26, available at 
www.europeanconsumerlawgroup.org.

185



[I]f a piece of information is relevant to the transactional decision of the

consumer, should it be deemed irrelevant just because it is not expressly

included in the enumeration?®

In reality, this criticism seems overblown. While it is not proposed to engage in 

a detailed analysis of the elements of S. 43 (3) CPA, the provision (which as 

we have seen in Chapter 3 has ‘elaborated’ upon the equivalent provision of 

the UCPD) is noteworthy for its comprehensiveness. The product

characteristics specified in S. 43(3) CPA are, as follows:

(a) the existence or nature of a product;

{b) the main characteristics of a product, including, without limitation, any of the 

following:

(i) its geographical origin or commercial origin;

(ii) its availability, including, without limitation, its availability at a particular 

time or place or at a particular price;

(iii) its quantity, weight or volume;

(iv) its benefits or fitness for purpose;

(v) the results to be expected from it;

(vi) the risks it presents to consumers;

(vii) its usage or prior history;

(viii) its composition, ingredients, components or accessories;

(ix) the specifications of the product, including, without limitation, the 

grade, standard, style, status or model of the product;

(x) the after-supply customer assistance available to consumers in 

relation to the product;

(xi) the handling of consumer complaints in relation to the product;

(xii) the method or date of—

(I) the product’s delivery, supply or provision, or

(II) in the case of goods, the product’s manufacture;

(xiii) the results and material features of tests or checks carried out on the 

product;

* Op ch., at 140.
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(xiv) in relation to a service, its execution or performance:

(c) the price of the product, the manner in which that price is calculated or the 

existence or nature of a specific price advantage;

(d) the need for any part, replacement, servicing or repair in relation to the 

product;

(e) the existence, extent or nature of any approval or sponsorship (direct or 

indirect) of the product by others;

(/) the nature, attributes or rights of the trader, including, without limitation, the 

following:

(i) the trader's identity, qualifications, assets or status;

(ii) the trader’s affiliation or connection with others;

(iii) the existence, extent or nature of—

(I) any industrial, commercial or intellectual property rights the 

trader may have, or

(II) any award, distinction, approval or sponsorship (direct or 

indirect) the trader has or has received;

(g) the extent of the trader’s commitments;

(h) the trader’s motives for the commercial practice;

(/) the nature of the trader’s supply process;

(/) the legal rights of a consumer (whether contractual or otherwise) or matters 

respecting when, how or in what circumstances those rights may be exercised.

In addition, Ss. 44 and 45 CPA proffer two sui generis provisions. The former 

is aimed at regulating misleading marketing which results in consumers 

confusing products or competitors. The latter is aimed at preventing 

misleading non-compliance with commitments made in codes of practice by 

which traders undertake to be bound.

S. 55 (1), which partly transposes the provisions of the Blacklist of the UCPD, 

contains a list of twenty five misleading commercial practices which are 

considered contrary to the requirements of professional diligence and 

materially to distort the decisions of average consumers, and are prohibited 

regardless of whether causation is proved. In other words, what distinguishes
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the misleading practices in the blacklist of the UCPD from those at Articles 6 is 

that the former are deemed to be sufficiently clear-cut not to require the 

average consumer and transactional decision tests that will govern misleading 

practices under Articles 6. Most of the misleading commercial practices of the 

UCPD blacklist can be matched fairly readily with a corresponding provision at 

Article 6 of the Directive. Figure 1 below sets out the blacklist items and the 

provision of Article 6 (or Article 7) to which they most closely correspond; the 

small number of cases in which such a correlation is uncertain are indicated by 

an asterix.

FIGURE 1

BLACKLIST OF MISLEADING COMMERCIAL PRACTICES

BLACKLIST ITEM CORRESPONDING ARTICLE

OF DIRECTIVE

1 6(1 (f)

2 6( 1 (c)/(f)

3 6( 1 (c)/(f)

4 6( 1 (c) (f)

5 7(1

6 6(1 (b)/(c)

7 6 (1 (b)

8 6 (1 ( b ) , 7 ( l )

9 6 (1 (b)

10 6 ( 1 (g)

11 7 (2

12 6( 1 (b)

13 6 ( 2 (a)

14 6 ( b (c )*
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15 6(f)

16 6 ( l ) ( b )

17 6 (1) (b)

18 6 ( l ) ( b )

19 6 (1 ) (a) (b )*

20 6 (1) (d)

21 6 (1 ) (a) (b)

22 6 ( l ) ( f ) , 7 ( 2 )

23 6 ( l ) ( b )

The Increased Flexibility of the New Framework

There is no doubt that some of the above-mentioned provisions are not a 

model of clarity. S. 43 (3) (g), for example, regulates misleading information in 

respect of “the extent of the trader’s commitments”. S. 43 (3) (i), again in rather 

vague terms, relates to misleading information in respect of “the nature of the 

trader’s supply process”. Some of these problems are the result of the less 

than fastidious drafting of the UCPD and the constraints of maximum 

harmonisation discussed in Chapter 3.^° The section would probably have 

been drafted differently were it not for the maximum harmonisation 

requirements of the UCPD.

Moreover, under the UCPD, the “hardcore offences” prohibited in the blacklist 

are intended to be used as an interpretative crutch to be used by courts to 

inform the way in which other, more abstract provisions of the Directive are 

interpreted. Unfortunately, this objective is not made clear in the CPA, and no 

attempt is made to link the blacklisted misleading (and aggressive) commercial 

practices with the more abstract general regulation of misleading practice 

under S. 43 CPA. A superior drafting approach, it is submitted, would have 

been to make the blacklisted practices contained in S. 55 (1) a subset of the

See Chapter 3, “Transposing the UCPD: Difficulties and Decisions”.
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commercial practices which were misleading under the section 43 (3). In 

accordance with the approach taken by the UCPD, the blacklisted provisions 

could have been ‘deemed’ to have satisfied the average 

consumer/transactional decision tests.

More noteworthy is the fact that S. 43 (3) CPA proffers a mixture of rules which 

are relatively specific with broad terms that are flexible (e.g. ‘the existence or 

nature of the product’, ‘the main characteristics of the product’ and the ‘nature, 

attributes and rights of the trader and his agent’). It is submitted that the way in 

which the section is drafted makes it less likely that loopholes will emerge, as 

they did with the MMA. However, the broad scope of the provision is achieved 

without sacrificing legal certainty or flexibility.

Away From Form: The Example of “Own Price" Comparative Advertising

Perhaps the best example of the way in which the CPA uses more flexible 

standards to regulate misleading practices is captured by the way in which the 

CPA regulates “own price” comparison advertising. Own price comparison 

advertising is the marketing technique according to which the current selling price 

of a product or service is compared with some other advertised reference price. 

In particular, it involves advertising in which a trader makes comparison with his 

own previous price (“Was €300, now €50). It can also involve the situation where 

a trader makes a comparison with a “Recommended Retail Price” (“€100 off 

RRP”).

Own price comparative advertising can have a pro-competitive effect. Allowing 

companies freedom to compete with each other on the price of their products is 

an essential pre-requisite to achieving a competitive market. Price comparison 

advertising can help increase the transparency of the market -  benefiting both 

businesses wishing to highlight competitive discounting and consumers who
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would otherwise incur high search c o s t s . E q u a l l y ,  unnecessary restrictions on 

advertising can hinder the realization of this goal.

Empirical evidence suggests that changes in the level of the advertised reference 

price has a significant effect on consumer behavior.^^ Price is the most important 

factor in the transactional decision of the consumer.^^ The belief that they are 

getting a bargain can turn a rational consumer into an impulsive one and 

consumers believing misleading advertisements relating to the price of a product 

may make inappropriate economic decisions, particularly by not searching for a 

cheaper product and hence paying more than necessary.

In regulating own price advertising, it is difficult to conceive of a priori rules which 

achieve an appropriate balance between flexibility and concision. Any regime 

regulating the advertisement of own price comparisons must balance two 

elements: there must be a regulatory framework which gives retailers some 

certainty, but also leaves the regulatory authorities with sufficient flexibility to 

curtail and prevent misleading price indications irrespective of technical 

compliance with the letter of the law.

S. 7 of the Consumer Information Act 1978 made an attempt to elucidate 

principles against which the ‘good’ price promotional advertising could be 

differentiated from the ‘bad’. The most important aspect of Section 7 was that an 

indication that goods, services or accommodation were previously offered at a 

different price was treated, unless the contrary was expressed, as an indication

Price Comparison Research, OFT Report June 2006; available at 
www.oft.gov.uk/NR/rdonlyres/E987EE44-4E14-440C-9B3C-320EFAB3998C/0/oft790a.pdf

Urbany, J E, Bearden, W  O and Weilbaker, D C (1988) “The Effect of Plausible and Exaggerated 
Reference Prices on Consumer Perceptions and Price Search”, Journal of Consumer Research, 15, June, pp 
95-110.

See Price Comparison Research, OFT Report June 2006, op cit.
Gomez, “EC Consumer Protection Law and EC Competition Law: How Related are They? A Law and 

Economics Perspective”, in Collins (ed) ‘The Unfair Commercial Practices Directive, (Kluwer Law 
International, 2004).,at 203.
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that they were so offered openly at the same place within the preceding 3 months 

for not less than 28 successive days.^^

This placed too much emphasis on technical compliance with legal rules by a 

trader and did not give the regulatory authorities sufficient flexibility to curtail or 

prevent misleading own price comparison advertising, irrespective of technical 

compliance with the letter of the law. S. 7 proved easy to evade and almost 

impossible to enforce. A trader complied with the legislation, where he offered a 

product for sale at an inflated price for a period of ‘not less than 28 days’ within a 

3 month period -  even if he had no expectation that any significant sales of the 

product would be made at such a price -and  then reduced the price to the 

normal level, thereby deceptively creating the impression that the consumer was 

getting a bargain. No sales had to made at the higher price; they merely had to 

be offered at such a price. Even the requirement that the goods had to be 

‘offered openly at the same place within the preceding 3 months for not less than 

28 successive days’ could be circumvented, through the use of a disclaimer. 

Section 7 of the Consumer Information Act 1978 almost openly invited traders to 

use disclaimers to absolve themselves of liability under the section, through the 

use of the proviso “unless the contrary is expressed”.

Own Price Comparative Advertising under the UCPD

The key problem with the previous law in respect of “own price comparison 

advertising” was that it was overly-rigid. The central problem with the approach 

of the UCPD is that it is overly flexible and gives little guidance to traders as to 

their obligations. During the negotiations leading up to the final draft of the 

UCPD, an amendment was proposed by the European Parliament aimed at 

regulating commercial practices relating to sale prices. Under this proposal, a 

product would have to have been offered by the same trader at a previous price

Section 7 (2) (a) Consumer Information Act 1978.
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for 7 days in the previous month before traders could refer to its new sale price. 

This amendment, however, was dropped.^®

As a result, this complex area is regulated under the UCPD through one 

ambiguous provision, namely Article 6 (d). According to this provision a 

commercial practice is misleading if it misleads the average consumer about the 

“the price or the manner in which the price is calculated, or the existence of a 

specific price advantage.” It may be the case that the subsequent decisional 

practice of the ECJ will flesh out the meaning of Article 6 (d) UCPD as it applies 

to own price comparative advertising. Until this occurs the law regulating the area 

will not be easy to understand and enforce, nor will it retain the 

comprehensiveness to deter deceptive price comparisons, particular since 

defendants would be given the benefit of the doubt in criminal prosecutions.

Own Price Comparative Advertising under the CPA

Accordingly, along with transposing Article 6 (1) (d) the CPA enacts a “steering 

provision” intended to assist in the interpretation of Article 6 (1) (d) UCPD as it 

applies to own price advertising. Pursuant to S. 43 (6) CPA:

(a) if the commercial practice involves a representation or creates an impression 

(whether in advertising, marketing or otherwise) that a product was previously 

offered at a different price or at a particular price, consideration shall be given to 

whether the product was previously offered openly and in good faith at that price 

and at the same place for a reasonable period of time before the representation 

was made, and

{b) if the commercial practice involves a representation or creates an impression 

(whether in advertising, marketing or othenwise) that a product is being offered by 

a trader at or below a price recommended by the manufacturer, producer or 

supplier of the product (other than the trader), consideration shall be given to

Interview with DETE official, 29 April, 2007.
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whether that recommended price was one recommended in good faith by that 

manufacturer, producer or supplier.

The section is deliberately couched in discretionary terms, since any imposition 

of more prescriptive requirements could have been objected to in light of 

maximum harmonization.

The wording of Section 43 (6) CPA appears to be inspired by the Judgement of 

Etherton J in the recent case of OFT  i/. Officers C lu b ^  In this case the Office of 

Fair Trading sought an order, pursuant to the UK Control of Misleading 

Advertisements Regulations (“the Regulations”),̂ ® restraining the defendants 

from publishing advertisements which it claimed were misleading. The central 

issue in the case was whether the defendant’s “70 % off” sales strategy- under 

which all goods were initially marketed at extortionate "Red Star" prices in a very 

limited number of the defendant's stores for 28 days and were then sold 

throughout all or most of the defendant's stores at a 70% discount - was 

misleading under the Regulations.

Etherton J held that the “touchstone” for complying with the Regulations was the 

view of the ordinary, reasonable consumer to whom the advertisement is 

addressed. In this regard, he held:

[T]hat a customer would have regarded the notices as implicitly stating that the 

higher price was a genuine price as distinct from, and by contrast with, an 

artificial price... (and) that it is a facet of a genuine price, in this context, that the 

seller honestly believes that the price is an appropriate sale price for the goods.

He held that a genuine reference price has a number of facets to it. Firstly, the 

higher price must be one at which a trader at the time honestly believed that the

”  [2005] EWHC 1080 (Ch). 
1988 SI 1988/915.
Ibid., at 157-158.
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goods could then be sold in significant numbers.^° Second, the goods must be 

“offered for sale at the higher price for a period at least sufficient to be a genuine 

offer of sale to the section of the public likely to be interested in purchasing such 

goods ...(this) implies sufficient time for knowledge of the availability of the goods 

to be acquired by that section of the public, and sufficient time for them to view 

the goods, make up their minds whether to purchase them, and, if so, to 

complete the purchase of them.”^̂  Third, the seller must have placed significant 

quantities of the goods on sale at that price.^^

In applying this test to the facts and holding that the advertisements breached the 

Regulations, Etherton J took into account a number of factors. First, “Red Star" 

items were not in fact offered for sale in significant quantities.

As at 31 May 2003, by way of example, only 19 out of [the defendant’s] 159 

stores offered higher price "Red Star" items; none of those 19 stores offered 

more than 0.36% of its stock at the higher price; and the average proportion of 

"Red Star" stock in the 19 stores was 0.14.... Those matters are reflected in the 

fact that, over the period 1 September 2002 to 28 June 2003, only 0.15% of the
23total units sold by [the defendant] were at the higher price.

In addition, he held that the defendant’s desire to achieve a gross profit margin of 

65% on its standard 70% off prices indicated that the higher prices were fixed at 

such a level that the defendant could not reasonably have expected to sell, and 

did not honestly believe that it could sell, many of its goods. This conclusion was 

buttressed by evidence that the vast majority of the products did not sell at all at 

the higher price, “but sold in hundreds or thousands of units at the discounted 

p r i c e . M o r e o v e r ,  even at the discounted price and even on the defendant’s

Ibid., at para 161.
Ibid., at para 163.
Ibid., at para 162.
Ibid., at paragraph 168. 
Ibid., at para 172.
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misleading evidence, the products were more expensive tlian many 

competitors.^^

S. 43 (6) CPA may be objected to on the grounds that it is framed with such 

elasticity that traders will find it difficult to apply and the NCA difficult to 

enforce. However, the practical and sensible approach to the issue adopted by 

Etherton J in Officers Club significantly undermines this argument. It should 

not be enough -a s  it was under the previous law - to comply with the letter, as 

opposed to the spirit of the legislation. Rather, as Etherton J held in Officers 

Club, the law in this area should protect against the use of comparisons to 

prices at which the seller did not honestly believe he could sell, and this can 

only be done through the use of open -  textured provisions such as that 

contained in S. 43 (6) CPA. Moreover, there is an intention that the broad 

guidance offered by this provision will be supplemented by more detailed 

guidelines on price indications to be issued in accordance with the NCA’s 

powers (relating to producing guidelines) pursuant to S. 90 of the Consumer 

Protection Act 2007.^® This flexible two-pronged approach is in line with that in 

the United Kingdom and other countries and the evidence suggests that it has 

been more effective in combating misleading own price comparison 

advertising than a prescriptive provision on the lines of S.7(2) CIA 1978.

PART II: SUBSTANTIVE IMPROVEMENTS TO THE LAW REGULATING 

MISLEADING PRACTICES

The first part of this chapter contrasted the opacity of the previous law 

regulating misleading practices with the relative simplicity of the new 

framework. Part II of this chapter looks at specific, substantive examples of 

how the new framework regulating misleading practices improves on the old

Ibid., at para 177.
“Consultation Paper on Section 43 (6) of the Consumer Protection Act 2007”, National Consumer 

Agency, November 2007; available at
http://www.nca.ie/eng/Media_Zone/Downloads/NCA_28_day_rule_consultation.pdf
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law. It shows how the CPA provides a more consistent framework in which to 

deal with actively misleading practices.

Bringing Services and Real Property Within the Regulatory Framework

One of the major problems with legal frameworks that develop incrementally is 

that inconsistencies and anomalies are bound to arise. Although the Consumer 

Information Act 1978 extended the scope of the law to tackle misdescriptions 

relating to services, it took a cautious, incremental approach. Misleading 

practices relating to goods were treated differently to similar misleading practices 

in respect of services. While traders were strictly liable for misleading statements 

relating to goods, convictions for false or misleading statements as to services 

were dependent on the trader acting recklessly or making a statement that he 

knew to be false.

An equivalent provision in the UK Trade Description Act 1968 was interpreted 

broadly— and somewhat unusually, given the nature of the statute.^^ However, it 

still gave rise to prosecutorial difficulties, particularly the difficulty in trying to

There is a dearth of reported cases in this jurisdiction. But in Wings v Ellis [1985] A.C. 272, the House of 
Lords held that while the defendant needed to know that a statement was false for the purposes of s .l4 (l)(a )  
o f the Trade Descriptions Act 1968 (relating to the intentional provision of false information with regards a 
service and equivalent to s.6 o f the Consumer Information Act 1978), he need not know that the statement 
was being made. Lord Scarman adopted a purposive interpretation of the section, arguing that this would 
advance “the legislative purpose embodied in the Act, in that it strikes directly against the false statement 
irrespective of the reason for, or explanation of its falsity” (at 589). Interpreting the section in a way that 
provides for a lower mens rea requirement than would be applicable in other criminal statutes, was justified 
because the Act “is not a truly criminal statute ... trading standards, not criminal behaviour are its concern” 
(at 587). In British Airways Board v Taylor [1976] 1 W.L.R. 13, it was held that a statement, which 
subsequently turned out to be false, that a customer would be provided with a seat on an aeroplane could be 
contrary to s .l4 (l)(a )  o f the Trade Descriptions Act 1968, where the defendants operated an over-booking 
policy, even though the defendants intended and expected the customer to get a seat. A similarly “light 
touch” approach to the recklessness component o f s.l4(2)(b) o f the Trade Descriptions Act 1968 has been 
taken by the UK courts. The leading authority on the interpretation of section is M FI Warehouses v Natrass 
(1973) 1 W.L.R. 307. Lord Widgery held (at 313) that:
“[R]ecklessly in the context of the 1968 Act does not involve dishonesty. Accordingly, it is not necessary to 
prove the statement with that degree of responsibility which is implied in the phrase ‘careless whether it be 
true or false’. I think it suffices for the present purposes if the prosecution can show the advertiser did not 
have regard to the truth or falsity o f his advertisement even though it cannot be shown that he was 
deliberately closing his eyes to the truth, or that he had any dishonest mind.”
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formulate a definition of services as distinct from goods.^® No coherent approach 

was formulated. In Ashley v London Borough o f S u t to n , for example, it was held 

that the supply of a book was the provision of a service. Inevitably, given the 

muddled jurisprudence on the issue and the lighter prosecutorial burden in 

operation for cases involving a misdescription of goods, attempts were made to 

argue that service misdescription cases were really goods misdescription cases. 

Sometimes, the courts acquiesced in such attempts to square circles and the 

distinction between these cases became blurred. In Formula One Autocentres 

Ltd 1/ Birmingham City Council,^° a trader who carried out a service on a car, 

where that service did not comply with a prior description, was convicted of 

supplying goods to which a false trade description was applied under s.1 (1)(b) of 

the Trade Descriptions Act 1968 (which deals with goods) when he returned the 

car to its owner.^^ During the course of the case, the respondents admitted that 

they had argued the case in this way in order to avoid having to prove mens rea.

The separate regime governing goods and services was a historical anomaly, the 

product of an age in which the services sector was less developed. Over time, 

the argument that service providers needed time to adjust to the criminal law 

regarding service misdescriptions was no longer persuasive, if it ever was.^^ As 

the services sector became increasingly predominant in the economy, there was 

little sense in treating false statements relating to services more leniently than 

those relating to g o o d s . O n e  result of the enactment of the CPA is that this is no 

longer the case— the key issue is whether a misleading practice has involved a 

“product”— whether the product is a service or goods is a distinction without a 

difference.

See Cartwright, “A Service Fault in the Divisional Court” (1996) J.B.L. 59.
(1995) 15 Trading Law 350.

“̂ (1999) 163 J.P. 234.
For a critique of this decision see Cartwright, “Servicing and Supplying: A Judicial Muddle”, (2000) 

Crim. L.R. 356.
See Cartwright, “Reckless Statements, Trade Descriptions and Law Reform”, (1996) 47 N.LL.Q.
Review of the Trade Descriptions Act, (1976) Cmnd 6628, at 2.
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Product is defined in s.3 (1) of tlie  CPA as including “real or personal property of 

any nature or description”. The broad definition of product contained in s.2 of the 

CPA overcomes another problem with the old law. Although the Consumer 

Information Act 1978 extended the law regulating deceptive practices so as to 

include misdescriptions relating to “accommodation”, it became apparent that this 

definition was limited to short-term lettings and excluded the long-term leasing or 

selling of houses.^'^ This led to the anomalous situation that, although estate 

agents were liable under the Consumer Information Act 1978 in respect of any 

misdescriptions relating to movable property sold ancillary to the property, they 

were not liable for any misdescriptions relating to the sale of the property itself. In 

effect, consumers were protected against misdescriptions when they bought 

kitchen roll, but not when they bought houses. In the UK, the Property 

Misdescriptions Act 1991 was introduced in order to deal with a similar lacuna in 

the Trade Descriptions Act 1968.^^ However, no legislation was introduced in this 

jurisdiction. Two factors compounded the problem. First, auctioneers and estate 

agents were not subject to any regulation.^® Secondly, deceptive practices in the 

property market in this jursidiction, far from being remote, were the source of a 

number of consumer complaints.^^ Hopefully, the CPA will have some effect in 

this area.

See, generally, Bragg, “Regulation of Estate Agents: A Series of Half-hearted Measures”, (1992) 55 
M.L.R. 370.

For comment, see A. Samuels, “Property Misdescription Act 1991” (1993) 10 Trading Law 138.
The Auctioneers and House Agents Act 1947 (as amended by the Auctioneering & House Agents 

(Amendment) Act 1967 and 1973) is the mechanism by which a license is awarded to auctioneers. There is 
no ongoing official disciplinary, supervisory or redress system dealing with the auctioneering profession. 
However, a new Bill is being proposed.

Bragg, op cit.,3l 370. See Auctioneering and Estate Agency Review Group, Report to the Minister of 
Justice, Equality and Law Reform, http://www.justice.ie/80256E010039C5AF/vWeb/pcJUSQ6HADNE-en', 
“ ‘Bidding Up’ of Properties Claim Made”, The Irish Times, December 13, 2006; Prime Time, December 11, 
2006. Moreover, in April 2008 the NCA received assurances from the Irish Association of Auctioneers and 
Valuers that its members would report and publish accurate sales prices for properties sold through private 
treaty or withdrawn from auction: See “National Consumer Agency welcomes assurance from lAVI and 
IPAV on publishing accurate sales figures”, available at
http://www.consumerconnect.ie/eng/News_+_Research/Press%20Releases/Estate_agents_give_NCA_assur 
ances.html. These assurances were recieved in response to concerns that estate agents and auctioneers were 
giving high “approximate” prices when advertising their recent house sales: See, “NCA expresses serious 
concern about published private treaty sale prices”, available at
http://www.consumerconnect.ie/eng/News_+_Research/Press%20Releases/NCA_concem_over_private_tre 
aty_sale_prices .html.
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Pyramid selling

W hen a draft version of the CPA was published on August 4, 2006^® much of the 

nnedia interest revolved around the provisions regulating pyramid selling.^® The  

critical feature of pyramid schemes— and what differentiates them from lawful 

multi-level marketing arrangements— is the fact that those engaged in pyramid 

schemes are primarily remunerated by introducing other consumers into the 

scheme rather than by selling goods or services. The inevitable result— as Lord 

Millet held in Re Senator Hanseatische^^ — is that:

[T]he scheme will cause loss to a large number of people, and that the longer the 

scheme is allowed to continue the greater the number who will inevitably suffer 

loss. This is the necessary consequence of the fact that, in order to recover his 

money (let alone make a profit), each new participant must recruit several further 

participants, who then find themselves in the same situation.... The number of 

persons who are sufficiently gullible to be persuaded to join may be very large 

but it is obviously finite; so is the amount of money which can be raised by a 

scheme of this kind. The scheme is bound to come to an end sooner or later. 

When it does most of its members will have lost their money This is not merely 

likely; it is a mathematical certainty.

These schemes arose suddenly all over the world in the late 1960s and early 

1970s, causing a number of people who became involved to suffer serious 

losses. In Ireland, they were eventually tackled by the introduction of the Pyramid 

Selling Act 1980 (“PSA”).

At this juncture, the legislation was entitled the Consumer Protection (National Consumer Agency) Bill 
2006.

See “Martin announces major reform of consumer law”, The Irish Times, August 24, 2006; “Unfair 
traders facing jail under new B ill”, The Irish Times, August 25, 2006; “Bill marks first phase of review of 
consumer law”. The Irish Times, August 25, 2006; “Rogue traders facing stiff fines under new law”. The 
Irish Times, February 2, 2007; “Better late than never: But what purchase will consumer laws have?” The 
Irish Times, February 2, 2007; “Consumer Protection Law Comes into force”. The Irish Times, M ay 2, 
2007.

[1997] 1 W.L.R. 515 at 524-525.
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Under s.1(c) of the PSA, one of the elements of the definition of pyramid selling 

schemes was holding out the prospect “to participants of receiving payments or 

other benefits in respect of persons who become participants”. Another of the 

three required elements contained in the definition under the PSA was that the 

scheme involved the provision of goods or services or both by the promoter or 

promoters.'^^ All four elements of the definition at s.1(a)-(d) had to be met in 

order for a pyramid scheme to come within the scope of the PSA. Having thus 

defined pyramid schemes at s.1, s.2 made it an offence for a promoter, a 

participant, or a person acting on behalf of a promoter or participant, to “induce or 

attempt to induce a person to become a participant in a scheme”.'*̂

The limitations of the PSA 1980 were revealed through one well-established 

manifestation of pyramid or quasi-pyramid schemes in Ireland— the “Women 

Empowering Women” or “Eternal Circle of Gifting Women” schemes that 

surfaced in 2001-2002. These schemes operated on the basis that a group of 

people came together, each of whom “gifted” a sum of money, typically €3,000- 

€5,000. One person was designated to receive all of the money from the group. 

The remaining members then sought another eight or so people to gift them a 

similar amount and so on. The supply of people willing to gift these kinds of sums 

quickly dried up leaving the most recent entrants to the gifting circle facing large 

losses. Though there was no apparent central organisation or organiser behind 

the gifting schemes, the sole document to come to light during the affair, a 

photocopied guide entitled “Welcome to the Eternal Circle of Gifting Women”, 

suggested that there was some guiding hand or hands at work. Though possibly 

based on American material, it had clearly been adapted with an Irish audience in 

mind. In particular, it offered guidance on the advisability of not lodging the gifting

‘‘ ‘ Pyramid Selling Act 1980, si (a). The other elements were that the goods or services so provided are to be 
supplied to or for other persons under transactions effected by participants (s. 1(b)); and the making of 
provision for payments by a participant to a promoter or participant in respect of one or more of: his 
admission to the scheme; the provision of the goods or the means of supplying the services to which the 
scheme relates; his training for the scheme; and the promotion, transfer or other change of status of a 
promoter or participant in the scheme (s. 1 (d)).

Section 1(1) defines a promoter in a straight-forward manner, as “a person who promotes a scheme” and 
participant as “a person, other than a promoter, who participates in a scheme”.
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sums in the recipient’s bank account in a single large deposit. It also contained a 

“gifting statement” to be signed by donors which stated that it was a gift given 

without any expectation of return and did not exceed the then threshold for gift 

tax.̂ ^

Action could not be taken under the PSA 1980 for two reasons. First, the 

provision or collection of money did not appear to involve the provision of goods 

or services, as required by s. 1(a) of the PSA. Secondly, the gifting schemes 

appeared to consist of informal arrangements between local networks of people, 

generally family and friends, and the resultant “gifts” did not necessarily 

constitute “payments” to a promoter or participant for specified purposes as 

required by s.1(d) of the PSA. A case taken by a Dublin couple who had paid 

€5,000 to one-time friends under a gifting scheme was dismissed by the District 

Court on the ground that their action fell outside the scope of the PSA 1980.'*'^ 

The possibility of taking legal action against the promoters of, or participants in, 

gifting schemes foundered because of the additional elements contained in the 

definition under the PSA 1980.

Pyramid Selling under the UCPD

These additional elements are not replicated in the UCPD definition. The UCPD 

provision in Annex I 14 of the blacklist views the essential feature of pyramid 

schemes as the giving by consumers of “consideration for the opportunity to 

receive compensation that is derived primarily from the introduction of other 

consumers into the scheme rather than from the sale or consumption of

Other similar schemes also sprang up; see “File for DPP on pyramid sales scheme”, The Irish Times, 
March 14, 2006; “Calls to update law on pyramid 'gift' schemes”, January 16, 2006; “Howlin seeks new 
law to ban 'gifting' schemes”, The Irish Times, January 13, 2006; “Gardai warn about pyramid scheme”. 
The Irish Times, January 13, 2006.

See “Pyramid sales investors blame organiser over profits failure”. The Irish Times, October 9, 2002; 
“Investors in pyramid scheme lose their case”. The Irish Times, December 5, 2002. In the U K  such schemes 
were held to constitute a lottery contrary to the Lotteries and Amusement Act 1976; see Re Senator 
Hanseatische Verwaltungsgesellschaft mbH  [1996] 2 B.C.L.C. 562.
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products”. Having defined pyramid scliennes in this way, it makes establishing, 

operating, or promoting them an unfair commercial practice in all circumstances.

While the definition of pyramid schemes in the UCPD is better equipped to 

capture arrangements such as the gifting schemes, in order to come within the 

scope of the UCPD a commercial practice must involve the sale, promotion or 

supply of a product to consumers. This would seem indirectly to re-insert the 

requirement that vitiated prosecutions of the gifting schemes under the PSA 

1980, namely that no ‘product’ actually changed hands. Similarly, the rules of the 

UCPD are only applicable for those operating in their “trade, business or 

profession”. Apart from the fact that there is no legitimate trade or business of 

pyramid selling, most of those involved in recent schemes were involved in a 

capacity incidental to their principal trade, business or profession. In the case of 

pyramid selling, it would be open to this type of participant to argue that, in so 

doing, he was not a trader “acting for purposes relating to his trade, business, 

craft or profession”. He could further contend that he was not acting “in the name 

of or on behalf of a trader”."̂ ^

Pyramid Selling under the CPA

The CPA makes a number of subtle changes to the way in which the UCPD 

regulates pyramid selling. The CPA treats pyramid selling as a sui generis 

offence and adopts a zero tolerance approach towards these schemes. First, 

pyramid selling differs from other items on the UCPD blacklist in that there is a 

dedicated part (Pt IV) of the CPA devoted to it. Secondly, unlike other prohibited 

practices, pyramid selling is made an arrestable offence with a maximum penalty 

of up to five years imprisonment. The definition of pyramid selling in S. 64(1) of 

the CPA is almost identical to that contained in the UCPD."^® Yet there are a

See, further. Chapter 4, “Transposing the UCPD: Difficulties and Decisions.”
Under this section pyramid selling is defined as “a scheme by which a person gives consideration in 

money or money’s worth, or gives a gift in money or money’s worth, for an opportunity to receive 
compensation derived primarily from the introduction of other persons into the scheme rather than from the
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number of subtle differences. In contrast to the UCPD, the pyramid selling 

provisions of the CPA are addressed to “persons” and those “knowingly 

participating” in such schemes.'*^ Moreover, it is specifically made clear that 

pyramid schemes “may but need not involve the supply of a product”/® The 

effect of these provisions is to ensure that “gifting schemes” such as the “Eternal 

Circle of Gifting Women” would be captured by the CPA. Moreover, in as much 

as these provisions fall outside the strict business-to-consumer commercial focus 

of the UCPD, this extension of the scope of the UCPD does not give rise to 

problems in respect of maximum harmonisation.

Other provisions in the CPA dealing with pyramid selling serve a similar purpose 

to the “steering provisions” applicable in respect of own price comparison 

advertising. In particular, they seek to elaborate on the rather terse way in which 

pyramid selling is dealt with in the UCPD"® by giving traders, courts and 

enforcement authorities interpretative guidance as to how the provisions should 

be interpreted. Section 65(3) of the CPA is designed to address some of the 

problems raised by recent gifting schemes, by clarifying that in proceedings 

involving pyramid selling:

[l]t shall not be necessary for the prosecution or the applicant, as the case may 

be, to prove—

(a) that the opportunity to receive compensation was a legally enforceable 

right,

{b) that the consideration or gift given, as the case may be, was given 

within the State,

supply or consumption of a product”.
S.65(l) CPA.
S. 64(2)(b) CPA
The provision on pyramid selling in the blacklist of the Unfair Commercial Practices Directive numbers a 

mere 41 words. The Pyramid Selling Act 1980 by contrast weighs in at over 2,400 words, although a 
straight comparison of this kind is somewhat misleading in that the blacklist item on pyramid selling 
obviously has reference to other provisions of the Directive. This qualification notwithstanding, the Irish 
legislation on pyramid selling was obviously more detailed and elaborate than the corresponding provision 
in the UCPD.
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(c) that giving consideration or a gift was the only requirement a person 

had to satisfy in order to—

(i) participate or be eligible to participate in the scheme, or

(ii) be eligible or have opportunity to receive compensation under 

the scheme,

(d) that any compensation received was received within the State,

(e) that any opportunity to receive compensation was to be a receipt of 

such compensation within the State, or

(/) that any arrangements under the scheme were recorded 

in writing.

S. 65(4) of the CPA— which is clearly modeled on a sim ilar provision in the

Australian Trade Practices Act 1974^°— is designed to give the courts guidance

on how to differentiate lawful multi-marketing arrangements from unlawful 

pyramid schemes. Under this provision;

[l]f, in proceedings for an offence under this section or for a prohibition order 

under section 71, the alleged pyramid promotional scheme involves the supply of 

a product, then the following may be considered (among other things) in 

determining whether the opportunity to receive compensation is derived primarily 

from the introduction of other persons into the scheme:

(a) in respect of a promotion of the scheme, the emphasis given to a 

participant’s entitlement to the product, as compared to the emphasis 

given to compensation derived from the introduction of other persons into 

the scheme;

The Australian Trade Practices Act 1974, S.65AAE, states that:
“(1) To decide whether a scheme that involves the marketing of goods or services (or both) is a pyramid 
selling scheme, a court may have regard to the following matters in working out whether participation 
payments under the scheme are entirely or substantially induced by the prospect held out to new 
participants of entitlement to recruitment payments:
(a) the extent to which the participation payments bear a reasonable relationship to the value of the goods 
or services that participants are entitled to be supplied under the scheme (as assessed, if appropriate, by 
reference to the price of comparable goods or services available elsewhere);
(b) the emphasis given in the promotion of the scheme to the entitlement of participants to the supply of 
goods and services by comparison with the emphasis given to their entitlement to recruitment payments”
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(b) the extent to which the consideration given bears a reasonable 

relationship to the product, by reference to the price of the same or a 

comparable product available elsewhere.

Overall, the CPA provides a far more effective framework to deal with pyramid 

selling schemes than the outmoded provisions of the PSA. In light of the 

resurgence of such schemes in Ireland, dealing effectively with the problem was 

a priority for Ireland and this required some amplification of the very brief 

provision in the UCPD. Under this new zero tolerance approach schemes are 

entirely illegal and consumers will not be able to sue for damages and/or seek 

the return of their contribution through other means. While, as a matter of 

practice, criminal proceedings may be unlikely to be taken against mere 

participants in pyramid schemes, the possibility of doing so, together with the 

strong signal of the condemnation of such practices, may have a useful role to 

play in discouraging participation in pyramid-type arrangements. While the 

proportionality of imposing a possible five-year-term of imprisonment for offences 

of pyramid selling is questionable,^^ there is little doubt that the power to arrest 

without warrant will make it easier to investigate and prosecute offences relating 

to pyramid schemes.

PART III: THE REGULATION OF AGGRESSIVE COMMERCIAL PRACTICES 

UNDER THE CPA

The Common Law Position

At common law, the threat or use of physical pressure can amount to the tort of 

assault or battery. Moreover, a contract can be set aside if concluded as a result 

of duress, not only when a contract has been induced by the threat or use of

While the aggregate gains (and by extension losses) from pyramid schemes may be very large, those 
gains appear in many cases to be spread among a sizeable number of people. As there have been no 
convictions or even prosecutions under the Pyramid Selling Act 1980, there is no reliable information 
on the gains accruing to the promoters of pyramid schemes, but the structure of such schemes is such 
that they are likely to account for a relatively small proportion of the overall gains.
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physical pressure against a person^^ but also in circumstances involving 

“economic d u r e s s . I n  the latter case, the crucial question is whether there was 

a threat that was calculated to induce “coercion of the will, which vitiates 

c o n s e n t . A s  we saw in Chapter 2, the law of equity extended the reach of the 

common law to “other unacceptable forms of behaviour such as overt acts of 

improper pressure or coercion”^ .̂ Contracts are voidable if they are induced by 

undue influence, whether actual or presumed, each having its own sphere of 

operation and burden of proof.

The overall way in which the common law deals with compulsion is remarkably 

confusing, and different explanations have been invoked in order to justify the 

various rules that regulate the area, in the Universal Sentinef^  Lord Scarman 

held that there were “two elements in the wrong of duress (1) pressure 

amounting to compulsion of the will of the victim (2) the illegitimacy of the 

pressure exerted”. Absence of will has also been invoked as the rationale 

explaining a number of cases of actual undue influence, in Bank o f Montreal v 

Stuart^^ before the Privy Council the plaintiff succeeded in establishing that she 

was the victim of actual undue inftluence even though no pressure was exerted 

on her by her husband because none was needed.^® In Royal Bank o f Scotland 

v' Etrldge (No 2 f^  Lord Nicholls held that undue influence can arise not only in 

cases of overt acts of improper pressure but also in cases of “a relationship 

between two persons where one has acquired over another a measure of 

influence, or ascendancy, of which the ascendant person then takes unfair 

advantage”. He held that “undue influence is one of the grounds of relief

Barton v. Armstrong [1976] A.C. 104 (P.C.)
See North Ocean Shipping v Hyundai, The Atlantic Baron [1978] 3 All ER 1170; Pao On v Lau Yiu 

Long [1980] AC 614. As of yet, there is there is still no direct Irish authority on the issue of economic 
duress.

Pau On V Lau Yiu Long [1980] AC 614 at 636.
Royal Bank of Scotland v Etridge (No 2) [2002] 2 A.C. 773 (H.L.) para 44 per Lord Nicholls.

’ *(1983) 1 A.C. 366, at 400.
[1911] AC 120

”  [2001] UKHL 44 at 46.
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developed by courts of equity as a court of conscience. The objective is to 

ensure that the influence of one person over another Is not abused”.

In cases where undue influence Is presumed, the court Intervenes “on the ground 

of public policy and to prevent the relations which existed between the parties 

and the Influence arising therefrom being abused”.®° Underpinning these cases 

Is a paternalistic desire to prevent the exploitation of certain relationships of trust/ 

Inequality by providing remedies for the weaker party. As Denham J held Carroll 

1/ Carroll^hhe reason for such equitable protection “is one of public policy - to 

protect a frail person”.

While the theoretical basis for these common law rules has been disputed, one, 

at least Incidental, function of these private law rules Is that they help protect 

competitive markets from failure.®^ Irish law traditionally regulated aggressive 

commercial practices exclusively through private law and eschewed a regulatory 

response to the problems posed by such practices. Only as a result of EC 

intervention and only in very particularised situations (eg Doorstep selling) has 

there been a possibility for regulatory intervention in respect of aggressive 

commercial practices.

In theory, certain statutory crim inal offences -  such as coercion and harassment 

-  existed and these statutory provisions could be used to combat certain forms of 

aggressive commercial practices used In a business to consumer context. In 

reality, these provisions were Intended to serve fundamentally different purposes. 

The offence of coercion prescribed by S. 9 of the Non-Fatal Offences Against the 

Person Act 1997 can be traced back to S. 7 of the Conspiracy and Protection of 

Property Act 1875, which was introduced primarily to deal with practices such as 

picketing in the context of labour disputes. Similarly, the offence of harassment 

was introduced by S. 10 of the Non-Fatal Offences Against the Person Act 1997,

^  O'Flanagan v. Ray-Ger (1963-1993) IrCoLRep 289, 299-300 per Costello J.
[2000] 1 ILRM210, 222.
See, further, Collins, The Law of Contract, (4* ed.) (Lexis Nexis, 2003) at chapter 8.
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(the same Act that introduced coercion), primarily to combat the practice known 

colloquially as stalking.®^ However, the ODCA had no jurisdiction to enforce 

these provisions, which are enforced exclusively by the DPP.

Aggressive Commercial Practices and the CPA

Articles 8-9 of the UCPD regulating aggressive commercial practices are 

transposed in Chapter 3 of Part III of the CPA. Under S. 53 CPA (transposing 

Article 8 UCPD) aggressive commercial practices encompass acts of 

harassment, coercion, and undue influence. Accordingly:

[A] commercial practice is aggressive if by harassment, coercion or undue 

influence it would be likely to—

(a) cause significant impairment of the average consumer’s freedom of choice or 

conduct in relation to the product concerned, and

(b) cause the average consumer to make a transactional decision that the 

average consumer would not otherwise make.

S. 53 (3) CPA (which transposes Article 9 UCPD) sets out an indicative list of 

criteria to be taken into account in determining whether a particular practice 

involves the use of harassment, coercion or undue influence. Accordingly:

[In] determining whether the commercial practice employs harassment, coercion 

or undue influence, the following shall be taken into account:

(a) the timing, location, nature or persistence of the commercial practice;

(b) the use of threatening or abusive language or behaviour by the trader;

(c) the exploitation of a consumer’s misfortune or circumstance when the trader 

is aware that the consumer’s judgment is impaired as a result of the gravity of the 

misfortune or circumstance, in order to influence the consumer’s transactional 

decision;

“  Dail Debates, vol. 477, 15*̂  April, 1997.
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(d) the imposition of onerous or disproportionate non-contractual barriers by the 

trader when the consumer wishes to terminate the contract, exercise a 

contractual right or switch to another product or trader;

(e) the use of threats by the trader to—

(i) take action or initiate proceedings against the consumer when the 

trader has no legal basis for taking such action or initiating such 

proceedings, or

(ii) do something unlawful.

S. 55 (3) CPA, which partly transposes Annex I UCPD, lists seven practices 

which are in all circumstances deemed aggressive. As with the corresponding 

provisions on misleading practices, the aggressive practices which are 

transposed in S. 55 (3) of the CPA, would all or almost all come within S. 53 

CPA. Again, the distinction is that these wrongs are considered sufficiently clear 

and discrete not to require the application of the average consumer and 

transactional decision tests.

The aggressive practices in the blacklist in the UCPD can be categorised 

according to which of the three specified forms of aggressive action they involve. 

The European Consumer Law Group has suggested the following 

categorisation.

Blacklist Lit. Form of Aggressive Action

24 Coercion (psychological)
25 Harassment
26 Harassment
27 Coercion and Undue Influence
28 Undue Influence
29 Harassment and Undue Influence
30 Coercion (psychological)
31 Undue Influence and Misleading

Report of the European Consumer Law Group, The Proposed Directive on Unfair Commercial Practices, 
December 2004, available at www.europeanconsumerlawgroup.org.
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A New Departure or a Gap Filled?

On one view, these provisions represent a new departure for Irish law, both in 

terms of form and substance. In terms of form, the effect of these provisions is to 

subject aggressive commercial practices to regulatory control for the first time. In 

terms of substance, even in the absence of jurisprudence, there are obvious 

differences in the way in which the CPA regulates aggressive commercial 

practices and the way in which such practices have been dealt with in private 

law. In particular, the CPA will subject the aggressive behaviour to the average 

consumer and transactional decision tests, whereas in the Irish law of duress and 

undue influence it is the facts of the particular case that are generally 

determinative. Since the average consumer test is a hypothetical one, the CPA 

can be invoked even if an aggressive commercial practice was unsuccessful: all 

that must be shown is the mere likelihood of that transactional decision being 

distorted by the practice.®^

While there are undoubted differences between the provisions of the UCPD 

regulating aggressive commercial practices and equivalent concepts in private 

law -  more of which are likely to emerge -  there are also obvious similarities.®® 

Irish law has always recognised that aggressive commercial practices should be 

the subject of legal controls, albeit principally through private law. There may 

have been a number of explanations as to why aggressive commercial practices 

were never subject to direct regulatory control in this jurisdiction. However, this 

approach could no longer be justified. The position in Ireland contrasted with 

almost all Member States in the Community®^ and perhaps more significantly.

See further Twigg-Flesner, Parry, Nordhausen and Howells, An Analysis o f  the Application and Scope o f  
the U nfa ir Commercial Practices Directive, (London, DTI, 2005).
“  Ibid.

See, further, Hennig-Bodewig, Unfair Competition Law European Union and Member States, (Kluwer 
Law International, 2006).
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Irish law diverged from that of a number of common law countries, most notably 

Australia.®®

It is difficult to see how the lack of regulatory control over aggressive business to 

consumer practices was anything other than a lacuna. It was hardly reconcilable 

with the principal purpose of the previous regulatory framework governing 

business-consumer practices, which was to protect against market failure. It is 

now almost universally accepted that giving consumers rights exercisable in 

private law will not, in itself, sufficiently protect them -  and the economy at large- 

from misleading commercial practices. Chief among the reasons for this is that 

the practical problems consumers have in vindicating their rights can create a 

situation of moral hazard for traders. It is impossible to see how this logic does 

not also apply in respect of aggressive commercial practices. Both misleading 

and aggressive commercial practices interfere with the ability of consumers to 

make informed transactional decisions and cause market failure. In this respect, 

the effect of the CPA is to improve the status quo, not change it.

The Divergences Between the CPA and the UCPD in respect of the Regulation 

of Aggressive Commercial Practices

In general, Section 53 CPA transposes Articles 8 and 9 UCPD in a way that 

sticks closely to the language of the Directive. One element of Article 8 UCPD 

that is not transposed by S. 53 CPA is the reference to business to consumer 

commercial practices involving acts of “physical violence”. This omission is 

explicable by reference to the way in which S. 53 CPA is enforced, namely 

through criminal sanctions imposing strict and vicarious liability on traders. The 

decisions oi C. C v Irelancf^, and in particular. Re Article 26 and the Employment

“  See Ss. 53A (2), 60, Australian Trade Practices Act 1974. 
’̂ (1997)ELR 132
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Equality Bill^° 1996 would seem to insulate regimes of vicarious and/or strict 

liability from constitutional challenge, where they are employed In ‘regulatory’ 

criminal legislation, and where a due diligence defence is available/^ 

Conversely, these decisions also suggest that criminal sanctions imposing strict 

and vicarious liability cannot be imposed in respect of “truly criminal” offfences.

In the U.K., this distinction between “true criminal” and regulatory offences has 

been described by Smith as “invented by the courts and the criteria for its

™ [2006]2IL R M  161.
Section 15 of the Employment Equality Bill examined in Re Article 26 and the Employment Equality 

Bill, 1996 provided for the imposition of criminal liability on employers for the actions of their employees, 
whether or not it was done with the em ployer’s knowledge or approval. This was subject to a ‘due 
diligence’ defence, according to which it was a defence for the employer to prove that they took such steps 
“as were reasonably practicable to prevent the employee from doing that act from doing in the course of his 
or her employment, acts o f that description” .
In striking down the provision as unconstitutional, Hamilton C.J, differentiated between using such 
provisions for offences that are “essentially regulatory in character’ and those offences which “ju'e likely to 
attract a substantial measure of opprobrium”. In respect o f the former, Hamilton CJ held that they 
‘m ay...pass muster under our present constitutional system’ provided :
“they were part of the established legal order at the birth of the State as well as on the coming into 
operation of the present Constitution;... apply where a person has a particular privilege (such as a licence) 
or a duty to make sure that public standards as regards health or safety or the environment or the protection 
of the consumer, and such like, are upheld, and where it might be difficult, invidious or redundant to seek 
to make the employee liable.”
Contrariwise, the provision at issue in the case meant that
“an employer, devoid of any guilty intent, is liable to be found guilty on indictment of an offence carrying a 
fine of £15,000 or a prison sentence of two years, or both such fine and imprisonment, and to be tainted 
with guilt for offences which are far from being regulatory in character but are likely to attract a substantial 
measure of opprobrium. The social policy o f making the Act more effective does not, in the opinion of this 
Court, justify the introduction of so radical a change to our criminal law. The change appears to the Court 
to be quite disproportionate to the mischief with which the section seeks to deal.” Accordingly, he held that 
to render an employer liable to potentially severe criminal sanctions in circumstances which were ‘so 
unjust, irrational and inappropriate would make any purported trial o f such a person not one held in due 
course of law’ and was also repugnant to the provisions o f Article 40.1 o f the Constitution.
In C.C V Ireland  the Supreme Court considered the question o f whether the regime of absolute strict 
liability for offences of statutory rape was constitutional. Re Article 26 and the Employment Equality Bill, 
1996 was the appellant’s primary reliance in terms of authority. In acceding to the appellant’s claim, 
Hardiman J held that although the impugned offence “created by the Employment Equality Bill was of 
course a vicarious one”, he held that:
“there does not appear to be a distinction of substance between being severely penalised for an act of which 
one was ignorant on the one hand, and being even more severely penalised for an act of which one was 
aware but had reason to think was unlawful”
He explained, later in his judgem ent that the alleged distinction between strict liability and vicarious 
liability in this context:
“was based on the proposition that in the case of the latter measure the employer defendant “needn’t have 
known that anything had happened”. This is factually true but I believe it to be a distinction without a 
difference. ...T he essential similarity between the two measures is that a mentally innocent person is 
criminalised.”
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application are not stated and difficult if not impossible to ascertain. Presumably  

it all d ep en d s  upon the d egree  of stigm a which the court be lieves  would attach to 

a conviction”/^  Similarly, Irish courts have taken what can be generously  be  

described a s  a  “touch and fee l” approach to the issue , with no overarching logic 

uniting the c a s e  Iaw7^ Yet although there has b een  no definitive statem ent on the  

issue , the indications are that legislation, p a sse d  with the object of securing fair 

and honest dealing in retail trade, which creates  criminal offences  of strict and 

vicarious liability is constitutionally sound/'^

S. 53 CPA regulates behaviour, such  a s  coercion and harassment, which has  

b een  traditionally regulated at a national level by “truly” criminal statutes This, of 

itself, would not appear to render the provision constitutionally suspect. A wide  

spectrum of a ggress ive  comm ercial practices exist, from ‘cold calling’ and ‘undue  

pressure’, to emotional harrassm ent and physical violence. Although ag g ress iv e  

commercial practices have never b een  criminalised before in consum er  

legislation, it is arguable that the former types of ‘aggress ive  practices’, fall within 

the category of ‘regulatory o f fe n c e s ’ to which vicarious and strict liability could

’^(1986) Crim.L.R. 696
The divergence between Lynch J in Maguire v. Shannon Regional Fisheries 1 [1996] 3 IR 267 and 

Keane J in Shannon Regional Fisheries Board v. Cavan County Council [1996] 3 I.R. 267 in relation to the 
category into which certain environmental crimes should fall is illustrative of the confusion. In Maguire, 
Lynch J held that the offence relating to the pollution of waters was
“regulatory in essence and does not create an offence which would be regarded as of a truly criminal 
character. The pollution of waters is an issue of social concern and legislation against the pollution of rivers 
and streams has a long history and it has always been public policy to prohibit such pollution as far as 
possible and at least one of the grounds for this policy must be that such pollution creates a public nuisance. 
Moreover, it seems to me that the creation of strict liability in such pollution cases coupled with heavy 
penalties is effective to promote the objects of the Statute by encouraging greater vigilance to prevent the 
commission of the prohibited act”
By contrast, Keane J in Shannon Regional Fisheries Board v. Cavan County Council posed the question of 
whether:
“Whatever may have been the view in former times...should the courts today to operate on the assumption 
that a wealthy corporation which recklessly or even deliberately pollutes the environment, leading in some 
cases to public health hazards, is guilty only of a "quasi- criminal" offence, more akin to a breach of the 
civil law, while the young man who at the end of an evening of revelry throws a stone through a shop 
window is guilty of a "true crime"?

In Re Article 26 and the Employment Equality Bill, 1996 , discussed at footnote 66, Hamilton CJ 
expressly alluded to legislation relating to the “the protection of the consumer” as falling within the scope 
of ‘regulatory’ legislation. He also cited a case -  Department o f Agriculture and Technical Instruction v. 
Burke (1915) 2 IR 128 -  which alluded favourably to the Merchandise Marks Act -  where criminal liability 
is also placed on masters for the acts of his servants.
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constitutionally attach. By contrast, however, when looked at in light of emerging 

constitutional jurisprudence, any imposition of strict/vicarious liability for 

aggressive commercial practices involving the use of physical violence would 

have been highly constitutionally suspect.

In theory, this problem could have been overcome by introducing some sort of 

mens rea requirement for prosecutions in relation to aggressive commercial 

practices. Equally, the problem could have been overcome by not using criminal 

sanctions to underpin the said provisions at all.

Yet neither of these options would have been particularly desirable. Introducing a 

mens rea requirement into the section would have imposed a severe barrier to 

expeditious enforcement. Enforcing the provision purely by civil sanctions would 

have led to an unprincipled divergence between the treatment of misleading 

commercial practices on the one hand and aggressive commercial practices on 

the other.

The net result of the decision to excise the reference to “acts of physical 

violence” in Article 9 UCPD is that acts of physical violence occurring in a 

business-consumer context will continue to be dealt under the general provisions 

of the criminal law, where a mens rea/recklessness requirement exists. Practices 

involving physical force do not belong in a consumer protection statute but 

should instead be dealt with under the general criminal law.^^ The NCA would not 

be the appropriate body to investigate complaints about the use of physical force

One complication is that Ireland will be required to meet its obligations under Regulation (EC) No 
2006/2004 on Consumer Protection Cooperation (“CPC”) in respect of all substantive provisions of the 
UCPD, including that relating to the use of physical force in consumer transactions. The CPC requires 
Member States, inter alia, to provide injunctive remedies for prohibited commercial practices, including 
those involving the use of physical force. It is difficult to envisage the circumstances in which an injunction 
would be an appropriate remedy for a complaint from a consumer outside Ireland about the use of physical 
force in the course of a commercial practice by an Irish trader. However, it is submitted that an aggressive 
commercial practice involving physical force could also be proceeded against under some of the other 
grounds specified in Articles 8 and 9 UCPD -  harassment, coercion, or the use of threatening or abusive 
language or behaviour. Section 3 of the CPA which requires a Court to construe the legislation in a manner 
that gives effect to the Directive would also be relevant in this context.
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in a consumer transaction and the Act properly leaves such complaints for the 

police. Nor can the failure to transpose this element of the corresponding UCPD 

provision seriously be seen as an omission: acting violently towards ones 

consumers is hardly a sound business model.

PART IV: CONCLUSION

It is submitted that the CPA significantly rationalises the regulation of misleading 

and aggressive commercial practices in Ireland. In the future, the focus of judicial 

inquiry will no longer be on whether a trader applied a trade description or sold 

goods to which a trade description applied and whether the trade description fell 

within a narrowly drafted, confusing list. Nor will it be on whether the 

misdescription involved goods or services, houses or kitchen roll. The 

fragmented, inconsistent, form-based regulation of misleading practices is 

replaced by more flexible regulation, the focus of which is pointed clearly and 

unambiguously at protecting free markets from information failure. Misleading 

practices are regulated under the CPA in a manner that is more readily 

accessible and understandable than the old law, but which does not substantially 

sacrifice legal certainty.

Similarly, it is submitted that subjecting aggressive commercial practices to 

regulatory control overcomes a gap in the previous legal framework. As we will 

see in Chapter 9, the substantive provisions regulating these practices are 

complemented by the introduction of penal sanctions and enforcement powers 

that might actually deter traders from engaging in these practices.
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CHAPTER 7: FROM SILENCE TO DISCLOSURE? THE 

REGULATION OF MISLEADING OMISSIONS AFTER

THE CPA

Introduction

If all the Consumer Protection Act 2007 (“CPA”) did was update and 

rationalise the regulatory framework governing misleading commercial 

practices in a form that was more flexible, bring in provisions allowing for the 

regulatory oversight of aggressive commercial practices and introduce a 

causation test which made it clear that the main function of the law was to 

prevent market failure, such an Act would have improved orthodoxy, rather 

than significantly change it.

But the CPA also contains provisions that have no parallel in the previous law. 

Two of these provisions, namely S. 46 CPA regulating misleading omissions 

and S. 43 CPA regulating unfair commercial practices, deal with the 

substantive regulation of business-to-consumer (“b-c”) commercial practices. 

These provisions flow directly from the Unfair Commercial Practices Directive 

(“UCPD”), and transpose Article 7 UCPD and Article 5 UCPD respectively. 

These provisions place duties on traders in their dealings with consumers 

which significantly alter the legal status quo.

The other two provisions, namely S. 74 CPA allowing consumers a right of 

action for damages for breaches of the CPA and S. 71 CPA allowing persons 

(including businesses) the right to take injunctive action against traders 

breaching the CPA, were the result of discretionary choices made when 

implementing the UCPD. These provisions deal with the enforcement of 

consumer law, rather than the substance of the law and will be dealt with in 

Part IV of this thesis.

The purpose of this chapter is to examine the implications of implementing 

Article 7 UCPD into Irish law. Part I of this chapter examines the areas in
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which Irish and European law obliged traders to disclose certain forms of pre- 

contractual information to consumers, prior to the enactment of the CPA. Part 

I looks at how, both at a domestic level and a European level, no over-arching 

framework concerning the disclosure of pre-contractual information was ever 

put in place. Rather sectoral measures were enacted which attended to the 

perceived needs of consumers' to receive specific pre -  contractual 

information in specified circumstances.

Part II assesses how the CPA extends the scope of the duty on traders to 

disclose pre-contractual information. It looks at how one of the effects of 

implementing Article 7 UCPD is that more general obligations of disclosure 

are imposed on traders which will complement pre-existing requirements 

contained in common law and legislation of national and European derivation. 

In particular, this part examines Article 7 UCPD (as it is transposed by S.46 

CPA) and its possible implications for traders and consumers.

Part III considers the extent to which the provisions contained in Article 7 

UCPD lay down exhaustive rules which regulate information disclosure at a 

European level. This part analyses the impact that maximum harmonisation 

may have on the ability of the Irish government to enact legislation requiring 

traders to disclose pre-contractual information in the future. This part also 

considers whether the domestic legislation in this area which is retained by 

the CPA is compatible with the UCPD.

PART I: THE REGULATION OF MISLEADING OMISSIONS PRIOR TO THE 

CPA

The Traditional Approach: Common law

As we saw in chapter  ̂\  the twentieth century saw a body of scholarship 

emerge in the area of information economics, which stressed the causal 

connection between informed consumers, increased competition and better 

trading standards. In a competitive market, consumers need to have adequate

' See Chapter 1, “The Rationale for Intervening in the Consumer Marketplace”.
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information about the products of rival traders in order to make optimal 

purchasing decisions. Traders often have superior information about the 

reliability, quality and durability of the products which they sell. This type of 

information is important in order for consumers to make rational purchasing 

decisions that make the best use of scarce resources. The level of information 

voluntarily provided by traders is by no means negligible. Yet, there are often 

inadequate incentives for traders to volunteer pertinent information about their 

products at a time that allows a consumer to make an informed decision, 

particularly if such information may lead that consumer to think again about 

making a purchase.

These factors can justify regulatory intervention which requires traders to 

adduce information about their product in sufficient time to allow consumers 

an opportunity for considered reflection. However, because such regulatory 

responses are not cost-free for traders and consumers (since traders are 

likely to pass on the cost of regulation), they should only be used where they 

are the most efficient way in which to inform a rational economic actor of 

important transactional information.

Common-law courts were reluctant to formulate such a response. As we saw 

in chapter 2,^ Irish consumer protection law was built on 19*  ̂ century laissez- 

faire foundations, although through the development of the common law and 

through statutory intervention the courts gradually became less committed to 

this doctrine. Yet certain vestiges of nineteenth century lassez-faire doctrine 

remain. It remains a central tenent of the common law that no man is “his 

brother’s keeper” and parties are under no obligation to disclose material 

information to each other unless the contract is uberrimae fidei. As Kennedy, 

L J said:

No class of case occurs to my mind in which our law regards mere non

disclosure as invalidating the contract, except in the case of insurance.

That is an exception which the law has wisely made in deference to the

plain exigencies of this particular ... class of transactions. The person

 ̂See Chapter 2, “The Development of Consumer Law in Ireland”.
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seeking to insure may fairly be presumed to know all the circumstances 

which materially affect the risk and, generally, is, as to some of them, the 

only person who has the knowledge.^

The position under the law of torts Is similar - a duty of disclosure is imposed  

on parties in a number of discrete circumstances, such as  when a doctor 

performs a procedure on a patient.*  ̂ Liability can also arise for om issions in 

certain discrete situations under the Hedley Byrne principle, where the 

relationship between the parties is one of extreme proximity.® Yet the basic 

position remains that parties cannot be held liable for pure omissions.®

Over the years the rule relating to non-disclosure has had stark implications 

for the purchasers of products. In Ward Hobbs^, the buyer of pigs, whom the 

seller knew were d iseased , w as held to have no remedy as there w as no 

general duty to disclose known latent defects and any representation that the 

seller had made by bringing the pigs to the market had been negatived by the 

fact that the seller had sold the pigs “with all faults”. In Keats v. Corrigan^ it

 ̂L.G.O.C. V Holloway [1911-13] All ER Ref.578 , 81 LJKB 603 , 106 L T 502. Silence can constitute 
a misrepresentation in certain circumstances. In O'Donnell v Truck Machinary Sales [1998] IR 191 at 
202-203, O'Flaherty J held that“A duty of disclosure will arise, for example, where silence would 
distort a positive representation that has been made, or where material facts come to the notice of the 
party which falsify a representation previously made.”
See also Doolan v. Murray, 21*‘ December 1993, Unreported, High Court. Moreover, a number of 
cases have taken a broad approach to what constitutes a representation. In Gill v M'Dowel [1903] 2 IR 
463, for example, it was held that the failure of the seller to disclose that the animal that he was selling 
was a hermaphrodite was a misrepresentation since the animal was sold in a market where only cows or 
bulls were sold.

McMahon and Binchy, The Law o f  Torts, 2"“* edition, (Butterworths, 2000) at 379; Sefton-Green, 
“Duties to Inform versus Party Autonomy: Reversing the Paradigm (from Free to Informed Consent? -  
A Comparative Account of French and English Law”, in Howells, Jansonn and Schulze, Information 
Rights and Obligations, (Ashgate, 2005).
 ̂ White V Jones [1995] 2 A.C. 207; Banque Financiere se la Cite SA v Wesgate Insurance Co. Ltd 

[1989] 2 All ER 952.
 ̂Stovin V. Wise [1996] A.C. 923.

’ (1878)4 AC 13.
* (1851) 10 C.B. 591. See also Smith v Hughes L.R 6 Q.B 597, where Cockbum L.J. held that “the 
question is not what a man of scrupolous morality would under such circumstances. A case of a 
purchase of an estate, in which there was a mine under the surface, but the fact was unknown to the 
seller, is one in which a man of tender conscience or high honour would be unwilling to take advantage 
of the ignorance of the seller, but there could be no doubt that the contract for the sale of the estate 
would be binding”.
In Bell V Lever Brothers, (1932) A.C. 161 (H.L) Lord Aiken discussed the situation where “A agrees to 
take on a lease or to buy from B an unfurnished dwelling house. A would never have entered into the 
bargain if he had known of the fact. A has no remedy, and the position is the same whether B knew the 
facts or not, so long as he gave no representation or made no warranty. A buys a roadside garage 
business from B abutting on a public thorough fare; unknown to A, but known to B, it has already been
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was held that no remedy lay against a landlord who failed to tell the tenant 

that the house was in a ruinous condition before letting it to him. In Surinya & 

Douglas v. Midland Banl^ it was held that it followed from the absence of a 

duty of disclosure, that the defendant was not under a duty to inform the 

plaintiffs that their money could be more profitably invested in a different 

account.

To illustrate the point further, Brownsword, Bradgate and Twigg-Flesner take 

the hypothetical example of a consumer contracting with a business contractor 

for a house clearance:

[l]f the latter realised that some of the items to be cleared were of 

considerable value, we would not expect the law to require disclosure of this 

information. In other words, the law would not treat the house-clearer’s self- 

interested silence as a breach of principles of fair dealing. ...The impression 

gleaned from comparative studies is that civilian regimes of contract law in 

Europe would be much readier to give the lay (consumer) vendor relief 

against a sale at undervalue.

Similarly, in contrast to the position in European civil law regimes, no action 

could be taken in Irish law against the art dealer who purchases a Monet at an 

undervalue from an ignorant consumer.^^

Purchasers of real property have been left particularly exposed by the non

disclosure rule, since real property often falls outside the scope of consumer 

protection legislation. Under the common law, the vendor of property is not 

under any duty to disclose defects in the physical condition of the property

decided to construct a bypass road which would divert substantially the whole of the traffic from 
passing A's garage. A ll these cases involve hardship on A and benefit to B, as most people would say, 
unjustly. They can be supported on the ground that it is of paramount importance that contracts should 
be observed, and that if  parties honestly comply with the essentials of the formation of contracts...they 
are bound , and must rely on the stipulations of the contract for protection from the effects of facts 
unknown to them.”
 ̂(1999) 1 All ER (Comm.) 612 

Brownsword, Bradgate and Twigg-Flesner, “The Impact of Adopting a Duty to Trade Fairly”, (DTI, 
2003) at 60; available at http://www.berr.gov.uk/files/file32101.pdf.
"  See, further, R. Zimmerman and S. Whittaker, Goood Faith in European Contract Law, (Cambridge, 
Cambridge University Press, 2000), at 208.

221



and gives no implied warranty as to the habitability of the property. Thus, in 

Curling u. Walsh^^ it was held that the plaintiff had no claim against the vendor 

of property when, shortly after moving into her house she discovered dry and 

wet rot infestation. In Sykes \/. Rose^^ the vendors of a property were held to 

be under no obligation to disclose the fact that a particularly gruesome murder 

had occurred on the premises.

The attachment to the principle of non-disclosure has led to the perverse 

result that, in the case of house sales, where several people are interested in 

a property they must all invest in a structural survey, whereas if sellers were 

obliged to disclose key elements concerning the state of their property to all 

potential buyers, the costs of the survey would only be incurred once.^'^

The development of a doctrine of implied terms (both by the courts and by 

statute) has helped ameliorate the position of c o n s u m e r s . J u s t  as 

consumers can work off the implicit presumption that the goods which they 

purchase will meet a basic standard of quality,^® so rules implying terms into 

contracts create an incentive for traders to disclose information where goods 

are not up to that standard, in order to avoid liability.^^ This is not equivalent to 

an obligation of disclosure, but it goes a certain way towards encouraging 

traders to draw any problems with goods to the consumer’s attention.

The Traditional Approach: Domestic Legislation

As we saw in Chapter 2, initial legislative activity in the area of consumer

12 2 3 >d November, 1987, High Court, Unreported.
[2004] EWCA Civ 299.
Beatson, Anson's Law o f Contract, 28* Edition, (Oxford, 2002, Oxford University Press) at 263.
For a brief discussion of the content of the terms implied by the Sale of Goods and Supply of 

Services Act 1980, see Chapter 8, “From Rules to Standards: The Regulation of Unfair Commercial 
Practices After the CPA.” See also R. Sefton-Green, “Duties to Inform versus Party Autonomy: 
Reversing the Paradigm?”, in Information Rights and Obligations, A Challenge fo r  Party Autonomy 
and Transactional Fairness, G. Howells, Jansen and R. Schulze (Ashgate) 2005 at 181.

Twigg Flesner, “Information Disclosure About the Quality of Goods: Duty or Encouragement”, in G. 
Howells, Jansen, and R. Schulze Information Rights and Obligations; A Challenge fo r  Party Autonomy 
and Transactional Fairness, (Ashgate, 2005) at 137.

Under Section 14 (2) of the Sale of Goods and Supply of Services Act 1980 no implied condition of 
merchantable quality arises in relation to defects are which specifically drawn to the attention of the 
consumer, or defects which ought to have been revealed upon proper examination.

222



protection was focussed on enacting legislation aimed at protecting the 

market against false information and the codification of contract law 

jurisprudence. Subsequently, other legislative responses emerged, the most 

important of which sought to guarantee “that the consumer (got) more, and 

more relevant information”.̂ ® In contrast to the position articulated by the 

common law, the notion that consumers' economic interests could be 

advanced by placing positive, legislative, duties on traders gained a certain 

degree of acceptance. This is reflected in the body of legislation that was 

enacted requiring traders, under pain of penal sanction, to disclose a 

miscellany of information to consumers at a pre-contractual stage.

Such legislative based information- disclosure requirements have become a 

particular feature of financial services legislation, where problems of 

assymetrical information are particularly acute. But as we saw in Chapter 2, 

this approach was not confined to the financial services and a number of 

measures have been enacted at a domestic level which attended to the 

broader needs of consumers' to receive specific pre -  contractual information 

in prescribed circumstances.

Prior to the enactment of the CPA, two statutory provisions were of particular 

importance. S. 19 of the Prices Act 1958 allowed the Minister for Enterprise, 

Trade and Employment (“the Minister”) by order to require traders selling by 

retail to produce a list stating the retail price of the commodities which they 

sold under pain of criminal sanction.^® Section 11 of the Consumer 

Information Act 1978 allowed the Minister to require by order that 

advertisements for prescribed products should contain or refer to prescribed 

information^° and made failure to comply with such orders an offence.

In both cases, the order making powers were used on a case-by-case basis, 

as a response to demonstrable problems. Prior to the enactment of the CPA,

293 Dail Debates 73.
As amended by Section 5(2) of the Prices Act 1972.
S. 11 (1) Consumer Information Act 1978.
S. 11 (3) Consumer Information Act 1978. S.10 and S. 12 of the Consumer Information Act 1978 

also made provision for marking orders and definition orders respectively. No use was ever made of 
these provisions.
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orders were in force under S .19 of the Prices Act 1958 dealing with price 

display in licensed premlses^^, hairdressers^^, catering establishments^"* and 

for diesel and petrol.^^ All of these orders were made in order to address 

particular situations where consumers could be effectively committed to 

contracts, without receiving adequate (or any) price information about the 

product purchased.

Four orders under S. 11 of the Consumer Information Act 1978 were also in 

force prior to the coming into effect of the CPA,^^ each of which related to 

discrete problems that had arisen in relation to the advertising of certain 

products. The Consumer Information (Advertisements) (Disclosure of 

Business Interests) Order 1984^^ prohibited the publication of an 

advertisement by a trader unless such advertisement made it clear that the 

advertised 'goods' were being supplied in the course of a trade business or 

profession. It was made “largely to counteract “small ad” motor dealers who, 

by publishing individual small advertisements in the press were leading 

persons to believe that the sale was a private sale”.̂ ® The Consumer 

Information (Advertisements for Concert or Theatre Performances) Order 

1997^® imposed a number of obligations on traders advertising a public 

concert or theatre performance and was a response to the increase in 

advertisements in this area which omitted 'hidden charges'. In written 

advertisements for such performances, the admission price had to be 

indicated as well as and seperate to, any other additional charges applicable. 

In other forms of advertising, the admission price was required to be stated 

together with a reference that an additional charge may be payable in certain 

circumstances. The same rationale lay behind the Consumer Information

5.1. No. 263/1999 Retail Price (beverages in Licensed Premises) Display Order 1999.
5.1. No. 156/1976 Charges (Hairdressing) Display Order 1984.
5.1. No. 213/1984 Retail Price (Food in Catering Establishments) Display Order 1984.
5.1. No. 178/1997 Retail Price (Diesel and Petrol) Display Order 1997.
5.1. 168/1984 Consumer Information (Consumer Credit Order) 1987 set out binding definitions of 

consumer credit agreements and required any advertisement that came within its ambit and made 
reference to the cost of credit, to include reference to the APR. This Order was supplanted by the 
Consumer Credit Act 1995 and was revoked by S.I. 248/1996 Consumer Information (Consumer 
Credit) Order, 1987 (Revocation) Order, 1996.

S.I. 168/1984 Consumer Information (Advertisements) (Disclosure of Business Interest) Order, 
1984.

Clark, Contract Law in Ireland, (Thomson Roundhalll, 2004) at 205.
5.1. 103/1997. On the intrinsic weaknesses of this Order, see footnote 77.
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(Advertisements for Airfares) Order 2000, which required every advertisement 

for an airfare to contain the total price payable (to be stated in a single 

amount)^®, the monetary amount of any extra charges imposed^\ a clear 

statement regarding any restrictions applicable in relation to the method of 

payment or booking^^ and specific information regarding any restrictions 

applicable in relation to the availability of an airfare.^^

Taken in their totality, these provisions represented a significant legislative 

response to problems relating to a lack of consumer information. While it is 

difficult to extract from this past legislative practice any overarching and 

coherent strategy, it is clear that since the mid-nineties increasing faith was 

placed in regulatory responses aimed at increasing market transparency 

where the invisible hand of the market was failing. However, faith in this type 

of regulation seems to have been tempered by an awareness that imposing 

information obligations on traders was not without cost and had to be 

examined in context. Although (as we will see in part III of this chapter) there 

were various technical problems with the orders enacted, when examined in 

context, it is difficult to argue that they were a response to imaginary problems 

or were otherwise disproportionate.

The Traditional Approach: European Legislation

At a European level, there has also been a consistent commitment towards

increasing the pre-contractual information available to consumers through

regulatory intervention. Like Irish legislation, European legislation invariably 

operated at the contractual or near contractual setting (i.e. where consumers 

were close to making transactions).Y e t, as with domestic legislation, these 

measures have generally been employed selectively and aimed at specific 

commercial practices, such as distance selling, where the arguments for 

requiring information of this type to be provided to consumers at a pre-

5.1. No 468/2000, Regulation 4 (1) (a).
5.1. No 468/2000, Regulation 4 (1) (b).
5.1. No 468/2000, Regulation 5.

”  S.I. 468/2000, Regulation 6 (1).
One exception is Directive 98/6/EC of the European Parliament and the Council of 16 February 1998 

on consumer protection in the indication of the prices of products offered to consumers.
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contract stage were compelling.

Running through the various pieces of consumer legislation which predate the 

enactment of the UCPD are provisions aimed at ensuring consumers receive 

all necessary information prior to entering into a transaction. Article 3 of the 

Package Holiday Directive^® provides that a brochure informing a consumer 

about a package holiday must contain information on, inter alia, the 

destination, transport, accommodation, meals, visa requirements. Article 4 (1) 

of the Door-Step Selling Directive^® requires that traders inform consumers 

about their right to withdraw from a contract and how such a right is to be 

exercised. Similarly, Article 4 of the Timeshare Directive^^ contains a myriad 

of information that must be disclosed to the consumer prior to concluding a 

contract for timeshare. Article 4 of the Distance Selling Directive^®, requires 

that, prior to a distance contract being concluded , a consumer must be given 

information about the identity of the supplier, the main characteristics of the 

goods and services, the price of the goods inclusive of tax, and the 

arrangements for payment delivery and performance.

The enactment of the Unit Price Directive^® - which proffers a general 

requirement of price disclosure for retailers covering most products save 

services - was the farthest the Community had gone in this area. Yet even the 

limited disclosure requirements contained in this Directive proved contentious 

for Ireland.

Directive 90/314/EEC of 13 June, 1990 on package travel, package holidays and package tours.
Directive 85/577/EC of 20 December 1985 to protect the consumer in respect of contracts negotiated 

away from business premises.
Directive 94/47/EC on the protection of purchasers in respect of certain aspects of contracts relating 

to the purchase of the right to use immovable property.
Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection 

of consumers in respect of distance contracts.
Directive 98/6/EC of the European Parliament and the Council of 16 February 1998 on consumer 

protection in the indication of the prices of products offered to consumers is implemented by S.I. 
639/2002 European Communities (Requirements To Indicate Product Prices) Regulation 2002. The 
Directive imposes an obligation on traders to indicate the final selling and unit prices of products for 
sale to consumers. It applies to goods sold in retail outlets, mail order, catalogue based sales and goods 
purchased from the Internet. The final price is defined as the price inclusive of VAT and all other taxes. 
Selling price is the final price to the consumer and unit price is the price per kilo or litre etc. The 
objective of the Directive is to improve consumer information and to facilitate the comparison of prices 
by consumers.
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Businesses in whicli the trader does not make use of equipment for printing 

shelf edge labels or equipment for point of sale scanning'*” were exempted 

from the scope of the Regulations, as were those supplying goods in the 

course of a service'*^ on the grounds that consumers’ specific needs for 

information (over and above that required by the Unit Price Directive) could be 

appropriately attended to through sectoral disclosure obligations, particularly 

by virtue of retail price display orders under Section 19 of the Prices Act 

1958.^^

PART II: THE REGULATION OF MISLEADING OMISSIONS AFTER THE 

CPA

Overview of S. 46 CPA

The duties on traders to disclose material information to consumers have 

been altered fundamentally by S. 46 CPA, which transposes Article 7 UCPD 

regulating misleading omissions. The effect of S.46 CPA is to superimpose 

more general disclosure obligations on traders, which will complement the 

pre-existing requirements contained in common law and legislation of national 

and European derivation.

This basic obligation of disclosure is contained in S. 46 (1) of the CPA, 

according to which:

[A] commercial practice is misleading if the trader omits or conceals material 

information that the average consumer would need, in the context, to make 

an informed transactional decision (“material information”) and such practice 

would be likely to cause the average consumer to make a transactional

See Article 5 (2) (g), S.I. 639/2002 European Communities (Requirements To Indicate Product 
Prices) Regulation 2002.

In implementing regulations, Article 3 was relied on in order to exempt SME’s from the obligation to 
unit price, on the ground that it constituted an excessive burden for such businesses because of the 
number of products on sale or the size of the sales area. See Consultative Document, Review of  
Legislation on the Implementation o f Directive 98/6/EC on Consumer Protection in the Indication o f  
Price o f Products Offered to Consumers, DETEMP, p.3; available at 
http://www.entemp.ie/publications/commerce/2006/Consultation%20paper%20Unit%20pricing%200c 
t%202006.doc.

As amended by Section 5(2) of the Prices Act 1972.
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decision that the average consumer would not otherwise make.

Under S. 46 (2) CPA, an ‘omission’ is not only a straightforward failure to 

provide information, it also includes circumstances where information is 

hidden, or provided in an unclear, unintelligible or untimely manner."*^ In that 

respect, there is a certain overlap with the conduct captured by S. 46 CPA  

and that which is proscribed by S. 43 CPA covering misleading actions.

S. 46 CPA is framed in terms of enhancing autonomous decision- making of 

consumers, to which end consumers must be given ‘material information’ 

necessary in making ‘an informed choice’. The provision therefore is aimed at 

traders who fail to provide material information that the average consumer 

objectively needs in order to make an informed transactional decision. In 

essence, S. 46 (1) CPA proffers a flexible obligation of disclosure on traders 

that has to be examined on a case-by case basis.

As with the other substantive provisions of the CPA save for the blacklist, 

under S. 46 (1) CPA the notion of material distortion of the economic 

behaviour of consumers serves as a proxy for the harmfulness of the practice. 

However, where a commercial practice includes an “invitation to purchase”, a 

term deliberately introduced by the Commission to avoid any connection with 

similar terms used in the contract law of Member States such as invitation to 

treat, S. 46 (3) CPA lays down a list of information which must always be 

provided, including the main characteristics of the product, the geographical 

address of the trader, the price of a product inclusive of tax, any delivery 

charges that may apply and the legal rights of a consumer to withdraw from a 

contract. Moreover, for commercial practices that include an invitation to

This provision states that;
“A commercial practice is misleading if—
(a) the trader—
(i) provides material information referred to in subsection(7 j in a manner that is unclear, unintelligible, 
ambiguous or untimely, or
(ii) fails to identify the commercial intent of the practice (if such intent is not already apparent from the 
context),and
{b) such practice would be likely to cause the average consumer to make a transactional decision that 
the average consumer would not otherwise make.”
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purchase, the ‘causation’ test is deemed to be satisfied, regardless of whether 

economic harm has occurred.'^'*

Under article 7(1) & 7(2) UCPD, in determining whether a commercial practice 

Is misleading, account must be taken of “all its features and circumstances 

and the limitations of the communication medium”. Article 7(3) UCPD further 

provides that, where the medium used to communicate the commercial 

practice imposes limitations of time and space, these limitations and any 

measures taken by the trader to make the information available by other 

means, must be taken into account in determining whether there has been a 

misleading omission. These caveats, which dilute the force of the substantive 

disclosure obligations placed on traders, are incorporated into the CPA by S. 

46 (5) CPA, which states that:

[l]n determining whether a commercial practice is misleading under this 

section, the commercial practice shall be considered in its factual context, 

taking account of all of its features and the circumstances, including—

(a) the space or time available in any communications medium used, and

(b) any measures taken by the trader to make the material information 

available to consumers by other means.

S. 46 (1) CPA: Analysis

The general duty of disclosure articulated in S. 46 (1) CPA is far removed 

from the previous orthodoxy, where there was “a reluctance to make any 

concession to the principle that parties may legitimately bargain with price- 

sensitive cards close to their c h e s t . A s  Bradgate, Brownsword and Twigg- 

Flesner put it (when talking about Article 7 UCPD), compliance with the 

provision:

[l]s not simply a matter of putting some effort and resource into ensuring that 

one’s standard terms are properly brought home to the customer, we are

See, further, Chapter 5, “Proving Causation under the CPA”.
Bradgate, Brownsword and Twigg-Flesner, The Impact o f Adopting a Duty to Trade Fairly, op cit, at 

35.
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moving into tine area of sharing price-sensitive information/^

Beyond this, however, the provision is unclear. As Wilhelmsson argues, the 

provision:

[A]lmost gives the court a carte blanche to decide what information should be 

given in which type of commercial practice. It is very difficult to forsee 

concretely what information will be required in different contexts, taking into 

account the rather broad variations in the previous national rules concerning 

this issue."*̂

The language of the section is strict -  the reference point in determining 

whether ‘material information’ has been omitted is the perspective of the 

average consumer, rather than the trader on whom the obligation rests. 

Hence breach of the section is not dependent on any wilful omission on part 

of the trader. It is not clear from S. 46 (1) CPA, whether traders will be liable 

for failing to adduce material, product -related information to consumers 

which they themselves have no knowledge of."̂ ®

The obvious objection to S. 46 (1) CPA is that it runs contrary to the principle 

of legal certainty: it obliges traders to adduce material information under pain 

of sanction, without saying what that information is."̂  ̂ Presumably, the amount

Bradgate, Brownsword and Twigg-Flesner, The Impact o f  Adopting a Duty to Trade Fairly, op cit., 
at 36.

Howells, Micklitz and Wilhellmson, European Fair Trading Law: The Unfair Commercial Practices 
Directive, (Ashgate, 2006), at 152.

The inclusion of the causation test in Section 46 (1) CPA and in Article 7 UCPD is also confusing. If 
a trader omits ‘material information’ which a consumer would need to make an informed transactional 
decision it seems to automatically follow that this would cause that consumer ‘to make a transactional 
decision that he would not otherwise have made’. If a consumer is not given material information 
which he needs to make an informed transactional decision, how would that not cause that consumer 
‘to make a transactional decision that he would not otherwise have made’? This view is supported by 
the use of the term ‘ and thereby causes’ in Article 7 ( 1 )  UCPD, which contrasted with the way other 
provisions the Directive were constructed.

 ̂This is be one reason why some common lawyers were sceptical of the merits of introducing such a 
duty into the common law. In Lxiidlaw v Organ 15 US (2 Wheat) 178 (1817) Marshall CJ argued that 
the denial of a duty of disclosure in this case was required because “it would be difficult to 
circumscribe the contrary doctrine within proper limits, where the means of intelligence are equally 
accessible to both parties.”
Although he accepted that the general rule regarding disclosure could operate harshly, similarly 
Gunther Treitel objected to the introduction of duty of disclosure into the common law on the grounds 
that it would be very hard to say what exactly would have to be disclosed in any given case: See G.
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of information which traders’ will be obliged to disclose under this section, as 

well as the nature of such information, will be commensurate with the 

complexity of the product which the trader is selling, the type of consumers 

purchasing the product and how proximate the commercial practice at issue is 

to the conclusion of the contract.^® This seems also to be the import of the 

proviso in S. 46 (5) CPA, which provides an ‘out’ for traders who otherwise do 

not fulfil their obligations under the section.

While there is no question that S. 46 (1) CPA will have to be worked out on a 

case by case basis, the objection to the provision on the grounds of legal 

certainty should not be overstated. Strikingly similar principles have been 

developed in the context of Irish insurance law. In insurance contracts 

information is deemed material and therefore must be disclosed if “a 

reasonable and prudent insurer would consider it material in deciding to 

underwrite the risk”. There are obvious similarities between the questions 

that a court has to ask itself in deciding whether the duty of utmost good faith 

in insurance law has been breached, and the questions that it will be asked to 

decide upon when looking at cases under S. 46 (1) CPA. Equally, the 

example from insurance law illustrates the fact that a flexible duty of 

disclosure can be utilised in a relatively consistent manner by defining proper 

criteria.^^

Economic literature provides a stronger basis for objecting to S. 46 (1) CPA. 

From an economic perspective, an unconstrained duty of disclosure is

Treitel, The Law of Contract, 12'*' Edition (2007, Sweet and Maxwell), at 424.
See, further, Chapter 5, “Proving Causation under the CPA”.

S. 46 (5) suggests that the omission of some ‘material’ information that could affect the ability of the 
consumer to make an informed decision would not be proscribed because of ‘the factual context’, as 
well as “limitations of space and time”. The Commission has stated that the reference in this provision 
to ‘limitations of space and time’ refers to the technological limitations of certain communication 
medium, such as SMS. However, the Commission argued that this provision would not excuse traders 
from what would otherwise constitute material non-disclosure, simply on the grounds of cost. But this 
interpretation is obscure. First, it seems to give those who advertise on medium such as SMS an unfair 
competitive advantage. Second, while the technological limitations of the communication medium 
might mean that there would not be enough space to disclose all the information required by Article 7, 
it is difficult to see how this reasoning can be applied to time. What else can ‘time’ mean if  it does not 
mean money?

Chariot Inns v. Assicuraxzoni [1981] IRLM.
Fabre-Magnan, “Disclosure in French contract Law”, in Beatson and Friedman, Good Faith and 

Fault in Contract Law, (1995, OUP) at 106.
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inconsistent with the idea that individuals should be given incentives to invest 

in the acquisition and use of knowiedge.^"^ In order for markets to function 

properly, information in commercial communications is necessarily 

incomplete. The scope of a duty of disclosure must be constrained, so that a 

trader who has acquired information at some cost or ingenuity can derive a 

reward for his effort by making an advantageous contract.^^ Collins gives the 

example of a commodities trader who has discovered that a commodity is in 

short supply in one region so that prices have gone up:

[W]ith the benefit of this information the trader can resell it in the place of 

short supply. The inducement of profits ensures that the market operates 

competitively and efficiently, so that goods are quickly moved to those who 

value them most. This process would be obstructed if the trader were 

required to disclose his or her knowledge of market shortage on the initial 

purchase. Following such disclosure, the information would become public 

knowledge allowing others to exploit it. The trader would therefore be 

prevented from taking advantage of the information, which would in turn 

discourage him or her from obtaining the information in the first place.®®

Just as the real alternative for firms who are obliged to fulfil prescriptive 

disclosure obligations may be simply to cease trading in an area, so the law 

needs to provide incentives for the discovery of commercially valuable 

information.®^ The cure would be worse than the ailment it seeks to remedy if 

consumers lose all information, however incomplete, that they may have 

received without legal regulation.®®

Recent academic literature has underscored the fact that information 

disclosure requirements are not without cost. Wilhelmson and Twigg - Flesner 

argue that while “pre-contractual information obligations can be of benefit to 

some consumers, their true value is often overrated, because it would seem

Kronman, “Mistake, Disclosure, Information and the Law of Contracts” (1978) 7 JLS 1.
H. Collins, The Law o f Contract, (4'*' Ed.) (Lexis Nexis, 2(X)3), 218.
Ibid., al 198-199.
F. Gomez-Pomar, “The Unfair Commercial Practices Directive: A Law and Economics Perspective”, 

(2002) 2 ERCL 4.
Ibid.
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to be a fallacy that consumers are generally able, or willing, to act on 

information provided.” ®̂ Moreover, they argue that such obligations are not 

costless, particularly where traders are not in possession of the information 

which they are legally required to disclose. Increasing the amount of 

information contained in a commercial communication may also be costly for 

consumers, by confusing them or making them disregard or downplay the 

benefits accruing from a product.®®

In certain transactions, notably those involving healthcare, full disclosure of all 

risks involved could be to the detriment of the consumer if it needlessly deters 

them from undergoing operations which are in their best interest to have.®  ̂

Similarly, as Kearns J held in Geoghegan v'. Harris .•

[A] tourist might be deterred from visiting a country where there had been an 

earthquake causing loss of life, but if told the event happened fifty years ago 

without repetition since, he might well wonder why his travel agent caused 

him unnecessary worry by mentioning it at all. ...

Moreover, Howells asserts that it is the “affluent, well educated and middle 

class consumer that is better able to process information and some may not 

benefit from information disclosure requirements at all.” Perversely, 

disadvantaged consumers, may be penalised through additional costs passed 

on by traders.

These arguments suggest that in interpreting S. 46 (1) CPA, the courts should 

proceed with caution. However, these arguments do not apply in all 

circumstances. There are situations where considerations of efficiency and 

fairness support a duty of disclosure.®'^ In particular, in a number of product 

markets, the relationship between the consumer and the trader is of such

T. Wilhelmsson and C. Twigg- Flesner, “Pre- Contractual Information Duties in the Acquis 
Communitaire”, (2005) 1 ERCL at 9.

See, Gomez Pomar, “The Unfair Commercial Practices Directive: A  Law and Economics 
Perspective”, op cit.

Geoghegan v. Harris [2000] 3 IR 536 (21st June, 2000)
Ibid., per Kearns J.
G. Howells “The potential and Limits of Consumer Empowerment by Information”, (2005j Journal 

of Law and Society 349-370 at 357.
Smith, Atiyah's Introduction to the Law o f Contract, 6* Edition (2005, OUP), at 245.
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dependency and reliance, that at least some measure of disclosure should be 

required. For example,

In cases in which the trader possesses information that would, if disclosed, 

make clear to the consumer that the contract is unsuitable for his needs or of 

such value that it is not worth the money he is othenwise willing to pay, 

considerations of efficiency dictate that such information should be disclosed. 

Imposing a duty on a trader in possession of information which diminishes the 

value of the product he provides is unobjectionable from both a moral and 

economic point of view. As Fabre-Magnan argues:

[N]ot only are these duties of disclosure morally very satisfactory in that they 

prevent traders from trying to obtain fraudulently more than they deserve from 

the contract, but they are economically efficient in that people pay only for 

what they receive and no more.®®

It takes no effort or expenditure for the trader to adduce this kind of 

information, yet failure to adduce the information will result in a misallocation 

of resources.®® The case of Curling v. Walsh^^ discussed in Part I provides a 

practical example of this. The imposition of a duty on the seller of the house in 

this case to would have entailed no real risk that the seller would be 

discouraged from entering into a contract for selling the house; however it 

would have meant that the house would have been more appropriately 

valued.®®

Section 46 (3) CPA: Invitations to Purchase

Whereas the general duty of disclosure contained in S.46 (1) CPA should be 

cautiously welcomed, the same cannot be said for S.46 (3) CPA, which

Fabre Magne, op ch., at 119.
Smith, op cit., at 246.

67 2 3 rd November, 1987, High Court, Unreported.
The Law Society are also proposing that, in relation to houses, the duty to disclose defects should lie 

with the seller. See “E-Conveyancing: Back to Basic Principles”, available at
http://www.lawsociety.ie/UserFiles/File/Publication%20of%20eVision.pdf. At time of writing this 
proposal has not been introduced.
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articulates a per se rule, requiring the disclosure of specified information in 

cases where a commercial practice is or includes an invitation to purchase 

regardless of whether economic harm has occurred. Only commercial 

practices including or constituting invitations to purchase have to contain the 

information set out in S. 46 (3) CPA. “Invitation to purchase” is defined in S. 2 

(1) of the CPA as a “representation by the trader in a consumer transaction 

that (a) indicates characteristics of the product and includes its price, and {b) 

enables the consumer to purchase the product”.®®

The rationale of the provision is to steer consumers towards making efficient 

purchasing choices and lead to an intensification in competition. The theory is 

that by requiring traders to disclose details of the price, main characteristics 

and method of delivery of the product, traders will be forced to compete on the 

disclosed aspects on offer, resulting in increased choices and reduced prices 

for consumers. In  addition, by requiring that such information be provided in 

commercial communications at a remove from the formation of a contract, the 

consumer is given time to reflect on the various options on offer before locking 

himself into a contract, or expending time or money in the pursuit of further 

information about the contract. The provision therefore serves a similar 

purpose to Advertising Orders and Price Display Orders, made under the 

Consumer Information Act 1978 and the Prices Act 1958 respectively.

The problem with the provision is its broad sweep. S. 46 (3) CPA can be 

interpreted in a number of ways. Firstly, a narrow interpretation can be taken, 

according to which an ‘invitation to purchase’ will only occur in a commercial 

communication (which includes the price and main characteristics of a 

product) which is highly proximate to the conclusion of a contract. Second, an 

intermediate construction can be taken to the definition, according to which an 

‘invitation to purchase’ occurs whenever a commercial communication 

includes the price and characteristics of a product and is likely to enable

Under Article 2(2) of the UCPD the term is defined as “a commercial communication which 
indicates characteristics of the product and the price in a way appropriate to the means of the 
commercial communication used and thereby enables the consumer to make a purchase 
™ See Whitford, “The Function of Disclosure Regulation in Consumer Transactions”, (1973) 2 
Wisconsin Law Rev 400.



consumers to take a decision on whether or not to purchase the product 

without making further enquiries. Under this interpretation, therefore, the 

requirement would not apply to the marketing or advertising of a product 

where the price is quoted but the trader has no intention of soliciting mail 

order or other direct response sales. Third, an expansive interpretation can be 

taken and the provision can be seen as applying to every commercial 

communication which indicates the price and the characteristics of a product.

The Commission has interpreted “invitation to purchase” in its broadest sense. 

This fits is with how the term is used in Annex I of the UCPD, in relation to the 

prohibitions on bait advertising^^ and bait and switch advertising,^^ where a 

narrow or intermediate interpretation of the term would render these 

provisions effectively redundant.

Yet this broad interpretation of “invitation to purchase” is problematical. Its 

effect, if adopted, would be to place onerous obligations on traders, with little 

obvious corresponding consumer gain. It is highly questionable whether 

consumers require the information specified in S. 46 (3) CPA for all 

commercial communications that indicate the price and the characteristics of 

a product. As Gomez-Pomar states, this interpretation is too “intrusive on the 

market forces at play in the provision of information in the marketplace, and 

too disdainful of the costs of completing information for consumers.

The absence or presence of price in commercial communications has 

different roles in different contexts. While the imposition of analogous 

disclosure requirements to S. 46 (3) CPA can help competition and market

Annex I (5) UCPD precludes:
“Making an invitation to purchase products at a specified price without disclosing the existence of any 
reasonable grounds the trader may have for believing that he will not be able to offer for supply or to 
procure another trader to supply, those products or equivalent products at that price for a period that is, 
and in quantities that are, reasonable having regard to the product, the scale o f advertising o f the 
product and the price offered (bait advertising).”

 ̂Annex I (6) prohibits:
“Making an invitation to purchase products at a specified price and then:

(a) refusing to show the advertised item to consumers; or
(b) refusing to take orders for it or deliver it within a reasonable time; or
(c) demonstrating a defective sample o f it,with the intention o f promoting a different product.”

Op cit.
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transparency in certain markets (the advertising of consumer credit, airline 

tickets and concert and theatre tickets come to mind), the desirability of laying 

down expansive pre-contractual disclosure requirements operating in all 

consumer markets is questionable. In respect of the sale of many products, 

consumers will be able to inform themselves of the information specified by S. 

46 (3) at point of sale, without any obvious consumer detriment occurring.

In fact, consumers may be worse off if a broad interpretation is taken to S. 46 

(3) CPA. Firstly, they are likely to have to absorb the unnecessary costs of 

this regulation. Second, since the information specified in S. 46 (3) CPA will 

be triggered once a commercial communication includes the price of a 

product, which is a defining characteristic of an invitation to purchase under 

the UCPD definition, it might be expected that this form of advertising will 

decrease and traders will prefer to create advertisements which do not proffer 

price information. This would clearly not be in the best interests of consumers 

and price transparency.

Moreover, the Commission’s approach may work where traders sell their 

products in their own retail outlets. But the retail example is atypical and for 

other distribution arrangements the Commission’s interpretation is 

commercially unworkable. In most cases, traders will be selling their brands 

through third parties and cannot be expected to list, for example, the 

geographical address of all the traders they sell through in the advertisement 

itself. Nor can they be expected to retain a list of all the places where their 

product is sold. The profitability of engaging in advertising is dependent on 

having a fast turnaround and unnecessary additional burdens could destroy 

this profitability.

It is not only the question of when an invitation to purchase is deemed to 

occur under the CPA that is problematic,it is also the type of information which 

must be disclosed upon an invitation to purchase being made. S. 46 (3) (b) 

CPA, for example, refers to a trader having to “disclose the geographical 

address and identity of the trader on behalf of whom he was acting.” But for 

web- traders and virtual companies may be impossible to comply with this



provision since many of these traders have no geographical address. The 

requirement under S. 46 (3) (f) CPA, for invitations to purchase to disclose the 

legal rights of a consumer to withdraw from or cancel a contract is also 

unclear. In theory, a possibility of a right to withdrawal or cancellation occurs 

in every transaction, since a contract can be rescinded or terminated for 

various reasons; but a per se right of withdrawal occurs in a limited number of 

circumstances, such as agreements made under a distance or doorstep- 

selling contract.

PART III: The Harmonising Effect of Article 7 UCPD

The Reinforcement of Previous Information Disclosure Regime

One would expect courts to eschew the Commission’s unworkable 

interpretation of S. 46 (3) CPA for a more practical solution. Heavy reliance 

may be placed on S. 46 (5) CPA, which allows traders to escape their 

disclosure obligations where the ‘factual context’ requires it. But the problem 

with Article 7 (4) UCPD (as transposed by S. 46 (3) CPA) is not just that it 

imposes highly ambiguous obligations on traders to disclose information 

which might often be of questionable importance to consumer. Given that it is 

contained in a maximum harmonisation directive, the provision is also meant 

to have a pre-emptive effect. On its face, it removes the ability of Member 

States to enact tailored information disclosure legislation, targeted at 

idiosyncratic problems that arise in certain markets.

As we saw in chapter 3, the maximum harmonisation nature of the UCPD 

means that, in the field approximated by the Directive, Member States have 

no freedom to derogate from its provisions even if doing so would result in a 

higher level of consumer p ro te c tio n .T h e  UCPD seeks to advance consumer 

protection in all Member States uniformly and is as much about eliminating 

barriers to trade as it is about advancing consumer protection itself. The 

principle also applies in respect of misleading omissions. Pursuant to Recital

See, Chapter 3, “The UCPD and the Europeanisation of Consumer Law.”
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15 UCPD, Member States are allowed to continue to legislate in this area in a 

manner more prescriptive than Article 7, but only to “ensure a higher level of 

protection of consumers’ Individual contractual rights”.75 In terms of 

regulating the pre-contractual behaviour of traders through public law, the 

provisions of Article 7 UCPD are intended to apply “in so far as there are no 

specific Community law provisions regulating specific aspects.”76

As we saw In part I of this chapter, the Idea that consumers' economic 

Interests could be advanced by placing positive duties on traders to adduce 

Information became well accepted in Ireland. This was encapsulated In a body 

of legislation that was enacted requiring traders, under pain of penal sanction, 

to disclose a miscellany of information to consumers at a pre-contractual 

stage. Legislation compelling Information disclosure Imposed highly specific 

obligations on traders (relating to such matters as the size of font to be used 

on the hoardings of petrol stations, or where price lists for meals were to be 

displayed In restaurants). The detail contained in these provisions was 

necessary In order to take account of the specific features of different 

commercial settings. The font size requirement contained in the Retail Price 

(Diesel and Petrol) Display Order was aimed at ensuring that consumers 

would be able to see the price offered by a filling station from the road. In 

addition, these provision had to be couched In detailed terms because of the 

reality that traders would exploit ambiguity to their advantage and In order to 

allow the legislation to be underpinned by criminal sanctions.

The transposition of Article 7 UCPD therefore gave rise to a number of 

dilemmas for the Department of Enterprise, Trade and Employment. 

Practically, If not constitutionally, the provisions were too vague to be 

enforceable by way of the criminal law.^^ Given the level of ambiguity 

pertaining to the meaning of Article 7 UCPD, there were also doubts about the 

enforceability of Article 7 UCPD per se. The view was taken that consumers’ 

specific needs for Information could not be appropriately dealt with through

■'^Recital 15 UCPD.
See Recital 10 UCPD.
For more detailed discussion of the transposition process, see. Chapter 4, “Transposing the UCPD: 

Difficulties and Decisions.”
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the requirements contained in that provision alone. It was felt that exclusive 

reliance on Article 7 UCPD to regulate all forms of misleading omissions 

would lead to a depreciation in the level of consumer protection in the discrete 

areas that had previously been covered by similar legislation.

Accordingly, in transposing the provisions regulating misleading omissions in 

the UCPD into the CPA, the legislation that previously regulated information 

disclosure was reviewed and re-enacted. In addition, the CPA creates new 

legislative powers allowing for the creation of additional statutory instruments 

requiring information to be disclosed to consumers on pain of criminal 

sanctions. In line with the old provisions of the Consumer Information Act 

1978, S. 50 (1) and (2) CPA allows for regulations to be made requiring 

traders who sell certain products to adduce product related information when, 

inter alia, supplying or advertising those products. Breach of these provisions 

is an offence. Pursuant to Section 50 (5) CPA the Minister for Enterprise, 

Trade and Employment (“the Minister”):

[M]ay not make a regulation under this section unless the Minister is satisfied 

that in the context—

(a) the average consumer would need the stamp, mark, tag, label or 

information in order to make an informed transactional decision (“material 

information”), and

(b) if such material information was withheld, omitted or concealed, it would 

be likely to cause the average consumer to make a transactional decision that 

the average consumer would not otherwise make.

Moreover, in line with the provisions contained in the Prices Act 1958, S. 57 

CPA allows for the continued use of price display regulations.

The provisions of the Prices Acts 1958 relating to price display orders are 

retained, purely for the purposes of permitting the continued operation of the 

existing price display orders.^® The effect of this provision is that the Prices 

and Charges (Tax-inclusive Statements) Order; the Charges (Hairdressing

See S.92 CPA.
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Display) Order; the Retail Price (Food in Catering Establishments) Display 

Order; the Retail Price (Diesel and Petrol) Display Order and the Retail Price 

(Beverages in Licensed Premises) Display are all kept in force.

Similarly, under S. 94 CPA, the Consumer Information (Advertisements) 

(Disclosure of Business Interests) Order 1984, the Consumer Information 

(Advertisements for Concert or Theatre Performances) Order 1997 and the 

Consumer Information (Advertisements for Airfares) remain in force and are 

deemed to have been made as regulations by the Minister under S. 50(2) 

CPA.

In addition to allowing for the retention of legislation which seems to fall four 

square within the scope of the UCPD, the aforesaid provisions therefore allow 

for the Minister to exercise a residual standard setting role in regulating 

misleading omissions. One intriguing question which demands consideration 

is whether these provisions are compatible with the UCPD. Since the pre

emptive effect of Article 7 UCPD is subject to a number of important 

exceptions and implied limitations, in assessing this question, there is a need 

to differentiate between the various categories of information disclosure 

legislation that has been retained.

The fact that these Orders are now deemed to have been made under S. 50 (2) CPA, remedies a 
defect inherent in the old law. In Committee stage debates relating to the Consumer Information Act 
1978, the Minister for Industry and Commerce (Mr. John Bruton), was specifically asked about the 
effect of Section 11 (3) of the Consumer Information Act. He replied “This applies to the person who 
publishes or procures the publication of the advertisement. The person responsible for the publication is 
the person who would be caught by the provisions of this subsection...in respect of an advertisement 
submitted by outside parties to a newspaper for publication, the outside parties would be responsible 
for the contents of their advertisement because they are paying for it”. This assumption was wrong and 
S. 11 Consumer Information Act 1978 did not extend liability to those who cause an advertisement in 
breach of an Order to be published, like the airline or the theatre operator.
This defect was exposed in 2003 after the unsuccessful prosecution of Ceske Aerolinie AS.' See 
Director General o f  Consumer Ajfairs v Ceske Aerolinie A.S, Unreported. In this case it was held that, 
in the absence of wording to that effect, one could not read Section 11 (3) of the Consumer Information 
Act 1978 as imposing criminal liability on a person who caused an advertisement in breach of an Order 
to be published. Rather, the section only captured the actions of the person who published the 
advertisement (which was a newspaper in the abovementioned case). This made all Orders made under 
this section effectively redundant, since the ODCA were unwilling to take prosecutions against the 
advertiser, possibly on the grounds that such action would be unfair on the ‘innocent’ advertiser and 
might have a detrimental effect on the advertising industry. This anomaly has now been closed because 
under S. 51 CPA, if an advertisement fails to comply with any requirement of a regulation under S. 
50(2) CPA, both the trader who publishes the advertisement and the trader who causes it to be 
published commits an offence.
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Domestic Price Information Legislation relating to Goods Provided in the 
Course of a Service and the UCPD

The first category of legislation retained deals with the regulation of price 

information in respect of goods provided in the course of a service. Directive 

98/6/EC (“The Unit Price Directive”), implemented by S.I. 639/2002, imposes 

an obligation on traders to indicate the final selling and unit prices of products 

for sale to consumers. It applies to goods sold in retail outlets, mail order, 

catalogue based sales and goods purchased from the Internet. This Directive 

is a minimum harmonisation directive which does “not prevent Member States 

from adopting or maintaining provisions which are more favourable as regards 

consumer information and comparison of prices, without prejudice to their 

obligations under the Treaty.”®°

One notable aspect relating to the way in which the Directive was transposed 

by S.I. 639/2002 was the decision not to apply its provisions to goods supplied 

in the course of a service (a permissible derogation pursuant to Article 3 (2) of 

that Directive)®^ Rather it was decided that consumers’ specific needs for 

information (over and above that required by the Unit Price Directive) could be 

appropriately attended to through sectoral disclosure obligations, particularly 

by making retail price display orders under Section 19 of the Prices Act 

1958.®^

Article 3 (5) of the UCPD permits Member States to retain for a period of six 

years from June 2007 national provisions within the UCPD’s domain “which 

are more restrictive than this Directive and which implement directives 

containing minimum harmonisation clauses.” The provision should be 

interpreted broadly as not only capturing measures introduced following the 

adoption of a minimum harmonization directive and which made express 

reference to that directive, but also including provisions in force before the

Article 10 Directive 98/6/EC.
Article 3 (2) stated that:

“Member States may decide not to apply paragraph 1 to:
- products supplied in the course of the provision of a service,
- sales by auction and sales of works of art and antiques.”

As amended by Section 5(2) of the Prices Act 1972).
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adoption of a directive and which it had been possible to retain because of the 

presence of a minimum harmonisation clause. Accordingly where, in the 

transposition of Directive 98/6/EC, Member States did not apply its provisions 

to products supplied in the provision of a service (as they were permitted to do 

by Article 3 (2) of that Directive), they should not be precluded from using 

Article 3 (5) of the UCPD to retain national information requirements applying 

to such products which are more restrictive or prescriptive than provided for in 

the UCPD. In effect, this would mean that the minimum harmonisation clause 

of the Unit Pricing Directive could still be invoked to justify the retention of S.I. 

No. 213/1984 , S.l No. 178/1997, S.l. No. 263/1999 and S.l. No. , which deal 

with price display in restaraunts, petrol stations and public houses 

respectively.

Other Price Display Related Measures and the UCPD

While it is submitted that Article 3 (5) UCPD should be interpreted as allowing 

for the retention of price information and display relating to the provision of 

goods in the course of a service until 2013 (possibly longer) without the need 

for the average consumer and transactional decision tests on the ground that 

these come within the scope of the Unit Price Directive’s minimum 

harmonisation clause, the Unit Price Directive does not apply to services. It is 

therefore impossible to justify the retention of orders dealing with price display 

for pure services (for example, hairdressing) on this ground.

There is little doubt that these price display orders for pure services regulate a 

“commercial practice” falling within the scope of the UCPD. It is submitted, 

however, that legislative competence to enact measures prescribing the 

manner in which traders display their prices is not effected by the UCPD. 

Notwithstanding the scope and maximum harmonisation nature of the UCPD, 

there is a compelling argument that Member States retain a residual 

discretion to regulate in the field covered by the UCPD, where such regulation 

would have a negligible effect on intra Community trade.

In this respect, the maximum harmonisation nature of the UCPD has to be
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interpreted in accordance with Article 95 EC. Under the EC Treaty, the 

competence to use Article 95 EC as a legislative base is limited to enacting 

measures contributing to the elimination of likely obstacles to the exercise of 

fundamental freedoms or contributing to the removal of appreciable distortions 

of competition which are likely to arise from these diverse rules.®^ Provisions 

enacted under Article 95 EC which have a de minimus effect on intra

community trade are invalid. Equally, provisions which could be interpreted as 

invalid, should be given a construction that is constitutionally permissible.

By definition, the application of price display legislation is confined to 

commercial practices occurring at point-of-sale. It is submitted that there is no 

internal market dimension to the regulation of marketing exclusively occurring 

at point of sale. This interpretation is supported by the decision of the ECJ in 

Germany \/ EP and Council (Tobacco A d v e r t is in g where the Court held that 

the ban on the advertising of tobacco in non - static advertising media (e.g 

periodicals, magazines and newspapers) could be adopted on the basis of 95 

(1) to ensure free movement of press products, however because barriers to 

free movement have to be appreciable, Article 95 EC could not be used to 

restrict static advertising media (posters, parasols, ashtrays and other articles 

in hotels etc) since their effect on free movement was uncertain and indirect. It 

is submitted that this reasoning can be equally applied in this context. 

Accordingly, it is submitted that domestic price display orders are insulated 

from the effects of maximum harmonization because of their minimal impact 

on intra-community trade.

Consumer Information Regulations and the UCPD

It cannot be assumed, however, that the maintenance of the existing 

advertisement orders (in respect of airlines, concert and theatre tickets and 

the disclosure of business interests) or the power in Section 50 CPA to create 

further “Consumer Information Regulations” is compatible with the UCPD. 

These orders do not operate under the minimum harmonisation clause of

Case C-376/98 Germany v EP and Council (Tobacco Advertising) [2000] ECR 1-8419. See, further. 
Chapter 3, ‘The UCPD and the Europeanisation of Consumer Law”.

Case C-376/98 Germany v EP and Council (Tobacco Advertising) [2000] ECR 1-8419.
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another directive and, as their application is not confined to point-of-sale 

marketing, their internal market dimension is more apparent.

S. 50 (5) CPA has been devised to permit breaches of Consumer Information 

Regulations to be criminal offences by providing that the information 

requirements specified in these Regulations are “deemed to be required in 

order to permit the average consumer to make an informed transactional 

decision.” In theory, this allows traders subject to a prosecution under a 

regulation to which S. 50 relates, to challenge the putative regulation on the 

grounds that the Minister could not have reasonably made the decision that 

the information prescribed therein was required in order to permit the average 

consumer to make an informed transactional decision. However, in practice, 

the ability for challenging the reasonableness of an administrative decision is 

so narrow that such an argument would almost always be destined to fail.®  ̂ In 

effect, a breach of a regulations made under S. 50 (5) CPA is a per se 

offence, equivalent to a breach of a S. 55 CPA respecting a “prohibited act or 

practice.” Likewise, breach of a regulation made under S. 50 (5) CPA is a 

criminal offence, regardless of whether the failure to provide the information 

prescribed has distorted consumer decision making.

The only plausible justification for the retention of such measures pursuant to 

the UCPD is the obscure reference in Recital 14 of the UCPD to the fact that 

“the full harmonisation approach adopted in this Directive does not preclude 

Member States from specifying in national law the main characteristics of 

particular products, such as, for example, collectors’ items or electrical goods, 

the omission of which would be material when an invitation to purchase is 

made.” It is however, unclear, how far this reaches and how “particular 

products” should be interpreted. Would cars or textiles/clothes be seen as 

particular products in this sense? Can services, such as funeral services, be 

seen as a particular product? Recital 14 is difficult to reconcile with other 

provisions of the UCPD®® and is out of sync with the general objectives of the

See, for example, the test for impeaching administrative decisions on the grounds of 
unreasonableness laid out in State(Keegan) v Stardust Compensation Tribunal [1986] IR  642.

See for example. Recital 15, which suggests that domestic information requirements can only be
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UCPD, where a la carte additions to the provisions of the UCPD tailored to 

suit national idiosyncrasies are seen as barriers to trade.

In spite of the uncertainty as to whether consumer information regulations are 

compatible with the UCPD, they are likely to remain an important weapon in 

the fight against market failure. In this regard it is interesting to note that 

during the Dail Committee Stage debate on Consumer Protection Act on 13 

March 2007, Micheal Martin T.D., Minister for Enterprise, Trade and 

Employment, stated his intention to review both the Consumer Information 

(Advertisements for Concert or Theatre Performances) Order 1997 and the 

Consumer Information (Advertisements for Airfares) Order. This was in 

response to the fact that the ODCA was continuing to receive a considerable 

volume of complaints to the effect that, owing to the multiplicity of additional 

charges imposed when purchasing concert or airline tickets, consumers were 

finding the final price they were paying differed from the price advertised to 

the extent that the advertised price was often meaningless.

Moreover, on 16*  ̂ July 2007, the Department of Enterprise, Trade and 

Employment launched a Consultation Paper on the revision of the Consumer 

Information (Advertisements for Concert or Theatre Performances) Order 

1997.®^ Since “incomplete information about booking fees causes the same 

type of inconvenience and impairment to consumers whether it occurs in the 

case of a football match or a concert, a fashion show or a play”®® the 

Consultation Paper argued that a future Regulation should be introduced 

under S. 50 CPA requiring advertisements for all events and performances to 

state ticket prices as a single amount inclusive of all non-discretionary 

charges. The Regulation would lay down detailed rules as to how such 

information was to be presented.

justified if they have contract law consequences and are based on a minimum harmonisation clause of 
an EC Directive.

“Consultation on Consumer Information (Advertisements for Concert or Theatre Performances)
Order 1997” available at
http://www.entemp.ie/publications/commerce/2007/ConcertOrderCPJuly07.pdf 

Ibid., at p. 8.
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Maximum Harmonisation and National Rules Regarding Information 

Provision: Conclusion

It would be unfortunate if a Directive intended to prevent unfair practices in the 

interest of consumers should have the effect of preventing Member States 

from enacting or retaining specific information requirements that are deemed 

essential for those consumers. All three of the advertising orders retained by 

the CPA were enacted in response to tangible consumer concerns about a 

lack of transparency in the advertising of the products in question. It would 

have been politically unfeasible for the CPA to have removed these orders.®^ 

It is inevitable that, in the future, similar problems will arise in respect of the 

marketing of other products.

It seems self-evident when one examines the provisions of Article 7 UCPD 

that consumers’ specific needs for information can not be appropriately met 

through the general requirements of that provision alone. General provisions 

relating to misleading omissions can not deal effectively with consumers 

informational needs in every situation. All problems cannot be dealt with on a 

case-by-case basis, which would be the case if all information requirements 

have to be eliminated and substituted by the general provisions of the 

Directive. In addition to the general provisions contained in Article 7 UCPD, 

there is a need for specific rules adapted to specific products or business 

sectors.

There are a number of traders covered by existing consumer information 

regulations ‘deemed’ to have been made under S. 50 (2) of the CPA that have 

a disreputable reputation in respect of their compliance with consumer law. 

One would expect the legality of these regulations (and by implication S. 50)

Admittedly, it is unclear why the order respecting the disclosure of business interests was kept in 
force. S. 55 (1) (x) CPA covers the same ground as the order, as does S. 43 (3) (f) CPA. The 
advertisement of airfares, by contrast, have been the subject of a number of recent parliamentary 
debates: See Dail Debates Volume 526, 22 November, 2000.; Dail Debates Volume 541 , 10 October 
2001; Dail Debates 600, 20 April, 2005. The Director of Consumer Affairs drew attention on a number 
of occasions to the need for consumers to be provided with greater information about booking fees and 
suggested that an advertising order be made under section 11 of the Consumer Information Act 1978 to 
meet this need: See Annual Reports o f the Director of Consumer Affairs fo r 1991 and 1994.

247



to be tested sooner rather than later. One would hope that the Courts will 

resist any attempts by traders to rely on the UCPD in order to strike a blow 

against S. 50 CPA. Due to the comparatively low level of consumer protection 

previously in existence, Ireland came away relatively unscarred from the 

harmonising effects of the UCPD. It would be a significant setback to 

consumer protection in Ireland if the UCPD was used to strike down orders 

'deemed to have been made' under S. 50 CPA or was interpreted as 

precluding the enactment of future legislation along the lines of that envisaged 

by S. 50 CPA.

Conclusion

Article 7 UCPD, as transposed into S. 46 CPA, may have a significant effect 

on the way in which traders interact with consumers in Ireland. Overall the 

enactment of S. 46 marks a break from the past practice, both at a European 

and domestic level, of regulating pre-contractual information disclosure by ad 

hoc and sectoral legislation.

It would be futile to speculate on the precise implications of S. 46(1) CPA for 

Irish law at this juncture. The most striking feature of S. 46 (1) CPA is its 

horizontality and broad sweep: it applies to all b-c commercial practices 

coming within the scope of the CPA, from commercial practices involving 

landlords and their (consumer) tenants to those involving lawyers and their 

non- commercial clientele.

Areas not covered by implied terms legislation, such as the sale of property to 

consumers by traders would seem to be those where the effects might be 

most profound. Moreover, the breadth of the obligation contained in S. 46 (1) 

CPA means that it may effect other players involved in property sales, such as 

estate agents. Whereas previously, if questioned specifically on features of 

the property, an agent would have to answer in a manner which was not 

misleading, no obligation such as that contained in S. 46 (1) CPA existed, nor 

-  in most cases -  did a consumer have any private law remedy against the
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agent if the house turned out to be seriously defective.®^

For Ireland, where traders previously were generally given the freedonn to 

secure transactions in any manner they wished save by duress, coercion or 

misinformation, the enactment of S. 46 (1) CPA is a welcome departure from 

orthodoxy. Unquestionably, the provision imports highly ambiguous 

obligations on traders which will be ultimately left to the judiciary to untangle. 

However, the possible difficulties in circumscribing the limits of a duty of 

disclosure was never a sufficient reason for sticking with the antithetical rule 

that often led to unfairness. On balance, it is submitted that its introduction 

may help eliminate certain unfair practices that have been allowed to 

perpetuate because of the courts residual commitment to caveat emptor.

Overall, however, the effect of Article 7 UCPD on Irish law may be mixed. S. 

46 (3) CPA, which transposes the provisions regulating “invitations to 

purchase” contained Article 7 (4) UCPD, is ill-conceived. While targeted, 

sectoral provisions requiring traders to elicit defined information can act as a 

useful tool in enhancing competition and market transparency, the 

introduction of sweeping disclosure requirements at a horizontal level does 

not properly serve that function. On the one hand, S. 46 (3) CPA is overly 

onerous and may oblige traders operating in certain markets to adduce 

irrelevant information at cost with little corresponding consumer gain. On the 

other, the provisions of S.46 (3) CPA are too broad and open-ended to deal 

with real market failures in other markets where more specific, onerous and 

detailed regulation may be required.

The harmonising and pre-emptive effect of Article 7 UCPD may also give rise 

to problems. Notwithstanding the approach taken by the CPA, the extent to

This problem was compounded by the fact that there:
“was a basic, and widespread, misunderstanding on the part of the public as to the role and, in 
particular, the responsibilities of auctioneers in residential property sales. Many buyers view 
auctioneers as impartial brokers with equal responsibilities to both sides in the transaction. However, 
auctioneers in fact only represent the interests of the seller who is their client and who has contracted to 
pay them a fee”
See, further. Auctioneering and Estate Agency Review Group, Report to the Minister of Justice, 
Equality and Law Reform, http://www.justice.ie/80256E010039C5AF/vWeb/pcJUSQ6HADNE-en.
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which the UCPD harmonises divergent national rules governing pre- 

contractual information disclosure is unclear. The effect of this uncertainty is 

that considerable doubt must be cast over the compatibility with the UCPD of 

some of the domestic disclosure legislation that has been retained or re

enacted by the CPA. If this legislation is interpreted as incompatible with the 

UCPD, Article 7 would have the perverse effect of depreciating the level of 

protection (and information) in areas, such as the advertising of airline and 

concert tickets, where detailed disclosure obligations have long been imposed 

on traders. Such an interpretation would also fetter the ability to deal with 

information deficits in other markets in the future.
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CHAPTER 8: FROM RULES TO STANDARDS: THE 

REGULATION OF UNFAIR COMMERCIAL 

PRACTICES UNDER THE CPA

Introduction

The regulation of misleading and aggressive practices will always be an 

inexact science. The area separating ‘hard sell’ from ‘unlawful sell’ will often 

be grey and regulators and courts will have to work out the legitimacy of many 

practices on a case-by-case basis. As I have argued in Chapter 6 /  through a 

combination of detailed rules and more flexible provisions, the CPA takes a 

flexible approach towards the regulation of misleading practices that should 

help protect markets from failure, without substantially sacrificing legal 

certainty.

But what should the law do about those commercial practices that feel ‘wrong’, 

but defy characterization? What should it do with those practices that are not 

misleading or aggressive, but that seem unfair? By definition, it is impossible 

to define such practices in a general way with any degree of precision. Should 

it be left to the legislature to identify and regulate these practices ex post as 

and when they arise? Should the judiciary be given a roving discretion to 

police morality in the marketplace ex ante? Or would this undermine the 

predictability with which businesses need to operate in the market place, 

create a recipe for uncertainty, and/or constitute an illegitimate extension of 

the powers of the judiciary?

This chapter examines the implications that the creation of a general duty not 

to trade unfairly will have on Irish consumer law. This general duty is to be 

found in S. 41 of the CPA, which transposes Article 5 of the UCPD. Pursuant 

to S. 41 CPA, a commercial practice is unlawful if it is contrary to “the

’ See Chapter 6, “The Regulation of Actively Misleading and Aggressive Practices in the CPA.”
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requirements of professional diligence” and “causation” can be proved. Ethical 

concepts of “professional diligence” are thus married with the economically 

inspired concept of “causation”.̂

Part I of this chapter examines how ‘unfairness’ was regulated prior to the 

CPA. Part II explores the way in which the general clause of the UCPD 

evolved. This part shows how the Commission's proposed general clause was 

gradually supplemented and how this evolution accounts for the complex 

structure of the provision as transposed by S.41 CPA. Part III explores the 

substance and scope of S. 41 CPA. Part IV examines in more detail the 

impact that the general clause may have on Irish law, both in terms of its 

‘positive’ and ‘negative’ effects.

PART I: REGULATING UNFAIRNESS’ PRIOR TO THE CPA

‘Piecemeal Solutions to Demonstrated Problems of Unfairness’

Prior to the UCPD, in addition to having specific prohibitions for certain 

commercial practices, most Member States utilized some sort of general 

clause to regulate ‘unfair trading’. The scope and application of these general 

clauses varied widely between Member States both in their objective and 

construction.^ Some Member States, for example, required traders, to act in 

accordance with fair commercial practice,*^ good marketing practices^ and 

'honest market practices’.® Others precluded commercial practices that were 

'contra bonos mores'^ or violated the 'principle of good faith'.® In some 

jurisdictions, most notably Germany, these general clauses had their origin in 

unfair competition legislation which had later been expanded in order to 

protect consumers.® In Ireland and the UK, another vestige of caveat emptor

 ̂ See, further. Chapter 5, “Proving Causation under the CPA”.
^COM (2001)531 final.
*  S.94 Act on Commercial Practices and Consumer Information (Belgium).
 ̂Section 1 Danish Marketing Practices Act.

® Article 14 Act on Certain Trade Practices and Unfair Competition (Luxembourg).
’ See Section 1 Austrian Act against Unfair Competition, Section 1 of the German Act against Unfair 
Competition.
* Article 5 Ley de Compentenis Desleal (Portugal).
’  See, further. Chapter 10, “The Role of Traders in the Enforcement of the CPA: A New Unfair
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that (at least) partially remained intact was the attachment to market regulation 

through relatively discrete legal rules.

As we saw in Chapter 2, in the nineteenth century having predictable legal 

rules predicated on the contractual autonomy of parties was seen as 

necessary in order to uphold the free market model. This commitment to the 

principle of legality still exercised some control over the legislative and judicial 

mind. Specific problems relating to the protection of consumers’ economic 

interests were dealt with through ad hoc judicial or legislative solutions which 

sought to deter traders from engaging in certain practices and/or give 

consumers relief from such practices. Beyond the confines of standard form 

consumer contracts, of the fifteen Member States involved in negotiating the 

UCPD, only Irish and English law did not regulate business-consumer 

practices through a general clause based on the principle of ‘fairness’ or 

something analogous to it.^° Rather, a fragmented body of domestic consumer 

law was complemented by a fragmented body of European consumer law. 

What Sir Thomas Bingham said of English contract law in Interfoto Picture 

Library Ltd. \/. Stilletto Visual Programmes L td ^ \  was also true of Irish 

consumer law: Irish consumer law had been built on piecemeal solutions that 

had been developed in response to demonstrated problems of unfairness.

Common Law

This commitment to legal certainty was strongest at common law. Here, the 

focus of judicial inquiry when adjudicating on consumer contracts was on 

‘procedural fairness’ aimed at protecting consumer’s freedom from coercion as 

well as the integrity of the information on which they decided to conclude 

contracts. There was a reluctance to develop an overarching doctrine in

Competition Law for Ireland?”
Schulze and Schulte-Nolke, Analysis o f  National Fairness Laws Aimed at Protecting Consumers in 

Relation to Commercial Practices, available at:
ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm/studies/unfair_practices_
en.pdf.
"  [1989] QB 433.

Brownsword, Bradgate and Twigg-Flesner, The Impact o f  Adopting a Duty to Trade Fairly, (DTI,
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contract law that would give consum ers  relief from substantively ‘unfair’ 

contracts. As we saw  in Chapter 2, this w as largely a  co n seq u en ce  of the 

generality of the private law doctrinal system in which, in order to preserve  

doctrinal integrity, it w as  impossible to differentiate between consum er and 

commercial contracts. The antipathy of English courts towards reviewing 

contracts on grounds of ‘fa irness’ w as  restated  in the strongest of term s by 

Lord Hoffmann in Union Eagle Ltd u Golden Achievement Ltd,^^ w here the 

Privy Council resisted the “beguiling heresy” that the  court had an unfettered 

equitable discretion to relieve against the express  term s of a  contract w here 

enforcement would be  “unconscionable”.

Just a s  there w as a  reluctance to allow for the creation of an open-ended  

equitable or contractual principle which could protect consum ers  from 

contracts that were ‘unfair’, so  too w as there resistance to developing the law 

of tort in a  way that could overcom e this. Instead, the  judiciary articulated an 

exclusionary rule in respect of d a m ag e s  in negligence for pure economic loss. 

A demarcation line w as drawn betw een the law of contract and the law of tort 

in order to prevent excessive litigation. Excessive and  unmeritorious litigation 

was s ee n  a s  the probable result of a  system where defendants  could be sued  

in negligence for causing economic loss “to an infinite range of persons  with 

whom (they) never had any relationship in contract or its equivalant.”

Consumer Contract Legislation

The “slow, almost painful way in which the (common) law developed, the  

complexity of the  legal rules imposing duties, the  exceptions and limitation 

which exist...and the e a s e  by which duties could be excluded in the courts”^̂  

dem onstrated  that the com m on law could not keep  pace  with the  n eed s  of 

modern consumerist society. Thus, the  task  of invading the four corners of 

contracts and  regulating substantively unfair bargains - such a s  where the

2003) at 68; available at http://www.berr.gov.uk/files/file32101.pdf.
[1997] 2 All ER215 at 218.
Glencar Exploration pic  v Mayo County Council (No.2) [2002] 1 I.R. 84.
Borrie and Diamond, The Consumer Society and the Law, (London, Penguin, 1981) at 335.
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consumer received poor value for money, where the terms of the contract 

were unfair or when the quality of the product supplied to the consumer did not 

fulfil his legitimate expectations - was left to the legislature. As we saw in 

Chapter 2, the contractual rights of consumers under the common law were 

significantly supplemented and enhanced by this legislation. The Sale of 

Goods and Supply of Services Act 1980 (“SGSSA”), implies various terms into 

consumer contracts in respect of the sale of goods and the supply of services. 

In respect of the sale of goods these implied terms cannot be excluded or 

restricted.^® In respect of the supply of services, “it must be shown that an 

exemption clause is fair and reasonable and has been specifically brought to 

his (the consumer’s) attention.

Some of these legislative provisions are notable for their flexibility and the 

discretion that they allow courts in determining whether traders’ obligations 

under the law of contract have been properly performed. Under the definition 

of merchantable quality under S. 14 (3) SGSSA:

Goods are of merchantable quality If they are fit for the purposes for which 

goods of that kind are commonly bought and as durable as is reasonable to 

expect having regard to the description applied to them, the price and all the 

other relevant circumstances

In addition. Section 39 of SGSSA provides that every contract for the supply of 

services is subject to several implied terms, the most important of which is that 

the supplier must have the necessary skill to render the service and when 

supplying the service, he does so with due skill, care and diligence. Not only 

can consumers invoke these flexible provisions against traders themselves, 

but also the NCA is given injunctive powers to intervene on a consumer’s 

behalf where a trader’s level of service is falling below the standards required. 

In other words, the SGSSA does not only operate horizontally, it is also a 

‘policing measure’ which allows for the regulatory control of certain aspects of

See Ss. 13-15 Sale of Goods Act 1893 (as substituted by S .10 of the 1980 Act)
S. 4 0 (1 ) SGSSA.
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the consumer contract. Furthermore, the Europeanisation of consumer law 

also allowed for more elastic regulation of consumer contracts at a national 

level.

The Regulation of Trade Practices

Yet, while unfair contracts were regulated in a number of ways and through a 

number of flexible provisions, prior to the CPA there was no overarching 

framework which connected the legal requirements more closely to the ethical 

objectives. Accordingly, if a consumer believed that a trader had acted 

unfairly in making or performing a particular contract or that the terms of the 

contract were unfair (in themselves or in their application), then the 

consumer’s complaint would have to be couched in terms recognised by the 

law.^® If a complaint could not be framed in those terms, Irish law offered no 

remedy to a consumer, no matter how unscrupulous the trader’s conduct was 

from a moral perspective. Nor was there any possibility of regulatory 

intervention on the consumers’ behalf to prevent such unscrupulous practices. 

Irish consumer law did not serve the function of dispensing discretionary 

justice. When gaps in the law were exposed, they were dealt with on an ad 

hoc basis through legislation, if at all. Furthermore, some aspects of 

consumer contracts, such as the price of the product or whether the consumer 

had received poor ‘value for money’, remained beyond the pale.^°This aspect 

of the contract remained the business of the contracting parties.

See, in particular, Directive 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer Contracts, 
transposed by S.I. 27/1995 European Communities (Unfair Terms in Consumer Contracts) Regulations, 
1995. This directive is discussed in Chapter 2, “The Development of Consumer Law in Ireland.” Not 
only did the implementation of this Directive give consumers relief in private law where terms of 
standard form contracts “contrary to the requirement of good faith, cause significant imbalance in the 
parties rights and obligations arising under the contract, to the detriment of the consumer. Regulation 8 
of S.I. 27/1995 (implementing Article 7 (2) of the Directive) gave the ODCA jurisdiction to seek an 
injunction to prevent against the continued use of such terms.

Brownsword, Bradgate and Twigg-Flesner, op ch., at 11.
There is little Irish jurisprudence on this issue. Yet there are a number of persuasive English 

decisions directly on point. See Kennedy v. Kennedy (12 January 1984, unreported) High Court per 
Ellis J “Once there is consideration its adequacy in this sort of case is irrelevant to its validity and 
enforceability if the agreement has been proved”. Cf Rogers v. Paris [1987] Q.B. 933 at 944 per Lord 
Mustill: “The buyer was entitled to value for money”. However, as Smith argues, this type of 
examination was probably made in practice when looking at “merchantability” and “fitness for 
purpose” under the SGSSA. See Smith, Atiyah's Introduction to the Law o f Contract, 6'*’ Edition (2005,
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Moreover, the abovementioned legislation concerning the contractual rights of 

consumers gives a slightly misleading picture about the way in which traders 

were regulated and the doctrinal commitment to legal certainty. This is 

because the conclusion of contracts with consumers is only one of the many 

ways in which traders and consumers interact. There was a significant 

disconnect between the relatively flexible regulation of consumer contracts 

and the way in which other commercial practices such as advertising and 

marketing practices were regulated. These commercial practices generally do 

not fall within the scope of consumer contract legislation at all. But they are 

intimately connected with the overall commercial environment in which 

consumer transactions are concluded.

The criminal prohibitions on false and misleading information contained in the 

Merchandise Marks Acts 1887 -1978 extended beyond the contractual sphere, 

as did the domestic information disclosure requirements discussed in Chapter 

7. Yet as we saw in Chapter 6, in contrast to the way in which consumer 

contracts were regulated, this ‘criminal’ consumer law was designed in narrow, 

decidedly specific, ‘form-based’ terms. The Merchandise Marks Act 1887-1978 

had to be frequently amended as loopholes in the legislation were exploited.^^ 

Even in the relatively restricted field in which these criminal prohibitions were 

operable, there was too much emphasis on technical compliance with legal 

rules by a trader and the regulatory authorities were not given sufficient 

flexibility to curtail or prevent practices that led to market failure, irrespective of 

technical compliance with the letter of the law. To take an example from 

Chapter 6, prior to the CPA, pyramid schemes were carefully devised so as to 

fall outside the scope of the law. The actions of traders who exploited the 

loopholes in the legislation may not have been unlawful, but the result of their 

actions was the same: these schemes caused significant financial loss to a 

number of people.

OUP), at 303.
See Chapter 6, “The Regulation of Actively Misleading and Aggressive Commercial Practices in the 

CPA.”
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This disconnect between the relatively flexible regulation of the consumer 

contract and the inflexible, form-based regulation of other commercial 

practices is partly explained by the fact that these latter commercial practices 

were regulated through criminal law. Until the enactment of Section 9 of the 

Consumer Information Act 1978 (which allowed for the ODCA to seek 

injunctions against traders who were breaching the Merchandise Marks Acts 

1887-1978), there were no other effective intermediate options available to 

enforcement authorities, other than pursuing miscreant traders through the 

criminal courts. One of the effects of using the criminal law to deal with 

misleading practices was that strict criminal procedural requirements were 

applicable. Where there was any doubt as to whether a breach of the law 

occurred, the benefit would be given to the accused. Moreover, since there are 

constitutional limits to how broadly criminal offences can be framed,^^ it would 

have been difficult to accommodate a general obligation to trade fairly within a 

criminal law framework.

The Debate in the UK

In the UK the closest parallel to a general duty to trade fairly was contained in 

S. 34 (1) of Part II of the Fair Trading Act 1973. This allowed the Director 

General of Fair Trading to seek assurances from traders or go to court and 

obtain an injunction against traders who “persisted in a course of conduct” 

that was in breach of criminal or civil law. In practice, this provision was 

severely restrictive as it was necessary to show evidence of a large number 

of breaches before an injunction could be granted. In addition, enforcement 

authorities had to use their “best endeavours” to obtain written assurances 

from traders. These pre-conditions made this provision an inadequate 

mechanism to deal with rogue traders.

King V AG [1981] IR  233. As Kenny J said (at 263), “It is a fundamental feature of our system 
of government by law (and not by decree of diktat) that citizens may be convicted only of 
offences which have been specified with precision by the judges who made the common law, or 
of offences which, created by statute, are expressed without ambiguity.” See also AG v 
Cunningham [1932] IR 28 and The People (AG) v Edge [1943] IR 115 and the decision of the 
ECHR in Sunday Times v. United Kingdom, Judgment 36/4/79, Series A, No. 3, para 49. See 
Casey, Constitutional Law in Ireland, (3rd ed) (Dublin, Round Hall Sweet &  Maxwell, 2000), at 
521; O ’ Malley, “Common Law Crimes and The Principle of Legality”, (1989) 7 ILT  243
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The problems inherent in Part III of the Fair Trading Act 1973 led to a debate 

as to whether provisions in UK consumer protection law (which were very 

similar to those applicable in Ireland) should be supplemented by a residual 

requirement to trade fairly. One of the most prominent advocates of this 

approach was Sir Gordon Borrie, the incumbent Director General of Fair 

Trading during the 1980’s. In relation to overcoming the problems inherent in 

Part III of the Fair Trading Act 1973, he argued as early as 1984 that “one 

possible way forward would be to create by statute a general duty to trade 

fairly in consumer transactions.” However, he suggested that the types of 

conduct that would be treated as unfair “would be set out in codes of practice 

devised after consultation with relevant trade associations.” ^̂

In 1986 the Office of Fair Trading published a discussion paper suggesting the 

introduction of a statutory duty to trade fairly which would be fleshed out by 

codes and jurisprudence.^'^ It also suggested that aggrieved consumers’ could 

obtain a full range of remedies when obligations under such a duty were 

breached. The proposals made in the discussion paper provoked considerable 

response. Consumer organisations and trading standards bodies “almost 

unanimously supported the idea”, with the reaction from industry bodies “being 

more mixed”.

The conclusion of the OFT was to reject the original proposals. It cautioned 

that framing such a clause in terms of fairness might make it “so wide and so 

subjective as to place excessive discretion in the hands of enforcement 

authorities” and that a standard “more tractable” than 'unfairness' was 

required.” It proposed supplementing the existing law through the use of two 

general provisions. The first related to 'deceptive and misleading' conduct. The 

second related to the regulation of 'unconscionable' conduct. This latter 

general clause would be backed by a set of factors to be taken into account on 

a case-by-case basis. But yet again these watered-down proposals were

See, further, Borrie, The Development o f Consumer Law and Policy -  Bold Spirits and 
Timorous Souls, 36th Hamlyn Lectures (London, 1984) at 74.

See, A General Duty To Trade Fairly, Discussion Paper (1986, DTI) at 5.23
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never implemented.^®

An Ideological Resistance to Standards-Based Regulation?

In Ireland, there is little indication that any serious debate occurred following 

the enactment of the Consumer Information Act 1978 and the Sale of Goods 

and Supply of Services 1980 about the need to underpin the statutory duties 

imposed on traders with a general obligation to trade fairly. As we saw in 

Chapter 2, after the 1980’s the driving force behind the development of 

consumer law in Ireland was Brussels, not Leinster House.

Yet given the parallel development of consumer law in both countries, it is 

submitted that the debate that occurred in the UK from the mid-1980's should 

be seen as instructive. Just as the English courts had rejected the idea of 

reviewing contracts ex post on grounds of unfairness because of “practical 

considerations of business”, so the British legislature ultimately rejected 

creating a statutory duty to trade fairly because of the perception that such a 

general duty would threaten legal certainty for traders. Even though some of 

the compulsory terms and principles governing the regulation of consumer 

contracts were increasingly couched in open-textured terminology, there was 

still a reluctance to give the judiciary a more general, roving discretion to 

police morals in the marketplace. In other words, even as consumer law was 

moving away from its classical position as a result of legislative and judicial 

intervention, there was still a residual commitment to legal certainty and 

scepticism to the idea of allowing courts and regulators a wide amount of 

discretion in adjudicating on commercial conduct ex post.

Set against the legal backdrop described in Part I, it is difficult to understate 

the significance of S. 41 CPA, which transposes (in a manner which is slightly 

more coherent) Article 5 UCPD regulating unfair commercial practices. Under 

S. 41 CPA:

See, Trading Malpractices, Office of Fair Trading (London, 1990) at 3.16.
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A commercial practice is unfair if it-

(a) is contrary to one or both of the following:

(I) the general principle of good faith in the trader’s field of activity;

(ii) the standard of skill and care that the trader may reasonably be

expected to exercise in respect of consumers (the requirements of 

professional diligence) and 

{b) would be likely to

(i) cause appreciable impairment of the average consumer’s ability to 

make an informed choice in relation to the product concerned, and

(ii) cause the average consumer to make a transactional decision that the 

average consumer would not otherwise make.

Before looking in more detail at the possible effects of S. 41 CPA on Irish law, 

it is worth examining the evolution of the Article 5 of the UCPD, from the 

original Commission proposal, to the eventual way in which the provision was 

transposed by the CPA.

PART II: THE EVOLUTION OF THE GENERAL CLAUSE: FROM 

PROPOSAL TO TRANSPOSITION

The Rationale behind the General Clause

As we saw in Chapter 3, the Green Paper on European Union Consumer 

Protection (“the Green Paper”)̂ ® sowed the seeds for the enactment of the 

UCPD. The Green Paper noted how the Commission had historically taken a 

sector-specific approach to the regulation of unfair commercial practices. 

Like domestic consumer law, European consumer law had taken the form of 

detailed responses “to specific identifiable problems at a particular moment in 

time.” ®̂ The Green Paper argued that the fragmented set of regulations aimed 

at protecting the interests of consumers was not fit for purpose and that a new

“  COM 2001 (736)
Ibid., at para 2.2.
Ibid., at para 2.2.
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approach was necessary.^® The Green Paper was strongly of the view that any 

framework directive on unfair commercial practices be based on a “mixed 

approach”, in which precise rules and regulations would be complemented 

with a general 'basket clause'. This basket clause “could cover all the aspects 

of fair trading” and “would amount to a safety net to cover practices where 

cross-border restrictions are identified and which fall outside the coordinated 

fields of the sector-specific Directives.

The generally positive response to the proposals in the Green Paper 

concerning a framework directive based on a general 'fairness clause', led the 

Commission to establish an expert group, one of whose tasks was to “identify 

and compare concepts of fair commercial practices in the Member States”^̂  to 

identify possible options to proceed. On the basis of their report, as well as 

observations from other stakeholders, the Commission proposal contained a 

general clause which, it opined, was “the essential element of the Directive.

The Commission Proposal

The initial proposal took a cautious approach to the substance of the general 

clause. Under that proposal, a commercial practice would be unfair if a trader 

acted contrary to “the measure of special skill and care exercised by a trader 

commensurate with the requirements of normal market practice towards 

consumers in his field of activity in the internal market”^̂  and “causation” could 

be proved.

In effect, this general clause proffered nothing more than a “contextual” 

fairness requirement -  and was concerned with whether traders lived up to the

Ibid., at para 2.1.
Ibid., at para 3.4.

’̂ COM (2002) 289, at p 13.
Proposal for a Directive of the European Parliament and of the Council concerning business-to 

consumer commercial practices in the Internal Market and amending directives 84/250/EEC, 
97/7/EC and 98/27/EC, {SEC (2003) 724} at 11.

Ibid., at 11.
I have borrowed this term from John Wightman, who in the context of the meanings of good faith, 

distinguishes between 'core good faith', 'contextual good faith' and 'normative good faith'. See 
Whiteman, “Good Faith and Pluralism in the Law of Contract”, in Brownsword, Howells and Hird 
ed.. Good faith in Contract Law, (Ashgate, 1999).
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actual standards of the field of activity in which they operated.^^ It was clearly 

designed as a response to Member States, particularly the UK, who had 

expressed concerns as to the effect that any general clause would have on 

legal certainty for traders.^® Traders operating in specific fields would be likely 

to have a shared understanding of where the line between fair and unfair 

commercial conduct lay, and the law would simply adopt this standard as its 

benchmark.^^

The clause could not have been employed to thicken up thin senses of fair 

dealing, where such were the accepted norm in a particular sector. 

Moreover, where a divergence existed between the expectations of the 

'average consumer' and those of normal traders in particular fields as to the 

fairness of a particular commercial practice, the latter consensus would have 

prevailed. The general clause contained in the Commission’s proposal could 

therefore be subject to an obvious criticism; if there was a common practice 

which had inherent defects, which ought to be obvious to any trader giving the 

matter due consideration, the fact that that practice was shown to have been 

widely and generally adopted by other traders in the sector over a period of 

time did not make the practice any less defective. Neglect of duty does not 

cease by repetition to be neglect of duty.^®

The Modifications to the Commission’s Proposal

After consultation with the Council, a number of changes were made to the

Whiteman, op cit., at 43.
In its response to the Green Paper, the U K  government said that it had :

“serious concerns that the introduction of a framework directive containing a general clause could 
serve to exacerbate existing problems and increase costs for business...Concepts o f fairness differ 
amongst member states and depend for their interpretation on different legal systems, traditions, and 
self-regulatory regimes. Negotiating a clearly defined general clause will not be easy and there is a 
danger that a vaguely termed directive could result. This would create uncertainty for business, 
especially i f  national courts are able to interpret and enforce differently. It could take many years to 
create the guidance and to provide sufficient clarity to business.”
See “Green Paper on Consumer Protection: U K  Government Response”, available at:
http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/green_pap_comm/responses/gover
nments/uk_en.pdf.

Brownsword, Bradgate and Twigg-Flesner, “The Impact of Adopting a Duty to Trade Fairly”, 
(D T I, 2003) at 60.

Ibid., at 60.
See, e.g the decision of Henchy J O ’ Donovan v Cork County Council [1967] IR  173.
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proposed general clause between June 2003 -  April 2004. A text published on 

20*^ February 2004, inserted a reference to the fact that 'professional diligence' 

has to be “commensurate with the general principle of good f a i t h . T h e  

rationale behind this change was the fear that the reference to normal market 

practices in the original proposal would legitimise dubious practices if these 

were pervasive in a particular sector.'^^ As such, the Irish government agreed 

with the introduction of a normative element into the definition of “professional 

diligence”, although it expressed concerns as to whether the definition was 

stated with sufficient clarity. In particular, it questioned how well the 

antecedent requirement of 'special skill and care' sat with the concept of 'good 

faith',^3

Yet the text was to become more convoluted. A third text, published on 26'*̂  

March 2004, stated that professional diligence was “the standard of special 

skill and care which a trader may reasonably be expected to exercise towards 

consumers, commensurate with accepted/honest market practice and the 

general principle of good faith in the trader's field of activity.”'̂ '' The reference 

to “accepted market practice” was dropped in the fourth published text of 3^̂  

April 2004. “And/or” was inserted after the reference to “honest market 

practice” and before the reference to “good faith”."̂  ̂ Previous Irish concerns 

crystallised after further amendments were made to the definition in the 

Compromise Text of April 22"^ 2004. This was to be the final time that the 

definition was amended. This definition, which now forms the basis of Article 2 

(h) UCPD states that:

[Pjrofessional diligence means the standard of special skill and care which a 

trader may reasonably be expected to exercise towards consumers, 

commensurate with honest market practice and/or the general principle of good

^  COD 2003/0134 6453/04; available in Department of Enterprise, Trade and Employment, 
Consumer Policy, 140/06/07/0030.

Department of Enterprise, Trade and Employment, “Directive on Unfair Commercial Practices: 
Compromise Text February 2004”, Consumer Policy: 140/06/07/0030.

Ibid.
Ibid.

“̂ ^COD 2003/0134 7805/04. available in Department of Enterprise, Trade and Employment, 
Consumer Policy, 140/06/07/0030.
“̂ ^COD 2003/0134 9101/04, available in Department of Enterprise, Trade and Employment, 
Consumer Policy, 140/06/07/0030.
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faith in the trader’s field of activity

The Irish government argued that the revised definition was unclear; and that it 

conflated two distinct concepts, namely good faith and special skill and care."̂ ® 

Yet, these concerns were not taken on board. Neither were a number of 

amendments to the definition proposed by the European Parliament.

The Transposition into Irish Law

Article 2 (h) UCP therefore proffers a complex definition with three strands.

• The special standard of skill and care which a trader may reasonably

be expected to exercise towards consumers.

• Honest market practice.

• The general principle of good faith.

The provision is structured awkwardly and it is unclear how these three 

strands interrelate. What does good faith mean?"^^ Is it meant in the subjective

^  Department of Enterprise, Trade and Employment, Consumer Policy, “Observations on 
Compromise Text of UCP Directive 22 April 2004”, ,  140/06/07/0030/3.

In civil law jurisdictions, good faith is traditionally conceived of as a duty of co-operation between 
the parties, or a duty to act in the interest of one another. Although it has specific applications, such as 
preventing against inconsistent or dishonest behavior, it is an overarching principle, designed to 
enforce standards of decency, fairness and reasonableness in the marketplace. Lando and Beale (ed.). 
Principles o f  European Contract Law, (Kluwer, 2000) at 113. The significance and meaning of this 
principle varies from jurisdiction to jurisdiction. In Germany, for example, the concept of good faith 
has been described as a “super control norm” for the rest of the German Civil Code, and has been used 
to regulate, interpret, complete and revise contracts. Horn, Kotz and Leser, German Private and 
Commercial Law: An Introduction, (1982) at 135.
Zimmerman and Whittaker, Good Faith in European Contract Law, (CUP, 2000), at 30, describe good 
faith in German law as “an open norm”. They state that “not much can be said” about good faith; “and 
what can be said is not very helpful in deciding concrete cases”. They produced the leading 
comparative analysis on the concept of good faith in 15 different legal systems and concluded that the 
concept o f good faith meant different things within a particular legal system as well as between legal 
systems: Zimmerman and Whittaker, op cit., at 690.
In inserting a 'good faith' standard into the general clause, the UCP intentionally drew on an existing 
community analogue, namely the Unfair Contract Terms Directive (“UCTD”): See Department of 
Enterprise Trade and Employment, “Directive on Unfair Commercial Practices: Compromise Text 
February 2004”, Consumer Policy, 140/06/07/0030. The requirement that a term be “contrary to 
good faith” under Article 3 (1) of the UCTD is only the first o f two pre-conditions which must be in 
existence before a finding of unfairness can occur, the second of which is concerned with the 
substantive fairness of the rights and obligations of the contract itself. See Brownsword, Howells and 
Wilhelmsson, “The EC Unfair Contract Terms Directive and Welfarism”, in Brownsword, Howells 
and Wilhelmsson ed.. Welfarism in Contract Law, (Dartmouth, 1994).
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sense of ‘being of good faith’, or does it refer to objective good faith, vis-a-vis 

the observance of reasonable standards of fair dealing when engaging in a 

commercial practice with consumers?"^® Moreover it is unclear whether a trader 

who fails to show ‘good faith’ but does not fall down on any aspect of ‘the 

measure of special skill and care’ satisfies the requirements of Article 2 (h). 

Equally, it is unclear whether a trader who shows an absence of special skill 

and care, but no absence of good faith, falls within the terms of the Directive at 

all. Is it the “standard of special skill and care” or is it the reasonable 

expectations of consumers that must be “commensurate with honest market 

practice and/or the general principle of good faith? Or is it both? What are 

honest market practices? Is this term analogous to the term "honest practice in 

industrial and commercial matters" which is used in Intellectual Property law

Yet in the House of Lords there was a difference of opinion as to the standard of good faith in the 
UCTD. In Director General fo r  Fair Trading v First National Bank (2001) UKHL 52 Lord 
Bingham and Lord Steyn took different approaches. Lord Bingham (at para 18) saw Article 3 (1) 
UCTD as laying down a “composite test”. The good faith requirement was one of “open dealing”. 
The significant imbalance requirement involved looking at the substantive fairness of the contract 
and would be “met if a term is so weighted in favour of the supplier as to tilt the parties' rights and 
obligations under the contract significantly in his favor.” On the other hand, Lord Steyn (at para 36) 
argued that “any purely procedural or even predominantly procedural interpretation of the 
requirement of good faith must be rejected.”
Even if it were possible to draw analogies from how similar provisions in other Member States 
operate, such analogies would be of limited use. The rationale of the general clause of the UCPD 
according to Recital 13 UCPD is to “replace Member States’ existing, divergent general clauses and 
legal principles” and, as such, the clause will be subject to the principle of "autonomous 
interpretation" of European Community law so as to ensure its uniform application throughout the 
different Member States. See Case C-20I/02, R (on the application o f  Wells) v Secretary o f  State fo r  
Transport, Local Government and the Regions [2004] ECR 1-723.

See Steyn, “Contract Law: Fulfilling the Reasonable Expectations of Honest Men”, (1997) 113 LQR 
132 at 138. Lando and Beale (ed.), op cit., at 113. Here the distinction is framed in terms of 'good faith' 
and 'fair dealing', the former being an objective concept. If a subjective standard of good faith was 
taken as the critereon by which compliance with Article 5 was to be judged, it would mean that courts 
would have to unravel the inner motivations of a trader's actions. This standard would not be unlike the 
dishonesty standard which applies in the law of equity to determine the liability of accessories to a 
breach of trust where it must be established that the defendant’s conduct was dishonest by the ordinary 
standards of reasonable and honest people -  this is the objective element. Once this is established, it 
must then be shown that the defendant himself realised that, by those standards, his conduct was 
dishonest: See Twinsector Ltd. v. Yardley (2002) 2 AC 164. Such an approach would set up an easy 
'defence' for traders: See Waddams, “Good Faith, Unconscionability and Reasonable Expectations”, 
(1995) 9 JCL 55 at 58-59, who contrasts subjective good faith with objective reasonable expectations 
in order to show the former could detract from fairness.
The preponderance of evidence indicates that a combination of an objective standard and a subjective 
standard of good faith was intended. Firstly, we saw in part II how the reference to 'good faith' in 
Article 2 (h) UCPD was introduced in order to ensure that traders could not justify bad practices on the 
basis that they were endemic in the industry in which they operated. Having made that step, it would be 
slightly illogical if traders could justify their practices on the grounds that they did not know they were 
bad. Second, the wording of Section 41 (a) CPA is important. It precludes traders from acting “contrary 
to good faith in the trader's field of activity”, rather than contrary to good faith itself. The reference to 
“the trader's field of activity” moves the focus of the prohibition from a subjective to an objective 
standpoint.
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and which the ECJ has related to fulfilling the reasonable expectations of the 

average consumer?"^® What than is the difference between “honest market 

practice” and “the general principle of good faith”? Does the existence of 

“and/or” between these two concepts mean that Member States can decide 

which concept they can choose to transpose? Or would faithful transposition 

only occur if the provision was transposed in its entirety? What then is the 

significance of the proviso that good faith must be examined “in the trader's 

field of activity”? Does it qualify all three elements of the definition? Or merely 

the latter elements of that definition? How do these deontological components 

of the general clause interact with the economically inspired 'causation' test?

Accordingly, the way in which the general clause has been transposed by S.41 

CPA is interesting. As we saw in Part I, S. 41 CPA divides the general clause 

of the UCPD into two limbs. S. 41 (a) CPA prohibits commercial practices 

contrary to “good faith in the traders field of activity”. S. 41 (b) CPA precludes 

commercial practices “contrary to the standard of skill and care that the trader 

may reasonably be expected to exercise in respect of consumers”. The 

draftsman took the view therefore that the three stands of Article 5 UCPD were 

distinct requirements, but that good faith and honest market practice were one 

and the same.

PART III: THE SUBSTANCE AND SCOPE OF THE GENERAL CLAUSE

Unfairness as a Deontological and Economic Concept

The legislature is to be commended for attempting to simplify the rather 

cumbersome definition of professional diligence contained in Article 2 (h) of 

the UCPD. The legislature takes a not untenable view on what is meant by 

that definition. While in light of the aforementioned uncertainties with the 

UCPD definition it cannot be guaranteed that S. 41 CPA represents a faithful 

transposition of the Directive, it is submitted that any deviations between the

See for e.g Case C-64/02 Office fo r  Harm onisation in the In te rna l M arket (Trade M arks and  
Designs) v. Erpo Mobelwerk [2004] E.C.R. 1-10031 and joined cases C-108/97 and C-109/97 
W indsurfing Chiemsee Produktions- und Vertriebs GmbH (WSC) v Boots- and Segelzubehdr Walter 
H uber und Franz Attenberger [1999] ECR 1-02779.
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UCPD and the CPA are likely to be minimal and that the consistent 

interpretation provision in S. 2 of the CPA could probably be relied upon to 

remedy them.

Moreover, while it is clear that some of the nuances of the general clause will 

need to be teased out, one should refrain from obsessing over the wording of 

S. 41 CPA and Article 5 UCPD. The provision must be interpreted 

purposively. Although what might be politely described as a ‘belt and braces’ 

approach was ultimately taken to the wording of Article 5 UCPD, the purpose 

of the provision is relatively clear when one looks at how it evolved.

The first limb of Article 5 UCPD sets down a threshold requirement for a trader 

to act honestly, as well as an objective requirement for that trader to act 

reasonably. According to Guiseppi Abbamonte, the head of the Health and 

Consumer Department of the European Commission who played a key role in 

drafting the UCPD, the professional diligence standard laid down in the 

Directive is analogous to the common law concept of duty of care^°:

[T]he concept of professional diligence Is broader than subjective good faith 

since it encompasses not only honesty but also competence on the part of the 

trader. For example, the behaviour of an honest but incompetent antique 

dealer who sells fakes, believing them to be originals, would not be in

conformity Professional diligence is broadly equivalent to the common law

concept of duty of care. It is a measure of diligence that a good businessman 

can reasonably be expected to exercise and must be commensurate with the 

duty to be performed and the individual circumstances of each case. 

Professionals are expected to comply with good standards of conduct and 

approved practices. It is a measure of diligence above that of an ordinary 

person or non-specialist...assessing the diligence of a trader may require a 

close examination of all the relevant facts. For example, the manager of a 

restaurant has a duty to ensure that the ingredients used are fresh and the 

meals properly prepared. A manager will clearly fail to comply with the

G. Abbammonte, “The Unfair Commercial Practices Directive and it General Prohibition”, in S. 
Weatherill and U. Bemitz ed., The Regulation o f Unfair Commercial Practices under EC Directive 
2005/29, (Hart, 2007)
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professional standard if lie does not ensure tliat food is properly handled, 

prepared and served....However, if a customer becomes ill because he is 

allergic to a particular type of food the manager will not be held responsible. 

Restaurant managers are not doctors and cannot be responsible for every 

accident that occurs to their customers.^^

The standard of care which the UCPD innposes on traders is therefore not 

unlike the duty imposed on professionals under the law of torts, where it has 

been held that:

[C]onformity with the widely accepted practice of his colleagues will normally 

rebut an allegation of negligence against a professional man, for the degree of 

care which the law expects of him is no higher than that to be expected from an 

ordinary reasonable member of the profession or of the specialty in question. 

But there is an important exception to that rule of conduct... the duty imposed by 

the law rests on the standard to be expected from a reasonably careful member 

of the profession, and a person cannot be said to be acting reasonably if he 

automatically and mindlessly follows the practice of others when by taking 

thought he would have realised that the practice in question was fraught with 

peril for his client and was readily avoidable or remediable.

Although the CPA appears to broaden the traditional meaning of the word 

‘professional’ to include any seller or supplier of goods or services^^, the law of 

negligence may provide some guidance as to what can reasonably be 

expected of traders under S. 41 CPA. If this is the case, it will not be open for 

traders to argue that they were acting in accordance with professional 

diligence if they were following widespread but poor standards common to a 

sector. This is because the standard of special skill and care which a trader 

may reasonably be expected to exercise will be judged from an objective 

viewpoint and a trader can be reasonably expected not to adopt poor 

standards.^'*

Ibid., at 22.
Roche V Peilow [1986] IRLM  189 at 197 (per Henchy J).
C. Twigg-Flesner, D. Parry, G. Howells and A. Nordhausen “An Analysis of the Application and 

Scope of the Unfair Commercial Practices Directive, (DTI, 2005), at 20.
Ibid., at 5
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In this respect, the reference in the definition to the standard of ‘special skill’ to 

be expected of the trader should not be seen as limiting the operation of the 

provision. In other words, a trader will not be able to claim that he has no 

‘special skills’ and therefore is not affected by the provision. Rather, the 

reference to ‘special’ should be seen as emphasising that it is the skills of the 

trader, as opposed to those of the average person, that are to be considered.^^ 

The provision is therefore broad enough to encompass both the general skill 

and care which is expected of all traders, as well as the specific skill and care 

to be expected of traders operating in specialised fields.

Yet fairness under Article 5 UCPD not only encompasses ethical concepts, it 

also encompasses economic concepts. Not only must a breach of professional 

diligence be shown, “causation” must also be established. In line with the 

“economic” approach of the UCPD, the presence of the “causation test”, in 

theory at least, is designed to ensure that Article 5 UCPD only applies to 

conduct which has negative economic effects.

The Indeterminacy of the Unfairness Test

Even if the “professional diligence” test contained in Article 5 UCPD has a 

common law analogue, the task facing the judiciary in applying this provision 

in practice cannot be underestimated. From an economic perspective, for the 

standard of care to be set at an optimal level, the benefits of regulating a 

commercial practice -  in terms of eliminating harm to consumers - must be 

weighed up against the costs of such regulation, so that efficient behaviour is 

induced. In spite of the inclusion of the causation test in the general clause, 

the sheer variety of commercial practices that can be examined under the 

provision, as well as the fact that courts are not business experts, gives rise to 

an understandable concern that:

[L]eglslators, regulators and Courts in the different Member States may have 

radically divergent views upon the role and content of such standard, 

particularly in view of the diverse contexts in which the standard has to

Ibid.
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apply.... In order to effectively govern the behaviour of firms and effectively 

protect consumers, the likely results of the unfairness test applied to 

commercial practices have to be anticipated, at least approximately, so that 

firms actually can plan their commercial strategies in accordance with the 

required standards. The lack of clues seriously undermines this possibility of 

anticipation, and with it the incentive effects of the unfairness test, at least at 

this abstract level of generality.^®

The Scope of the Unfairness Test

This concern is accentuated because of the unclear scope of Article 5 UCPD. 

As we saw In Chapter 3, Article 3 (1) of the U C P D  states that the Directive 

applies “before, during and after a comnnercial transaction in relation to a 

producf’̂ ^and “equally to unfair commercial practices which occur outside any 

contractual relationship between a trader and a consumer or following the 

conclusion of a contract and during its execution.” ®̂ However, the other 

provisions of the U C PD  (regulating misleading actions, aggressive commercial 

practices and misleading omissions) predominantly concern the p re -  

contractual behaviour of traders and are predominantly focused on ensuring 

consumers receive 'procedural fairness' prior to making a transactional 

decision.^^

W hen looked at in this context, the reference in Article 3 (1) U C P D  to the fact 

that the Directive applies to conduct “before during and after a contract” is 

simply a reflection of how the post-contractual behavior of a trader can 

supplant and retrospectively negative the voluntary and informed choice of a 

consumer to enter Into a contract In the first place. Take, for exam ple, the 

telephone company that promises in Its advertising free calls to mobiles. If, 

after the consumer has entered Into a contract, no such service is provided or 

the trader does not answer the consum er’s telephone calls, this should still be

F. Gomez-Pomar, “The Unfair Commercial Practices Directive: A Law and Economics Perspective”, 
(2002) 2 ERCL 4.

Article 3(1)  UCPD.
Recital 13 UCPD.
See further. Chapter 6, “The Regulation of Actively Misleading and Aggressive Commercial 

Practices in the CPA”, and Chapter 7, “From Silence to Disclosure: The Regulation of Misleading 
Omissions under the CPA.”
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treated as a misleading practice. Similarly, take the aggressive salesperson 

who coerces a consumer into upgrading to a different mobile telephone 

contract. If, after upgrading, the consumer realises that he does not need ten 

thousand minutes per month free talk time and that he only upgraded because 

of the aggressive sales tactics used, the fact that the parties were previously in 

a contractual relationship does not make the sales person’s tactics any less 

aggressive. In short, the provisions in the UCPD on misleading and aggressive 

commercial practices are not extended in any real way by the provision in 

Article 3 (1) UCPD which states that the Directive has contractual as well as 

post-contractual application.

However, when one looks at Article 3(1) and Article 5 UCPD in unison, the 

door is left wide open for broad interpretations of the scope of the Directive, 

which go far beyond guaranteeing ‘procedural fairness’. The example of the 

restaurant manager given by Abbamonte gives an insight into the wide 

swathes of commercial conduct that may be captured by Article 5 UCPD. This 

example indicates that Article 5 UCPD does not merely regulate the ways in 

which traders interact with consumers at a pre-contractual stage, it also 

captures how they perform their contractual obligations.®” In theory, the trader 

who charges a consumer an exorbitant price for a non-defective product could 

also be caught by the provision. In this respect, it cannot be answered with 

certainty whether the plumber who charges the consumer double the market 

rate for fixing his drainage system would breach the duty of care owed to the 

consumer under Article 5 UCPD. Notably, unlike the Unfair Contract Terms 

Directive, there is no explicit ‘carve out’ in the UCPD in respect of core terms 

such as price and it seems at least arguable that the pricing of products could 

be amenable to review on the basis of Article 5.

As a matter of theory, the extent to which the law should regulate these types 

of “unfair bargains” on general grounds is a matter of some dispute.®^ For

^ See also Abbammonte, “The Unfair Commercial Practices Directive and it General 
Prohibition”, op cit.

For the arguments in favor of such regulation see Smith, “In Defence of Substantive Unfairness” 
(1996) 112 LQR 138; Eisenberg, “The Bargain Principle and its Limits” (1982) 95 Harv. Law Rev. 
741, Collins, Regualting Contract, op cit., at Chapter 11; Gordley,”Equality in Exchange”, (1981) 69
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present purposes, it suffices to say tiiat there are compelling policy arguments 

against interpreting Article 5 UCPD as regulating the quality or price of a 

product supplied by a trader, or otherwise interfering with freedom of contract 

once a trader has behaved in a manner which is procedurally fair before a 

transactional decision has been made. There is a difficulty, however, in 

justifying such a narrow interpretation of the general clause on the basis of the 

text.

The Interaction Between Article 3 (1), 3 (2) and 5 UCPD

One approach is to rely on Article 3 (2) of the UCPD, which states that the 

Directive “is without prejudice to contract law and, in particular, to the rules on 

the validity, formation or effect of a contract.” As was argued in Chapter 4®̂  

however, the most natural reading of this provision is that it provides a 

derogation for national contract law measures in the traditional sense -  

namely the set of rules, exercisable inter se, governing the obligations of 

parties to a contract in the formation, performance and termination of that 

contract.®^ The central purpose of Article 3 (2), therefore, is to make clear that 

any breach of the Directive by a trader does not, in and of itself, have any 

private law consequences. That is a matter for national legislators, who retain 

regulatory autonomy over the decision of whether, when and how a breach of 

the UCPD gives rise to any private law consequences, such as allowing 

consumers to sue traders for damages under the law of contract or tort, or 

allowing them to terminate, rescind or discharge their contracts with traders.®'^

On this logic, however, it does not follow from Article 3 (2) UCPD that 

commercial practices involving the contractual relations between a trader and 

a consumer (like the way in which the contract is performed) are outside the 

scope of the Directive. This is because the derogation in Article 3 (2) UCPD 

does not apply to ‘policing measures’, where the enforcement of consumer law

Cal Law Rev 1587. For arguments against see Kronman, “Contract Law and Distributive Justice” 
(1980) Yale LJ 472; Epstein “Unconscionability: A Critical Reapraisal” (1975) 18 J Law & Econ 293.

See Chapter 4, “Transposing the UCPD: Difficulties and Decisions”.
See Whittaker, “Form and Substance in the Reception of EC Directives into English Contract Law”, 

(2007) ERCL 1.
^  See, further. Chapter 4, “Transposing the UCPD: Difficulties and Decisions”.
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is taken out of the hands of the consumer and outsourced to a public 

regulatory body.®® Otherwise, the UCPD would be emptied of all content: 

Article 6 UCPD and Article 8 UCPD prescribe conduct that can overlap with 

‘contract law’ doctrines such as misrepresentation and duress; these 

provisions would be severely restricted if they do not apply in situations where 

consumers may also have contractual rights.

Abbamonte also interprets Article 3 (2) UCPD in this way. He argues that the 

contract law derogation means that:

[T]he fact that a consumer has concluded a contract because, for example, he 

has been misled by an unfair commercial practice is irrelevant under the 

Directive, which provides for no remedies to invalidate the contract. Of course, 

the Directive will not limit the general contract law remedies available to the 

consumer who has entered into a contract upon being misled. In that case, the 

consumer will have to institute an action in a civil court.®®

The Interaction Between Article 5 UCPD and Contract Law

Although a broad interpretation of the scope of Article 5 UCPD appears to be 

legally correct, it may give rise to some anomalous results. In particular, there 

now seems to be an awkward interaction between Article 5 UCPD and the EC 

Consumer contract law acquis.

Take, for example, the interaction between the UCPD and the Unfair Contract 

Terms Directive (“UCTD”). As a consequence of Article 3 (4) UCPD, 

whatever the scope of the general clause, the UCTD will continue to be lex 

specialis where unfair terms in standard form contracts are at issue.®® As we 

saw in Part I of this chapter, the UCTD is a horizontally applicable measure.

“  Ibid., all,.
^  Abbamonte, op cit., at 16.

Separtment of Enterprise, Trade and Employment, Consumer Policy, “Directive on Unfair 
Commercial Practices; Compromise Text February 2004”: 140/06/07/0030.

As Article 3 (4) UCPD states, “In the case of conflict between the provisions of this Directive and 
other Community rules regulating specific aspects of unfair commercial practices, the latter shall 
prevail and apply to those specific aspects.”
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the primary aim of which is to regulate the substantive content of standard 

form consumer contracts through a combination of private law rules and public 

law controls, whereby unfair terms are not binding on consumers.®^ The UCTD 

itself is subject to a number of exceptions. In particular, the unfairness test 

only applies to non-negotiated contracts and the assessment of the fairness of 

a term “shall not relate (a) to the definition of the main subject matter of the 

contract, or (b) to the adequacy of the price or remuneration as against the 

goods or services supplied...

What happens when the UCTD does not apply, such as where the contract 

between the consumer and the trader is individually negotiated? A broad 

definition of Article 5 UCPD would lead to contradictory consequences. The 

rationale behind the UCTD is to regulate "take it or leave it", standard form 

contracts. Since consumers cannot bargain, the UCTD treats consumers as 

presumptively weaker parties and therefore fit for protection from abuses by 

stronger contracting parties. Notwithstanding the disparity of bargaining 

power between the parties, the unfairness clause cannot be used to challenge 

certain core terms. Perversely, however, if one was to take a broad view of 

Article 5 UCPD, the section could be invoked to challenge core terms of 

consumer contracts that had been individually negotiated. In other words, core 

terms could be challenged where the consumer has some bargaining power; 

but cannot be used to challenge core terms in standard term contracts where 

a consumer has no bargaining power since, in that instance, the UCTD would 

be lex specialis and Article 6 of the UCTD would apply.

Examining the General Clause: Conclusion

From our discussion of the general clause, two things become readily 

apparent. Firstly, the Commission's argument that the adoption of a single 

general prohibition on unfair commercial practices throughout the Community 

would lead to a “high degree of legal certainty” was more a declaration of faith, 

than of fact. Although the overall purpose of Article 5 UCPD seems relatively

® Article 6(1)  UCTD.
™ Article 6 (2) UCTD.

See D irec to r General f o r  F a ir  Trading v. F irs t N ationa l Bank, op cit., p e r  Lord Steyn at para 31.
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clear when examined in light of the travaux preparatoires, the convoluted way 

in which the provision was eventually constructed, makes it unlikely that the 

courts in twenty-seven Member States of the EC will give it an identical or 

even similar interpretation. Secondly, some Member States may have 

subscribed to more than what they bargained for. Pointedly, in the course of 

discussing the concepts of good faith and fair dealing in the consumer acquis 

in the Green Paper on the Review of the Consumer Acquis/^ \he Commission 

referred to the UCPD as a “marketing practices” measure:

[T]he consumer acquis on contract law does not include a general duty to deal 

fairly or to act in good faith. A general clause referring to the concept of un

fairness exists in Article 5 of Directive on Unfair Commercial Practices, which 

concerns marketing practices, but which does not apply to contracts^^

Yet Article 5 UCDP, interpreted in light of Article 3 (1) UCPD, appears to 

appreciably alter the scope of the Directive, to the extent that it seems naive to 

describe the Directive as merely a “marketing practices” measure. Although 

the scope of Article 5 UCPD cannot be conclusively determined at this 

juncture, there is a real possibility that Article 5 UCPD will open up a large 

swathe of commercial activity to regulatory review. In addition, another 

corollary of the broad scope of Article 5 UCPD is that the provision fetters the 

ability of national legislatures to deal with these “unfair commercial practices” 

in their own way. Therefore, the general clause of the UCPD may have a 

significant impact on Irish consumer law in both a ‘positive’ and ‘negative’ way. 

Part IV considers the impact of the general clause on Irish law in more detail.

PART IV: THE IMPACT OF THE GENERAL CLAUSE ON IRISH LAW

The ‘Negative’ Effects of Article 5 UCPD

The combination of the broad general clause in the UCPD and the 

harmonizing effect of the Directive may significantly encroach on national

COM (2006) 744 
Ibid., at paragraph 4.3.
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regulatory autonomy to deal with unfair commercial practices ex ante. In 

Chapter 4, it was shown that the power under the SGSSA 1980 for the NCA to 

apply for injunctions to bring a halt to the supply of sub-standard goods or 

services by traders may be incompatible with the UCPD/'^ But what of the 

power to regulate, at a national level, the “next generation” of unfair 

commercial practices?

From an Irish perspective, the interaction between maximum harmonization 

and the general clause causes a problem similar to that discussed in the last 

chapter. In the abstract, the ‘unfair commercial practices’ falling within the 

Article 5 UCPD are too vague to be enforceable by way of the criminal law, but 

specific manifestations of these practices may emerge that require regulation 

by way of criminal law. Yet maximum harmonization may fetter the ability to 

enact criminal legislation aimed at deterring ‘unfair practices’ which come 

within the scope of Article 5 UCPD.

In fact, Article 5 UCPD has already had an impact in this respect. S. 48 and S. 

49 of the CPA contained sui generis provisions aimed at prohibiting the 

practice of imposing surcharges on consumers for making payments through 

certain payment methods, such as where payments were made by credit card 

or over the Internet. These surcharges have been increasingly imposed by 

traders operating in a number of areas, most notably in the airlines^^ and 

telecommunications sectors and were seen by many as ‘unfair’.̂ ®

Certain groups of traders were highly critica^^ of Sections 48 and 49 CPA, 

and ultimately the sections were not commenced at the same time as the 

other provisions of the CPA in order to facilitate a public consultation in 

respect of these provisions. In the course of that consultation, the Department

Chapter 4, “Transposing the UCPD; Difficulties and Decisions” .
See “How airlines boost their income at the consumer’s expense”, Irish Times, 30'*’ October 2007; 

“Attack of the rip -offs “, Irish Times, 22"“* October 2007.
See “Sounding O f f ’, Irish Times, February 11'*' 2008; See Jewell (Chief Executive of Consumer’s 

Association of Ireland) “Should Credit Card Surcharges be Banned?” Irish Times, 3̂ “* September 2007.
See, “For consumer and retailer it is time to put a crunch on Credit Card Surcharges”, Irish Times, 9'*’ 

May 2008; “Travel Agents Oppose Proposed Ban on Credit Card Surcharges”, Irish Times, 26 * March 
2007.
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of Enterprise Trade and Employment received almost fifty submissions on the 

impact of Sections 48 and 49, some of which questioned the compatibility of 

these provisions with provisions of EU law/® As a result the Department 

sought the advice of the Attorney General who advised that sections 48 and 

49 were not compatible with the maximum harmonisation nature of the UCPD, 

in that the sections seek to legislate within the field of consumer protection 

approximated by the Directive/® As a result, these sections are likely to be 

repealed.

The demise of S. 48 and S. 49 CPA should not be a cause of regret. If there is 

a problem in this area, it is that traders are not being forthright when 

marketing certain products that one or more method of payment will incur 

additional charges. This problem is one which might be tackled through a 

Consumer Information Regulation pursuant to S. 50 CPA.®° Certain payment 

methods (like debit and credit cards) incur different merchants’ costs and 

require additional time, materials and administration. In particular, the fee 

charged by credit card companies to traders who accept payment by credit 

card add to the costs of running a business. A business might legitimately 

decide to pass these costs on to all its customers in the form of across-the- 

board higher prices, or might legitimately charge those customers who decide 

to use that payment method a fee for that privilege. If S. 48 and S.49 CPA 

had been commenced, presumably merchants would have merely added the 

higher costs associated with some payment methods to all of their products, 

thereby burying those administrative costs so as not to "discriminate" and run 

foul of the law. This would hardly have been to the overall advantage of 

consumers.

In reality, therefore, the prohibition on discrimination between certain payment 

methods proposed in S. 48 and S. 49 CPA, is not a great example of a non- 

aggressive or non-misleading commercial practice that should be regulated on

See Vol 653 Dail Debates, 3 April 30* 2008.
Ibid. See also “Martin admits he cannot ban Credit Card Surcharges”, Irish Times 3'̂ '* May 2008.
The Department are currendy examining this alternative approach: See Vol 653 Ddil Debates, 3 

April 30* 2008. See, also, Chapter 7, “From Silence to Disclosure: The Regulation of Misleading 
Omissions under the CPA.
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“fairness” grounds. At the same time, the credit charge surcharge example 

does indicate how the negative effects of Article 5 UCPD may give rise to 

potential problems in the future when truly ‘unfair’ practices need to be tackled. 

While the NCA may be able to prevent the continuation of unfair practices 

which distort consumer behaviour on an ad hoc basis by way of prohibition 

orders ex post, exclusive reliance on S. 71 CPA may be inadequate to deal 

with particularly egregious practices. Civil relief by way of prohibition orders 

under S. 71 CPA will only be binding on the trader(s) against whom the action 

is brought. Moreover, the only sanction applicable in relation to S. 71 CPA is 

that once an injunction has been granted, the continuation of a prohibited 

practice in breach of its terms is an offence (and a contempt of c o u r t ) . I t  is 

submitted that this ‘sanction’ may not constitute an adequate deterrent to the 

next generation of unfair commercial practices, as and when they emerge.

One possible resolution to this problem is to allow Member States to ‘blacklist’ 

unfair commercial practices, which have been identified by the ECJ. In other 

words, if a commercial practice has been identified as being contrary to Article 

5 UCPD, Member States would be permitted to enact specific provisions 

prescribing the practice. A better alternative, it is submitted, would be to allow 

Member States this type of regulatory autonomy if a superior court of their own 

jurisdiction has found such a putative practice to be contrary to Article 5 

UCPD. At all events, it would be unsatisfactory if Member States will have to 

exclusively rely on Article 5 UCPD to deal with the next generation of ‘unfair’ 

commercial practices, or have to attempt to force amendments to the UCPD at 

a European level.

The ‘Positive’ Effects of Article 5 UCPD

The positive effects of Article 5 UCPD may prove more significant. In effect, S. 

41 CPA introduces an overarching mandatory minimum principle®^ into Irish 

consumer law which traders will have to henceforth abide by. At a theoretical

See S. 71 (3) CPA; see alse Director General o f Fair Trading v Tobyward (1989) All ER 266. 
Collins, “Social Rights, General Clauses and the Acquis Communitaire” in Grundmann and 

Mezeaud,, General Clauses and Standards in European Contract Law, (Kluwer, 2006) at 111-140.
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level, the provision creates new obligations and burdens on traders in respect 

of their dealings with consumers which alters the relationship between traders 

and consumers and pulls Irish law away from its traditional default values of 

individualism and self-reliance towards European legal values of mutuality and 

co-operativism. At a practical level, S. 41 CPA is likely to operate as a gap- 

filling device, creating new remedies for consumers and allowing for 

regulatory control of conduct which falls outside the scope of specific 

prohibitions. As we have seen in Part III of this chapter, the most significant 

feature of S. 41 CPA is its flexibility and its possible application to a wide 

range of commercial activity.

At the near-contractual level (i.e. practices occurring in close proximity to the 

conclusion of a contract) the impact of this provision should not be 

exaggerated. As we saw in Part I, the contractual sphere is already highly 

regulated through a combination of flexible European and national rules, which 

both grant consumers rights and allow for regulatory control of these 

contractual practices. One departure, as we have seen in part III, is that S. 41 

CPA may allow for courts to (directly) review consumer contracts in terms of 

whether the consumer has got value for money.

Perhaps more significantly, is the impact that S. 41 CPA may have on the 

regulation of extra-contractual commercial practices. The most obvious import 

of the provision is that it will allow for more flexible regulatory control of pre- 

contractual and post-contractual commercial conduct. The advantages of this 

approach are self evident: As Collins puts it:

[M]arketing practices are constantly evolving as businesses seek new ways to 

tempt consumers to purchase their wares. As soon as one deceptive practice 

is expurgated, another springs up like weeds In a garden. And to continue the 

metaphor, each new growth has to be inspected closely before it can be 

determined whether it is an unwelcome weed or a splendid innovation.®"*

This will be discussed in Chapter 11, “Hello Class Actions, Goodbye Common Law? Consumer 
Redress under the CPA.”

H. Collins, “EC Regulation on Unfair Commercial Practices”, in H. Collins (ed). The 
Forthcoming EC Directive on Unfair Commercial Practices, (The Hague: Kluwer Law

280



As we have seen throughout this thesis, there were many problems with the 

‘form’-based, specific regulation of such practices at a domestic level. Gaps in 

the legislation emerged, both as a consequence of changing technologies and 

as a consequence of traders taking instrumental approaches to compliance. 

Such problems were mirrored in European consumer legislation: for example, 

the obligations placed on traders under the Timeshare Directive could be 

avoided if the offer did not refer to a specified building, involved an overall 

period of less than three years, or an annual period of less then three days,®® 

or if the trader marketed the time-share contract through insurance or 

membership of a club.®® Traders have also avoided the requirements of the 

Doorstep Selling Directive by obtaining an express request from the 

consumer on the telephone to visit their homes.

Accordingly, the overarching general prohibition on unfair commercial 

practices in S.41 CPA will allow the CPA to adapt to changing technologies 

and changing mores as to what constitutes unfair trade. By adopting a broad 

general standard in S. 41 CPA, in combination with more specific rules, the 

risk of loopholes emerging in the CPA is reduced.

PART V: CONCLUSION

The Need for Caution

The effective regulation of marketing practices is a difficult task for 

government. The regulation of 'unfair' commercial practices through discrete 

rules may help businesses plan their commercial conduct in advance without 

fear of legal consequences, but rules with a high degree of specificity will 

quickly become obsolete as rogue traders adjust their methods and exploit 

loopholes in the law to distort consumer preferences or otherwise cause

International, 2004) at 25.
Green Paper on European Union Consumer Protection, C O M  2001 (736) at para 2.2.
Ibid.,
Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 

contracts negotiated away from business premises.
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'unfairness'. The regulation of 'unfair' connmercial practices through open- 

textured norms may allow for justice to be done in any given case, but this 

comes at the cost of legal certainty and the risk of 'palm tree' justice, whereby 

judges react impressionistically to the facts before them. The UCPD attempts 

to steer a middle course by proffering a general clause which only captures 

'unfair' practices that have anticompetitive effects, although this “effects- 

based” approach is still relatively indeterminate and mistakes in its application 

are inevitable.

While it is submitted that on balance, using general clauses to regulate unfair 

practices is a more effective regulatory approach, clear trade-offs exist 

between consumer protection legislation based on rules, and one based on 

standards. As Duggan contends:

[LJawmakers have a choice in the making of substantive laws between rules 

and standards. Rules provide certainty in decision-making. Standards 

provide flexibility. Standards allow decision makers to avoid injustice in hard 

cases... Rules are more costly for the legislature to draft, whereas standards 

are more costly for the courts to administer.®®

The advantage of clear-cut prohibitions are that traders know what they are 

allowed to do, and people involved in the enforcement of trading standards 

know exactly what they must prove.

General clauses can also be objected to on the basis that they are ill-suited for 

fonward planning. In other words, a business faced with such a general 

standard may have some idea as to what is and is not acceptable, but may be 

unsure about the application of the general standard to a particular activity.®® 

In essence, the creation of a broad duty not to trade unfairly transfers a

** Duggan, “Consumer Access to Justice in Common Law Countries: a Survey of the Issues 
from a Law and Economics Perspective” in Ricket and Telfer, International Perspectives on 
Consumer Justice (Cambridge, Cambridge University Press, 2003) at 64.

R. Brownsword, R. Bradgate and C. Twigg-Flesner, “The Impact of Adopting a Duty to Trade 
Fairly”, (DTI, 2003) at 65.
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problem which the legislator could not deal with to the j ud ic ia ry .As  Collins 

argues:

[G]eneral clauses tell us nothing useful. Whatever the words employed, the 

clause merely says that weeds are forbidden but flowers permitted, but does 

not tell us how to classify the plants as we inspect them. We will have to rely 

on the expertise of the gardener, which in this instance will be the judges and 

officials who deal with the claims.®^

The Need for Guidance

The argument that S. 41 CPA introduces an incompatible civil law norm into 

Irish law, or otherwise creates an unworkable degree of legal uncertainty 

should not be overstated. Although S. 41 CPA has its origins in civil law codes 

of a number of Member States, as we saw in Part I, Irish consumer contract 

law already contained a number of broad-brushed and flexible provisions 

which devolved a large degree of interpretive discretion to the judiciary. 

Moreover, the normative substance of S.41 CPA is analogous to the law of 

negligence in respect of protecting consumers from physical injury. In addition, 

the more detailed prohibitions contained in the CPA provide an interpretative 

framework by which S. 41 CPA should be construed.

It is also important to stress that, unlike previous proposals to introduce 

‘fairness’ standards into the common law, S. 41 CPA does not prohibit ‘unfair’ 

commercial practices per se. The additional requirement that the practice must 

distort the decision making of the average consumer should mean, in theory^^.

^  D. Edward, “Shifting Power from Legislation to Judges and from the Central Level to the National 
Level”, in Grundmann and Mezeaud (ed.), General Clauses and Standards in European Contract Law, 
(Kluwer, 2006) at 79.

H. Collins, “EC Regulation on Unfair Commercial Practices”, op cit., at 26.
F. Gomez-Pomar, op cit., at 10, argues that judges face a “Herculean” task in applying the 

‘causation’ test in respect of Article 5 UCPD. He argues that “it would be extremely unlikely that the 
determination of what constitutes professional diligence in the field of commercial practices will be 
just right in terms of the balance of costs -more care in communicating or otherwise interacting with 
consumers on the part of the firms- and benefits -eliminating the resulting harm to consumers from the 
different alternative ways of conduct- of the universe of commercial practices and actions available to 
firms....the mere heterogeneity of the agents involved (potentially all firms engaging in b2c 
commercial activities in the European market, and all European consumers) increases dramatically the 
complexity of the task: The optimal standard of behaviour, at least in theory, should be perfectly
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that the provision will not become an instrument of 'palm tree justice'. Like the 

other provisions of the CPA, it is only meant to capture conduct that results in 

market failure. The deontological element of the provision which focuses on 

the behaviour of the seller is thus married with an economic element which 

looks on the effects of the traders conduct on the market.

Notwithstanding the requirement in S. 41 CPA that unfair practices result in 

economic harm, there is clearly a risk that its use will be determined by the 

personal predilections of the adjudicator. It cannot be disputed thatinterpreting 

S.41 CPA in particular cases will pose a profound challenge to the judiciary. 

The difficulty facing the judiciary is how to operate S. 41 CPA in a relatively 

consistent manner, without sacrificing the flexibility that the provision is 

intends. False positive determinations that commercial practices are contrary 

to S.41 CPA are likely to have a chilling effect on trade, in the same way that 

the exploitation of loopholes in previous, specific legislation led to market 

failure. Traders will be reluctant to introduce innovative marketing practices, 

thus depriving consumers of potentially beneficial ways of shopping; or, in 

return for accepting increased risk traders will demand higher prices from 

consumers. This fear is not merely theoretical. Research undertaken by 

Durham Business School for the Department of Trade and Industry (as it than 

was) in the UK indicated that business were worried about the possible 

implications that regulating traders by general principles might have on the 

incidence of vexatious c l a i ms .T he re  was a worry that a move to general 

principles would create legal uncertainty, which - although it would not lead to 

an increase in litigation -  would lead to costly external assistance being 

required.

Accordingly, there is a need for some form of interpretative guidance. If those 

responsible for enforcing the UCP at a national level are to know their

tailored to the characteristics of the specific agents involved, and the more heterogeneous the agents 
and the relevant circumstances, the harder is to tailor the standards.”

See H. Collins, Regulating Contracts, op cit., at 269.
Allison, Braidford, Houston and Stone, The Costs and benefits to Business o f Simplifying Consumer 

Protection Legislation, (DTI, 2006) at 3.
Ibid, 3
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obligations, if the harmonising effect of Article 5 UCPD is not to lie at the level 

of appearances and if significant ECJ/National Court dualism is to be avoided, 

then clearly the ECJ needs to play a role in shaping the contours of Article 5 

UCPD. This will require the ECJ to take a more aggressive approach than that 

taken in recent consumer cases. In Chapter 5 it was shown how the ECJ's 

recent average consumer jurisprudence has been accommodating of the 

diverse social, cultural and linguistic traditions of Member States and has 

demonstrated an increasing antipathy towards laying down horizontally 

applicable rules. A similar trend is evident in relation to its jurisprudence under 

Article 4 of Unfair Contract Terms Directive, which corresponds most directly 

to Article 5 UCPD.

In C-240/98 Oceano Grupo Editorial SA \/ Murciano Qunitero Cases^^, the 

ECJ took a strikingly interventionist approach, holding that a term conferring 

jurisdiction in respect of all disputes arising under a contract to sell 

encyclopedias on the court in the territorial jurisdiction of which the seller had 

his principal place of business was unfair, even in the abstract. Yet in 

Freiburger Kommunalbauten GMBH Baugesellschaft & Co KG i/ Hofstetter^^ 

the ECJ took a different approach and was unprepared to give an assessment 

of whether a contract for the sale of a parking space was unfair, where a 

consumer had to pay the full price before the car park was built. It was held 

that the role of the ECJ was to "interpret general criteria used by the 

community legislature in order to define the concept of unfair terms" but that it 

"should not rule on the application of these general criteria to the specific 

term.”®®

Case c-240/98 [2000] E.C.R. 1-4941.
C-237/02 [2004] C M LR  13.
Ibid., at 22. MacDonald, echoing the Opinion of Advocate General Gullman, has argued that the 

minimum harmonisation nature of the Unfair Contract Terms Directive may have warranted an 
approach sensitive to the “diversity of circumstances across Member States.” See MacDonald, “Unfair 
Terms in Consumer Contract”, (2005) 121 LQR 38. But one must doubt whether the ECJ's decision to 
refer the question back to the national court can be justified on this ground since the rationale behind 
the reference was for the Bundesverfassungsgericht to ensure that it was interpreting German law in 
such a way that would give consumers the minimum amount of protection that the Directive requires. In 
any event, even if  this argument applies to the Unfair Contract Terms Directive, it has little 
applicability in relation to the UCPD, since the very rationale of the latter Directive is to iron out 
divergences. Moreover, even if  one accepts that, in spite of maximum harmonisation, some degree of 
divergence has to be allowed for, this can occur through a flexible application of the average consumer 
test. Certainly, any resurrection of the Hofstetter approach in the context o f preliminary references
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As a body of ECJ jurisprudence builds up, the import of the general clause of 

the UCPD in specific contexts will become more apparent. In addition, the 

NCA can play a role by using their powers under S. 87 (1) CPA to produce 

“Agency Guidelines” and by approving codes of conduct which reflect 

‘professional diligence’ in given sectors. In the absence of such guidance, 

there is a strong argument that when examining practices under S. 41 CPA, 

courts and regulatory authorities should proceed with caution. S. 41 CPA 

possesses the potential for opening up wide swathes of previously lawful 

commercial practices to judicial scrutiny, with little actual guidance as to the 

proper standards to be employed. Intensive reliance on the provision would be 

contrary to the intention of the Commission, who envisage the general clause 

of the UCPD as being decisive in a tiny minority of cases, where commercial 

conduct does not fall within the other provisions of UCPD. It is submitted that 

more rigorous evidence relating to the distortion of consumer decision making 

should be required in cases involving S. 41 compared with that required for 

other, less malleable provisions of the CPA, such as actively misleading or 

aggressive commercial practices.

The possibility that S. 41 CPA might give the judiciary too much control over 

market regulation or that it might otherwise be used as a tool to deter pro- 

competitive commercial practices would have been reduced had the 

enforcement of the UCPD been left to the NCA alone. This would have meant 

that complaints about ‘unfair commercial practices’ from competitors and 

consumers would have had to be channeled through the NCA, who would 

have examined whether the complaint was worth pursuing further. This, in 

effect, is how the UCPD was implemented in the UK, where the enforcement 

of the Directive is left to the OFT and National Standards Authorities who 

decide on taking cases that impinge on “consumer welfare” . Yet, as we will 

see in Chapters 10 and 11, Ireland went beyond what was required by the 

UCPD by giving consumers and competitors private law rights to enforce the

concerning Article 5 UCPD should be eschewed if the contours of the general clause are to become 
more clearly defined.
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provisions of the CPA against traders who are not fulfilling their obligations. 

There is therefore no filtering process to prevent mischievous or misguided 

claims of “unfairness” from being litigated in court.
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PART IV: Enforcing the UCPD
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CHAPTER 9: THE REGULATORY AND SELF- 

REGULATORY ENFORCEMENT OF CONSUMER LAW

UNDER THE CPA

Introduction

As we saw in Chapter 1, the efficient functioning of consumer nnarkets 

demands effective regulatory control of business-to-consumer (“b-c”) 

commercial practices.^ Since consumers systematically fail to enforce their 

private law rights, for consumer markets to function effectively, legislators 

must ensure that there is a regulatory regime in operation which discourages 

socially wasteful activity and acts as a deterrent to unscrupulous traders.

In Ireland, some form of regulatory control of b-c practices has been in place 

for over 120 years.^ It is submitted in this chapter, however, that there were 

fundamental problems with this regulation, not least an over-reliance on 

criminal law and criminal sanctions. This chapter examines how, in the 

absence of voluntary compliance, there were few alternative options available 

to the Office of the Director of Consumer Affairs (“ODCA”) other than 

prosecuting recalcitrant traders in the criminal courts. Moreover, this chapter 

examines how any alternative options that were available were under-utilised 

or not utilised at all.

This chapter submits that the CPA has made various improvements to the 

regulatory enforcement structures in place for tackling breaches of consumer 

law. This chapter examines how the CPA introduces a sanctioning “tool kit” 

which should lead to more effective enforcement of consumer law by 

improving the ability of the National Consumer Agency (“NCA”) to respond 

proportionately to the needs of individual cases and the nature of the 

underlying offence. This chapter discusses the provisions in the CPA which 

allow for low-level breaches of the law to be dealt with out of court and how

' See Chapter 1, ‘The Rationale for Intervening in the Consumer Marketplace.” 
 ̂See Chapter 2, “The Development of Consumer Law in Ireland.”
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this should free up resources to prosecute cases causing real consumer 

detriment. Overall, it is submitted that the changes made by the CPA 

considerably augment the regulatory deterrent required to protect markets 

from failure.

To this end, part I analyses the problems with the enforcement regime that 

was in place prior to the enactment of the CPA. Part II explains how, in 

enacting provisions dealing with the enforcement of the UCPD, Member 

States were not constrained by maximum harmonization to the same extent 

as they were in relation to the transposition of the substantive provisions of 

the UCPD. Part III examines the way in which the CPA is enforced, the 

strengths and weakness of the new regime and the way in which this regime 

could be developed.

PART I: THE PROBLEMS WITH THE ENFORCEMENT OF THE PREVIOUS 

LAW

The Macrory Report and the Function of Sanctions in Consumer Law

In practice, most unfair commercial practices are likely to be corrected in an 

informal manner, often as a consequence of an approach from consumer 

regulators. Yet when voluntary compliance cannot be achieved, an 

enforcement authority must have sanctioning tools that are effective.^ 

Sanctions are a key part in helping to achieve compliance and in supporting 

the enforcement activities of regulators.'^ The threat of punishment can 

achieve improved outcomes and greater compliance. Moreover, since 

offences against the consumer can range from relatively trivial breaches of 

price display orders to more serious misrepresentations (such as car 

clocking), to outright exploitation, the law needs to be flexible and 

proportionate so that the scarce resources of enforcement authorities can be 

used to greatest effect.

 ̂ See, further, Macrory, Regulatory Justice: Making Sanctions Effective, (November 2006); available 
at www.berr.gov.uk/files/file44593.pdf.

Ibid.
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The role of sanctions in ensuring regulatory compliance has been brought into 

focus following the publication of Professor Richard Macrory’s seminal report 

to the UK government, entitled “Regulatory Justice: Making Sanctions 

Effective” . This report was commissioned following a report by Sir Philip 

Hampton^, which highlighted the importance of proportionate and risk-based 

approaches to enforcing regulatory law, and the associated benefits in 

delivering better outcomes on the ground.

In his report. Professor Macrory found that reliance on criminal prosecution 

failed to give regulators adequate means to effectively deal with many cases 

in a proportionate and risk based way. He also argued that the use of criminal 

prosecutions was often a disproportionate response in cases of regulatory 

non compliance and that the penalties handed down by the courts often failed 

to act as a sufficient deterrent or reflect the economic benefit gained. He 

argued that a flexible and transparent set of regulatory sanctions would 

reduce the burden on legitimate business by dealing effectively with the 

rogues and reducing the need for inspection. He proposed a broad 'toolkit' of 

administrative penalties for regulators to promote and enforce regulatory 

compliance according to the individual needs of the case.®

The Enforcement under the Previous Law through the Prism of Macrory

Examining the previous law in Ireland through the prism of the Macrory report, 

there were fundamental problems with the enforcement structures in place for 

tackling offences against the consumer. The most significant flaw in the 

previous law was the over-reliance on criminal sanctions as a formal response 

to breaches of the law. Although (as we will see), the ODCA were increasingly 

given the power to seek injunctions against traders breaching consumer law, 

this power was only used on one occasion, although it may have been 

threatened on others.

 ̂ See P. Hampton, Reducing administrative burdens: Effective inspection and enforcement, (HM  
Treasury, March 2005).
* See, further, Macrory, “Regulatory Justice: Making Sanctions Effective”, op cit.
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As com pared with the general criminal law, the w ay in which offen ces w ere  

structured under the M erchandise Marks Act 1887-1978  (“MMA”) w as  

advantageous from an enforcem ent perspective. In contrast to ‘truly criminal’ 

offences, the core o ffen ces of the MMA (with the notable exception of th ose  

relating to m isleading trade descriptions in respect of services) im posed  

criminal liability on traders who were responsible for the com m ission of 

stipulated acts, without the need  to show  fault on behalf of the a c c u s e d /  

Moreover, this liability w as a lso  vicarious: there w as no requirement to prove 

that the ‘brains’ of the com pany acted  with criminal intent.® In addition. Section  

20 of the C onsum er Information Act 1978 (“CIA”) (a p iece  of M erchandise 

Marks legislation) shifted the burden of proving the veracity of factual claim s 

onto traders.

’ Tesco Supermarkets Ltd. v. Natrass (1972) AC 153. Offences under the Prices Acts 1958-1972, 
moreover, were ones of absolute strict liability. A defence of ‘due diligence’ was, however, available. 
Under Section 22 (1) of the Consumer Information Act:
“In any proceedings for an offence under section 2 of the Principal Act involving a false trade 
description or an offence under this Act it shall, subject to subsection (2) o f this section, be a defence 
for the person charged to prove—
(a) that the commission of the offence was due to a mistake or the reliance on information supplied to 
him or to the act or default of another person, an accident or some other cause beyond his control; and
(b) that he took all reasonable precautions and exercised all due diligence to avoid the commission of 
such an offence by himself or any other person under his control.”
In addition to Section 22 (1), there was a similar defence in the Consumer Information Act 1978 
relating to the supply of goods or services, to which a false trade description has been applied. Under 
Section 22 (3):
“In any proceedings for an offence under section 2 (2) of the Principal Act in relation to goods to which 
a false trade description is applied it shall be a defence for the person charged to prove that he did not 
know, and could not with reasonable diligence have ascertained, that the goods did not conform to the 
description or that the description had been applied to the goods.”
In essence, this was a defence of innocent supply of goods. It only related to offences under Section 2 
(2) of the Merchandise Marks Act 1887, which deals with situations where a trader sold goods to which 
a false trade description was applied. The difference between Section 22 (3) and s 22(1) is that 22(3) 
requires only the exercise of ‘reasonable diligence’ to sustain a defence.
This distinction was emphasised in the case of Baker v Hargreaves [1981] RTR 197;
“There is a very clear distinction between the two subsections. Under subsection (1) it is necessary for 
the defendant to prove that he took all reasonable precautions and exercised all due diligence to avoid
the commission of ‘such an offence’ Subsection (3), on the other hand, is directed to the particular
offence and it says that it is a defence to prove that he did not know the facts constituting the particular 
offence and could not with reasonable diligence have ascertained that the goods did not conform to the
description, again pointing to the particular unlike under section 24(1 )(of the identical Trade
Descriptions Act 1968), where he can rely on information received from other people, when it comes to 
Section 24 (3)(of the identical Trade Descriptions Act 1968) it is no answer to say that he was misled 
by others. What he has to show is that it was a latent defect, that is to say, a defect which could not with 
reasonable diligence have been ascertained.”
® Tesco Supermarkets Ltd. v. Natrass (1972) AC 153 per  Lord Diplock:
“Where, in the way that business is now conducted, they are likely to be acts or omissions of 
employees of that party and subject to his orders, the most effective method of deterrence is to place 
upon the employer the responsibility of doing everything which lies within his power to prevent his 
employees from doing anything which will result in the commission of an offence.”
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The Low Level of Sanctions for Consumer Offences

But although consumer offences could be prosecuted in a more expeditious 

manner than ‘ordinary’ criminal offences, the (almost) exclusive reliance on 

criminal sanctions as a mechanism for enforcing consumer protection 

legislation was problematical for a number of reasons. One problem was that 

the penalties handed down to traders convicted of offences against 

consumers were generally modest, weakening the deterrent effect of the law. 

Although the MMA created indictable offences, no proceedings were 

instigated for such offences and virtually all summary convictions thereunder 

resulted in relatively modest fines.®

The penalties handed down by the courts were low partly because they were 

allowed to become out of date. As with other legislation, fine levels could not 

be increased by statutory instrument, even if the increase represented 

adjusting fine levels in accordance with in fla tio n .P rio r to the enactment of 

Investment Funds Act in 2005, the maximum penalty for summary breaches of 

the Merchandise Marks Act 1887-1978 was £500 and, at least in theory, six 

months imprisonment.^’ Thus, for over a quarter of century, when inflation 

was often at high level, the penalties regime stayed the same.

® In 1984, two brothers who operated as car dealers received a two-month jail sentence as well as a fine 
following summary proceedings for car ‘clocking’ and related false trade description offences under the 
Consumer Information Act 1978. The prison sentences were subsequently suspended on appeal. A four 
month suspended sentence was imposed in 2004 for a breach of the Consumer Information Act 1978: 
See Annual Report o f  the Director o f  Consumer Affairs, 2004, available at http://www.odca.ie. These 
appear to be the only cases in which jail sentences were imposed for a breach of consumer legislation. 
One explanation for the unsatisfactory treatment of crimes against the consumer in consumer 
legislation, is that offences at the more serious end of the spectrum tended to be dealt with by the police 
under the law of fraud and those traders who were economical with the truth on occasion were 
prosecuted under consumer protection legislation, whereas rogue traders who engaged in systemic 
deceit or outright extortion faced the harsher penalties, if more advantageous procedural benefits, of the 
general criminal law. For the overlap between ‘criminal consumer law’ and the general law, see 
further, Chapter 4, “Transposing the UCPD, Difficulties and Decisions” and Chapter 6, “The 
Regulation of Actively Misleading and Aggressive Commercial Practices under the CPA.”

This will be remedied once/if the Fines Bill 2007 is enacted. This Bill allows fines in a number of 
pieces of primary legislation to be adjusted in accordance with inflation.
*' Section 17 (1) Consumer Information Act 1978. The low level of maximum penalty that could be 
imposed for breaches of consumer protection legislation led the ODCA in 2002 call on the Department 
of Enterprise Trade and Employment to amend the penalties applicable thereto: Annual Report of the 
Director of Consumer Affairs, 2002, http://www.odca.ie/pdfs/2002.pdf.
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The maximum fine for breaches of domestic price display legislation under the 

Prices Act 1958^^ was a derisory £100. Between 2003-2005 out of the twenty- 

three cases successfully brought against traders for breaches of domestic 

price display legislation, the average fine that a trader had to pay following a 

conviction was €263.^^ Over the same period, the average fine that a trader 

had to pay following his successful prosecution under the MMA 1887-1978 

was €994 in the five cases takenJ"^ Moreover, only a global figure of the level 

of fines per case taken is given in the Annual Reports of the ODCA. There is 

no information available as to the level of fines handed down per offence. In 

many of these cases a number of individual offences were prosecuted 

together -  although the low level of the average global fine might suggest 

otherwise.

The Role of the Judiciary: Taking Consumer Offences Seriously?

Furthermore, in a number of cases at least, the judiciary d\d not appear to see 

offences against the consumer as particularly serious, the inevitable result of 

which meant that breaching the law became a cost of doing business. 

Famously, in Tesco k Natrass the House of Lords described offences under 

the Trade Descriptions Act 1968 as “not truly criminal”. There is anecdotal 

evidence from this jurisdiction (and more solid empirical evidence in the UK^^) 

that this logic was not just applied at the sentencing stage, but applied to an 

extent that wholly undermined the rationale for regulating unfair commercial 

practices through criminal law in the first place.

In ODCA w. Run Rite L td ^ ,  for example, a defendant was before the District 

Court charged with multiple violations of price display regulations. When 

asked by the District Court Judge whether the situation in his shop had

Breach of S.I. European Communities (Requirement to Indicate Product Prices) Regulations 2002 
which transposed Directive 98/6/EC on consumer protection in the indication of the prices offered to 
consumers, left the trader liable to a fine of up to €3,000.

Annual Reports of the Director of Consumer Ajfairs, 2002 -2005, available at http://www.odca.ie. 
Annual Reports of the Director of Consumer Affairs, 2002 -2005, available at http://www.odca.ie 

'^Interview with (former) ODCA official, 15'*' June 2007.
Tesco Supermarkets Ltd. v. Natrass (1972) AC 153.
Macrory, “Regulatory Justice : Making Sanctions Effective”, op cit., (November 2006).

^^Unreported, District Court 23rd October 2006.
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improved, the defendant (representing Run-Rite Limited) stated that it was 

“probably not compliant and if Inspector were to go to the store again 

breaches would be found". Admiring his honesty, the Judge stated that he 

wanted to impose the lowest possible fine. In ODCA k Joseph O’Leary'^ the 

Judge accepted that the defendant had been responsible for three misleading 

price indications, contrary to Section 7 of the Consumer Information Act 1978. 

Although the solicitor for the ODCA made representations as to the maximum 

fines applicable for breaches of the legislation, the Judge applied the 

Probation Act and ordered payment of €250 to Crumlin Children’s Hospital. No 

conviction was therefore recorded. In ODCA v. Edenville Trading^°, following 

successful prosecution of a trader for breaches of price display legislation, the 

State solicitor sought an order for costs of €1000. The Judge is alleged to 

have commented that he “knew it was Christmas but he did not live in 

fantasyland” and awarded €500 in costs.^^

The low level of fines that were handed down for breaches of consumer 

legislation cannot be explained solely on the basis of the legislature’s failure 

to keep the penalties up-to-date. Following the introduction of the Investment 

Funds Act 2005, the level of the maximum fines applicable for summary 

convictions under (inter alia) the MMA and Price Display Orders under S. 19 

of the Prices Act 1958 was increased to €3,000. Unsurprisingly, the average 

fine incurred by traders prosecuted under this legislation increased. Of the 

thirteen successful prosecutions relating to breaches of price display 

legislation that were resolved in 2006, the average fine incurred by traders 

was €1090.^^ Of four cases that were successfully taken under the 

Merchandise Marks Acts 1887-1978, the average fine handed down by the 

courts has been €950.^^ However, again these represent global figures and 

many of the cases involved multiple breaches of the legislation. The most 

pertinent statistic, it is submitted, is that the average fine incurred per

Unreported, (District Court) 11th Dec 2006.
Unreported, District Court, December 2006.
Interview with (former) ODCA official, 15* June 2007.
On the basis of figures given to me by NCA official, 15* June 2007. 
On the basis of figures given to me by NCA official, 15* June 2007.
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successful prosecution, remained still substantially below the nnaximum 

available per violation.

The Use of Criminal Law to Deal with Low Level Consumer Offences

In addition to being of questionable value as a deterrent, prosecuting 

consumer offences in the courts was cumbersome and expensive, both in 

terms of time and m o n e y . A s  early as 1971 the Committee on Court Practice 

and Procedure^® had recommended that summary offences should be dealt 

with outside the criminal courts through a system of on the spot fines where 

there was no appreciable degree of moral culpability involved in committing 

the offence, where the offence was visually apparent and where a small fixed 

penalty would be appropriate. In 1976, an amendment to the Consumer 

Information Bill had been proposed by government which would have allowed 

the imposition of on the spot fines for, inter alia, breaches of price display 

legislation.^® Yet this proposal was abandoned when the Dail fell. An attempt 

to resurrect the proposal in 1977 failed because of the pressures of Dail time 

and thereafter it seems to have been forgotten about.^^ Because of this 

missed opportunity, the ODCA had to prosecute hundreds of cases relating to 

the violation of price display provisions^® which could have dealt with in a far 

more expeditious manner and freed up time to focus on matters that caused 

greater consumer detriment.

Criminal law as a Constraint on the Effectiveness of Consumer Law

In addition, the use of the criminal law against traders in order to secure 

regulatory compliance also created problems because it constrained the way 

in which desirable outcomes could be achieved. The constitutional protections 

afforded to those prosecuted for criminal offences, which flow from Article 38.1 

of the Constitution, have been held to include the principle that an accused is

Interview with ODCA Official, 15* June 2007.
Committee on Court Practice and Procedure, Fifteenth Interim Report (Dublin, 1974), p. 8.

^  Department of Enterprise Trade and Employment, Commerce B, Extract 6/14 Vol. V II.
Ibid.
Walsh, “On-the-spot fines for breach of consumer legislation”, (2005) 12(8) CLP 214.
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entitled to the presumption of innocence^^, that he cannot be tried for a 

second time for the same of fence,and that he cannot be compelled to give 

evidence against himself at his own trial.^^ Moreover, the general rules of 

criminal procedure dictate that criminal statutes must be interpreted narrowly, 

with the benefit of any doubt going to the accused.

Judges in courts of summary jurisdiction -where hearing cases involving 

‘general criminal’ law is their bread and butter -  applied ‘general criminal law’ 

principles to resolve cases involving breaches of consumer legislation. In the 

absence of provisions abridging these rights in the pertinent legislation, one 

could hardly expect anything else, since in order for restrictions on 

constitutional rights to be proportionate they must be inherent in legislation.^^ 

The inevitable consequence of this was that some traders were able to exploit 

loopholes in the legislation and the courts had to give them the benefit of any 

doubt.

The most recent example of this occurred in ODCA v. Ceske Aerolinie 

The question before the court was whether the defendant airline, who had 

failed to make clear all of the ‘hidden charges’ that consumers would have pay 

upon purchasing a flight, was guilty of an offence under S. 11 (3) CIA, by 

breaching the Consumer Information (Advertisements for Airfares) Order, 

2000. In dismissing the case, the District Court held that, in the absence of 

wording to that effect, one could not read S.11(3) of the CIA 1978 as imposing 

criminal liability on an airline who caused an advertisement in breach of an 

Order to be published. Rather, the section only captured the actions of the 

person who published the advertisement (which was a newspaper in the 

above mentioned case).^®

O ’Leary v. A .G  [1993] 1 IR 102.
People (DPP) V. O Shea [1982] IR 384.
Heaney v. Ire land [1994] 3 IR 593.
Detective Garda Inspector O liver Gleeson v. Choi H o Cheung (1997) 1 IR 521.
Heaney v. Ireland, op cit.
See D irecto r General o f  Consumer A ffa irs  v Ceske Aerolin ie A.S, Unreported.
On how this problem has been remedied by the CPA, see Chapter 7, “From Silence to Disclosure?: 

The Regulation of Misleading Omissions under the CPA.”
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During the course of the case before the District Court, the prosecution had 

argued that the word ‘publish’ contained in Section 11 (3) of the CIA, should 

be construed in the same way as it is in the law of defamation, namely the 

communication of information to a third party. Accordingly, since the defendant 

had communicated the information contained in the advertisement to the 

newspaper, publication had occurred and the offence was complete.^® 

Although this purposive interpretation would have been in accordance with the 

legislative intention^^ and led to a more satisfactory outcome from the 

perspective of the consumer, the location of Section 11 (3) in the criminal law 

operated as constraint as to how this desirable outcome could be achieved. 

Applying the principle laid down in Detective Garda Inspector Oliver Gleeson 

I/. Choi Ho Cheun^^ the District Court Judge rejected the argument, holding 

that statutory provisions which create criminal responsibility must be 

interpreted strictly and that the legislature cannot create criminal responsibility 

except by clear and unambiguous language.

The Reluctance of the ODCA to Use Civil Powers of Enforcement: 

Disqualification and Restriction

Although the general criminal law proved capable of tackling some practices, 

enforcing breaches of consumer law by way of criminal prosecution was 

therefore not always ideal. However the pre-occupation with dealing with 

unlawful trading through the criminal law persisted, in spite of the fact that a 

number of civil enforcement options became available. These enforcement 

powers, which derived from both national and European law, were either 

employed ineffectively, or not employed at all.

Some of these powers operated in the sphere of company law (over which the 

Office of the Director of Corporate Enforcement (“ODCE”), established in

Department of Enterprise Trade and Employment, Consumer Policy, file 140/02/04/0006/1.
’̂During the passage of Section 11 (3) through the Dail, Deputy John Bruton, the Minister responsible 

for introducing the legislation, had opined that the section “applies to the person who publishes or 
procures the publication of the advertisement. The person responsible for the publication is the person 
who would be caught by the provisions of this subsection.... In respect of an advertisement submitted 
by outside parties to a newspaper for publication, the outside parties would be responsible for the 
contents of their advertisement because they were paying for it”: 299 Dail Debates col 117.
^*(1997) 1 IR521.
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2001, had jurisdiction). While some types of traders tend to operate outside 

any formal business structure, incorporation has obvious attractions for 

traders intent on fraud or deceit. It is not uncommon for such traders to 

operate through complex corporate structures or to trade through a number of 

different companies.

Company law can be a useful tool in combating violations of consumer law. It 

is precisely because incorporated status confers advantageous privileges on 

businesses that company law contains provisions aimed at penalising and 

deterring abuses of those privileges. In Ireland, the Companies Act 1963-2006 

allows for the winding up of companies that engage in unlawful, fraudulent or 

other undesirable practices^® as well as the restriction or disqualification of 

directors of companies that have abused the privileges of incorporation.

Yet these sanctioning options have never been used against traders who have 

breached consumer law. By contrast, similar provisions in the UK (as 

contained in the Company Directors Disqualification Act 1986) dealing with the 

disqualification of directors and the winding up of companies have been 

widely employed in dealing with traders who engage in particularly egregious 

practices. For example, the directors of two wine companies who hoodwinked 

customers with bogus investments were disqualified for a total of 27 years

Under s. 213 of the Companies Act 1963 a company may be wound up by the court if “the court is 
of opinion that it is just and equitable that the company should be wound up”. The persons who have 
locus standii to petition the court under this provision are limited, and include the company itself, 
creditors, contributories and members. Where a trader is intentionally flouting consumer law, it is 
unlikely to be in the interests of the company, contributories or members to wind up a company. It may 
also be the case that none of the creditors possess a debt o f sufficient size to justify the cost of 
proceedings, especially since the lack of assets in the company, or the extent to which other creditors 
have higher priorities (through statute, mortgage, security etc) may mean that there is little or no 
likelihood that any funds will remain for the unsecured creditors at the conclusion of the liquidation. 
Under section 8 of the Companies Act 1990, however, the Director of Corporate Enforcement may 
apply to the Court for the appointment of an inspector, to investigate whether, inter alia ‘its affairs are 
being or have been conducted...for a fraudulent or unlawful purpose or in an unlawful manner’ after 
which an report must be made. Section 12 (1) of the 1990 Act confers wide powers on the Court to 
make ‘such order as it deems fit’ on foot of a Court- appointed inspector’s report, including ‘an order of 
its own motion for the winding up of a body corporate’. The Director of Corporate Enforcement is also 
empowered under section 12 (2) of the Act to petition the Court for the winding up of any company on 
the basis o f the report of a Court-appointed inspector appointed on the application of the Director. In 
response to a petition of this kind a company can be ‘so wound up i f  the court thinks it just and 
equitable fo r  it to be so wound up Such an application can also be made on the basis of any 
information or document obtained by the Director under the oath or other investigatory procedures 
contained in Part II of the Companies Act 1990.
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following a successful prosecution by the Department of Trade and Industry 

(as they than were). Their companies, Liquid Acquisitions Ltd (Liquid) and 

James Hewitt Associates Ltd, were investment wine companies which 

promised clients a large return on their investment. In reality people ended up 

buying wine at up to three times its true value.^^° In another case, a director of 

a company who used fear tactics and misleading advertising to sell vulnerable 

elderly people a 'cure' for prostate cancer was disqualified from acting as a 

company director for 10 years following a DTI investigation.'^’ Furthermore, a 

Manchester-based company was wound up by the High Court after it was 

shown to have duped advertisers to buy advertising space by falsely claiming 

links to children’s and cancer charities."^^ In another case, a Sheffield-based 

company which offered ‘free’ holiday promotions was wound up after it 

emerged the holidays on offer were hedged around with all kinds of 

restrictions.'^^

Certain differences exist between Irish and UK company law that partly 

explain why company law has never been employed as a sanctioning tool for 

consumer offences in Ireland. Firstly, UK Companies legislation contains a 

statutory undertaking provision under which a person can be disqualified by 

administrative means without the involvement of the court where the director 

consents to being disqualified and the parties are able to reach agreement on 

the period of disqualification.''^' Secondly, Irish company law does not currently 

have a general provision under which application can be made for the winding 

up of a company ‘in the public interest’.'*® Third, there is also long-established 

state-funded insolvency service in the UK and, accordingly, there is an 

existing budgetary head out of which the costs of winding-up in the public

See, “Wine Director Disqualified Following D T I Investigation”, http://www.insolvency.gov.uk/cib/ 
press.htm.
■*' See, “Cancer Cure Director Disqualified”, http://www.insolvency.gov.uk/cib/what-we-do.htm.

See, “Publications Advertising Scheme Closed”, http://nds.coi.gov.uk/environment/fullDetail.asp? 
ReleaseID=299915&NewsAreaID=2&NavigatedFromDepartment=False.

See, “The Sun Sets on Timeshare Crooks” , http://nds.coi.gov.uk/environment/fullDetail.asp? 
ReleaseID=339953&NewsAreaID =2&NavigatedFromDepartment=False

A provision of this kind is likely to be added to Irish company law in the not too distant future. See 
Companies Bill, Part A13, Head 51, http://www.clrg.org/_fileupload/workprogram2002/All%20- 
%2031st%20May.pdf.
''^Although, such a provision has been proposed by the Company Law Review Group. See Companies 
Bill, Part A l l ,  Head 10; http://www.clrg.org/_fileupload/workprogram2002/All%20- 
%2031st%20May.pdf.
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interest can be met. One striking deficiency in the law was that, while the 

ODCA liaised informally with the ODCE, there were no structured co

operation arrangements in place and the ODCA was excluded from sharing 

information relating to offences with the ODCE.

The Non- Use of Injunctions

The provisions of the Companies Acts were not the only powers that lay 

dormant. The ODCA failed to use their power to seek injunctions against 

traders who were acting unlawfully effectively. Seeking injunctions for 

breaches of consumer law has a number of advantages over reliance on 

criminal sanctions. Not only can injunctions prevent or discontinue unfair 

commercial practices, from a procedural perspective injunctive relief is easier 

to obtain than a criminal conviction and can be more flexible and forward 

looking. In the United Kingdom, injunctions and court undertakings'*® have 

been used to impose a wide and, on occasion, detailed range of restrictions 

and requirements on traders."*^

The Director of Consumer Affairs (“the Director”), pursuant to S. 9 (9) of the 

Consumer Information Act 1978, was given the power to apply to the High 

Court for an injunction. Moreover, as we saw in Chapter 3, the Director was 

also subsequently given powers to apply to the High Court for an injunction to 

restrain breaches of the Sales of Goods and Supply of Services Acts 1891- 

1980"̂ ® and therefore had a clear mandate to apply for injunctions to bring a 

halt to the supply of sub-standard goods or services by traders. Neither the 

power to take injunctive action against traders engaged in deceptive practices 

nor the power to take action against traders for shoddy workmanship was 

ever used by the ODCA.

As well as a comprehensive injunctions regime, part 8 of the U K  Enterprise Act 2002 contains a 
provision at section 219 for court undertakings. Where a court finds that a person has engaged in 
conduct which constitutes an infringement o f consumer legislation, it may, instead of issuing an order, 
accept an undertaking from the person concerned to take the steps necessary to ensure compliance with 
the legislation in question.
■̂ Ŝee, for example, the case of Office Of Fair Trading v. MB Designs (Scotland) Ltd & Ors [2005] 
ScotCS CSOH_85 (29 June 2005).

See, Section 55 of the sale of Goods and Supply of Services Act 1980 as amended by Section 32 of 
the Restrictive Practices Amendment Act 1987.
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A similar story occurred in respect of the powers that the ODCA was 

bequeathed under EC consumer law. The Misleading Advertising Directive'^^ 

required Member States to introduce a means of controlling misleading 

advertising under which persons or organizations regarded under national law 

as having a legitimate interest in prohibiting misleading advertising could 

obtain injunctive relief. The Unfair Contract Terms Directive®^ (“UCTD”) was a 

hybrid private law and public law measure, granting consumers contractual 

rights against traders who used unfair terms in their standard form 

agreements but also requiring:

[P]ersons or organisations having a legitimate interest under national law in 

protecting consumers, may take action according to the national law 

concerned before the courts or before competent administrative bodies for a 

decision as to whether contractual terms drawn up for general use are unfair, 

so that they can apply appropriate and effective means to prevent the 

continued use of such terms.^^

In addition. Directive 98/37/EC (“the Injunctions Directive”) meant that 

consumer directives which had been exclusively enforceable by consumers 

against traders could be invoked in vertical situations by qualified bodies.

In circumstances where directives imposed an obligation to provide for an 

injunctive remedy against traders breaching their obligations, the standard 

practice was to designate the ODCA as the competent authority charged with 

vertical enforcement duties.®^ However, the ODCA did not use their powers. 

The power of the ODCA to seek injunctive relief under the Injunctions 

Directive and the Misleading Advertising Directive was never invoked. There 

may be some partial explanations for this. The power given to qualified 

entities by the Injunctions Directive to seek injunctions against traders who

Directive 84/450/EEC on misleading advertising.
Directive 93/13/EEC on unfair terms in consumer contracts.

’̂/fe!V/.,Article7(2).
See S.I. 134/1988, European Communities (Misleading Advertising Regulations), Regulation 4 (1). 

S.I. 27/1995 European Communities (Unfair Terms in consumer Contracts) Regulations 1995, 
Regulation 8.
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breach EC consumer law is not spelt out very clearly. Notably, however, the 

OFT have not found the requirement in Article 2 of the Injunctions Directive a 

significant hurdle. The UK Office of Fair Trading has used this Directive to 

take legal action against a Belgian marketing company that is sending 

"misleading" mailings to UK consumers. The OFT took the action against 

Belgian company D Duchesne SA, which trades as TV Direct Distribution and 

Just 4 You, to stop the mail order company sending what the OFT considered 

to be misleading mailings to UK consumers, contrary to the 1984 Misleading 

Advertising Directive. The OFT requested that D Duchesne SA sign 

undertakings to stop sending misleading mailings to UK consumers, and to 

comply with the Belgian implementation of the Misleading Advertising 

Directive. When the demands were ignored, it made its first use of provisions 

under the Injunctions Directive that allowed it to take action directly in another 

Member State.^"*

In respect of the failure of the ODCA to employ the Misleading Advertising 

Regulations may be partly explained on the ground that the ODCA preferred 

to use the provisions of Section 8 Consumer Information Act 1978 to secure 

criminal convictions against traders who engaged in misleading advertising. 

Yet equally it can be argued that the ODCA construed their powers to act 

under the Misleading Advertising Regulations in a manner that seems 

excessively narrow.

Under Article 2 of the Injunctions Directive, a qualified entity can only has power to act “for the 
purposes of ‘protecting the collective interests of consumers”. In OFT v MB Designs (2005) CSOH 85, 
Lord Drummond Young (at paragraph 6) was critical of both this provision and the recital, purportedly 
explaining it:
“It is obvious that this provision is poorly expressed. Its second recital, defining "collective interests", 
is a particularly bad case of drafting. I f  it is read literally, it suggests that "collective" interests are 
something quite separate from the interests of individuals who have been harmed by an infringement, 
in such a way that the interests of those individuals form no part of the collective interests. In my view 
this does not make sense. In a typical case, harm to the collective interests of consumers will be 
inferred from a number of instances where harm has been done or at least threatened to individual 
consumers. It is difficult to see any other basis on which a court could rationally arrive at the 
conclusion that the collective interests of consumers had been or were likely to be harmed; without 
concrete instances of individual harm or the threat of harm any such conclusion would normally be 
mere speculation.”

See http://www.oft.gov.uk/shared_oft/fair_trading/ft40.pdf
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In 2005, for example, a company known as PromoCom Ireland Ltd/value- 

group-ireland.com and claiming to have offices in London, Madrid, Berlin and 

Sydney as well as Dublin, wrote to people throughout Ireland inviting them to ‘ 

claim your awards’. The promotion hinged on getting large numbers of people 

to ring premium rate telephone lines in the belief that they have won a prize 

which was in fact available only to a small number of respondents. Recipients 

were informed that they were guaranteed to receive awards worth up to 

€75,000 and attached with the letter was a sheet with replica cheques. The 

small print stated that the cheque was not a negotiable instrument and could 

not be cashed, lodged or exchanged by any institution. Each of the cheques 

listed a separate telephone number and recipients were invited to call this 

claim line. Callers would be given an activation code at the end of their call 

and must write this down on the space provided on their ‘cheques’.

Though Regtel, the body that regulates the premium rate telecoms industry, 

shut down the premium rate lines^^ taking action under consumer legislation 

proved less straightfonward. The Director of Consumer Affairs stated that this 

scam was “not covered by consumer legislation”®® on the ground that the 

premium phone lines operated by Promocom were not goods or services, and 

therefore did not fall within the cope of the Misleading Advertising 

Regulations.®^

This view is heavily contestable. As they were at pains to stress in their 

material, Promo Com were not involved in a competition or lottery, presumably 

in an effort to ensure that they steer clear of the gaming legislation. There 

was no suggestion that they are a charity engaged in activities involving no 

prospect of gain. Their literature stated variously that they were engaged in a 

promotion or a campaign. Though it is nowhere stated what exactly they were 

promoting, it was reasonable to ask if enforcement authorities and courts 

were not entitled to look beyond claims or appearances that no ostensible 

product is being promoted or advertised and there were certainly grounds for

See, “RegTel shuts premium-rate phone promotion”, ElectricNews.net, April 11'*’ 2005. 
See, “Law sought for premium phone line promotions”, Irish Times, 11'*' April 2005. 
See “lain McCionnon”, The Pheonix, May 6‘*', 2005.
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contending that the product being promoted was the premium rate telephone 

lines. This, presumably, was the view of the Office of Fair Trading in the 

United Kingdom who secured undertakings from Promocom requiring the 

company to cease giving misleading impressions under a number of specified 

headings In future prize promotions. The OFT action was taken under the 

Control of Misleading Advertising Regulations 1988 and the enforcement 

powers conferred on it by the Enterprise Act 2002. Though the case did not 

go to court as the company undertook to comply with the OFT’s requirements, 

the agency would not presumably have initiated action under the Misleading 

Advertising Regulations unless it were satisfied that the Promocom promotion 

came within the scope of the Regulations. Both the Irish and UK Misleading 

Advertising Regulations implement the EU Misleading Advertising Directive 

and define ‘advertising’ similarly and it is significant that the UK agency did not 

apparently consider itself constrained by the requirement in the Regulations’ 

definition of advertising that it be in connection with the promotion of the 

supply of goods and services by a trade or business.

Similarly, in spite of an initial flurry of activity in the area, the ODCA failed to 

either effectively or consistently use their powers under the Unfair Contract 

Terms Regulations^® (“UCTRR”). Formal enforcement of the UCTRR by the 

ODCA (pursuant to their powers under Regulation 8) occurred on only one 

occasion, against the Construction Industry Federation.®® Perversely, given 

that the ODCA was successful in its case, the Construction Industry 

Federation case seems to have eroded the ODCA’s initial enthusiasm for 

using its powers under the UCTRR to interfere in contracts, even at an 

informal l e v e l . T h e  ODCA's annual reports reveal a notable decrease in

See“/m/z company stops running premium rate prize promotions”, 18* August 2006, 
www.oft.gov.uk/News/Press+releases/2006/125-06.htm..

S.I. 27/1995 European Communities (Unfair Terms in Consumer Contract) Regulations 1995.
60/n Re an Application, available in Annual Report o f the ODCA 2001' ODCA Annual Reports 1993- 
2003, Department of Enterprise Trade and Employment, Consumer Policy, file 140/09/02/0010/1.

ODCA Annual Reports 1993-2003, Department of Enterprise, Trade and Employment, Consumer 
Policy, file 140/09/02/0010/1. The Annual Reports of the ODCA from 1995-1998 are dominated with 
accounts of how the UCTRR was, or was intended to be employed against companies from a number 
of industries, including in respect of contracts for utilities, airlines, car hire, alarms, car ferries and 
building insurance. These annual reports record that the ODCA was overwhelmingly successful in 
expunging 'unfair terms' through informal means.
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investigations undertaken by tine ODCA in respect of alleged unfair contract 

terms between 1999-2004. Since 2004 the ODCA annual reports have 

separated investigations initiated on foot of consumer complaints and those 

'proactive' investigations initiated by themselves. According to their own 

records, no pro-active investigations into unfair contract terms occurred during 

2004 or 2005. To put this into perspective, during the relevant period, over 

3000 proactive investigations into product pricing violations occurred.®^ Unlike 

in the U.K. where the OFT have employed the UCTD to significant effect®^, 

after some initial successes the ODCA effectively withdrew from the battle 

against unfair contract terms, focussing on price display.

Conclusion

Overall, the enforcement structures in place to tackle unlawful commercial 

practices prior to the enactment of the CPA suffered from a number of 

deficiencies. In particular, there was an excessive focus on tackling traders 

through criminal prosecution, which for various reasons, was not always the 

most effective mechanism of remedying damage, changing behaviour and 

addressing non-compliance.

The ODCA, who failed to effectively use the alternative enforcement options 

at their disposal, must bear some responsibility. It is difficult to find an 

explanation for the ODCA’s actions/inaction, although one might venture to 

suggest a number of (sometimes) connected factors. These include the cost 

(and stakes) of bringing injunctive proceedings in the High Court (with regards 

domestic legislation and, pre-injunctions Directive, for European legislation); 

the familiarity with using criminal law enforcement mechanisms; the 

prioritisation of enforcing certain (criminal) trade practices legislation over

ODCA Annual Reports 1993-2003, op cit. What seems to have happened, is that after Construction 
Industry Federation case, the investigation of cases involving unfair contract terms was deprioritised. 
The ODCA spent at least two years preparing the case and although they were awarded costs, not all of 
their claims were upheld. The Construction Industry Federation case indicated the positive effect in 
terms of consumer protection that the powers bequeathed on the ODCA by the Regulations could have. 
However, it also revealed the inherent risk of using these powers against resolute traders prepared to 
defend legal action. Unlike breaches of price display orders or instances of misleading advertising, 
such malpractices were more latent than patent and often necessitate recourse to legal advice.

See Bright, “Winning the Battle against Unfair Contract Terms” (2000) 20 Legal Studies 331.
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other, non-criminal legislation; lack of resources; and a cautious approach to 

the interpretation of their powers.

However, the problems with enforcement were not merely institutional or 

resource related. The legal framework governing the enforcement of 

consumer legislation left the ODCA with insufficient or imperfect alternatives 

once preliminary steps to achieve voluntary compliance failed. Moreover, 

sanctions applicable under the previous law were limited, notwithstanding the 

increase in the level of fines that followed the enactment of the Investment 

Funds Act 2005.

PART II: THE UCPD AND REGULATORY ENFORCEMENT

The transposition of the UCPD was therefore an opportunity to update the 

statutory provisions dealing with the regulatory enforcement of consumer law 

in Ireland. This could occur because the principle of maximum harmonisation 

laid down in the UCPD did not extend to the enforcement provisions of the 

Directive. The UCPD lays down relatively comprehensive requirements in 

relation to the enforcement of its provisions through injunctions, but othenwise 

gives Member States a wide discretion as to how it is to be enforced. This 

discretion is subject to the maxims that provisions enforcing the UCPD must 

operate on a non-discriminatory basis (the principle of 'equivalence') and must 

be “effective, proportionate and dissuasive”.

Enforcement the UCPD through Injunctions

Under Article 11 (1) UCPD;

[Mjember States shall ensure that adequate and effective means exist to 

combat unfair commercial practices and for the compliance with the 

provisions of this Directive in the interest of consumers.

Such means shall include legal provisions under which persons or 

organisations regarded under national law as having a legitimate interest in 

combating unfair commercial practicesjncluding competitors, may:
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-take legal action against such unfair commercial practices; and/or 

-bring such unfair commercial practices before an administrative authority 

competent either to decide on complaints or to initiate appropriate legal 

proceedings.

Article 11 (2) states that, under the legal provisions referred to in Article 11 (1):

[M]ember States shall confer upon the courts or administrative authorities 

powers enabling them, in cases where they deem such measures to be 

necessary taking into account all the interests involved and in particular the 

public interest:

- to  order the cessation of, or to institute appropriate legal proceedings for an

order for the cessation of, unfair commercial practices, or

- i f  the unfair commercial practice has not yet been carried out but is

imminent, to order the prohibition of the practice, or to institute appropriate

legal proceedings for an order for the prohibition of the practice,

even without proof of actual loss or damage or of intention or negligence on

the part of the trader.

Accordingly, the UCPD requires that unfair connmercial practices can be 

challenged in court by persons or organisations regarded under national law 

as having a legitimate interest in connbating such practices. Those affected 

by unfair commercial practices can be given a direct right of action and/or 

their complaints can be channelled through an administrative authority 

conferred with enforcement powers.®"* In such enforcement actions, courts 

have to be conferred with powers enabling them to order the cessation or 

prohibition of an unfair commercial practice ‘even without proof of actual 

loss or damage or of intention or negligence on the part of the trader’ and 

Member States are allowed, but not required, to confer on national courts 

the power to publish their decisions and to require a trader to publish a 

corrective statement following such a decision.®®

^  See, further. Chapter 10, ‘T h e Role o f Traders in the Enforcement o f  the CPA: A New Unfair 
Competition Law for Ireland?”
“ Article 11 (2) UCPD.
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Although it is far from clear whether Member States are allowed under the 

UCPD to enact stronger burden shifting provisions in respect of proceedings 

falling within the scope of the D i r e c t i v e ,u n d e r  Article 12 UCPD Member 

States have to:

[C]onfer upon the courts or administrative authorities powers enabling them in 

the civil or administrative proceedings provided for in Article 11:

(a) to require the trader to furnish evidence as to the accuracy of factual 

claims in relation to a commercial practice if, taking into account the legitimate 

interest of the trader and any other party to the proceedings, such a 

requirement appears appropriate on the basis of the circumstances of the 

particular case; and

There are a number of reasons for this lack of clarity. Firstly, allowing divergent national provisions on 
where the burden of proof lies in relation to proving or disproving the constituent elements of the 
prohibited practices contained within the UCPD, would significantly undermine the logic behind maximum 
harmonisatation. Although, in legal terms, the substantive provisions of the UCPD would remain 
harmonised throughout the Community, in practical terms the delicate balance that the Directive purports to 
strike between the interests of the trader and those of the consumer would be fundamentally altered. In 
theory. Member States could put onerous burdens on traders to disprove all the constituent elements of 
what the UCPD substantively prohibits. Second, the express inclusion of a provision requiring Member 
States to employ burden shifting provisions relating to factual claims, arguably by implication excludes 
Member States from employing broader burden shifting provisions.
Paragraph 69 of the explanatory memorandum (See COM (2002) 289) to the original Directive stated that 
‘as a general rule, the burden of proof of the unfairness of an unfair commercial practice lies with the 
plaintiff’. According to the explanatory memorandum, the only exception to this general rule is where a 
trader makes a factual claim about a product. There is evidence, however, that the Commission backtracked 
on this approach and that this statement does not reflect the thinking underpinning the final Directive. In 
particular. Recital 21 of the UCPD states that:
“Persons or organisations regarded under national law as having a legitimate interest in the matter must 
have legal remedies for initiating proceedings against unfair commercial practices, either before a court or 
before an administrative authority which is competent to decide upon complaints or to initiate appropriate 
legal proceedings. While it is for national law to determine the burden of proof, it is appropriate to enable 
courts and administrative authorities to require traders to produce evidence as to the accuracy of factual 
claims they have made.”
On one interpretation of this provision, the reference to the fact that it is for 'national law to determine 
the burden o f  proof, is clear proof that national autonomy is preserved in this area. The Recital, 
however, is also not particularly clear and can be interpreted in a number of ways. The reference to 
national law determining the burden of proof is superseded by the clause about the fact that “ it is 
appropriate to enable courts and administrative authorities to require traders to produce evidence as to 
the accuracy of factual claims they have made.” One plausible interpretation of the allusion to national 
law determining the burden of proof, is that this discretion only applies in relation to factual claims and 
relates to the discretion that Member States retain in relation to their procedural rules as to the volume 
of evidence that a trader must adduce in order to satisfy the requirements of Article 12. In other words. 
Member States are able to decide themselves to what “is deemed insufficient” evidence. They may 
oblige a trader to prove the veracity of a factual claim on the balance of probabilities (i.e. employ a 
legal burden shifting provision). Alternatively, they may only require him to furnish evidence (i.e. 
employ a evidential burden shifting provision). This decision might be determined by national 
constitutional constraints. Thus, on this logic, this Recital does not provide Member States carte 
blanche in relation to burden shifting provisions in the broader sense.
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(b) to consider factual claims as inaccurate if the evidence demanded in 

accordance with (a) is not furnished or is deemed insufficient by the court or 

administrative authority.”

Further Enforcement Decisions Left to l\/lember States

Save for these obligations relating to the enforcement of the UCPD through 

injunctive proceedings, the principle of maximum harmonisation is not 

extended to the enforcement provisions of the Directive. Hence, Member 

States are given a large degree of flexibility in deciding what facilities should 

be available to enforce the substantive provisions the UCPD. Under Article 13 

UCPD Member States are required to:

[L]ay down penalties for infringements of national provisions adopted in 

application of this Directive and shall take all necessary measures to ensure 

that these are enforced. These penalties must be effective, proportionate and 

dissuasive.

This provision was enacted in order “to ensure the Directive’s effect in 

accordance with the ruling of the Court in the case C-68/88 Commission .v 

Greece. e f f e c t  of the provision, therefore, is that the choice of additional 

penalties applicable for breaches of the UCPD remain at the discretion of 

Member States, although they have to:

[E]nsure...that infringements of Community law are penalized under 

conditions, both procedural and substantive, which are analogous to those 

applicable to infringements of national law of a similar nature and importance 

and which, in any event, make the penalty effective, proportionate and 

dissuasive. Moreover, the national authorities must proceed, with respect to 

infringements of Community law, with the same diligence as that which they 

bring to bear in implementing corresponding national laws.®®

COM (2002) 289, at para 78.
C-68/88 Commission v. Greece [1989] ECR 2965 at para 24.
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This has a number of corollaries. Firstly, in the absence of any ECJ judgement 

to the opposite effect®^, it must be doubted whether Member States are 

prevented from enforcing the substantive provisions of the UCPD purely 

through civil law remedies, such as court orders, provided the principle of 

equivalence is respected. Conversely, however, the UCPD allows, but does 

not require the use of criminal or quasi-criminal sanctions in enforcing its 

substantive provisions.

Secondly, and by necessary implication, so long as Member States provide 

in their domestic law for the proper operation of the injunctions regime laid 

down in Article 11 UCPD, they are given discretion in the procedural 

operation of any additional criminal or quasi - criminal provisions which they 

choose to introduce, so long as these provisions do not go over and above 

the UCPD’s requirements. For example, it does not follow from the fact that 

injunctions preventing unfair commercial practices have to be granted 

without the incidence of intention or negligence on behalf of the trader, that 

criminal liability also has to attach on that basis.

It could be argued that civil remedies would not be proportionate or effective in all cases involving 
breaches of the UCPD, particularly those of an egregious nature. In Johnson v R [2002] EWCA Crim 
194 (31*‘ January, 2002) one of the questions at issue was whether English law implementing Directive 
89/104/EEC of the Council, of 21 December 1988, to approximate the Laws of the Member States 
Relating to Trade Marks (“the Trade Marks Directive”), which allowed for the possibility of 10 years 
imprisonment, was compatible with that Directive’s requirement that penalties were proportionate. The 
Court of Appeal (which was overruled on different grounds in the House of Lords [2003] UKHL 28) 
rejected this argument. It was held (at para 58) that:
“The seriousness of trade mark infringement occupies a spectrum running from the comparatively 
trivial to the very serious (see also Article 61 of TRIPs). Counterfeiting is certainly a potentially serious 
offence, there being large sums of money to be dishonestly made by the deliberate counterfeiter. 
Special provision is made in respect of the treatment by Customs of counterfeit goods. ...We have no 
doubt that at least at the top end of seriousness counterfeiting is a serious offence of dishonesty and we 
cannot see that the maximum penalty is in any way out of step with other comparable offences 
involving dishonesty. We reject the suggestion that it is disproportionate to the seriousness of the 
offence.”
Since some unfair business-to-consumer commercial practices could involve comparable levels of 
dishonesty, it is possible that, through similar reasoning to that employed in Johnson v R, the ECJ 
might interpret Article 11 UCPD as imposing an obligation on Member States to impose some type of 
punitive sanction in such cases in order to ensure its penalties regime is ‘dissuasive’. EC rules on 
enforcement, however, have rarely been considered by the ECJ. See, further, Howells, Micklitz and 
Wilhelmsson, European Fair Trading Law-The Unfair Commercial Practices Directive, (Aldershot, 
Ashgate, 2006), at 218-230.

See also, Twigg-Flesner, Parry, Howells and Nordhausen, An Analysis o f the Application and Scope 
o f the Unfair Commercial Practices Direcitve, (DTI, 2005), at 68; available at 
http://www.berr.gov.uk/consumers/buying-selling/ucp/Transposition/page29909.html.
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Thirdly, the UCPD allows Member States to treat different breaches of the 

Directive, differently. The import of Article 11 UCPD is that penalties have to 

be ‘proportionate’ to the wrong perpetrated. This allows Member States the 

discretion to tailor their penalties regime according to the magnitude of the 

breach - the more grave the wrong, the more severe the penalty. The UCPD 

could, therefore, be enforced through a penalties regime which was 

sufficiently flexible to proportionately deal with serious and minor offences 

alike.

The Enforcement of the UCPD: The Role of Self Regulation

Like its precursor, the Misleading Advertising Directive of 1984,^^ the UCPD 

expresses support for the voluntary control of commercial practices by self- 

regulatory bodies. The UCPD allows Member States to encourage recourse to 

codes of conduct and their complaints procedures provided adequate 

provision is made for the formal legal enforcement of the Directive. 

Accordingly, the UCPD contains provisions intended, first, to encourage 

industry self-regulation through codes of conduct and, second, to discourage 

misleading practices by traders relating to codes of conduct. Codes of 

conduct are defined in Article 2 (f) UCPD as:

[A]n agreement or set of rules not imposed by law, regulation or 

administrative provision of a Member State which defines the behaviour of the 

traders who undertake to be bound by the code in relation to one or more 

particular commercial practices or business sectors.^^

See Articles 4 (1), 5 Directive 84/450/EC. See also, Article 11 (4) Directive 97/7/EC on Distance 
Selling.
’^Article 10 UCPD.

Only codes of conduct of a voluntary nature are covered by this definition. The essentially voluntary 
nature of the codes of conduct covered by the UCPD is confirmed by a reading of the Explanatory 
Memorandum which states that
“Under certain circumstances , non compliance by a trader with the provisions of a code of which the 
trader is a member (will constitute an unfair commercial practice). Article 6 ...recognises that codes of 
conduct are fundamentally voluntary in nature and establishes criteria to indicate when the trader’s 
performance in relation to the code might reasonably be expected to influence the consumer’s 
decision.” See, COM (2002) 289, at para 67.
A number of issues are still unclear, however. It is clear that codes of conduct that are mandatory in 
nature are treated the same as ‘hard law’ provisions in existence in Member State -  they cannot go 
beyond the requirements of the UCPD. This would include statutorily imposed codes of conduct like 
Section 117 of the Central Bank Act 1989 (although this code itself will not have to be changed
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A code of practice is a voluntary form of self-regulation entered into by traders 

which commits its members to upholding standards of commercial integrity in 

their transactions with business and consumers/"* The development of codes 

of practice can be a ‘win-win-win’ solution for consumers, business and 

regulators/^

For business, the adoption of codes of practice can protect corporate 

reputation, augment consumer loyalty, and allow scrupulous traders to gain a 

competitive advantage over rogue traders in their sector/® For consumers, 

codes of practice can be a means through which their rights can be 

enhanced. They can allow consumers to discriminate in favour of traders who 

bind themselves to high commercial standards and also can provide 

consumers with cheaper, quicker and more effective mechanisms of redress 

when these standards are not adhered to. For regulators, not only does self

regulation reduce the bureaucratic costs of regulation, it has the capacity to 

function in a more flexible and effective manner than traditional forms of 

regulation. Since governments may lack the ability to identify instances of 

non-compliance, recognise the causes of problems, and design the 

appropriate solutions, the instruments used in traditional forms of regulation 

can be blunt tools which fail to adequately deal with the problems they seek to

because Article 3 (9) of the Directive allows Member States to go beyond its provisions in relation to 
Financial Services Legislation).
As one moves away from legislative-type codes, however, the issue starts becoming more grey. For 
example, adherence to a code of practice may be made a condition of holding a license which is 
required to carry on business and granted by a regulator. In Ireland, companies which provide 
premium rate telephone services must adhere to code of conduct promulgated by REGTEL, a body of 
no statutory derivation. Failure to do so will result in them being excluded from using such lines and it 
is a license condition for telephone companies to disconnect those premium rate companies for 
offences which breach the code.
Furthermore, the reference to codes of conduct in the UCPD as ‘agreements’ is also problematic. The 
Broadcasting Commission of Ireland code more closely resembles a form of contract but do not easily 
conform to the notion of an ‘agreement’ being a document being executed by one or more parties who 
intend to be bound by its terms. Rather it is an express or implied term of business that e.g. 
broadcasters will adhere to its code.

See Report of the Consumer Strategy Group, Make Consumers Count: A New Direction fo r  Irish 
Consumers, (May, 2005) at 66.
http://www.nca.ie/eng/Research_Zone/Reports/Consumer%20Strategy%20Group%20report.html 

See Howells, Micklitz and Wilhelmsson, op cit., at 196.
See, Report o f the Consumer Strategy Group, op cit., at 66.
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tackle/^ By contrast, codes of practice can adapt rapidly to societal changes 

and emerging technologies in a way that legislation cannot/®

In terms of deterring the abuse of codes of practice, the UCPD contains a 

number of provisions directed at combating misleading commercial practices 

involving codes of conduct. The blacklist of misleading practices considered 

unfair in all circumstances, for example, includes the practices of falsely 

claiming to be a signatory to a code of conduct^^ and falsely claiming that a 

code has an endorsement from a public or other body.®°

Moreover, Article 6(2) (b) of the Directive provides that non-compliance with 

commitments contained in a code of conduct by which a trader has 

undertaken to be bound is a misleading commercial practice where the 

commitment is firm and verifiable and the trader indicates that he is bound by 

the code. In addition, Article 11 of the Directive gives Member States a 

discretion to make code owners -  who are defined in Article 2 (g)® -̂ liable 

“where the relevant code-owner promotes non-compliance with legal 

requirements.” This provision is not open-ended. In order to fall foul of the 

provision, a code-owner must ‘promote’ non-compliance. Nevertheless, the 

rationale behind this provision is that “given the influence that trade 

associations have on the development of market practice, it makes sense to 

reinforce the responsibility of their actions in this way.”®̂

In terms of encouraging the proper use of codes of conduct. Article 11 UCPD 

permits Member States to enable courts or consumer enforcement bodies to 

require prior recourse to other established means of dealing with complaints, 

including those applicable under codes of conduct. The UCPD goes further

Black, “Decentering Regulation: Understanding the Role of Regulation and Self -Regulation in a 
‘Post Regulatory’ World”, (2001) 54 Current Legal Problems 103 at 106.

*̂See Borrie, 15 Consumer Policy Review (2005) 54.
™ Annex 1 (l)U C P D .

Annex 1 (3) UCPD.
According to Article 2 (g) UCPD :"code owner" means any entity, including a trader or group of 

traders, which is responsible for the formulation and revision of a code of conduct and/or for 
monitoring compliance with the code by those who have undertaken to be bound by it.”

Article 11 UCPD.
Howells, “Co- Regulation’s role in the development of fair trading laws”, in H. Collins (ed.). The 

Forthcoming EC Directive on Unfair Commercial Practices, (Aspen Publishers 2004).
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than the Misleading Advertising Directive by allowing a possible role for codes 

of conduct in fleshing out the general principles set out in the Directive in the 

context of particular industries and se rv ice s .H ow eve r ,  the more ambitious 

suggestion in the Follow -  Up Communication to the Green Paper that 

compliance with certain Commission approved codes could give rise to a 

presumption of conformity with the Directive was eschewed and the 

contribution made by the UCPD to encouraging self regulation is ultimately 

disappointing.

Undoubtedly, the uneven spread and standing of self-regulation in Member 

States, limited the immediate scope for any substantial enhancement of the 

general role of self-regulation at an EU level. While codes of practice play a 

significant role in the United Kingdom and Ireland, and co-regulation is well 

established in Scandinavian countries, there are many Member States in 

which self-regulation plays a minor role or no role at all.®^

Moreover, the Commission was understandably reluctant to relinquish its 

standard setting role by allowing Member States themselves to provide for 

‘safe harbours’ from enforcement proceedings under the UCPD for traders 

who complied with voluntary codes of a national derivation. This explains why, 

according to Article 10 UCPD, “recourse to such (self-regulatory) control 

bodies shall never be deemed the equivalent of foregoing a means of judicial 

or administrative recourse as provided for in Article 11.” Any other approach 

might have had the effect of giving immunity to codes devised by business 

sectors that did not comply with the legal standards set by the UCPD.

^''Recital 20 UCPD states that:
“It is appropriate to provide a role for codes of conduct, which enable traders to apply the principles of 
this Directive effectively in specific economic fields. In sectors where there are specific mandatory 
requirements regulating the behaviour o f traders, it is appropriate that these will also provide evidence 
as to the requirements of professional diligence in that sector.”
This is elaborated upon in the Explanatory Memorandum to the Directive, at C O M  (2002) 289, which 
states at para 74-75:
“In some Member States there is a tradition of using codes of conduct to define norms or standards of 
behaviour for traders which are not prescribed in legislation. These can be used either to show in 
greater detail how to apply legislative requirements ...o r in areas where there are no specific legal 
requirements.... Such codes could bring added value by helping traders to apply the principles of the 
Directive effectively in their particular day to day business. Codes within the field harmonised by the 
Directive could be taken into account by the Member States in assessing whether a trader has breached 
the provisions of the Directive as implemented in the Member State where the trade is established 

See further, Howells, M icklitz and Willhelmson, op cit., at 197-198.
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Without proper scrutiny at a national level to ensure the compatibility of a 

code with the UCPD, the Directive could have been undermined.®® Moreover, 

if Member States were given the power to create ‘safe harbours’, the 

maximum harmonisation objectives of the UCPD could have been 

circumvented since, in effect, this would have allowed Member States to 

decide what commercial standards (as represented in codes) reflected those 

laid down in the UCPD.

PART III: REGULATORY ENFORCEMENT UNDER THE CPA

The proceedings, remedies and penalties applicable for breaches of the CPA 

are dealt with in Part 5 of the Act. Many of these provisions apply not only to 

the commercial practices prohibited by the CPA, but also to a number of other 

pieces of consumer protection legislation which the NCA has responsibility for 

enforcing. The formal enforcement mechanisms remain the same as under 

the Consumer Information Act 1978. Accordingly, traders who act unlawfully 

can ultimately be subject to either civil or criminal proceedings. However, a 

number of features distinguish Part 5 of the CPA from the enforcement regime 

applicable under the previous law.

Two such distinguishing features will be discussed in chapters 10 and 11; 

These chapters discuss the possible effects of S. 71 CPA (which gives traders 

the right to take injunctive action against those traders who do not comply with 

the provisions of the CPA) and S. 74 CPA (which allows consumers who suffer 

loss as a result of an unfair commercial practice a right of action in 

damages).®^ The rest of this chapter will examine the more varied sanctions 

applicable for breaches of the CPA as well as the enforcement toolkit 

introduced by the CPA.

Collins, op cit., at 31 
S. 74 CPA.
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The Prosecution of Civil and Criminal Proceedings under the CPA

S. 71 CPA is the core provision dealing with civil proceedings under the CPA. 

It transposes Article 11 of the UCPD and makes certain technical 

modifications to the latter provisions concerning civil relief by way of 

prohibition orders. Pursuant to Section 71 (2) CPA, the National Consumer 

Agency and “any other public body that is prescribed” are given an 

enforcement role under the section.®® These bodies can use this facility 

against traders engaging in “any prohibited act or practice”, which includes 

contraventions of Part III of the Act as well as contraventions of a number of 

miscellaneous provisions of the legislation and orders made thereunder.®® 

Injunctions can be granted by the Circuit Court®° as well as the High Court. 

Furthermore, under Section 72, civil relief can also be obtained against code 

owners®^ who promote a prohibited act or practice. S. 68 CPA (transposing 

Article 12 UCPD) is a burden shifting provision operating for all proceedings 

(both criminal and civil) where the truth of a factual claim made by a trader is 

at issue.

For the majority of practices prescribed by the NCA, the NCA will have the 

option of civil or criminal enforcement. Yet not all breaches of the substantive 

provisions of the CPA are made criminal offences. In particular, S. 41 (the 

general prohibition on unfair commercial practices), S. 44 (relating to passing 

off), S. 45 (relating to non compliance of a commitment contained in a code of 

practice) and S. 46 (relating to misleading omissions) are underpinned by civil 

prohibitions only.

s. 72 (2) CPA.
*®S.71 (l)C PA .
^  Injunctions can be obtained in the Circuit Court provided the loss suffered or the damage sustained 
comes within the monetary jurisdiction of the Circuit Court or the Circuit Court, having considered, 
inter alia, the “nature and extent of the prohibited act or practice concerned” declines jurisdiction: See 
Ss. 72 (9) (10) CPA. The rationale behind this limitation, presumably, is to ensure the provision does 
not give powers to the Circuit Court that would offend Article 34.3.1 and 34.3.4 of the Constitution: 
See, further, Hogan and Whyte, JM Kelly: The Irish Constitution, (Butterworths, 2005) ,4* Edition, at 
920-923.

Code owner is defined in Section 72 (1) CPA as“ any person responsible for formulating or revising 
the code (of practice) or for monitoring compliance by those traders who agree, commit or undertake to 
abide or be bound by it.”
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These provisions were not criminalised for different reasons; S. 41 and S. 46 

CPA because they are vague and it would have been unfair and possibly 

unconstitutional to criminalise traders for behaviour, the illegality of which is 

unclear ex ante®^. The issue here is that rules must not be uncertain in order 

for individuals to be adjust their behaviour to avoid criminal liability.®^ S. 44 

was not criminalised because it was felt that ‘passing off’ type issues were 

better left to private law; and S. 45 because it was felt that criminalisation of 

the behaviour prescribed by this section may have had a deterrent effect on 

encouraging self regulation.

As we saw in chapter 6, actively misleading commercial practices will 

continue to attract criminal penalties under the CPA. Hence both S. 43 (the 

general prohibition on misleading practices) and S. 55 (1) (the blacklist of 

prohibited misleading practices) are underpinned by criminal sanctions. We 

also saw in chapter 6 that criminal sanctions will also be available in respect 

of aggressive commercial practices that breach S. 53 (the general prohibition 

on aggressive practices) and 55 (2) (the blacklist of aggressive practices). 

Breach of a number of other provisions relating to, for example, pyramid 

selling®" ,̂ consumer information orders®^, maximum price orders®® and price 

display regulations®^ are also made criminal offences under the CPA.

The sanctions applicable for both criminal and civil breaches of the CPA have 

been increased: the CPA introduces higher fines/terms of imprisonment which 

vary according to whether the trader is a repeat offender or whether the 

prosecution is taken on summary or indictment®®; traders are made liable for 

costs of proceedings and investigation;®® traders may be named and shamed

See futher, Chapter 7, “From Silence to Disclosure: The Regulation of Misleading Omissions under 
the CPA” and Chapter 8, “From Rules to Standards; The Regulation of Unfair Commercial Practices 
under the CPA.

For a deeper discussion of the legality principle, see McCauley and McCutcheon, Criminal Liability, 
(Round Hall, 2000) at 44-50.

S. 65 CPA.
®̂ S. 51 CPA.

S. 62 CPA.
S. 58 CPA.
S. 79 CPA.
S. 80 CPA.
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on the “Consum er Protection List”^°° and may be required to publish a  

corrective statementJ°^

The latter two sanctioning options seek to overcome one of the problems that 

has arisen in the enforcem ent of consumer legislation; namely the fact that 

the penalties are inconsequential for large companies. Experience in Australia  

w here ‘adverse publicity orders’ are an established part of the regulatory 

regime in the areas of environmental, health and safety, and consumer and  

competition law suggests that these orders have proved an effective sanction 

against large corporations, principally due to their desire to avoid dam age to 

their reputation. Damaging a firm ’s reputation can potentially have a greater 

effect than any fine that a  court could impose, and can result in significant 

dam age to market share.

Establishing Criminal Liability under the CPA

In general, criminal liability will be established under the CPA in the sam e  

m anner as under the old law. Thus, traders will be strictly and vicariously 

liable for the commission of offences, although for all offences other than  

pyramid selling^°^, traders will be able to avail of a defence of due diligence. 

W hile the statutory fram ework deviates from the general principle that in 

criminal prosecutions intention or recklessness must be proved, the  

availability of this ‘due diligence defence’ ensures that liability attaches where  

there is some culpability on behalf of the defendant, although the ingredients 

of the offence are still committed by an ‘innocent trader’ who must then seek  

to bring himself within the terms of the d e f e n c e . T h e  logic of this provision 

is that if a trader has taken all reasonable precautions, the rationale and moral 

justification for imposing criminal sanctions is undermined. If criminal liability

s. 86 CPA. 
s. 82 CPA.

See Cowen, “Scarlet letters for corporations? Punishment by publicity under the new sentencing 
guidehnes”, (1992) 65 Southern California law Review 2387.

Notably, however, the offence of participating in a pyramid scheme is predicated on a person acting 
‘knowingly’ : See S. 65 (1) (b) CPA.

Howells and Weatherill, Consumer Protection Law, (Dartmouth, 1995), at 418.
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were unavoidable, it would result in a diminished incentive for firnns to improve 

their systems beyond the need to avoid easily preventable infractions^”®

In this respect, S. 78 CPA is a replica of the ‘due diligence defence’ contained 

in S. 22 (1) of the Consumer Information Act 1978 and Section 24 (1) of the 

Trade Descriptions Act 1968. It states that:

In proceedings for an offence under this Act, other than an offence under 

section 65(2), it is a defense for the accused to prove both of the following:

(a) commission of the offence was due to a mistake or the reliance on 

information supplied to the accused or to the act or default of another person, 

an accident or some other cause beyond the accused's control;

(b) the accused exercised due diligence and took all reasonable precautions 

to avoid commission of the offence.

The conditions of Section 78 (1) are cumulative, not alternative. The first limb 

of the test is in effect five interlinked semi-defences: mistake, accident, cause 

beyond one’s control, reliance on information supplied and default of another 

person. To establish a defence of accident, or cause beyond an accused’s 

control, for example, a trader must prove something unexpected occurred, 

beyond his/her control, and which normal diligence and precaution would 

have failed to uncover.^°® This will be a question of fact depending on the 

circumstances of the case.

Products can go through the hands of a number of traders before they 

ultimately reach a consumer. In a typical distribution system, before a product 

is purchased by a consumer, it will have been sold by a manufacturer to a 

wholesaler who will have in turn sold it to a retailer. All of these traders are 

engaged in a commercial practice within the meaning of the CPA. A difficulty

Howells and Weatherill, Consumer Protection Law (London: Ashgate, 2005) at 418.
Miller, Harvey and Parry, Consumer and Trading Law: Text Cases and Materials, (Oxford, 1998) at 

719. This will be a question of fact depending on the circumstances of the case. In Bibby-Cheshire v 
Golden Wonder Ltd (1972) 3 A ll ER 738 such a defence was held to be made out when a weighing 
machine, normally accurate and reliable, had on occasion for no anticipated reason proved to be 
inaccurate or unreliable. See also Wolfinder v Oliver (1932) 147 LT 80.
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often arises for retailers or those at the bottom of the distribution chain who 

have purchased a product from another trader but may be unsure of the 

quality of that product, or may want to detach themselves from claims made 

by the other trader. A manufacturer, for example, may try to inflate the value of 

a product by misrepresenting the features of a product to a wholesaler. Once 

a misrepresentation has been made by a trader near the top of a distribution 

chain, it is almost inevitable that it will be repeated to the consumer. Yet all of 

the “innocent” traders who repeat the misrepresentation technically commit a 

misleading practice within the meaning of s.46 CPA.

The harshness of this position is tempered by s.78(1)(a) CPA, which allows 

the “innocent” trader to plead in defence that their commission of an offence 

was the result of reliance on information supplied to them. The defence 

relating to reliance on information supplied covers reliance on some specific 

statement by a third party as well as reliance on descriptions contained on the 

goods themselves or on some packaging or material supplied with the 

g o o d s . I t  is a defence which can be relied on by non-specialist retailers who 

cannot always be aware of the veracity of descriptions contained on the 

goods which they supply.^°®

There are a paucity of authorities relating to the defence of ‘mistake’, probably 

because the concept seems to be odds with the second limb of the defence, 

namely exercising all due d i l i g e n c e . I f  sufficient care is taken, mistakes 

simply should not happen.^A l though,  there is some earlier English 

jurisprudence as to the operation of this defence under the Merchandise

See Bragg, Trade Descriptions, (Oxford, 1991) at 180.
Bragg, op cit., at 180. In Amos v Melcon {Frozen Fruits) L?J(1985) 149 JP 712 a retailer who 

received frozen steak described as rump from a supplier was allowed to rely on this defence when the 
product turned out to be an inferior cut of ‘silverside’ since it was not possible to tell the difference 
without defrosting the meat. The court held that the trader could plead that he relied on information 
supplied. However, the court held that he had not taken sufficient precautions as per the second limb of 
the ‘due diligence’ defence since he had not made enough enquires about the probity of his supplier and 
in order to sustain a defence based on reliance on information supplied, the information must be 
provided by a reliable source. See also Barker v. Hargreaves [1981] RTR 197.

Miller, Harvey and Parry, op cit., at 720.
Bragg, op cit., at 179.
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Marks Act 1887, the defence was never successfully invoked under either the 

Consumer Information Act 1978 or the Trade Description Act 1968,^”

S. 78 (1) (a) CPA also provides a mechanism by which traders can escape 

liability for the default of another person. To come within the terms of this 

defence, an accused need only show that another person was responsible for 

the offence in question, although (as when an accused relies on the defence 

that the commission of the offence was due to reliance on information 

supplied) the defence is subject to the procedural conditions laid out in S. 78 

(2) CPA.^^^ While this defence is of general application, it often arises in the 

context of the relationship between employee and employer where the 

offence arises as a result of the act of the former.

Because of the narrow identification doctrine applicable for corporate crime, 

when an offence is committed by anyone other than a directing mind of a 

company, the first limb of the defence is almost a formality. Famously in Tesco 

w. Natrass'^^, the House of Lords held that Tesco could rely on the equivalent 

‘due diligence’ defence in the Trade Descriptions Act 1968, when breach of 

the Act was a consequence of the negligence of a store manager. It was held 

that the ‘store manager’ was too low down the corporate structure to be held 

to be part of the ‘controlling mind’ of the company. Instead, he constituted 

‘another person’ for the purpose of the defence and the fact that he was also

Under English case law under the Merchandise Marks Act 1887, in order establish a mistake, the 
trader had to show that he ‘had no intention of doing the act in question’ : Mercer v. Pyramid Sand and 
Gravel Co. (1945) 109 JP 54 per Viscount Caldicut LJ. For example in Udy v. Fred Pretty (Covent 
Garden) Ltd (1965) Crim LR 236 it was held that the defendant must show that the goods were 
delivered by mistake, or that the false description was applied by mistake or that the false trade 
description was not intended to apply to the goods in question. Moreover, it was also held that the 
mistake must be one made by the person charged with the offence and that i f  it is one made by a 
servant or agent then the separate defence o f ‘act or default of another person’ must be pleaded: 
Birkenhead and District Co-operative Society Ltd. V. Roberts (1970) 3 A ll ER 391.

This obliges the trader to serve on the prosecutor, at least seven days before the hearing, a written 
notice ‘providing information identifying or assisting in the identification of that other person.’ Case 
law under the equivalent provision in the Trade Description 1968 indicates that this is not a particularly 
onerous requirement and notices can be vague. In /? v Redbridge Justices ex p. London Borough o f  
Redbridge (1982) 2 Tr. L. 43 , for example, the court accepted a notice which stated that:
“It is impossible for the defendant company to identify precisely the person concerned and.. .it was one 
or another of the persons named hereunder who were.. .employees of the defendant’s company store.”

Tesco V. Natrass [1971] 2 A ll ER 128
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their employee, did not mean that Tesco could not blame him in order to fulfil 

the first precondition of the defence.’

The availability of this defence has been criticised by some commentators. 

Firstly, it is argued that this defence makes it too easy for companies to 

escape liability when they harm the consumer interests. Secondly, it is argued 

that since companies hirer employees as part of its commercial, profit making 

activities they should be subject to any detrimental effects flowing from their 

hiring policies.’ ’ ^

Interestingly, the Australian Trade Practices Act 1974, which contains an 

othenwise similar due diligence defence for breaches of its provisions, states 

that:

Another person does not include a person who was ... in the case of a 

defendant being a body corporate, a director, servant or agent of the 

defendant at the time when the contravention occurred.^

Under this model, a company can still rely on the other grounds of defence— 

mistake, reliance on information supplied, etc—but the perceived difficulty with 

Tesco V Natrass \NOu\d not arise.’

Since the conduct proscribed by the CPA is often the commercial conduct of 

corporations, carried out by their officers and employees, it is of importance to 

the effectiveness of the Act that some form of vicarious liability is imposed on 

traders for breaches of the CPA committed by their employees. Equally, there 

is a compelling reason for retaining some sort of “out” for companies whose

In A ir Tours v. Shipley (1994) 158 J.P. 835 a company was charged with recklessly making a false 
trade description to the effect that a hotel was equipped with an indoor swimming pool. This statement 
had occurred in a brochure, the responsibility of producing which rested with a product manager who 
was not a director of the company. Allowing an appeal from the magistrates court, the Divisional Court 
held that the product manager was a mere employee with no discretion to act independently o f the 
directors. In the absence of guilty participation by the directing mind of the company, the company 
could not be held liable for the reckless act of an inferior employee.

Howells and Wetherill, op cit., at 424.
Trade Practices Act 1974, s.85A.
On this point, see Wells, “Corporate Liability and Consumer Protection: Tesco v Natrass Revisited”, 

(2004) 57(5) M .L.R . 817 at 822 (Sept).
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staff engage in breaches of consunner law. As Lord Diplock lield in Tesco v'. 

Natrass:

[T]he rationale (for criminal sanctions) ...does not extend to penalising an 

employer or principal who has done everything that he can reasonably be 

expected to do by supervision or inspection, by improvement of his business 

methods or by exhorting those whom he may be expected to control or 

influence to prevent the commission of the ...If considerations of costs and 

business practicability did not play a part in determining what employers 

carrying on such business could reasonably be expected to do to prevent the 

commission of an offence under the Act, the price to the public of the 

protection afforded to a minority of consumers might well be an increase in 

the cost of goods and services to consumers generally.

Furthermore, if there is a case for a review of the “Tesco doctrine” involving 

corporate criminality in order to ensure that the actions of those having a 

significant degree of autonomy with regard to making corporate decisions and 

instigating corporate actions can be attributed to companies, it is submitted 

that any reform should be horizontal in nature and not merely applicable to 

consumer crimes.

Moreover, whether the defence involves an attempt by a company to absolve 

itself of liability for an act of its employees or whether the defence involves 

another aspect of S. 78 (1) (a), a trader must also prove, pursuant to S. 78 (1) 

(b) CPA, that he “exercised due diligence and took all reasonable precautions 

to avoid the commission of the offence.” This added requirement operates as 

a check aimed at ensuring that the defence does not offer an easy escape 

route for unscrupulous or careless traders. In Tesco i/ Natrass itself, Tesco 

were only acquitted of liability when they produced evidence that they set up 

an effective system aimed at avoiding the commission of offences under the 

Trade Descriptions Act 1968. Under this system, store managers were 

required to attend a comprehensive six-day management course and a further 

half-day course devoted to securing compliance with the provisions of the Act. 

Managers were also given a manual in respect of the Act, a copy of which 

was produced in evidence during the case.
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Much case law has been generated about the meaning of the second limb of 

the test in the United Kingdom. In essence, “taking all reasonable 

precautions” is understood to mean setting up a system which will avoid the 

commission of the offence and “exercising due diligence” is taken to mean 

taking all appropriate steps to ensure that the system is implemented. This is 

a question of fact which will vary in the circumstances. A number of English 

cases under the Trade Descriptions Act 1968 make it clear that the merits of 

the defence will be rigorously examined.^Where  the defendant wishes to 

allege that an employee was responsible for the commission of the offence, 

evidence is required in order to prove that his employee was properly 

selected, trained and su pe rv i sed . ^ In  addition, the particular employee 

whose default caused the offence must be identified.

The Enforcement Toolkit in the CPA: On the Spot Fines

Notwithstanding the increases in the level of the penalties applicable for 

violating the law and the fact that civil and criminal proceedings can be

In Naish v. Gore [1971] 3 All ER 737, for example, the question was whether a car dealer could be 
held liable for relying on what turned out to be a clocked odometer when the cars logbook had not yet 
reached him. Eventually, when the logbook reached the consumer buyer, it was discovered that the 
mileage shown was inaccurate. Lord Widgery upheld the acquittal, on the grounds that the defendant 
had no opportunity to cross check the mileage with the logbook. However, he held that “it is for the 
defendant to prove that he took all reasonable precautions, and if he has taken none he must prove that 
none could reasonably have been taken.” Moreover, he concluded by inviting courts before which such 
defences are presented “to be meticulous in their consideration of all the courses which the seller might 
have adopted.”
Wandsworth LBC v. Bentley [1980] RTR 429 was a case of similar facts, in which the trader wished to 
rely on the fact that he had bought the car from a reputable firm -  Shell UK -  to establish a defence 
under the Trade Descriptions Act. Lord Lane CJ dismissed his defence alluding to the fact that the 
trader had not even tried to contact Shell when the company had got rid of the car, nor had he even 
checked that it was actually Shell that was selling the car at auction. In ‘the absence o f that simple 
precaution ’ the argument that the trader had exercised due diligence had to fail. The same outcome 
arose in Sherratt v Geralds The American Jewellers (1970) 114 Sol Jo 147. Here the defendant, relying 
on the reputation of the supplier, had supplied a ‘diver’s watch’ which stopped when immersed in 
water. Lord Parker CJ held that ‘the elementary procedure of dipping the watch in a bowl of water 
would have prevented the offence’.
What constitutes ‘reasonable precautions’ and ‘due diligence’ will vary with the circumstances of the 
case. In Ashurst v. Hayes and Benross Trading Co. Ltd .Unreported, 9 May 1974, Divisional Court a 
small retailer had sold a pair of misdescribed binoculars from his hardware store. He sold many 
different items and was not a particularly technical man. In accepting a defence based on Section 24 
(1), Lord Widgery, held that ‘it was not reasonable to require the retailer defendant to have the 
binoculars checked at his own expense. However, he made it clear that the types of precautions 
expected from a small retailer would not be acceptable from ‘ a large wholesaler dealing with many 
thousands of articles of the same kind’.

Metropolitan Borough Council v. Cowan (1991) 156 JP 45.
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brought in respect of a wider range of commercial practices, the CPA does not 

change the formal enforcement mechanisms applicable for breaches of 

consumer law in any major way. Of far more significance, is the new 

enforcement toolkit given to the NCA, which significantly extends the options 

at the level of extra-judicial enforcement. In this regard, the approach taken in 

the CPA is consistent with the conclusions and recommendations of the 

Macrory Report.^^°

One “tool” of significance is contained in S. 85 CPA. Over thirty years after it 

had first been proposed, this section introduces a procedure for fixed payment 

notices (or on the spot fines) to be used to deal with price display and product 

pricing offences. Although the accused has the option to contest the matter in 

court, the introduction of “on the spot fines” for these offences was long 

overdue and a far more expeditious mechanism than criminal prosecution. 

Already this provision has had an impact. According to the first “Consumer 

Protection List” published under S. 86 CPA, in the first six months of 2008, 14 

on the spot fines of €300 were handed down to traders for breaches of the EC 

(Requirement to Indicate Product Prices) Regulations 2002.

Undertakings under the CPA

Enforceable undertakings were another ‘tool’ which Professor Macrory 

recommended giving to all enforcers of regulatory law.^^^ Enforceable 

undertakings would be an intermediate tool to be used in cases that were not 

serious enough to be prosecuted and too serious to just receive an informal 

warning. They would allow regulators and traders to negotiate legally binding 

agreements which would contain fit-for purpose solutions to regulatory non- 

compliance, the failure to abide by which would result in legal sanction. 

Enforceable undertakings would, Macrory argued, provide a quicker and more

Interview with DETE Official, 30 April 2007.
For more details, see the Consumer Protection List, available at

http://www.consumerconnect.ie/engAVorking_With_You/Enforcement/CPL-June2008- 
e/CPL_J une_2008_e. html.

Macrory, “Regulatory Justice : Making Sanctions Effective”, op cit., at 63.
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cost effective mechanism for resolution of regulatory non-compliance than 

court proceedings.

S. 73 CPA contains a variant of Macrory’s proposal. Pursuant to S. 73 (2) 

CPA:

If the Agency has reason to believe that a trader—

(a) is committing or engaging in a prohibited act or practice,

(b) is about to commit or engage in a prohibited act or practice, or

(c) has committed or engaged in a prohibited act or practice,

the Agency may accept from the trader a written undertaking that is signed by 

the trader in the form and which contains the terms and conditions the 

Agency determines are appropriate in the circumstances.

Such undertakings may include, inter alia,

(a) an undertaking to comply with the provision or provisions concerned of 

this Act or regulations under this Act;

{b) an undertaking to refrain from committing or engaging in any act or 

practice:

(c) an undertaking to compensate consumers or a class of consumers, 

including reimbursing any money or returning any other property or thing 

received from consumers in connection with a consumer transaction;

(d) an undertaking to publish or cause to be published, at the trader’s 

expense, an advertisement containing a corrective statement relating to the 

prohibited act or practice.

The power of the NCA to seek undertakings is also extended to a raft of 

legislation laid out in schedule 4 of the CPA.^ '̂^ Under the CPA, undertakings 

are essentially proxies for injunctions and, accordingly, these enactments are 

those for which the NCA has been given express power to seek an injunction 

if contravened.

Ibid., at 64.
S. 73 (8) CPA.
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In contrast to Professor Macrory’s vision of enforceable undertakings, 

however, under the CPA no negative consequences follow for the trader who 

breaches the ternns of an undertaking. S. 73 (7) CPA allows the NCA to apply 

for an injunction against the trader under S. 71 CPA if the trader fails to 

comply with the terms or conditions of an undertaking. However, the proofs 

required of the NCA would be precisely the same as those required for a 

prosecution under S. 71 and the question would remain whether the trader 

acted unlawfully, rather than the narrower question of whether he breached an 

undertaking. Accordingly, while the solemnity of an undertaking might act as a 

deterrent to traders, in legal terms signing up to an undertaking means little 

and it the provision adds little to the legislation.

Compliance Notices under the CPA

By contrast, the third “tool” introduced by S. 75 CPA has teeth. It gives the 

NCA power to issue compliance notices to traders breaching the substantive 

provisions of the CPA and legislation set out in Schedule 5 of the Act. 

Compliance notices are essentially proxies for criminal proceedings and are 

made available in respect of a larger and more varied list of enactments than 

the enactments which make provision for injunctive relief. These notices -  the 

use of which was also called for by Professor Macrory - require the recipient 

to do or refrain from particular behaviour. Under S. 75 (3) CPA a compliance 

notice shall:

(a) contain a statement of the alleged contravention (identifying the relevant 

enactment), the opinion referred to in subsection (2) and the reasons for that 

opinion,

{b) direct the person to remedy the contravention or the matters occasioning 

that notice, including any other requirement that the authorised officer 

considers appropriate in order to remedy the contravention or matter (the 

“compliance direction and requirements”),

(c) specify the date by which the person is to comply with the compliance 

direction and requirements,

According to the first “Consumer Protection List” published under S. 86 CPA, in the first six 
months of 2008, 4 traders gave undertaking not to engage in a prohibited act or practice under the CPA. 
See, further, http://www.consumerconnect.ie/engAVorking_With_You/Enforcement/.
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(d) contain a statement that the person may appeal the notice to the District 

Court within 14 days after service of the notice, including information 

specifying—

(i) the form and manner of such an appeal, and

(ii) the service address of the Agency for purposes of notifying the Agency 

under subsection {'6j,and

(e) contain a statement that, if an appeal is not made in accordance with this 

section and within the time specified in paragraph (d), then—

(i) the notice will be treated as not disputed,

(ii) the person will be deemed to have accepted the notice and have 

agreed to comply with the compliance direction and requirements, and

(iii) any failure or refusal to so comply is an offence and, on summary 

conviction, the person will be liable to the fine and penalties set out in 

Chapter 4.

The power to issue compliance notices is highly significant and applies to all 

the CPA’s substantive provisions (even those that are not underpinned by 

crinninal penalties). The fact that compliance notices are binding on traders 

unless they appeal to the District Court means that they give the NCA a 

significant degree of power to shape trader behaviour at an administrative 

l e v e l . A n  analogue exists in the field of planning law, where planning 

authorities can issue an “enforcement notice” under S. 153 of the Planning 

and Development Act (“PDA”) in order to direct a person to remedy a violation 

of the planning code.^^^ Failure to comply with the requirements of an 

“enforcement notice” is a criminal o f f e n c e . I n  cases involving the validity of 

enforcement notices under the PDA, the courts have stressed that 

enforcement notices must be sufficiently detailed so as to allow the person to 

comply with his obligations.^^®

According to the first “Consumer Protection List” published under S. 86 CPA, in the first six 
months of 2008, 8 traders were issued with compliance notices under S. 75 CPA. See, further, 
http://www.consumerconnect.ie/engAV orking_With_Y ou/Enforcement/.

Certain differences exist. Firstly, enforcement Notices under the PDA cannot be appealed and can 
only be challenged by way of judicial review. Second, in theory the PDA allows a planning authority to 
enter onto land to carry out the demolition of an unauthorised structure. These aspects of S. 153 PDA 
have been described as “draconian” and their constitutional validity has been questioned. See, further, 
Simons, Planning and Development Law, 2"‘* Edition (Thomson Roundhall, 2007) at p 292-302.
'^*S. 154 (8) PDA.

See e.g. Dublin Town Council v. Lawlor [2005] 2 I.R.L.M. 105.
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Accordingly, below the level of judicial enforcement, a number of “tools” are 

given to the NCA that increase the regulatory deterrent required to prevent 

unfair commercial practices from occurring. These enforcement tools co-exist 

with provisions which allow for formal criminal and civil proceedings. Figure A 

and Figure B set out the structure of civil and criminal enforcement under the 

CPA.
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CIVIL ENFORCEMENT 
UNDER CPA

Voluntary Compliance
Sought

NCA acquires information 
following:

1. Its own inquiries

2. Complaint from 
trader/consumer

3. Communication 
from other 
Governmental 
Department /Agency

4. Through CPC 
Regulation

Undertaking Sought

• Comply with 
obligations

• Compensate 
consumers

• Publish a corrective 
statement

Civil Proceedings

Burden of proof for 
factual claims on 
trader/code ow^ner

Proof of
loss/damage/intention/ 
negligence irrelevant
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Trader Complies

Proceedings Unsuccessful

Penalties Under CPA

1. Failure to comply with
order contempt of
court

2. May be required to
publish a corrective
statement.

3. Put on “Consumer
Protection List”.
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CRIMINAL ENFORCEMENT 
UNDER CPA

Voluntary Compliance Trader
Complies

Compliance Notice

Sets down alleged 
contravention and what 
trader must do to 
become compliant.

Trader given 14 days to 
appeal or compliance 
notice binding.

Appeal to District 
Court

Compliance 
Notice becomes 
binding

NCA acquires information
following:

1. Its own inquiries
Criminal Prosecution

2. Complaint from
trader/consumer Burden of proof for

factual claims on
3. Communication trader/code owner

from other
Governmental -------------------------- ► Strict Liability -no  need
Department /Agency to prove trader acted with

intent/ traders liable for
4. Through CPC acts of employees.

Regulaton
Due Diligence Defence
Available.

Unsuccessful
Prosecution/
Successful
appeal of
compliance
notice

Successful Prosecution
Penalties Under CPA

Fines/Imprisonment 
which vary according 
to whether repeat 
offender/ prosecution 
taken on
summary/indictment.

2. Liable for costs of 
proceedings and 
investigation.

3. Liable to compensate 
consumers..

4. Put on “Consumer 
Protection List”.

5. May be required to 
publish a corrective 
statement
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Overall, therefore, Part 5 of the CPA is quite complex. Clearly, a number of 

possible difficulties result from the co-existence of the enforcement powers 

provided by Part 5. An application for an injunction will have major 

implications for the ability to take subsequent criminal proceedings; similarly, 

where criminal proceedings or even a criminal investigation is undenway, this 

may introduce an obstacle in respect of an application for injunctive relief. It is 

important that the NCA is fully aware of these complexities. In addition, the 

NCA needs to develop an enforcement charter, which broadly lays out how it 

will utilise its new “toolbox” in ways that are proportionate and consistent.

Encouraging Self- Regulation

In line with this move away from a court based approach to the enforcement 

of consumer law, is the greater emphasis placed on the role of self-regulation 

in the CPA. Self-regulation has traditionally played a significant part in the way 

in which the rights of consumers in certain sectors are protected in Ireland, 

and the ‘hard’ legal framework in place for protecting the interests of 

consumers is complemented by a number of self-regulatory codes. The 

ODCA established important informal relationships with a number of these 

Code owners, particularly in the area of advertising.

However, the role that self-regulation played in upholding high standards of 

commercial integrity was only given rudimentary statutory recognition and it is

'^°The relationship between the ODCA and the Advertising Standards Authority of Ireland (“ASAI”) 
was one of particular importance. The ASAI is an independent self-regulatory body established in 1981 
and financed by the advertising industry in order to promote “the highest standards of ...advertising, 
promotional marketing and direct marketing.” The ASAI has a comprehensive code of ethical 
standards, anchored in the principle that all advertising and promotions must be legal, decent, honest 
and truthful and must be undertaken with a sense of social responsibility, which has been regularly 
reviewed. Furthermore, an independent complaints committee adjudicates on advertisements and their 
decisions are enforced through co-operation with the media members of ASAI, who undertake not 
carry to advertisements found to be in breach of the ASAI codes.
The scale of the role played by the Authority is evident from the fact that it received 648 formal 
complaints relating to misleading advertisements in 2005, almost twice the number of complaints of 
misleading advertising investigated by the Office of the Director of Consumer Affairs under section 8 
o f the Consumer Information Act 1978, though complaints investigated by the ODCA under other 
legislative provisions may also have involved misleading advertising in some form. Moreover, in 
2005 the Complaints Committee included four members nominated by the ODCA. See, further, 
http://www.asai.ie/about.asp.
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doubtful whether its full potential w as rea lisedJ^’ Under section 9 (6) (f) of the 

Consunrier information Act 1978, one  of the functions of the  Director of 

C onsum er Affairs w as “to encourage  and promote the establishm ent and 

adoption of codes  of standards.

O ne of the advan tages  of self-regulation is that it can offer cheaper, quicker 

and more effective redress  procedures. As we saw  in Part II of this chapter, 

the UCPD limited how far Member S ta tes  could go in creating safe  harbors 

in respect of those  complying with industry norms. Yet the legislature w as 

imaginative. To help encourage  the promulgation of codes  which regulate 

commercial practices in ways which h a rn ess  the reasonab le  expectations of 

consum ers, S. 85 of the CPA gives the  NCA the power to approve co d es  of 

practice submitted to it by traders if it is satisfied, inter alia, that the code 

protects consum er interests.

Compliance with codes, whether approved or not, is only of evidential value 

in any proceedings under the CPA.^^^ Moreover, a  Court and/or the NCA 

can decline to hear complaints until a  consum er exhausts  the  option of 

complaining to a  dispute resolution body of approved code. In light of the 

way in which the  UCP is framed, a s  well a s  possible constitutional 

constraints, this is probably a s  far a s  the  legislature could have gone. In 

practice, it is likely that courts will pay particular deference  to co d es  which 

are  given a  s tam p of commendation by an independent body representing 

the interests of consum ers. Any trader can publish a  code of practice, but 

the codes  most likely to be applied by the courts a re  those  which represent

This view is supported by the conclusions of the Report Consumer Strategy Group, op cit., at 71, 
who came out strongly in favour of the increasing use of self-regulation. Their key recommendations in 
this area were the promotion of the use of codes of practice by all businesses and the encouragement of 
self-regulation schemes, the introduction of standardised statutory codes of practice across all public 
sector bodies and the establishment of private sectoral complaints boards.

This weak role contrasts with that given to the Office of Fair Trade (OFT) in the UK, who has the 
function under Section 8 of the Enterprise Act 2002: “of promoting good practice in the carrying out of 
activities which may affect the economic interests of consumers in the United Kingdom. In carrying 
out that function the OFT may (without prejudice to the generality of subsection (1)) make 
arrangements for approving consumer codes and may, in accordance with the arrangements, give its 
approval to or withdraw its approval from any consumer code.”

Section 86 CPA.
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a consensus of respectable opinion within a group of reasonable traders. 

Over time, it is hoped that approved codes become a symbol of quality in 

the eyes of consumers and that traders will want to subscribe to them to 

gain competitive advantage.

Should Consumer Offences be Decriminalised?

While the reforms to the enforcement machinery for consumer offences are a 

progression, no radical change is undertaken. In his report. Professor Macrory 

also argued that reform of the enforcement of regulatory offences (including 

consumer offences) also required reforms coming from outside the status quo. 

In particular, he argued in favour of taking most regulatory offences outside of 

the sphere of criminal law. He argued that most breaches of consumer law 

should be treated as administrative offences to be punished with a civil 

penalty ordered by a civil court. Such offences would also be subject to a 

lower standard of proof and more flexible evidential rules. He argued that 

criminal prosecutions for breach of regulatory offences have lost their stigma; 

that fines flowing from prosecutions are seen as an inevitable cost of 

business: that the criminal law may be a disproportionate instrument in cases 

where there has been no intent and that while:

[T]he criminal law undoubtedly has an important role to play in dealing with 

certain types of regulatory breach, we are asking too much of it...There are 

circumstances of regulatory breach (involving carelessness rather than intent 

for example) where a sanction is called for, but 1 question whether a criminal 

conviction and the stigma it should impose is necessarily the most 

appropriate or effective response. There is a danger that the criminal process 

become devalued in handling such an array of breaches.

It is submitted that this proposal has compelling logic. Arguments relating to 

effectiveness and administrative convenience (that are often employed to 

justify the imposition of strict and vicarious criminal liability for regulatory 

offences and which the courts have appeared prepared to accept), can

Ferguson, “The Legal Status of Non-Statutory Codes of Practice”, (1988) J.B.L 12 at 19.
See Macrory, Regulatory Justice: Making Sanctions Effective”, op cit., at 8.
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equally be invoked to justify civil fines for consumer offences. Yet Professor 

Macrory’s proposal is not about dressing up criminal law in the clothes of civil 

law for administrative convenience. A system of civil fines would also have 

counter-veiling advantages for traders subject to civil fines. In particular, it would 

be a direct substitute for dealing with regulatory wrongs through the criminal law. 

The social stigma would be less and the potential sanction of imprisonment 

would be removed.

Is there a need for a Super-Regulator?

Another of Professor Macrory’s key recommendations was that regulatory 

offences should be dealt with outside of the formal judicial process 

altogether.’ ®̂ This would be done at first instance by consumer regulators 

themselves, who would have sanctioning powers equivalent to those of the 

European Commission in respect of matters of EC Competition law. An appeal 

would then lie to an independent “Regulatory Court”, who would also hear 

appeals from decisions of other regulatory bodies in respect of the regulatory 

offences that these bodies had power to police (e.g. minor breaches of 

environmental law, company law, employment law).

The idea of vesting administrative bodies with regulatory enforcement 

functions is not a new one: the Irish Competition Authority had fought (an 

ultimately losing battle) for similar powers following the decentralisation of EC 

Competition Law pursuant to Regulation 1/2003.’ ^̂  Equally, in the context of 

consumer law, a regime of direct administrative enforcement is pregnant with 

potential. Such an enforcement regime would, in theory, be likely to be less 

costly, more consistent and likely to garner more publicity.

Ibid., at 50.
Commenting on the absence of this power in the Annual Report of the Competition Authority, 

2003, John Fingleton (the former head of the Competition Authority) opined that:
“the absence of civil fines for breaches of competition law undoubtedly reduces compliance with 
competition law. It means that Ireland is out of step with most of its EU trading partners who, like the 
European Commission, rely on civil fines as a central element of competition policy. If, as some argue, 
there is a constitutional bar to civil fines, Ireland will need to invest more in public enforcement to 
maintain the same levels of compliance with competition law as our trading partners.” See Annual 
Report o f the Competition Authority 2003, at 5; available at, 
http://www.tca.ie/NewsPublications/AnnualReports/AnnualReports.aspx.
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Constitutional objections, rather than objections based on policy, ultimately 

destroyed the ambitions of the Competition Authority to become a 

Commission-like regulator. In essence, the problem revolved around the 

difficulty of fitting civil penalties neatly within the binary framework by which 

law is classified in Ireland. As Karen Yeung puts it, “regulatory sanctions 

occupy the shadowy twighlight zone bridging the civil and criminal divide and 

thus constitute a kind of hybrid, reflecting increasingly unstable boundaries 

between civil and criminal.

Under Article 38.1 of the Irish Constitution “No person shall be tried on any 

criminal charge save in due course of law”. Article 38.1 guarantees a number 

of substantive and procedural rights, including the fact that the prosecution 

bears the legal and evidential burden in any criminal case and each 

substantive component of an offence must be proved beyond a reasonable 

doubt. More significantly, although the issue has not been definitively decided, 

constitutional jurisprudence strongly suggests that the imposition of a fine 

constitutes the imposition of a criminal sanc tion .S im ila rly , since Article 37.1 

expressly precludes administrative bodies exercising function in criminal 

matters, it appears to follow that regulatory authorities could not be granted 

direct powers of enforcement along the lines proposed by Professor Macrory.

Whether these constitutional objections would also be an obstacle to 

introducing reforms allowing for regulatory fines to be imposed for consumer 

law offences (by a regulatory authority) in the future is a moot point. Generally 

speaking, crimes against the consumer are less serious in nature than 

competition offences. The contrast between the maximum penalties 

applicable under the CPA and those applicable under the Competition Act

Yeung K, Securing Compliance: A Principled Approach, Chapter 5. (Hart Publishing, Oxford 2004).
In State (Murray) v McRann [1979] I.R. 133 at 135 Finlay P held that “a criminal matter within the 

meaning of Article 37 can be construed as a procedure associated with the prosecution of a person for a 
crime.... The essential ingredient o f a criminal matter must be its association with the determination of 
the question as to whether a crime against the State or against the public has been committed.”
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2002 is testament to this.̂ "̂ ® Moreover, there is also dictum in a number of 

cases accepting that consumer crimes are of a lower order and different 

constitutional considerations apply to them

On conviction on indictment under the Competition Act 2002, an individual is liable to fines of up 
to and to a term of imprisonment of 5 years: See S. 8 Competition Act 2002.

While the common law has long since recognized the existence of a lower category of “regulatory 
offences” which diverge from “true crimes” in various respects (see Sherras v de Rutzen [1895] 1 Q.B. 
918)., it is only recently that the Supreme Court has had cause to discuss how these offences fit within 
the constitutional order. Although these discussions were strictly obiter, they indicate a willingness to 
accept that the balance to be struck between the rights of the accused and those of the prosecution may 
be different for minor or regulatory criminal offences, where the stigma of conviction is minimal and 
the possible consequences less significant.
A general principle of criminal law is that a man is responsible only for his own acts -  a guilty 
knowledge or some unlawful intention is, as a general rule, necessary to constitute a crime. Nor does 
the doctrine of the responsibility of employers for the acts of their employees usually apply in criminal 
proceedings. These principles have been recently constitutionalised.
In Re Article 26 and the Employment Equality Bill, 1996 (1997) ELR 132 Section 15 of the 

Employment Equality Bill, which provided for the imposition of criminal liability on employers for the 
actions of their employees whether or not it was done with the employer’s knowledge or approval, was 
held to be unconstitutional.
Hamilton CJ held that to render an employer liable to potentially severe criminal sanctions in 
circumstances which were “so unjust, irrational and inappropriate would make any purported trial of 
such a person not one held in due course of law” and was also repugnant to the provisions of Article 
40.1 of the Constitution.
In C. C V Ireland [2006] 4 IR 1, the Supreme Court held that s. 1 (1) of the Criminal Law (Amendment) 
Act, 1935 -  which deprived persons accused of statutory rape of the defence of mistake as to age made 
on reasonable grounds -  was unconstitutional. Hardiman J held that “to jail perfectly respectable 
people on the basis of an event over which they had no control (they are, after all, “blameless”), is so 
complete a negation of their rights to liberty, due process, equality and respect for their human dignity 
that it cannot be contemplated no matter what the benefits.”
What is more noteworthy for present purposes, however, is the way in which the Supreme Court, in 
both cases, carefully confined its logic to “true crimes”, where strict and vicarious liability was held to 
be “ irrational” “unjust” and a “complete negation” of various due process rights. In Re Article 26 and 
the Employment Authority Bill, 1996, Hamilton C.J, differentiated between using such provisions for 
offences that are “essentially regulatory in character” and those offences which “are likely to attract a 
substantial measure of opprobrium” In respect of the former, Hamilton CJ held that they 'may...pass 
muster under our present constituteonal system ’ provided “they were part of the established legal order 
at the birth of the State as well as on the coming into operation of the present Constitution;... apply 
where a person has a particular privilege (such as a licence) or a duty to make sure that public standards 
as regards health or safety or the environment or the protection of the consumer, and such like, are 
upheld, and where it might be difficult, invidious or redundant to seek to make the employee liable.”
In Re Article 26 and the Employment Equality Bill, 1996 Hamilton CJ expressly alluded to legislation 

relating to the ‘the protection of the consumer’ as falling within the scope of ‘regulatory’ legislation. 
He also cited a case -  Department o f Agriculture and Technical Instruction v. Burke (1915) 2 IR 128 -  
which alluded favourably to the Merchandise Marks Act 1887 -  where criminal liability is also placed 
on masters for the acts of his servants- as “passed with the object of securing fair and honest dealing in 
retail trades, by regulations the enforcement of which rests upon inspectors appointed by the 
government.”
Similarly, in C.C., Hardiman J. was careful to confine his reasoning to offences causing stigma. Over 

the course of his judgement he endorsed the “lucid” reasoning of Dickson J in the Canadian decision 
of R. V City ofSault Sainte Marie [1978] 2 S.C.R., where it was said of regulatory offences:
“[a]lthough enforced as penal laws through the utilisation of the machinery of the criminal law, the 
offences are in substance of a civil nature and might well be regarded as a branch of administrative law 
to which traditional principles of criminal law have but limited application They relate to such 
everyday matters as traffic infractions, sales of impure food, violations of liquor laws, and the like.”
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At the time of the enactment of the CPA in 2007, it was unrealistic to expect 

the NCA to be given direct powers of enforcement. The NCA was only 

established on a non-statutory footing in 2005: it had no time to build up the 

necessary “goodwill” to prove that it was a body capable of exercising such 

revolutionary (at least from an Irish context) powers consistently, 

proportionately and effectively. In addition, the establishment of a “Regulatory 

Court” would have had to be done on an inter-departmental basis and would 

have been resource intensive. The Consumer Strategy Group had not 

explored this issue at all in their report, nor was there any other detailed 

research available in Ireland along the lines of the Macrory report into whether 

such a massive re-organisation of judicial structures was worthwhile.

PART IV; CONCLUSION

It is submitted that, as compared with the old law, the CPA improves on the 

legal architecture governing regulatory enforcement. Part 5 of the CPA 

increases the sanctions applicable for non-compliant traders and includes a 

toolbox of enforcement powers which should allow the substantive provision 

of the CPA (and other pieces of legislation) to be enforced in a more effective 

and efficient manner. The enforcement of the CPA will continue to coexist with 

provisions of the general criminal law, as well as those provisions in the 

Companies Acts 1963-2005 allowing traders to be disqualified form any 

directorships allowing for the ‘winding up’ companies. Hopefully, some use of 

the latter provisions will occur in order to tackle traders engaging in systemic 

deceit. As well as utilising the new enforcement tools introduced by Part 5 of 

the CPA, there is clearly a need to better exploit pre-existing powers.

But whether Part 5 of the CPA will, in practice, deter traders from acting 

unlawfully depends on how the provisions are used by the courts and the NCA 

respectively. As we saw in Part I of this chapter, there is anecdotal evidence in 

this jurisdiction (and more solid evidence in the UK) that sometimes consumer 

crimes are not taken seriously. Increasing the fines applicable for breaches of 

consumer law (up to a maximum of €150,000 for pyramid selling) may have 

grabbed headlines, but this will count for nothing if, in practice, courts hand
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out fines that are significantly lower than the maximum. Breaking consumer 

law cannot be allowed to become a cost of doing business. Furthermore, the 

history of the way in which the ODCA used its enforcement powers under the 

previous law does nothing to inspire confidence that the new enforcement 

toolkit will be used as expeditiously as possible. Clearly, the resources given 

to the NCA will also have a major bearing on whether the CPA is enforced 

effectively.

Moreover, the reforms made by the CPA to the enforcement structures 

applicable to consumer law should be seen as a welcome initial step, rather 

than the end of the process. The Macrory report contains a number of 

recommendations which, if implemented, would further improve the structures 

in place for the regulatory enforcement of consumer law in Ireland. Allowing 

the NCA to impose of civil fines for breaches of consumer law, in particular, 

may be an option worth considering in the future.
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CHAPTER 10: THE ROLE OF TRADERS IN THE 

ENFORCEMENT OF THE CPA: A NEW UNFAIR 

COMPETITION LAW FOR IRELAND?

Introduction

The interests of traders and consumers in eradicating unfair commercial 

practices are often inseparably intertwined: the money spent by a consumer 

buying a ‘lemon’ from an unscrupulous trader is money that could have been 

spent buying a quality product from a reputable source. A trader who entices 

a consumer into a sale on the false premise that the price of his product 

cannot be beaten, indirectly inflicts damage on the trader who actually has 

lower prices. The perpetuation of unfair commercial practices harms 

consumers and reputable traders alike.

However, breach of the Merchandise Marks Acts 1887-1978 (“MMA”), the 

main piece of legislation replaced by the CPA, resulted in exclusively criminal 

consequences. The MMA did not give rise to an action for breach of statutory 

duty enforceable by competitors.^ In protecting their interests from forms of 

‘unfair competition’, traders were confined to a set of more narrowly 

circumscribed causes of action. Although traders were given rights to take 

injunctive action against other traders who were engaging in misleading 

advertising under the European Communities (Misleading Advertising)

' Bollinger v. Costa Brava Wine Co. (1960) Ch. 262 per Dankwerts J:
“Looking at the Merchandise Marks Acts, 1887 to 1953, as a whole and considering the other 
provisions of the Acts, as well as the provisions to which I have referred specifically, I do not find it 
possible to reach the conclusion that the statutes give a rival trader a civil right of action. If the Act had 
the protection of any class of persons in mind I think it was the purchasers of goods which might be 
misleadingly described. But I do not think that the Acts give a civil cause of action to anyone, except 
where expressly provided. The severe penalties contained in the Acts are, in my view, the remedies 
provided by the Acts, apart from specific provisions in particular cases.”
This reasoning was extended to the Trade Descriptions Act in Wamick v. Townsend (1979) FSR 397.
In the 1970’s, it was initially proposed that the Merchandise Marks Acts be amended so as to 
give traders the right to seek an injunction against rival traders who were breaching the 
provisions of the MMA. Ultimately, this proposal was rejected on the grounds that “it would be 
too readily open to abuse.” See the Second Stage Speech of Mmre Geoghean -  Quinn respecting 
the Consumer Information Bill, 1976, Seanad Eireann , Volume 87 - 24 November, 1977.
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Regulations 1988^, overall, the ability of traders to take action against other 

traders to defend their interests against unfair competition was restrictive, 

particularly when compared with the approaches taken in a number of civil law 

jurisdictions.

In line with the traditional common law approach, no direct standing was given 

to traders (and consumers) to enforce the UCPD in the U.K.^ By contrast, in 

Ireland, under S. 71 (2) CPA, traders, the NCA and consumers are given a 

right to apply to the “Circuit Court or High Court for an order prohibiting a 

trader or person from committing or engaging in a prohibited act or practice.” 

‘Honest’ traders (as well as other persons) are therefore able to directly 

protect their interests from the negative effects of unfair practices under the 

CPA. The import of S. 71 (2) CPA is to appreciably extend the role of traders 

as vicarious champions of the consumer and guardians of the market place.

The purpose of this chapter is to examine the possible impact of S. 71 (2) 

CPA on Irish law. Part I of this chapter briefly examines the concept of unfair 

competition and the way in which this concept was recognised by the 

common law. As seen in part II, Irish law was predicated on the idea, firstly, 

that traders should only be given rights to protect their interests when those 

interests coincided with the consumer interest and, secondly, that the rights 

given to traders should be relatively narrowly defined. Giving traders broad 

rights of action exercisable inter se was seen as inimical to free competition.

Part III of this chapter looks at the extent to which allowing traders private 

redress under the CPA fits within the first aspect of the previous orthodoxy. It 

examines how S. 71 (2) CPA will, in theory, only be exercisable in order to 

prevent a commercial practice which is having negative effects on consumer 

welfare. In theory, this is a good thing: private litigation should help in 

enhancing the deterrent effect of the CPA, to the benefit of consumers.

^S.I. 134/1988.
 ̂ Implementation o f the Unfair Commercial Practices Directive: Government Response to the 

consultation on draft Consumer Protection from Unfair Trading Regulations, (BERR, Febraary 2008) 
http://www.berr.gov.uk/files/file44300.pdf.
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Part III examines the dangers that lie at a practical level. Some of the 

provisions which traders may invoke inter se are not narrowly defined and 

squarely do not fit within the second aspect of the previous orthodoxy. Part III 

considers the obvious danger that these provisions could be invoked by 

traders for self-serving, anti-competitive purposes.

The judiciary may face a challenge, therefore in differentiating between 

actions taken by traders that are meritorious from a consumer welfare 

perspective and those that are unmeritorious. Part IV considers the need to 

develop principles at a judicial level which balance the interests of individual 

traders in suppressing particular commercial conduct with the wider public 

interest in allowing that conduct. In part IV it is submitted that the NCA, which 

has the right to be heard in cases taken by traders under S. 71 (5) CPA, may 

also need to play a proactive role.

PART I: THE CONCEPT OF UNFAIR COMPETITION’

“Unfair competition” is an amorphous concept. The term can be used to 

describe the objective of laws that purport to create a level playing field in 

international trade by eliminating or minimizing quantitive restrictions or other 

discriminatory national rules. At a political level, the term is often invoked to 

describe -  and condemn - a system of international trade where high wage, 

highly regulated businesses from developed countries must compete with low 

wage, under-regulated businesses, from developing countries. For present 

purposes, the term is used to describe the cause or causes of action which 

traders can invoke to protect themselves against damage caused by a 

competitor who has acted in a way the law deems unfair."^

Although some form of unfair competition law exists across the Community, 

there is no agreement as to what the concept encompasses.® Historically, 

many unfair competition laws have their origins in the Paris Convention on

Competition law, per se, is not discussed in this chapter.
 ̂Hennig-Bodewig, Unfair Competition Law European Union and Member States (2006, Kluwer Law 

International).
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Industrial Property of 1883, as amended. Article 10bis of the Convention 

provides as follows:

(1) The countries ... are bound to assure to nationals of such countries 

effective protection against unfair competition.

(2) Any act of competition contrary to honest practices in industrial or 

commercial matters constitutes an act of unfair competition.

(3) The following in particular shall be prohibited:

1. All acts of such a nature as to create confusion by any means 

whatever with the establishment, the goods, or the industrial or 

commercial activities, of a competitor;

2. False allegations in the course of trade of such a nature as to 

discredit the establishment, the goods, or the industrial or commercial 

activities, of a competitor;

3. indications or allegations the use of which in the course of trade is 

liable to mislead the public as to the nature, the manufacturing 

process, the characteristics, the suitability for their purpose, or the 

quality, of the goods.

Acts of unfair competition covered by this Article include passing off, but also 

breaches of confidentiality, the use of false and misleading trade descriptions 

and such practices as dumping.

Signatories of the Paris Convention (which include Ireland) have incorporated 

this provision in different ways. Article 1382 of the French Civil Code 

guarantees traders protection against “concurrence deloyale”. This provision 

covers a multitude of commercial conduct, including slavish imitation, 

misleading advertising, betrayal of secrets and disparagement.® The provision 

applies only to traders, with consumer interests being protected in a separate 

corpus of law.

The proto-type “unfair competition” code was coined in Germany, the first 

country to enact a law implementing the Convention. The Gesetz gegen den 

unlauteren Wettbewerb 1909 Act provided that “anyone who for purpose of 

competition commits acts in the course of trade that infringe good mores, is

 ̂ Ibid., at Chapter 4.
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liable to Incur Injunctions or damages’. This law was based on preserving 

intra-buslness ethics and was operable even where the Interests of 

consumers and the Interests of traders were not engaged on the same s ide / 

Originally, only traders and business associations were able to Invoke this law, 

although It was gradually extended to consumer associations.®

Although, the law of unfair competition started as a law to protect Intellectual 

property, the law has developed differently In different Member states and is 

no longer seen exclusively through the prism of intellectual property. ® 

German Unfair Competition Law, for example, underwent a major overhaul 

with the repeal of the 1909 German Act Against Unfair Competition (“UWG”). 

Its primary basis is now the 2004 Act against Unfair Competition, which was 

Inspired by the UCPD. This UWG Includes a general clause prohibiting “unfair 

activities for the purposes of competition”, a concept that is fleshed out in 

other clauses where commercial conduct such as misleading and intrusive 

advertising, unfair comparative advertising and misleading sales promotions 

are precluded. Certain provisions regulating, inter alia, denigration and 

misappropriation are more directly concerned with protecting the interests of 

business. The UWG has a far more pro-consumer focus and the interests of 

traders and consumers are generally seen as overlapping. All competitors 

who have a competitive relationship with a defendant, their trade associations 

and consumer organisations are granted locus standi. Various civil law 

sanctions are applicable, injunctive relief being the most important. Consumer 

interests are protected collectively by consumer organisations and the 

individual interests of consumers are protected by contract law or other 

regulations in the civil code.

’  See Wadlow, “The Case for Reclaiming European Unfair Competition Law from Europe’s Consumer 
Lawyers”, in Weatherill and Bernitz (ed.), The Regulation of Unfair Commercial Practices Under EC 
Directive 2005/29, (Hart, 2007) at 188.
* See Hennig-Bodewig, op cit., at 126-136.
 ̂See Stuyk, “The Unfair Commercial Practices Directive and its Regulation of Sales Promotion and 

Unfair Competition”, in Weatherill and Bernitz (ed.), op cit., at 159.
See, further, Hennig Bodewig, op cit., at 125-137.
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PART II; THE IRISH APPROACH TO UNFAIR COMPETITION PRIOR TO 

THE CPA

Ireland and the U.K. also accepted the notion that traders needed to be 

protected from certain practices in the interests of ‘fair competition’. As we 

saw in chapter 2, the original Merchandise Marks Act of 1887 was aimed as 

much at protecting honest traders as protecting consumers and applied as 

much to business-to-business practices as it did to business-to-consumer 

practices.^^ In addition, the common law protects businesses from a variety of 

unfair practices, such as passing off, injurious falsehood, deceit, interference 

with contractual relations, intimidation, conspiracy and breach of confidence.

These torts constitute separate causes of action for various manifestations of 

unscrupulous competition and have been complemented by statutory 

provisions aimed at protecting the intellectual property of traders, as well as 

the Janus-faced consumer protection enactments that were examined in 

chapter 2. However, there were two major differences between the law of 

unfair competition in Anglo-Irish law and the law in many European civil law 

jurisdictions.

The Consumer -  Focused Approach to “Unfair Competition” Law

Firstly, whereas the objective of the unfair competition laws of a number of 

civil law jurisdictions (particularly Germany) was not only to prevent consumer 

confusion, but also to reinforce what were seen as fair or ethical trade values, 

the Anglo -Irish regime viewed unfair competition almost entirely through the 

perspective of the consumer. The most common way in which traders 

protected their interests against a form of 'unfair competition' was through the

" See, further. Chapter 2, “The Development of Consumer Law in Ireland”.
As Lord Diplock held in Ervin Wamick BV v J Townsend (Hull) Ltd (1980) R.P.C. 31 at 91 

“Unfair trading as a wrong actionable at the suit of other traders who thereby suffer loss of business or 
goodwill may take a variety of forms, to some of which separate labels have become attached in 
English law. Conspiracy to injure a person is one, slander of goods is another, but the most protean is 
that which is generally, perhaps misleadingly, described as passing off. The forms that unfair trading 
takes will alter with the ways in which trade is carried on and business reputation and goodwill 
acquired.”

Wadlow, op cit.,at 177.
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tort of passing off or statutory actions protecting their Trade Marks. Tliese 

actions aim at protecting consumers (and consuming businesses) from the 

confusion caused by a certain type of misrepresentation, namely, “in one 

short general proposition, no man may pass off his goods as those of 

another.” "̂̂  Passing off requires that "a person being minded to obtain goods 

which are identified in his mind with a definite commercial source is led ... to 

accept goods coming from a different one.” In addition, in order to succeed in 

an action, a trader must establish the existence of goodwill, the intangible 

attractive force that means a good reputation is translated into sales.

Over the years, the Tort of Passing Off has been the subject of a number of 

developments and refinements “such that the tort is no longer anchored, as in 

its early nineteenth century formulation, to the name or trade mark of a 

product or business. It is wide enough to encompass other descriptive 

material, such as slogans or visual images, which radio, television or 

newspaper advertising campaigns can lead the market to associate with a 

plaintiff’s product, provided always that such descriptive material has become 

part of the goodwill of the product.” The types of actionable 

misrepresentations not only include misrepresentations that the defendant’s 

goods are the claimant’ŝ ®, but also misrepresentations as to the origin of 

goods, misrepresentations as to the quality of goods and 

misrepresentations that there is a business connection between one trader 

and another.^®

The requirements of misrepresentation and goodwill have limited the tort and 

ensured that it is only operable where the interests of traders and consumers 

are lined up on the same side. As Carty puts it:

Reckitt & Coleman Products v. Borden Inc (1990) RPC 341 at 406.
Cadbury Schwepps v.Pub Squash Co Pty Ltd [1981] RPC 429 per Lord Scarman.
Reddaway v Banham (1906) AC 199; Reckit & Coleman v Borden [1990] RPC 341; Cadbury 

Schwepps v.Pub Squash Co Pty Ltd [1981] RPC 429; McDonald Hamburger v Burgerking [1987] FSR 
112.

Primark Stores v Lollypop Clothing Ltd. [2001] FSR 637.
Spalding v. Gamage (1915) 32 RPC 213.
McAlpine v. Me Alpine [2004] ; British Legion v. British Legion Club [1931].
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[T]he tort of passing of, in line with trade mark law generally, has an 

identification function (to indicate origin), with a secondary and derivative 

guarantee function (to indicate quality). The tort is aimed at the information 

passing between the trader and the customer. It prevents confusion and 

thereby upholds the mark as a guarantee of origin or at least of quality.... 

Information is thus protected by preventing misrepresentations of source and 

product misrepresentation... The tort... helps to lower consumer search costs, 

while the fact of legal protection provides incentives for companies to make 

investments to gain consumer confidence in their marks because it harnesses 

"... the self-protective energy of competitors to the protection of consumers".^”

Accordingly, the judiciary rejected (with varying degrees of consistency)^^ the 

argument that passing off should protect traders from their competitors 

“diluting” the "commercial magnetism" of the mark or product that they 

produce, even in the absence of consumer confusion.^^ Hence, in Harrods \/ 

Harrodian^^ Millet LJ rejected an attempt by the world famous department 

store to prevent the defendant from setting up a nursery called “Harrodian 

School” in a building in which Harrods used to own. Millet LJ held that people 

would not think that Harrods would run a school. Millet LJ held that the 

business which Harrods was associated with was not all embracing and that 

“to be known by everyone did not mean to be known for anything.”

The polarity of approaches taken towards look-a-like goods illustrates the 

divergence between the Anglo-Irish approach of predicating passing off on 

consumer detriment, and the approach of certain civil law countries of 

protecting competitors from unethical conduct. Look-a-like goods are products, 

invariably supermarket own brands, the appearance of which is designed to 

prompt a connection with branded products in the mind of the consumer, but 

which are invariably manufactured so that only gullible consumers would 

mistake the copy-cat with the branded goods, thus avoiding infringing any

Carty, “Dilution and Passing Off: A Cause for Concern”, (1996) 112 L.Q.R. 632 at 652.
See, e.g. Taittinger SA v. Allbev Ltd [1993] FSR 641 where the Court of Appeal held that although a 

majority of consumers would not think that an inexpensive bottle of “Spanish Champagne” was 
champagne, they may have associated it with the champagne brand. See Carty, “Dilution and Passing 
Off: A Cause For Concern”, op cit.

Reckit & Coleman & v .Borden [1990] RPC 341 HL; Wamick v. Townsend [1980] RPC 31.
^^[1996] RPC 696.
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intellectual property rights owned by the trader marketing the branded 

product. In a number of civil law countries, this practice is restricted, 

regardless of consumer confusion, on the ethical ground that traders should 

not take unfair advantage of, or ‘free ride’ on the reputation or effort of another 

traders work.

Anglo -  Irish law has no time for this concept of ‘slavish imitation’. In general, 

a passing off action cannot be sustained to prevent the marketing of such 

products, and there are significant limitations in using other statutory causes 

of action under intellectual property law to achieve this end. One limitation 

existing in respect of the protection given to brand owners under the Trade 

Marks Act 1996 is the requirement of registration. The time taken to register 

Trade Marks is often impractical in the context of fighting traders 

manufacturing copy-cat p r o du c t s . I n  addition, under the Trade Marks Act 

1996 a trade mark is registerable (and infringement proceedings be taken 

against a trade mark) only if, inter alia, the trade mark is identical with an 

earlier trade mark and would be registered for goods or services similar to 

those for which the earlier trade mark is protected, or it is similar to an earlier 

trade mark and would be registered for goods or services identical with or 

similar to those for which the earlier trade mark is protected and, in either 

case, there exists a likelihood of confusion on the part of the public, which 

includes the likelihood of association of the later trade mark with the earlier 

trade mark.^® Only if a trade mark has a strong reputation, is there no

See Marsland, “Unfair Commercial Practices: Stamping out Misleading Packaging”, in Weatherill 
and Bemitz (edj. The Regulation o f  Unfair Commercial Practices Under EC Directive 2005/29, (Hart, 
2007).

See Marsland, “Unfair Commercial Practices: Stamping out Misleading Packaging”, in Weatherill 
and Bemitz (ed.), op cit.
In C-251/95 Sabel BV v Puma AG and Rudolf Dossier Sport [1997] ECR 1-6191 the ECJ held that 

a likelihood of association was merely on element of a likelihood of confusion as to origin and not a 
seperate ground for opposition. It held that a ‘global approach’ must be taken, which would require 
consideration of the recognition of the trade mark on the market; the association which cn be made 
between the registered mark and the sign; and the degree of similarity between the mark and the sign 
and the goods and the services to be judged from the perspective of the average consumer.
The requirement to prove consumer confusion is a significant hurdle. For example, in Cofresco 
Frischalterprodukte GmbH & Co. KG v Controller o f Patents, Designs and Trade Marks and Reynolds 
Metal Company 2007 [2007] 2 I.L.R.M. 430 the single issue to be determined was whether there was a 
likelihood of confusion between the Cofresco trade mark TOPPITS and the Defendant’s trade mark 
TUB ITS within the meaning of s.lO(2)(b) of the Trade Marks Act of 1996. The goods in question were 
low-cost plastic re-sealable containers for general household or kitchen use. In reaching the decision
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requirement of evidence of confusion. While statutory intellectual property 

rights pertaining to registered designs also provides certain protection against 

competitors copying the shape of a products packaging, the requirement of 

registration and the fact that the whole of the copy must not be substantially 

different in order for an action to lie restricts the operability of this cause of 

action in this context.

Accordingly, in the absence of any registered trade mark, design protection or 

consumer confusion, traders are allowed to market products that slavishly 

imitate branded goods. In Adidas Sports Schuhfabriken Adi Dassler KA \/. 

Charles O Neill & Co^^, where the plaintiffs sought an injunction to prevent 

the defendants from using a three-stripe design on their own sportswear. O ’ 

Higgins CJ held that:

[T]he fact is that Adidas have, over the years, projected their products with 

the three stripe design in every advertising medium available. This fact, 

however, does not give title to Adidas to complain if a trader, attracted by the 

design or susceptible to the fashion which its prominence creates, decides to 

copy or imitate. The mere copying of a design or the anticipation of a fashion 

or the taking advantage of a market or demand created by another’s 

advertising is not of itself sufficient to support an action in passing off if the 

trader against whom the complaint is made has sufficiently distinguished his 

goods so that confusion is not created.^®

that the average consumer would not be confused by the Defendant’s product, Finlay-Geoghegan J 
took into account that:
“the goods in question are identical or very similar; they are low-cost goods; they will be primarily 
purchased in a self-service supermarket context; there may be a time gap from one purchase to the next; 
a purchaser may not be presented simultaneously with goods bearing both trade marks; a purchaser 
may have an imperfect recollection of the trade mark ‘TOPPITS’ at the time of potential purchase of 
goods with the mark ‘TUB-ITS’ and the goods are of a nature where, as a matter of probability, there 
will not be detailed examination of the trade mark.”

See Marsland, “Unfair Commercial Practices: Stamping out Misleading Packaging”, in Weatherill 
and Bemitz (ed.), op cit., at 201. Cf. United Bisuits v Asda Stores [1997] RPC 513 (PENGUIN V 
PUFFIN). Wadlow, “The Case for Reclaiming European Unfair Competition Law from Europe’s 
Consumer Lawyers”, in Weatherill and Bemitz (ed.), op cit.
^*[1983] ILRM 112.

Ibid., at 116-117. See also Hodgkinson & Corby Ltd. v. Wards Mobility Services [1981] RPC 429 
where in dismissing a claim to passing off in relation to similar looking cushions which were not likely 
to mislead consumers, Jacob J held that:
“there is no tort of copying. There is no tort of taking a man's customer's...There is no tort of making 
use of another's goodwill as such. There is no tort of competition.”
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The purpose of passing off is therefore not to protect trade values per se. As 

Carty puts it:

[T]he persuasive magnetism of a trade name or symbol may be of 

commercial value but the mere fact that it has money value is not a 

conclusive reason for recognising a right in that name...Those who press for 

wider protection of trade marks in their own right allege that the modern 

function of trade marks includes their emotional and psychological "pull", their 

commercial magnetism....The advertising function does not, as such, serve 

the consumers' interests; dilution (shorthand for this concept) merits no place 

in the tort. When prominence is given to the selling and advertising function of 

the trademark, it may be that competition is reduced more than is necessary 

in the consumer’s interests.^”

The logic of the consunner-orientated approach taken by Irish law is that 

traders’ interests should be protected whenever it is necessary to promote 

efficient competition in the interests of the economy as a whole (thereby 

protecting sales-promotion and customer information). However, it is not 

focused on upholding inter-business more. What is “ethical for one business 

vis-a-vis another business may not be ethical vis-a-vis the consumer.”^̂

Broad Causes of Action and the Protection of Free Competition

The law of passing-off is not the only instance of traders being used to protect 

interests other than their own in Irish law. In contrast to the approach taken 

towards the enforcement of the Misleading Advertising Directive in the U.K^^, 

the European Communities (Misleading Advertising) Regulations 1988^^ (“the

Carty, “Dilution and Passing Off: A Cause For Concern”, op ch., at 654.
Wadlow, op cit., at 189.

^̂ In the U.K. the Misleading Advertising Directive was enforced by means of administrative injunction 
only. See SI 1988/915 Control of Misleading Advertisements Regulations 1988. See Director General 
of Fair Trading v Tobyward (1989) All ER 266. Initially, the UK gave the Director-General of Fair 
Trading (now the OFT) the exclusive right to apply to court for an injunction against any trader 
involved in the publication of an misleading advertisement, although this power was also subsequently 
given to other bodies, including trading standards and designated consumer organisations. See Howells 
and Weatherill, Consumer Protection Law, (Ashgate, 2005), at 423-427.
^^S.I. 134/1988.
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Regulations”) granted a right of action for traders to obtain injunctive relief 

against their competitors who were engaged in misleading advertising.^'^

In fact, the only two times that the Regulations were invoked involved traders 

using its provisions in disputes involving other traders. In O'Connor v. Power 

Supermarkets LtcP^, the sole case that was successfully pursued under the 

Regulations,^® Keane J granted an injunction restraining the Defendants from 

publishing advertising that was misleading, by referring inaccurately to the 

prices or other terms by which grocery goods were sold by the Plaintiff. 

Keane J (as he than was) approached the matter from a consumer-oriented 

perspective, holding that the Defendants were “perfectly entitled” to engage in 

advertising of this nature, “but if they elect to include comparisons with a 

named competitor, they must ensure that they are accurate, both in fairness 

to the competitor and in the public interest”.̂ ®

A second feature of the Irish law of unfair competition which distinguished it 

from its civil law counterparts was its limited scope. In contrast to the position 

in a number of civil law countries, there was a reluctance to bequeath traders

Pursuant to Regulation 4;
“Any person, including the Director may, upon giving notice of the application to any person against 
whom the order the subject of the application is sought, apply to the High Court for, and may, at the 
discretion of that Court, be granted, an order prohibiting the publication, or the further publication, of 
advertising the publication of which is misleading advertising.”

Unreported, High Court, Keane J., March 15, 1993.
In Dunes Stores v Mandate [1996] 1 IRLM 384 the plaintiff unsuccessfully attempted to invoke the 

misleading advertising regulations against the defendant union, who had published various 
advertisements in the newspaper accusing Dunnes Stores of ill-treating its workers. The Supreme Court 
per Blaney J held that the representations made by the Defendant were not made in order to promote 
the sale or supply of goods and services and therefore did not come within the category of advertising 
which the Directive sought to protect consumers from. Blaney J held that the newspaper 
advertisements were statements made:
“ [B]y the respondent of their version o f the dispute in which they are engaged with the appellant and 
which in their view justified the decision of the appellant’s workers to take limited strike action. It has 
nothing whatever to do with the promoting of any ‘supply of goods or services’. It clearly does not 
come within the category of advertising from which the directive’s purpose is to protect ‘consumers, 
persons carrying on a trade, business, craft or profession, and the general public”

 ̂The p laintiffs complaint arose out o f an advertisement published by the defendants in the Nenagh 
Guardian which had the following caption:
“You can’t buy your family shopping cheaper in Roscrea or Nenagh. We checked Quinnsworth 
Roscrea and O ’Connors Nenagh and the totals prove it -  You can’t buy your shopping cheaper than at 
Quinnsworth, with the widest choice of groceries, the best in fresh foods and friendly service.”
The advertisement then set out what purported to be a reproduction of two receipts from the check-outs 
of both stores. The total on the Quinnsworth Roscrea receipt was £44.13 and the total on the 
O ’Connors Nenagh receipt was £48.04.

O'Connor v. Power Supermarkets Ltd, op cit,.
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broad rights of actions which they could invoke inter se. Just as there was no 

‘general clause’ that consunners could invoke when they were the victim of an 

unfair commercial practice under the law of contract, so there was no such 

clause traders could invoke to prevent competitors from engaging in conduct 

that was ‘unfair’ under the law of tort.

This is partly explained by the way in which the law of torts developed: the ad 

hoc torts which gave traders rights of action inter se developed incrementally, 

served goals that were relatively specific in their scope and did not 

encompass many types of unfair business conduct that would be liable to 

inflict harm on consumers and competitors.^® As Harms (speaking of the 

development of the law of torts in England) argues:

[T]he root of the evil, like a bad tooth, lies deep in the judicial jaw. The view 

that there is not a law of tort but one of torts prevailed in English law. Put 

briefly, this means that tort law does not consist of a fundamental and general 

principle that it is wrongful to cause unjustified harm to other people. Instead, 

there is a list of acts and omissions which, in certain conditions, are 

actionable. The facts of any grievance have to fit into a known "pigeonhole' to 

establish liability. New torts come about conservatively and only in rare 

circumstances. Those who ask for the creation of a tort of unfair competition 

grapple with a disparate series of economic torts, to which new members are 

added with the usual piecemeal strides. This rigidity also means that even if

^^Buras, “Unfair Competition; A Compelling Need Unmet", (1981) 11 EIPR 311 at 311. The tort of 
deceit, for example, is of little use to trader A when competitor B misleads consumers about his 
products. Although the trader may have been incidentally injured if consumers have relied on the 
misrepresenation of trader B, the plaintiff customer's right of action does not also accrue to trader A. 
The tort of injurious falsehood is operable when one trader deliberately disparages the goods or 
business of another. However, for a claim to succeed the representation made must be a serious one^^ 
and proof of malice and damage of pecuniary nature is a pre-requisite: De Beers Abrasive Products 
Ltd.v. International General Electric Co o f  New York (1975) FSR 323. The former requirement, in 
particular, has rendered the tort all but obsolete in the context of business competition: See, further, 
Wadlow, The Law o f  Passing Off: Unfair Competition by Misrepresentation, (Sweet & Maxwell, 2004), 
particularly Chapters 1 and 6.
Proof of an intention to damage the plaintiff also needs to be established in actions for tort of unlawful 
interference with economic relations, which is otherwise predicated on an interference by unlawful 
means with a man's trade or activities of an economic or commercial nature: Charles O'Neill & Co v 
Adidas Sports Schuhfabriken [1983] ILRM 112 Supreme Court. In theory, this tort is pregnant with 
possibilities. In practice, the ambit o f the tort remains fundamentally underdeveloped. See Carty, 
“Intentional Violation of Economic Interests: The Limits of Common Law Liability”, (1988) 104 LQR 
250.
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the courts create a tort of unfair competition it will find itself in torts territory 

where the parameters are set, limiting future application/®

More importantly, there was a worry that giving traders broad rights of action 

would be an invitation to judicial idiosyncrasy, open the floodgates to litigation 

or be abused for anti-competitive purposes/^ A key reason inhibiting the 

development of the tort of passing off was a reluctance on behalf of the 

judiciary to give traders elastic civil remedies which could be used against 

their competitors. Adams has convincingly argued that the failure to develop 

a more generic tort of unfair competition is explained by the exigencies of the 

adversarial process, which requires clearly defined torts. This is because “a 

common law judge's role is supposed to be comparable to that of an umpire in 

a game, and unless the rules of the game are clear the task is impossible”.'̂ ^

In addition, underlying a number of decisions is a concern for “the small man” 

who might see “his entry obstructed into an existing market by the large trader 

already operating in it”,'̂  ̂ if broad causes of action were developed. As Lord 

Diplock put it in Warnick v. Townsend:"*^

[Tjhere may be practical reasons why it should have been the policy of the 

common law not to run the risk of hampering competition by providing civil 

remedies to every one competing in the market who has suffered damage to 

his business or goodwill in consequence of inaccurate statements of whatever 

kind that may be made by rival traders about their own wares. The market in 

which the action for passing off originated was no place for the mealy 

mouthed; advertisements are not on affidavit; exaggerated claims by a trader

Harms, “Hark! There Goes a Tort”, (1995) E.I.P.R. 1995, 17(9), 453 at 455
See Spense, “Passing O ff and the Missapropriation of Valuable Intangibles”, (1996) 112 LQR 472, 

476-7; Cornish, Intellectual Property,, 2nd edn., (Sweet &  Maxwell, 1989), at 1-010.
Adams, “Unfair Competition Law: Why a Need Is Unmet”, (1992) E.I.P.R. 14(8), 259 at 261. 
Cadbury Schweppes v. The Pub Squash [1981] RPC 429 at 496.
(1979) FSR 397. This reasoning has been endorsed on a number of occasions. See e.g. Chocosuisse v 

Cadbury [1998] RPC 117 per Laddie J (at 405):
“In its current state of development the common law does not recognise a general right in one trader 
to complain of damaging dishonest practices committed by his competitors. The law of passing off has 
become an important element in preventing some forms of unfair competition. However, there has been 
some debate over how far it should be stretched. As cautioned by Diplock in Advocaat, it may be used 
to hamper genuine competition. Passing off should not provide a general remedy against damagingly 
inaccurate statements by rival traders.”
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about the quality of his wares, assertions that they are better than those of his 

rivals, even though he knows this to be untrue, have been permitted by the 

common law as venial "puffing" which gives no cause of action to a 

competitor even though he can show he has suffered actual damage in his 

business as a result.

In Moorgate Tobacco Co. Ltd v. Philip Morris Ltd. And Anothei^^ Deane J of 

the High Court of Australia decisively rejected a general action for “unfair 

competition or unfair trading” in a way that also neatly encapsulates the 

Anglo-Irish position:

[T]he rejection of a general action for unfair competition involves no more 

than a general recognition of the fact that the existence of such an action is 

inconsistent with the established limits of traditional and statutory causes of 

action which are available to a trader in respect of damage caused or 

threatened by a competitor. Those limits, which define the boundary between 

the area of legal or equitable restraint and protection and the area of 

untrammeled competition, increasingly reflect what the responsible 

parliaments...have determined to be the appropriate balance between 

competing claims and policies. Neither legal principle nor social utility requires 

or warrants the obliteration of that boundary by the importation of a cause of 

action whose main characteristic is the scope that it allows, under high- 

sounding generalization, for judicial indulgence or idiosyncratic notions of 

what is fair in the market place.

PART III: THE EFFECT OF S. 71 CPA

Unfair Competition under the UCPD

The UCPD purports not to be about “unfair competition” at all."'® From the 

perspective of a civil lawyer, where unfair competition law is seen through the 

prism of intra -business ethics this might be true. Yet viewed from the 

perspective of a common lawyer it is not. Areas which are classed as unfair

(1984) 156C.L.R.414  
See Recital 6 UCPD.
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competition in some IVIember States, but which harm the economic interests 

of consumers are harmonised by the UCPD. Thus the UCPD does not cover 

practices which exclusively harm competitors’ economic interests'*^, yet it:

[A]pproximates the laws of Member States on unfair commercial practices 

which directly harm consumers’ economic interests and thereby indirectly 

harm the interests of legitimate competitors.

In addition. Recital 8 UCPD states that the UCPD “indirectly protects 

businesses from their competitors who do not play by the rules in this 

Directive and thus guarantees fair competition in the fields co-ordinated by it.”

Businesses are, however, only protected from practices that cause consumer 

detriment under the UCPD: as we saw in chapter 5, the focus of the causation 

test in the UCPD, upon which most of the prohibitions of the Directive are 

predicated, is on the effect of a commercial practice on a rational consumer 

and not the morality of the practice itself. Causation will not be established 

where a commercial practice causes detriment that cannot be measured in 

economic terms, for example where the commercial practice is wrong from a 

purely ethical perspective.'^®

On the other hand, the type of conduct that the courts in Ireland and the U.K. 

had been reluctant to suppress in the interests of free competition and 

consumer choice -  such as the slavish copying of product designs which do 

not cause consumer confusion"*® -  are expressly outside the scope of the 

UCPD. Pursuant to Recital 14

[l]t is not the intention of this Directive to reduce consumer choice by 

prohibiting the promotion of products which look similar to other products 

unless the similarity confuses consumers as to the commercial origin of the 

product and is therefore misleading.

Recital 6 UCPD.
See, Chapter 6, “Proving Causation under the CPA”.
COM (2003) 356, Proposal for an Unfair Commercial Practices Directive, at para 40.
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The indirect focus on protecting ‘fair traders’ where there is also consumer 

harm is also carried through to the enforcement provisions of the Directive. 

Under Article 11 (1) UCPD Member States are required to give competitors 

the facility “to take legal action against such unfair commercial practices 

and/or bring such unfair commercial practices before an administrative 

authority competent either to decide on complaints or to initiate appropriate 

legal proceedings.”

Article 11 (1) UCPD contains an important caveat, however. The provision 

grants Member States a discretion as to whether traders are given direct 

rights of action under the Directive or whether they have to channel their 

complaints through an administrative authority which has locus standi to 

litigate on their behalf. In this respect, Article 11 UCPD seeks to 

accommodate two diverse legal traditions, namely the tradition of many civil 

law systems to give competitors broad rights of action to protect themselves 

from ‘unfair competition’ and the tradition of common law, where there has 

never been any statutory or common law framework in place allowing traders 

relief from ‘unfair competition’ generally and where the possibility of judicial 

interference with competition at the suit of competitors has remained relatively 

restrictive.

The U.K Approach: Competitor Redress as a Threat to Competition

In one respect, the UCPD fits in neatly with the Anglo-Irish, consumer focused 

conception of unfair competition law. In this regard, giving traders causes of 

action to enforce the provisions of the UCPD inter se fitted within the previous 

orthodoxy - the examples of passing off and misleading advertising showed 

the benefit of outsourcing enforcement to traders when the interests of traders 

and consumers coincided. In another respect, as we have seen in a number 

of chapters®\ one of the characteristics of the UCPD is, to use the words of 

Deane J in a different context, “the scope that it allows, under high-sounding

Adams, op cit.
See, in particular. Chapter 7, “From Rules to Standards? The Regulation of Unfair Commercial 

Practices under the CPA.”
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generalization, for judicial indulgence or idiosyncratic notions of what is fair in 

the market place.” In other words, when looked at through a common law 

lens, allowing for the private enforcement of the UCPD could be seen either 

as protecting competition or threatening it.

Ireland and the U.K diverged in respect of the role given to traders to enforce 

the UCPD. In the U.K. the issue of private enforcement was approached by 

looking at the threat that the broad causes of action contained in the UCPD 

might have on free competition. Accordingly, the U.K. government continued 

with the same approach which they had taken towards the Misleading 

Advertising Directive, thereby ultimately ignoring lobbying from certain 

business organisations (particularly the British Brands Group) who argued 

that traders should be given powers to enforce the Directive horizontally.^^

The British Brands Group were of the view that giving its members a right to 

enforce the UCPD would give them a remedy against traders selling look-a

like products, overcoming the perceived deficiencies in the law of passing off 

and intellectual property discussed above. Although the British Brand 

Group’s interpretation of the UCPD is dubious, it seems to have reinforced the 

concern of the Department of Business, Enterprise and Regulatory Reform 

(“BERR”) in the U.K that the interests of traders and consumers in taking 

enforcement action under the UCPD would not necessarily coincide and that 

giving traders a right to take action under the UCPD could be used as a tool to 

inhibit legitimate competition.^'*

In other words, BERR’s fear was not that, in theory, the provisions of the 

UCPD were incompatible with the traditional orthodoxy of approaching unfair 

competition through the eyes of the consumer. Rather their fear was that, in 

practice, allowing for the UCPD to be privately enforced might have a chilling

Implementation o f the Unfair Commercial Practices Directive: Government Response to the 
consultation on draft Consumer Protection from Unfair Trading Regulations, (BERR, February 2008) 
http://www.berr.gov.uk/files/file44300.pdf.

See Marsden, op cit.
^  There is a commitment to review this question in three years: See Implementation o f the Unfair 
Commercial Practices Directive: Government Response to the consultation on draft Consumer 
Protection from Unfair Trading Regulations, op cit.

357



effect on competition. This was not only because such a course of action 

would increase the possibility of vexatious litigation, but due to the fear that 

some traders might use their commercial clout and the open textured- 

provisions of the UCPD to bully traders into settlements, with negative effects 

on legitimate forms of commerce.

The cautious approach taken by the U.K. is not without logic. The eagerness 

of brand-owners to be given enforceable rights under the UCPD to suppress 

practices that are arguably in the interests of consumer choice serves to 

highlight this point.®® Moreover, a cursory look at the way in which flexible 

general clauses not unlike that contained in Article 5 UCPD have been used 

in other Member States gives further support for the U.K. position. In France, 

for example, it was not previously possible to have a price comparison 

between a supermarket and a small shop since comparative advertising was 

only permitted when identical products sold under identical conditions were 

being advertised.®® In Italy, it was held that it was unfair for a seller not to 

charge all costs plus a reasonable profit.®^ In Dutch law, an attempt by a 

newspaper to market its new weekly sports paper by distributing it free was 

held to breach provisions on ‘fair competition’ as such products could only be 

distributed at a fair price.®®

Giving statutory bodies the exclusive right to enforce the UCPD (as the U.K. 

has) clearly minimises the risk of the UCPD being manipulated to serve non

consumer interests. Public bodies, unlike private parties, are generally 

statutorily required to act in the interests of consumers and one of their main 

functions is to sort valid or very pertinent complaints from invalid or not very

See, for example, the comments of Grassie, “EU Directive on Unfair Commercial Practices -  a UK 
perspective" (2006) 1 Journal of Intellectual Property Law and Practice, 107, at 111.
“Even if the new law does not completely satisfy brand owners or provide guaranteed protection 
against look-a-likes, it must be regarded as a step in the right direction. Brand owners will no doubt be 
watching this transposition with interest and may wish to take the opportunity to...maximise the 
benefits of the Directive in the UK for their specific purpose.”
See also, Marsdon., op cit.

Societe Carrefour v SRGL [1987] EIPR D-28. The transposition of Directive 97/7/EC on 
Comparative Advertising has changed this position.

Peg Perego Pines v Doveri [1988] EIPR D-134.
Horten and Robertson, op cit., at 575.
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pertinent ones. As we have seen in the preceding chapters, the line 

between legitimate and illegitimate commercial practices will be difficult to 

draw. In a system of public enforcement complaints are generally prioritised 

according to the level of “consumer detriment” involved. There may be 

complaints against which it may be theoretically possible to take enforcement 

action, but it may not serve the public interest to do so.

The Irish Approach: Competitor Redress as Protecting Competition

In Ireland, the role that traders should play in the enforcement of the UCPD 

was also the subject of debate, yet it was a debate of a different nature. The 

Draft General Scheme of the Consumer Protection (National Consumer 

Agency) Bill 2006 (“Scheme of a Bill”) provided traders with a right to take 

injunctive action under the UCPD, but not a right to take complaints to the 

National Consumer Agency (“the Agency”). For resource and other reasons, 

it was argued that it was preferable that the Agency should not have to involve 

itself in disputes between t r a de rs .T h e  Scheme of a Bill also contained a 

provision based on the Competition Act 2002 that would have allowed both 

consumers and traders “aggrieved in consequence of any unfair commercial 

practice which is prohibited under this Bill (to) have a right of action for relief 

by way of damages.”

Both of these draft provisions were ultimately abandoned. On the one hand, 

the CPA ultimately allowed traders to bring complaints to the NCA. On the 

other, the damages provision was revised so that traders were excluded from 

its ambit.®^ However, the provision in Head 50 of the Scheme of a Bill allowing 

for “any person” to seek injunctive relief to prevent the continuance of the 

range of practices prohibited by the Scheme of a Bill was effectively

59 For this argument in the context of competition law, see W. Wills, “Should Private Antitrust 
Enforcement Be Encouraged in Europe?” (2003) 26 (3) World Competition 473-488, at 482.
“  Draft General Scheme of the Consumer Protection (National Consumer Agency) Bill 2006, 24* 
August 2006 

Head 52 (1) Draft Scheme of a Bill.
See further Chapter 11, “Hello Class Actions, Goodbye Common Law?: Consumer Redress under 

the CPA.”
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retained.®^ The wording of S. 71 (2) CPA is similar to that contained in the 

European Communities (Misleading Advertising) Regulations 1988. Pursuant 

to this provision:

[A]ny person, including the Agency or any other public body that is prescribed 

for the purposes of this subsection, may apply to the Circuit Court or High 

Court for an order prohibiting a trader or person from committing or engaging 

in a prohibited act or practice.

In effect, the CPA took a middle course between giving traders full rights of 

enforcement under the CPA and excluding them altogether.

The most obvious advantage of the Irish approach is that it may increase the 

deterrent effect of the CPA. As we saw in Chapter 9, deterrence is the most 

obvious goal of consumer law enforcement. Creating a credible threat of 

sanctions may alter the behaviour of a putative consumer law violator. The 

threat of punishment can act as a catalyst towards improved outcomes and 

greater compliance.

In achieving this aim, there are a number of reasons why a system of public 

law enforcement is likely to be superior to a system of private law 

enforcement. Firstly, a public enforcer will almost necessarily have wider 

investigatory and sanctioning powers than a private litigant. This is certainly 

true of the NCA, which now has an elaborate sanctioning toolkit that will, at 

least in theory, allow it to deal more effectively with the range of unfair 

commercial practices which come under its enforcement jurisdiction. Second, 

it seems safe to assume that the normative impact of a successful action 

taken by a public enforcer will, in general, be greater than that arising out of a 

private action. Third, the higher degree of specialisation of the actors involved

Under Head 50(2) (a) of the Draft Scheme of a Bill “any person including the National Consumer 
Agency may, upon giving notice of the application to any person against whom the order the subject of 
the application is sought, apply to the Circuit or High Court as appropriate for, and may, at the 
discretion o f the Court, be granted, an order for the cessation of an unfair commercial practice or, if  the 
unfair commercial practice has not yet been carried out but is imminent, to order its prohibition.”
^  See Chapter 9, “The Regulatory and Self-regulatory Enforcement o f Consumer Law under the CPA.”
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in public enforcement is likely to mean that public enforcement is less costly 

than enforcement by private parties.®^

Research in other common law jurisdictions, however, has highlighted the 

problems of heavily relying on public enforcement as a means of securing the 

goals of consumer law.®® Public enforcers can be subject to both overt and 

covert political pressure; the necessity to work closely with industry players 

can lead to regulatory capture; the way in which public enforcers deal with 

problems that arise may be excessively bureaucratic and painfully slow; and 

resource constraints often mean that they are severely underfinanced and 

must prioritise the cases that reach them.®^ As a consequence of the selective 

nature of enforcement, meritorious cases are not dealt with and unscrupulous 

traders go unpunished.

There is no evidence of political pressure impeding the work of the ODCA in 

this jurisdiction, nor is there any evidence that the organisation was captured 

by business. As we saw in Chapter 9, however, cases were taken on a 

selective basis. ®® More recently, there is evidence that the focus of the ODCA 

was on prosecuting 'easy' cases (involving breach of price display orders) 

rather than resource intensive areas which were arguably causing higher 

levels of consumer detriment. ®® The contrast between the success of the OFT 

in employing the Unfair Terms Directive in the U.K., and the limited use of the 

Directive in this jurisdiction is testament to this.^°

In more recent years, there has been a renewed political interest in consumer 

protection issues, exemplified by the revision of the substantive law and the 

replacement of the ODCA with the more powerful NCA. Moreover, the budget 

of the NCA in 2007 was almost twice the size of the budget of the ODCA in

^^For similar argument in the context of competition law, see Wills, op cit.
^  See, e.g. Trebilcock, “Private Law Remedies for Misleading Advertising” , (1972) 22 UTLJ 1. 
*^Trebilcock, op cit., at 1-2

See Chapter 9, “The Regulatory and Self -Regulatory Enforcement of Consumer Law under the 
CPA.”
® See Chapter 9, “The Regulatory and Self -Regulatory Enforcement of Consumer Law under the 
CPA.”
™ See, Chapter 9, ibid.
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2006. Given the NCA's greater resources and more modern powers of 

enforcement, it is realistic to expect tliat it will be a more effective enforcer of 

consumer law than its predecessor. However, the NCA's budget could change 

with a political mood-swing or budgetary squeeze and even if consumer 

issues remain on the political agenda, it is unrealistic to expect that it will be 

able to deal with every well-founded complaint that comes its way.

Private litigation should help in enhancing the deterrent effect of the CPA, to 

the benefit of consumers. The recruitment of traders as watchdogs of the CPA, 

may be of importance in cases where no prior action has been taken by the 

NCA, for instance because of a lack of resources.^^ There may also be cases 

that may be of comparatively low overall importance for the NCA, but of high 

value to an individual group of consumers, in particular in the event of 

infringements on a small or regional scale. There is often a causal 

relationship between a trader engaging in unfair conduct in its dealings with 

consumers and another trader (most likely a competitor) being damaged. It is 

easy to see how the direct self-interest of traders in preventing their 

competitors from engaging in unfair commercial practices may act as a more 

powerful deterrent than the less direct concern of a public enforcement 

authority for protecting the public good. Accordingly, by facilitating private 

actions, the aim of deterrence can be achieved without recourse to public 

resources.

PART V: CONCLUSION

In some respects, the issues considered in this chapter resemble those 

arising in the area of competition law, where the Commission has proposed 

various measures aimed at encouraging actions for damages for breach of 

EC antitrust r u l e s . Wh i l e  the opponents of these proposals argue that public

See Diemar, “The Green Paper on Damages Actions for Breaches of the EC Antitrust Rules”, (2006) 
27 ECLR 309

Ibid.
See Green Paper on Damages Actions fo r Breach o f EC Antitrust Rules, COM (2005) 672 final and 

White Paper on Damages in Antitrust Matters, COM(2008) 165 final.The Commission Green Paper 
was prepared after the publication of the Ashurst Report. The report was a comparative study of private 
damages actions in Europe, which showed a direct link between the extremely low number of private
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enforcement is the more appropriate means of deterring antitrust 

infringements because of tlie superior investigative powers of regulators and 

because the pursuit of private profit will lead to unmeritorious actions and 

early settlements/"^ proponents of private enforcement see it as having a fail

safe function and stress the idea that the general interest and private interest 

in taking action in any case will often coincide/®

At the same time, barriers exist in respect of litigating antitrust violations that 

do not arise in respect of litigating consumer law violations and many of the 

reasons explaining why the private litigation in respect of competition law has 

remained underdeveloped cannot be applied, mutatis mutandi, in a consumer 

law context. There are obvious difficulties, for example, for a plaintiff in a 

private antitrust action proving the existence of a cartel arrangement or 

adducing the complex economic evidence required to show that a defendant 

has abused a dominant position. By contrast, there will be little difficulty 

finding out about the commercial practices employed by a rival trader.

It is too early to say whether the Irish or English approach towards the role of 

traders in enforcing the UCPD will better serve the competitive process. To a 

certain extent, the fact that there are only two reported cases in Ireland in 

which traders invoked the Misleading Advertising Regulations (“MAR”) 

indicates that the concerns which led the U.K to eschew private enforcement 

are either exaggerated or of less relevance in Ireland. Moreover, the deletion 

of the provision in the Draft Scheme of a Bill which gave traders a right of 

action in damages against their competitors for breaches of the CPA may 

lessen the incentive to litigate.

actions for breach of European competition law and the “astonishing diversity” of approaches 
displayed by the Member States. See Waelbroek, Slater and Even-Shoshan, Study on the conditions o f  
claims fo r damages in case o f infringement o f EC competition rules-comparative report, Ashurst, 
Brussels (August 31, 2004) available at http://europa.eu.int/comm/competition/antitrust/others/actions 
for damages/comparativereportcleanen.pdf

See Wills, “The Optimal Enforcement of EC Antitrust Law” Essays in Law and Economics, 
European Monographs (Kluwer Law International, the Hague, 2002) at 480-482. See also Jacobs, 
“Civil Enforcement of EEC Antitrust Law”, (1984) 82 Mich LR 1364.

See Diemer, op cit.
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At the same time, the scope of the CPA is far wider than the MAR and the 

effect of S. 71 CPA is to give traders (and technically consumers) far broader 

rights to police and restrict the trade practices of their competitors than 

anything previously allowed for. Not only can the right of action contained in 

S. 71 CPA be used by traders to restrict the way in which their competitors 

advertise, any commercial practice falling within the scope of the CPA is 

amenable to judicial scrutiny under the section. As we saw in chapter 4, to fall 

within the scope of the CPA a commercial practice must merely be directed at 

or affect consumers and only the limited category of commercial practices that 

do not affect consumer behaviour falls outside the scope of the CPA.

Moreover, the questions which might be put to the judiciary may not only

involve the relatively simple question of whether a practice is misleading, the 

judiciary might also be asked to consider the compatibility of commercial 

practices with flexible and relatively indeterminate legal standards such as 

that contained in the S. 41 CPA.

Clearly, the key factor in determining whether S. 71 (2) CPA will lubricate or 

inhibit the competitive process for the benefit of consumers will be whether 

the judiciary can successfully differentiate between actions taken by traders 

that are meritorious from a consumer welfare perspective and those that are 

unmeritorious. In other areas of Irish law (such as planning law^®) where 

broad standing rights are given to private parties as a mechanism of 

protecting ‘public’ concerns, the judiciary have developed principles aimed at 

ensuring that the right of action is not abused for purely self-serving

purposes. In the field of planning law, for example, the judiciary has

articulated a number of principles which have facilitated the dismissal of self- 

serving applications for planning injunctions, even where such applications 

have disclosed technical violations of the law.^®

s. 160 of the Planning and Development Act 2000 allows for a procedure where any “person” 
including the local planning authority can apply for an injunction to prevent unauthorised development.

See, further, Simons, Planning and Development Law, 2"“* Edition (Thompson Roundhall, 2007) at 
pp 306-337.

White V. M clnemey Construction Ltd. [1995] 1 I.L.R.M. 374.
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Notably, S. 71 CPA also contains provisions which allow the judiciary some 

discretion in deciding whether to grant prohibition orders. S. 71 (4) CPA states 

that:

[l]n determining an application under this section, the court shall consider all

interests involved and, In particular, the public interest.

Moreover, under S. 71 (3) CPA, where an applicant other than the NCA 

invokes S. 71 (2) CPA, the application must be on notice to the NCA. In 

addition, under S. 71 (5) CPA an order under S. 71 (2) CPA shall not be made 

unless the NCA has been afforded an opportunity to be heard and adduce 

evidence. The use that the NCA makes of its “amicus” role may be 

fundamental in determining whether the right of action given to traders to 

enforce the CPA actually serves the consumer interest. In any event, it is 

submitted that the judiciary must be cautious when deciding cases taken by 

traders under S. 71 (2) CPA. This might mean that, when examining 

applications under S. 71 (2) CPA, more demanding evidence of consumer 

detriment would be required of traders than would be required of the NCA.

Facilitating private actions could prove beneficial to the overall enforcement of 

the CPA. Such actions will undoubtedly create an atmosphere of deterrence 

to potential infringers of consumer law. Provided intra-business disputes 

under the CPA are carefully looked at from the perspective of the consumer, 

this new unfair competition law for Ireland should have successful results.
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CHAPTER 11: HELLO CLASS ACTIONS, GOODBYE 

COMMON LAW? CONSUMER REDRESS AFTER THE

CPA

Introduction

The UCPD is aimed at regulating commercial conduct through public law 

controls. Unlike most previous directives aimed at protecting consumers’ 

economic interests, the UCPD gave consumers neither rights nor remedies. 

Informally, the Commission encouraged Member States to give consumers a 

private right of action in damages for breach of the UCPD’s provisions. But 

nothing was ever put in the Directive to this effect. Ultimately this was a 

matter left to Member States. In effect, the UCPD created a division between 

‘regulatory’ consumer law, which was harmonized at a European level, and 

‘private’ consumer law, which was not.

For an Irish or British consumer lawyer, this division was a familiar one. No 

right of redress was given to consumers if they suffered damage as result of 

conduct that breached the Merchandise Marks Acts 1887-1978 (“MMA”) \  nor 

did any such right exist for breaches of price display legislation. Rather, a 

consumer who was damaged in consequence of a breach of the MMA had to 

frame his claim in terms of a breach of contract and/or tort. Private consumer 

law and regulatory consumer law were kept separate.

In line with this orthodoxy, in implementing the UCPD in the U.K it was 

decided not to provide consumers with a route to civil redress because of the 

“potential unintended and adverse consequences and the impact of 

introducing new rights on existing rights.”  ̂By contrast, pursuant to S. 74 CPA

' s .25 Consumer Information Act 1978 stated that: “A contract for the supply of any goods or the 
provision of any services shall not be void or unenforceable by reason only of a contravention of any 
provision of the Acts or this Act.” See Bollinger and Others v. Costa Brava Wine Co. Ltd. [1960] Ch. 
262.
 ̂ Implementation o f the Unfair Commercial Practices Directive: Government Response to the 

consultation on draft Consumer Protection from Unfair Trading Regulations, (BERR, February 2008) 
http://www.berr.gov.uk/files/file44300.pdf. at 23.

366



a “consumer who is aggrieved by a prohibited act or practice” is given a right 

of action in damages against a trader who engages in such an action or 

various officers in the corporate hierarchy of a company who “authorised, or 

consented to the doing of the act or the engaging in of the practice”.

In addition, according to S. 81 CPA, where a trader has been convicted of an 

offence under the CPA, a court is given the power to make a “compensation 

order” on behalf of an aggrieved consumer in respect of any loss or damage 

to that consumer resulting from that offence. S. 73 CPA also gives the NCA 

the power to enter into an undertaking with a trader who has committed a 

prohibited act or practice in which the latter commits “to compensate 

consumers or a class of consumer” for any damage suffered. The purpose of 

this chapter is to examine the possible impact of these provisions, which 

provide various means by which consumers can obtain redress under the 

CPA.

Part I of this chapter examines S. 73 CPA and S. 81 CPA, both of which allow 

the NCA to take a form of representative action on behalf of consumers. Part I 

looks at how S. 81 CPA has its origins in S. 17 (3) of the Consumer 

Information Act 1978 (“CIA”), which allowed for “compensation orders” to be 

made in favour of those who suffered damage as a result of a breach of the 

MMA. Part I notes how S. 81 CPA and S. 73 CPA gives the NCA a 

significantly broader power to take representative actions on behalf of 

consumers than under the previous law. It considers whether these provisions 

might be used as a way to provide redress to a collective group of consumers. 

It argues that these provisions may go a small way in assisting consumers 

obtain redress in circumstances where they would otherwise not.

Part II of this chapter briefly considers the effects that S.74 CPA might have 

on Irish private law. With a focus on the overlap between the law of 

misrepresentation and the prohibition on misleading actions under S. 43 CPA, 

this part examines the possible effects of S. 74 CPA on the law of contract. 

While it may often be advisable for consumers who have been induced into a 

contract as a result of a misrepresentation to rely on their pre-existing
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contractual rights, this part argues that the statutory right of action in S. 74 

CPA will supplement and expand on these rights in a number of important 

ways.

The real novelty of the statutory right of action for damages in S. 74 CPA, 

however, is that it allows consumers to take action against traders who 

commit a “prohibited act or practice” even in the absence of any contractual 

relationship between them. Part II examines three hypothetical examples of 

situations in which the statutory cause of action in the CPA may provide a 

remedy to consumers, whereas the general law would not.

Since only “consumers” can rely on S. 74 CPA or benefit from representative 

actions taken by the NCA, the definition of “consumer” in the CPA is likely to 

become important. Part III looks at the narrow way in which the ECJ has 

interpreted analogous definitions in other directives.

PART I: REPRESENTATIVE ACTIONS FOR CONSUMERS UNDER THE 
CPA

The Origins of the Provisions

As we saw in chapter 1, the efficiency of markets depends on the ability of 

parties to exercise and enforce the rights for which they have bargained and 

receive a remedy in the event that those rights are violated. From an 

economic perspective, the absence of expedient mechanisms to enforce 

bargained for rights may lead to the perpetuation of unfair commercial 

practices and thereby cause market failure. From a moral perspective, it 

would appear wrong that someone should be left without an effective remedy 

when they have been the victim of an unfair practice. The problem, as the 

Consumer Strategy Group put it, is that:

[C]onsumers (are) often ignorant of both the existence and extent of their 

legal rights. Even when they (are) aware of the legal rules, their appreciation 

of the legal position often did not extend to the different forms of legal and

368



extra-legal redress which were available to them. Another deterrent to court 
action...(is) their lack of confidence in both lawyers and the legal process. 
Apathy also prevents many consumers from even contemplating the initiation 
of legal proceedings. In addition to these obstacles, the process of ‘going to 
court’....(is) too expensive whenever the claim involved relatively small 

amounts of money.^

S. 17 (3) of the Consumer Information Act 1978 (“CIA”) was the first attempt 

to address the structural barriers which inhibited consumers from exercising 

their legal rights. This provision allowed a court that had imposed a fine on a 

trader in respect of a summary offence under the MMA (which included the 

CIA), to divert some or all of that fine to “any person who was summoned as a 

witness on behalf of the prosecution in the proceedings in which the fine was 

imposed and who suffered personal injury, loss or damage resulting, wholly or 

partly, from the offence”. In many cases where a consumer suffered damage 

as a consequence of a breach of the MMA, he would have a private law 

remedy (in, for example, misrepresentation). S. 17 (3) CIA recognised that 

consumers often faced difficulties in bringing claims on their own behalf."^

The provision was limited in three significant respects. Firstly, it could only be 

used where a trader had been convicted of a summary offence under the 

MMA. Secondly, as a result of fears that a more open ended provision might 

“crowd out” criminal proceedings in District Courts with a multiplicity of 

frivolous claims, only witnesses called for the purposes of a criminal 

prosecution could be awarded compensation under this section. Thirdly, any 

amount awarded to a consumer by a compensation order under S. 17 (3) CIA 

had to lie within the range of the fine imposed for the offence. The section was 

framed in this way due to constitutional concerns raised by Cullen i/. Attorney

 ̂ Making Consumers Count: Report o f the Consumer Strategy Group, at 51 available at 
http://www.entemp.ie/publications/commerce/2005/consumerstrategy.pdf.

Interestingly, S. 17 (3) C IA  was not covered by the original heads put forward by government and 
seems to have been partly inspired by submissions from the National Consumer Advisory Council, who 
had unsuccessfully argued for the insertion of a more general right of action for damages for breaches 
of the M M A  before the legislation was amended by the CIA: Note o f discussion with Parliamentary 
Secretary on 16"' February 1977, Consumer Information Bill, Extract CP/14 Volume V II; 
Memorandum for Government on a proposal to provide as a Committee Stage amendment to the 
Consumer Information Bill, for civil redress in criminal cases. Extract CP/14 Volume V II.
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General (which was pending at the time the CIA was being drawn up). The 

legislature was concerned that allowing for compensation orders to be made 

‘in addition to’ any fine imposed, might lift the crime out of the category of a 

minor offence and thereby infringe the accused's constitutional right to trial by 

jury for non-minor offences under Article 38.3.5 of the Constitution.

Despite its limitations, S. 17 (3) CIA had some success in providing individual 

consumers who had suffered damage under MMA with redress. The provision 

was widely resorted to in the years immediately following its enactment. 

Although exact statistics are not available, between 1981 -1989 compensation 

orders were used in 48% of the 25 cases described in the ODCA’s annual 

reports.® In most of these cases, at least half of any fines imposed on traders 

for committing offences under the MMA were diverted to the wronged 

consumer pursuant to S. 17 (3).^ Since no case histories are available in the 

annual reports of the ODCA from 1990-2002®, it is not possible to ascertain 

whether or to what extent the section was used in those years. Yet the 

usefulness of compensation orders as a mechanism for securing consumer 

redress seems to have peaked and from 2002, no compensation orders 

appear to have been made.

One explanation for the drop off in the use of S. 17 (3) CIA is that the

 ̂At issue in Cullen was the constitutionality of Section 57 of the Road Traffic Act 1961, pursuant to 
which, in addition to any criminal penalty which could be imposed under Section 56 of that Act, the 
Court was entitled to levy “a fine not exceeding the damages which in the opinion of the court the 
person present or represented would be entitled to recover against the convicted person”. Under 
Section 57 (2) (b) this 'fine' (an inappropriate term given that its rationale was compensatory rather than 
punitive) was to “be paid to the person on account of whose right to recover damages the fine was 
imposed”.
In holding that Section 57 was unconstitutional, Mr. Justice Hamilton was satisfied that the primary 
punishment described in Section 56 (3) of the Act (where an accused on summary conviction was 
liable for a fine not exceeding £100) was “not sufficient of itself to exclude the offence from the 
category of minor-offences”.(at 405). However, he noted that the “clear and unambiguous” meaning of 
Section 57 (1) was that the 'fines' that could be imposed under Section 57 (1) were limited only in that 
they could not exceed the damage in which the person present or represented would be entitled to 
receive in a civil action, (at 405) Accordingly he held that:
“the provisions of subsection 1 of that Act purport to increase the penalty which the court can inflict to 
such an extent as would not permit an offence under S.56 of the Act of 1961 to be regarded as a minor 
offence which is properly triable by a District Court judge.”
 ̂ODCA Annual Reports; Department of Enterprise, Trade and Employment, Consumer Policy, File 
140/09/02/0010/1.
’ Ibid.
* Ibid.
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enforcement priorities of the ODCA changed because of the increased 

portfolio of legislation coming under its jurisdiction. Between 2003-2005 only 

9% of prosecutions taken by the ODCA were for breaches of the MMA 1887- 

1978, compared with 88% for the years 1981-1989. The enforcement priority 

of the ODCA, as we saw in chapter 9, became focused on ensuring that 

traders complied with their obligations under price display legislation.® In 

addition, the creation of the Small Claims Court, a service provided in local 

District Court offices since 2000 which now has an online procedure, 

became a more expeditious way of securing redress for consumers than 

compensation orders. The Small Claims Court allowed consumer complaints 

over relatively small transactions to be dealt with speedily and cheaply, mostly 

without the necessity of going to court or involving a solicitor. It gave 

consumers a forum through which their private law rights could be 

meaningfully expressed. The volume of cases dealt with by the small claims 

procedure since its inception is testament to its success in that regard.

The Changes Made by CPA: A Mechanism for Collective Redress?

While the ability of consumers to obtain redress when their legal rights have 

been infringed has been helped by the introduction of the small claims 

procedure, this facility has not undermined the argument for provisions such 

as S. 17 (3) CIA. In this regard, the new provisions of the CPA are more 

expansive than S. 17 (3) CIA in a number of respects. S. 73 CPA places the 

power of the NCA to seek the voluntary resolution of claims for compensation 

for an individual consumer or a class of consumers who have been harmed by 

a prohibited act or practice on a statutory footing. Pursuant to S. 73 CPA, if 

the NCA believe that a trader is, has or will commit a prohibited act or practice

 ̂See Chapter 9, “The Regulatory and Self-Regulatory Enforcement of Consumer Law under the CPA.” 
“Small Claims Court goes online in pilot scheme”, Irish Times, December 6* 2006.

"  In 2005 the Small Claims Court handled 2705 claims (including b-b and c-c claims), 55 per cent of 
which were resolved without going to court; See, Annual Report o f the Courts Service 2005, 
http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/86639819A92CC0F3802571AF00391DE2/$FI 
LE/CS%20Annual%20Report%202005 %20-%20pt%201 .pdf

In 2007, 3734 cases were dealt with through the small claims procedure. In 2006, the number was 
2990. See, Annual Report o f the Courts Service 2007, available at
http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/AABB16FA5813D4958025748900572B22/$FI
LE/Courts%20Service%20Annual%20Report%202007%20-%20Pt%202%20.pdf
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under the CPA it may accept an undertaking that the trader will “ compensate 

consumers or a class of consumers, including reimbursing any money or 

returning any other property or thing received from consumers In connection 

with a consumer transaction.”^̂  In effect, this provision gives the NCA the 

power to enter into undertakings with traders which provide collective redress 

to a potentially large number of consumers in the interests of restorative 

justice.

At a more formal level, under S.81 (1) CPA “if a trader is convicted of an 

offence under this Act (other than an offence under section 65(2)), the Agency 

may, on behalf of an aggrieved consumer who consents to the application, 

apply to the court for an order requiring the trader to pay an amount of money 

the court considers appropriate compensation in respect of any loss or 

damage to that consumer resulting from that offence” S. 81 CPA may 

therefore be used where a trader commits any offence under the CPA, save 

pyramid selling. Given the broader scope of the CPA in comparison to the 

Merchandise Marks Acts 1887-1978, redress will be available under this 

section in correspondingly broader circumstances.

In addition, S. 81 of the CPA can be invoked where a trader is being 

prosecuted on indictment in the Circuit Court, whose jurisdiction to award 

compensation is significantly greater than that of the District Court. 

Furthermore, “a compensation order may be made instead of or in addition to 

any fine or penalty the court may impose on the trader concerned”^̂  and “shall 

be of such amount as the court considers appropriate (though not exceeding 

the amount set by law as the limit of the court’s jurisdiction in tort)” ®̂ or in 

excess of what the consumer would have been awarded in a damages 

action.

s. 73 (4) (c) CPA.
The limit of the Court's jurisdiction in civil law is €38,092 compared with €6,350 for the District 

Court.
'^S. 81 (2) CPA.
‘®S. 81 (3) (a) CPA.
'^S. 81 (3)(b) CPA.

372



The most interesting feature of S.81 CPA, however, is its scope. The 

provision appears to allow the NCA to seek multiple compensation orders on 

behalf of a number of consumers who have been damaged as a result of an 

offence committed by a trader under the CPA. The limitations inherent in S. 

17 (3) CIA effectively meant that compensation orders could only be used to 

benefit a limited number of consumers whose individual or collective loss was 

small. In that respect, although S. 17 (3) CIA allowed the ODCA to take a 

representative action on behalf of a small number of consumers, it was an 

ineffective mechanism of redress when a larger number of consumers had 

suffered damage as a result of a breach of the MMA.

Under S. 81 (2) CPA, however, a compensation order can be made on behalf 

of any “aggrieved consumer” who consents to such an order being made, 

regardless of whether they are called as a witness or not. Moreover, 

although S.81 (3) CPA confines the quantum of a “compensation order” to the 

limit of a court’s jurisdiction in tort, the provision does not appear to restrict a 

court from making a number of compensation orders that would, when added 

together, far exceed the relevant court’s jurisdiction.’ ® In effect, this would 

mean that, in addition to securing a criminal conviction against a trader for 

committing an offence under the CPA, the NCA could recover civil 

compensation to be distributed amongst a potentially large number of 

consumers who suffered loss as a result of that offence.

In Cullen v. Attorney General (1979) IR 402 it was argued by the plaintiif that a similar provision in 
Section 57 of the Road Traffic Acts 1961 was unconstitutional in that “it deprived (the plaintiff) of 
rights which are afforded to persons who are sued in the civil courts...namely, the right to receive 
notice of the claim, the right to seek particulars , the right to make a lodgement, the right to avail of the 
Civil Liability Act and the right to prepare a defence to the claim”. Hamilton J rejected this argument. 
However, he held (at 403) that:
“[B]efore making any order pursuant to s. 57 (the court) would act in accordance with the principles 

of natural and constitutional justice and would conduct a hearing to determine (a) whether or not the 
“person present or represented” suffered injury (b) whether the injury was caused by the negligent use 
of a motor vehicle and (c) the amount of damages such person would be entitled to recover against the 
convicted person”.
This meant that notice would have to be given to the convicted person. He would also have to be given 
the opportunity to obtain particulars o f the claim made should he wished and to make a defence to 
same. In addition, as the court was “only entitled to pay the damages which .he would be entitled to 
receive against the convicted person, this means that the convicted person is entitled to the benefit of 
the Civil Liability Act if the negligence of the person...contributed to the cause of the accident.”. It is 
likely that such principles would also be applicable in this context.

See, Keane, “Consumer Protection Act 2007: Challenges and Implications for Businesses and Legal 
Practitioners”, a paper delivered to the Irish Centre for European Law, “The New Consumer Protection 
Regime, Product Liability and Aspects of Consumer Contracts”, 14 April 2008.
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This would be a significant step forward. Unlike countries which allow for 

consumer class actions, the prototype example being the U.S., the rules of 

civil procedure applicable in Irish courts do not offer any expeditious way for 

extending the benefits of a judicial ruling to consumers who are third parties to 

the original litigation but whose factual situation is similar to that of the 

successful l i t i g an t . I n  the event that consumers are collectively harmed, 

members of that class generally have to bring legal proceedings themselves 

and invoke the doctrine of precedent in order to avail of the benefits of the 

ruling in the original case. Nor is there any possibility of civil legal aid for the 

limited forms of joint actions that can be litigated^\ The torts of maintenance 

and champerty have also developed to prevent claims of damage or harm 

being brought on behalf of an injured party by a third party. In the U.S., by 

way of almost complete contrast, a class action is generally brought by an 

individual, on behalf of a class of persons, who are not individually 

represented by the acting party but are deemed to be represented by it, 

unless they opt out.^^ In addition, US style class actions are characterised by 

features such as jury trial, treble damages and conditional fee agreements.^^

S. 81 CPA does not alter the rules of Irish civil procedure which, as 

constituted at present, make it almost impossible for consumers themselves 

to litigate as a class. Nor does it introduce class actions in the ordinary sense 

- only the NCA can use the provision, not consumers. Moreover, redress for a

Under Order 15, rule 9 of the Rules of the Superior Courts 1986:
“Where there are numerous persons having the same interest in one cause or matter, one or 
more of such persons may sue or be sued, or may be authorised by the Court to defend, in 
such cause or matter, on behalf, or for the benefit, of all persons so interested.”
Although some cases have taken a more flexible approach (see, e.g. Greene v. Minister fo r Agriculture 
[1990] 2 IR 17; [1990] ILRM  364; Prudential Assurance Co. Ltd. v. Newman Industries (No.I) [1981] 
Ch. 299.), the orthodox view is that a representative action can only take place where all the interests of 
the plaintifss are the same, as opposed to similar: Hardie & Lane Ltd. v. Chilton [1928] 1 K.B. 663; 
Adam and ors. v. Minister for Justice, Equality and Law Reform, unreported, High Court, 16 November 
2000. In addition, each member of the representative group must authorise the taking of proceedings on 
their behalf: Madigan v. Attorney General [1986] ILRM  136.

S.28(9)(ix) of the Civil Legal Aid Act 1995.
See, further, “An analysis and evaluation of alternative means of consumer redress other than 

redress through ordinary judicial proceedings:FinalReport”; available at 
http://ec.europa.eu/consumers/redress/reports_studies/comparative_report_en.pdf 

Commission Staff Working Paper accompanying the White Paper on Damages, COM (2008) 165 
final.
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class of consumers is predicated on the NCA successfully prosecuting a 

trader to the criminal standard of proof. Overall, S. 81 CPA gives the NCA 

powers not dissimilar a representative in a class action suit.

A number of European countries have a preference for allowing consumer 

organizations or arms of the state to bring class actions rather than 

individuals.^"^ These have been termed “organisation actions” by the Law 

Reform Commission.^® Depending on the willingness of the body to utilize its 

role, such “public” class actions involving qualified bodies can harness the 

positive effects of ‘traditional’ class actions, in so far as they can be an 

expedient way of compensating consumers for loss that they may not have 

othenwise recovered. In addition, “organisation” actions are less susceptible 

to the oft-voiced objection made of traditional consumer class actions, namely 

that they give rise to vexatious litigation and unmeritorious settlements.^®

It will be interesting to see whether the NCA uses the provisions of the CPA to 

seek collective redress on behalf of a collective of consumers, and whether (in 

respect of S.81 CPA) courts will allow them to do so in cases where the 

cumulative damage is considerable. There are early indications that the NCA 

sees itself as having a role in this regard. Already two undertakings have been 

secured against motor dealers who have engaged in car clocking, in which 

they agreed to give compensation to a number of aggrieved consumers. 

Perhaps more significantly, one of the first activities of the NCA was to 

facilitate compensation to nearly 2500 consumers who had paid up to €500 to

“An analysis and evaluation of alternative means of consumer redress other than redress through 
ordinary judicial proceedings: FinalReport”, op cit.

Law Reform Commission Report on Multi-Party-Litigation (LRC-75-2005), available at 
http://www.lawreform.ie/MPL%20Report.pdf.

See, Commission Staff Working Paper accompanying the White Paper on Damages, COM (2008) 
165 final at 16.

See “NCA obtains undertaking from Galway company not to engage in selling clocked cars”, 
available at
http://www.consumerconnect.ie/eng/News_+_Research/Press%20Releases/Galway_company_car_cloc 
king_undertaking.html; “NCA obtains formal undertaking on car clocking”;
http://www.consumerconnect.ie/eng/News_+_Research/Press%20Releases/Car_clocking_investigation.
html.
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attend a Barbara Streisand concert when the event was marred by a litany of 

problems.^®

The NCA’s success in negotiating connpensation for these concert goers was 

achieved through informal negotiation with the event organizers, rather than 

through the CPA. It does, however, illustrate the benefits of allowing 

organisation actions to secure collective redress for consumers. Allowing for 

compensation orders to be made in circumstances where a number of 

consumers have suffered harm would strengthen the NCA’s capacity to 

defend consumers and would increase the deterrent effect of the CPA. It 

would also allow consumers to receive redress in situations where, even with 

the development of the Small Claims procedure, they may be loath to take 

private actions themselves.

Representative Actions: Conclusion

In circumstances, where the harm to the individual consumer is small, the 

incentive to litigate is minimal. A 2006 Eurobarometer survey, for example, 

found that 51 % of Europeans who had made a formal complaint to a trader in 

respect of a commercial practice took no further action when the complaint 

was not dealt with satisfactorily. Only 4% went to Court. Consumer 

reluctance to pursue redress on their own accord leads to the unsatisfactory 

result that consumers receive no compensation and the trader who has acted 

illegally and unfairly remains unjustly enriched. Notwithstanding the 

introduction of the small claims procedure, consumers still face the 

inconvenience of taking a claim to the small claims court and the daunting 

prospect of taking on a large commercial enterprise. Moreover, 

notwithstanding the recommendation of the Consumer Strategy Group, the

“Streisand promoters say compensation mostly paid” Irish Times, October 20, 2007; 2,500 
“Streisand fans to receive compensation”, Irish Times, September 28, 2007. “NCA statement on MCD  
report into Streisand concert”, available at
http://www.consumerconnect.ie/eng/News_+_Research/Press%20Releases/NCA_statement_on_MCD_
report_into_Streisand_concert.html.

Special Eurobarometer Survey on Consumer Protection in the Internal Market (2006) at 33; 
available at http://ec.europa.eu/public_opinion/archives/ebs/ebs252_en.pdf.

See, Keane, op cit.
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limit on small claims is still only €2000.^^ For larger claims, the risk of losing 

and bearing the costs of the action operates as a serious deterrent to 

commence proceedings.

S. 73 CPA and S. 81 CPA may go some way in assisting consumers to obtain 

redress in situations when they may otherwise not. But at the same time, it is 

important not to exaggerate the importance of these provisions. One 

(unconvincing) objection to these provisions is that, since providing 

compensation to consumers can be used as a way of avoiding an 

enforcement action or as a form of mitigation once an enforcement action has 

been taken, the provisions may result in economic discrimination favoring 

defendants who have the financial means to enter an undertaking or satisfy 

an order. While such an argument may have some foundation in respect of 

the use of compensation within the general criminal law, it has less force in 

consumer law where traders are likely to have the means to pay. Moreover 

unlike some criminal offences, where the appropriateness of monetary 

compensation as a form of mitigation is justifiably disputed,^^ in consumer law, 

like is being offered for like injury.

The real objection to the provisions is not that they do too much, rather that 

they do too little. Firstly, although S. 73 CPA provides for a more formalized 

mechanism of alternative dispute resolution by which redress can be provided 

to consumers, no negative consequences follow for the trader who breaches 

an undertaking to provide consumers with compensation. As we saw in 

Chapter 9, while the solemnity of an undertaking might act as a moral 

incentive to a trader to compensate consumers, in legal terms signing up to 

an undertaking means little.

This contrasts with the position in England where the limit is £5,000. The Consumer Strategy Group 
had recommended increasing the limit of the maximum award to €3,000. This proposal has yet to be 
implemented. See Report o f  Consumer Strategy Group, at 53, available at 
http://www.entemp.ie/publications/commerce/2005/consumerstrategy.pdf.

See Coffey, “The Victim of Crime and the Criminal Justice Process”, (2006) 16(3) ICLJ 15.
See Rogan, “The Role of Victims in Sentencing -  the Case of Compensation Orders”, (2006) 245 

ILT 202.
See Chapter 9, “The Regulatory and Self-Regulatory Enforcement of Consumer Law under the 

CPA”.
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Secondly, consumers can only receive compensation under S. 81 CPA if a 

trader has been convicted of an “offence” under the CPA. While more 

commercial conduct is criminalized under the CPA than under the previous 

law, there is no possibility of a compensation order being made for civil 

breaches of the CPA, for example where the NCA have proved that a trader 

has committed an unfair commercial practice contrary to S. 41 CPA or a 

misleading omission contrary to S. 46 CPA. This is in spite of the fact that, as 

we will see below, essentially all breaches of the Act give aggrieved 

consumers a right of action in damages.^^ Nor is there any possibility of S. 81 

being invoked when the NCA successfully applies for a prohibition order 

under S.71 CPA to prevent the commission of a criminal offence under the 

CPA (such as a misleading practice proscribed by S. 43 CPA). It might also 

be asked why the provision in S. 81 CPA, which seems to allow for a form of 

representative class action to be taken by the NCA, only applies when a 

trader acts contrary to the provisions of the CPA. Is there any reason why 

compensation orders should not be available when the NCA takes action 

under other legislation, such as the Sale of Goods and Supply of Services Act 

1893-1980?

Thirdly, what is on one view the advantage of S.81 CPA compared with a U.S. 

style class action facility, is also its obvious weakness. The question of 

whether S. 81 CPA will, in practice, provide a source of redress for consumers 

will ultimately depend on the willingness of the NCA to invoke the provision. In 

this respect, the relatively chequered history of the statutory predecessor to S. 

81 CPA gives cause for caution.

Accordingly, while it is submitted that the CPA provides a superior framework 

for representative actions than that contained in previous law, it should merely 

be seen as another step in bridging the redress deficit that exists in this area, 

rather than the end of the process. There appears to be a need for more root 

and branch reform, which would not only give the NCA a larger role in taking 

representative class actions on behalf of consumers (when their rights have

See S. 74 CPA.
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been violated), but also reform the rules of civil procedure which inhibit 

consumers initiating collective actions on their own accord. In 2005, the Law 

Reform Commission proposed a number of changes to the rules of civil 

procedure which are aimed at facilitating multi-party litigation in civil cases 

generally.^® They recommended the creation of a facility for opt-in multi-party 

litigation, combined with some ex ante regulation of persons utilizing the 

putative provisions. These proposals remain unimplemented.

In this respect, it is notable that the European Commission are presently 

studying the question of whether provision for collective redress for victims of 

competition and consumer law violations should be provided for at a 

European l e v e l . T h e  studies undertaken by the Commission in respect of 

improving redress for consumer law violations are presently incomplete.^® In 

this regard, the recent White Paper on Damages Actions for Breach of EC 

Antitrust Rules^^ gives a snapshot of the Commission’s thinking. It indicates 

that the Commission is likely to propose two complementary mechanisms of 

collective redress aimed at rendering rights under consumer law more 

effective and accessible. Firstly, the Commission appears in favour of the idea 

that qualified entities (in Ireland’s case presumably the NCA) should be 

allowed to bring representative actions, on behalf of identified or identifiable 

victims.'^” This putative role would be similar to that given to the NCA by S. 81 

CPA, but it would be operable in a far greater number of circumstances and 

would not be predicated on the criminal conviction of a trader. Secondly, there 

seems to be a consensus emerging that consumers should be allowed to 

aggregate their claims through opt-in collective actions.'^^

Law Reform Commission Report on Multi-Party-Litigation, op cit.
On 29 June 2007, the Commission organised a brainstorming event on collective redress in Leuven 

in which a variety of stakeholders discussed the advantages, disadvantages and underlying problems of 
collective redress schemes currently in place in the Member States, in addition to the likely 
consequences of a possible collective redress mechanism at EU-level. A summary of the event is found 
at http://ec.europa.eu/consumers/redress_cons/docs/summary_leuven_event.pdf.

See, further, http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm.
COM (2008) 165
Ibid., at 4.
Ibid., at 4.
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The Commission intends to publish a Communication on Consumer Collective 

Redress in December 2008. This will look in more detail at the future options. 

This Communication deserves to be given careful attention by Irish 

policymakers.

PART II: THE RIGHT OF ACTION IN DAMAGES FOR CONSUMERS 
UNDER THE CPA

The Origins of S. 74 CPA

While the provisions for representative actions under the CPA are doubtless 

an improvement on the previous law, the reforms come within the established 

orthodoxy. S. 74 CPA, which gives “aggrieved consumers” a right of action in 

damages against those who breach the CPA, is a new departure.

Prior to the CPA the division between “criminal consumer law” and “civil 

consumer law” was well entrenched. This division did not arise by chance, nor 

was it an accident of history. Rather, a conscious decision had been made to 

keep criminal consumer law and civil consumer law separate. In its review of 

Irish consumer law in the 1970’s the National Consumer Advisory Council 

(“NCAC”) recommended that breach of the criminal consumer code should 

give rise to a civil cause of action and this issue was one of the more 

controversial aspects of the debate leading up to the enactment of the 

Consumer Information Act 1978. Yet, in spite of some trenchant 

opposition,'*^ fears that a remedy for breach of statutory duty under the MMA 

would lead to a flood of litigation and would undermine and conflict with 

certain precepts of the common law, ultimately led the government to reject 

the recommendation of the NCAC. S. 17 (3) CIA, discussed above, was seen 

as a compromise which would allow genuine claimants who had been harmed 

by breaches of the MMA to obtain compensation.

See Dail Debates, Vol 301, 1152.
When the matter was being debated in Committee Stage, for example, spokesman for the opposition 

Deputy Paddy O’Toole opined that “the watertight demarcation lines which seem to be erected 
between civil and criminal legalities is beyond me. Once liability has been accepted, once a person has 
been fined for committing an offence, I do not see the logic in coming along in the next breath and 
saying “Sorry, the law says you cannot be compensated”. This sounds absolutely ridiculous to me.” 
Dail Debates, Vol 301, 1152.
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Nothing in the UCPD nnandated a change to this position. Article 3 (2) UCPD 

states that the UCDP is “without prejudice to contract law and, in particular, to 

the rules on the validity, formation or effect of a contract.” This provision has 

to be read in accordance with Recital 9 UCPD which states that “the Directive 

is without prejudice to individual actions brought by those harmed by an unfair 

commercial practice.” These “individual actions” refer to other private law 

rights that consumers might have under national law, such as those derived 

from the law of torts or the law of restitution. Not only do these provisions 

make it clear that the UCPD does not impinge on the ability of consumers to 

seek redress under national provisions of private law for conduct falling within 

the scope of the Directive, it also follows that Member States were not 

required to give consumers a private right of action in damages for breach of 

the UCPD.^^

An Outline of S. 74 CPA

S. 74 CPA, however, gives “aggrieved” consumers a right of action in 

damages, including exemplary damages, for all breaches of the substantive 

provisions of the UCPD, save S. 65 (1) CPA (in respect pyramid selling) and 

S. 46 CPA (relating to the non-compliance of a trader with a commitment 

under code of practice by which a trader is bound). In addition, the 

commission of other “prohibited acts or practices” defined in S. 67 CPA

In Case C-453/99 Courage v Crehan [2001] ECR 1-6314 the ECJ held that an implied right of action 
for damages for breaches of competition law is contained in the EC Treaty, which is to be enforced 
according to national law procedures subject to the principles of effectiveness and equivalence. This 
was because the full effectiveness of the treaty provisions regulating competition law “would be put at 
risk if it were not open to any individual to claim damages for loss caused to him by a contract or by 
conduct liable to restrict or distort competition’(at para 26.)
The ECJ has reaffirmed this position in Cases C-295/04 to C-298/04 Vincenzo Manfredi and Others v 
Lloyd Adriatico Assicurazioni SpA and Others ,stating: “any individual can claim compensation for the 
harm suffered where there is a causal relationship between that harm and an agreement or practice 
prohibited under Article 81 EC.”
In theory, such instrumentalist logic could also be applied in respect of the UCPD. But it seems highly 
implausible. In the absence of further authority, Courage should be seen as a judgement with specific 
application to competition law, rather than the harbinger of new approach in which the effectiveness of 
Community law is underpinned by extending the Francovich principle and giving private parties rights 
of action in damages for breaches of Community law enforceable inter se: See, further, Albors-Llorens, 
“Courage v. Crehan; Judicial Activism or consistent Approach”, (2002) CLJ 38.

381



(including breaches of advertising orders or price display orders) also gives 

an ’’aggrieved consumer” a right of action in damages.

This right of action is not only operable against traders, it is also operable 

against any officer of a company “who authorised or consented to the doing of 

the act or the engaging in of the practice” who can be held personally liable to 

the “aggrieved consumer”. Moreover, under S. 74 (5) CPA, where the act 

complained of was committed by a corporate entity, it is “presumed, until the 

contrary is proved, that each (if any) director of the body and person 

employed by it whose duties included making decisions that, to a significant 

extent, could have affected the management of the body, and any other 

person who purported to act in any such capacity at the material time, 

consented to the doing of that act or the engaging in of that practice.” The 

right of action is operative, irrespective of whether the trader intended to 

damage the consumer, or is negligent as to whether damage is caused to the 

consumer. Rather the trader or officer must simply “commit” or “engage in” a 

prohibited act or practice. The “due diligence defence” contained in S. 78 

CPA, which is applicable for criminal prosecutions under the CPA, does not 

apply to actions taken under S. 74 CPA.

The rationale behind the provision is straightfon/vard. The Minister for 

Enterprise, Trade and Employment, Micheal Martin in the Second Stage 

Speech prior to the enactment of the CPA stated:

[l]n cases where consumers have suffered loss or damage as a result of an 

(unfair) act or practice, it is right that they should have an opportunity to seek 

redress for that loss or damage.'^^

Although the logic behind the provision may be simple, its effects may prove 

profound. Taken at face value, this provision effectively obliterates the divide 

between civil and criminal consumer law, fundamentally extends the private 

law remedies available to consumers and diminishes the relevance of the 

general law as it relates to consumers.

Dail Debates Vol. 185 No. 20.
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Given the confines of this thesis, it is impossible to examine in detail the 

precise effects that this statutory right of action might have on private law. At 

the same time, it is important to lay out, in broad terms, the possible 

implications of S. 74 CPA for consumers. In this respect, it is helpful to 

distinguish between the effects that S. 74 CPA may have on parties in 

contractual relationship, and the effects it may have on parties whose 

relationship is extra-contractual.

Concurrent Claims under the Law of Contract and S. 74 CPA: 

Misrepresentation and Misleading Actions

The law of contract has been the primary mechanism by which consumers 

have obtained (or have not obtained) redress when their economic interests 

have been violated. An unlawful practice under the CPA may give rise to a 

concurrent cause of action under the law of contract. There is an obvious 

overlap, for example, between the provisions of the CPA regulating 

misleading commercial practices and the private law doctrine of 

misrepresentation. Equally, there is a broad similarity between the provisions 

on aggressive commercial practices and private law doctrines of duress, 

undue influence and coercion.'^® This section focuses on the overlap between 

the CPA and the law of misrepresentation.

Prior to concluding a contract, a trader may make various statements 

regarding his products in order to persuade the consumer into making the 

transaction. Doctrinally, under Irish private law, false or misleading claims 

made by sellers in order to induce consumers into making contracts are 

actionable if they fall within one of two legal categories. Firstly, such 

statements can be classified as terms of the contract, breach of which will 

give rise to a right of action in contract law for damages or a right to rescind 

the contract, depending on whether that term is classified as a condition or a

See Chapter 6, “The Regulation of Actively Misleading and Aggressive Commercial Practices under 
the CPA.” See also, Twigg-Flesner, Parry, Howells and Nordhausen, An Analysis o f  the Application and 
Scope o f the Unfair Commercial Practices Directive, (May 2005, DTI).
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w a rra n ty .S e co n d ly , the representation may be regarded as a fraudulent, 

negligent or innocent misrepresentation. A fraudulent misrepresentation gives 

rise to an action for rescission of the contract or damages for the tort of 

deceit."^® Following Hedley Byrne v. Heller,'*^ a negligent misstatement will 

give rise to a cause of action under the law of torts where there is a ‘special 

relationship’ between the parties, reliance is placed by B on what A has told 

him, or in the most recent Supreme Court pronouncements, on some 

‘undertaking of responsibility’ by A.®°

In cases where fault-free misrepresentations are made which are not 

classifiable as terms of the contract, a consumer will only have a remedy if he 

can establish that the statements in question constitute an actionable 

misrepresentation. In order to sustain an action in misrepresentation against a 

trader in contract law, a consumer must prove that there was a representation 

of fact which was materially untrue -in the sense that it would affect the 

judgment of a reasonable person in deciding whether to enter into the contract 

- and that the consumer relied on this misrepresentation before entering into 

the c o n tra c t.F a u lt free misrepresentations traditionally only gave rise to a 

right to rescission which could be easily lost, for example, through laches or 

acquiescence. However, S. 45 (1) Sale of Goods and Supply of Services Act 

1980, introduced a statutory right to damage for those induced into contracts 

covered by the legislation as a result of such ‘innocent’ misrepresentations.

These doctrinal classifications are not contained within the CPA where such 

misleading commercial practices are treated as legally indistinguishable. It is 

readily apparent that misrepresentations which are actionable under Irish

Clark, Contract Law in Ireland (4* Edn, 1998), pp 207-208.
According to Derry v. Peek (1889) 14 App. Cas. 337, ‘fraudulent’ means that B proves that A has 

made a statement and that A  either (i) knows it to be untrue; (ii) has no belief in its truth; or (iii) is 
reckless, in the sense that he does not care whether it is true or not. The task of establishing fraud is 
difficult: “Fraud is a serious allegation and therefore the cogency of the evidence required to discharge 
the burden of proof must reflect the seriousness of the charge”: Maersk Sealand v. Far East Trading 
Cote d'Ivoire [2004] E.W.H.C. (Comm.) 2929 at [8].
''^[1964] A .C  465

Wildgust and Carrickowen Ltd. v. The Governor and Company o f the Bank o f Ireland [2006] 2 ILRM  
28; See also the decision of the House of Lords in White v. Jones [1995] 2 A.C. 207.

Colthurst V. La Touche Colthurst (9 February, unreported, High Court.); JEB Fasteners Ltd v. Marks, 
Bloom & Co. [1983] 1 All E.R. 583.

384



private law could also give rise to a cause of action under S. 74 CPA. Under 

S. 74 CPA an action for damages will lie if an “aggrieved consumer” can 

prove that a trader provided him with (i) false/untruthful information or 

information (falling within the scope of S. 43 CPA) which is likely to deceive 

the average consumer (ii) which would cause, or make it likely to cause, an 

average consumer to take a transactional decision he would not have taken 

otherwise (iii) which caused damage to that particular consumer in his own 

capacity.

It is open to Applicants in the future to argue that a breach of a contractual 

warranty also amounts to a misleading commercial practice under the CPA, 

where a warranty arises from a pre-contractual representation incorporated as 

a term of the contract. Accordingly, it is possible to see the same conduct as 

possessing a dual character. Moreover, just as it would appear possible for a 

consumer to take action under the CPA where a seller has failed to follow 

through on a representation that has become a term of a contract, so a right 

of action under the CPA would appear to arise in many situations where a 

consumer would also have a cause of action for fraudulent or negligent 

mistatement. There are also striking similarities between the constituent 

elements of a cause of action in contractual misrepresentation and that under 

S. 74 CPA. As Twigg-Flesner, Parry, Howells and Nordhausen (speaking

about the overlap between the UCPD and the law of misrepresentation in

England and Wales) put it;

[Ajithough it would go too far to say that their respective requirements are 

identical, we can see significant parallels. In many ways, the variations 

between the two notions (misrepresentation under common law and 

misleading practice under Article 6 UCPD) reside in the terminological

differences. Elements fundamental to both are an objective reference point

(materiality in misrepresentation measured by the reasonable person; the 

response of the average consumer in the UCPD) and a requirement of 

reliance (reliance in misrepresentation; a transactional decision in the 

UCPD).“

^^wigg-Flesner, Parry, Howells and Nordhausen, op cit., at 52.
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Where concurrent causes of action exist, there are a number of reasons why 

it may be more advantageous to pursue a conventional claim in 

misrepresentation under the general law may than an action taken under S. 

74 CPA. Firstly, if a misrepresentation is classifiable as fraudulent or a term of 

the contract, an aggrieved consumer can terminate or rescind an agreement 

under the general law. He may also have the possibility of having the 

agreement specifically enforced. Secondly, relief under the general law may 

be preferable even in cases where only damages are sought. For example, if 

a claim of fraudulent misrepresentation is well founded, the measure of 

damages is not limited by the principle of remoteness®^ and a plaintiff is 

entitled to any loss that flowed directly from the defendant’s fraud, even if that 

loss could not have been foreseen.®'^ Moreover, in cases giving rise to a 

cause of action in misrepresentation, contractual damages will generally be 

assessed by reference to what the plaintiff would have received had the 

warranty been true. By contrast, as the right of action under S.74 will 

operate as a statutory tort, the measure of damages applicable will be the tort 

measure -  which is aimed at putting the claimant in the position he would 

have been in if the contract had not been made (the “pre-contract” position).^® 

In most cases, where the consumer has both a cause of action in contract and 

under S. 74 CPA, It will probably be more advantageous to rely on the former 

since the consumer will generally have made a profitable contract and thus 

stand to gain more from the expectation measure than the reliance measure.

Notwithstanding the above, there may be situations where an action under S. 

74 CPA might have advantages over an overlapping claim in 

misrepresentation. One example is where the consumer has entered into a 

“bad bargain” and where recovering a tortious measure of damages assessed 

by the principle of restitutio in integrum would be more advantageous than 

recovering a contractual measure of damages assessed on an expectation

Northern Bank Finance v. Charlton [1979] IR 149.
Smith New Court Securities v Scrimegeour (Asset Management) Ltd  [1996] 4 All ER 769. 
Robinson v Harman (1848) 1 Exch. 850.
Kinlan  v. Ulster Bank (1928) IR 171; Doran v Delaney (no. 2) [1999] 1 IR 303.
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basis. An action under S. 74 CPA may also allow for the circumvention of 

the general rule that claims in contract law for damages for disappointment 

and inconvenience are barred.^® Moreover, in contrast to the position under 

the law of contract^®, exemplary damages will be available under S. 74 CPA. 

Furthermore, in cases of misrepresentation, there may be certain procedural 

advantages with taking claims under S. 74 CPA. In particular, under the CPA 

where the truth of a representation is at issue, a consumer will benefit from 

the burden shifting provision in S. 68 CPA, whereby a representation will be 

presumed to be untrue unless a trader establishes othenwise on the balance 

of probabilities.

S. 74 CPA as Supplementing and Expanding Contractual Rights

Of more significance, is the way in which the statutory right of action under S. 

74. CPA supplements and extends the rights of consumers in a contractual 

relationship with traders. Although, the contractual sphere is already highly 

regulated through a combination of European and national rules, S. 74 CPA 

supplements and expands these rights.

It may well be advisable for a consumer to rely on the remedy provided in the 

CPA, rather than on existing private law rights, even in respect of provisions 

of the CPA where parallels can be drawn with existing causes of action in

In Kennedy v AIB  [1998] 2 IR Hamilton CJ held that where there is both a tortious duty and a 
contractual duty the plaintiff is allowed to take advantage of the remedy most advantageous to him.

Addis V. Gramophone [1909] AC 488; Kinlan v Ulster Bank [1928] IR 171. In Watts v Morrow  
[1991] 1 WLR 1421 it was held per Bingham L that: “a contract breaker is not in general liable for any 
distress, frustration, anxiety, displeasure, vexation, tension or aggravation which his breach may cause 
to the innocent party.”
A number of exceptions have been made to this rule. In particular, general damages are recoverable 
where the very object of a contract is to provide pleasure, relaxation, peace of mind or freedom from 
molestation: Jarvis v. Swan Tours [1973] 1 All ER 71. Such damages also seem to be recoverable to 
compensate for physical inconvenience and discomfort caused by the breach and mental suffering 
directly related to that inconvenience. While the case law in Ireland has generally followed that of 
England and Wales, in Ireland there have been few recent authoratative pronouncements on the 
“exclusionary rule”. There are indications that non-pecuniary damages are more widely available in 
Ireland than England. See McDermott, Contract Law, (2001, Tottel Publishing) at 1143-1146. It has 
also been said that the rule of remoteness for contractual claims laid down in Hadley v Baxendale 
(1854) 9 Exch 341 is stricter than rule of remoteness rule in tort, although this view has been doubted 
in Ireland: Doran v Delaney (No.2) [1999] 1 IR 303.

Vorvis V. Insurance Corp o f  British Columbia [1989] SC 1085. Cf. Garvey v. Ireland [1979] ILRM 
266, where the plaintiff, a Garda commissioner who was summarily dismissed from his post, was 
awarded exemplary damages.
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private law (such as S. 43 CPA relating to misleading commercial practices). 

Not only does the statutory prohibition allow damages to be recovered in 

situations that are already actionable under the general law, the provision may 

allow for a consumer to recover damages in respect of conduct which would 

not be regarded as misrepresentation under the general law.

The statutory cause of action in the CPA seems to extend the rights of 

consumers who are the victims of a misrepresentation in a number of 

significant respects. Reliance on the CPA may overcome the traditional rule 

that only statements of existing fact, as opposed to those of law®°, opinion®^ or 

intention®^ will ground an action in misrepresentation. S. 43 CPA regulating 

misleading actions is not based on these technical and unclear dichotomies, 

rather it is aimed at preventing the use of false or misleading information 

which distorts consumer decision making.

More significantly, the effect of S. 74 CPA is to enlarge the scope of 

representations that are actionable. While Section 45 of the Sale of Goods 

and Supply of Services Act 1980 has assisted consumers in obtaining 

damages for ‘innocent’ misrepresentations, the Sale of Goods and Supply of 

Services Act 1980 provides an escape route for traders who can prove, “that 

they had reasonable grounds to believe and did believe up to the time the 

contract was made that the facts represented were true”. Also s. 43 of this Act 

does not permit an action for damages where real property forms the subject 

matter of the contract. In addition, as every first year law student knows, it is 

generally impossible for a person who reads an advertisement and goes to a

^  It is unclear whether the Irish Courts will follow the House of Lords’ decision in Kleinwort Benson v. 
Lincoln C.C. [1999] 2 A.C. 349 which will spelt an end to the ‘misrepresentation as to law rule’ in the 
UK. See also, Pankhania v. Hackney L.B.C. [2002] E.W.H.C. (Ch.) 2441.

As MacKinnon, L.J. remarked in Marquess o f Salisbury v. Gilmore [1942] 2 K.B. 38, 51:
“In [Jordan v. Money] the voices of infallibility, by a narrow majority, held that though a 
misrepresentation of fact may bind a man, a mere falsified statement of his future intention does not. 
We were told by M r Denning [in arguendo] that the Law Reform Committee has had the audacity to 
propose the legislative abolition of this refinement, but for us it remains binding. But the question must 
be what is the substance of the intimation by the man concerned, not what is the form or language of it. 
A statement using the words ‘intend’ or ‘intention’ in form may be, in substance, a representation of 
fact. I f  one says ‘I  am growing old; I do not intend to live long’, in form, he states an intention, in 
substance he states a melancholy fact.”

The rationale for this rule is that it is unreasonable to rely upon promises about future conduct, 
absent a binding contract.
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shop in order to purchase goods to sue for damages if the vendor replies that 

he is out of stock.®^ Such representations are generally taken as ‘invitation to 

treats’ or as ‘mere puffs’ devoid of contractual meaning and falling outside the 

law of contract altogether.

By contrast, the scope of the representations falling under S. 43 CPA is 

liberal. S. 43 CPA is not restricted to misleading or deceptive 

“representations”, but applies to all “commercial practices” within the scope of 

S. 2 (1) CPA. Nothing in S. 74 CPA prevents consumers from seeking 

damages for misleading commercial conduct that would traditionally be seen 

as well outside the scope of private law. Moreover, since the due diligence 

defence is not available for civil proceedings, the natural interpretation of the 

legislation is that traders are strictly liable for any misleading commercial 

practices falling within the liberal scope of S. 46 CPA.

Hence, even if the CPA had only made misleading commercial practices 

actionable -  an area where well established causes of action exist - its effect 

still would have been to extend the private law rights of consumers. Yet as 

we have seen in chapters 7 and 8, the obligation on traders to trade fairly and 

to disclose material information to consumers, which are contained in S. 41 

CPA and S. 46 CPA respectively, fundamentally diverge from orthodox 

approaches to the regulation of commercial practices in both public and 

private consumer law. One would expect that giving consumers a private right 

of action in damages in respect of these provisions will have an even more 

appreciable effect on the law of contract as it relates to consumers.

S. 74 CPA as an Extra-contractual Remedy

The most intriguing aspect of S. 74 CPA is that it allows consumers to seek 

damages against any trader involved in a “prohibited act or practice”, 

regardless of whether there is any contractual relationship between them, or 

whether the consumer may have a concurrent statutory or contractual claim

“  Carlill V Carbolic Smoke Ball [1893] 1 QB 256.
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against another trader.

In general, the rule in respect of privity of contract means that only parties to 

an agreement can enforce the rights and obligations contained t h e re in . I n  a 

consumer protection context, this rule is subject to a number of important 

statutory exceptions, which allows consumers buying particular products such 

as motor vehicles®^, package holidays®® and dangerously defective goods®^, 

certain rights which are exercisable against third parties. However, the 

general rule still limits the ability of consumers to obtain relief where they have 

suffered economic loss as a result of a commercial practice falling outside of 

the contractual sphere. Moreover, the ability of consumers to obtain damages 

for economic loss under the law of torts has been narrowed considerably by 

the Supreme Court decision in Glencar Exploration pic i/ Mayo County 

Council (No.2).^^

Although it has not been conclusively determined, the position in Irish law now 

seems to be that economic loss is only recoverable under the law of torts if a 

plaintiff can bring himself within the Hedley Byrne principle. One of the great 

attractions of the cause of action for consumers under the CPA is the 

possibility of damages, not only against a contracting party but also against 

any trader who “commits” or engages in a contravention. Three examples 

serve to illustrate this point.

^  See, further, Law Reform Commission, Consultation Paper, “Privity of Contract: Third Party 
Rights”, LRCCP 20-2006, available at
http://www.lawreform.ie/Consultation%20Paper%20Nov%2006.pdf. The Law Reform Commission 
has recently recommended changes to this position which would allow third parties to enforce 
contractual rights in limited situations. See, further. Law Reform Commission Report, Privity o f  
Contract and Third Party Rights, see http://www.lawreform.ie/publications 
/PDF%20Privity%20online.pdf
“  Section 13(2) of the Sale of Goods and Supply of Services Act 1980 contains an implied condition 
in relation to the sale of a motor vehicle that at the time of delivery the vehicle is free from any defect 
that would render it a danger to the public and to people travelling in the vehicle. Section 13(7) of 
provides that if  a person using the vehicle with the consent of the buyer suffers a loss because of a 
breach of section 13(2), they may maintain an action for damages against the seller as if they were the 
buyer.

Section 2 of the Package Holiday and Travel Trade Act 1995 defines a consumer as including any 
person on whose behalf the principal contractor agrees to purchase the package, or any person to whom 
the principal contractor (the buyer) or another beneficiary transfers the package.

Liability for Defective Products Act 1991 
“  [2002] 1 LR. 84 ; [2002] 1 LL.R.M. 481.
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Firstly, the example of a consumer X who buys a house from a private seller 

Y. The house was built a number of years ago by builder Z. A few months 

after X moves in, non dangerous defects begin to emerge in the house. These 

defects have arisen due to the negligence of Z and have severely decreased 

the value of the house.

Secondly, the example of consumer X who buys a boat from trader Y. This 

boat was built by trader Z. A few months after the purchase, defects emerge 

with the boat, making it essentially worthless. These defects were the result of 

shoddy workmanship in the building of the boat. Just as X initiates 

proceedings, Y goes into liquidation.

Thirdly, the example of consumer X who is buying a house from a private 

seller Y, who is acting through an estate agent Z. In order to put pressure on 

X to purchase the property and push the price of the house up to increase his 

percentage, Z invents a number of “ghost bids”.

In all three examples, it may be difficult for X to obtain a remedy under the 

general law. In the first two examples, the law of contract offers no protection 

to the purchaser of real property against a third party responsible for any 

defects since the rule in respect of privity of contract means that only parties 

to an agreement can enforce the rights and obligations contained therein. 

Hence, even if a contract for the sale of real or personal property includes 

express or implied warranties in respect of the quality of the product, a 

stranger to a contract cannot benefit from same.®® Further, the decision in 

G/encar would not appear to allow a builder of property, or the manufacturer 

of the boat to be held liable in negligence to a subsequent purchaser for 

quality defects and inconvenience or for those who sell defective products at a 

loss to recover damages for that loss.^° In the second example, the fact that a

Burke v Dublin Corporation [1991] 1 IR 341 (SC).
™ This was the effect of the move from a two step to three-step approach in England: D. & F Estates 
Ltd. V. Church Commissioners for England [1989] A.C. 177. Less certain, is whether Glencar allows a 
purchaser who discovers a negligently created dangerous defect in a premises to recover the economic 
cost of rendering those premises safe. In England and Wales (where the principles underpinning the 
law of negligence are now essentially the same as in Ireland) such losses have been held to be 
unrecoverable. In Murphy v Brentwood DC  [1991] AC 398 the House of Lords held that it was difficult
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contract of purchase is made with an insolvent retailer prevents recourse 

against the manufacturer, leaving X without a remedy. In the third example, 

the only possible means of redress would be a speculative claim in negligent 

misstatement, where there is limited authority for the proposition that a 

professional acting for a client can owe a duty of care to a third party.^^

A consumer may, however, be able to recover damages in all three of these 

hypothetical cases by relying on the statutory cause of action in the CPA. In 

the third example, X would be likely to argue that Z’s conduct constituted a 

misleading or aggressive commercial practice in breach of S. 43 CPA and S. 

53 CPA. Once X could prove that Z’s conduct breached these provisions, he 

would merely have to show a causative link between the contravention and 

damage caused to him.

In the first two cases X would be able to rely on the negligence type duty 

contained in S. 41 CPA to look for damages for economic loss caused by the 

failure of Z to act with “the standard of skill and care that the trader may 

reasonably be expected to exercise in respect of consumers”. In contrast to 

the general law, S. 74 CPA is not based on the principle of front-line liability. 

S. 74 CPA seems to open up the possibility that retailers and manufacturers 

can be made jointly and severally liable when they sell defective products to 

consumers or that consumers can pick their plaintiffs in such cases. This will 

be particularly advantageous in cases where insolvency or other chance 

events might make recovery impossible.

Where there are a number of traders in the distribution chain, a consumer 

may have a cause of action against all of them, regardless of their moral

to draw a distinction in principle between an article that was useless or valueless and one that suffered 
from a defect that would render it dangerous in use but that was discovered by the purchaser in time to 
avert any possibility of injury. The purchaser might incur expense in putting right the defect or, more 
probably, discard the article. In either case, however, the loss was purely economic.

In Doran v. Delany [1998] 2 ILRM  1, the solicitor representing the vendor of a property was held 
liable to the purchaser of that property, when he had misled the purchaser as to whether there were any 
problems with the title of that property. Keane J held that “while the primary duty of the solicitor acting 
for the vendor in circumstances such as arose here is under common law and by virtue of contract, to 
protect his own client, that obligation is perfectly consistent with the existence of a duty of care in 
certain circumstances to the purchaser.” There are no cases in Ireland in which the question of whether 
an estate agent owes duties to the purchaser of a house has been considered.
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responsibility, since the commission of a prohibited act or practice is not 

predicated on intent. For example, where a misleading statement is marked 

on a product by a manufacturer and the product is channelled through a 

number of traders before being ultimately sold to consumer, a consumer 

would appear to have a cause of action against each trader in that distribution 

chain. This contrasts with criminal cases where a trader would have the 

defence that the “commission of the offence was due to a mistake or the 

reliance on information supplied to the accused”. In civil cases, the law of 

contribution and the negotiation of contracts will be left to determine how 

losses fall within the commercial chain.

The Importance of Causation

In light of the liberal scope of the CPA and the flexibility of some of its 

prohibitions, it is easy to see how the creation of a statutory right of action for 

damages could be viewed as opening Pandora’s box and encouraging 

speculative and vexatious claims.^^ Equally, it is important to stress that the 

mere possibility that a prohibited act or practice might have induced a course 

of action by the consumer should never of itself lead to liability being attached 

under s. 74 CPA. In order to recover damages, it must be pleaded and 

proved to be causally related to the contravention. In formulating a test of 

causation it is anticipated that the courts will prescribe an appropriate rule of 

remoteness, fixing a limit beyond which damage will not be recoverable, even 

though damage may result either directly or consequentially from the unlawful 

acts of the defendant. One would expect that the development of such 

causation rules in the context of S. 74 CPA, will mean that the recovery of 

damages will be limited to cases where there is a tangible connection 

between a prohibited commercial practice and the resultant damage. It seems 

unlikely that advertising or general marketing, divorced from the contractual 

context, would ever give rise to an award of damages under S. 74 CPA,

See, further, Bradgate and Twigg Flesner, “Expanding the Boundaries of Liabihty for Quahty 
Defects”, (2002) JCP 345-377.

This is detailed as one of the reasons why the U.K chose not to give consumers a right of action in 
damages for breaches of the UCPD. See, Implementation o f the Unfair Commercial Practices Directive: 
Government Response to the consultation on draft Consumer Protection from Unfair Trading 
Regulations, (BERR, February 2008) http://www.berr.gov.uk/files/file44300.pdf.
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whatever the theoretical possibilities.

PART III: THE IMPORTANCE OF THE DEFINTION OF CONSUMER

The CPA therefore expands the ability of the NCA to secure compensation for 

consumers who have been “aggrieved” by an unfair practice as well as 

expanding on the causes of action that consumers themselves will have in 

such circumstances. It seems probable that the definition of “consumer” will 

become important, as individuals will seek to argue that they are “consumers” 

in order to avail of the more advantageous facilities for redress available 

under the CPA. Under S. 2 of the CPA “consumer” is defined as “a natural 

person (whether in the State or not) who is acting for purposes unrelated to 

the person’s trade, business or profession.” This definition, which contrasts 

with the definition of “dealing as a consumer” contained in S.3 SGSSA 1980^'*, 

is almost identical to that contained in the UCPD^® and must be construed in 

accordance with that definition.

An important aspect of the definition of consumer in the CPA is the equation 

of a consumer to a ‘natural person’.̂ ® Consequently, this precludes a legal 

person, for example a limited company, from acting as a consumer for the 

purposes of the CPA. In this respect, it is notable that the ECJ have given a 

narrow interpretation to the definition of consumer under analogous provisions 

of other directives. In Di Pinto^^ the ECJ held that a trader who was

Pursuant to Section 3 (1) of this Act" A party to a contract is said to deal as consumer in relation to 
another party if— ( a ) he neither makes the contract in the course of a business nor holds himself out 
as doing so, and ( b ) the other party does make the contract in the course of a business, and ( c ) the 
goods or services supplied under or in pursuance of the contract are of a type ordinarily supplied for 
private use or consumption.” This definition of consumer laid down in the Sale of Goods and Supply of 
Services Act 1980 contrasts with that laid down in the CPA in three ways. First, under the CPA a 
person will be treated as a consumer even if  the goods are not those ordinarily supplied for private use 
or consumption. In this respect the CPA is broader than the SGSSA. Secondly, the protection of the 
CPA is restricted to natural persons, whereas a corporate entity can come within the meaning of the 
term “dealing as consumer” for the purposes of the SGSSA, provided it meets the criteria set out in 
section 3(1 )(a) to (c) of same. In this respect the definition is narrower than existing that contained in 
the CPA. Thirdly, there are no restriction under the CPA which precluding someone buying at an 
auction to be a consumer.

Under Article 2 (a) UCPD "consumer" means any natural person who, in commercial practices 
covered by this Directive, is acting for purposes which are outside his trade, business, craft or 
profession’

C-541/99 Cape SNC v. Idealservice Sri [2001] ECR 1-9049.
C- 361/89 (1991) ECR I-l 189.
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canvassed with a view to the conclusion of an advertising contract concerning 

the sale of his business was not to be regarded as a consumer protected by 

Council Directive 85/577 in respect of contracts negotiated away from 

business premises. This was because:

[Tjhe criterion for the application of protection lies in the connection between 

the transactions which are the subject of the canvassing and the professional 

activity of the trader: the latter may claim that the directive is applicable only if 

the transaction in respect of which he is canvassed lies outside his trade or 

profession.... Acts which are preparatory to the sale of a business... are 

connected with the professional activity of the trader... they are managerial 

acts performed for the purpose of satisfying requirements other than the 

family or personal requirements of the trader.^®

Further, a guarantor will only be able to rely on the CPA in limited 

circumstances. In Bayerische Hypothekenbank \/ Edgar Dietzinger^^ it was 

held that a contract of guarantee entered into by a natural person, acting 

outside his trade, business or profession, did not come within the scope of 

Directive 85/577/EEC where he guaranteed the repayment of a debt 

contracted by another person who, for his part, was acting in the course of his 

trade and profession. Rather, for a such a contract to fall within the scope of 

the legislation, not only must the guarantor be acting outside the scope of his 

trade in entering the contract, the contract of guarantee must be ancilliary to a 

contract in which a consumer assumes obligations towards a trader with a 

view to obtaining goods or services from him.

‘Mixed users’ have also found it difficult to rely on European consumer 

legislation. In circumstances where there is a grey area as to whether a 

person is acting as a consumer or a trader when purchasing or using a 

product, that person will be assumed to be a trader unless the use to which 

the product is put is only minimally connected to his trade. In Johann Gruber v 

Bay Wa AG Mr Grubet^°, the plaintiff, an Austrian farmer who lived on the

Ibid., at paragraphs 15-16.
Case C-45/96, Bayerische Hypothekenbank v Edgar Dietzinger [1998] ECR 1 1199.
C-464/01 [2005] I ECR 2005 439.
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German border, used 60% of the floor area of his farm for residential 

purposes. Following a contractual dispute with the defendant, a German 

company, he sought to rely on Article 13 of the Brussels Convention (which 

allows for special rules of jurisdiction to attach to certain consumer 

contracts)®^ in order to bring proceedings in an Austrian court.

Although it ultimately remitted the case back to the Austrian Court for 

determination, the ECJ gave a restrictive interpretation of the notion of a 

consumer contract in respect of cases involving traders engaged in activities 

which are partly business and partly private. Firstly, it recalled that the rules 

of jurisdiction contained in Article(s) 13 (to 15) of the Brussels Convention 

derogated from the general principle that jurisdiction should lie in the State in 

which the defendant is domiciled. It held that the provision was to be strictly 

interpreted.®^ The ECJ held that the benefit of Article 13 could not be relied on 

by a person who concluded a contract for a purpose which is only partly 

concerned with his trade or profession. Even where a contract had a dual 

purpose, of which the consumer purpose was predominant. Article 13 may not 

be applicable.®^ However, it would be othenwise where the link between the 

contract and the trade or profession of the person concerned was so slight as 

to be marginal and, therefore, had only a negligible role in the context of the 

product in respect of which the contract was concluded. This question had to 

be considered in its entirety.®"^ For that purpose, national courts should not 

only take into consideration the content, nature and purpose of the contract, 

but also the objective circumstances in which it was concluded.®®

Article 13 of Brussels Convention defines a consumer contract as “a contract concluded by a person 
for a purpose which can be regarded as being outside his trade or profession”.

C-464/01, at paragraph 32.
Ibid., at paragraph 42.
Ibid., at paragraph 39. The Court held that this restrictive interpretation of the notion of a consumer 

was butrussed by the fact that the definition of the notion of consumer in Article 13 of the Brussels 
Convention was worded in clearly restrictive terms, using a negative turn of phrase (contract concluded 
... for a purpose ...outside [the] trade or profession')-

In this respect, there was no need to determine whether the other party to the contract could have 
been aware of the business purpose unless the person who claims the capacity of consumer behaved in 
such a way as to give the other party to the contract the legitimate impression that he was acting for the 
purposes of his business. This could occur
“ where an individual orders, without giving further information, items which could in fact be used for 
his business, or uses business stationery to do so, or has goods delivered to his business address, or 
mentions the possibility of recovering value added tax.” (at paragraph 52)
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PART IV: CONCLUSION

In contrast to what the title of this chapter suggests, the CPA neither creates a 

framework for class actions, nor does it signal the end of the common law as 

it relates to consumers. S. 73 CPA and S. 81 CPA may go some way in 

facilitating redress for a collective of consumers, but these provisions do not 

go far enough. The statutory cause of action in the CPA will complement and 

supplement pre-existing private law rights, rather than destroy them.

Notwithstanding the fact that the CPA is primarily focused on protecting 

consumers through the regulatory control of unfair commercial practices, its 

provisions respecting consumer redress are significant. In particular, it is 

difficult to see how the statutory causes of action for consumers in S. 74 CPA 

will have anything but a profound effect on Irish private law. S.74 CPA 

extends the types of situations in which consumers can recover damages as 

well as the circle of traders from whom damages can be recovered.

397



CONCLUSION

The rationale for regulating the consumer marketplace is disputed. In 

particular, the extent to which consumer law should be underpinned by 

equitable considerations remains a divisive question. Yet, in the debate 

about the core features of a paradigm regulatory framework, certain matters 

are beyond contention. At a minimum, the law should aim to prevent market 

failure and encourage market transparency; any legal framework should be 

clear and readily understandable; breach of the law should result in the 

application of sanctions which are proportionate and dissuasive and there 

should be practical and effective ways by which consumers can secure 

redress.

Judged against these criteria, the previous law regulating commercial 

practices in Ireland scored relatively poorly. One major problem was its 

piecemeal nature. Commercial practices were principally regulated by the 

Merchandise Marks Act 1887 (“ the MMA”), yet legal practitioners, consumers 

and traders were required to refer back and forth between the MMA and 

amending legislation in order to properly understand the law. The problems 

did not only relate to the patchwork form of the law. In addition to being 

difficult to understand and access, the legal framework was not kept fully up to 

date with developments in marketing practices and there were a number of 

gaps and inconsistencies in the law, some of which were problematical. 

Moreover, the enforcement provisions in place to deal with violators of 

consumer law were outmoded, undermining the deterrent effect of the law.

Reform of the law in Ireland regulating commercial practices was long 

overdue. Yet proposals to reform the law at a domestic level were overtaken 

by events occurring at a European level eventually resulting in the adoption of 

the Unfair Commercial Practices Directive (“the UCPD”). From a European 

policy perspective, it can be plausibly argued that the enactment of the UPCD 

was more of a response to concerns about integrating European markets then 

a response to concerns relating to the enhancement of legal protection for
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European consumers. The use of maximum harmonisation in the UCPD, in 

particular, had arguably more to do with furthering the internal market than 

with ensuring a “high level of consumer protection”.

However, the paradox is that, from an Irish perspective, the implementation of 

the UCPD through the Consumer Protection Act 2007 (“the CPA”) has 

enhanced the way in which trade practices are regulated in Ireland in a 

number of respects. One beneficial effect of implementing the UCPD in 

Ireland is that it has led to the patchwork of legislation regulating unfair 

commercial practices being swept away and replaced by an overarching 

regulatory framework.

In general terms, Irish law in this area fell into an efficiency model of 

consumer law. Yet it often failed to fulfil that objective and the implementation 

of the UCPD improves the law from an efficiency perspective. The inflexible, 

form-based regulation of misleading commercial practices, as exemplified by 

the MMA, has been replaced by more flexible and open-textured regulation, 

which takes an “effects based” approach aimed clearly at protecting markets 

from failure. Overall, unscrupulous traders are likely to have more difficulties 

circumventing the CPA than they had in circumventing previous legislation in 

this area. Furthermore, by updating the penalties applicable and enforcement 

machinery available to the NCA, the CPA enhances the regulatory deterrent 

required to discourage commercial practices that give rise to market failure.

Part II of this thesis argued that many of the changes effected by the 

implementation of the UCPD into Irish law come from within the status quo. 

Yet the CPA also contains a number of novel features. It allows for business 

to consumer commercial practices to be reviewed ex-post facto on general 

grounds of unfairness: it puts an obligation on businesses to disclose 

“material information” to consumers prior to the conclusion of consumer 

transactions; it gives consumers who suffer loss as a result of an unfair 

commercial practice a right of action in damages, thereby significantly 

increasing the private law rights available under the common law and statute 

and it gives traders who comply with the provisions of the CPA the right to 
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take injunctive action against those traders who don't, effectively creating an 

“unfair competition” law not dissimilar to that which has been in operation in 

Germany for nearly one hundred years. It will be intriguing to see how these 

provisions, reflecting concepts more familiar to civil-law lawyers than 

common-law lawyers, are applied in practice. It has been argued in this thesis 

that, on balance, these provisions move Irish consumer law fonward from an 

efficiency perspective. Successfully incorporating these civil law concepts into 

Irish law will nonetheless be a challenge. Applied carefully, these provisions 

have the potential to enhance competition for the benefit of consumers; 

applied haphazardly they have the potential to undermine it.

Yet some problems have already arisen in implementing the UCPD into Irish 

law and others may arise in the future. A number of the provisions of the 

UCPD are convoluted, unclear or are otherwise drafted in a way that is 

inconsistent with the approach generally taken in Irish law towards legislation 

of this nature. The list of ‘blacklisted’ commercial practices contained in Annex 

I of the UCPD provides the most striking example of drafting which is 

problematic from an Irish perspective. In transposing the UCPD, the CPA 

attempts, largely successfully, to bring out the ‘spirit’ of the directive in a more 

comprehensible manner. Yet, maximum harmonisation constrained the ability 

to recast the UCPD more generally in a manner that would ensure its 

effectiveness in a domestic context. It remains to be seen whether the 

shortcomings of the UCPD is drafted will inhibit the successful prosecution of 

traders for breaches of the CPA, particularly in respect of breaches which 

have been made criminal offences.

Another concern relates to the unclear scope and the ambiguous deregulatory 

effects of the UCPD. In spite of the plethora of legislation repealed by its 

implementation, questions remain about the compatibility of a number pieces 

of domestic legislation with the UCPD. This thesis has examined the awkward 

overlap between the UCPD and domestic provisions relating to pre- 

contractual information disclosure, harassment, fraud and the performance of 

contractual obligations. It cannot be discounted that the ambiguous scope of
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the UCPD may be used to strike a blow against other pieces of domestic 

legislation.

The use of maximum harmonisation in the UCPD gives rise to other worries 

from an Irish perspective. In particular, the harmonising effect of the UCPD 

seems to constrain the ability to proportionately regulate the next generation 

of unfair commercial practices at a national level. The doctrine of pre-emption 

dictates that national authorities have ceded regulatory autonomy to the 

European Community in respect of the matters covered by the UCPD. The 

pre-emptive effect of Articles 5 and 7 of the UCPD may cause particular 

difficulties in an Irish context. In theory, it appears that, absent legislation at a 

European level, in dealing with future ‘unfair’ practices or future information 

deficits in specific markets, Ireland will have to rely on the broadly worded 

provisions contained in Articles 5 and 7 of the UCPD. In theory, Ireland has 

lost the ability to supplement these provisions with specific prohibitions, 

placing more detailed obligations on traders underpinned by criminal 

sanctions. Practically, if not constitutionally. Article 5 and Article 7 UCPD were 

too open-ended to be supported by criminal sanctions. At the same time, 

specific manifestations of practices falling within the scope of these provisions 

may require regulation by way of criminal law. Maximum harmonisation may 

fetter the ability to provide for such regulation.

In the same vein as the UCPD, the CPA deals largely with consumer law of a 

regulatory nature. The CPA does a little to facilitate redress in situations 

where the collective interests of consumers have been infringed. The 

introduction of a right of action in damages for breaches of the CPA extends 

the situations in which consumers can get financial redress from traders who 

engage in unfair practices. Nevertheless, the need for a more fundamental 

reform of consumer contract law remains, as does the need to improve 

access to justice for consumers.

Overall, however, the enactment CPA is a welcome step in the path of 

reforming consumer law in Ireland. The precise effects of the UCPD on Irish 

law remain unclear at this juncture. But there can be no doubt that the 
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implementation of the UCPD into Irish law has appreciably improved the way 

in which unfair commercial practices are regulated in Ireland. Moreover, the 

process of reform seems to be gathering pace. In October 2008, the 

Department of Enterprise, Trade and Employment began the process of 

reviewing domestic sale of goods legislation. Concrete proposals from the 

European Commission on the reform of the consumer acquis and on 

consumer collective redress are also expected in the very near future. These 

are exciting times for consumer lawyers in Ireland.
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DIRECTIVE 2005/29/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 11 May 2005
concerning imfair business-to-consumer commercial practices in the internal market and amending 
Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC o f the European 
Parliament and o f the Council and Regulation (EC) No 2006/2004 of the European Parliament and of

the Council 
(‘Unfair Commercial Practices Directive’)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO
PEAN UNION,

Having regard to the Treaty establishing the European Commu
nity, and in particular Article 95 thereof,

advertising. Council Directive 84/450/EEC of 10 Septem
ber 1984 concerning misleading and comparative adver
tising (’) establishes minimum criteria for harmonising 
legislation on misleading advertising, but does not prevent 
the Member States from retaining or adopting measures 
which provide more extensive protection for consumers. 
As a result. Member States’ provisions on misleading adver
tising diverge significantly.

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and 
Social Committee ('),

Acting in accordance with the procedure laid down in Article 251 
of the Treaty (̂ ),

Whereas:

(4) These disparities cause uncertainty as to which national 
rules apply to unfair commercial practices harming con
sumers’ economic interests and create many barriers affect
ing business and consumers. These barriers increase the 
cost to business of exercising internal market freedoms, in 
particular when businesses wish to engage in cross border 
marketing, advertising campaigns and sales promotions. 
Such barriers also make consumers uncertain of their 
rights and undermine their confidence in the internal 
market.

(1) Article 153(1) and (3)(a) of the Treaty provides that the 
Community is to contribute to the attainment of a high 
level of consumer protection by the measures it adopts 
pursuant to Article 9 5 thereof

(2) In accordance with Article 14(2) of the Treaty, the internal 
market comprises an area without internal frontiers in 
which the free movement of goods and services and free
dom of establishment are ensured. The development of fair 
commercial practices within the area without internal fron
tiers is vital for the promotion of the development of cross- 
border activities.

(3) The laws of the Member States relating to unfair commer
cial practices show marked differences which can generate 
appreciable distortions of competition and obstacles to the 
smooth functioning of the internal market. In the field of

(1) OJ C 108, 30.4.2004, p. 81.
(̂ ) Opinion o f  the European Parliament o f  20 April 2004 (O) C 104 E, 

30.4.2004, p. 260), Council Com m on Position o f  15 Novem ber 2004 
(OJ C 38 E, 15.2.2005, p. 1), Position o f  the European Parliament o f 
24 February 2005 (not yet published in the Official Journal) and Coun
cil Decision o f 12 April 2005.

(5) In the absence of uniform rules at Community level, 
obstacles to the free movement of services and goods 
across borders or the freedom of establishment could be 
justified in the light of the case-law of the Court of Justice 
of the European Communities as long as they seek to pro
tect rccognised public interest objectives and arc propor
tionate to those objectives. In view of the Community’s 
objectives, as set out in the provisions of the Treaty and in 
secondary Community law relating to freedom of move
ment, and in accordance with the Commission’s policy on 
commercial communications as indicated in the Commu
nication from the Commission entitled The follow-up to 
the Green Paper on Commercial Communications in the 
Internal Market’, such obstacles should be eliminated. 
These obstacles can only be eliminated by establishing uni
form rules at Community level which establish a high level 
of consumer protection and by clarifying certain legal con
cepts at Community level to the extent necessary for the 
proper functioning of the internal market and to meet the 
requirement of legal certainty.

(’) OJ L 250, 19.9.1984, p. 17. Directive as am ended by Directive 
97/55/EC o f the European Parliament and o f  the Council (OJ L 290, 
23 .10 .1997, p. 18).
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(6) This Directive therefore approximates the laws of the 
Member States on unfair commercial practices, including 
unfair advertising, which directly harm  consum ers’ eco
nom ic interests and thereby indirectly harm  the economic 
interests o f legitimate competitors. In line with the prin
ciple o f proportionality, this Directive protects consumers 
from the consequences o f such unfair commercial prac
tices where they are material but recognises that in some 
cases the im pact on consum ers m ay be negligible. It nei
ther covers no r affects the national laws on unfair com 
mercial practices which harm  only com petitors’ economic 
interests o r which relate to  a transaction between traders: 
taking full account o f the principle o f subsidiarity. Mem
ber States will continue to be able to  regulate such prac
tices, in conformity with Community law, if they choose to 
do so. Nor does this Directive cover or affect the provisions 
o f Directive 84/450/EEC on advertising which misleads 
business but which is no t misleading for consumers and on 
comparative advertising. Further, this Directive does not 
affect accepted advertising and marketing practices, such as 
legitimate product placement, brand differentiation or the 
offering o f incentives which m ay legitimately affect con
sum ers’ perceptions o f products and influence their behav
iour w ithout impairing the consum er’s ability to make an 
informed decision.

(7) This Directive addresses commercial practices directly 
related to influencing consum ers’ transactional decisions in 
relation to  products. It does no t address commercial prac
tices carried out primarily for other purposes, including for 
example commercial com m unication aimed at investors, 
such as annual reports and corporate prom otional litera
ture. It does no t address legal requirements related to  taste 
and decency which vary widely am ong the Member States. 
Commercial practices such as, for example, commercial 
solicitation in the streets, may be undesirable in Member 
States for cultural reasons. Member States should accord
ingly be able to  continue to ban commercial practices in 
their territory, in conformity with Community law, for rea
sons o f taste and decency even where such practices do not 
limit consum ers’ freedom of choice. Full account should be 
taken of the context o f the individual case concerned in 
applying this Directive, in particular the general clauses 
thereof.

consumers, m ay hurt com petitors and business customea 
The Commission should carefully examine the need for 
Com m unity action in the field o f unfair competition 
beyond the remit o f this Directive and, if necessary, make 
a legislative proposal to  cover these other aspects of unfair 
competition.

(9) This Directive is w ithout prejudice to  individual actions 
brought by those w ho have been harmed by an unfair 
commercial practice. It is also w ithout prejudice to Com
m unity and national rules on contract law, on intellectual 
property rights, on the health and safety aspects of prod
ucts, on conditions o f establishment and authorisation 
regimes, including those rules which, in conformity with 
Comm unity law, relate to gambling activities, and to Com
m unity com petition rules and the national provisions 
im plementing them. The Member States will thus be able 
to  retain o r introduce restrictions and prohibitions of com
mercial practices on grounds of the protection of the 
health and safety o f consum ers in their territory wherever 
the trader is based, for example in relation to alcohol, 
tobacco or pharmaceuticals. Financial services and immov
able property, by reason o f their complexity and inherent 
serious risks, necessitate detailed requirements, including 
positive obligations on traders. For this reason, in the field 
o f financial services and immovable property, this Direc
tive is w ithout prejudice to  the right o f Member States to 
go beyond its provisions to protect the economic interests 
o f consumers. It is not appropriate to  regulate here the cer
tification and indication o f the standard of fineness of 
articles o f precious metal.

(10) It is necessary to  ensure that the relationship between 
this Directive and existing Comm unity law is coherent, 
particularly where detailed provisions on unfair commer
cial practices apply to  specific sectors. This Directive there
fore amends Directive 84/450/EEC, Directive 97/7/EC of 
the European Parliament and of the Council of 20 May 
1997 on the protection o f consum ers in respect of dis
tance contracts ('), Directive 98/27/EC of the European 
Parliament and o f the Council o f 19 May 1998 on injunc
tions for the protection o f consum ers’ interests (-) and 
Directive 2002/65/EC o f the European Parliament and of 
the Council o f 23 September 2002 concerning the dis
tance m arketing o f consum er financial services (’). This 
Directive accordingly applies only in so far as there are no

(8) This Directive directly protects consum er econom ic
interests from unfair business-to-consum er commercial _____________
practices. Thereby, it also indirectly protects legitimate jij q j  ̂ 144, 4.6.1997, p. 19. Directive as amended by Directivt
businesses from their com petitors w h o do not play by the 2002/65/EC (OJ L 271, 9.10.2002, p. 16).
rules in this Directive and thus guarantees fair com petition p) o j  L 166, 11.6.1998, p. 51. Directive as last amended by Directivt
in fields coordinated by it. It is understood that there are 2002/65/EC.
other commercial practices which, although not harming (’) O) L 271, 9.10.2002, p. 16.
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specific Community law provisions regulating specifi- 
caspects ofunfair commercial practices, such as informa
tion requirements and rules on the way the information is 
presented to the consumer. It provides protection for con
sumers where there is no specific sectoral legislation at 
Community level and prohibits traders from creating a 
false impression of the nature of products. This is particu
larly important for complex products with high levels of 
risk to consumers, such as certain financial services prod
ucts. This Directive consequently complements the Com
munity acquis, which is applicable to commercial practices 
harming consumers’ economic interests.

(11) The high level of convergence achieved by the approxima
tion of national provisions through this Directive creates a 
high common level of consumer protection. This Directive 
establishes a single general prohibition of those unfair 
commercial practices distorting consumers’ economic 
behaviour. It also sets rules on aggressive commercial prac
tices, which are currently not regulated at Community 
level.

(12) Harmonisation will considerably increase legal certainty 
for both consumers and business. Both consumers and 
business will be able to rely on a single regulatory frame
work based on clearly defined legal concepts regulating all 
aspects of unfair commercial practices across the EU. The 
effect will be to eliminate the barriers stemming from the 
fragmentation of the rules on unfair commercial practices 
harming consumer economic interests and to enable the 
internal market to be achieved in this area.

(13) In order to achieve the Community’s objectives through 
the removal of internal market barriers, it is necessary to 
replace Member States’ existing, divergent general clauses 
and legal principles. The single, common general prohibi
tion established by this Directive therefore covers unfair 
commercial practices distorting consumers’ economic 
behaviour. In order to support consumer confidence the 
general prohibition should apply equally to unfair com
mercial practices which occur outside any contractual rela
tionship between a trader and a consumer or following the 
conclusion of a contract and during its execution. The gen
eral prohibition is elaborated by rules on the two types of 
commercial practices which are by far the most common, 
namely misleading commercial practices and aggressive 
commercial practices.

(14) It is desirable that misleading commercial practices cover 
those practices, including misleading advertising, which by 
deceiving the consumer prevent him from making an 
informed and thus efficient choice. In conformity with the 
laws and practices of Member States on misleading adver
tising, this Directive classifies misleading practices into 
misleading actions and misleading omissions. In respect of 
omissions, this Directive sets out a limited number of key 
items of information which the consumer needs to make 
an informed transactional decision. Such information will 
not have to be disclosed in all advertisements, but only 
where the trader makes an invitation to purchase, which is 
a concept clearly defined in this Directive. The ftill har
monisation approach adopted in this Directive does not 
preclude the Member States from specifying in national 
law the main characteristics of particular products such as, 
for example, collectors’ items or electrical goods, the omis
sion of which would be material when an invitation to pur
chase is made. It is not the intention of this Directive to 
reduce consumer choice by prohibiting the promotion of 
products which look similar to other products unless this 
similarity confuses consumers as to the commercial origin 
of the product and is therefore misleading. This Directive 
should be without prejudice to existing Community law 
which expressly affords Member States the choice between 
several regulatory options for the protection of consumers 
in the field of commercial practices. In particular, this 
Directive should be without prejudice to Article 13(3) of 
Directive 2002/58/EC of the European Parliament and of 
the Council of 12 July 2002 concerning the processing of 
personal data and the protection of privacy in the elec
tronic communications sector (’).

(15) Where Community law sets out information requirements 
in relation to commercial communication, advertising and 
marketing that information is considered as material under 
this Directive. Member States will be able to retain or add 
information requirements relating to contract law and hav
ing contract law consequences where this is allowed by the 
minimum clauses in the existing Community law instru
ments. A non-exhaustive list of such information require
ments in the aquis is contained in Annex II. Given the full 
harmonisation introduced by this Directive only the infor
mation required in Community law is considered as mate
rial for the purpose of Article 7(5) thereof Where Member 
States have introduced information requirements over and 
above what is specified in Community law, on the basis of 
minimum clauses, the omission of that extra information 
will not constitute a misleading omission under this Direc
tive. By contrast Member States will be able, when allowed 
by the minimum clauses in Community law, to maintain 
or introduce more stringent provisions in conformity with 
Community law so as to ensure a higher level of protec
tion of consumers’ individual contractual rights.

(') OJL 201,31.7.2002, p. 37.



1 1 .6 .2 0 0 5  I  EN I Official Journal o f the European Union L 149/25

(16) The provisions on aggressive commercial practices should 
cover those practices which significantly im pair the con
sum er’s freedom o f choice. Those are practices using 
harassment, coercion, including the use o f physical force, 
and undue influence.

(17) It is desirable that those commercial practices which are in 
all circumstances unfair be identified to  provide greater 
legal certainty. Annex I therefore contains the full list o f all 
such practices. These are the only commercial practices 
which can be deemed to be unfair w ithout a case-by-case 
assessment against the provisions o f Articles 5 to  9. The 
list m ay only be modified by revision o f the Directive.

(18) It is appropriate to protect all consumers from unfair com 
mercial practices; however the Court o f Justice has found 
it necessary in adjudicating on advertising cases since the 
enactm ent o f Directive 84/450/EEC to examine the effect 
on a notional, typical consumer. In line with the principle 
o f proportionality, and to  perm it the effective application 
o f the protections contained in it, this Directive takes as a 
benchm ark the average consumer, w ho is reasonably well- 
informed and reasonably observant and circumspect, tak
ing into  account social, cultural and linguistic factors, as 
interpreted by the Court o f Justice, but also contains pro
visions aimed at preventing the exploitation of consumers 
whose characteristics make them  particularly vulnerable to 
unfair commercial practices. W here a commercial practice 
is specifically aimed at a particular group o f consumers, 
such as children, it is desirable that the im pact o f the com 
mercial practice be assessed from the perspective o f the 
average m em ber o f that group. It is therefore appropriate 
to  include in the list o f practices which are in all circum
stances unfair a provision which, w ithout imposing an out
right ban on advertising directed at children, protects them  
from direct exhortations to  purchase. The average con
sumer test is no t a statistical test. National courts and 
authorities will have to exercise their own faculty o f judge
m ent, having regard to  the case-law of the Court o f Justice, 
to  determine the typical reaction of the average consum er 
in a given case.

(19) W here certain characteristics such as age, physical or m en
tal infirmity or credulity make consumers particularly sus
ceptible to  a commercial practice or to  the underlying 
product and the econom ic behaviour only o f such con
sumers is likely to  be distorted by the practice in a way that 
the trader can reasonably foresee, it is appropriate to  
ensure that they are adequately protected by assessing the 
practice from the perspective o f the average m em ber o f 
that group.

(20) It is appropriate to  provide a role for codes of conduct, 
which enable traders to  apply the principles of this Direc
tive effectively in specific economic fields. In sectors where 
there are specific m andatory requirements regulating the 
behaviour o f traders, it is appropriate that these will also 
provide evidence as to the requirements of professional 
diligence in that sector. The control exercised by code 
owners at national o r Comm unity level to eliminate unfair 
commercial practices may avoid the need for recourse to 
administrative o r judicial action and should therefore be 
encouraged. W ith the aim o f pursuing a high level of con
sum er protection, consum ers’ organisations could be 
informed and involved in the drafting o f codes of conduct

(21) Persons o r organisations regarded under national law as 
having a legitimate interest in the m atter must have legal 
remedies for initiating proceedings against unfair commer
cial practices, either before a court o r before an adminis
trative authority w hich is com petent to  decide upon 
complaints o r to  initiate appropriate legal proceedings. 
While it is for national law to determine the burden of 
p ro o f it is appropriate to  enable courts and administrative 
authorities to  require traders to  produce evidence as to the 
accuracy o f factual claims they have made.

(22) It is necessary that Member States lay down penalties for 
infringements o f the provisions o f this Directive and they 
m ust ensure that these are enforced. The penalties must be 
effective, proportionate and dissuasive.

(23) Since the objectives o f this Directive, namely to eliminate 
the barriers to the functioning o f the internal market 
represented by national laws on unfair commercial prac
tices and to  provide a high com m on level of consumer 
protection, by approximating the laws, regulations and 
administrative provisions o f the Member States on unfair 
commercial practices, cannot be sufficiently achieved by 
the Member States and can therefore be better achieved at 
Com m unity level, the Comm unity may adopt measures, in 
accordance with the principle o f subsidiarity as set out in 
Article 5 of the Treaty. In accordance with the principle of 
proportionality, as set out in that Article, this Directive 
does no t go beyond w hat is necessary in order to eliminate 
the internal market barriers and achieve a high common 
level o f consum er protection.

(24) It is appropriate to  review this Directive to  ensure that bar
riers to  the internal market have been addressed and a high 
level o f consum er protection achieved. The review could 
lead to  a Commission proposal to  amend this Directive, 
which may include a limited extension to  the derogation in
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Article 3(5), and/or amendments to other consumer pro
tection legislation reflecting the Commission’s Consumer 
Policy Strategy commitment to review the existing acquis in 
order to achieve a high, common level of consumer 
protection.

(e) ‘to materially distort the economic behaviour of consumers’ 
means using a commercial practice to appreciably impair the 
consumer’s ability to make an informed decision, thereby 
causing the consumer to take a transactional decision that he 
would not have taken otherwise;

(2 5) This Directive respects the fundamental rights and observes 
the principles recognised in particular by the Charter of 
Fundamental Rights of the European Union,

HAVE ADOPTED THIS DIRECTIVE:

(f) ‘code of conduct’ means an agreement or set of rules not 
imposed by law, regulation or administrative provision of a 
Member State which defines the behaviour of traders who 
undertake to be bound by the code in relation to one or more 
particular commercial practices or business sectors;

CHAPTER 1 (g)

GENERAL PROVISIONS

‘code owner’ means any entity, including a trader or group of 
traders, which is responsible for the formulation and revision 
of a code of conduct and/or for monitoring compliance with 
the code by those who have undertaken to be bound by it;

A rticle 1 

Purpose

The purpose of this Directive is to contribute to the proper func
tioning of the internal market and achieve a high level of con
sumer protection by approximating the laws, regulations and 
administrative provisions of the Member States on unfair com
mercial practices harming consumers’ economic interests.

Article 2 

D efin itions

(h) ‘professional diligence’ means the standard of special skill and 
care which a trader may reasonably be expected to exercise 
towards consumers, commensurate with honest market prac
tice and/or the general principle of good faith in the trader’s 
field of activity;

(i) ‘invitation to purchase’ means a commercial communication 
which indicates characteristics of the product and the price 
in a way appropriate to the means of the commercial com
munication used and thereby enables the consumer to make 
a purchase;

For the purposes of this Directive:

(a) ‘consumer’ means any natural person who, in commercial 
practices covered by this Directive, is acting for purposes 
which are outside his trade, business, craft or profession;

(j) ‘undue influence’ means exploiting a position of power in 
relation to the consumer so as to apply pressure, even with
out using or threatening to use physical force, in a way which 
significantly limits the consumer’s ability to make an 
informed decision;

(b) ‘trader’ means any natural or legal person who, in commer
cial practices covered by this Directive, is acting for purposes 
relating to his trade, business, craft or profession and anyone 
acting in the name of or on behalf of a trader;

(c) ‘product’ means any goods or service including immovable 
property, rights and obligations:

(k) ‘transactional decision’ means any decision taken by a con
sumer concerning whether, how and on what terms to pur
chase, make payment in whole or in part for, retain or 
dispose of a product or to exercise a contractual right in rela
tion to the product, whether the consumer decides to act or 
to refrain from acting;

(d) ‘business-to-consumer commercial practices’ (hereinafter also 
referred to as commercial practices) means any act, omission, 
course of conduct or representation, commercial communi
cation including advertising and marketing, by a trader, 
directly connected with the promotion, sale or supply of a 
product to consumers:

‘regulated profession’ means a professional activity or a 
group of professional activities, access to which or the pur
suit of which, or one of the modes of pursuing which, is con
ditional, directly or indirectly, upon possession of specific 
professional qualifications, pursuant to laws, regulations or 
administrative provisions.
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Article 3 

Scope

1. This Directive shall apply to unfair business-to-consumer 
commercial practices, as laid down in Article 5, before, during 
and after a commercial transaction in relation to a product.

2. This Directive is without prejudice to contract law and, in 
particular, to the rules on the validity, formation or effect of a 
contract.

3. This Directive is without prejudice to Community or 
national rules relating to the health and safety aspects of products.

4. In the case of conflict between the provisions of this Direc
tive and other Community rules regulating specific aspects of 
unfair commercial practices, the latter shall prevail and apply to 
those specific aspects.

5. For a period of six years from 12 June 2007, Member States 
shall be able to continue to apply national provisions within the 
field approximated by this Directive which are more restrictive or 
prescriptive than this Directive and which implement directives 
containing minimum harmonisation clauses. These measures 
must be essential to ensure that consumers are adequately pro
tected against unfair commercial practices and must be propor
tionate to the attainment of this objective. The review referred to 
in Article 18 may, if considered appropriate, include a proposal 
to prolong this derogation for a further limited period.

6. Member States shall notify the Commission without delay 
of any national provisions applied on the basis of paragraph 5.

7. This Directive is without prejudice to the rules determining 
the jurisdiction of the courts.

8. This Directive is without prejudice to any conditions of 
establishment or of authorisation regimes, or to the deontologi- 
cal codes of conduct or other specific rules governing regulated 
professions in order to uphold bigh standards of integrity on the 
part of the professional, which Member States may, in conformity 
with Community law, impose on professionals.

9. In relation to ‘financial services’, as defined in Directive 
2002/65/EC, and immovable property, Member States may 
impose requirements which are more restrictive or prescriptive 
than this Directive in the field which it approximates.

10. This Directive shall not apply to the application of the 
laws, regulations and administrative provisions of Member States 
relating to the certification and indication of the standard of fine
ness of articles of precious metal.

Article 4  

Internal market

Member States shall neither restrict the freedom to provide ser
vices nor restrict the free movement of goods for reasons falling 
within the field approximated by this Directive.

CHAPTER 2 

UNFAIR COMMERCIAL PRACTICES

Article 5

Prohibition of unfair commercial practices

1. Unfair commercial practices shall be prohibited.

2. A commercial practice shall be unfair if:

(a) it is contrary to the requirements of professional diligence,

and

(b) it materially distorts or is likely to materially distort die eco
nomic behaviour with regard to the product of the average 
consumer whom it reaches or to whom it is addressed, or of 
the average member of the group when a commercial prac
tice is directed to a particular group of consumers.

3. Commercial practices which are likely to materially distort 
the economic behaviour only of a clearly identifiable group of 
consumers who are particularly vidnerable to the practice or the 
underlying product because of their mental or physical infirmity, 
age or credulity in a way which the trader could reasonably be 
expected to foresee, shall be assessed from the perspective of the 
average member of that group. This is without prejudice to the 
common and legitimate advertising practice of making exagger
ated statements or statements which are not meant to be taien 
literally.
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4. In particular, commercial practices shall be unfair which:

(a) are misleading as set out in Articles 6 and 7,

or

(b) are aggressive as set out in Articles 8 and 9.

5. Annex I contains the list of those commercial practices 
which shall in all circumstances be regarded as unfair. The same 
single list shall apply in all Member States and may only be modi
fied by revision of this Directive.

S e c t i o n  1 

M i s l e a d i n g  c o m m e r c i a l  p r a c t i c e s

Article 6 

Misleading actions

1. A commercial practice shall be regarded as misleading if it 
contains false information and is therefore untruthful or in any 
way, including overall presentation, deceives or is likely to deceive 
the average consumer, even if the information is factually correct, 
in relation to one or more of the following elements, and in either 
case causes or is likely to cause him to take a transactional deci
sion that he would not have taken otherwise:

(a) the existence or nature of the product;

(b) the main characteristics of the product, such as its availabil
ity, benefits, risks, execution, composition, accessories, after
sale customer assistance and complaint handling, method 
and date of manufacture or provision, delivery, fitness for 
purpose, usage, quantity, specification, geographical or com
mercial origin or the results to be expected from its use, or 
the results and material features of tests or checks carried out 
on the product:

(c) the extent of the trader’s commitments, the motives for the 
commercial practice and the nature of the sales process, any 
statement or symbol in relation to direct or indirect sponsor
ship or approval of the trader or the product:

(d) the price or the manner in which the price is calculated, or 
the existence of a specific price advantage:

(f) the nature, attributes and rights of the trader or his agent, 
such as his identity and assets, his qualifications, status, 
approval, affiliation or connection and ownership of indus
trial, commercial or intellectual property rights or his awards 
and distinctions;

(g) the consumer’s rights, including the right to replacement or 
reimbursement under Directive 1999/44/EC of the European 
Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guar
antees ('), or the risks he may face.

2. A commercial practice shall also be regarded as misleading 
if, in its factual context, taking account of all its features and cir
cumstances, it causes or is likely to cause the average consumer 
to take a transactional decision that he would not have taken oth
erwise, and it involves:

(a) any marketing of a product, including comparative advertis
ing, which creates confusion with any products, trade marks, 
trade names or other distinguishing marks of a competitor;

(b) non-compliance by the trader with commitments contained 
in codes of conduct by which the trader has undertaken to be 
bound, where:

(i) the commitment is not aspirational but is firm and is 
capable of being verified.

and

(ii) the trader indicates in a commercial practice that he is 
bound by the code.

Article 7 

Misleading omissions

1. A commercial practice shall be regarded as misleading if, in 
its factual context, taking account of all its features and circum
stances and the limitations of the communication medium, it 
omits material information that the average consumer needs, 
according to the context, to take an informed transactional deci
sion and thereby causes or is likely to cause the average consumer 
to take a transactional decision that he would not have taken 
otherwise.

(e) the need for a service, part, replacement or repair; (') OJL 171, 7.7.1999, p. 12.
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2. It shall also be regarded as a misleading omission when, tak
ing account o f the matters described in paragraph 1, a trader hides 
or provides in an unclear, unintelligible, ambiguous or untimely 
m anner such material information as referred to  in that paragraph 
or fails to identify the commercial intent o f the commercial prac
tice if no t already apparent from the context, and where, in either 
case, this causes o r is likely to  cause the average consum er to take 
a transactional decision that he would no t have taken otherwise.

3. W here the medium used to  comm unicate the commercial 
practice imposes limitations of space or time, these limitations 
and any measures taken by the trader to  make the inform ation 
available to  consum ers by other means shall be taken into account 
in deciding w hether information has been omitted.

4. In the case o f an invitation to  purchase, the following infor
mation shall be regarded as material, if no t already apparent from 
the context:

(a) the main characteristics o f the product, to an extent appro
priate to the medium and the product;

(b) the geographical address and the identity o f the trader, such 
as his trading name and, where applicable, the geographical 
address and the identity o f the trader on whose behalf he is 
acting;

S e c t i o n  2 

A g g r e s s i v e  co m m erc ia l  pract ices

Article 8

Aggressive commercial practices

A commercial practice shall be regarded as aggressive if, in its fac
tual context, taking account o f all its features and circumstances, 
by harassment, coercion, including the use o f physical force, or 
undue influence, it significantly impairs o r is likely to significantly 
im pair the average consum er’s freedom of choice or conduct with 
regard to  the product and thereby causes him or is likely to cause 
him to take a transactional decision that he would not have taken 
otherwise.

Article 9

Use of harassmem, coercion and undue influence

In determining w hether a commercial practice uses harassment, 
coercion, including the use o f physical force, o r undue influence, 
account shall be taken of:

(c) the price inclusive of taxes, or where the nature o f the prod
uct means that the price cannot reasonably be calculated in 
advance, the m anner in which the price is calculated, as well 
as, where appropriate, all additional freight, delivery or postal 
charges or, where these charges cannot reasonably be calcu
lated in advance, the fact that such additional charges may be 
payable;

(a) its timing, location, nature o r persistence;

(b) the use o f threatening or abusive language or behaviour;

(d) the arrangements for payment, delivery, performance and the 
com plaint handling policy, if they depart from the require
ments o f professional diligence;

(c) the exploitation by the trader o f any specific misfortune or 
circumstance o f such gravity as to im pair the consumer’s 
judgement, o f which the trader is aware, to influence the con
sumer’s decision with regard to the product;

(e) for products and transactions involving a right oi withdrawal 
o r cancellation, the existence of such a right.

5. Information requirements established by Comm unity law 
in relation to  commercial com m unication including advertising 
or marketing, a non-exhaustive list o f w hich is contained in 
Annex II, shall be regarded as material.

(d) any onerous or disproportionate non-contractual barriers 
imposed by the trader where a consum er wishes to exercise 
rights under the contract, including rights to terminate a con
tract or to switch to  another product o r another trader;

(e) any threat to  take any action that cannot legally be taken.
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CHAPTER 3 

CODES OF CONDUCT

A rticle W

This Directive does not exclude the control, which Member States 
may encourage, of unfair commercial practices by code owners 
and recourse to such bodies by the persons or organisations 
referred to in Article 11 if proceedings before such bodies are in 
addition to the court or administrative proceedings referred to in 
that Article.

Recourse to such control bodies shall never be deemed the equiva
lent of foregoing a means of judicial or administrative recourse as 
provided for in Article 11.

CHAPTER 4 

HNAL PROVISIONS

1. Member States shall ensure that adequate and effective 
means exist to combat unfair commercial practices in order to 
enforce compliance with the provisions of this Directive in the 
interest of consumers.

Such means shall include legal provisions under which persons or 
organisations regarded under national law as having a legitimate 
interest in combating unfair commercial practices, including com
petitors, may:

(a) take legal action against such unfair commercial practices:

and/or

(b) bring such unfair commercial practices before an administra
tive authority competent cither to decide on complaints or to 
initiate appropriate legal proceedings.

It shall be for each Member State to decide which of these facili
ties shall be available and whether to enable the courts or admin
istrative authorities to require prior recourse to other estabhshed 
means of dealing with complaints, including those referred to in

Article 10. These facilities shall be available regardless of whether 
the consumers affected are in the territory of the Member State 
where the trader is located or in another Member State.

It shall be for each Member State to decide:

whether these legal facilities may be directed separately or 
jointly against a number of traders from the same economic 
sector;

and

(b) whether these legal facilities may be directed against a code 
owner where the relevant code promotes non-compliance 
with legal requirements.

2. Under the legal provisions referred to in paragraph 1, Mem
ber States shall confer upon the courts or administrative authori
ties powers enabling diem, in cases where they deem such 
measures to be necessary taking into account all the interests 
involved and in particular the public interest:

to order the cessation of, or to institute appropriate legal pro
ceedings for an order for the cessation of, unfair commercial 
practices;

or

(b) if the unfair commercial practice has not yet been carried out 
but is imminent, to order the prohibition of the practice, or 
to institute appropriate legal proceedings for an order for the 
prohibition of the practice.

even without proof of actual loss or damage or of intention or 
negligence on the part of the trader.

Member States shall also make provision for the measures referred 
to in the first subparagraph to be taken under an accelerated 
procedure;

—  either with interim effect.

or

— with definitive effect.

on the understanding that it is for each Member State to decide 
which of the two options to select.

Codes o f  conduct
(a)

Article 1 1 

Enforcement

(a)
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Furthermore, Member States may confer upon the courts or 
administrative authorities powers enabling them, with a view to 
eliminating the continuing effects of unfair commercial practices 
the cessation of which has been ordered by a final decision;

(a) to require publication of that decision in full or in part and 
in such form as they deem adequate;

(b) to require in addition the publication of a corrective 
statement.

3. The administrative authorities referred to in paragraph 1 
must:

(a) be composed so as not to cast doubt on their impartiality:

(b) have adequate powers, where they decide on complaints, to 
monitor and enforce the observance of their decisions 
effectively:

(c) normally give reasons for their decisions.

Where the powers referred to in paragraph 2 are exercised exclu
sively by an administrative authority, reasons for its decisions 
shall always be given. Furthermore, in this case, provision must be 
made for procedures whereby improper or unreasonable exercise 
of its powers by the administrative authority or improper or 
unreasonable failure to exercise the said powers can be the sub
ject of judicial review.

A rticle 1 2

Courts and administrative authorities: substantiation of 
claims

Member States shall confer upon the courts or administrative 
authorities powers enabling them in the civil or administrative 
proceedings provided for in Article 11;

(a) to require the trader to furnish evidence as to the accuracy of 
factual claims in relation to a commercial practice if  taking 
into account the legitimate interest of the trader and any 
other party to the proceedings, such a requirement appears 
appropriate on the basis of the circumstances of the particu
lar case;

and

(b) to consider factual claims as inaccurate if the evidena 
demanded in accordance with (a) is not furnished or is 
deemed insufficient by the court or administrative authority.

A rticle 13 

Penalties

Member States shall lay down penalties for infringements of 
national provisions adopted in application of this Directive and 
shall take all necessary measures to ensure that these are enforced 
These penalties must be effective, proportionate and dissuasive.

Article 1 4

Amendments to Directive 84/450/EEC

Directive 84/450/EEC is hereby amended as follows;

1. Article 1 shall be replaced by the following;

‘A rticle 1

The purpose of this Directive is to protect traders against 
misleading advertising and the unfair consequences thereof 
and to lay down the conditions under which comparative 
advertising is permitted.’:

2. in Article 2:

—  point 3 shall be replaced by the following;

‘3. “trader” means any natural or legal person who is 
acting for purposes relating to his trade, craft, busi
ness or profession and any one acting in the name 
of or on behalf of a trader.’,

— the following point shall be added;

‘4. “code owner” means any entity, including a trader 
or group of traders, which is responsible for the for
mulation and revision of a code of conduct and/or 
for monitoring compliance with the code by those 
who have undertaken to be bound by it.’;
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3. Article 3a shall be replaced by the following:

‘Article 3 a

1. Comparative advertising shall, as far as the comparison 
is concerned, be permitted when the following condi
tions are met:

(a) it is not misleading within the meaning of 
Articles 2(2), 3 and 7(1) of this Directive or 
Articles 6 and 7 of Directive 2005/29/EC of the 
European Parliament and of the Council of 11 May 
2005 concerning unfair business-to-consumer 
commercial practices in the internal market (*);

(b) it compares goods or services meeting the same 
needs or intended for the same purpose:

(c) it objectively compares one or more material, rel
evant, verifiable and representative features of those 
goods and services, which may include price;

(d) it does not discredit or denigrate the trade marks, 
trade names, other distinguishing marks, goods, ser
vices, activities, or circumstances of a competitor:

(e) for products with designation of origin, it relates in 
each case to products with the same designation;

(f) it does not take unfair advantage of the reputation 
of a trade mark, trade name or other distinguishing 
marks of a competitor or of the designation of ori
gin of competing products;

(g) it does not present goods or services as imitations 
or replicas of goods or services bearing a protected 
trade mark or trade name;

(h) it does not create confusion among traders, between 
the advertiser and a competitor or between the 
advertiser’s trade marks, trade names, other distin
guishing marks, goods or services and those of a 
competitor.

0  0 ) L 149, 11.6.2005, p. 22.’;

4. Article 4(1) shall be replaced by the following:

‘1. Member States shall ensure that adequate and effective 
means exist to combat misleading advertising in order to 
enforce compliance with the provisions on comparative 
advertising in the interest of traders and competitors. 
Such means shall include legal provisions under which 
persons or organisations regarded under national law as 
having a legitimate interest in combating misleading 
advertising or regulating comparative advertising may:

(a) take legal action against such advertising;

or

(b) bring such advertising before an administrative 
authority competent either to decide on complaints 
or to initiate appropriate legal proceedings.

It shall be for each Member State to decide which of 
these facilities shall be available and whether to enable 
the courts or administrative authorities to require prior 
recourse to other established means of dealing with 
complaints, including those referred to in Article 5.

It shall be for each Member State to decide:

(a) whether these legal facilities may be directed sepa
rately or jointly against a number of traders from 
the same economic sector;

and

(b) whether these legal facilities may be directed against 
a code owner where the relevant code promotes 
non-compliance with legal requirements.’;

5. Article 7(1) shall be replaced by the following:

‘1. This Directive shall not preclude Member States from 
retaining or adopting provisions with a view to ensur
ing more extensive protection, with regard to mislead
ing advertising, for traders and competitors.’
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A rticle  15

Amendments to Directives 97/7/EC and 2002/65/EC

1. Article 9 o f Directive 97/7/EC shall be replaced by the 
following:

‘A rticle 9  

Inertia selling

Given the prohibition o f inertia selling practices laid down 
in Directive 2005/29/EC o f 11 May 2005of the European 
Parliament and o f the Council concerning unfair business-to- 
consum er commercial practices in the internal market (*), 
Member States shall take the measures necessary to  exempt 
the consum er from the provision o f any consideration in 
cases o f unsolicited supply, the absence of a response no t 
constituting consent.

0  O JL 149, 11.6.2005, p. 22.’;

2. Article 9 o f Directive 2002/65/EC shall be replaced by the 
following:

‘A rticle 9

Given the prohibition o f inertia selling practices laid dow n in 
Directive 2005/29/EC of 11 May 2005 of the European Par
liament and o f the Council concerning unfair business-to- 
consum er commercial practices in the internal market (’) and 
w ithout prejudice to  the provisions o f Member States’ legis
lation on the tacit renewal o f distance contracts, when such 
rules perm it tacit renewal. Member States shall take measures 
to  exempt the consum er from any obligation in the event of 
unsolicited supplies, the absence o f a reply no t constituting 
consent.

0  O] L 149, 11.6.2005, p. 22.’

A rticle 16

Amendments to Directive 98/27/EC and Regulation (EC) 
No 2006/2004

1. In the Annex to  Directive 98/27/EC, point 1 shall be replaced 
by the following:

‘ 1. Directive 2005 /29 /EC o f the European Parliament and of 
the Council o f 11 May 2005 concerning unfair business- 
to-consum er commercial practices in the internal m ar
ket (OJ L 149, 11.6.2005, p. 22).’

2. In the Annex to Regulation (EC) No 2006/2004 of the Euro
pean Parliament and of the Council o f 27 October 2004 on 
cooperation between national authorities responsible for the 
enforcement o f the consum er protection law (the Regulation 
on consum er protection cooperation) (') the following point 
shall be added:

‘16. Directive 2005/29/EC of the European Parliament 
and of the Council o f 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the inter
nal market (OJ L 149, 11.6.2005, p. 22).’

A rticle 1 7  

Information

Member States shall take appropriate measures to inform con
sumers o f  the national law transposing this Directive and shall, 
where appropriate, encourage traders and code owners to inforni 
consum ers o f their codes o f conduct.

Article 18  

Review

1. By 12 June 2011 the Commission shall submit to the Euro
pean Parliament and the Council a comprehensive report on the 
application o f this Directive, in particular o f Articles 3(9) and 4 
and Annex I, on the scope for further harmonisation and simpli
fication of Community law relating to consum er protection, and, 
having regard to Article 3(5), on any measures that need to be 
taken at Com m unity level to  ensure that appropriate levels of 
consum er protection are maintained. The report shall be accom
panied, if necessary, by a proposal to  revise this Directive or other 
relevant parts o f Community law.

2. The European Parliament and the Council shall endeavour 
to  act, in accordance with the Treaty, within two years of the pre
sentation by the Commission of any proposal submitted under 
paragraph 1.

Article 1 9  

Transposition

Member States shall adopt and publish the laws, regulations and 
administrative provisions necessary to  comply with this Directive 
by 12 June 2007. They shall forthwith inform the Commission 
thereof and inform the Commission o f any subsequent amend
ments w ithout delay.

(') OJ L 364, 9 .12 .2004, p. 1.
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They shall apply those measures by 12 December 2007. W hen 
Member States adopt those measures, they shall contain a refer
ence to  this Directive o r be accompanied by such a reference on 
the occasion of their official publication. Member States shall 
determine how  such reference is to  be made.

Article 21 

Addressees

This Directive is addressed to  the Member States.

Article 20  

Entry into force

This Directive shall enter into force on the day following its pub
lication in the Official Journal o f the European Union.

Done at Strasbourg, 11 May 2005.

For the European Parliament For the Council
The President The President

] .  P. BO RRELL FON TELLES N . S C H M IT
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ANNEX I

COMMERCIAL PRACTICES WHICH ARE IN ALL CIRCUMSTANCES 
CONSIDERED UNFAIR

Misleading commercial practices

1. Claiming to be a signatory to a code o f conduct when the trader is not.

2. Displaying a trust mark, quality mark o r equivalent w ithout having obtained the necessary authorisation.

3. Claiming that a code of conduct has an endorsem ent from a public or other body which it does not have.

4. Claiming that a trader (including his commercial practices) or a product has been approved, endorsed or authorised by 
a public or private body when he/it has no t or making such a claim w ithout complying with the term s o f the approval, 
endorsem ent or authorisation.

5. Making an invitation to  purchase products at a specified price w ithout disclosing the existence of any reasonable 
grounds the trader m ay have for believing that he will no t be able to  offer for supply or to procure another trader to 
supply, those products o r equivalent products at that price for a period that is, and in quantities that are, reasonable 
having regard to the product, the scalc o f advertising o f the product and the price offered (bait advertising).

6. Making an invitation to purchase products at a specified price and then:

(a) refusing to show  the advertised item to consumers;

or

(b) refusing to take orders for it or deliver it within a reasonable time;

or

(c) dem onstrating a defective sample o f it,

with the intention o f prom oting a different product (bait and switch)

7. Falsely stating that a product will only be available for a very limited time, o r that it will only be available on particular 
term s for a very limited time, in order to elicit an immediate decision and deprive consumers o f  sufficient opportunity  
or time to make an inform ed choice.

8. Undertaking to  provide after-sales service to consum ers with w hom  the trader has com m unicated prior to a transac
tion in a language w hich is not an official language o f the Member State where the trader is located and then making 
such service available only in another language w ithout clearly disclosing this to  the consum er before the consum er is 
com m itted to the transaction.

9. Stating or otherwise creating the impression that a product can legally be sold when it cannot.
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10. Presenting rights given to  consum ers in law as a distinctive feature of the trader’s offer.

11. Using editorial content in the media to prom ote a product where a trader has paid for the prom otion  w ithout making 
that clear in the content or by images or sounds clearly identifiable by the consum er (advertorial). This is w ithout preju
dice to Council Directive 89/552/EEC (’).

12. Making a materially inaccurate claim concerning the nature and extent o f the risk to the personal security o f the con
sum er or his family if the consum er does not purchase the product.

13. Promoting a product similar to a product made by a particular m anufacturer in such a m anner as deliberately to mis
lead the consum er into believing that the product is made by that same m anufacturer when it is not.

14. Establishing, operating o r prom oting a pyramid prom otional scheme where a consum er gives consideration for the 
opportunity  to receive com pensation that is derived primarily from the introduction o f o ther consum ers into the 
scheme rather than from  the sale or consum ption of products.

1 5. Claiming that the trader is about to cease trading or move premises when he is not.

16. Claiming that products are able to facilitate winning in games o f chance.

17. Falsely claiming that a product is able to cure illnesses, dysfunction or malformations.

18. Passing on materially inaccurate inform ation on market conditions or on the possibility o f finding the product with 
the intention of inducing the consum er to acquire the product at conditions less favourable than norm al market 
conditions.

19. Claiming in a commercial practice to offer a com petition or prize prom otion w ithout awarding the prizes described or 
a reasonable equivalent.

20. Describing a product as ‘gratis’, free’, ‘w ithout charge’ or similar if the consum er has to pay anything other than the 
unavoidable cost o f responding to the commercial practice and collecting o r paying for delivery o f the item.

21. Including in marketing material an invoice or similar docum ent seeking paym ent which gives the consum er the impres
sion that he has already ordered the m arketed product w hen he has not.

22. Falsely claiming or creating the impression that the trader is not acting for purposes relating to  his trade, business, craft 
or profession, or falsely representing oneself as a consumer.

23. Creating the false impression that after-sales service in relation to a product is available in a Member State other than 
the one in which the product is sold.

(’) Council Directive 89/552/EEC o f 3 October 1989 on the coordination o f certain provisions laid down by Law, Regulation or Adminis
trative Action in Member States concerning the pursuit o f  television broadcasting activities (OJ L 298, 17 .10 .1989 , p. 23). Directive as 
amended by Directive 97/36/EC o f the European Parliament and o f the Council (OJ L 202, 30 .7.1997, p. 60).
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Aggressive commercial practices

24. Creating the impression that the consum er cannot leave the premises until a contract is formed.

25. Conducting personal visits to the consum er’s hom e ignoring the consum er’s request to leave or no t to return except in
circumstances and to the extent justified, under national law, to enforce a contractual obligation.

26. Making persistent and unw anted solicitations by telephone, fax, e-mail or other rem ote media except in circum 
stances and to the extent justified under national law to enforce a contractual obligation. This is w ithout prejudice to 
Article 10 of Directive 97/7/EC and Directives 95/46/EC (’) and 2002/58/EC.

27. Requiring a consum er w ho wishes to claim on an insurance policy to produce docum ents which could no t reasonably 
be considered relevant as to w hether the claim was valid, or failing systematically to respond to pertinent correspon
dence, in order to  dissuade a consum er from exercising his contractual rights.

28. Including in an advertisem ent a direct exhortation to children to buy advertised products or persuade their parents 
or o ther adults to buy advertised products for them . This provision is w ithout prejudice to Article 16 o f Direc
tive 89/5 52/EEC on television broadcasting.

29. Demanding immediate or deferred paym ent for or the return or safekeeping o f products supplied by the trader, but 
not solicited by the consum er except where the product is a substitute supplied in conformity with Article 7(3) of Direc
tive 9 7 /7/EC (inertia selling).

30. Explicidy informing a consum er that if he does no t buy the product or service, the trader's job o r livelihood will be in 
jeopardy.

31. Creating the false impression that the consum er has already won, will win, or will on doing a particular act win, a prize 
or o ther equivalent benefit, when in fact either:

—  there is no prize or o ther equivalent benefit, 

or

—  taking any action in relation to claiming the prize or other equivalent benefit is subject to the consum er paying 
m oney or incurring a cost.

(’) Directive 95/46/EC o f the European Parliament and o f  the Council o f 24 October 1995 on the protection o f individuals with regard to 
the processing o f personal data and on the free movement o f  such data (O) L 281, 23 .11 .1995 , p. 31). Directive as amended by Regu
lation (EC) No 1 8 8 2 /2003  (OJ L 284, 31 .10 .2003 , p. 1).
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ANNEX II

COMMUNITY LAW PROVISIONS SETTING OUT RULES FOR ADVERTISING 
AND COMMERCLM COMMUNICATION

Articles 4 and 5 o f Directive 97/7/EC

Article 3 of Council Directive 90 /3 1 4/EEC of 13 June 1990 on package travel, package holidays and package tours (’)

Article 3(3) o f Directive 94/47/EC of the European Parliament and of the Council of 26 October 1994 on the protection of 
purchasers in respect o f certain aspects o f contracts relating to  the purchase o f a right to use immovable properties on a 
timeshare basis (̂ )

Article 3(4) o f Directive 98/6/EC of the European Parliament and of the Council o f 16 Februaty 1998 on consum er pro
tection in the indication o f the prices of products offered to consum ers (̂ )

Articles 86 to 100 of Directive 2001/83/EC of the European Parliament and o f the Council o f 6 November 2001 on the 
Com m unity code relating to medicinal products for hum an use (■*)

Anicles 5 and 6 of Directive 2000 /31 /EC of the European Parliament and of the Council o f 8 June 2000 on certain legal 
aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on electronic 
commerce) (’)

Article 1(d) o f Directive 98/7/EC of the European Parliament and o f the Council o f 16 February 1998 am ending Council 
Directive 87 /102/EEC for the approxim ation of the laws, regulations and administrative provisions of the Member States 
concerning consum er credit (®)

Articles 3 and 4 of Directive 2002/65/EC

Article 1(9) o f Directive 2 0 0 1 /107/EC of the European Parliament and o f the Council of 21 January 2002 am ending Coun
cil Directive 8 5 /6 1 1/EEC on the coordination o f laws, regulations and administrative provisions relating to undertakings for 
collective investment in transferable securities (UCITS) with a view to regulating m anagem ent companies and simplified pro
spectuses (̂ )

Articles 12 and 13 of Directive 2002/92/EC of the European Parliament and o f the Council o f 9 December 2002 on insur
ance mediation (*)

Article 36 o f Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life 
assurance (̂ )

') OJ L 158, 23 .6 .1990, p. 59.
2) OJ L 280, 29 .10 .1994, p. 83.
’) OJL 80, 18 .3 .1998, p. 27.
■*) OJ L 311, 28 .11 .2001 , p. 67. Directive as last amended by Direaive 2004/27/EC (OJ L 136, 30 .4 .2004, p. 34).
5) OJL 178, 17 .7.2000, p. 1.
)̂ OJL 101, 1 .4 .1998, p. 17.

■) OJ L 41, 13 .2 .2002, p. 20.
«) OJL 9, 15.1.2003, p. 3.
’) OJ L 345, 19 .12 .2002, p. 1. Directive as amended by Council Directive 2004/66/EC. (OJ L 168, 1 .5 .2004, p. 35).
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Anicle 19 o f Directive 2004/39/EC uf the European Parliament and of the Council o f 21 April 2004 on m arkets in financial 
instrum ents (’)

Articles 31 and 43 of Council Directive 92/49/EEC of 18 June 1992 on the coordination of laws, regulations and adm in
istrative provisions relating to direct insurance other than life assurance (̂ ) (third non-life insurance Directive)

Articles 5, 7 and 8 o f Directive 2003/71/EC o f the European Parliament and of the Council o f 4 November 2003 on the 
prospectus to be published when securities are offered to  the public or admitted to trading (̂ )

(') O] L 145, 30 .4 .2004, p. 1.
(̂ ) OJ L 228, 11 .8.1992, p. 1. Directive as last amended by Directive 2002/87/EC o f  the European Parliament and o f  the Council (O) L 35, 

11.2 .2003, p. 1).
P) OJ L 345, 31 .12 .2003 , p. 64.
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CONSUMER PROTECTION ACT 2007

AN ACT TO GIVE EFFECT TO THE UNFAIR COMMERCIAL 
PRACTICES DIRECTIVE (DIRECTIVE NO. 2005/29/EC OF 
THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL OF 11 MAY 2005), TO ESTABLISH A BODY TO 
BE KNOWN AS AN GHNIOM HAIREACHT NAISIUNTA 
TOMHALTOIRI OR, IN THE ENGLISH LANGUAGE, 
THE NATIONAL CONSUMER AGENCY AND TO 
DEFINE ITS FUNCTIONS, TO MAKE NEW PROVISION 
IN RELATION TO PYRAMID SELLING SCHEMES, TO 
AMEND THE INDUSTRIAL DEVELOPMENT ACT 1993 
AND TO PROVIDE FOR RELATED MATTERS.

[21^/ April, 2007]

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

PART 1 

P r e l im i n a r y  M a t t e r s

1.—(1) This Act may be cited as the Consumer Protection Act 
2007.

(2) This Act shall come into operation on such day or days as the 
Minister may appoint by order or orders either generally or with 
reference to any particular purpose or provision and different days 
may be so appointed for different purposes or different provisions, 
including the application of section 4 to different enactments speci
fied in Schedule 2 and to different provisions of those enactments.

2.—(1) In this Act—

“advertisement” includes any form of advertising or marketing;

“Agency” means the National Consumer Agency established by 
section 7;

“authorised officer” means a person appointed under section 30; 

“chief executive” means the chief executive officer of the Agency;

S hort title  and 
com m encem en t.

In te rp re ta tio n  and 
app lication .
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“code of practice” means any code, agreement or set of rules or 
standards that is not imposed by or under an enactm ent but purports 
to govern or define commercial practices of one or more traders 
(whether generally or in respect of a particular trade, business or 
professional sector or one or more commercial practices) who agree, 
commit or undertake to abide or be bound by such rules or 
standards;

“commercial practice” means any conduct (whether an act or 
omission), course of conduct or representation by the trader in 
relation to a consumer transaction, including any such conduct or 
representation made or engaged in before, during or after the con
sumer transaction;

“consumer” means a natural person (whether in the State or not) 
who is acting for purposes unrelated to the person’s trade, business 
or profession;

“consumer transaction” means a prom otion or supply of a product 
to a consumer;

“contravene”, in relation to a provision, includes fail to comply with 
the provision;

“Directive” means Directive No. 2005/29/EC of the European Parlia
ment and of the Council of 11 May 2005' concerning unfair business- 
to-consumer commercial practices in the internal market and am end
ing Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 
2002/65/EC of the European Parliament and of the Council and 
Regulation (EC) No. 2006/2004 of the European Parliament and of 
the Council;

“D irector” means the D irector of Consumer Affairs;

“enactm ent” means an Act (within the meaning of the Interpretation 
Act 2005) or any instrument made under a power conferred by an 
Act (within that meaning);

“establishment day” means the establishment day appointed under 
section 6\

“existing enactm ents” means the following enactments, to the extent 
to which those enactments confer functions on the Director which 
are transferred to the Agency pursuant to section 37:

(a) food legislation, within the meaning of the Food Safety
Authority of Ireland Act 1998;

(b) the enactments specified in Part 1 of Schedule 1 and any
instruments made under those enactments for the time 
being in force; and

(c) the regulations made under the European Communities
Act 1972 for the time being in force specified in Part 2 of 
Schedule 1;

“financial year” means a period of 12 months ending on 31 
Decem ber in any year and, in the case of the first financial year of 
the Agency, means the period commencing on the establishment day 
and ending on 31 Decem ber in the year in which the establishment 
day falls;
'O.J. No. L.149, 11/06/2005, p. 22.
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“goods” means real or personal property of any nature or descrip
tion, and includes—

{a) ships, aircraft or other vehicles,

{b) animals,

(c) minerals, trees or crops, whether on, under or attached to 
land or not,

{d) gas, electricity or water,

(e) com puter software,

(f) tickets or like evidence of a right to be in attendance at a
particular place at a particular time or times or a right 
of transportation,

(g) any voucher, coupon or other document or thing intended
to be used as a substitute for money in the payment, in 
whole or in part, for a product or otherwise exchanged 
for a product, and

{h) any description of interest (present or future, vested or 
contingent) or obligation arising out of or incidental to 
goods;

“goods or services” means goods or services or both;

“invitation to purchase” means a representation by the trader in a 
consumer transaction that—

(a) indicates characteristics of the product and includes its
price, and

(b) enables the consumer to purchase the product;

“M inister” means the M inister for Enterprise, T rade and 
Employment;

“prescribed” means prescribed by regulations made by the Minister; 

“product” means goods or services;

“public body” means—

(a) a board, authority or other body, other than a company
under the Companies Acts, established by or under 
statute;

(b) a company under the Companies Acts in which all the
shares are held—

(i) by or on behalf of a M inister of the Government, or

(ii) by directors appointed by a Minister of the
Government;

(c) a company under the Companies Acts in which all the
shares are held by a board, authority or body referred to 
in paragraph (a) or by a company referred to in para
graph (by.

11
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“purchase” means to buy, obtain or acquire by any method and 
includes accept, receive, be vested with, lease, take possession, con
trol or occupation of, and agree to do any of those things (but does 
not include expropriate);

“relevant State” means a state that is a contracting State to the E E A  
Agreem ent within the meaning of the European Communities 
(Am endm ent) A ct 1993;

“relevant statutory provisions” means—

(a) existing enactments,

{b) the Merchandise Marks A ct 1970 and any instruments 
made under that Act for the time being in force,

(c) certain provisions of the Prices Act 1958 referred to in
section 92 and the enactments specified in subsection 
( l )(a)  to (e) o f that section to the extent to which they 
remain in force for the purposes of this Act,

(d) the enactments specified in subsection (l) (a)  to (c) of
section 93, and

(e) this Act and any instrument made under this Act for the
time being in force;

“representation” includes—

(fl) any oral, written, visual, descriptive or other represen
tation by a trader, including any commercial communi
cation, marketing or advertising, and

{b) any term or form of a contract, notice or other document 
used or relied on by a trader in connection with a con
sumer transaction;

“services” means any service or facility provided for gain or reward 
or otherwise than free of charge, including, without limitation—

(a) services or facilities for—

(i) banking, insurance, grants, loans, credit or financing,

(ii) amusement, cultural activities, entertainment, instruc
tion, recreation or refreshment,

(iii) accommodation, transport, travel, parking or stor
age, or

(iv) the care of persons, animals or things,

{b) membership in a club or organisation or any service or 
facility provided by the club or organisation, and

(c) any rights, benefits, privileges, obhgations or facilities that 
are, or are to be provided, granted or conferred in the 
course of services,

but does not include services provided under a contract of 
employment;
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“supply”, in relation to the supply of goods or services to a con
sumer, includes—

(a) sell, lease, take by way of mortgage or other security,
assign, award by chance or otherwise effect a disposition 
of,

(b) offer or agree to supply or expose or display for supply; 

“trader” means—

(a) a person who is acting for purposes related to the person’s
trade, business or profession, and

(b) a person acting on behalf of a person referred to in para
graph (a);

“transactional decision” means, in relation to a consumer trans
action, any decision by the consumer concerning whether, how or on 
what terms to do, or refrain from doing, any of the following:

(a) purchase the product;

(b) make payment in whole or in part for the product;

(c) retain or return the product after its purchase;

(c/) dispose of the product;

(e) exercise a contractual right in relation to the product; 

“voluntary body” means—

(a) a body corporate, or

(b) an unincorporated body of persons, 

other than a public body.

(2) In this Act, “the average consumer” has the meaning assigned 
to it in the Directive, and when applied in relation to a particular 
commercial practice or product of a trader—

(a) if the commercial practice or product is directed at a p art
icular group of consumers, the expression shall be read 
as “the average m ember of that group”, and

(b) if the commercial practice or the product is a practice or
product that would be likely to materially distort the 
economic behaviour only of a clearly identifiable group 
of consumers whom the trader could reasonably be 
expected to foresee as being particularly vulnerable 
because of their mental or physical infirmity, age or cred- 
uhty, the expression shall be read as “the average 
m em ber of that vulnerable group”.

(3) A word or expression that is used in this Act and is also used 
in the Directive shall have in this Act the same meaning as it has in 
the Directive.

(4) A court shall construe this Act in a m anner that gives effect 
to the Directive, and for this purpose the court shall have regard to 
the provisions of the Directive, including its preambles.

13
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Regulations.

Repeals.

Expenses.

Establishm ent day.

(5) Notwithstanding Article 3(10) of the Directive but subject to 
sections 5 to 6A (inserted by section 99) of the Hallmarking Act 
1981, Part 3 applies to commercial practices relating to indications 
of the standard of fineness of articles of precious metal.

3.— (1) The M inister may make regulations in relation to any 
m atter referred to in this Act as prescribed or to be prescribed.

(2) Every regulation or order (other than an order under section 
1 or 6) made under this Act shall be laid before each House of the 
Oireachtas as soon as may be after it is made and, if a resolution 
annulling the regulation or order is passed by either such House 
within the next 21 days on which that House has sat after the regu
lation or order is laid before it, the regulation or order shall be 
annulled accordingly, but without prejudice to the validity of any
thing previously done under it.

(3) The power to make regulations under this section includes the 
power to make provision in such regulations to give effect to—

(a) a provision of the treaties of the European Communities,
or

(b) an act adopted by an institution of those Communities
which regulates any of the m atters to which this Act 
applies.

4.— (1) Each enactm ent specified in Schedule 2 is repealed to the 
extent specified in column (3) of that Schedule.

(2) Section 20(5)(6) of the National Standards Authority of 
Ireland Act 1996 is amended by deleting “the Merchandise Marks 
Acts 1887 to 1978, and”.

(3) The following are revoked:

{a) the Prices (Stabilisation of Profit Margins of Retailers of 
M otor Cars) O rder 1984 (S.I. No. 223 of 1984);

(i») the Consumer Information (Diesel and Petrol) (Reduction 
in Retail Price) O rder 1997 (S.I. No. 179 of 1997).

5.—The expenses incurred by the M inister in the administration 
of this Act shall, to such extent as may be sanctioned by the M inister 
for Finance, be paid out of monies provided by the Oireachtas.

PA R T 2 

N a t io n a l  C o n s u m e r  A g e n c y  

C h a p t e r  1 

The Agency

6.—The M inister shall by order appoint a day to be the estabhsh- 
ment day for the purposes of this Act.

14
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(10) In this section—

“superannuation benefits” means pensions, gratuities and other 
allowances payable to or in respect of a person on ceasing to be a 
m em ber of the staff of the Agency;

“superannuation scheme” means a superannuation scheme made 
under subsection (2) or (4).

C h a pt e r  3  

Transfer o f  Functions, etc.

37.— (1) The administration and business in connection with the 
exercise, perform ance or execution of any of the functions trans
ferred by subsection (2) are transferred to the Agency on the estab
lishment day.

(2) The functions vested in the D irector by or under the existing 
enactments are transferred to the Agency on the establishment day.

(3 )  References to the Director and the office of the Director con
tained in any Act (within the meaning of the Interpretation Act 
2005) or instrum ent (including a licence or certificate granted, nomi
nation made or consent or authorisation given thereunder) relating 
to any functions transferred by subsection (2) shall, on and after the 
establishment day, be read as references to the Agency.

(4) Anything commenced before the establishment day by or 
under the authority of the Director may, in so far as it relates to 
functions transferred by subsection (2) to the Agency, be carried on 
or completed on or after that day by the Agency.

(5) W here immediately before the establishment day, any legal 
proceedings are pending to which the Director is a party or the pros
ecutor and the proceedings have reference to any functions trans
ferred to the Agency by subsection (2), the name of the Agency shall, 
in so far as the proceedings relate to functions transferred by subsec
tion (2), be substituted in those proceedings for that of the Director 
or added in those proceedings and those proceedings shall not abate 
by reason of such substitution.

38.— (1) Every bond, guarantee or other security of a continuing 
nature made or given by the D irector to any person or by any person 
to the D irector that is in force immediately before the establishment 
day, and every contract or agreem ent in writing made between the 
Director and any person that is in force but is not fully executed and 
completed immediately before the establishment day shall continue 
in force on and after that day and shall be construed and have effect 
as if the name of the Agency was substituted therein for the Director.

(2) Every docum ent (including any certificate, licence, nomi
nation, consent or authorisation) granted or made by the Director in 
the exercise of a function transferred by section 37 that is in force 
immediately before the establishment day shall continue in force on 
and after that day as if it had been granted or made by the Agency 
and shall be construed and have effect accordingly.

39.— (1) With effect from the establishment day the following are 
transferred to the Agency;

Transfer of 
functions to 
A gency.
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existing contracts.

Transfer o f assets 
and liabilities.
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General prohibition 
on unfair 
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practices.

{a) all rights and property and rights relating to such property 
held or enjoyed immediately before that day by the 
Director; and

{b) all liabilities incurred before that day by the D irector 
which had not been discharged before that day;

and, accordingly, without any further conveyance, transfer or 
assignment—

(i) the said property, real and personal, shall, on that day, vest
in the Agency for all the estate, term  or interest for 
which, immediately before that day, it was vested in the 
Director, but subject to all trusts and equities affecting 
the property and capable of being performed,

(ii) those rights shall, on and from that day, be enjoyed by the
Agency, and

(iii) those liabilities shall, on and from that day, be liabilities
of the Agency.

(2) All monies, stocks, shares and securities transferred to the 
Agency by this section which, immediately before the establishment 
day, are in the name of the Director, shall, upon the request of the 
Agency, be transferred into its name.

(3) Every right and liabihty transferred to the Agency by this 
section may, on or after the establishment day, be sued on, recovered 
or enforced by or against the Agency in its own name and it shall 
not be necessary for the Agency to give notice of the transfer to the 
person whose right or liability is transferred by this section.

(4) The Agency shall not, without the consent of the Minister, 
dispose of any part of any land or any interest therein transferred to 
or vested in the Agency under this section.

40.—(1) The Acts of the Oireachtas specified in Part 1 of Schedule 
3 are amended as indicated in that Schedule.

(2) The instruments specified in Part 2 of Schedule 3 are amended 
as indicated in that Schedule.

P A R T S  

C o m m e r c ia l  P ra c tic es  

C h a pt e r  1 

Unfair Commercial Practices

4 1 .- (1 )  A  trader shall not engage in an unfair commercial 
practice.

(2) A commercial practice is unfair if it—

(a) is contrary to one or both of the following (the require
ments of professional diligence):
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(i) the general principle of good faith in the trader’s field
of activity;

(ii) the standard of skill and care that the trader may
reasonably be expected to exercise in respect of 
consumers,

and

{b) would be likely to—

(i) cause appreciable impairment of the average con
sumer’s ability to make an informed choice in 
relation to the product concerned, and

(ii) cause the average consumer to make a transactional
decision that the average consumer would not other
wise make.

(3) In determining whether a commercial practice is unfair under 
subsection (2), the commercial practice shall be considered in its fac
tual context, taking account of all of its features and the cir
cumstances.

C h a p t e r  2  

Misleading Commercial Practices

42.— (1) A  trader shall not engage in a misleading commercial 
practice.

(2 )  W ithout prejudice to the amendments of the Hallmarking Act 
1981 made by section 99, sections 43 to 46 specify the various circum
stances in which a commercial practice is misleading.

43.— (1) A  commercial practice is misleading if it includes the pro
vision of false information in relation to any matter set out in subsec
tion (3) and that information would be likely to cause the average 
consumer to make a transactional decision that the average con
sumer would not otherwise make.

(2) A  commercial practice is misleading if it would be likely to 
cause the average consumer to be deceived or misled in relation to 
any matter set out in subsection (3) and to make a transactional 
decision that the average consumer would not otherwise make.

(3) The following matters are set out for the purposes of subsec
tions (1) and (2):

(a) the existence or nature of a product;

(b) the main characteristics of a product, including, without
limitation, any of the following:

(i) its geographical origin or commercial origin;

(ii) its availability, including, without limitation, its avail
ability at a particular time or place or at a part
icular price;

(iii) its quantity, weight or volume;

General prohibition  
on misleading  
commercial 
practices.

Misleading: false, 
misleading or 
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(iv) its benefits or fitness for purpose;

(v) the results to be expected from it;

(vi) the risks it presents to consumers;

(vii) its usage or prior history;

(viii) its composition, ingredients, components or
accessories;

(ix) the specifications of the product, including, without
limitation, the grade, standard, style, status or model 
of the product;

(x) the after-supply customer assistance available to con
sumers in relation to the product;

(xi) the handling of consumer complaints in relation to
the product;

(xii) the method or date of—

(I) the product’s delivery, supply or provision, or 

(II) in the case of goods, the product’s manufacture;

(xiii) the results and material features of tests or checks
carried out on the product;

(xiv) in relation to a service, its execution or performance;

(c) the price of the product, the m anner in which that price is 
calculated or the existence or nature of a specific price 
advantage;

{d) the need for any part, replacement, servicing or repair in 
relation to the product;

(e) the existence, extent or nature of any approval or sponsor
ship (direct or indirect) of the product by others;

(J) the nature, attributes or rights of the trader, including, 
without limitation, the following;

(i) the trader’s identity, qualifications, assets or status;

(ii) the trader’s affiliation or connection with others;

(iii) the existence, extent or nature of—

(I) any industrial, commercial or intellectual p rop
erty rights the trader may have, or

(II) any award, distinction, approval or sponsorship 
(direct or indirect) the trader has or has 
received;

(g) the extent of the trader’s commitments;

(h) the trader’s motives for the commercial practice;

(i) the nature of the trader’s supply process;
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(/) the legal rights of a consumer (whether contractual or 
otherwise) or m atters respecting when, how or in what 
circumstances those rights may be exercised.

(4) If the commercial practice in subsection (2) involves the p ro 
vision of information, it is not a defence in any proceeding to show 
that the information is factually correct.

(5) In determining whether a commercial practice under subsec
tion (1) or (2) is misleading, the commercial practice shall be con
sidered in its factual context, taking account of all of its features and 
the circumstances.

(6) W ithout Vimiting subsection (5)—

(a) if the commercial practice involves a representation or
creates an impression (whether in advertising, marketing 
or otherwise) that a product was previously offered at a 
different price or at a particular price, consideration shall 
be given to whether the product was previously offered 
openly and in good faith at that price and at the same 
place for a reasonable period of time before the represen
tation was made, and

(b) if the commercial practice involves a representation or
creates an impression (whether in advertising, marketing 
or otherwise) that a product is being offered by a trader 
at or below a price recommended by the m anufacturer, 
producer or supplier of the product (other than the 
trader), consideration shall be given to whether that 
recommended price was one recommended in good faith 
by that manufacturer, producer or supplier.

(7) In determining the geographical origin of goods the m anufac
ture or production of which involves more than one country, con
sideration shall be given to where the goods underwent their last 
substantial and economically justified processing or working (in a 
place equipped for that purpose), resulting in the manufacture of 
new goods or representing an im portant stage of the manufacture 
or production.

4 4 . - ( l )  A commercial practice involving marketing or advertis
ing is misleading if it would be likely to cause the average 
consumer—

(a) to confuse—

(i) a com petitor’s product with the trader’s product, or

(ii) a com petitor’s trade name, trade mark or some other
distinguishing feature or mark with that of the 
trader,

and

(b) to make a transactional decision that the average con
sumer would not otherwise make.

(2) In determining whether a commercial practice is misleading 
under subsection (1), the commercial practice shall be considered in 
its factual context, taking account of all of its features and the cir
cumstances.

Misleading: 
com petitor or 
product confusion  
in marketing or 
advertising.
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45.— (1) A commercial practice is misleading if—

(a) it involves a representation that the trader abides, or is
bound, by a code of practice,

(b) the representation referred to in paragraph (a) would be
likely to cause the average consumer to make a trans
actional decision that the average consumer would not 
otherwise make, and

(c) the trader fails to comply with a firm commitment in that
code of practice.

(2) In determining whether a commercial practice is misleading 
under subsection (1), the commercial practice shall be considered in 
its factual context, taking account of all of its features and the cir
cumstances.

(3) For the purposes of this section, a firm commitment in a code
of practice is one that is not merely aspirational but is capable of
being verified.

46.— (1) A commercial practice is misleading if the trader omits 
or conceals material information that the average consumer would 
need, in the context, to make an informed transactional decision 
(“m aterial inform ation”) and such practice would be likely to cause 
the average consumer to make a transactional decision that the aver
age consumer would not otherwise make.

(2) A commercial practice is misleading if—

(a) the trader—

(i) provides m aterial information referred to in subsec
tion (1) in a manner that is unclear, unintelligible,
ambiguous or untimely, or

(ii) fails to identify the commercial intent of the practice
(if such intent is not already apparent from the 
context),

and

(b) such practice would be likely to cause the average con
sumer to make a transactional decision that the average 
consumer would not otherwise make.

(3) If a commercial practice is or includes an invitation to pur
chase, each of the following constitutes material inform ation for the 
purposes of this section, unless already apparent to the consumer in 
the context of the commercial practice:

(a) the main characteristics of the product, to an extent appro
priate to the medium and the product;

(b) the geographical address of the trader, the identity of the
trader (such as his or her trading name) and, if the trader 
is acting in a consumer transaction as an agent of another 
trader, the geographical address and the identity of that 
other trader;
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(c) the price of the product (inclusive of taxes) or, if the nat
ure of the product is such that the price cannot reason
ably be calculated in advance, the manner in which the 
price is calculated;

{d) any freight, delivery or postal charges that apply in 
relation to the product or, if such charges cannot reason
ably be calculated in advance, a statement of the fact that 
such charges will apply and be payable by the consumer;

(e) the handling of consumer complaints in relation to the
product or the arrangement for payment, delivery or per
formance, if such handling or arrangement does not meet 
or accord with—

(i) the standard of skill and care that the trader may
reasonably be expected to exercise in respect of con
sumers, or

(ii) the general principle of good faith in the trader’s field
o f activity;

(f) if applicable, the legal rights o f a consumer (whether con
tractual or otherwise) to withdraw from or cancel the 
consumer transaction.

(4) The material information set out in subsection (3) is in 
addition to and not instead of any other information that the trader 
is required by law to provide to a consumer, including, without limi
tation, any information required to be provided by regulations under 
this Act.

(5) In determining whether a commercial practice is misleading 
under this section, the commercial practice shall be considered in its 
factual context, taking account of all o f its features and the circum
stances, including—

(a) the space or time available in any communications
medium used, and

(b)  any measures taken by the trader to make the material
information available to consumers by other means.

47.— A  trader who engages in any misleading commercial practice 
described in section 43(1) or (2) commits an offence and is liable on 
conviction on indictment or on summary conviction, as the case may 
be, to the fines and penalties provided in Chapter 4 o f Part 5.

48.— (1) In this section—

“cash” means cash that is legal tender;

“relevant method”, in relation to payment, means each of the follow
ing methods of payment—

(a) cash,

(b) credit card,

(c) direct debit,
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{d) any other method or methods of payment prescribed by 
the Minister.

(2) In this section a reference to a representation includes a refer
ence to a representation made at any stage up to the time the trader 
accepts paym ent in respect of the product concerned.

(3) W here—

(a) a trader makes a representation that the trader will accept 
paym ent in respect of a product by any one of 2 or more 
different relevant methods, or

{b) it is the practice of a trader to accept payment in respect 
of a product by different relevant methods,

the trader shall not impose an additional charge on any person by 
reason of the person’s making payment in respect of the product by 
one of the relevant methods (to which the foregoing representation 
relates or as regards which the foregoing practice exists) as distinct 
from another of them.

(4) For the purposes of subsection (3)—

(a) without limiting any of the other means by which that sub
section may be contravened, a trader shall be deemed 
to impose an additional charge, by reason of the person 
concerned making payment as mentioned in that subsec
tion, if the price charged by the trader in respect of the 
product concerned is, where one of the relevant methods 
of payment is used by that person, greater than the price 
that would be so charged were that person to use another 
of them,

(b) if the representation or practice referred to in that subsec
tion relates not only to relevant methods of payment but 
to one or more other methods of payment as well, that 
fact is immaterial, and

(c) it is immaterial that the trader can show that any expenses
incurred by the trader in accepting paym ent by one of
the relevant methods are greater than those incurred by
the trader in accepting paym ent by another of them.

(5) A trader who contravenes subsection (3) commits an offence 
and is liable on summary conviction to the fines and penalties p ro 
vided in Chapter 4 of Part 5.

(6) In proceedings for an offence under this section, where evi
dence is given that on a particular occasion the defendant accepted 
paym ent in respect of the product concerned by a relevant method 
which was different from that which the defendant accepted in
respect of the product on another occasion in the period of 12
months preceding the first-mentioned occasion (and that previous 
m ethod is also a relevant m ethod), then it shall be presumed, until 
the contrary is proved, that a practice existed on the part of the 
defendant to accept paym ent in respect of the product by those fore
going methods.
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49.— (1) W here it is the practice of a trader to accept payment in 
respect of a product—

(fl) by only one relevant method and to impose a charge on a 
person for the person’s making payment in respect of the 
product by that method, or

(b) by different relevant methods and to impose on a person 
the same charge for the person’s making payment in 
respect of the product by any of those methods,

the trader shall ensure that any representation made by the trader, 
or on the trader’s behalf, in relation to the price payable in respect 
of the product, states clearly that price as a single amount inclusive 
of the foregoing charge.

(2) For the purposes of subsection (1), it is immaterial that the 
trader also accepts payment in respect of the product concerned by 
one or more methods of payment that are not relevant methods of 
payment and the reference in that subsection to the practice of a 
trader to accept payment in respect of a product by only one relevant 
method shall be read accordingly.

(3) A trader who contravenes subsection (!) commits an offence 
and is liable on summary conviction to the fines and penalties pro
vided in Chapter 4 of Part 5.

(4) In a case falling within paragraph (a) or (b) of subsection (1), 
nothing in that subsection prevents the inclusion in any represen
tation referred to in that subsection of—

(a) an indication that the single price stated is inclusive of a
charge for making payment by the method concerned or,
as the case may be, any of the methods concerned, or

(b) an indication of the amount of such charge.

(5) In this section ‘relevant m ethod’, in relation to payment, has
the same meaning as it has in section 48.

50.— (1) Subject to subsection (5), if the Minister considers it to 
be in the interest of consumers to have a product, or a class or type 
of product, m arked with or accompanied by any information (or 
both), the Minister may make regulations—

(a) prescribing the product or class or type of product,

{b) prescribing—

(i) any stamps, marks, tags and labels for use on those
products and the manner of their use, or

(ii) any information to accompany those products when
they are supplied to consumers by traders, or

(iii) the m atters referred to in both of the foregoing subpa
ragraphs,

(c) requiring traders who supply a prescribed product, or a 
product of a prescribed class or type, to—
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(i) stamp, mark, tag or label them in accordance with
regulations made under paragraph (b)(i), or

(ii) have prescribed information under paragraph (b)(ii)
accompany those products in the m anner and form 
specified in the regulations, or

(iii) do the things referred to in both of the foregoing sub-
paragraphs,

and

{d) regulating or prohibiting the supply of a prescribed prod
uct, or a product of a prescribed class or type, if any regu
lation under paragraph (b) or (c) is not complied with.

(2) Subject to subsection (5), if the Minister considers it to be in 
the interest of consumers that advertisements for a product, or a 
class or type of product, contain or refer to any information relating 
to those products (or do both those things), the M inister may make 
regulations—

(a) prescribing the product, or class or type of product, and
that information, and

(b) requiring traders who m arket or advertise those products
to do either or both of the following, as the Minister con
siders necessary or appropriate:

(i) include that information in their advertisements and
to do so in the m anner and form specified in the 
regulations;

(ii) specify in their advertisements the means by which
that information may be obtained by a consumer.

(3) The M inister may make different regulations under this 
section for—

(a) different classes or types of products or traders,

(b) different classes or types of advertisements,

(c) different circumstances, and

(d) different geographical areas of the State.

(4) A  regulation made under this section may apply to the whole 
State or to a specified geographical area of the State.

(5) The M inister may not make a regulation under this section 
unless the M inister is satisfied that in the context—

(fl) the average consumer would need the stamp, mark, tag, 
label or information in order to make an informed trans
actional decision (“m aterial inform ation”), and

(b) if such material information was withheld, om itted or con
cealed, it would be likely to cause the average consumer 
to make a transactional decision that the average con
sumer would not otherwise make.
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(6) Subsection (5) does not apply in respect of regulations that 
may be made under subsection (1) relating to indications of the stan
dard of fineness of articles of precious metal.

51.— (1) A trader who supplies a product in contravention of a 
regulation under section 50(1) commits an offence.

(2) If an advertisement fails to comply with any requirem ent of a 
regulation under section 50(2), any trader who publishes the adver
tisement or causes it to be published commits an offence.

(3 )  A trader who commits an offence under subsection (1) or (2) 
is liable on summary conviction to the fines and penalties provided 
in Chapter 4 of Part 5.

C h a p te r  3 

Aggressive Commercial Practices

52.—A trader shall not engage in an aggressive commercial 
practice.

53.— (1) A commercial practice is aggressive if by harassment, 
coercion or undue influence it would be likely to—

(a) cause significant impairment of the average consum er’s
freedom of choice or conduct in relation to the product 
concerned, and

(b) cause the average consumer to make a transactional
decision that the average consumer would not otherwise 
make.

(2) In determining whether a commercial practice is aggressive 
under subsection (1), the commercial practice shall be considered in 
its factual context, taking account of all of its features and the cir
cumstances.

(3) W ithout limiting subsection (2), in determining whether the 
commercial practice employs harassment, coercion or undue influ
ence, the following shall be taken into account:

(a) the timing, location, nature or persistence of the commer
cial practice;

(b) the use of threatening or abusive language or behaviour
by the trader;

(c) the exploitation of a consum er’s misfortune or circum
stance when the trader is aware that the consumer’s 
judgm ent is impaired as a result of the gravity of the mis
fortune or circumstance, in order to influence the con
sum er’s transactional decision;

(d) the imposition of onerous or disproportionate non-con-
tractual barriers by the trader when the consumer wishes 
to term inate the contract, exercise a contractual right or 
switch to another product or trader;

(e) the use of threats by the trader to—
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(i) take action or initiate proceedings against the con
sumer when the trader has no legal basis for taking 
such action or initiating such proceedings, or

(ii) do something unlawful.

(4) In this section, “undue influence” means exploiting a position  
of power in relation to a consumer so as to apply pressure (without 
necessarily using or threatening to use physical force) in a way that 
significantly limits the consumer’s ability to make an informed choice 
in relation to the trader’s product.

54.— A  trader who engages in any aggressive commercial practice 
described in section 53(1) commits an offence and is liable on convic
tion on indictment or on summary conviction, as the case may be, to 
the fines and penalties provided in Chapter 4 of Part 5.

C hapter 4 

Prohibited Commercial Practices

55.— (1) A  trader shall not engage in any of the following com 
mercial practices:

(a) a representation that the trader has an approval, authoris
ation or endorsement that the trader does not have, or 
making such a representation when the trader is not in 
compliance with that approval, authorisation or 
endorsement;

(b)  a representation that the trader is signatory to a code of
practice, if the trader is not;

(c) a representation that the trader is about to cease trading
or move premises, if the trader is not;

(d) a representation that a product has an approval, authoris
ation or endorsement that it does not have, or making 
such a representation when the trader is not in com 
pliance with that approval, authorisation or endorsement;

(e) a representation that a product is able to facilitate winning
in games of chance;

(/) a representation that supply of a product is legal, if it is 
not, or creating such an impression;

(g) a representation that a product is able to cure an illness,
dysfunction or malformation, if it cannot;

(h) a representation that describes a product as “gratis”,
“free”, “without charge” or anything similar, if a con
sumer has to pay anything other than the necessary and 
reasonable cost of—

(i) responding to the representation, and

(ii) collecting the product or having it delivered;

(i) a representation that a commercial practice o f the trader
has an approval, authorisation or endorsement that it
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does not have, or making such a representation when the 
trader is not in comphance with the approval, authoris
ation or endorsement;

(/■) a representation that a code of practice has an approval or 
other endorsement that it does not have;

(k) displaying a quality, standard or trust mark or symbol, or 
some equivalent type of mark or symbol, without having 
obtained necessary authorisation to do so;

(/) making an invitation to purchase a product without dis
closing the existence of any reasonable grounds the 
trader may have for believing that the trader will not be 
able to supply, or procure another trader to supply, the 
product or an equivalent product at the price specified in 
the invitation, or to do so for a reasonable period of time 
or in reasonable quantities, having regard to the scale of 
any marketing or advertising of the product and the price 
specified (bait advertising);

(m)  making an invitation to purchase a product, then—

(i) demonstrating a defective sample of the product, or

(ii) refusing to—

(I) show or display the product to the consumer,

(II) take an order from the consumer for the prod
uct, or

(III) deliver the product to the consumer within a 
reasonable period of time,

with the intention of promoting a different product (bait 
and switch);

(«) making a false representation that a product is available 
only for a limited time, or on particular terms for a lim
ited time, in order to elicit an immediate decision from a 
consumer, depriving the consumer of sufficient oppor
tunity or time to make an informed choice in relation to 
the trader’s product;

(o) subject to subsection (2), providing after-supply service to 
a consumer in a language that is not an official language 
of the relevant State in which the trader is located, nor is 
it the language in which the trader and consumer com
municated prior to the agreem ent to supply;

(p) making a representation or creating an impression that a 
right given to consumers under an enactm ent is a distinc
tive feature of the trader's prom otion or supply;

{q) using editorial content in the media to prom ote a product 
(if a trader has paid for that prom otion) if it is not made 
clear that the prom otion is a paid prom otion, whether in 
the content itself or in any oral, written, visual or descrip
tive representation in the promotion;

(r) making a representation to a consumer that is materially 
inaccurate in respect of the nature and extent of risk to

Pt.3 S.55
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the consum er’s personal security, or that of other 
members of the consum er’s household, if the consumer 
does not purchase the trader’s product;

(s') promoting a product (similar to that of another 
manufacturer) in such a m anner as to deliberately mis
lead or deceive a consumer into thinking that the product 
is m anufactured by that m anufacturer, when it is not;

{t) making a representation to a consumer that is inaccurate 
to a m aterial degree in respect of m arket conditions, or 
in respect of the possibility of finding a product, with the 
intention of inducing the consumer to purchase a product 
at conditions less favourable than norm al market 
conditions;

(u) operating, running or prom oting a competition or prize 
prom otion without awarding the prizes described or 
reasonable equivalents;

(v) making a representation or creating an impression that a 
consumer has won or will win a prize or other equivalent 
benefit, if—

(i) there is no prize or equivalent benefit, or

(ii) in claiming the prize, the consumer has to make a pay
ment or incur a loss;

(»v) including in m arketing material an invoice or any similar 
document seeking payment from a consumer for a prod
uct that the consumer has not ordered;

(x) making a representation or creating an impression that 
the trader—

(i) is not acting for purposes related to the trader’s trade,
business or profession, when the trader is so acting, 
or

(ii) is acting as a consumer, when the trader is not;

(>») making a representation or creating an impression that 
after-supply service in relation to a product is available 
in a relevant State other than the one in which the prod
uct is supplied, when it is not so available.

(2) Subsection (l)(o)  does not apply in either of the following 
cases:

(a) prior to the agreem ent to supply, the trader clearly dis
closes to the consumer the language or languages in 
which the after-supply service is available;

(b) the primary language in which the trader and consumer
communicated prior to the agreem ent to supply is the 
official language of the relevant State in which the trader 
is located but is not the official language of the relevant 
State of the consumer.

(3) A trader shall not engage in any of the following commercial 
practices;
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(fl) making a representation or creating an impression that a 
consumer cannot leave the premises until a contract is 
formed;

{b) failing to comply with a consum er’s request to leave the 
consum er’s residence or to not return (except in circum
stances and to the extent justified or perm itted by or 
under law in order to enforce a contractual obligation);

(c) persistently failing to comply with a consum er’s request 
to cease—

(i) communicating or initiating unwanted or unsolicited
contact with, or

(ii) making or sending unwanted or unsohcited represen
tations to,

the consumer by telephone, fax, email or any other elec
tronic means or remote media (except in circumstances 
and to the extent justified or perm itted by or under law 
in order to enforce a contractual obligation);

{d) in relation to a consumer’s claim on an insurance policy, 
doing either or both of the following:

(i) requiring the consumer to produce documents irrel
evant to the validity of the claim;

(ii) persistently faihng to respond to the consum er’s cor
respondence on the m atter, in order to dissuade the 
consumer from exercising contractual rights in 
respect of that claim;

(e) including in an advertisement a direct exhortation to chil
dren to—

(i) purchase a product, or

(ii) persuade a parent or adult to purchase the product
for them;

(J) in relation to any product that a consumer does not solicit, 
demanding that the consumer—

(i) make immediate or deferred payment for the prod
uct, or

(ii) return or keep the product safe;

(g) explicitly informing a consumer that if the consumer does 
not purchase a product, the trader’s job or livelihood will 
be in jeopardy.

(4) Subsection (3)(f) does not apply in respect of a product pro
vided by a trader in accordance with Regulation 9(3) of the E uro
pean Communities (Protection of Consumers in Respect of Con
tracts Made by Means of Distance Communication) Regulations 
2001 (S.I. No. 207 of 2001).
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56.—A trader who contravenes section 55(1) or (3) commits an 
offence and is liable on conviction on indictment or on summary 
conviction, as the case may be, to the fines and penalties provided 
in Chapter 4 of Part 5.

57.— (1) If the M inister considers it to be in the interest of con
sumers, the M inister may make regulations requiring traders who 
supply a product, or a class or type of product, to display the price 
or charge to consumers of or for those products in any m anner or 
form specified in the regulations.

(2) W ithout limiting subsection (1), a regulation under this 
section may—

(fl) require prices or charges, or any combination of prices and 
charges, to be displayed in a single am ount and inclusive 
of any charges, fees or taxes payable,

(b) require the price or charge display, or combined price and
charge display, to state the range of prices or charges for 
the products, and

(c) prohibit the supply of the products to  consumers at any
price greater than the price or charge so displayed.

(3) The Minister may make different regulations under this 
section for different classes or types of products or traders.

(4) A regulation made under this section may apply to the whole 
State or to a prescribed geographical area of the State.

(5) This section is in addition to section 49 (respecting certain sur
charges being stated as part of price).

58.—A  trader who contravenes a regulation under section 57 com
mits an offence and is liable on summary conviction to the fines and 
penalties provided in Chapter 4 of Part 5.

59.— (1) In this section, “grocery retailer” means a trader who is 
a retailer within the meaning of section 15A of the Competition 
Act 2002.

(2) A grocery retailer who offers food for sale to consumers by 
weight (other than food packed for sale by its m anufacturer or pro
ducer or by the person who supplied it for sale) shall—

(a) provide a weighing scale, or weighing machine, that—

(i) is in a public and prom inent position on the premises
where that food is sold, and

(ii) subject to health and food safety considerations, is as
near as reasonably possible to where that food is on 
display for sale,

and

{b) allow any person purchasing, or about to purchase, such 
food to weigh it or observe its weighing on the weighing 
scale or weighing machine in a m anner that allows the
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person to see the reading of the weight provided by the 
scale or machine and to be informed of the resultant price 
before payment.

(3) A grocery retailer who contravenes subsection (2)(a) or (b) 
commits an offence and is liable on summary conviction to the fines 
and penalties provided in Chapter 4 of Part 5.

60.—(1) A trader shall not, without reasonable cause, prevent a 
person from, or obstruct or interfere with that person in—

(a) reading the prices displayed on or in relation to products
supplied by the trader, or

(b) entering premises for purposes described in paragraph (a),
if those premises are where the trader supplies those 
products.

(2) A trader who contravenes subsection (l)(a) or (b) commits an 
offence and is liable on summary conviction to the fines and penalties 
provided in Chapter 4 of Part 5.

61.—(1) If the Government are of the opinion that abnormal cir
cumstances prevail or are likely to prevail in relation to the supply 
of a product, the Government may by order (“emergency order”) 
declare that a state of emergency affecting the supply of that prod
uct exists.

(2) An emergency order may relate to one or more products and 
may define the products in such manner as the Government think fit.

(3) Unless the term of an emergency order is extended under sub
section (4) or (5) or the order is revoked, an emergency order—

(a) remains in force for such term (not exceeding 6 months
from the date that the order is made) that the Govern
ment think proper and specify in the order, and

(b) expires at the end of the last day of the term specified.

(4) Subject to subsection (5), if an emergency order is in force 
(“principal order”) and the Government are of the opinion that 
abnormal circumstances continue to prevail in relation to the supply 
of a product to which the order relates, the Government may make 
one order (“extension order”) in relation to that product extending 
the term of the principal order as it relates to that product for a 
period not exceeding 6 months from the date that the extension 
order is made.

(5) If during the extended term under subsection (4), the Govern
ment are of the opinion that abnormal circumstances continue to 
prevail in relation to the supply of the product to which the extension 
order relates, the Government may make only one more order 
(“final extension order”) in relation to that product extending the 
term of the principal order as it relates to that product for a period 
not exceeding 6 months from the date that the final extension order 
is made.

Offence: preventing  
the reading of  
prices.

State o f em ergency 
affecting supply o f  a 
product.
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62.— (1) If an emergency order is in force in respect of a product 
under section 61, the Government may by order fix the maximum 
price at which that product may be supplied by a trader to 
consumers.

(2) An order under subsection (1) may—

(a) Hmit the application of the order to a class or type of the
product,

(b) specify conditions by reference to which a maximum price
is fixed and may fix different maximum prices in relation 
to different conditions,

(c) apply to the whole State, to a particular geographical area
in the State, or to the supply of the product by a part
icular class or type o f trader,

(d) fix a maximum price by specifying it or by specifying the
manner in which it is to be calculated, and

(e) provide for any incidental or ancillary matter (including a
requirement that the product to which the order relates 
shall be sold only in specified units of weight, measure 
or volum e) that the Government consider necessary or 
expedient to give full effect to any provision of the order 
or to secure compliance with it.

(3) Unless previously revoked, an order made under this section  
expires on the expiration o f the emergency order in respect of which 
it is made.

63.— A  trader who contravenes an order made under section 62 
commits an offence and is liable on conviction on indictment or on 
summary conviction, as the case may be, to the fines and penalties 
provided in Chapter 4 of Part 5.

P A R T  4  

P yr a m id  P r o m o t io n a l  S c h e m e s

64.— (1) In this Part, “pyramid promotional schem e” means a 
scheme by which a person gives consideration in m oney or m oney’s 
worth, or gives a gift in m oney or m oney’s worth, for an opportunity 
to receive compensation derived primarily from the introduction of 
other persons into the scheme rather than from the supply or con
sumption of a product.

(2) The following apply in respect o f subsection (1):

(a) the opportunity to receive com pensation need not be lim
ited to the person’s introduction o f other persons into the 
scheme but may include their introduction by other 
persons;

(b) the scheme may but need not involve the supply of a
product.
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65.— (1) A person shall not—

(fl) establish, operate or prom ote a pyramid promotional 
scheme,

{b) knowingly participate in such a scheme, or

(c) induce or attem pt to induce another person to participate 
in such a scheme.

(2) A person who contravenes subsection (1) commits an offence.

(3) In proceedings for an offence under this section or for a p ro
hibition order under section 71, it shall not be necessary for the pros
ecution or the applicant, as the case may be, to prove—

(a) that the opportunity to receive compensation was a legally
enforceable right,

(b) that the consideration or gift given, as the case may be,
was given within the State,

(c) that giving consideration or a gift was the only require
ment a person had to satisfy in order to—

(i) participate or be eligible to participate in the
scheme, or

(ii) be eligible or have opportunity to receive com pen
sation under the scheme,

(d) that any compensation received was received within the
State,

(e) that any opportunity to receive compensation was to be a
receipt of such compensation within the State, or

(/) that any arrangements under the scheme were recorded 
in writing.

(4) If, in proceedings for an offence under this section or for a 
prohibition order under section 71, the alleged pyramid prom otional 
scheme involves the supply of a product, then the following may be 
considered (among other things) in determining whether the oppor
tunity to receive compensation is derived primarily from the intro
duction of other persons into the scheme:

(а) in respect of a promotion of the scheme, the emphasis
given to a participant’s entitlem ent to the product, as 
compared to the emphasis given to compensation derived 
from the introduction of other persons into the scheme;

(б) the extent to which the consideration given bears a reason
able relationship to the product, by reference to the price 
of the same or a comparable product available elsewhere.

(5) A person guilty of an offence under this section is liable on 
conviction on indictment to the fines and penalties provided in Chap
ter 4 of Part 5.

Indictable offence: 
participating in, 
establishing, 
operating or 
prom oting pyramid 
prom otional 
schem es.
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66.— (1) An agreem ent between a scheme prom oter and another 
person is, to the extent it requires or provides for paym ent of money 
or m oney’s worth in respect of a pyramid prom otional scheme, void 
and has no effect, and no action lies in any court for the recovery of 
such money or money’s worth under or pursuant to such agreement.

(2) For the purposes of subsection (1), a “scheme prom oter” 
m eans a person who establishes, operates or prom otes a pyramid 
prom otional scheme or who induces or attem pts to induce others to 
participate in such a scheme, and includes any person acting on a 
scheme prom oter’s behalf.

P A R T  5

P r o c e e d in g s , R e m e d ie s  a n d  P e n a l t ie s  

C h a pt e r  1

Interpretation and General Matters related to Proceedings

67.—In this Part “prohibited act or practice” means any of the 
following:

(a) any unfair, misleading or aggressive commercial practice
under Part 5;

(b) any contravention of section 48(3) or 49(1);

(c) any contravention of section 55(1) or (3), 59(2) or 60(1)-,

(d) any contravention of section 65(1)',

(e) any contravention of a regulation under section 50 or 57
or an order referred to in section 92;

if) any contravention of an order under section 62(1),

but subject to the exclusion of one or more of the foregoing pro
visions provided for in section 71, 73, 74 or 75.

68.—If, in any proceedings under this Act, the truth of a factual 
claim in a representation is an issue and the trader who made the 
representation, or on whose behalf the representation was made, 
does not establish on the balance of probabilities that it is true, then 
the representation shall be presumed to be untrue.

69.— (1) In this section:

“advertiser” means a person who publishes advertisements; 

“contravening advertisem ent” means—

(a) an unfair, misleading or aggressive commercial practice in
the form of an advertisement, or

(b) an advertisement that is—

(i) a prohibited commercial practice under section 55(1) 
or (3),
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(ii) in contravention of section 49(1), or

(iii) in contravention of a regulation under section 50(2).

(2) An advertiser who publishes a contravening advertisement on 
behalf of a trader does not commit an offence \xnAex section 47, 49(3), 
51(2) or 56 and is not liable under section 74 (respecting consum er’s 
right of action for damages) if the advertiser proves that the adver
tiser did not know and had no reason to suspect that its publication 
would be in contravention of section 41(1), 42, 49(1), 50(2), 51(2), 
52, 54, 55(1) or (3) or 56.

(3) An advertiser who accepts or agrees to publish an advertise
ment for a trader shall—

(a) make a record of the name and address of that trader, and

(b) keep that record for not less than 2 years from the last day
on which the advertisement is published.

(4) An advertiser who contravenes subsection (3) commits an 
offence and is liable on summary conviction to the fines and penalties 
provided in Chapter 4.

70.— (1) If, in relation to a commercial practice of a trader, the 
trader commits an offence under this Act and its commission is due 
to the act or default of another person, that other person shall also 
be guilty of an offence and may be charged with and convicted of 
it whether or not proceedings for an offence are brought against 
the trader.

(2) A person guilty of an offence under subsection (1) is liable on 
conviction to the same range of fines and penalties provided in Chap
ter 4 that the trader referred to in subsection (1) is or would be liable 
in respect of that offence.

C hapter 2 

Civil Proceedings

71.— (1) In this section “prohibited act or practice” does not 
include a contravention of section 59(2) (respecting weighing facili
ties in grocery retail) or section 60(1) (respecting preventing the 
reading of prices).

(2) Any person, including the Agency or any other public body 
that is prescribed for the purposes of this subsection, may apply to 
the Circuit Court or High Court for an order prohibiting a trader or 
person from committing or engaging in a prohibited act or practice.

(3) A n application under subsection (2) shall be on notice to—

(a) the trader or person against whom the order is sought, and

(b) the Agency, if the applicant is not the Agency.

(4) In determ ining an application under this section, the court 
shall consider all interests involved and, in particular, the public 
interest.

O ffence o f trader 
due to act or 
default o f  another 
person.

Civil relief by way 
of prohibition  
orders.
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(5) If the appHcant for an order under this section is not the 
Agency, the court may not make the order unless the Agency has 
been afforded an opportunity to be heard and adduce evidence.

(6) If the court considers it necessary or appropriate in the cir
cumstances, taking into account all interests involved and, in part
icular, the public interest, the court may make an order under this 
section without proof of any actual loss or damage or of any intention 
or negligence on the part of the trader.

(7) In making an order under this section, the court may impose 
terms or conditions in the order that the court considers appropriate, 
including a requirement that the trader or person publish a corrective 
statement, at the trader’s or person’s own expense and in any manner 
the court considers appropriate, in respect of the matters the subject 
of the order.

(8) An apphcation under this section to the Circuit Court shall be 
made to the judge of the Circuit Court for the circuit in which the 
prohibited act or practice concerned is being committed or engaged 
in.

(9) The Circuit Court shall have jurisdiction to hear and deter
mine an application under this section which it is satisfied it is appro
priate for it to deal with as a court of local and limited jurisdiction 
and, for the purpose of the court’s satisfying itself of that matter, the 
matters to which it shall have regard include—

(a) the nature and extent of the prohibited act or practice con
cerned, and

(b) the estimated cost of complying with the order to which
the application relates.

(10) If, in relation to an application under this section to the Cir
cuit Court, that court becomes of the opinion, during the hearing of 
the application, that it is not appropriate for the Circuit Court to 
deal with the application, it may, if it so thinks fit, transfer the appli
cation to the High Court.

(11) Subsection (10) is without prejudice to the jurisdiction of the 
Circuit Court to determine an application under this section which, 
at the time of the making of the apphcation, it was satisfied it had 
jurisdiction to deal with.

(12) Where an application is transferred under subsection (10) to 
the High Court, the High Court shall be deemed to have made any 
order of a procedural nature that was made by the court from which 
it is so transferred in the proceedings in relation to the application.

(13) A trader commits an offence who, without reasonable 
excuse, fails to comply with an order under this section and is liable 
on conviction on indictment or on summary conviction, as the case 
may be, to the fines and penalties provided in Chapter 4.

72.—(1) In this section, “code owner” means, in relation to a code 
of practice, any person responsible for formulating or revising the 
code or for monitoring compliance by those traders who agree, com
mit or undertake to abide or be bound by it.

(2) If a code of practice or its code owner promotes any pro
hibited act or practice, the Agency may apply to the Circuit Court
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or High Court for an order prohibiting the code owner from such 
prom otion or requiring the code owner to withdraw the code or 
amend it as the court considers necessary to prevent such promotion.

(3) An application under subsection (2) shall be on notice to the 
code owner.

(4) In determ ining an application under this section, the court 
shall consider all interests involved and, in particular, the public 
interest.

(5) In making an order under subsection (2), the court may 
impose term s or conditions in the order that the court considers 
appropriate.

(6) Subsections (8) to (12) of section 71 apply to an application 
under this section as they apply to an application under that section 
with the following modifications—

(a) the substitution in subsection (8) of “in which the code
owner is promoting the prohibited act or practice con
cerned or in which the code owner resides or carries on 
any business or profession” for “in which the prohibited 
act or practice concerned is being committed or engaged 
in”, and

(b) the substitution in subsection (9) of the following para
graph for paragraph (a):

“(a) the nature and extent of the prohibited act or 
practice being prom oted by the code of prac
tice concerned or its code owner,”.

(7) A code owner commits an offence who, without reasonable 
excuse, fails to comply with an order under this section and is liable 
on conviction on indictment or on summary conviction, as the case 
may be, to the fines and penalties provided in Chapter 4.

73.—(1) In this section “prohibited act or practice” does not Undertakings with 
include a contravention of section 59(2) (respecting weighing facih- the Agency, 
ties in grocery retail) or section 60(1) (respecting preventing the 
reading of prices).

(2) If the Agency has reason to believe that a trader—

(a) is committing or engaging in a prohibited act or practice,

(b) is about to commit or engage in a prohibited act or prac
tice, or

(c) has committed or engaged in a prohibited act or practice,

the Agency may accept from the trader a written undertaking that is 
signed by the trader in the form and which contains the terms and 
conditions the Agency determ ines are appropriate in the cir
cumstances.

(3) If the Agency accepts an undertaking from a trader under this 
section, the Agency shall publish the undertaking, or cause it to be 
pubhshed, in any form or m anner the Agency considers appropriate.
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(4) Without Hmiting subsection (2), the undertaking may include 
one or more of the following terms and conditions:

(a) an undertaking to comply with the provision or provisions
concerned of this Act or regulations under this Act;

(b) an undertaking to refrain from committing or engaging in
any act or practice;

(c) an undertaking to compensate consumers or a class of con
sumers, including reimbursing any money or returning 
any other property or thing received from consumers in 
connection with a consumer transaction;

(d) an undertaking to publish or cause to be published, at the
trader’s expense, an advertisement containing a correc
tive statement relating to the prohibited act or practice.

(5) If the trader under subsection (2) is a body corporate, the 
undertaking shall be signed by a director, manager, secretary or 
other officer of the trader.

(6) The Agency may terminate proceeding against a trader under 
section 71 (respecting civil relief by way of prohibition orders) on the 
acceptance of an undertaking from the trader.

(7) Despite subsection (6), the Agency may apply for an order 
against a trader under section 71 if the trader fails to comply with 
the terms and conditions of an undertaking under this section.

(8) Subsections (2) to (5) shall, with the following modifications 
and any other necessary modifications, apply in respect of any trader 
the Agency has reason to believe is contravening, is about to contra
vene or has contravened an enactment specified in Schedule 4, 
namely, the modifications that—

{a) references in those subsections to a prohibited act or prac
tice shall be read as references to a contravention of an 
enactment specified in that Schedule, and

(b) the reference in subsection (4)(a) to the provision or pro
visions concerned of this Act or regulations under this 
Act shall be read as a reference to the provision or pro
visions concerned of that enactment.

(9) If compensation is paid to a consumer pursuant to an under
taking referred to in subsection (4)(c) and the consumer subsequently 
commences an action under section 74 and is awarded damages by 
the court in respect of the same prohibited act or practice, the com
pensation paid under the undertaking is deemed to be in satisfaction 
of so much of the awarded damages as is equal to the amount paid 
to the consumer under that undertaking.

74.—(1) In this section, “prohibited act or practice” does not 
include—

(a) a misleading commercial practice described in section 45,
or

(b) a contravention of section 65(1) (respecting pyramid pro
motional schemes).
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(2) A consumer who is aggrieved by a prohibited act or practice 
shall have a right of action for relief by way of damages, including 
exemplary damages, against the following:

(a) any trader who commits or engages in the prohibited act
or practice;

(b) if such trader is a body corporate, any director, manager,
secretary or other officer of the trader, or a person who 
purported to act in any such capacity, who authorised or 
consented to the doing of the act or the engaging in of 
the practice.

(3 )  Subject to subsection (4), an action under this section may be 
brought in the District Court, the Circuit Court or the High Court 
and such a court may, in that action, award such damages as the 
court considers appropriate, including exemplary damages.

(4) If the action is brought in the District Court or the Circuit 
Court, any relief by way of damages, including exemplary damages, 
shall not, except by consent of the necessary parties in such form as 
may be provided for by rules of court, be in excess of the limit of 
jurisdiction of the District Court or the Circuit Court, as the case 
may be, in an action founded on tort.

(5) W here in an action under this section it is proved that the act 
or practice complained of was done or engaged in by a body corpor
ate it shall be presumed, until the contrary is proved, that each (if 
any) director of the body and person employed by it whose duties 
included making decisions that, to a significant extent, could have 
affected the management of the body, and any other person who 
purported to act in any such capacity at the material time, consented 
to the doing of that act or the engaging in of that practice.

C h a p t e r  3 

Compliance Notices

75.—(1) In this section “prohibited act or practice” does not Com pliance notices, 
include a contravention of a regulation under section 57 (respecting 
price display regulations).

(2) A n authorised officer who is of the opinion that a person is 
committing or engaging in, or has committed or engaged in, a pro
hibited act or practice or is contravening or has contravened an 
enactm ent specified in Schedule 5 may serve, personally or by post, 
a written notice on that person (a “compliance notice”).

(3) A compliance notice shall be signed and dated by the author
ised officer and shall—

(a) contain a statem ent of the alleged contravention
(identifying the relevant enactment), the opinion referred 
to in subsection (2) and the reasons for that opinion,

(b) direct the person to remedy the contravention or the
m atters occasioning that notice, including any other 
requirem ent that the authorised officer considers appro
priate in order to remedy the contravention or m atter 
(the “compliance direction and requirem ents”),
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(c) specify the date by which the person is to comply with the 
comphance direction and requirements,

{d) contain a statem ent that the person may appeal the notice 
to the District Court within 14 days after service of the 
notice, including information specifying—

(i) the form and m anner of such an appeal, and

(ii) the service address of the Agency for purposes of
notifying the Agency under subsection (6),

and

(e) contain a statem ent that, if an appeal is not m ade in 
accordance with this section and within the time specified 
in paragraph (d), then—

(i) the notice will be treated as not disputed,

(ii) the person will be deemed to have accepted the notice
and have agreed to comply with the compliance 
direction and requirements, and

(iii) any failure or refusal to so comply is an offence and,
on summary conviction, the person will be liable to 
the fine and penalties set out in Chapter 4.

(4) The date specified under subsection (3)(c) shall not be earlier 
than the end of the period within which an appeal may be made 
under subsection (5).

(5) If the person on whom the compliance notice is served wishes 
to dispute the notice, the person may, no later than 14 days after the 
notice is served and in accordance with this section and in the form 
and m anner specified in the notice, appeal the notice to a judge of 
the District Court in the district court district in which the notice 
was served.

(6) A person who appeals under subsection (5) shall at the same 
time notify the Agency of the appeal and the grounds for the appeal 
and the Agency shall be entitled to appear, be heard and adduce 
evidence on the hearing of the appeal.

(7) In determining an appeal under this section, the judge may 
confirm, vary or cancel the compliance notice, if satisfied that it is 
reasonable to do so.

(8) If on appeal the compliance notice is not cancelled, the notice 
takes effect on the later of the following:

(a) the day after the day on which the notice is confirmed or
varied on appeal;

(b) if the appeal is withdrawn by the appellant, the day after
the day it is withdrawn;

(c) the day specified in the notice.

(9) If there is no appeal under subsection (5), the compliance 
notice takes effect on the later of the following:

(a) 14 days after the notice is served on the person;
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(b) the day specified in the notice.

(10) An authorised officer may—

{a) withdraw a compliance notice at any time, or

{b) if no appeal is made or pending under subsection (5), 
extend the date specified in the notice under subsection
(3)(c).

(11) A person commits an offence who, without reasonable 
excuse, fails to comply with a compliance direction or requirem ent 
specified in a compliance notice and, on summary conviction, is liable 
to the fines and penalties provided in Chapter 4.

(12) W ithdrawal of a compliance notice under subsection (10) 
does not prevent the service of another compliance notice, whether 
in respect of the same m atter or a different matter.

(13) If a comphance notice takes effect in accordance with this 
section, the Agency shall publish the compliance notice, or cause it 
to be published, in any form or manner the Agency considers 
appropriate.

(14) Nothing in this section prevents the commencement of pro
ceedings for an offence.

C h a p t e r  4  

Criminal Proceedings

76.—Notwithstanding any provision in any enactm ent specifying 
the period within which proceedings may be commenced, a pros
ecution for an offence under this Act may be brought at any time 
within 2 years after the date of the alleged commission of the offence.

77.— (1) If an offence under this Act is committed by a body cor
porate and is proved to have been committed with the consent, con
nivance or approval of, or to have been attributable to any neglect 
on the part of any person being a director, manager, secretary or any 
other officer of the body corporate or a person purporting to act in 
any such capacity, that person, as well as the body corporate, is guilty 
of an offence and is liable to be proceeded against and punished as 
if that person were guilty of the first-mentioned offence.

(2) If, in a prosecution for an offence against the person referred 
to in subsection (7j, it is proved that, at the material time, the person 
was a director of the body corporate or an employee of it whose 
duties included making decisions that, to a significant extent, could 
have affected the m anagement of the body corporate, or a person 
who purported to act in any such capacity, it shall be presumed, until 
the contrary' is shown, that the person consented to the doing of the 
acts or defaults that constitute the offence.

(3) Subsection (2) shall be read as placing on the person referred 
to in that subsection an evidential burden only with respect to the 
m atter or m atters concerned.

(4) If the affairs of a body corporate are managed by its members, 
subsections (1) and (2) apply in relation to the acts or defaults of a
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member in connection with the member’s functions of management 
as if that member were a director or manager of the body corporate.

(5) If a body corporate commits an offence under this Act, an 
employee, officer, director or agent of the body corporate who auth
orises, permits or acquiesces in the commission of the offence also 
commits an offence, whether or not the body corporate is prosecuted 
for the offence.

(6) In a prosecution for an offence under this Act, it is sufficient 
proof of the offence to establish that it was committed by an 
employee, officer, director or agent of the defendant, whether or 
not the employee, officer, director or agent is identified or has been 
prosecuted for the offence.

(7) Subsection (6) does not apply if the defendant estabhshes that 
the defendant exercised due diligence to prevent the commission of 
the offence.

78.—(1) In proceedings for an offence under this Act, other than 
an offence under section 65(2), it is a defence for the accused to 
prove both of the following:

(a) commission of the offence was due to a mistake or the
reliance on information supplied to the accused or to the 
act or default of another person, an accident or some 
other cause beyond the accused’s control;

(b) the accused exercised due diligence and took all reason
able precautions to avoid commission of the offence.

(2) If the defence provided by subsection (1) involves the alle
gation that the commission of the offence was due to reliance on 
information supplied by another person or to the act or default of 
another person, the accused shall not, without leave of the court, be 
entitled to rely on that defence unless, not less than 7 working days 
before the hearing, the accused has served on the prosecutor written 
notice providing information identifying or assisting in the identifi
cation of that other person.

79.—(1) A person guilty of an offence under this Act (other than 
an offence under section 65(2)) is liable on summary conviction to 
the following fines and penalties:

(fl) on a first summary conviction for any such offence, to a 
fine not exceeding €3,000 or imprisonment for a term not 
exceeding 6 months or both;

(b) on any subsequent summary conviction for the same 
offence or any other offence under this Act (other than 
an offence under section 65(2)), to a fine not exceeding 
€5,000 or imprisonment for a term not exceeding 12 
months or both.

(2) If, after being convicted of an offence, the person referred to 
in subsection (1) continues to contravene the requirement or prohib
ition to which the offence relates, the person is guilty of a further 
offence on each day that the contravention continues and for each 
such offence is liable on summary conviction to a fine not 
exceeding €500.
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(3) A person guilty of an offence under this Act (other than an 
offence under any of the excluded sections) is liable on conviction 
on indictment to the following fines and penalties:

{a) on a first conviction on indictment for any such offence, 
to a fine not exceeding €60,000 or imprisonment for a 
term  not exceeding 18 months or both;

(i>) on any subsequent conviction on indictment for the same 
offence or any other offence under this Act (other than 
an offence under any of the excluded sections), to a fine 
not exceeding €100,000 or imprisonment for a term not 
exceeding 24 months or both.

(4) In subsection (3) “excluded sections” means sections 30(11), 
(12) and (15), 32(3), 48(5), 49(3), 51(1) and (2), 58, 59(3), 60(2), 
65(2), 69(4), 75(11) and 101(5).

(5) If, after being convicted of an offence, the person referred to 
in subsection (3) continues to contravene the requirem ent or prohib
ition to which the offence relates, the person is guilty of a further 
offence on each day that the contravention continues and for each 
such offence is liable—

(a) on summary conviction, to a fine not exceeding €500, and

(b) on conviction on indictment, to a fine not exceeding
€ 10,000.

(6) A person guilty of an offence under section 65(2) is liable on 
conviction on indictment to a fine not exceeding €150,000 or impris
onm ent for a term  not exceeding 5 years or both.

(7) If, after being convicted of an offence under section 65(2), a 
person continues to contravene section 65(1), the person is guilty of 
a further offence on each day that the contravention continues and 
for each such offence is liable on conviction on indictment to a fine 
not exceeding €10,000.

(8) In considering an appropriate penalty under this section for a 
trader convicted of an offence under section 47,51 (2) or 56, the court 
may take into consideration any advertisement published by or on 
behalf of the trader containing corrective statem ents to remedy the 
prohibited act or practice in respect of which the trader is convicted.

(9) Section 13 of the Criminal Procedure Act 1967 applies in
relation to an offence under this Act except that the following range 
of fines and penalties are to be substituted for those provided in 
section 13(3)(a) of the Criminal Procedure Act 1967:

(a) if it is a first conviction for an offence under this Act, the
accused is liable to a fine not exceeding €3,000 or impris
onm ent for a term not exceeding 6 months or both;

(b) if it is not a first conviction for an offence under this Act,
the accused is liable to a fine not exceeding €5,000 or
imprisonment for a term  not exceeding 12 months or
both.
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80.— (1) O n convicting a person of an offence under this Act, the 
court shall, unless satisfied that there are special and substantial 
reasons for not so doing, order the person to pay to the Agency the 
costs and expenses, measured by the court, incurred by the Agency 
in relation to the investigation, detection and prosecution of the 
offence.

(2) A n order for costs and expenses under subsection (1) is in 
addition to and not instead of any fine or penalty the court may 
impose.

81.— (1) If a trader is convicted of an offence under this Act 
(other than an offence under section 65(2)), the Agency may, on 
behalf of an aggrieved consumer who consents to the application, 
apply to the court for an order (a “compensation order”) requiring 
the trader (the “trader concerned”) to pay an am ount of money the 
court considers appropriate compensation in respect of any loss or 
damage to that consumer resulting from that offence.

(2) A compensation order may be instead of or in addition to any 
fine or penalty the court may impose on the trader concerned.

(3) The compensation payable under a compensation order—

(a) shall be of such amount as the court considers appropriate
(though not exceeding the amount set by law as the limit 
of the court’s jurisdiction in tort), having regard to any 
evidence and to any submissions made by or on behalf of 
the trader concerned, the aggrieved consumer, the 
Agency or the prosecutor, and

(b) shall not exceed the amount of the damages that, in the
opinion of the court, the aggrieved consumer would be 
entitled to recover in an action under section 74 
(respecting a consum er’s right of action for damages) in 
respect of the same prohibited act or practice.

(4) An application shall not be made under subsection (1) ii the 
aggrieved consumer has brought an action under section 74 against 
the trader concerned and the action is in respect of the same pro
hibited act or practice for which the trader concerned is convicted.

(5) If the amount of compensation payable under a compensation 
order is paid to the aggrieved consumer under this section and the 
consumer subsequently commences an action under section 74 and is 
awarded damages by the court in respect of the same prohibited act 
or practice, the compensation order is deemed to be in satisfaction 
of so much of the awarded damages as is equal to the first-men
tioned amount.

(6) If the trader concerned does not comply with a compen
sation order—

(fl) within the time ordered by the court, or

(b) within 30 days after the order is made, if no time is speci
fied in the order,

the aggrieved consumer may enter judgm ent in the District Court or, 
as appropriate, the Circuit Court by filing the order with that court 
in the District Court district or, as appropriate, the circuit where the 
conviction was entered.
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(7) A judgm ent entered in the District Court or the Circuit Court 
under subsection (6) is enforceable against the trader concerned in 
the same m anner as if it were a judgment rendered in that court in 
civil proceedings.

82 .— (1) This section applies to a person—

(a) convicted of an offence under section 47 (respecting mis
leading commercial practices), 56 (respecting prohibited 
commercial practices) or 65(2) (respecting pyramid pro
motional schemes), or

(b) convicted of such an offence pursuant to section 70(1)
(respecting offences of traders due to act or default of 
another person).

(2) On conviction of the person to whom this section applies and 
on application of the Agency, the court may, in addition to any fine 
or penalty imposed, order the person to pubhsh, at the person’s 
expense and in any m anner the court considers appropriate, the facts 
relating to the commission of the offence and a corrective statem ent 
in respect of those facts.

(3) The court may, based on the submissions of the Agency in the 
application and as the court considers appropriate, specify the form 
and content of the corrective statem ent or give any directions in 
respect of the publication of that statement.

83 .— (1) If a person is indicted for an offence under this Act, the 
District Court may try the person summarily if—

(fl) the court is of opinion that the facts proved or alleged 
constitute a minor offence fit to be tried summarily,

[b) the accused, on being informed by the court of his or her
right to be tried with a jury, does not object to being tried 
summarily, and

(c) the D irector of Public Prosecutions consents to the
accused being tried summarily for the offence.

(2) On conviction by the court for an offence under section 65(2) 
that is tried summarily under subsection (1), the following apply:

(a) the accused is liable to the following fines and penalties:

(i) if it is a first conviction for an offence under this Act,
to a fine not exceeding €3,000 or imprisonment for 
a term not exceeding 6 months or both;

(ii) if it is not a first conviction for an offence under this
Act, to a fine not exceeding €5,000 or imprisonment 
for a term  not exceeding 12 months or both;

(b) section 80 (respecting liability for costs and expenses of
proceedings and investigation);

(c) section 82 (publication of a corrective statement).

(3) However, if after conviction referred to in subsection (2), the 
accused continues to contravene section 65(1), the accused is guilty
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of a further offence on each day that the contravention continues 
and for each such offence is hable—

(fl) on summary conviction, to a fine not exceeding €500, and

{b) on conviction on indictment, to a fine not exceeding
€10,000.

(4) On conviction by the court for any offence that is tried sum
marily under subsection (1) o ther than an offence under section 
65(2), the following apply:

(a) the accused is liable to the fines and penalties described in
section 79(1) (respecting fines and penalties);

(b) section 80 (respecting liability for costs and expenses of
proceedings and investigation);

(c) section 82 (publication of a corrective statem ent).

8 4 .—Summary proceedings for an offence under this Act, except 
an offence under section 65(2), may be brought and prosecuted by 
the Agency.

C h a pt e r  5 

Fixed Payment Notices

8 5 .— (1) This section applies in respect of any offence under the 
following enactments (in this section referred to as a “relevant 
offence”):

{a) section 58 (respecting price display regulations);

(b) section 22(a) or (b) of the Prices Act 1958 (respecting
price display orders);

(c) Regulation 4(3), 5(5), 6(3) or 7(2) of the European Com
munities (Requirem ents to Indicate Product Prices) 
Regulations 2002 (S.I. No. 639 of 2002).

(2) A n authorised officer who has reasonable grounds for believ
ing that a person is committing, or has committed, a relevant offence 
may serve, personally or by post, the notice referred to in subsection 
(3) on the person.

(3) The notice (“fixed paym ent notice”) shall be in the prescribed 
form and state—

(a) that the person on whom it is served is alleged to have
committed the relevant offence concerned,

(b) when and where it is alleged to have been committed,

(c) that a prosecution for it will not be instituted if, during the
period of 28 days beginning on the date of the notice, the 
person pays the am ount of €300 to the Agency (at the 
address stated in the notice) and submits the original or 
a copy of the fixed paym ent notice together with that 
payment, and
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(d) that in default of such payment, the person will be pros
ecuted for the alleged relevant offence.

(4) A  payment referred to in subsection (3) shall be accompanied  
by the original or a copy of the fixed payment notice concerned.

(5) If a fixed payment notice is served on a person—

(fl) the person may make a payment in accordance with sub
section (3)(c),

(b) the Agency shall receive and retain the payment (subject
to subsection (7)) and issue a receipt for it,

(c) any payment received shall not be recoverable by the per
son who made it, and

(d) a prosecution in respect of the alleged relevant offence to
which the notice relates shall not be instituted during the 
period specified in subsection (3)(c) or, if a payment is 
made in accordance with subsections (3)(c) and (4), at all.

(6) In proceedings against a person for a relevant offence it shall 
be presumed, until the contrary is shown, that the person did not 
make payment in accordance with subsections (3)(c) and (4).

(7) Payments received by the Agency under this section shall be 
paid into or disposed of for the benefit of the Exchequer in such 
manner as the Minister for Finance directs.

C h a p t e r  6

Publication o f  Trader Names (Consumer Protection List)

86.— (1) The Agency shall keep and maintain a list (the “con
sumer protection list”) o f names and addresses of the following per
sons, together with a description of their trade, business or profession  
and the particulars described in subsection (2):

(a) any person on whom a fine or other penalty was imposed
by a court under the relevant statutory provisions or who 
was required, by an order under section 81, to pay an 
amount of money to a consumer;

(b) any person against whom an order is made under section
71 (respecting civil relief by way of prohibition orders);

(c) any person who gives an undertaking to the A gency under
section 73\

(d) any person against whom a compliance notice takes effect
under section 75(7) or (8) (respecting compliance 
notices);

(e) any person who makes payment to the Agency pursuant
to a fixed payment notice under section 85.

(2) The consumer protection list shall specify, in relation to each 
person named in the list, any particulars the Agency considers appro
priate in respect of the following:

Agency may publish 
information 
respecting certain 
persons.

71
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(a) the m atter occasioning any fine or penalty imposed on the
person by the court and the amount or nature of that fine 
or penalty;

(b) the m atter occasioning any order made by the court
against the person and the nature of that order;

(c) the m atter occasioning any undertaking given to the
Agency by the person under this Act;

(d) the m atter occasioning any compliance notice served on
the person under this Act;

(e) the m atter occasioning any fixed payment notice under
this Act.

(3) The Agency may, at any time and in any form or m anner the 
Agency considers appropriate, publish or cause to be published all 
or any part of the consumer protection list.

PA R T 6 

M is c e l l a n e o u s

87.— (1) A person who, apart from this section, would be so liable 
shall not be liable in damages in respect of the communication, 
whether in writing or otherwise, by the person to the Agency of the 
person’s opinion that—

(a) an offence under any of the relevant statutory provisions
has been or is being committed, or

(b) any of the relevant provisions that prohibits a person from
doing a particular thing or things has not been or is not 
being complied with,

unless it is proved that the person has not acted reasonably and in 
good faith in forming that opinion and communicating it to the 
Agency.

(2) The reference in subsection (1) to liability in damages shall be 
construed as including a reference to liability to be the subject of an 
order providing for any other form of relief.

(3) An em ployer shall not penalise an employee for having for
med an opinion of the kind referred to in subsection (1) and com
m unicated it, whether in writing or otherwise, to the Agency if the 
employee has acted reasonably and in good faith in forming that 
opinion and communicating it to the Agency.

(4) Schedule 6 shall have effect for the purposes of subsection (3).

(5) A  person who states to the Agency that a person—

(fl) has committed or is committing an offence under any of 
the relevant statutory provisions, or

(b) has failed or is failing to comply with any of the relevant 
statutory provisions.
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knowing that statement to be false commits an offence and is liable 
on conviction on indictment or on summary conviction, as the case 
may be, to the fines and penalties provided in Chapter 4 o f Part 5.

(6) Subsection (1) is in addition to, and not in substitution for, any 
privilege or defence available in legal proceedings, by virtue of any 
enactment or rule of law in force immediately before the com m ence
ment of this section, in respect of the communication by a person to 
another (whether that other person is the Agency or not) of an 
opinion o f the kind referred to in paragraph (a) or (b) o f subsec
tion (1).

88.— (1) Subject to this section, a person representing one or more 
traders may submit a code of practice to the Agency for its review  
or approval.

(2) The code o f practice shall be submitted in the form and man
ner specified by the Agency.

(3) The person submitting a code of practice for approval under
this section shall provide the Agency with any information the
Agency considers necessary or appropriate for the purposes of sub
section (4).

(4) If satisfied that the code of practice protects consumer 
interests and is not inconsistent with this Act or any other enactment, 
the Agency may approve the code of practice.

(5) A  code of practice approved by the Agency may not be
amended without approval of the proposed amendments by the
Agency and, for this purpose, subsections (3) and (4) apply with the 
necessary modifications.

(6) The approval by the Agency of a code of practice or any 
amendments to such code shall be in writing.

(7) The A gency may withdraw any approval under this section if 
the Agency is o f the opinion that, in the implementation or operation  
of all or part of an approved code of practice or amendment to it, 
such code, part or amendment fails to protect consumer interests or 
is in any manner inconsistent with this Act or any other enactment.

(8) I f -

(a) it is alleged that a trader who is a signatory to a code of 
practice with the approval of the Agency under this 
section has contravened this Act or a complaint is made 
to the Agency in relation to a commercial practice of that 
trader, and

{b) the approved code of practice referred to in paragraph (a) 
provides for procedures or a means of handling or con
sidering such contraventions or complaints,

then the Agency may defer consideration of the complaint or the 
court may defer hearing an application for a prohibition order under 
section 71 (respecting prohibition orders) or an action for damages 
under section 74 (respecting a consumer's right of action for 
damages) until the means or procedures referred to in paragraph (b) 
have been exhausted.
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89.— In any proceedings before a court, a code of practice 
(whether approved under section 88 or not) is admissible in evidence 
and, if any provision of the code is relevant to a question arising 
in those proceedings, the provision may be taken into account in 
determining that question.

90.— (1) Subject to this section, the A gency may prepare, issue 
and publish guidelines applicable to traders, or persons representing 
traders, concerning any of the following:

(a) a matter of consumer welfare or protection;

(b) a matter of practical guidance to traders in relation to
commercial practices, whether generally or in a particular
trade, business or professional sector;

(c) the establishment, form and operation of quality assurance
schem es referred to in section 8(2)(m);

(d) the form and manner of submitting codes of practice to
the Agency for approval under section 88.

(2) Before issuing and publishing guidelines under this section, 
the Agency may prepare draft guidelines and consult with any per
son, as the A gency considers appropriate.

(3) If satisfied that proposed or draft guidelines protect consumer 
interests, the Agency may issue the guidelines and shall cause them  
to be published in the manner the A gency considers appropriate for 
the purpose.

(4) W ithout limiting the generality of subsection (3), the Agency  
may publish a copy of guidelines issued by it under this section on 
the internet.

(5) In any proceedings before a court, guidelines issued and pub
lished under this section are admissible in evidence and, if any pro
vision o f the guidelines is relevant to a question arising in those pro
ceedings, the provision may be taken into account in determining 
that question.

(6) A  failure on the part of any person to observe any provision 
of guidelines issued and published under this section shall not, of 
itself, render that person liable to any proceedings.

91.— Subject to section 66(1), a contract for the supply of any 
goods or the provision of any services shall not be void or unenforce
able by reason only of a contravention o f any provision of this Act.

92.— (1) Notwithstanding section 4  but subject to subsection (2), 
the following enactments made under section 19 of the Prices Act 
1958 (before its repeal under this A ct) remain in force for the pur
poses of this A ct and any provision (in particular, sections 2, 18, 19 
and 22 to 28) of the Prices A ct 1958 that is relevant to the enforce
ment of those orders remain in force:

(a) Prices and Charges (Tax-inclusive Statements) Order 1973 
(S.I. No. 9 of 1973);
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{b) Charges (Hairdressing Display) O rder 1976 (S.I. No. 156 
of 1976);

(c) Retail Price (Food in Catering Establishments) Display 
O rder 1984 (S.I. No. 213 of 1984);

{d) Retail Price (Diesel and Petrol) Display Order 1997 (S.I. 
No. 178 of 1997);

(e) Retail Price (Beverages in Licensed Premises) Display 
O rder 1999 (S.I. No. 263 of 1999).

(2) The M inister may by regulation amend or revoke any order 
referred to in subsection (1).

93.— (1) Despite section 4, the following enactments made under Transitional, 
section 11 of the Consum er Inform ation Act 1978 (before its repeal 
by this Act) remain in force and are deemed to have been made as 
regulations by the M inister under section 50(2) until any such enact
ment is revoked, substituted by regulation of the Minister under 
section 50(2) or otherwise ceases to have effect:

(a) Consumer Inform ation (Advertisements) (Disclosure of
Business Interests) O rder 1984 (S.I. No. 168 of 1984);

(b) Consumer Inform ation (Advertisements for Concert or
Theatre Perform ances) O rder 1997 (S.I. No. 103 of 1997);

(c) Consumer Inform ation (Advertisements for Airfares)
O rder 2000 (S.I. No. 468 of 2000).

(2) Section 3(2) does not apply to the enactments referred to in 
subsection (l)(a) to (c).

(3) For certainty, section 26 of the Interpretation Act 2005 applies 
in respect of the repeal of section 11 of the Consumer Information 
Act 1978 and its substitution by the provisions of section 50 and, for 
this purpose, the enactm ents specified in subsection (1) are conclus
ively deemed to be consistent with and validly enacted under 
section 50.

(4) For certainty, the references in sections 51(2) and 69(1) (in 
paragraph (b)(iii) of the definition of “contravening advertisem ent”) 
to a regulation under section 50(2) include any enactm ent referred 
to in subsection (l)(a)  to (c).

94.— (1) In this section “Act of 1942” means the Central Bank A m endm ent of 
Act 1942, as am ended by, amongst other enactments, the Central Central Bank A ct  

Bank and Financial Services A uthority of Ireland Act 2003 and the 
Central Bank and Financial Services Authority of Ireland Act 2004.

(2) Section 2(1) of the Act of 1942 is amended by inserting, before 
the definition of “Appeals T ribunal”, the following:

“ ‘Agency’ m eans the National Consumer Agency established 
by the Consumer Protection A ct 2007;”.

(3) Section 5A of the Act of 1942 is amended by inserting the 
following subsections after subsection (3):
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“(3A) The functions of the Agency specified in subsection 
(3B) are, in so far as they relate to a financial service provided 
by a regulated financial service provider, also functions of the 
Bank and subsections (3C) to (3F) have effect for the purposes 
of this subsection.

(3B) The functions of the Agency referred to in subsection 
(3A) are the following functions of it under the Consumer Pro
tection A ct 2007, namely, functions under—

(a) section 8(1), (4), (5) and (6) of that Act in relation
to—

(i) sections 41 to 56 (other than section 50) of that
Act, and

(ii) the European Communities (Unfair Term s in
Consumer Contracts) Regulations 1995 and 
2000 (S.I. No. 27 of 1995 and S.I. No. 307 of 
2000),

and

(b) sections 30, 71, 72, 73, 75, 81, 82, 84, 86, 88 and 90 of
that Act.

(3C) Subsection (3A) operates to vest in the Bank, concur
rently with the vesting in the Agency of those functions by the 
Consumer Protection A ct 2007, the functions specified in subsec
tion (3B).

(3D) Accordingly—

{a) the functions so specified are, subject to any relevant 
co-operation agreement entered into under section 
21 of the Consumer Protection A ct 2007, capable of 
being perform ed by either the Agency or the Bank, 
and

{b) subject to subsection (3F), references to the Agency 
in the provisions of that Act specified in subsection 
(3B) are to be read as including references to the 
Bank and those provisions otherwise apply.

(3E) Subject to subsection (3F), sections 80, 85 and 87 of the 
Consumer Protection A ct 2007 apply to the Bank as they apply 
to the Agency and, accordingly, references to the Agency in 
those sections are to be read as including references to the Bank.

(3F) W here any section of the Consumer Protection A ct 2007 
specified in subsection (3B) or (3E) provides for anything to be 
done in relation to the Agency (whether the giving of notice to 
it, the submitting of a thing to it or the doing of any other thing) 
then, if a co-operation agreement entered into under section 21 
of that Act so specifies, it is sufficient compliance with the 
section concerned if the thing is done in relation to the Agency 
or the Bank as is specified in that agreem ent.”.

(4) Section 33S(2) of the Act of 1942 is am ended by substituting 
the following paragraph for paragraph (/):

“(f) the Consumer Protection A ct 2007\
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(g) the E uropean  C om m unities (U nfair Term s in C on
sum er C ontracts) R egulations 1995 and  2000 (S.I. 
No. 27 of 1995 and S.I. No. 307 of 2000);

{h) such o ther enactm ents and sta tu tory  instrum ents as 
are  specified in the regulations.”.

(5) Section 33A K (3) of the A ct of 1942 is am ended, in paragraph  
{a), by inserting  the following subparagraph  after subparagraph  (iv):

“ (iva) the N ational C onsum er Agency, o r” .

(6) Schedule 2 to the A ct o f 1942 is am ended—

(a) in P art 1, by inserting the following item  after the item  
relating  to  the Investm ent Funds, C om panies and  M iscel
laneous Provisions A ct 2006:

N o. - o f  2(K)7 C onsum er P ro te c  T h e  w hole A ct
tion  A ct 2007

and

{h) in P art 2—

(i) by inserting the following item  after the item  relating 
to  the E u ropean  C om m unities (Life A ssurance) 
F ram ew ork R egulations 1994 (S.I. No. 360 of 1994):

S.l. N o. 27 o f  1995 E u ro p ean  C o m 
m unities (U nfair 
T erm s in C o n 
sum er C o n trac ts) 
R egu la tions 1995

T h e  w hole in stru m en t

and

(ii) by inserting the following item  after the item  relating 
to  the E u ropean  C om m unities (Supplem entary  
Supervision of Insurance U ndertak ings in an 
Insurance G roup) R egulations 1999 (S.I. No. 399 of 
1999):

S.I. No. 307 o f E u ro p e a n  C om - 
2000 m unities (U n fa ir

T erm s in C o n 
sum er C ontracts) 
(A m en d m en t) 
R egu la tions 2000

T h e  w hole in stru m en t

95.— Section 6 of the Sale of G oods and Supply of Services A ct A m en d m en t o f Sale 
1980 is am ended  by substituting the following subsections for subsec- G o ods and 
t i o n  ( 7 \ -  Supply o f Services

A ct 1980.
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Saving for other 
rights person may 
have.

A m endm ent o f  
Industrial 
D evelopm ent A ct 
1993 .

“(2) If an offence under this Act is committed by a body cor
porate and is proved to have been committed with the consent, 
connivance or approval of, or to have been attributable to any 
neglect on the part of any person being a director, manager, 
secretary or any other officer of the body corporate or a person 
purporting to act in any such capacity, that person, as well as 
the body corporate, is guilty of an offence and is liable to be 
proceeded against and punished as if that person were guilty of 
the first-mentioned offence.

(3) If, in a prosecution for an offence against the person 
referred to in subsection (2), it is proved that, at the material 
time, the person was a director of the body corporate or an 
employee of it whose duties included making decisions that, to 
a significant extent, could have affected the m anagement of the 
body corporate, or a person who purported to act in any such 
capacity, it shall be presumed, until the contrary is shown, that 
the person consented to the doing of the acts or defaults that 
constitute the offence.

(4) Subsection (3) shall be read as placing on the person 
referred to in that subsection an evidential burden only with 
respect to the m atter or matters concerned.

(5) If the affairs of a body corporate are managed by its 
members, subsections (2) and (3) apply in relation to the acts or 
defaults of a m em ber in connection with the m em ber’s functions 
of managem ent as if that member were a director or manager 
of the body corporate.”.

96.—This Act shall not affect any rights which a person may have 
under any other enactm ent or under any rule of law.

97.—The following section is inserted after section 9 of the Indus
trial Development Act 1993:

“V alidation of 
assignm ent of 
powers and 
functions.

9A.— (1) In this section ‘relevant assignment’ 
means the assignment by Forfas with the approval 
of the Minister on 26 May 2006 under section 9(2) 
to the Industrial Development Agency (Ireland), 
Enterprise Ireland and Shannon Free A irport 
Development Company Limited of the power to 
make employment grants under section 25 of the 
Industrial Development Act 1986.

(2) The relevant assignment shall be deemed to 
have come into operation on 25 July 2003.

(3) Nothing in this section shall affect any pro
ceedings commenced in any court concerning the 
making of an employment grant under section 25 
of the Industrial Development Act 1986 where 
those proceedings were commenced before 1 
February 2007.”.
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98.—The following section is inserted after section 6 of the Casual 
Trading Act 1995:

“G uidelines 
with respect to 
perform ance 
of functions 
under section  
6 .

6A.—(1) The Minister may prepare and issue 
to local authorities guidelines, in writing, regard
ing the performance by them of their functions 
under section 6 in relation to bye-Iaws.

(2) Without prejudice to the generality of sub
section (1), guidelines under this section may 
include guidelines as to the particular provision 
that a local authority should make by bye-laws 
under section 6 in relation to each of the matters 
mentioned in subsection (2) of that section.

(3) Local authorities shall have regard to guide
lines for the time being in force under this section 
in performing their functions under section 6 in 
relation to bye-laws.

(4) The Minister may amend or revoke, in writ
ing, guidelines issued under this section.

(5) The Minister shall cause a copy of any 
guidelines issued under this section and of any 
amendment or revocation of them to be laid 
before each House of the Oireachtas.”.

99.—The following sections are substituted for sections 5 and 6 of 
the Hallmarking Act 1981:

“False
representations 
in relation to 
certain articles.

5.—(1) Subject to section 6 of this Act, a com
mercial practice that involves a representation that 
an article which is not of precious metal is made 
wholly or partly of gold, silver or platinum is a 
misleading commercial practice under section 
43(1) and (2) of the Consumer Protection Act 
2007.

(2) A trader who engages in any misleading 
commercial practice described in subsection (1) is 
guilty of an offence under section 47 of the Con
sumer Protection Act 2007.

Permissible 
representations 
in relation to  
certain articles.

6.—(1) Section 5 of this Act does not apply to a 
representation which is permissible under this Act.

(2) A representation is permissible under this 
Act if it complies with the following conditions:

(a) it is confined either expressly or by
implication to the colour of the article;

(b) if it consists of or includes the word
‘gold’, that word is qualified by the 
word ‘plated’ or the word ‘rolled’;

(c) if it consists of or includes the word ‘sil
ver’ or the word ‘platinum’, whichever

A m endm ent of 
Casual Trading Act 
1995 .

A m endm ent of 
Hallmarking A ct 
1981 .
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Power o f  officer o f 
custom s and excise 
to detain unsafe 
goods.

D irections under 
certain instruments 
respecting product 
safety: actions of 
third parties.

of those words is used is qualified by 
the word ‘plated’;

{d) where the representation is in writing 
and the word ‘plated’ or ‘rolled’ is 
used, that word is at least as large as 
the rest of the representation.

(3) Subsection (2) of this section does not apply 
if the representation is false or is applied to an 
article for which the representation is inap
propriate.

Construction Sections 5 and 6 of this Act, ‘commer-
of certain cial practice’, ‘representation’ and ‘trader’ have
expressions in the same meaning as they have in the Consumer
sections 5 and Protection Act 2007.".
6 .

100.—For the purpose of facilitating the performance by the 
Agency of any functions conferred on it by any of the relevant statu
tory provisions relating to the safety of products, an officer of cus
toms and excise, when authorised to do so by the Revenue Commis
sioners following a written request in that behalf by the Agency, may 
detain any goods being imported for such period as is reasonably 
necessary for the Agency to examine the goods, or arrange to have 
the goods examined, which period shall not in any case exceed 72 
hours from the time when the goods concerned are detained.

101.—(1) In this section “relevant direction” means a direction, 
for the time being in force, given under any of the statutory instru
ments specified in Schedule 7, being a direction—

(a) prohibiting the placing on the market of one or more prod
ucts or requiring one or more products to be withdrawn 
from the market, or

(b) imposing restrictions on the placing on the market of one
or more products.

(2) In this section a reference to a product concerned is a refer
ence to a product to which the relevant direction relates.

(3) If a relevant direction is given to a person, being a direction 
to which subsection (l)(a) applies, any other person who knows of 
the direction shall not do any of the following things, namely—

(a) distribute,

(b) sell,

(c) offer for sale,

(d) supply in the course of providing a service, 

a product concerned.

(4) If a relevant direction is given to a person, being a direction 
to which subsection (l)(b) applies, any other person who knows of 
the direction shall not—
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(a) in a case where the restriction concerned prohibits the 
doing of that particular thing in respect of the product — 
do any particular thing referred to in subsection (3) in 
respect of a product concerned, or

{b) in a case where the restriction concerned does not prohibit 
the doing of that particular thing in respect of the product 
— do any particular thing referred to in subsection (3) in 
respect of a product concerned otherwise than in accord
ance with the terms of the restriction.

(5) A person who contravenes subsection (3) or (4) commits an 
offence and is liable on summary conviction to the fines and penalties 
provided in Chapter 4 of Part 5.

(6) This section is in addition to the provision of any statutory 
instrum ent specified in Schedule 7 that creates an offence in respect 
of a contravention of a direction given under that instrument.

102.— (1) A certificate in writing purporting to be signed by a per
son employed in a relevant laboratory and stating the results of one 
or more tests carried out in that laboratory with respect to a product 
of a specified type shall, without proof of the signature of that person 
or that he or she is employed in the relevant laboratory, be admiss
ible as evidence of the results of the test or tests in the following 
proceedings taken in relation to that type of product.

(2) Those proceedings are proceedings under any of the statutory 
instruments specified in Schedule 7.

(3) In this section ‘relevant laboratory' means a laboratory the 
competence of which to carry out tests in relation to products is 
recognised by an authority performing functions under the laws, 
regulations or administrative provisions adopted by a M ember State 
for the purposes of any of the Directives specified in Schedule 8.

(4) W here a certificate referred to in subsection (1) '\% produced 
in proceedings referred to in subsection (2), it shall be presumed, 
until the contrary is shown, that the laboratory referred to in the 
certificate as a relevant laboratory is such a laboratory.

S C H E D U L E  1 

E xisting  E nactm ents

PART 1

E n a c t m e n t s  —  A c t s  o f  t h e  O ir e a c h t a s

N um ber and 
Year

Short Title

(1) (2)

No. 31 of 1964 Pawnbrokers Act 1964

No. 10 of 1970 Merchandise Marks Act 1970

No. 35 of 1979 Occasional Trading Act 1979

No. 16 of 1980 Sale of Goods and Supply of Services Act 1980

Admissibility of 
certain laboratory 
tests.

Section 2.
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Num ber and 
Year

(1)

Short Title 

(2)

No. 23 of 1980 Trading Stamps Act 1980

No. 28 of 1991 Liability for Defective Products Act 1991

No. 17 of 1995 Package Holidays and Travel Trade A ct 1995

No. 24 of 1995 Consum er Credit Act 1995

No. 28 of 1996 National Standards A uthority of Ireland Act 1996

No. 29 of 1998 Food Safety A uthority of Ireland Act 1998

PART 2

E n a c t m e n t s  m a d e  u n d e r  t h e  E u r o p e a n  C o m m u n it ie s  A c t  1 9 7 2  
WHICH a r e  e x is t in g  ENACTMENTS

Num ber and 
Year

Citation

0 ) (2)

S.l. No. 134 of
1988

E uropean Communities (Misleading Advertising) Regulations 
1988

S.l. No. 224 of 
1989

E uropean Communities (Cancellation of C ontracts Negotiated 
away from Business Premises) Regulations 1989

5.1. No. 32 of 
1990
5.1. No. 458 of 
1994

European Communities (Safety of Toys) Regulations 1990 and 
1994

S.l. No. 265 of 
1991

European Communities (Food Im itations) (Safety) O rder 1991

5.1. No. 101 of 
1992
5.1. No. 150 of 
1995

European Communities (Appliances Burning Gaseous Fuels) 
Regulations 1992 and 1995

5.1. No. 428 of 
1992
5.1. No. 307 of 
1994

European Communities (Low Voltage E lectrical Equipm ent) 
Regulations 1992 and 1994

5.1. No. 272 of
1993
5.1. No. 13 of
1994
5.1. No. 457 of 
1994
5.1. No. 81 of 
1997

European Communities (Personal Protective Equipm ent) 
Regulations 1993 to 1997

5.1. No. 27 of 
1995
5.1. No. 307 of
2000

E uropean Communities (Unfair Term s in Consum er Contracts) 
Regulations 1995 and 2000

S.l. No. 63 of 
1996

European Communities (Labelling of Footw ear) Regulations 
1996

S.l. No. 204 of 
1997

European Communities (Contracts for Tim e Sharing of 
Immovable Property -  Protection of Purchasers) Regulations 
1997

S.l. No. 144 of 
2000

European Communities (Contracts for Time Sharing of 
Immovable Property -  Protection for Purchasers) (A m endm ent) 
Regulations 2000

S.l. No. 245 of 
1998

European Communities (Names and Labelling of Textile 
Products) Regulations 1998
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Num ber and 
Year

Citation

(1) (2)

S.I. No. 254 of 
1998

E uropean Com munities (Definition, Description and 
Presentation of A rom atized Wines, Arom atized W ine-Based 
D rinks and A rom atized W ine-Product Cocktails) Regulations 
1998

S.I. No. 262 of 
1998

European Com munities (Use of Standards for the Transmission 
of Television Signals) Regulations 1998

S.I. No. 401 of 
2000

E uropean Com munities (Liability for Defective Products) 
Regulations 2000

S.I. No. 207 of 
2001

European Com munities (Protection of Consumers in Respect of 
Contracts m ade by M eans of Distance Communication) 
R egulations 2001

S.I. No. 449 of
2001

European Com munities (Protection of Consum ers' Collective 
Interests) Regulations 2001

5.1. No. 483 of 
2002
5.1. No. 257 of 
2003
5.1. No. 451 of 
2003
5.1. No. 528 of 
2003
5.1. No. 228 of 
2005
5.1. No. 514 of 
2005
5.1. No. 647 of 
2005

S.I. No. 639 of 
2002

European Com munities (Requirem ents to Indicate Product 
Prices) Regulations 2002

S.I. No. 11 of 
2003

European Com munities (Sale of Consum er Goods and 
Associated G uarantees) Regulations 2003

S.I. No. 68 of 
2003

European Com munities (Directive 2000/31/EC) Regulations 
2003

S.I. No. 490 of 
2004

European Com munities (Am endm ent of S.I. No. 68 of 2003) 
Regulations 2004

S.I. No. 236 of 
2003

European Com munities (M arketing of Cocoa and Chocolate 
Products) Regulations 2003

S.I. No. 240 of 
2003

European Com munities (M arketing of Fruit Juices and Certain 
Similar Products) Regulations 2003

S.I. No. 289 of 
2003

European Com munities (M arketing of Sugar Products) 
Regulations 2003

S.I. No. 294 of 
2003

European Com munities (M arketing of Fruit Jams, Jellies, 
M arm alades and Sweetened Chestnut Puree) Regulations 2003

S.I. No. 298 of 
2003

European Com munities (D ehydrated Preserved Milk) 
Regulations 2003

S.I. No. 307 of 
2003

European Com munities (Electronic Communications, Networks 
and Services) (Fram ework) Regulations 2003

S.I. No. 308 of 
2003

European Com munities (Electronic Communications, Networks 
and Services) (Universal Services and U sers’ Rights) 
Regulations 2003

S.I. No. 367 of 
2003

European Com munities (M arketing of Honey) Regulations 2003

S.I. No. 199 of 
2004

E uropean Com munities (General Product Safety) Regulations 
2004

S.I. No. 397 of 
2004

E uropean Com munities (M arketing Standards for Olive Oil) 
Regulations 2004

S.I. No. 853 of 
2004

E uropean Com munities (Distance M arketing of Consum er 
Financial Services) Regulations 2004

European Com munities (Labelling, Presentation and 
Advertising of Foodstuffs) Regulations 2002 to 2005
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Section 4.

Num ber and Citation
Year

(1) (2)

S.l. No. 290 of E uropean Com munities (Co-operation between National
2006 A uthorities Responsible for the Enforcem ent of Consum er

Protection Laws) Regulations 2006

SCHEDULE 2 

R e pe a l s

Session and C hapter 
or Num ber and Y ear

Short Title Extent of Repeal

(1) (2) (3)

50 & 51 Vic., c. 28 M erchandise Marks Act 1887 The whole Act

54 & 55 Vic., c. 15 M erchandise Marks Act 1891 The whole Act

1 & 2 Geo. 5., c. 31 M erchandise Marks Act 1911 The whole Act

5 & 6 Geo. 5., c. 1 Anglo-Portuguese 
Commercial Treaty Act 1914

The whole Act

6 & 7 Geo. 5., c. 39 Anglo-Portuguese 
Commercial Treaty Act 1916

The whole Act

No. 10 of 1930 Agricultural Produce (Fresh 
M eat) Act 1930

Section 27(4) and (5)

No. 35 of 1930 Portuguese Treaty Act 1930 The whole Act

No. 26 of 1931 Agricultural Produce 
(Potatoes) Act 1931

Section 19(4) and (5)

No. 48 of 1931 M erchandise Marks Act 1931 The whole Act

No. 6 of 1936 Spanish T rade Agreem ent 
Act 1936

The whole Act

No. 14 of 1955 Seed Production Act 1955 Section 22(3)

No. 4 of 1958 Prices Act 1958 The whole Act, except 
to the extent specified 
in section 92

No. 25 of 1968 R oad Traffic Act 1968 Section 14(1), (2) and
(3)

No. 20 of 1972 Prices (A m endm ent) Act 
1972

The whole Act

No. 1 of 1978 Consum er Inform ation Act 
1978

The whole Act

No. 11 of 1980 Packaged G oods (Quantity 
Control) Act 1980

Section 12(1)

No. 27 of 1980 Pyramid Selling Act 1980 The whole Act

No. 31 of 1987 Restrictive Practices 
(A m endm ent) Act 1987

The whole Act

No. 28 of 1996 National Standards Authority 
of Ireland A ct 1996

Section 19(3) and 21(7)
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SCHEDULE 3

R e f e r e n c e s  in  C e r t a in  A c t s  a n d  I n s t r u m e n t s  t o  D ir e c t o r  o r  
O f f ic e  o f  D ir e c t o r

PART 1

R e f e r e n c e s  in  C e r t a in  A c t s  t o  D ir e c t o r  o f  C o n s u m e r  A f f a ir s  
o r  O f f ic e  o f  t h e  D ir e c t o r  o f  C o n s u m e r  A f f a ir s

Short Title. Num ber 
and Year

(1)

Provision affected 

(2)

A m endm ent

(3)
Om budsm an Act 1980 
(No. 26 of 1980)

First Schedule 

Second Schedule

In Part II. delete “the 
D irector of Consum er 
A ffairs”.

Insert “National Consum er 
Agency”.

National Archives Act 
1986 (No. 11 of 1986)

Schedule Substitute “National 
Consum er Agency” for 
“Office of the D irector of 
Consum er A ffairs”.

Prom pt Payment of 
Accounts A ct 1997 
(No. 31 of 1997)

Schedule Substitute “National 
Consum er Agency” for “the 
Office of the D irector of 
C onsum er A ffairs” .

Taxes Consolidation 
Act 1997 (No. 39 of 
1997)

Schedule 13 Substitute the following for 
paragraph 112 (inserted by 
section 14 of the Finance Act 
2001):

“ 112. National Consum er 
Agency.”.

Electronic Commerce 
Act 2000 (No. 27 of 
2000)

Section 15 Substitute “role of the 
National Consum er Agency” 
for “role of the D irector of 
Consum er A ffairs”.

C om petition Act 2002 
(No. 14 of 2002)

Schedule 1 (as 
am ended by the 
Com petition Act 2002 
(Section 34(11)) 
(D irector of 
Consum er Affairs) 
O rder 2003 (S.I. No. 
130 of 2003)

In column (1), substitute 
“National Consum er Agency” 
for “D irector of Consum er 
A ffairs”.

O m budsm an for 
Children Act 2002 
(No. 22 of 2002)

Schedule 1 In Part 2, substitute “National 
Consum er Agency” for 
“D irector of Consum er 
A ffairs”.

Personal Injuries 
Assessment Board Act 
2003 (No. 46 of 2003)

Section 56(6) Substitute “the chief executive 
o f the National Consum er 
A gency” for “the D irector of 
Consum er A ffairs”.

Official Languages 
Act 2003 (No. 32 of 
2003)

First Schedule (a) in paragraph 1 of the Irish 
text—

(i) in subparagraph (1), delete 
“ Oifig an Stiiirthora Gnothai 
T om halto in”, and

(ii) in subparagraph (2), insert 
“An Ghm'omhaireacht 
N^isiunta Tom haltbiri” .

Section 40.
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Short Title, Num ber 
and Y ear

(1)

Provision affected 

(2)

A m endm ent

(3)

{b) in paragraph 1 of the 
English text—

(i) in subparagraph (1), delete 
“Office of the D irector of 
Consum er A ffairs”, and

(ii) in subparagraph (2), insert 
“N ational Consum er 
Agency”.

V eterinary Practice 
Act 2005 (No. 22 of 
2005)

Section 16(1) Substitute the following for 
paragraph (g):

“(g) one person who is 
nom inated for such 
appointm ent by the National 
C onsum er Agency;”.

P A R T  2

R e f e r e n c e s  in  C e r t a in  I n s t r u m e n t s  t o  D ir e c t o r  o f  C o n s u m e r  
A f f a ir s  o r  O f f ic e  o f  t h e  D ir e c t o r  o f  C o n s u m e r  A f f a ir s

Citation, Num ber and 
Year

Provision affected Am endm ent

(1) (2) (3)

Air Quality Standards 
Regulations 2002 (S.I. 
No. 271 of 2002)

Schedule 14 Substitute the following for 
paragraph (6):

“ (6) National Consum er 
A gency”.

Genetically Modified 
Organisms (Deliberate 
Release) Regulations 
2003 (S.I. No. 500 of 
2003)

Regulation 62(1) (a) Substitute the following 
for paragraph (g):

“ (g) the National Consum er 
Agency,” .

(h) In paragraph (/), 
substitute “the National 
Consum er Agency” for “the 
Office of the D irector of 
Consum er Affairs”.

Ozone in A m bient A ir 
Regulations 2004 (S.I. 
No. 53 of 2004)

Schedule 10 Substitute the following for 
paragraph (6):

“ (6) National Consum er 
Agency”.

Investor
Com pensation Act 
1998 (Section 18(4)) 
(Prescription of 
Bodies and 
Individuals) 
Regulations 2004 (S.I. 
No. 570 of 2004)

Regulation 2 Substitute the following for 
paragraph (b):

“(b) the National Consum er 
Agency;”.

Finance Act 1993 
(Section 60) 
Regulations 2005 (S.I. 
No. 846 of 2005)

Schedule Substitute “National 
Consum er Agency” for 
“Office of the Director of 
C onsum er Affairs” .
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SCHEDULE 4 Section 73.

E n a c t m e n t s  f o r  t h e  p u r p o s e  o f  s e c t io n  73  ( U n d e r t a k in g s  w it h

THE A g e n c y )

N um ber and Year Short Title or Citation

(1) (2)

No. 16 of 1980 Sale of G oods and Supply of Services A ct 1980

No. 17 of 1995 Package Holidays and Travel Trade Act 1995

S.I. No. 224 of 1989 E uropean Com m unities (Cancellation of Contracts 
N egotiated away from Business Premises) Regulations 
1989

5.1. No. 27 of 1995
5.1. No. 307 of 2000

E uropean Com m unities (Unfair Terms in Consum er 
Contracts) Regulations 1995 and 2000

S.I. No. 204 of 1997 E uropean Com m unities (Contracts for Tim e Sharing of 
Im movable Property -  Protection of Purchasers) 
R egulations 1997

S.I. No. 144 of 2000 E uropean Com m unities (Contracts for Time Sharing of 
Im movable Property -  Protection of Purchasers) 
(A m endm ent) Regulations 2000

S.I. No. 207 of 2001 E uropean Com munities (Protection of Consum ers in 
Respect of C ontracts Made by Means of Distance 
C om m unication) Regulations 2001

S.I. No. 639 of 2002 European Com munities (Requirem ents to Indicate 
Product Prices) Regulations 2002

S.I. No. 11 of 2003 European Com m unities (Sale of Consum er Goods and 
Associated G uarantees) Regulations 2003

S.I. No. 68 of 2003 European Com munities (Directive 2000/31/EC) 
Regulations 2003

S.I. No. 490 of 2004 European Com m unities (Am endm ent of S.I. No. 68 of 
2003) Regulations 2004

SCHEDULE 5 Section 75.

E n a c t m e n t s  f o r  t h e  p u r p o s e  o f  s e c t io n  75  ( C o m p l ia n c e  n o t ic e s )

N um ber and Year 

0 )

Short Title or Citation 

(2)

No. 16 of 1980 Sale of G oods and Supply of Services A ct 1980

No. 17 of 1995 Package Holidays and Travel Trade Act 1995

S.I. No. 168 of 1984 Consum er Inform ation (Advertisem ents) (Disclosure of 
Business Interest) O rder 1984

S.I. No. 224 of 1989 E uropean Com munities (Cancellation of Contracts 
N egotiated away from Business Premises) Regulations 
1989

S.I. No. 103 of 1997 Consum er Inform ation (Advertisem ents for Concert or 
T heatre Perform ances) O rder 1997

S.I. No. 204 of 1997 E uropean Com munities (Contracts for Time Sharing of 
Immovable Property  -  Protection of Purchasers) 
Regulations 1997

S. I. No. 144 of 2000 European Com munities (Contracts for Tim e Sharing of 
Immovable Property  -  Protection of Purchasers) 
(A m endm ent) Regulations 2000

S.I. No. 468 of 2000 Consum er Inform ation (Advertisem ents for Airfares) 
O rder 2000
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Section 87.

Number and Year Short Title or Citation

(1) (2)

S.I. No. 207 of 2001 European Communities (Protection of Consumers in 
Respect of Contracts made by Means of Distance 
Communication) Regulations 2001

S.I. No. 68 of 2003 European Communities (Directive 2000/31/EC) 
Regulations 2003

S.I. No. 490 of 2004 European Communities (Amendment of S.I, No. 68 of 
2003) Regulations 2003

SC H E D U L E  6 

R e d r e s s  f o r  c o n t r a v e n t io n  o f  s e c t io n  87

1. In this Schedule—

“A ct of 1994” means the Terms of Em ploym ent (Information) 
Act 1994;

“em ployee” and “em ployer” have the same meaning as they have 
in the A ct of 1994.

2. (1) An em ployee may present a complaint to a rights com 
missioner that the employer has contravened section 87(3) in relation 
to the em ployee and, if the em ployee does so, the commissioner shall 
give the parties an opportunity to be heard by the commissioner and 
to present to the commissioner any evidence relevant to the com 
plaint, shall give a decision in writing in relation to it and shall com 
municate the decision to the parties.

(2) A  decision of a rights commissioner under subparagraph (1) 
shall do one or more of the following:

(a) declare that the complaint was or, as the case may be, was
not well founded;

(b) require the employer to comply with section 87(3) and, for
that purpose, require the em ployer to take specified 
steps;

(c) require the employer to pay to the em ployee com pen
sation of such amount (if any) as is just and equitable 
having regard to all the circumstances, but not exceeding  
104 weeks remuneration in respect o f the em ployee’s 
employment calculated in accordance with regulations 
under section 17 of the Unfair Dismissals A ct 1977;

and the references in the foregoing clauses to an em ployer shall be 
construed, in a case where ownership of the business o f the employer 
changes after the contravention to which the complaint relates 
occurred, as references to the person who, by virtue of the change, 
becom es entitled to such ownership.

3. For the purposes of this Schedule—

(a) subsections (3) to (6) and subsection (7)(a) of section 7 of 
the A ct of 1994 shall apply in relation to a complaint 
presented under this Schedule as they apply in relation
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to a complaint presented under subsection (1) of that 
section 7, with the following modifications, namely:

(i) the deletion in that subsection (3) of all the words
from “if it is presented” to the end of that subsection 
and the substitution of “unless it is presented to him 
within the period of 12 months beginning on the date 
of the contravention to which the complaint relates 
or (in a case where the rights commissioner is satis
fied that exceptional circumstances prevented the 
presentation of the complaint within the period 
aforesaid) such further period, not exceeding 6 
months from the expiration of the said period of 12 
months, as the rights commissioner considers 
reasonable”;

(ii) the substitution in that subsection (6) of a reference
to a decision for the reference to a recommendation;

and any other necessary modifications,

{b) sections 8 to 10 of the Act of 1994 shall apply as they 
apply for the purposes of that Act, with the following 
modifications, namely:

(i) the substitution in those provisions of references to a
decision for references to a recommendation;

(ii) the addition to section 8 of the following subsection:

“(7) Proceedings under this section before the Tri
bunal shall be heard otherwise than in public.”;

(iii) the substitution in section 9 of—

(I) references to the Circuit Court for references to 
the District Court, and

(II) the following subsection for subsection (3):

“ (3) An application under this section to 
the Circuit Court shall be made to the judge 
of the Circuit Court for the circuit in which 
the employer concerned ordinarily resides or 
carries on any profession, trade or 
business.”;

and any other necessary modifications.

4. (1) In proceedings under this Schedule before a rights com 
missioner or the Employment Appeals Tribunal in relation to a com
plaint that section 87(3) has been contravened, it shall be presumed, 
until the contrary is proved, that the employee concerned acted 
reasonably and in good faith in forming the opinion and making the 
communication concerned.

(2) If a penalisation of an employee, in contravention of section 
87(3), constitutes a dismissal of the employee within the meaning of 
the Unfair Dismissals Acts 1977 to 2005, relief may not be granted 
to the employee in respect of that penalisation both under this 
Schedule and under those Acts,
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Section 101 and 102.

Section 102.

SCH ED U LE 7

Sta tu to ry  I n s t r u m e n t s  fo r  t h e  pu r p o s e s  o f  se c t io n s  101 a n d  102  
(D ir e c t io n s  r e spe c t in g  p r o d u c t  sa fety  a n d  a d m is s ib il it y  o f

LABORATORY TESTS)

Number and Year Citation

S.I. No. 32 of 1990 European Communities (Safety of 
Toys) Regulations 1990

S.L No. 101 of 1992 European Communities (Appliances 
Burning Gaseous Fuels) Regulations 
1992

S.I. No. 482 of 1992 European Communities (Low Voltage 
Electrical Equipment) Regulations 
1992

S.I. No. 272 of 1993 European Communities (Personal 
Protective Equipment) Regulations 
1993

S.I. No. 199 of 2004 European Communities (General 
Product Safety) Regulations 2004

SCH ED U LE 8

D ir ec tiv es  fo r  t h e  p u r p o s e  o f  se c t io n  102 ( A d m issib il it y  o f

LABORATORY TESTS)

Council Directive 73/23/EEC of 19 February 1973 on the harmoniz
ation of the laws of M ember States relating to electrical equipment 
designed for use within certain voltage limits

Council Directive 88/378/EEC of 3 May 1988 on the approximation 
of the laws of the M ember States concerning the safety of toys

Council Directive 89/686/EEC of 21 Decem ber 1989 on the approxi
mation of the laws of the M em ber States relating to personal protec
tive equipment

Council Directive 90/396/EEC of 29 June 1990 on the approximation 
of the laws of the M ember States relating to appliances burning gase
ous fuels

Directive 2001/95/EC of the European Parliam ent and of the Council 
of 3 Decem ber 2001 on the approximation of the laws of the M ember 
States relating to general product safety.
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