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EXECUTIVE SUMMARY

Ireland’s system o f industrial relations has traditionally been described as voluntarist in nature. 

The literature indicates that industrial relations rules and rule-making processes can take a 

variety of forms in different systems and environments. The Irish system is characterised as one 

in which the actors largely established their own procedural and substantive rules through the 

social institution o f collective bargaining, with minimal intervention o f the state and the law, 

except for the provision by the state of a number o f third party agencies. The agencies 

underpinned collective bargaining and assisted disputing parties in reaching mutually acceptable 

collective bargaining outcomes, and established a kind o f voluntary law or common rule on a 

norms and precedents basis.

The literature on collective bargaining describes the social institution as a process o f joint 

authorship rule-making, and as a key component of voluntarist systems of industrial relations. 

Dealings between unions and governments rank as collective bargaining where the governments 

are acting as employers; otherwise such dealings are regarded as political action. The process is 

called bargaining because each side retains the ability to apply pressure on the other. Without 

the necessary element of some level of, or even an implicit pressure, the literature defines mere 

representation of views, or appeals for consideration, as not constituting bargaining. The lowest, 

or most benign level of collective bargaining pressure, can be defined as one party’s refusal to 

agree with a proposal, or an outcome, from the other.

From the first institutionally pluralist period of the Irish system o f industrial relations, a steady 

and increasing stream o f individual rights based legislation has been enacted. There are 

currently some twenty five pieces o f such legislation covering virtually every aspect of the Irish 

employment relationship. Each Act provides for a route to remedy to establish and secure the 

list o f employee statutory rights which now, invariably, result in a mandatory outcome being 

issued by one of the Irish third party agencies. Without the ability to decline acceptance o f such 

an outcome, the parties are engaged in something other than a voluntarist process.

During the course of this research three questions were developed, which represent significant 

questions about the nature and functioning o f the Irish system of industrial relations. This 

research is particularly pertinent for two main reasons: firstly, having been found not to be in 

conformity with Articles 5 {the right to organise), and Article 6 {the right to bargain 

collectively) of the European Social Charter (ESC), the Irish Government in its next report to the 

European Committee of Social Rights (ECSR), must reconcile industrial relations practice in 

Ireland with the requirements o f the ESC and secondly, the Irish Government intends to 

simplify and streamline the complaint, appeal and enforcement procedures emanating from the 

various individual pieces of employee rights legislation. The Department o f Enterprise, Trade



and Employment (DETE) which is responsible both for Ireland’s formal reporting requirements 

to the ECSR and for the planned publication of the new consolidated employment rights 

legislation, during 2007, has to satisfy what appear to be two divergent sets of considerations. 

The outcomes of cases taken under the numerous individual pieces of Irish employment rights 

legislation are effectively mandatory, and the parties are unable to exert pressure -  even in its 

most benign form -  in pursuit of such rights. This study establishes that that process no longer 

conforms with that defined in the literature as collective bargaining, yet the right to bargain 

collectively is a requirement enshrined in Ireland’s ratification of the ESC.

This study, through the research questions developed, has conducted a large scale empirical 

longitudinal study of Irish industrial relations case-taking to investigate the nature of, and 

practices in the Irish system which have changed quite dramatically over the period studied. 

Firmly grounded in the literature, a test for the voluntarism of a system of industrial relations 

was developed and applied to the Irish case-taking data from 1968 to 2005, a period of 38 years, 

and over 240,000 cases, so that the essential nature of the system as it has developed today can 

be clearly identified, explained and understood.
«

This research has demonstrated that while the Irish system of industrial relations remains a rule- 

making system, the authorship of the rules of the system has changed. The voluntarist joint 

employer/trade union authorship of the rules through collective bargaining is no longer the 

significant determiner of Irish workers terms and circumstances. As such, it is no longer 

appropriate to describe the Irish system as voluntarist in nature or character. The various pieces 

of legislation and their accompanying procedures are the most significant determiner of Irish 

workers terms and circumstances. In addition to this most significant change in the authorship 

of the rules, the Irish national social partner wage formation process has introduced a system of 

binding arbitration regulations covering the trade union organised minority portioii of Ireland’s , 

private sector and virtually the entire Irish public sector as well. i

The path away from the original voluntarism of the Irish system has been relatively slow and 

incremental. This longitudinal study tracks the process of this change, and confirms the demise 

o f voluntarism in the Irish system. There are significant implications from this research, for 

policy makers, industrial relations actors, third party institutions and for academic researchers. 

This research has demonstrated the need fo r  additional and significantly more sensitive data 

collection points in the Irish system, both as a platform for a fresh body of academic research 

enabling employers, trades unions and policy makers to upgrade their decision making 

processes concerning the management of issues in the real nature of the system.

In concluding, a number of implications for the Irish system are identified together with 

proposals for further research based in this new reality.
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ABSTRACT:

The traditionally accepted description of the Irish system of industrial relations as 

voluntarist in nature and character is challenged in this longitudinal research study. 

Grounded in the literatures on systems, voluntarism and collective bargaining, three 

research questions on the fundamental nature of the Irish system are posed. A test for 

the voluntarism of an industrial relations system is developed and applied to a very 

significant data set of case-taking through the Irish system.

The data set assembles for the first time the entire body of industrial relations case- 

taking through Ireland’s third party agencies from 1968 to 2005 and comprises data on 

over 240,000 cases. The analysis of the research and findings confirm that the Irish 

system no longer conforms with the voluntarist definition and tradition. The research 

further establishes that the social institution of collective bargaining is no longer the 

significant determiner of Irish workers terms and circumstances. The post-voluntarist 

Irish system is now more accurately described as a legislatively based, highly regulated 

system of mandatory outcomes.

The implications of the research for the Irish system, its actors, agencies and future | 

research in the area are significant, partfcularly in the context of the new binding « 

compliance measures introduced by the Social Partner process, and Ireland’s non  ̂

conformity with Articles 5 and 6 of the European Social Charter. 1
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CHAPTER 1

1.1 INTRODUCTION

The genesis o f this particular research project has a number o f origins. Probably the 

most significant among them is Ireland’s position in respect o f the European Social 

Charter (ESC). Ireland’s membership of the Council of Europe and its ratification o f the 

Revised European Social Charter (RESC) were accompanied by a set o f requirements 

and obligations to comply with internationally accepted standards enshrined in the 

Charter. Ratification of the Charter requires national Governments to submit to regular 

examinations by an international supervisory committee (ECSR) on the availability and 

maintenance - in practice - o f what are regarded as fundamental human rights within 

each o f the jurisdictions o f signatory nations. It is a little known fact that Ireland has 

been found repeatedly to be in breach of those obligations, specifically in respect of 

Article 5 (relating to the right to organise), and Article 6 (relating to the right to bargain 

collectively) o f the ESC.

In spite of having worked for over thirty years in the field of industrial relations in a 

number of jurisdictions, at local, regional, national and international levels, this was 

more than a little surprising to me. Indeed both as a practitioner, and more recently, as a 

Lecturer in Industrial Relations in an Irish university, I was disturbed at the virtual 

absence o f any knowledge or information about this quite remarkable situation.

On further enquiry, what became even more disturbing was the fact that in the discharge 

o f its reporting obligations to the ECSR, governments are required to ensure that the 

significant other ‘social partners’, in the case o f Ireland, IBEC and ICTU, have sight of, 

and the opportunity to formally comment to the ECSR on the regular Governmental 

submissions. Neither IBEC nor ICTU have made any formal submission to, or 

commented on the numerous reports o f the Irish Government to the ECSR. Either this 

means that both IBEC and ICTU fully concurred with the Irish Government’s position, 

or that the European Social Charter and the ECSR were in some way insignificant or not 

relevant in Ireland. It seemed more reasonable to assume the former position.
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In respect o f the general area covered by Axticle 5 -  the right o f workers to organise 

themselves into a trade union - the Irish Social Partners (Government, IBEC and ICTU) 

were engaged in discussions following a series of reasonably high profile trade disputes 

in the latter part o f the 1990s concerning the right to organise, and on union recognition. 

Government legislated in 2001 and 2004 and introduced procedures to deal with these 

issues in what many observers described as ‘an Irish solution to an Irish problem’, or a 

very particular style and form of (Irish) compromise.

In respect o f the general area covered by Article 6 of the ESC, relating to the right to 

bargain collectively, Irish industrial relations academics and commentators have 

traditionally asserted and described the Irish system of industrial relations as being 

‘voluntarist’. Both the definition and practice o f voluntarism are firmly based on the 

social institution o f collective bargaining which is carried on with minimal state and/or 

legal intervention. Certainly this is both the definition and the description of industrial 

relations practice taught in Irish universities. Introducing students to this traditional 

view and to the body o f Irish industrial relations literature is not an unusual point from 

which to commence the development o f student understanding of the Irish system. 

Subsequent exploration of the actual practice o f industrial relations in Ireland, and 

discussion on the behaviour and practices o f the actors in the landscape however, can 

cause some confusion for students, raising questions concerning what they perceive as a 

mismatch between the traditional description and their observations in relation to actual 

practice.

Returning to and reflecting on my own experiences as a practitioner in the early 70s, 

there was certainly little by way of direct state involvement in the conduct o f industrial 

relations except the provision of very useful third party facilities, such as the Labour 

Court and Rights Commissioners. Legislative provisions, such as they were, were 

regarded as a very definite ‘minimum’ level of terms and entitlements which few 

employees would willingly accept, union officials settle for in negotiations, or 

employers reasonably believe could be established as ‘maximum’. The provisions were 

almost universally accepted as minimum conditions and largely accepted as only 

intended to apply to those employed in marginal sectors or vulnerable companies, with 

‘everyone else’ being either very well looked after by a good employer, or securing



what could be bargained for by joining a union. This was the industrial relations flavour 

of the earlyTOs.

The situation today is quite considerably different. Virtually every aspect of Irish 

society has experienced considerable change. Informed by Dunlop’s systems approach, 

if virtually all the independent variables which infuse and affect the ‘rules’ of the 

system have changed, it is reasonable to at least offer a suggestion that perhaps the 

‘rules’ themselves have changed. This research project, prompted by a number of levels 

of confusion about the Irish industrial relations system, and its described and traditional 

voluntarism, or absence o f it, will re-examine the nature and character o f the system of 

industrial relations in Ireland.

Relatively few people have a thorough overall view of the Irish Industrial Relations 

System. Practitioners tend to focus on that which is upcoming and/or immediate. They 

develop knowledge and experience in the area(s) o f the system in which they need, or 

are expected to be proficient. This research project offers the opportunity to stand back 

from the day to day case-work, to look longitudinally at the outcomes produced by the 

institutions which preside over key points in Irish Industrial Relations case-taking, un

distracted by the high-profile events which may have occurred during any individual 

year in the study period. It will observe the practice of case-taking, viewed through the 

lens of the type o f outcomes which the system produced, over the last almost forty 

years. The outcomes of over 240,000 cases taken through the system from 1968 to 2005, 

depicted in Appendix I, will be examined and the findings presented so that a clear and 

accurate decision can be made about the nature and character o f the Irish system.

The approach which will be adopted is to identify a robust means to determine the 

nature of the Irish System of Industrial Relations in practice, as opposed to imposing on 

current practices and behaviours a description which has remained unchallenged since 

first invoked. Was the description attaching to the Irish system an accurate description at 

any stage in its existence? If accurate, does it remain suitable, and offer an overarching 

understanding of the Irish system in practice? Has the system changed, and if so what 

were the drivers o f that change, and how and when did the change(s) take place? Do the 

changes represent a conscious decision (or process o f decisions) by successive 

Governments to take the conduct within the system in a particular direction? If changes

12



are found in the system over time, has there been support or opposition to them as a 

conscious policy path away from voluntarism?

From the literature on voluntarism and on collective bargaining we will develop a test, a 

lens though which to view Irish case-taking which will permit a relatively simple, non

partisan and robust opportunity to establish the extent to which voluntarist collective 

bargaining - in a non-interventionist, non-legal environment - still characterises the Irish 

system. The test is wholly consistent with the traditionally accepted definition of 

voluntarism, and the longitudinal study will enable us to apply the test over a significant 

time frame. It will also provide for the dynamics of some level o f pressure in the 

conduct of collective bargaining, which by definition defines the actual practice of 

collective bargaining. The typology, developed and applied in the body of case-taking in 

the system during the selected period, 1968 to 2005, will enable us to construct a 

platform on which to address the research questions posed.

The results o f the examination will also provide an opportunity to revisit many o f the 

more recently conducted trends analysis, assertions of a ‘new realism’ dawning, and 

suggestions o f an emerging and enhanced sophistication of Irish negotiators, as well as 

to pose new questions in relation to generalised descriptions and academic explanations, 

which practitioners have found unsatisfying. In short, we will have revisited the system 

along points in its transit, equipped with today’s information and knowledge. We will 

establish that it is very different from the place when the voluntarist description was first 

attributed to the practices, attitudes and behaviours encapsulated in the 1947 Mortished 

pluralist / common-rule approach.

In the context of how changes in the environment actually impact on the system itself, 

and on those who enter its domain, and how legislation has increasingly marked out 

precise routes to traverse the domain, the topography is distinctly and significantly more 

enclosed, defined and mapped. All o f the questions raised here have direct relevance for 

a more complete and modem understanding o f the nature, character, and operation of, 

and behaviour(s) o f practitioner/actors, within the system.

This is not a study in labour law history, nor is it an examination o f the changing 

philosophy o f Government intervention in the Irish system of industrial relations over 

the period. Rather, this dissertation presents the results o f a clinical inquiry into the



nature o f industrial relations outcomes, from the perspective of the extent to which the 

parties have retained the voluntarist abilities to function within the system, regulating 

their own procedural and substantive relationships. Inevitably, the presentation of data 

will comment on the extent to which collective bargaining remains as the primary 

institution through which workers employment circumstances are regulated.

The data supports the view that the system of industrial relations in Ireland did conform 

with the definition of voluntarism, and that collective bargaining was the predominant 

institution of procedural and substantive rule-make between workers and their 

employers, in the early years o f the period o f this examination. While in any individual 

year within the review period, particular events or circumstances may tug the statistics 

in volume or direction, the trend which will emerge over the time frame of the study 

will confirm that the actors have not ‘changed’ voluntarily, rather that in changing the 

‘rules’ of the system, its outcomes, including behaviour have also changed.

What has happened in the Irish system over time? Can we continue to ‘twist’ our 

descriptions of actual practice to make them ‘fit’ the model? What is actually going on 

in the system o f Irish Industrial Relations and is it consistent with the definition of 

voluntarism? The overall thrust o f this research theorises that the Irish system of 

Industrial Relations can no longer reasonably be described as voluntarist. This will be 

based on an analysis of the actual practice and behaviour o f the principal actors over the 

period from which the description was accurate/appropriate, to its present point and 

practices. The change(s), the reason(s) and affects of the change(s) which have taken 

place, will be clearly identified in the context o f the rate o f change of the system, and of 

the system itself.

If this hypothesis is satisfactorily confirmed, there are significant consequences for the 

understanding of the Irish system going forward, and for research about the system. No 

other research in Irish Industrial Relations has, thus far, returned to the fundamentals, 

re-examined the system, the unchallenged assertions, and confirmed that the voluntarist 

emperor is in fact, almost naked. In addition, and for the first time, a complete data set 

of Irish industrial relations case-taking has been assembled and made available here, as 

one of the contributions to industrial relations thinking and research by this project. The 

test developed to confirm the hypothesis, in the methodology’s data analysis, is a further 

contribution to academic thinking on the subject.
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Chapter 2 will open the literature on industrial relations, and initially explore some of 

the pre-dispositions of those approaching the domain, including the predominance of 

the HRM discourse in virtually all aspects of the unionised employment relationship 

and analysis. The social institution of collective bargaining is central to the voluntarist 

conception, and at one point was the most significant determiner of Irish workers terms 

and circumstances. We will look at collective bargaining’s essential ‘rule-making’ 

function, what comprises its content, what processes are employed by those who 

bargain and the activities in which they engage, as well as the influences which affect 

the methods which can be employed. In a changing system, we will discuss what now 

makes up the trades unions’ portfolio as bargainers. Government, as the most dominant 

actor, and the ‘social partner’ with greatest influence, power and resources, is central to 

any analysis about the voluntarism of an industrial relations system. What are also 

central are considerations such as the ‘public good’, power and the concentration of 

decision making in systems of industrial relations. Dunlop’s 1958 work, amplified by 

Blain & Gennard, (1970) will be employed to help us examine and explain the concept 

o f voluntarism and to identify clearly critical components which, if  present, are 

confirmatory o f the character of a system capable of conforming with the definition. 

Similarly if critical elements are not present in a system described as voluntarist, we 

will be able to point to a secure challenge to such a description.

Chapter 3 will examine the system of industrial relations as it has operated and 

functioned in Ireland since 1946. We will open the literature on voluntarism in the Irish 

system and examine some of what has occupied current industrial relations research in 

the system, all of which presupposed the system as being voluntarist. We propose that 

this is unsatisfactory and commence our examination of the Irish system by looking at 

the predisposition of Irish trades unions, before discussing the development of the Irish 

system and its practices. We will then set out the basis of a case-taking typology which 

will be built on further in later chapters. Having already discussed the dominance of 

Government in a system of industrial relations, we will examine the position of and 

description by the Irish Government o f the Irish system through examining the content 

and conduct o f the relationship of the Irish Government with the European Committee 

of Social Rights (ESRC), and Ireland’s non-conformity with the terms of the European 

Social Charter. It is necessary in understanding the Irish system to examine each of the 

third party bodies which exist in, manage and influence the conduct of industrial
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relations in Ireland, We will look at those established by statute and those created by the 

‘National Social Partnership’ process. We will also propose a delineation o f the Irish 

system into three relatively distinct periods, based on our examination of the system in 

this chapter.

Chapter 4 will explain and discuss our research methodology, the research design and 

decisions in respect o f the research questions and the data. Drawing from the literature 

on voluntarism and collective bargaining we will then trace the development o f and 

explain the test employed in the data analysis.

Chapter 5 will present the research findings in respect of each of the agencies 

functioning in the domain. We will point out that aggregate volumes data informs 

observers and researchers very little. Only by the application of the test in respect o f the 

products or outcomes o f the system can we point to the nature of the system. The 

findings will then be discussed in the context o f the other and substantial infiuencers of 

the conduct o f industrial relations case-taking in Ireland. We will conclude that the 

nature of the system is not in conformity with a system which can be accurately 

described as voluntarist in nature. We will also confirm that the social institution of 

collective bargaining is no longer the significant determiner o f Irish workers’ terms and 

circumstances.

Chapter 6 will offer conclusions from the findings and set out the implications o f the 

findings in respect o f the various actors in the system, the institutions, and then propose 

areas for fiature academic research in the field, based on the ‘new’ lens and description 

o f the system emerging from this research.
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CHAPTER 2

"Industrial relations encompasses a set o f  phenomena, both inside and 
outside the workplace, concerned with determining and regulating the 
employment relationship. ” (Salamon, 2000:3).

“Voluntarism ... the freedom o f  the parties to organise themselves, to 
determine the nature and content o f  their relationship and to regulate 
it without governmental or legal intervention ” (Salamon, 2000:85).

“Collective bargaining ... Its subject matter is terms o f  employment. It 
is collective because employees associate together, normally i f  not 
invariably in trade unions, in order to bargain with their employer. ... 
The process is called bargaining because each side is able to apply 
pressure on the other. Mere representation o f  views or appeal for  
consideration is not bargaining"

(Clegg, 1975: 5).

“Many people have something like a magic belief in the efficacy o f  the 
law in shaping human conduct and social relations. It is a superstition 
which is itself a fac t o f  political importance, but a superstition it is all 
the same ”

(Kahn-Freund, 1969:311).

2.1 INTRODUCTION

This chapter opens by pointing out a number of the dispositions and pre-dispositions 

towards the field o f industrial relations. Whether as employees, past or present, most of 

the population have an interest in what takes place at work. Relationships at work, their 

conduct and content, make up a significant portion of peoples lives. Some work 

situations are infused with what we have come to term ‘industrial relations’. Invariably 

associations in the public mind are made between difficult or fraught situations and the 

term ‘industrial relations’. By virtue of this negative association, good circumstances (or 

in media terms good news) are not connected with ‘industrial relations’. ‘Employee 

relations’ has come to be associated with nice places to work, enlightened management, 

possibly the absence o f trades unions, while ‘industrial relations’ occurs when things go 

wrong, and is associated with companies in difficulty, intransigent positions, and is
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generally a thing to be avoided if at all possible. Because of its topicality, particularly 

when an industrial relations event features in the media, or when people not directly 

involved in the event itself suffer some discomfort or experience its consequences, it is 

a subject on which virtually every citizen has an opinion. Virtually no-one comes to the 

terrain as a ‘neutral’. It is a value laden and prescription full domain.

Many people regard either the study or practice o f ‘industrial relations’ as in some way 

‘old hat’, and in significant ways eclipsed by the much more satisfying study and 

practice o f the management of ‘human resources’. Human Resource Management is 

seen as much more closely aligned with the appealing logic and strategy of business in 

which people manage or are managed. Inevitably we will look at the role and presence 

of trades unions in this and other chapters, and discuss the extent to which their 

presence, influence and experiences are changing, both in terms o f the authorship o f the 

‘rules’ which they have influenced, and as the object of the ‘rules’ under which they 

function and operate.

The social institution of collective bargaining is in many ways a confusing term, 

sometimes with mysterious events and inaccessible processes. It has been the subject 

matter of much interest and considerable study from the perspective of quite a number 

of separate disciplines. We will look at collective bargaining essentially as a ‘rule- 

making’ process and discuss its content, the ways in which it is conducted, the activities 

associated with its processes, the influences on those who bargain, and the methods they 

employ. At a strategic level, the employer’s agenda in either ‘industrial relations’ or in 

the management of human resources is usually more assessable. The trades unions’ 

collective bargaining portfolio and activities, at a generalised level are as conceptually 

accessible, but in their day to day practice much more complex. Trade Union activities 

are infused with their own institutional needs, their prescriptions for their members’ 

interests in the context of the employer’s strategies, and their members decision-making 

which is generally o f a much shorter time horizon o f interest than either the union’s or 

the employers.

In any o f the systems in society, the role, influence and policies o f the most significant 

institution in the State -  the Government -  cannot be excluded. This is particularly the 

case in the field of industrial relations where Government is usually either the largest, or 

most significant employer, is the institution with most deployable resources, and can
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give effect to its intentions in a variety o f legislative and non-legislative ways. Both the 

Government’s concern for the ‘public good’ and manifestations of ‘public policy’ are 

therefore inevitably influential in the conduct and regulation o f industrial relations.

In this chapter we will go on to discuss and adopt a broad based integrative model as the 

means to explore the industrial relations rule-making sub-system of a society. This is in 

order to examine more fully how and why the dependent variable o f the ‘rules’ of the 

system change over time, in the context of the substantial and significant influences o f a 

range of independent variables which both contextualise and influence the sub system. 

We will then look at the concept o f ‘voluntarism’, its assumptions, and the nature and 

character o f an industrial relations system which conforms with the voluntarist tradition, 

and the pivotal place of the social institution of collective bargaining as its most 

significant component in practice. In concluding the chapter we identify the essential 

characteristics o f a system of industrial relations which can satisfactorily be termed 

voluntarist.

2.2 ’e m p l o y e e ’ o r  ‘ i n d u s t r i a l ’ r e l a t i o n s ?

The nature of the employment relationship and how it is regulated is at the heart o f what 

has come to be termed ‘industrial relations’. Some discomfort has developed, 

particularly and increasingly in academic and business circles, about the very term 

' industrial' in industrial relations, with its connotations o f male, 40 hours, 40 years, 

40/60''^’s, unionised (smoke-stack) fractious manufacturing firms, employing 

predominantly manual labour and accompanied by ingrained and unrealistic restrictive 

practices. Suitably enlightened by exposure to the more sensible high-commitment 

Human Resource Management discourse, were we to select a suitable term today 

perhaps, like Blyton and Turnbull, we might well choose the much more polite and 

modem sounding 'employee'’ relations (1998:9).

The term "employee' relations seems also to permit a wider access to the whole range of 

increasingly diverse patterns of work organisation, and feels more accommodating of 

the introduction o f sophisticated Human Resource Management policies and practices 

into the modem workplace. But if  'employee’ relations diminishes the sense o f the 

‘collective’ from earlier, more industrial days, it has done the field of study a disservice.
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serving to blur the boundary between the unitary influenced strategies of HRM’s 

individually focused business imperatives, and the ^"collective aspects o f  relations 

between workforce and management” (Blyton and Turnbull, 1998:13).

2.3 RE G AR DIN G  THE COLLECTIVE

There is a need to reacquaint ourselves with that ‘collective’ which companies require 

when groups of workers are assembled, organised and directed by management, in 

pursuit of organisation goals. Such a collective fulfils the organisation needs and, when 

organised appropriately, also contributes to fulfilling the needs of the workforce 

employed on suitable terms and in reasonable circumstances by the organisation. 

Employers invest considerably to promote cooperative work arrangements designed to 

develop and promote competitive advantage and enterprise success, but in current 

parlance this is ‘team-building’ and ‘bonding’. While, according to Barbash ""the formal 

source o f  authority lies with senior management, the working decisions are actually 

collective ”{\96A\6%), he also argued that, in the day to day management of people, the 

“maintenance o f  some sort o f  equilibrium in internal human relationships frequently 

comes into conflict with the application o f  the pure rationality principle", using 

Seligman’s definition of enterprise rationality being "the logic o f  getting ‘maximum 

results at minimum cost’” (1962:128).

The dominating theme o f enterprise rationality ‘‘"gives rise to counter-themes o f  human 

accommodation which are non-rational in terms o f  the strict logic o f  profit 

maximization” (Barbash 1964:68), but at the level of the economy “dominated by 

private employers, enterprise rationality takes on a an ideological programme fo r  the 

whole society in which laissez-fair is the major prem ise” (1964:68). It is apparent 

therefore that the accommodation of the non-rational at the level o f the enterprise with 

solutions tolerant of human interaction and proximity, can be contrasted with policies 

sought by employers at the level o f the economy These are based on the rational 

manager’s desire for labour market flexibility, managerial autonomy, less regulation and 

as little intrusion of the application of minimum standards as is consistent with business 

reputation, and the unrestricted application o f the logic o f the market. Enterprise 

managers therefore will tend to seek more o f their prerogative at the level of the
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economy than they will, in day to day practice, accommodate in terms of human 

interaction at the level o f the enterprise.

The answer to the now frequently used and provocatively posed questions by Martin in 

1996, will identify very quickly which approach an individual organisation leader 

adopts when asked to describe how they relate to and accommodate their workforce. 

Martin thoughtfully and tellingly, asked us to think about whether a “company {is} 

merely a bundle o f  assets with an income stream, a net present value and a market 

price? Or is it a social organism, part o f  a historical continuum stretching back to its 

founders and forwards to those future employees who will carry on its name and 

values?''^. The answer to his questions frame a canvas on which enterprise management 

mark out the shape of how the enterprise conceives o f what represents a collective, and 

how management will react to something reasonably resembling a self propelled entity 

acting in its own interests within the confines of an enterprise. “The problem o f  

industrial relations, then, arises out o f  the tension between the employer’s application 

o f rational pressures and the workers resistance to those pressures ” (Barbash 1964:72). 

If owners and managers of businesses set out manage in this ‘social organism’ 

conception of a company, where employees are willingly grouped together for common 

purpose, it would seem that only paternalism or pluralism are the available managerial 

approaches.

Paternalistic thinking inspired many o f the fine Quaker companies o f the late C 19th and 

early C20th in Britain. Pluralism infused much of the industrial relations thinking from 

the early / mid period o f the last century. In both scenarios, the ‘right to manage’ 

remained a constant ingredient, but either patemalistically tempered as a loyalty and 

commitment engendering expectation, or accepting that there was a need to reconcile 

continually the perfectly rational divergence of interest, between worker and employer, 

through collective bargaining with a trade union which was afforded some level of 

tolerance (Salamon, 2000:7). To a modem mind, utopian notions of achieving 

something like perfectly fair production, and profit balanced with reward within the 

confines o f one individual organisation, seem naive in a global business context. The 

social and economic circumstances o f the jurisdiction in which the organisation is 

located, and from which it draws its inputs, the people to work in its processes, and in

* Martin, Peter. The Financial Tim es. 19"’ September, 1996
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which it markets its produce or services, all infuse the logic, analysis and the language 

in which the enterprise conducts its interactions and relationships.

It is in the societal context that IR should be viewed as not simply being bounded by 

procedural and substantive job-based regulations and terms and conditions of 

employment. It should be viewed as located in, as well as being directly and indirectly 

influenced and infused by, the broader social, political and economic dynamics o f the 

society in which it is conducted. Put simply, it “is integrated with and not separated 

from  the political and economic spheres” (Blyton & Turnbull, 1998:25). There is self- 

interest (short and long) involved in its conduct, and in this domain lie the competing 

dynamics o f effort, control, reward, investment and return, power, justice / injustice, 

philosophy and on occasions, ideology. But “the strategy o f  workers and their 

representatives is likely to be dominated by short-run assessments o f  their situation” 

(Barbash (1964:70). IR is a field of study in this context, not a discipline in its own 

right. It is not a simple cause and effect domain, regardless of the perspective from 

which it is approached, or of the duration of the view taken as to where different 

respective interests are best served or achieved.

2.4 APPR O A C H IN G  IN D U ST R IA L  RELATIONS

No-one comes to the area either fully neutral or totally innocent. Everyone’s approach is 

“partial, derived from  a particular perspective or standpoint in time, and focuses on 

certain concerns and /  or aspects ” of the area which inevitably involve a mixture of 

“assumption and conviction ... description, explanation and prediction" as well as 

“prescription" (Salamon, 2000:3). Analysts from virtually every other discipline fetch 

with them their own conceptual tools and approaches. “There has been confusion 

among social scientists as to what comprises a model and in industrial relations the 

problem has been further complicated by the multi-disciplinary character o f  the 

subject” (Blain & Gennard, 1970:401). Lawyers, political scientists, economists, 

historians, sociologists, and psychologists, each view and infuse the domain with 

different attributes. Each probably has something ‘right’ to offer. “The humanistic 

intellectual who has no partisan interest in the process o f  conflict and resolution gives 

primary standing to the freedom dimension ... the general economist tends to be critical 

o f the union’s interference with rationality, as expressed through the market ...
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Personnel technicians, i.e. psychologists or industrial engineers, who are employed by 

managers, or who are training people to be employed by managers ... view the conflict 

... as a form  o f  pathology, which can be coped with, and even eliminated i f  their 

‘science’ is applied” (Barbash, 1964:74). No discipline has provided a total 

understanding or explanation for the conduct of IR.

Examined at any one point in time, IR is the mechanism through which a temporary 

state of something equivalent to a balancing o f divergent interests can, and has been 

achieved. Its truces, while generally codified, are transient, and the correctness of 

positions taken, the adequacy o f descriptions offered, and the efficacy of prescriptions 

written within it, wax and wane. However, the values o f society “generally favour 

enterprise rationality -  which is equated with individualism -  even when it takes 

corporate form  -  in any contest with the forces o f  organized workers whose rational 

desires to resist are equated with a form  o f  collectivism ” (Barbash, 1964:74).

IR is conducted in the main by ordinary people, workers and managers. Sometimes, 

ordinary people who have become skilled, for example, in production systems, and have 

been elevated to a position of supervisor or manager of an entire production process, at 

the same time become the manager of all the other ordinary people who work in that 

process. It is either rational to assume that the group of production workers accept that 

they owe loyalty to the authority of that production manager, whose interests and 

objectives are automatically legitimate and intended to enhance the mission of the 

organisation, or that the very act o f being organised and controlled to deliver their 

targets efficiently and cost effectively represents a power disparity. The reality of, and 

perceptions within, such disparity in power between those who own the capital behind 

the enterprise and those who merely supply a quantity of labour at a price, influence the 

conduct o f both personal and collective relations within enterprises. Differences of 

opinion about the adequacy o f the price and the intensity of the effort, can fiirther 

represent the disparity in power between capital (its managerial agents) and labour. The 

entire range o f possible occasions o f conflict therefore reflects such tensions and are a 

structural part o f a society built on this division (Hyman, 1975:19).

The needs of an organisation, and the unitary inspired logic of managerial authority 

underpin the language and analysis o f the pursuit of shareholder value, whether in its 

paternalistic or more authoritarian modes. This ‘ideology o f management’, while very
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simple and very managerially comforting, can create difficulties for managers “not 

simply in acknowledging the legitimacy o f  challenges to it, but even in fully grasping 

that such challenges may at least be grounded in legitimacy fo r  those who mount them ” 

(Fox, 1973:189). The conflicting interest premise is at the heart o f the pluralist analysis 

o f IR. “Many managers feel that any loyalty which the workers have to the union 

diminishes by the same degree as the respect they should feel fo r  their employer, and 

this impels many managers to compete with the union fo r employee loyalty” (Barbash, 

1964:71-72).

The quite understandable managerial aversion to encountering what can feel like 

resistance to their needs, policies and plans, from a workforce whose interests are 

represented by the intrusion of a trade union (which many managers regard as having 

their own agenda), explains the development of the range of non-union team-briefing, 

team-building, consultation and similar such managerial initiatives. Fox argued that this 

divergence o f interest generates multiple and complex “tensions and competing claims 

which have to be ‘managed’ in the interests o f  maintaining a viable collaborative 

structure" (1973:193). Both tension and conflict can be seen simply as expressions of 

this “divergent orientation" (Komhauser, et al., (1954:13), or as Hirschman 

enlighteningly suggested, as manifestations o f the “recuperative opportunities" 

afforded to a company’s management through the exercise by employees of ‘voice’ 

(1970:30-33), but “when the form o f  employee protest assumes the form  o f  unionism the 

reconciliation ofparticular interests becomes a major task” (Barbash, 1964:71).

2.5 HRM, POWER AND THE COMPETITIVE DISCOURSE

The HRM high-road does not provide convenient stopping off points for trades unions, 

nor in its design was it intended to -  indeed, quite the reverse. In the unitary conception, 

unions are outsiders. An intrusion, competing for the loyalty and attention of 

employees, they represent an irritant into the normal conduct o f employer : employee 

relationships, and they cause delays in delivering change, and increase rigidities and 

inflexibilities -  and therefore costs. In the welfare and performance/reward portfolio of 

the high-commitment route to core employees contribution to competitive advantage, 

HRM has stolen significant tools and the justifying rationale from the trades unions’ 

organising kit. In buoyant open markets, niched in a global economic trading
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environment, the unitarist philosophy has been in the ascendant for some ten to fifteen 

years. The tools o f analysis and employee relations discourse have been predominantly 

HRM rather than IR, with competition and flexibility rather than equity and security 

predominating in the rationale of the workplace. In the current predominantly HRM 

environment and discourse, the Marxist criticism of the IR processes and institutions o f 

‘joint regulation’ more closely aligned to deliver company competitive purposes have 

acted to enhance, rather than dilute management’s position. Was it the HRM intention, 

or is it a by-product of securing trade union acquiescence / acceptance with the business 

competitive agenda, that unions former ideological / interest based analysis has declined 

in attractiveness?

Interestingly, and before the full onset and implementation of the entire range of HRM 

policies and strategies unfolded, Marchington argued that IR (management and trades 

unions) attention was focused increasingly on the maintenance of the system of 

regulation to such extent that “procedural principles may be elevated above substantive 

outcomes” (1982:48). He argued that order, stability and procedural predictability had 

begun to predominate over fundamental issues. In a time of relatively recent economic 

buoyancy in Ireland the same period has seen a steady rate of decline in trade union 

density, and while “there continues to be disagreement over the true level o f  trade 

union density, particularly in the private sector, with commentators professing different 

opinions. In recent years, a private sector density figure o f  23% has begun to gain 

currency. Have unions opted, as a matter o f policy, for more procedurally and 

legislatively secured routes within which to profile and promote their relevance? Have 

unions focused their attention and presence among the national lobbying bodies and 

agencies to increase the procedural, rather than contend with the unpredictable and 

sometimes combative distribution of the substantive?

Industrial Relations would appear increasingly to have been relegated to dealing with 

marginal issues (relative distribution o f pay and operational authorities and 

prerogatives). If Marchington was, and remains correct in his view, and trades unions

 ̂ CSO, reported data on unionisation indicated “ju s t under 35%  o f  em ployees in Ireland are in a trade 
union com pared with 46%  10 years ago, the decline being most acute among young people ... According  
to official statistics published in September 2005, trade union membership in Ireland rose by around 20%  
from  1994 to 2004, to stand at 521,400. However, union density as a proportion o f  all em ployees fe ll  from  
46%) to 35%, with priva te sector union density now standing at around 2 1 % ’’. Available at: 
http://eiro.eurofound.europa.eu/2005/10/feature/ie0510201f.html, last accessed 03.09.2006.
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have accepted the HRM analysis and discourse, then when we are exploring any 

changes which have taken place in the conduct of Industrial Relations and the system 

within which it is conducted, it is not only useful, but wise to continue to maintain an 

awareness o f ‘the collective’, as well as perceptions and descriptions of the ‘collective’ 

which are central to the pluralist conception on which IR is based.

Before the full roll out o f the range of HRM policies to achieve high-commitment 

people management, Barbash cautioned about the possibility of a distorting overlay of 

what he termed “self indulgent adornment” in the following quite remarkable extract 

from his 1964 insight into the elements o f industrial relations: “The human relations 

and the 'communications’ schools, so influential in management circles, do not 

adequately take into account that many differences are, in fact, genuine differences in 

interest and power; that there are many differences which will not be removed by 

policies o f  ‘love will conquer all ’ or ‘getting to know you These human relations and 

communications techniques should be directed towards bringing to the surface the real 

issues that divide so that they can be confronted realistically by the parties without a 

distorting overlay o f  irrelevant and se lf indulgent adornment" (1964:77).

Salomon described observers of industrial relations as coming to the domain with “a 

particular perspective or standpoint” focused “on certain concerns and /  or aspects ” of 

the area which involves a mixture of “assumption and conviction ... description, 

explanation and prediction” as well as “prescription"’' (2000:3). In this context, Barbash 

advised that any such relationship evaluation is “most tenable when ” we ensure that we 

remain fully aware that “the parties in the last analysis confront each other from  

positions o f  power rather than from  positions o f  presumptive science or presumptive 

morality” (1964:77). Barbash also pointed out that “issues o f  morality or science are 

not what fundamentally divide the parties”, and focusing on either or both “self

consciously and conspicuously ... on a post hoc basis”, as opposed to “when they occur 

naturally ” adds further fog to the terrain.

Disputes of industrial relations interest -  at least in the public and media terms -  are 

often characterised in moral terms. Both parties will resort to assertions of the lack of 

morality and/or irresponsibility of the other side, or in the wholesomeness, fairness, and 

the morality of their own. Such is the nature of case-making. Made in another context, 

Neibuhr set out what Barbash termed a profoundly relevant observation in that “the
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‘moral influence ’ theory ... has an ultimate validity in the sense that issues o f  right and 

wrong are ultimately potent. But a simple moralism is always pathetic when it obscures 

the power realities which underlie moral issues” (1957:9)^.

If through research we show that trades unions are at some stage in the process of 

relinquishing their front line power position and effective role in determining other than 

‘marginal issues’, and have not offered an alternative to the HRM analysis and 

discourse, will we see an increasing will in their pursuit o f national level regulation of 

enterprise level issues which they have identified? In such a situation what, from the 

original conception of the ‘combining together’ of the organised collective, remains 

relevant in evaluating the role and effectiveness of trades unions in the conduct of 

industrial relations as an expression of self interest and power within an industrial 

relations system? What might we deduce from such conduct as may be observed about 

the nature and fabric of a system of industrial relations? Do we examine a system from 

the viewing point of how those ‘in charge’ o f the system describe it, or would prefer to 

have it described, or do we examine the modes o f behaviour and practices o f those 

working directly in the domain of the system? Can we determine from such an analysis 

o f those behaviours and practices, the type o f system which actually operates and 

ftinctions in practice? Can we strip back the ‘''distorting overlay o f  irrelevant and se lf 

indulgent adornment, ” description and current fad, and establish -  in practice -  the 

actual nature of a system?

2.6 COLLECTIVE BA R G A IN IN G

What is collective bargaining? Collective bargaining is a method of determining terms 

of employment and regulating the employment relationship, which utilises the process 

of negotiation between management and employees and results in an agreement which 

may be applied across a group of employees. (Salamon 2000:323). According to Clegg 

the subject matter o f collective bargaining “is terms o f  employment. It is collective 

because employees associate together, normally i f  not invariably in trade unions, in 

order to bargain with their employers. It does not require collective action on the 

employers' side as well, fo r  unions bargain both with employers ’ associations and with 

individual employers or their representatives. Dealings between unions and

^ N iebuhr, R einhoid . 1957. ‘T he E isen h o w er  D o ctr in e’, in T he N e w  L eader. 4'*' February, pa g e  9.
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governments rank as collective bargaining only where the governments are acting as 

employers; otherwise they are regarded as political action. The process is called 

bargaining because each side is able to apply pressure on the other. Mere 

representation o f  views or appeal fo r  consideration is not bargaining. The best-known 

form s o f  pressure are the strike and the lockout, but there are many others. ” (1976:5).

2.6.1 COLLECTIVE B A R G A IN IN G  A N D ‘ R U L E -M A K IN G ’

Unitarists and neo-classicists criticise collective bargaining as being either an emblem 

of failure in the employer/employee relationship, in which the intrusion of an unwanted 

outside trade union agent competes for the loyalty o f an enterprise’s employees, 

introducing both unwarranted costs and inefficiencies, or a fundamentally inefficient 

influence in determining enterprise resource allocation. This dissertation however is 

concerned with voluntarism in industrial relations, which by definition and implication 

encompasses the pluralist perspective and collective bargaining. There is little therefore 

to be gained here in rehearsing the anti-collective bargaining debate in unitarist / neo 

classicist terms. It is however necessary to identify that the reader is required to 

maintain an awareness that unitarist and neo-classicist perspectives infuse managerial 

approaches to the collective bargaining agenda, its processes and products. The reader 

should also be aware, “in terms o f  contemporary developments there has been a major 

retreat from  collective bargaining by employers in favour o f  unilateral regulation o f  the 

employment relationship” (Wallace, 2004:244).

The usual definitions o f collective bargaining, which are “central to industrial 

relations” (Gunnigle, 1999:5) generally set out that “it means the negotiation o f  pay 

and other conditions o f  employment between an employer (or group o f  employers) and 

a trade union acting fo r  its members" (Edwards, 2003:4). Gunnigle & Flood highlight 

the “process” dimension o f the description (1990:227), and Browne identifies both the 

governance (process) and labour productivity (output) considerations, arguing that it is 

“concerned with the jo int governance not only o f  pay but also, to a greater or lesser 

degree, o f  many other important determinants o f  labour productivity'' (2003:198). The 

“resolution o f  conflict through compromise” (Hawkins 1979:7) outlines in essence the 

pluralist conception of collective bargaining, which contemplates a consensus-reaching 

through orderly power balancing negotiations, between the interests of the employer
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and those o f the trade union organised and represented employees (Fox 1974:269, 

Clegg, 1976:5).

What significantly distinguishes the collective bargaining method of ‘rule making’ or 

establishing regulations of, and for, employment, was succinctly captured by Flanders, 

who wrote that "^without attempting here to define the fu ll range o f  possible 

classification o f  ... different methods o f  job  regulation, it is apparent that collective 

bargaining is one o f  them and may be distinguished from  the rest by the authorship o f  

the rules: the fac t that they are jointly determined by representatives o f  employers and 

employees who consequently share responsibility fo r  their contents and observance’’ 

(1968:8).

While Chamberlain and Khun argued that collective bargaining requires “that some 

agreement be reached ... some agreement must ultimately be forthcoming i f  collective 

bargaining continues. Thus neither party is independent under collective bargaining 

and neither can perform its function without the other” (1965:47), this assertion that an 

agreement will, or must be reached in the process, has not found universal agreement. 

Both the radical and the pluralist orthodoxy views provide for a procedural consensus 

process through which an eventual (substantive issue) agreement can be reached 

through negotiation, but Clegg asserted that “without the risk that agreement will not be 

reached, collective bargaining is a sham, and the pluralist doctrine is meaningless and 

not worthy o f  discussion” (1975:312). Harbison (1966:61) proposed that collective 

bargaining is “a power relationship between organisations, ” adding, as did Fox 

(1975:156) that it can be characterised as a “diplomatic use o f  pow er”, or as Famham 

and Pimlot postulated in 1990, that collective bargaining involves the application of 

power. We will revisit this most pivotal dimension of the conduct of collective 

bargaining later.

In many senses Flanders was quite correct in identifying “a persistent source o f  

confusion” (1968:1) in the very term ‘collective bargaining’, in that “i f  words are given 

a consistent and unambiguous meaning, then collective bargaining is not collective 

bargaining” (1968:3) primarily because of fimdamental theoretical flaws in the Webbs 

original conception, which we will deal with hereunder. Whether one takes a marketing, 

a governmental or a managerial theory view of collective bargaining (from 

Chamberlain, 1951, and Chamberlain and Khun, 1965:113-135), what is clear, from the
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many contributions over the years to try to understand more thoroughly what is 

involved in and with the institution of collective bargaining, is that:

(a) there are employment based matters which make up the content of what is jointly 

transacted during collective bargaining,

(b) there is some joint process through which negotiating parties seek to advance 

their views and interests about such matters, and

(c) there are activities in which the parties engage during the course of navigating (a) 

through (b) with the prospect and/or intention of securing some advantage by using 

collective bargaining.

There are also a number of environmental, contextual and socio-psychological 

influences which acting together have an affect on (a), (b) and (c) and the methods 

employed by participants which can change over times and in different circumstances.

In relation to (a), the matters are concerned with employment based terms and 

circumstances of employment. The ‘rule-making’ in which the parties engage include 

the voluntary procedural obligations, which are either codified by the parties into a 

formal graduated process as part of their intended / ongoing relationship, are a process 

built up over time by mutual experience of each other / custom or practice, or are some 

set o f procedures or requirements established by law. The activities can include a whole 

range of behaviours and practices, to which we will return. The ‘missing’ dimension to 

this categorisation of collective bargaining is the ‘venue’, the level or the location of the 

collective bargaining. In examining location, one must provide for the inclusion of 

Government as an actor in the process.

With Government as an employer, negotiations with public sector trades unions fall 

within the scope and categorisation of collective bargaining. However, when locating 

Government in its social and economic legislator mode then, according to Clegg, what 

transpires takes places in the realm of “political action" and not collective bargaining 

(1976:5). Otherwise, the location, level or the venue of collective bargaining is either at 

enterprise, trade or industrial sector level, or national (industry or Government, as 

employer) level.
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2 .6.2 COLLECTIVE BARGAINING -  CONTENT

We owe the term collective bargaining to the '‘‘'monumental and scientific ” work of the 

Webbs at the end of the Cl9th. However, they did not actually define collective 

bargaining, rather they set out a number of examples o f its conduct. It has been “a 

persistent source o f  confusion in understanding and evaluating the social institution it 

was meant to describe” (Flanders 1968:1). Flanders criticised what he described as 

certain inadequacies in the Webb’s conception of collective bargaining (Webb, 

1902:173) in that they asserted that the social institution was the simple “collective 

equivalent and alternative to individual bargaining”. He felt their view, while partially 

valid, was open to two main criticisms. The first, quite practical, in that the Webbs 

overlooked the employers possible ‘‘positive interest ” in its role and in its development, 

and second, a more theoretical, and much stronger objection, in their failure to fully 

appreciate that “collective bargaining is itself essentially a rule making process, and 

this is a feature which has no proper counterpart in individual bargaining” (Flanders, 

1968:3-4). He argued that “it is more correct ... to refer to collective bargaining as 

regulating, rather than replacing, individual bargaining” (1968:6). Flanders 1968 work 

discussed and amplified the ‘devices’ employed by trades unions which lie behind and 

constitute the fundamental component elements, o f collective bargaining.

He set out that they are:

1. the fixing o f a “minimum or uniform price fo r  labour or setting other 

standard terms and conditions o f  employment ... in effect directly 

regulating barsainins in labour markets ”, and

2. seeking to determine or restrict the numbers of workers employed / to be 

employed, “directly regulating competition by restricting the supply o f  

labour or its demand” (1968:4).

Both ‘bargaining’ and ‘competition’ are distinct but interdependent price influencing 

characteristics, operative in every market but not always clearly separated. Flanders 

made the point that ‘competition’ is a relationship between sellers ^  buyers, and is 

unlike bargaining, which takes place between sellers mid buyers. It is o f significance 

that the “regulation o f  one process affects the other” (1968:5). It is clear from both the 

Webbs originally, and Flanders subsequently, that a ‘collective bargain’ commits no one 

to accept a contract of employment, rather that, on acceptance, the ‘social institution’
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determines what the terms, circumstances and regulations are to be, and in that it is 

clearly and “essentially a rule-making process" (1968:4).

If as originally conceived, this ‘rule-making process’ took place directly between 

negotiating parties at the level of the enterprise, trade, industry or sector, one o f the 

compelling questions about the locus of activity o f these two institutional elements is 

whether we can, and if so to what extent we can, identify their influence or presence in 

the market for labour today.

Since the period in which the Webbs wrote, even in the craft / apprenticeship area, it is 

apparent that trades unions have gradually relinquished their role in the matter of fixing 

the numbers of workers to be engaged in a particular production process. Today, the 

‘science’ accompanying machine capabilities -  particularly in start-up FDI situations - 

is a more likely determinant of the numbers of workers to be employed in any process. 

In many such processes, customer expectation or periods o f fluctuating demand are 

another more likely determinant of the numbers required to populate a particular set of 

tasks within an operation. The strategic HRA1 analysis of what should constitute ‘core’ 

and ‘peripheral’ labour, where it has influenced the trade union negotiating agenda, has 

acted to encourage trades unions to adopt segmented formulations o f the workforce.

The adoption by trades unions of the core / periphery analysis, particularly in the private 

sector, has shaped their role to one in which they merely fix the terms and conditions of 

such peripheral categories, sub-contractors, or seasonal workers, and/or on a one-off 

basis contribute to the definition of the circumstances in which a peripheral segment 

may be used. Once agreed, trades unions tend no longer to have an active role in the use 

o f such contingent workers. Indeed, in some instances, unions have even neglected to 

actively recruit the products of such contingent work agreements, rather than confront 

the terms and circumstances out-turn o f the ‘logic’ of these type of agreements they 

have been encouraged to make. The traditional role o f trades unions identified by the 

Webbs, in regulating the ‘competition’ element o f labour supply/demand, has 

effectively discontinued except for, mainly private sector, occasional incidents which 

are more than likely associated with some one-off reorganisation or re-configuration of 

a business in which union members are employed.
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Where is the location in which the “minimum or uniform price fo r  labour" is 

determined, and where is the location o f the setting of the “other standard terms and  

conditions o f  employment” element o f collective bargaining carried on? The key words 

here would seem to be ‘minimum’ in the fixing of the price, and ‘standard’ in 

establishing the other terms and conditions of employment.

In many jurisdictions, there is a statutory method of fixing a ‘national minimum wage’. 

Ireland has such a mechanism and is said to have the second highest national minimum 

wage in the Europe Union, with a coverage o f “an estimated 220,000 workers, 

representing somewhere in the region of 10% of the ‘Total in Employment’ category in 

Ireland.^ In the period of relative and increasing labour scarcity in Ireland, immediately 

prior to the recent accession of the ‘new’/accession states to the European Union, there 

is anecdotal evidence that labour market conditions were at least as significant an 

influence on fixing workers pay in certain categories as was trade union negotiating 

influence. In relation to the fixing o f more general price terms for labour in Ireland, 

employers, trades unions and Government have, since 1987, established norms of 

acceptable minimum percentage increases through a series o f tripartite ‘National Social 

Partnership’ / ‘National Understanding’ agreements. We will discuss the influence of 

‘National Social Partner Understandings’ on collective bargaining later in this 

dissertation. In relation to the fixing of ‘standard terms’, Teague (2005:5) has argued 

that in Ireland there is virtually no area of the employment contract which is not 

influenced or determined without reference to the significant range o f rights-based 

employment legislation.

Consistent with the Flanders exposition of dual and interrelated composites of what 

comprise collective bargaining, the Barbash pluralist conception of the ‘social 

institution’ o f Industrial Relations should be examined in its modem application and 

actual practice, to establish whether all o f what is described as collective bargaining is, 

in classic terms, still consistent with the definition of what constitutes collective 

bargaining. In simpler terms, are trades unions still engaged in collective bargaining 

with employers in terms traditionally understood as collective bargaining, or are they

* Flynn, G. The Irish Independent. 1®' September 2006.
* CSO: Principal Statistics -  Total in Employm ent, March -  M ay 2005 ,
(cso.ie/statistics/em pandunem pilo.htm , last accessed  08 .09 .2006 ) indicates an 11.4% coverage. H ow ever, 
numerous media articles in early September 2006  reported a tw o m illion ‘at w ork’ figure, a high water 
mark in Irish em ploym ent levels, indicating a coverage o f  the National M inimum W age at a figure nearer 
to 10%.
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engaged in organised exercises relying on an agenda to ensure employers are compliant 

with the minimum terms of rights-based legislation which the trades unions have 

lobbied to have enacted? In one sense, the trajectory o f trade unions demands/agendas 

will assist us in determining the extent to which they are either engaged in collective 

bargaining, or have become more reliant on legislative ‘compliance’ activities. Are 

trades unions today, in classic terms, seeking to determine for themselves through 

collective bargaining negotiations what the “minimum or uniform price fo r  labour ” and 

the “other standard terms and conditions o f  employment” should be? Answering this 

question would be an extensive and longitudinal, if  not impossible undertaking 

requiring full trades unions and employer bodies co-operation and support. However, in 

the short term, by examining the process in which trades unions are currently engaged, 

we will more quickly and readily gain access to identifying activities consistent with 

collective bargaining, or otherwise.

What we have identified, thus far, is a significant question. What is occupying trades 

unions in terms of their current and actual range of activities, and in classic terms, is 

what they are engaged in collective bargaining within its universally understood and 

accepted meaning? In the processing of the matters which trades unions raise, can we 

determine in some satisfactory way, that what is being dealt with by them is being 

bargained for, or are the outcomes being determined in some other way?

2 .6.3 CO LLECTIVE BA R G A IN IN G  -  PROCESS

Drawing primarily on Flanders assistance, we have examined what comprises the 

fiindamental elements and components of the social institution o f collective bargaining. 

We should now move on to identify the process through which trades unions and 

employers who choose to bargain collectively conduct the pursuit of their interests 

through this social institution. From this examination we will be able to determine the 

extent to which a hypothesis concerning the relinquishing by trades unions of the 

institution o f collective bargaining may be more fully framed.

As has already been identified, there are procedural as well as substantive ‘joint rule- 

making’ practices in which collective bargaining parties engage. “Despite the confusion 

caused by its unfortunate title, collective bargaining is among other things a rule-
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making or norm-creating process o f  a bilateral character” (Fox & Flanders, 1969:157). 

The joint procedural rule-making includes agreeing voluntary procedural / process 

obligations, which are generally codified by the parties into a formal documented and 

graduated process o f relating to each other, and which provides for how they will deal 

with designated issues as part of their intended or ongoing relationship. Such procedural 

rules can be built up informally over time by mutual experience of each other through 

‘custom or practice’. However there are some procedures or requirements established 

and set down in law. For example, if at the end of any collective bargaining process in 

Ireland since 1990^, where a trade union’s members want to commence some form of 

industrial action, they are required by law, at the end o f the graduated negotiating 

process to express such a desire through a secret ballot of all those likely to be ‘called 

on’ to engage in such action. There is then a requirement to provide at least seven days 

notice of such an intention, which must be formally served by the trade union on the 

employer. Using the period of strike notice as an example of part o f such procedural 

rules or requirements, some voluntary negotiated collective agreements provide for 

longer periods o f notice to be served in such circumstances. Similarly, in determining 

the acceptability o f the terms of settlement of any trade dispute, once a trade union 

conducts a ballot on the proposed settlement, and where the majority vote to accept the 

terms of such ‘offer’, the minority are precluded, in law, from continuing in dispute 

with the employer over the terms.

It is quite usual in ‘procedural agreements’ for the parties to have negotiated the steps or 

stages through which a claim or a grievance must be channelled. Such steps, or stages, 

invariably lead from a series of ‘local’ or ‘in house’ stages of increasing managerial 

attention and/or seniority, to reference o f the matter to an external third party. Similarly 

it is quite usual for parties to provide for the steps or stages governing how management 

will treat an employee in disciplinary circumstances. In relation to the ‘processing’ of 

grievances and disciplinary cases, the Irish Goverrmient has installed a Code of 

Practice^ which should be followed (a) in the absence of such procedures in an 

employment, or (b) where those already operative in an employment fall short of the 

minimum standards set out in the Code of Practice. In this instance we have a mixture 

o f voluntary procedural rule-making being influenced by Government determined 

norms and standards of behaviour in grievance and/or disciplinary situations.

* Industrial Relations Act, 1990 
’ S.I. No.146
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The relationship based ‘custom and practice’ procedural rule-making has become either 

less and less evident or relevant, or has been supplanted by statute, code of practice, or 

for example, EAT case precedents. In circumstances where a trade union is pursuing an 

issue which it argues has some legislative underpirming, or is an employee entitlement 

set out by legislation, then the route to remedy or redress, and the process and 

procedures required are invariably also set out in the piece o f legislation which 

identified the workers right or entitlement.

Where one or other party to a collective bargaining situation departs from the 

established custom and practice, or documented terms of the relationship, or acts in 

what one of the parties determines is procedurally precipitative, it is not at all unusual 

for the other party to seek remedy. The remedy can take the form of action at law (most 

usually in initiated by the employer), and /or in the form of (public) complaint of 

‘breach of procedure’ by one party. Inevitably an action for remedy or complaint, has 

the effect of seeking leverage over the other party in the further conduct o f the 

collective bargaining process from which the complaint about the procedural departure 

arose. However, Kahn-Freund identified one traditionally deeply ingrained and still 

present disposition in relation to collective bargaining outcomes, that is the “traditional 

refusal to treat collective agreements as contracts in the legal sense and to visit their 

breach with injunctions or damages’’ and the steadfast refusal to “ask fo r  direct 

sanctions designed to compel either side to ... observe an agreement it has concluded 

with the other” (1969:303). In the latter years of the period covered in the research for 

this dissertation, there have been signs of a change in the observed steadfastness. Both 

instances were in an Irish shipping company.

The first was the ‘registration’ with the Labour Court o f the procedural agreement 

between B&I (latterly Irish Ferries) and SIPTU in 1994, and the second, in the 

settlement o f the 2005/2006 Irish Ferries dispute in which the company sought to, and 

very effectively succeeded in replacing almost the entire unionised sea-going workforce 

with ‘cheaper’ Eastern European agency workers. While the ‘registration o f a set of 

negotiating procedures’ does not give them the full force o f law in the ordinary 

‘contract’ sense, it does render a union vulnerable at law in the event of the union acting 

in their breach. The dispute and eventual settlement in the Irish Ferries ‘displacement’ 

saga is a research project in its own right, but suffice to point out here that the terms of
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settlement were drafted by lawyers on both side, and remedies and routes to remedy 

were drafted to provide specifically in their enforcement through the ordinary Courts of 

Law.

From time to time during the period covered by this research, usually after reasonably 

high profile or some disruptive trade dispute, in which one or other party has 

complained of a breach of some kind by the other in what had been previously 

negotiated or agreed, the legal enforcement of the terms of collective agreements have 

“almost become a political slogan -  very few  o f  those who use it know that they are 

talking about a whole series o f  problems, and that the enforcement o f  a concluded 

agreement as a contract is something quite different from  its enforcement as a code ” 

(Kahn-Freund, 1969:309). Where any such level o f enforcement has been provided for, 

it has generally been for some exceptional, specific, or emergency reason, such as 

during a period o f national military hostilities by one country with another.

In general practice, however, the ‘rules of engagement’ have come to be regarded as 

usually sacrosanct, and are very rarely, if ever, discarded during a collective bargaining 

process, even where there is significant disagreement about the terms o f settlement o f a 

substantive issue dispute. “Honouring agreements is one o f  the primary rules o f  

collective bargaining” (Clegg, 1975:312-313). Unlike with the 2005/2006 Irish Ferries 

dispute, based on the assumption that the relationship between the parties will continue, 

disputing parties normally seek to navigate around any disturbance to the procedures 

themselves. Such evidence of the prospect o f some level o f mutuality in their future 

relationship and dealings has an affect on the conduct of finding a settlement to any 

contentious issue at hand. In that the “authorship o f  the rules ” of procedure or formal 

process are the joint property of the parties who negotiated them (from Flanders, 

1968:10), we can readily understand that for one party to disturb the ‘rules of 

engagement’, would have huge significance to the other, not only in the particular 

breach, but also as affecting the entire relationship - which the jointly constructed rules 

were meant to regulate. “The fac t that they (the rules) are jointly determined by 

representatives o f  employers and employees who consequently share responsibility for  

their contents and observance” is one of the distinguishing features o f the collective 

bargaining method o f determining job regulation (Flanders, 1968:8).



2 .6.4 COLLECTIVE BAR G A IN IN G  - ACTIVITIES

Collective bargaining is not a neutral institution. It is a place where activities are 

focused and efforts are made to reconcile competing interests. It can be an emotionally 

charged location where collective bargaining matters, procedural issues, the parties’ 

behaviour (personal and organisational), and views about the accuracy and adequacy of 

the information necessary to conduct collective bargaining, can all be at issue, and at the 

same time. It can be a very opaque, inaccessible and robust place. There are occasions 

when it is not for the faint of heart.

From a market perspective, Flanders discussed the distinction between ‘bargaining’ (a 

market activity), and ‘negotiation’ (a political activity), terms which today we continue 

to use interchangeably. For the purposes o f this dissertation, and informed by the earlier 

discussion about the various forms of use and exercise of power, whether the outcomes 

are regarded as deals, settlements, or collective agreements, what is important is that the 

products of the process -  “the visible part o f  the iceberg" (Clegg, 1976:5) -  are “in 

reality compromise settlements ofpower conflicts”, whether using diplomatic means, or 

otherwise (Flanders 1968:6). Flanders held that collective bargaining was not only a 

rule-making process but also supported the view that it is a power relationship between 

organisations. In its extreme form, the trade union expression of economic power is an 

organised withdrawal of labour (a strike), not as an expression of the workers intention 

to seek jobs elsewhere (a market activity), but rather “a  temporary refusal to w ork” on 

the disputed terms or circumstances, as a means to exert pressure to secure better ones 

(a political / power activity). As an ultimate form of pressure, “the freedom to strike ” 

was described by Kahn-Freund as “an essential element o f  the collective bargaining 

system ” (1969:314).

In relation to the reconciliation of issues of power in collective bargaining relationships, 

Flanders observed that more is required in our understanding of the exercise of a force 

like power. He commented that “neither trade unions on one side nor employers’ 

associations or, fo r  that matter, individual companies on the other have a monopoly o f  

power on their side. ” Within all such organisations “various groups may have sources 

o f  power ... whose use the organizations as entities may be unable or unwilling to 

control” and “will affect their policies and decisions in negotiation” (1968:24). Various 

groups, both within a society and within an enterprise, can and do emerge from time to
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time, demanding or commanding attention for their own sectional agenda. The manner 

in which such groups are handled can influence the type of activities in which the group 

engages to promote their particular ‘cause’ or interest. Critical periods in the delivery of 

any negotiated outcome, whether national or at enterprise level, provide opportunities 

for opportunism in the promotion by a particular group of their particular cause or issue.

Groups, at critical points in a production process, or a group critically located in the 

economy, can exercise power to achieve the level of attention they believe their cause 

merits. In the recent sets o f talks to conclude the last series of National Understandings, 

Ireland has seen a number of groups of workers’ causes surface at such ‘opportune’ 

times. Whether by virtue o f size, critical location, or the articulation of some principle, 

bargaining can be influenced by groups in a position to exercise pressure or power. It 

seems to have become an almost predictable feature of the warm-up phases o f National 

Understanding talks in Ireland that one or more groups will emerge demanding 

attention, possibly attracted in to the limelight by virtue o f Government’s proximity to 

the particular talks process.

Clegg added two significant additional issues to our understanding o f the collective 

bargaining activity compendium. He argued that “dealings between unions and 

governments rank as collective bargaining only where the governments are acting as 

employers; otherwise they are regarded as political action” (1976:5). In discussing 

why the process is termed bargaining, Clegg commented that this is “because each side 

is able to apply pressure to the other He went on to exclude certain activities which, 

at least in use o f language, have sometimes been used in the context of collective 

bargaining and, according to Clegg they should not be. He wrote that “mere 

representation o f  views or appeal fo r  consideration is not bargaining” (1976:5). The 

‘use o f pressure’ and the ‘diplomatic use of power’ in a circumstance where one or 

other party is seeking to achieve favourable ‘compromise settlements of power 

conflicts’, bespeaks a considerably different social entity than one likely to be entirely 

satisfied by the advocacy of representation or an appeal for consideration to some 

higher / decision-making body.

Intuitively, we can reasonably assume that those who have had the experience of 

exercising such power, or have had the ability to apply pressure, are significantly less 

likely to be wholly satisfied with a process in which these means of exercising influence
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have been removed. Even if the opportunities o f such exercises are infrequent, the act of 

anticipating their possible future use, at some more opportune time, can be a consoling 

accompaniment to rationalising acceptance o f what otherwise might not represent an 

optimum outcome to a particular collective bargaining event. Practitioners often conjure 

with such thought processes in the course of achieving negotiated outcomes during the 

collective bargaining process, or in the decision-making around its outcome.

2.6.5 COLLECTIVE B A R G A IN IN G  - IN FLU ENCES

On the conduct of collective bargaining, Flanders succinctly set out the following 

description o f the conduct of negotiations whose validity and accuracy remains. 

"Professional negotiators know the dangers o f  pressing a temporary bargaining 

advantage to the fu ll regardless o f  whether it can be sustained. They are, as it were, in 

the business together fo r  a long time to come, and they cannot afford to add 

unnecessarily to the strain o f  their jo in t relationship by raising exaggerated 

expectations in the minds o f  their constituents. This consideration alone gives rise to 

restraints on their behaviour which are alien to the market, and institutional rather than 

economic in origin. But the common need to preserve the continuity o f  their relationship 

-  in other words the viability o f  collective bargaining as an institution -  is only one o f  

the many non-economic factors that are now acknowledged to influence the conduct o f  

negotiations” (1968:13-14). From this it can be concluded that the full exercise of short 

run advantage, which could strain the relationship to the point of breaking, tends to be 

limited by the parties themselves. Therefore the relationship and the maintenance of the 

social institution, rather than the short-term economic interests of the respective parties, 

each act to limit the full exercise of power / pressure in pursuit o f achieving one parties 

aspirations at the expense of the other. This disposition of the ‘professional’ negotiator 

in not pressing a short run advantage to the full, is a constituency managing / political 

role.

The adjective ‘professional’, particularly when it is applied to trade union negotiators, is 

a description which has crept into the industrial relations vocabulary over the latter half 

of the period we are examining. There is no accredited field of study, course, or 

qualification which can be followed to become a ‘professional’ or ‘qualified’ trade 

union official. The job of union official has nothing corresponding to those in the field
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o f law, teaching or medicine. The author is asserting that it is a description which was 

attached to the job title by those who felt they performed the range of tasks to a higher, 

or more resourced level than those who carried out the job less well, or who were from a 

less professional organisation. Employer promotion o f the term has also to be 

considered. The description “professional” (attaching to the right to be represented by a 

trade union) was a particularly prominent part o f the lobbying campaign mounted by 

trades union leaders in the debate leading up to what became the Industrial Relations 

Act, 2001, in Ireland. If the title ‘professional’ distances the trade union official from 

the members, then the Flanders description o f the tendencies influencing negotiators 

away from pressing advantage and towards maintaining the relationship, adds a further 

dimension to the ‘employees as constituents’ consideration of the proposed terms o f 

collective agreement or the product of a round of negotiations.

Drawing on Milton Derber, et al. (1965), Flanders documented the separate ‘volitional’ 

and ‘environmental’ influences on collective bargaining negotiations. In dealing with 

the former, he pointed out that the parties to collective bargaining “may differ in:

1. their long-run goals or motives,

2. their immediate standards,

3. their perceptions o f  the factual situation,

4. their expectations o f  the future,

5. their sympathy fo r  and their understanding o f  the other side,

6. their judgement o f  relative power and the feasibility o f  gaining their objectives, 

and

7. their skill in bargaining and persuasion ” (1965:70).

Cautioning against ignoring the “social-psychological aspects o f  collective 

bargaining”, Flanders also added that the “parties’ perception o f  their environment 

could in some circumstances be more important than the environment itself, and this 

depends on their 'frame o f  reference’” and other influences on processes of 

communication (from Fox, 1966).

This is an area whose dimensions are virtually unfathomable and unquantifiable. The 

battle for influence in such social-psychological areas as perception, expectation, and 

personal and organisational judgements about appropriate demand or settlement 

standards, together with the sympathy, understanding and trust, or lack of it, in the
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opposite sides o f any negotiation, is a field of study in its own right. In any event, 

efforts to influence perceptions through provision of information and communications, 

expectation management and the influencing o f industrial relations judgement-making 

have become the tools of practitioners on both sides, whether their approach to the 

terrain and orientation is unitarist, pluralist, or Marxist. “Language, in industrial 

relations is a battleground” . Analysts and commentators parse and analyse statements 

and press releases from disputing parties to detect real changes in position, negotiating 

postures and conditioning emphases, and seek to distinguish between them.

Statements made by senior trades union officials or employer representatives about 

proposed deals, whether at national Social Partner, or concerning enterprise level 

agreements, can be campaign factual, position-shifting or constituency conditioning 

exercises in perception and expectation management. Such conditioning activities have 

become an increasingly influential feature of collective bargaining practice. Some 

practitioners are more skilled in these management practices than others, thus providing 

a further possible explanation of the use of the term ‘professional’. Media attention to 

such conditioning activities -  and practitioner performance -  in industrial relations 

events has tended to elevate the act and art o f settlement-finding to a level less 

accessible to the ordinary parties affected by an outcome, whether they be the 

employees or the managers of an enterprise in which there is a dispute.

2.6.6 COLLECTIVE BARGAINING - METHODS

The ‘across the table’ efforts to secure advantage through reconciling divergent interests 

by negotiation has attracted considerable attention and research over the years. 

Negotiating events, at times or in circumstances o f threatened or actual industrial action, 

receive much media attention and discussion, particularly for example when public 

utility workers are described as being on the point o f turning off the electricity supply, 

to which the citizen has an understandable aversion. At such times virtually everyone 

has a theory, point of view, a prescription and/or a judgement as to ‘who’s right’, and 

‘who’s wrong’. There are a number of definitions o f negotiations, but “in essence it is 

a complex social process aimed at resolving differences through discussion and 

exchange” (Wallace, 2004:263). It is not necessary, for the purposes of this

* Interview: former Regional Secretary, SIPTU. July, 2006.
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dissertation, to unthread the social process or identify the various possible approaches to 

negotiations, except to identify that there are numerous theories concerning them, 

whether the participants are in competition, accommodation, collaboration or 

compromise modes. The parties in collective bargaining “negotiate procedural as well 

as substantive agreements in order to regulate their own relationships as distinct from  

the employment relationships o f  their constituents” (Flanders, 1968:9). Negotiations 

therefore can be concerned with procedural matters, issues of principle, issues of 

substance o f direct short, or long term interest to the respective constituencies, and/or a 

mixture o f all three. Nations usually provide for some level of third party assistance in 

the forms of conciliation, mediation and facilitation of talks during negotiations, 

assistance which might not have been easy or possible for the parties to organise 

otherwise. Such third party interventions have become commonplace and are usually 

provided for in procedural agreements negotiated between the parties.

Providing for the possibility that assistance might be required in the conduct o f a 

collective bargaining relationship, or in the negotiations which take place in collective 

bargaining, has come to be regarded as a sensible and integral part o f the procedural, 

joint governance set up by the parties to assist themselves. This is significantly sensible 

advance provision. In the relative heat of a possibly fraught negotiating event, one or 

other party may not have it within their capacity to be observed as suggesting other than 

the maximum justification for their particular position, asserting an unwillingness to 

show even the minimum quantity of sign(s) o f compromise. Forms o f third party 

intervention such as facilitation, mediation and conciliation are less intrusive into the 

control by the parties of the joint governance of their own relationship. The voluntarist 

conception of industrial relations, about which we will return in significantly more 

detail later, is grounded in the liberty and scope o f the parties to determine their conduct 

and content of their own relationships. Arbitration as a form of third party intervention, 

when someone other than the parties ‘decides’ on an outcome, as opposed to assisting 

with the ‘brokering’ o f an outcome, is a very different form of intervention. The 

distinction, in terms of the parties exercise o f power and the application of pressure in 

the process, is a most significant one.

The ‘joint authorship’ of the rules o f governance, as well as establishing the substantive 

content o f a collective bargaining relationship, “does not exclude” the parties ‘from  

resorting on occasions to third-party assistance, even to the point o f  arbitration, in
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arriving at their agreements, as long as their general authority fo r  making their own 

rules remains unimpaired” (Flanders, 1969:8). The clear distinction we can draw from 

Flanders’ important view on the use of arbitration, is in the occasions of its use. A 

generalised system of arbitration is one in which the decision-making and control o f the 

parties’ relationship is outside their own authority. A joint agreement between the 

parties to refer a particular issue at a particular point in time to an arbitrator, according 

to Flanders does not disturb the ‘general authority’ of the parties for making their own 

decisions. So, the exercise of power and control over their own relationship, in which 

decision-making remains with the parties themselves, is the important contextualisation 

which Flanders brought to the understanding o f the use of arbitration in collective 

bargaining.

As with a decision by the parties to use arbitration in a particular issue, or at a particular 

point in time, control over decision-making would not be relinquished if the parties to 

an agreement, made through collective bargaining, required interpretation or 

clarification o f some matter in the text of their negotiated intentions or provisions. 

Without getting into the trust and transaction cost debate about trust in industrial 

relations, it is sufficient here to identify that no form of written words are capable of 

anticipating every future eventuality. In such circumstances, within the text agreed 

between the parties, where a matter arises about which divergent views emerge, it is not 

now unusual for the parties to stipulate a form of arbitration to determine such matters 

of interpretation, and/or to clarify a collective agreement. The Flanders control doctrine 

remains in place, the authority of the parties over their own relationship remains 

unimpaired, and the presumed intention of the parties mutually to support an agreement 

which they have made is therefore reinforced. Given that most, if  not all, collective 

agreements have an expressed term, or duration, any perceived pain, discomfort, or 

disadvantage arising from such an interpretation or clarification can be regarded as 

likely to be a temporary experience, and one which will form the subject matter on the 

agenda of the talks about a replacement agreement at the expiry of the ‘clarified’ 

document’s term. Also, most, if not all collective agreements provide for suitably 

notified ‘exit’ or termination provisions. Where one or both parties to an interpretation 

or clarification are so aggrieved at the third party’s clarification efforts, their recourse 

would be to exit.
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Both these possibiHties -  stoking the future agenda or exit - weigh heavily in the mind 

of the third party called on by the parties to interpret or clarify a collective agreement. 

When making such a provision in a collective agreement the parties generally do so in 

the knowledge that the third party will assume these possibilities on arrival into the 

dispute, or will be relatively quickly reminded of them by one or other party. The 

arbitrated clarification or interpretation is not therefore contextualised by reference to 

some ‘objective’ external set of standards, but is very firmly grounded within the 

context and control o f the parties.

It would be naive to assert that a collective bargaining relationship can exist totally free 

from legal requirements. Negotiating parties cannot agree to avoid the payment of tax 

on negotiated wages or salaries, neither can they keep children from school attendance 

to work -  at least in what we call Western democracies -  providing a contingent 

workforce for some factory. In the methods employed by parties in collective 

bargaining to press or secure a point, they can cite the policies or rules of the 

organisations of which they are members, and introduce constraints from the product 

market in which the enterprise is located, in terms of competitor price and ability to 

meet the cost implications o f a certain demand. The realm o f industrial relations, and the 

collective bargaining which takes place within it, exists in, and is overlapped and 

infused and influenced by all of the other factors which affect a society and economy.

Taking whatever appropriate factors as are influential into account, the parties in a 

collective bargaining relationship are the prime determiners o f what should constitute 

the content and the terms o f governance of their relationship in a voluntarist conception 

of industrial relations. This can include interpretation of agreements, enforcement of 

their terms, and the sanctions to be applied if the parties’ mutual intentions are not 

honoured. The possibility of “provisions fo r  the legal extension and enforcement o f  

collective agreements does not, in the common usage o f  the term, transform collective 

bargaining into the alternative method o f  state regulation. State regulation means that 

the state is the author o f  the rules” (Flanders, 1969:9). Flanders goes on to make the 

point that “no governm ent... abstains entirely from  some degree o f  legal regulation o f  

strikes, or associated behaviour” (for example balloting, notice periods, picketing, 

secondary action), (1969:9), but the extent to which the State, or agencies acting in the 

State’s interest, actually or actively intervene in the authorship of the rule-making and 

regulation of the relationship between the parties, would determine whether the defining
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characteristic of collective bargaining was in fact present in the manner in which the 

rules (procedural or substantive) were being made.

2.7 THE T R A D E  U N IO N PORTFOLIO OF ACTIVITIES

Flanders’ terminological criticism of the Webbs use of the word ‘bargaining’ also 

infused his description, and economic explanation of what trades unions do, which he 

stated was not actually ‘bargaining’ with employers. “They negotiate collective 

agreements with them to regulate bargaining and competition in labour markets, but 

also their own procedural relations and now, increasingly, managerial relations arising 

out o f  the exercise o f  managerial authority within the firm. Since collective agreements 

represent a body ofjointly agreed rules o f  varying degrees o f  precision or generality, 

and the process o f  negotiation in arriving at them is best conceived o f  as a diplomatic 

use o f  power, trade unions operate primarily as political, not economic institutions" 

(1968:25). This quite universally accepted explication o f trades unions’ role and 

activities was grounded in a period of significantly less individual rights employment 

based legislation than currently applies. It was a description o f a state and style of 

relations untouched by the type and specificity of the latest crop of national ‘Social 

Partner’ agreements in Ireland. Nonetheless, as an historic and accurate description of 

what we would normally understand -  in economic terms -  as the role and activity of a 

trade union, is it well worth re-stating here. In the context of the Teague (2005) 

proposition in the periods o f ‘Sustaining Progress’ and ‘Towards 2016’ it remains to be 

seen whether in Ireland this description is still appropriate.

Neither Flanders nor any other significant author took issue with the Webbs’ analysis of 

the range and types of activities in which trades unions engage. In the Webbs’ original 

analytical framework and conceptualisation o f the observed methods and activities of 

trades unions (apart from their organisation building activities), the Webbs identified 

the following broad categories, among which the ‘social institution’ of collective 

bargaining is but one:

o mutual insurance 

o collective bargaining, and 

o legal enactment.
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We are posing a question here, just as Flanders raised during the 60s, and Marchington 

again in the early 80s, as to whether British (and Irish) trades unions have not only 

placed '"procedural principle ... above substantive outcomes” (Flanders, 1965:26-28, 

and Marchington, 1982:48), but may -  some 20+ years on -  have sewn the seeds of 

their future relegation from the collective bargaining league altogether. In a context 

where traditional managerial antipathy to the ‘rule-making’ involved in collective 

bargaining, with the consequent constraint that such rule-making has had on the practice 

and scope of managerial decision-making, now shifting in more managerially 

favourable legislative and market circumstances, there has been a roll back and a 

circumscription o f the role and influence of trades unions at enterprise level. Paving the 

way for this retreat is their ‘reliance on compliance’ as opposed to the boundary 

extending and negotiation portfolio expanding agenda. Many unions have tried to 

enhance their mutual insurance and benefit (group scheme / scale discount purchasing) 

offerings. Virtually all such attempts have failed to fulfil any significant membership 

increasing expectations. If trade union departure from the practice of collective 

bargaining is confirmed, does that point to the third of the Webb’s categories o f union 

activity -  as a member sponsored and funded, national lobby group in the enactment of 

social and rights based legislation, as opposed to a former heavier reliance on the 

institution o f collective bargaining?

In any evaluations and analysis of the possibility that the role, and/or functions o f an 

organisation in society is changing, or has changed, it is useful to examine the 

organisations interests as an institution. This is particularly the case with a membership 

organisation, like a trade union, where the influences on its decision-making are 

distributed to a greater extent than in a body incorporated under Memorandum and 

Articles of Association. It is convenient, but wholly inappropriate to treat a trade union 

in the homogeneous shorthand of an internally consistent, centrally controlled body 

corporate, where a decision o f the executive authority effectively determines the policy 

and strategy of the organisation. “Not only is a union’s behaviour influenced by the 

institutional interests o f  the organisation as championed by its officialdom; interests in 

its survival and growth, including its internal stability and possibly a longer view o f  the 

members’ interests than they are initially prepared to take fo r  themselves, which 

introduces the factor o f  leadership” (Flanders, 1968:25).
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The internal politics of a trade union, and trades unions as a group, the uncertainties of 

their internal electoral cycles on both their leaders and policies, and their different and 

differing strategies to various external factors, all influence the role and activities of an 

individual trade union, its posture and behaviour in collective bargaining, and its 

relations with other organisations, including the State. Flanders went on to make the

point that it is the union leaders’ perception, and the interactions with their members’

perceptions concerning “the economic environment" that can have a greater affect on 

their behaviour “instead o f  the environment itself.” (1968:25). It is in such a context 

that perceptions about the continuing efficacy of the social institution of collective 

bargaining when compared with one of the alternatives, namely the enactment of a body 

o f employment based individual rights legislation, should be considered. Will it be 

possible to deduce from observations and analysis o f trades unions case-taking activity, 

whether such a change away from collective bargaining has, or is taking place in 

Ireland. Prompted by the Flanders reasoning, one can ask whether such a change was 

made, or influenced by all/any of the following reasons:

o institutional reasons,

o policies promoted by the union leadership

o policies promoted by the ranking trade union officialdom,

o considerations concerning survival,

o growth, or the possibility of arresting declining density,

o internal stability and increased predictability/less uncertainty (and therefore less 

risk),

o some perceived efficacy prescription concerning members longer term interests, 

or

o a change in direction clearly and carefully introduced by union leadership.

Research into the case-taking practices in Ireland will determine the extent to which the 

social institution of collective bargaining remains the predominant method of fixing 

terms and conditions of employment. Questions consequent on such a change being 

confirmed, will be addressed later in this dissertation. What is necessary at this point, is 

to acknowledge the range of perceptions (and/or possible reasons) which made have led 

to, or influenced the change.
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When Flanders wrote of the various actions of trades unions on behalf o f employees for 

whom they acted in collective bargaining, he argued that the effects o f a trade union’s 

activity "extended beyond the securing o f  material gains to the establishment o f  rishts 

in industry”. He argued that those rights extended to “the right to a defined rate o f  

wages, the right not to have to work longer than a certain number o f  hours, the right to 

be paid  fo r  holidays, and so on He also added the collective bargaining regulation of 

“dismissal, discipline, promotion or training” to the list (1969:12). Since that period, 

one which coincides exactly with the period during which research for this dissertation 

was conducted, the passage of individual rights legislation in Ireland has replaced 

virtually all o f Flanders collective bargaining examples o f trade union rights-based 

collective bargaining activities. Indeed, it has introduced many more, incrementally 

substituting the trade union portfolio o f activities with individual employee rights-based 

entitlements now enshrined in legislation.

Flanders saw the “great accomplishment o f  collective bargaining” as promoting a 

“ ’rule o f  law ’ in employment relationships. Far from being a change in the method o f  

marketing labour, it has to be regarded as an institution freeing labour from being too 

much at the mercy o f  the market” (1969:12). If we establish today that the freeing of 

workers ‘from being too much at the mercy o f the market’ is a function of legislation, 

and does not derive its existence from the institution o f collective bargaining, can we 

then offer some description of the trade union portfolio o f activities which are consistent 

with collective bargaining, or legislative enactment, or some other clearly identifiable 

activities not first observed by the Webbs and confirmed by Flanders?

By examining the activities of trades unions in the area o f legislative enactment, will 

we, like Marshall, also be able to suggest that unions today are seeking to create “a 

secondary system o f  industrial citizenship parallel with and supplementary to the system 

o f political citizenship” (Marshall, 1963:98) but through the lobbying o f government 

rather than bargaining with employers for such workers rights? Having conjured with 

various views about whether “trade unions through collective bargaining have a 

substantial long-run effect on wage differentials ”, or whether there was, or is a ‘union 

premium’ in employee wage and conditions terms, Flanders concludes that “the value 

o f  a trade union to its members lies less in its economic achievements than in its 

capacity to protect their dignity” (1968:26). If through collective bargaining, trades 

unions defined the range of voluntary rules which defined their members’ “rights, and
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consequently their status and security” liberating “them [from] dependence on chance 

and the arbitrary will o f  others” and at the same time providing members with some 

level of voice “in the making and administration o f  these rules” then, according to 

Flanders, the value to members of a trade union extends beyond its temporary economic 

achievements.

The value of trades unions to non-union employees lay also in the possibility of their 

threat of joining, not simply for economic advancement but for Flanders’ dignity/justice 

identified reasons. So, the social institution of collective bargaining could be described 

as having influenced what a non-union employer might term ‘good practice’ in the 

procedural rule-based treatment of their (non-union) employees. The establishment and 

administration of fair rules in non-union employments were, at least to some extent, 

influenced by the collective agreements and procedures negotiated by unions in 

unionised employments. The ‘free-rider’ consequence of collective bargaining 

achievements was often considered by trades unions when attempting to address their 

recruitment needs and falling density figures, without ever satisfactorily coming up with 

the means to counteract the free-rider effect. In the context of the Teague proposition 

(2005), reference to union negotiated collective agreements by non-union employees, as 

opposed to the body o f individual rights based legislation, is intuitively likely to have 

declined at something equivalent to the rate that the rights based legislation was 

introduced. We should consider the possibility, if  not the likelihood, of a shift in the 

significance o f collective bargaining as a socially influential institution coincident with 

the incremental introduction of individual rights based legislation and regulation in 

Ireland, commencing in the mid 70s, affecting both (directly) unionised and (as 

described above, indirectly) non-union employees.

2.8 THE DISPERSAL OF POWER AND THE PUBLIC GOOD

It would be very difficult to improve on, by way o f paraphrase or additional 

explanation, the pluralist conception o f the dispersal of industrial relations power in the 

public good within a free society, set out in the superbly clear Barbash analysis. He said 

that “a recognition o f  the legitimacy o f  conflict and resolution permits the worker to 

achieve genuine improvements in his work and life circumstances. The union as the 

organ o f  worker-protest makes that protest effective on a routine and efficient basis and



provides grounds for resolution o f conflict through an enforceable agreement which 

creates rights. This would not be possible i f  worker-protest remained informal, 

sporadic, and unstructured. The public good is served because power is dispersed to 

achieve an equilibrium in ways compatible with getting things done, thus creating a 

primary condition for a free society. This dispersal o f power is important not only as 

between worker and manager, but as between spheres o f private and public 

government” (1964:78).

Based on this seminal commentary, Barbash held that industrial relations “thus becomes 

the management o f conflict looking towards agreement, where each party recognizes 

the right o f the other parties to exist and the legitimacy o f their claim to be heard” 

(1964:78).

Dunlop described an “ ’unappreciated’ social contribution” made by the institution of 

collective bargaining. He argued that the very process of collective bargaining 

contributed significantly to the “determination o f priorities within each side in the 

bargaining process” (1967:173). In more fully appreciating the complexities and the 

dynamics of the collective (of workers), to which we referred at the beginning of this 

section, Dunlop dismisses any notion that we might be dealing with a “homogeneous 

union ” (or indeed even a “homogeneous management ”). He argued that “a great deal 

o f the complexity and beauty o f collective bargaining involves the process o f  

compromise and assessment o f priorities within each side The significant contribution 

that such exercises have on the fuller appreciation by a workforce of the ‘larger picture’ 

in which their employer is attempting to paint a successful enterprise, can make up for 

many of the shortcomings in the various forms of trickle-down, management 

communications processes.

In this way, a trade union in the ‘bargaining’ or ‘consultation’ process with its ‘local’ 

representatives and/or members can have the effect of broadening their knowledge and 

appreciation of the business needs and plans of the employer. “In an important sense 

collective bargaining typically involves three coincidental bargains -  the rejection o f 

some claims and the assignment o f priorities to others within the union, an analogous 

process o f assessing priorities and trade-offs within a single management or 

association, and the bargaining across the table'"’ (Dunlop, 1967:173).
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In a very real sense then, those who have come through the process of assessment, 

prioritisation and decision-making about across the table trade-offs and compromises, 

are better placed to explain, promote and recommend the terms o f any deal made in 

such fashion, than they would otherwise be were terms simply delivered from a process 

in which the parties who would be expected to jointly administer and manage the deal, 

were not so intimately involved as participants. Participation and scale, therefore, have 

an influence on “the administration and application ” of an agreement. Involvement in 

the assessment, prioritisation and cross-table decision-making has post-agreement 

cohesion effects among the parties, in relation to their proximity and intimacy with the 

process which delivers the proposed newly negotiated ‘rules’.

2.9 THE CONCENTRATION OF ‘ RULE-MAKING’ AND THE PUBLIC GOOD

The transposition by national Governments o f European Union initiated, individual 

rights based, employment directives has affected every Member State. Temporary 

delaying derogations, or minor variations in terms of thresholds and/or routes to 

remedy, have been possible in the transposition at national level. In Ireland, the effects 

of this incremental EU trend commenced in the mid 1970s, with the passage into Irish 

law o f the early gender equality legislation. The 2005 Teague proposition indicates that 

there is now virtually no aspect of the employment relationship which is not 

legislatively regulated in some way. In as far as collective bargaining is concerned, 

simply making provisions for minimum rights based standards, if  that is only what 

happened -  i.e. that a new ‘minimum’ set o f threshold standard rights were established 

-  might not have made any appreciable difference to its conduct. However, with the 

transposition of each piece of EU legislation in a Member State, not only was a 

minimum standard -  or right - set out, but routes to legislative enforcement were also, 

and quite naturally, introduced. In relation to Ireland, each of the twenty five pieces of 

employment legislation currently operating, stipulates a third party place of first 

instance and a second instance ‘appeal’ venue. Unless appealed, generally only on a 

point o f law, the determination in a rights based case by a second instance body is 

effectively binding in the matter. It is in this way that the Flanders control doctrine has 

been disturbed.
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In addition to these rights-based routes to remedy and the status of second instance 

appeals bodies decisions, industrial relations actors -  Irish employer bodies, national 

trade unions and the Irish Government - have been participants in a form of tripartite, 

concertation, or neo corporatist ‘rule-making’ since 1987. Since that period, as will be 

discussed later, the scale and scope o f the ‘Social Partner’ agenda and influence has 

expanded significantly. One leading Irish national trade union officer, now regards the 

trades union role in ‘social partnership’ as their “core activity”?

“There is no escaping the fact that the State participates directly in industrial 

relations” (Peillon, 1984:5), and if one includes its legislative and its Social Partner 

influences, the State has at least seven possible main types and hugely influential forms 

o f intervention in the Irish national system of industrial relations ‘rule-making’:

1. as industrial relations legislative ‘rule-maker’ -  the “on/y actor in the 

situation which can change the rules o f  the system ” (Couch, 1982:146);

2. as the provider o f conciliation and mediation services to disputing parties;

3. as the largest employer in the nation which, through negotiations with the 

public sector trades unions, has possibly the most significant influence on 

the establishment o f norms and precedents in the system from which other 

actors take reference, and are influenced by;

4. as the most important ‘Social Partner’ in the national Social Partner 

concertation process;

5. as the determiner o f what taxation to levy and on whom, and as the holder 

of, and the dispenser from the ‘public purse’;

6. as the primary selector o f appropriate or ‘representative’ citizens to make 

up the various regulatory and supervisory bodies within the state; the 

controlling bodies o f the various and numerous national, regional and local 

q u a n g o ’s; the investigative, inquiry and advisory bodies which are 

either annually appointed, semi-resident, or occasional; and

7. as the most significant body in the State, by virtue of its willingness, or 

otherwise, to meet, engage with and in other ways favour an organisation, 

confers status on organisations with which it chooses to engage.

’ Murphy, D. PSEU General Secretary speaking to the ICTU ratification conference on the terms o f  
‘Towards 2016’, reported in IRN. No. 23. 13*, September, 2006.
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2.10 PUBLIC POLICY

The management of people function has had quite a number of manifestations. It has 

progressed from the pseudo-scientific measurement of full jobs and the time taken for 

completion o f the component parts, through the ‘personnel management’ phase, onto 

the ‘personnel and development’ period, and is currently described by the ‘human 

resources management’ title, whether this function is located at the executive/strategic 

level or the more routine and implementation level. There are also some more recent 

indications that ‘organisational development’ has begun to be attached to the HRM 

function title. Regardless of which of the periods o f the management of people in 

enterprises to which we refer, the “fortunes o f  managers and workers get caught up in 

exogenous labour markets; indeed, management and union both seek to shape the 

supply/demand curve which optimises their respective strategies" (Barbash, 1964:72). 

Management, their employer organisations and trades unions seek to influence public 

policy, the incidence and nature of legislation concerning the regulations, terms and 

circumstances of employing people, and the type and extent of State interventions into 

economic life.

The State has the most “central and strategic position ... in economic activity. ” It is the 

“major consumer, the major investor, the major employer. And no doubt it can bring all 

these powers to bear on industrial relations” (Peillon, 1984:6). It can be said that 

Government has a strategic interest in orderly and stable industrial relations, and will 

seek to intervene in the conduct of industrial relations in furtherance of this objective. 

“The State may well present itself as a negotiator like the others, as an ‘industrial 

partner’ but it represents a very special kind o f  partner. It has access to resources 

unavailable to others, it can rely on a greater range o f  strategies. It possesses in that 

sense a greater capacity to determine the outcome o f  collective bargaining. For 

industrial relations take place within a context o f  economic policy, and they cannot be 

separated from  it” (Peillon, 1984:7). The degree, manner and type of intervention 

characterises the nature of the system in which behaviours and practices are influenced 

and shaped. In general, Barbash pointed out that “Public Policy at all levels o f  

government seeks to reduce the frictions o f  the labour market through such devices as 

employment exchanges, vocational training and re-training, and labour statistics” 

(1964:72).
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This now quite traditional and somewhat narrow view of the range of public policy 

interventions must be supplemented by the possibility of considerably more direct 

social-standard type interventions through minimum employee rights legislation, which 

began in the European Union during the 1970s, and which can be contrasted with a 

more directly enterprise supportive rationale in the US, from the late 1940s, 1950s and 

currently, than was applicable during the more union tolerant 1930s. As has been 

described earlier, employers and unions seek to influence Government policy both in 

the nature and in the extent of regulatory interventions into how enterprises employ and 

treat their various categories of employees. Since Peillon made his observations in the 

mid 80s, about the nature and the range of possible State interventions into the economy 

-  and therefore industrial relations -  the full effects of European Monetary Union have 

been felt, and the exchange and interest rate levers, previously available to individual 

Government’s influence and control, are now no longer available as means to regulate 

an economy at the level o f the individual European member state. All European States, 

therefore, have had to come to rely on fewer directly controlled intervention levers of 

their own discretion, and to increase their reliance on those remaining under their own 

influence. Remaining labour-market intervention levers and influences are o f even more 

significance to individual member states than formerly.

The frequency and extent of FDI has influenced considerably the legislative and 

regulatory interventions by Governments since the late 1960s. The types of 

interventions and non-interventions have differed from country to country. Some have 

taken the form of tax incentives and /or easing restrictions on methods of repatriating 

profits, while others have been in the form of providing various types of capital and/or 

training grants. Generally, the availability o f suitably qualified and/or available labour 

has been a significant influential factor in determining FDI location. It is in the 

management and control o f that labour force that FDI companies also evaluate host 

country national level regulations for compatibility with home country and corporate 

policy compatibility. Overarchingly, the disposition of the most significant o f these FDI 

companies, US multinationals, to regulation o f the fabric o f their relationships with their 

employees, has had an influence on the nature o f employee and trade union rights 

legislation in many countries. This has been particularly the case in Ireland where 

“some firm s -  multinationals, in particular -  would feel that the legislative thrust in the 

direction o f  employment standards is already too much. ” With employer policy makers
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warning that “foreign investment could be scared away by over regulation. 

‘Multinationals see a creeping regulation occurring in Ireland, a country they have 

traditionally seen as a liberal place

As we have seen, the State’s presence in industrial relations is considerable, both in its 

many opportunities and in the various types of possible interventions, normally on the 

basis o f the prevailing perception of the ‘public good’. As we will see later in this 

dissertation, the language and description offered by the Irish State in its European 

Social Charter reporting obligations, are couched in the continuing assertion of the 

centrality o f collective bargaining in determining the terms and conditions of 

employment of workers in Ireland, and of the State’s support for the autonomous 

institution itself. However, in relation to certain criticisms offered by the ECSR in their 

decision that Ireland is not in compliance with two Articles of the ESC, Ireland 

continues to attempt to defend its (non-compliance) position by a described deference to 

the judicial decision-making processes. Lewis pointed out that one of the recurrent 

themes in the historical development o f labour law has been “the tension between two 

organs o f  the State, Parliament and the Courts. Parliament has proved susceptible to 

trade union as well as employer pressure group activities, whereas the courts often 

appeared to he hostile to trade union" (1976:14). However, and given that the 

judiciary merely determine what is, or is not lawful within the parameters of the body of 

laws passed by the legislature, the reporting of the Irish Government, as we will see in 

the next chapter, is at least evasive, and possibly deceptive. In the Kahn-Freund 

conception o f the role of the law in industrial relations, the Irish State in its reporting to 

the ECSR, has and continues to distance itself from significant elements of its auxiliary, 

regulatory and restrictive functions, both as law-maker and as ‘ring-master’, and it will 

be argued, is simply misleading the ECSR.

In its ‘auxiliary’ role the State supports “the autonomous system o f  collective 

bargaining -  by providing norms and sanctions to stimulate the bargaining process 

itself and to strengthen the operation, that is promoting the observance o f  concluded 

agreements” (Kahn-Freund, 1969:302). Secondly, and in ‘regulatory’ mode, the State 

provides “a code o f  substantive rules to govern the terms and conditions o f  employment 

-  a code designed to supplement that provided by the parties themselves Thirdly, and 

in understanding the State’s ‘restrictive’ function in law-making, the State provides “the

‘® Me Coy, D. Director o f  Policy, IBEC, in IRN No. 33 6* September 2006.
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rules o f  the game, the Queensberry Rules o f  what is allowed and what is forbidden in 

the conduct o f  industrial hostilities. This the law must do so as to protect the parties 

from  each other, above all however to protect what is called the ‘pub lic’, that is the 

interest o f  the community, o f  the consumers, o f  individuals whose interest may be 

affected” (1969:302). It is therefore, wholly and quite simply wrong for a State, as 

legislator, to acknowledge that a practice exists within the laws (and practices) within 

its jurisdiction, but suggest that it is in some way ‘waiting’ for the judiciary to rule on a 

case -  yet to be taken by some offended party -  which will have the affect o f making 

the practice complained of unlawful. More on this particular point, later in the 

dissertation.

In relation to the main subject interest area of this dissertation, Kahn-Freund makes one 

of the most singularly significant contributions to our understanding o f the role of the 

State and its laws, in its ‘regulatory’ industrial relations function. The provision by the 

State of a code o f substantive terms and conditions, designed and intended to be 

supplementary to “that provided by the parties themselves ”, sets out what practitioners 

and observers of industrial relations normally regard and understand to be the 

establishment o f a ‘bottom in the valley’ -  a standard below which the most vulnerable 

should not be treated. Such ‘supplementary’ provisions -  as the bedrock ‘minimum 

standards’ - are generally regarded as intended for, and available to those who either do 

not have access to the benefits of collective bargaining, or the opportunity to have an 

effective means o f participation in it. “The importance o f  this regulatory function o f  the 

law will be inversely proportional to the strength and coverage o f  collective bargaining. 

That is, the more people are covered by effective norms and sanctions emanating from  

the autonomous processes o f  collective bargaining, the few er will depend on the 

regulatory function o f  the law, and, a point o f  immense practical importance, the richer 

in content collective agreements are, the less important the supplementary rules 

provided by legislation” (Kahn-Freund, 1969:302).

Crucially, and in this most simple but hugely significant contribution to understanding 

the interface between collective bargaining and the regulatory environment, Kahn- 

Freund has set a means of locating the centrality o f collective bargaining in the 

industrial relations o f a jurisdiction. Because the State is the determiner of the quantity, 

content and quality o f what Kahn-Freund regards as regulations ‘supplementary’ to the 

autonomous provisions of industrial relations parties, the State ultimately is the
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determiner of whether collective bargaining, or regulation, is to be the predominant 

influence in fixing employee terms and conditions of employment.

At what point does the ‘supplementary’ code supersede collective bargaining, or 

impoverish the content o f collective agreements? Teague (2005) has commented on the 

extent to which there is now virtually no aspect of the Irish employment relationship 

untouched by employee rights based legislation. In substantive terms, working hours, 

holidays, breaks, various types o f leave / authorised absence from being required to 

work, maternity and various types of protection against discrimination, are all provided 

for and now regulated by Irish law. In procedural terms, the routes to the remedy for 

resolving complaints of the non application of these rights are provided in the form of 

first instance examination bodies, and a second instance appeal body. In addition there 

are various Codes of Practice in relation to employee protection in matters of Grievance, 

Discipline, protection from Bullying and Harassment. Remedy or redress, is provided 

for in either the legislation or Codes of Practice, where an industrial relations third party 

makes some determination in the matter generating the complaint. The route to remedy 

therefore is in a case being taken, the parties offering points o f view by way of 

advocacy, and a decision being made by the third party. Such a system of case-taking 

advocacy does not conform with Clegg’s (1976) definition of what characterises 

collective bargaining, nor could such a system of case-taking conform with Kahn- 

Freund’s regulatory supplement to the autonomy of the parties own determination, 

should the research confirm that outcomes from the regulatory environment are such 

that they are mandatory in nature.

2.11 AN INDUSTRIAL RELATIONS SYSTEM

In Dunlop’s conception of a broad based integrative model -  as a subsystem of the 

society in which industrial relations are conducted -  the subsystem, while distinct from, 

is overlapped and infused by other subsystems, i.e. the economic and political 

subsystems (Dunlop 1958). Dunlop’s conception of an industrial relations system and 

his “tools o f  analysis to interpret and gain understanding o f  the widest possible range 

facts and practices” enable researchers to "explain why particular rules are 

established” in the conduct of industrial relations by examining the behaviours, 

practices and outcomes over time (Dunlop 1958: vi and ix). While Dunlop’s
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significantly influential work “has, over the years, been subject to a variety o f  

interpretations, uses and criticisms, few  writers have suggested its abandonment” 

(Salamon 2000:12), and as such Dunlop’s conception is prompted as the best model 

with which to commence.

Dunlop’s “radical departure from  previous approaches” to industrial relations which, 

according to Blain & Gennard, had “tended to regard the subject as a specialized 

application o f  other disciplines such as economics, law, psychology, sociology, history 

and organisational theory” (1970:393) is o f critical importance to us in approaching the 

Irish system. Dunlop’s pioneering theoretical work proposed an integrated analytical 

framework and tools intended to liberate the field of industrial relations from “the 

preoccupation, i f  not the obsession, with labour peace and welfare” (1958:380). 

“Although his work has, over the years, been subject to a variety o f  interpretations, uses 

and criticisms, few  writers have suggested its abandonment” (Salamon, 2000:12). A 

number, including Walker, who confirmed its comprehensiveness in providing a 

“usable approach” for comparative studies (1959:7-8), suggested some modifications 

to what relatively quickly became accepted as a systems theory of industrial relations. 

Wood, et al., for example argued for a narrower functional and central role of orderly 

‘rule-making’, rather than understanding the system as encompassing the totality of 

employee (trades unions), management and Government interactions (1975:295-296).

Hyman’s criticism emphasised the origins o f conflict which, through what he argued 

was Dunlop’s concentration on “how any conflict is contained and controlled”, might 

create the impression that the “various institutions and procedures are compatible and 

well integrated, and that conflict is therefore largely self-correcting'' (Hyman, 

1975:11). The issue of conflict brought further writers into the debate, with Eldridge 

arguing that the “sources o f  conflict and cooperation, order and instability must have 

equally valid claim” within the systems approach (1986:22); and Blyton and Turnbull 

adding that the system approach must also accommodate the prospect that “conflict” 

may emerge as a “possible outcome o f  relations rather than simply a temporary 

aberration en route to agreed rules” or goals (1998:3).

The view that concentrating “on the stability issue should ... not be represented as 

though it presupposes an imminent tendency towards stability in the industrial relations 

system” (Schienstock, 1981:172) probably more accurately balances the Dunlop /
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Hyman divergence and would be more reflective o f practitioner experience. The 

preoccupation in much of the recent Irish industrial relations reporting has been on the 

decline in conflict, and the unusualness o f what have become infrequent dispute 

‘breakouts’ in what otherwise has been a period in which the incidence of observable 

conflict has been declining. Discussions and assertions about a ‘new realism’ have 

surfaced, even in academic circles, without thorough unearthing research as to the 

possible causes of this observed phenomenon. The conflict debate within Dunlop’s 

overarching theory is a useful one, particularly in a jurisdiction where the reference 

frame of all of the main (national) actors is similar in relation to installing conflict 

avoidance regulations. If conflict may be an outcome, as Blyton and Turnbull have 

suggested, one must ask the question as to what other manifestations, or avenues of 

expression or pressure, will emerge within a system where conflict is procedurally 

prohibited?

While there are other behavioural and psychological criticisms and commentaries on the 

systems approach, what concerns us here is the conduct of industrial relations at the 

level o f the organisations (employers and trades unions) within the system, and not the 

behavioural variables, human motivations, individual perceptions and the numerous 

other attitudinal variables and influences (Banks, 1974; to some extent Wood, et al., 

1975; and Jackson, 1991). Similarly, but at the other end of the spectrum, we are not 

concerned here with the more ideological criticisms which complain that the systems 

approach developed a “restricted definition o f  workers’ interests and trade union 

purpose that concentrates attention largely on the institutions and procedures in 

collective bargaining (not broader mechanisms fo r  the distribution o f  power and 

rewards in society” (Winchester, 1983:104). While Winchester objected to a focus and 

basis o f analysis of a more "empirical conception o f  power at the workplace or 

organisational level’’, the actions within industrial relations procedures of industrial 

relations actors do stem “from  policy makers ... definitions o f  social problems in 

response to potential or actual policy developments” (contrary to Winchester, 

1983:104), which is only to some extent the “defocalisation” also complained of by 

Wood et al., (1975:296).

Industrial relations actors live in the emotion and momentum of the issue at hand, 

engage with each other in pursuit o f its remedy through the procedures and/or 

regulatory processes immediately available, and are therefore less concerned in their
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desire to resolve the issue with wider ideological considerations o f "the social, 

economic and political environment” than with their success in negotiations. While the 

“the social, economic and political environment can be more fruitfully seen’’ when 

interacting with, and therefore is "analytically inseparable from  labour relations” 

(Shalev, 1980:26), we are not looking here for a theory or explication o f the structural 

or ideological sources of exploitation inherent in society. Rather we want to establish a 

more satisfactory understanding and description o f the actions of the actors in a system 

as it actually functions. What we are looking for is a means to explain the accumulated 

procedural experiences o f the actors, and what impact the requirements of the system - 

as it has been developed by Government -  have on the conduct of collective bargaining. 

In a norms and precedents based system, the accumulated experiences of the actors in 

procedural process affects the behaviour and conduct of actors yet to tread a similar 

procedural path, or when fetching a similar disputed matter for processing within the 

same procedures.

At the level in which we are interested in the functioning of the system, the myriad of 

behavioural variables which no doubt can, and do influence the conduct of any 

individual negotiating event and/or relations between bargaining individuals, are not our 

concern either. In an examination of the overall conduct o f cases through a national 

system o f industrial relations, what we want to discern is the nature of the system from 

the perspective o f the case takers. From that perspective it will be possible to identify 

the nature o f the system experienced by the people who use its procedures and 

institutions. In that there is not wholesale boycott of either the State sponsored third 

party agencies, nor any signs whatever of an abandonment o f the formal procedures 

contained in collective bargaining agreements (the procedural rules), it is quite 

reasonable therefore to assume some considerable measure of acceptance exists for both 

‘in-house’ and external third party case-taking procedures in Ireland. This reinforces our 

view, in examining the operation o f the system of Industrial Relations in Ireland, that 

there is little fruitful to be gained -  for the purposes of this research -  in a theoretical 

discussion o f the wider societal or economic origins of industrial relations conflict other 

than to accept here that “an industrial relations system could be regarded as a sub

system o f  industrial society on the same logical place as an economic subsystem  ... 

largely autonomous ...but overlaps with other subsystem s” (Blain & Germard, 

1970:393-4).
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We acknowledge also certain criticisms from an industrial sociology perspective o f both 

the Oxford (see footnote, next page) and the Systems approaches to industrial relations, 

in that they appear to have a higher level of concern with the resolution of industrial 

conflict than with the sources and causes o f its generation (Margerison, 1969). But our 

research question is concerned with the nature o f the system, i.e. in its ‘voluntarism’, 

not with the causes of conflict. In the pluralist conception, where industrial conflict is 

fully accepted as a logical expression of divergent interests, and voluntarism the nature 

of the system in which the parties determine for themselves the reconciliation o f the 

issues o f interest, power and distribution, then the question of conflict is clearly not 

excluded. If we determine through this research that the system operative in Ireland is 

not voluntarist, then the sources and causes o f conflict are not excluded in that outcome. 

The Margerison criticism (1969) of what he describes as the Flanders view (1968), that 

industrial relations problems do not arise until they fall within the formal orbit o f the 

rules o f an industrial relations system, fails to appreciate that managerial actions in 

addressing employee manifestations of conflict, which fall short of the formal orbit of 

industrial relations procedures, can in themselves be the subject matter of the procedural 

rules of a system.

Indeed, as Hirschman (1970) and Clegg (1975) pointed out, if  provision is not made for 

forms o f employee expression, or that expression is ignored and/or not accommodated, 

employees with problems will establish their own means of expression, within or 

outside the orbit of the formal rules of industrial relations. The development of 

sociological models of conflict, as the basis o f establishing a method of industrial 

relations enquiry, is outside the scope and approach of this dissertation. An approach 

informed by the Oxford school, set in a Systems framework, deals with issues and 

influences more immediately accessible to those whose working lives are determined by 

the day to day practicalities of managing their problems through the system of available 

norms, precedents and the rules which regulate their work and its circumstances. Nor 

does such an approach ignore the question o f conflict, or its sources. Indeed, in 

establishing that a system is other than voluntarist, and if conflict is precluded as an 

outcome or response to industrial relations problems, the very non-voluntarist nature of 

such a mandatory system will at some stage have to address conflict, both as a source 

and as a manifestation, in some form and at some time.
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In the ‘Oxford View’"  concerning collective bargaining, “industrial relations is the 

study o f  the institutions o f  job  regulation”, distinguishing, as Dunlop did, “between 

internal and external job  regulation, the essence o f  the difference being whether the 

rules can be changed autonomously by the firm  and its employees without the consent o f  

an outside authority” (Blain & Gennard, 1970:396). The rule-making o f the institution 

o f collective bargaining, the rules made by the State provided third party institutions 

themselves, and the terms of any statutes, obviously all comprise the body of norms, 

precedents, and rules o f a system. However, if  the autonomy of the actors (who under 

collective bargaining are the rule-makers) is constrained or removed, then clearly the 

nature o f the system under examination is quite different from one in which that 

autonomy remains, or is o f significant influence. The conduct of cases through a system 

is a far better method o f understanding the operation of a system as opposed to merely 

relying on a description offered by those ‘in charge’ o f it, or simply adopting the 

description of those whose interests are satisfied by its particular mode of functioning at 

any one point in time.

We will therefore need to separate function from interest, as well as interest from 

description, by taking the much wider ‘Systems View’, with its far more holistic and 

multi-variable approach and emphasis, in which both institutional, power related 

factors, market and workplace contexts all require the appreciation o f the interactive 

role of wider influences and interests in the determination of the rules o f the system. 

Equipped thus, we will be able to make clearer distinctions in the separation of function, 

interest, and description in approaching the nature of ‘rule-making’ o f the Irish system. 

At the level of analysis in which we are interested, let’s see whether practice and 

experience confirms description, or otherwise, as the case may be.

In general, the ‘rules’ concerning workers’ terms and conditions of employment can be 

determined within a system which functions in different ways. The system can be an 

authoritarian / employer determined system, with the provision of some minimal ‘bed 

rock’ standards, codified by a Government which is not institutionally pluralist in 

disposition or orientation. The system can encompass ‘rule-making’ interactions closer 

to what might be termed ‘free’, or ‘autonomous’ collective bargaining, with the most

" The term ‘Oxford V iew ’, or ‘Oxford Group’, or ‘Oxford School’ originates from a description o f  the 
academic members o f  the (The Rt. Hon. Lord Donovan chaired) ‘Royal Commission on Trade Unions 
and Employers Associations, 1965-1968’, who were responsible for the development o f  the analytical 
approach adopted by the Commission (they were Professors, H.A. Clegg and O. Kahn-Freund).
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minimal Governmental or regulatory involvement, where the exercise of power by 

either side, and its reconciliation, is the determining factor between them. The State can 

be so heavily involved in determining the terms and circumstances in which workers are 

employed, that the system is an authoritarian, but a State determined, or dominated one. 

It is at some point along the range of these possibilities, depicted in the following Figure 

1, that we can locate how a system functions from the perspective of those it is intended 

to cover, manage, or otherwise provide for.

FIGURE 1: Locating the authorship of Regulation within a System

Minimum Voiuntarist State
Reguiatlon Collective Bargaining Reguiatlon

Employer Institutional State
Authoritarianism Pluralism Auttioritarianlsm

As an abstraction, the concept of the ‘industrial relations system’ does not, nor was it 

intended to, ‘‘describe in factual terms the real world o f time and space” (Blain & 

Germard, 1970:394), rather Dunlop intended that it would focus attention on the critical 

interacting variables which comprise industrial relations systems. Dunlop described the 

structure of a system as follows: “In brief outline the theoretical framework is 

concerned with analysing the workings o f industrial relations systems which may vary 

in scope from an enterprise to a sector or to a country as a whole. Regardless o f its 

scope, an industrial relations system is regarded as having certain common properties 

and structure and as responding to specific influences ... Every industrial relations 

system involves three groups o f actors: (1) workers and their organizations, (2) 

managers and their organizations and (3) governmental agencies concerned with the 

workplace and the work community. Every industrial relations system creates a 

complex o f rules to govern the workplace and work community. These rules may take a 

variety o f forms in different systems: agreements, statutes, orders, decrees, regulations, 

awards, policies and practices and customs ... The actors in an industrial relations 

system are regarded as confronting an environmental context at any one time. The 

environment is comprised o f three interrelated contexts: the technology, the market or 

budgetary constraints and the power relations and status o f the actors ... The system is 

bound together by an ideology or understandings shared by all the actors”. Dunlop 

went on to set out that the “central task o f a theory o f industrial relations is to explain 

why particular rules are established in particular industrial relations systems and how
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and why they change in response to changes affecting the system” (Dunlop 1958;viii- 

ix). The following Figure summarises the components o f the ‘systems model’ in 

algebraic form.

FIGURE 2: Dunlop’s ‘Systems Model’ in algebraic form
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The w apr components and criticaf vanaWes of the 
‘systems model' can stated in aigetxaic form:

R = the Rules of the industrial relations system 

R = f  (a, t, e. s, i)

The 'rules’ of the system can tie 'Viewed as the 
dependent variables being determ hed t y  the 
interaction of the five independeri variables.

Developed from Blain and Gennard, 1970.

Figure 2, above offers not only a means to evaluate thoroughly a system of industrial 

relations but to suggest a basis upon which systems can be compared and contrasted. 

We are interested in the ‘system’ at the level o f the nation, or national jurisdiction, as 

opposed to any particular industrial sector or individual enterprise. Using the Dunlop 

systems approach, we can compare and contrast the Irish system, from a period in 

which the description and title ‘voluntarist’ actually fitted with the practice and 

functioning of the system, to the system as it currently operates. If, consistent with the 

literature we are to treat the system in this way, the selection of appropriate periods in 

the life of the system for comparison purposes is required.

As will be discussed later in this dissertation, various pieces o f rule changing 

legislation, external influences and changing workplace contexts, can all influence the 

conduct o f collective bargaining, representation and industrial relations. Requirements 

to transpose EU directives into law, commencing in the early 70s has meant that there 

are now some twenty five pieces of employment based legislation operative in Ireland.

66



The conduct o f case-taking in Ireland has inevitably been affected. Case-taking through 

the system has been affected incrementally and by each of the individual pieces of 

legislation, which will also be discussed in considerable detail later. From the 

perspective o f the parties (actors) within the system, the requirements on them have also 

changed, again as will be discussed in further detail. At this stage, and in summary, it is 

sufficient to point out that each of the pieces o f legislation which provided for certain 

employee rights and employer obligations, also provided for routes to remedy in the 

event o f some complaint about non compliance, or breach by an employer of a workers 

right or entitlement contained in the provisions of the legislation.

In all such legislatively provided procedural routes to remedy, the third party body of 

first instance leads, on appeal by either party, to a third party body of second instance, 

and thereafter into the ordinary Courts of Law, generally only on a point of law, or 

application for judicial review. It is in that sense, that we are attributing the description 

‘mandatory’ to the route along which such cases are take. Mandatory, in that there is no 

discretion by either party to depart from or reject the finding of the appeal body 

provided for in the individual Acts, save in a deep-pocket / point o f law reference into 

the ordinary Courts of Law.

A ‘systems model’ should “attempt to explain why certain events happen ... explain 

how and why the rules o f  the system change ... enable the prediction o f  certain results 

following a change in some or all o f  the variables” (Blain & Germard, 1970:401). The 

Dunlop Model “satisfies some o f  these guidelines ”, not in a mathematically systematic 

way as to show how the independent variables specifically interact, but does enable 

“certain important inter-relationships between component elements to be 

distinguished” (1970:401).

While the Systems Model in itself is unlikely to satisfy completely and immediately the 

precision required by the social science researcher, it does provide an evaluation 

mechanism closer to accessing practitioner reality than any other, but like all other 

approaches has shortcomings. Its focus is on ‘structure’ (institutions and rules) rather 

than ‘process’ (behavioural dynamics) might, at first glace, not seem to accommodate 

how individual actors navigate a system and its components. This is a very short-term 

and short-sighted perspective. Industrial relations ‘navigational’ opportunities often
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arise in circumstances where the rules are less than clear, have not been tested, or the 

unforeseen arises.

It is in such ways that the ‘rule-makers’ influence the behavioural dynamics and 

industrial relations opportunities which are in a continuous if, on occasions, 

exceptionally slow rate and state o f change. The time-frames involved may render the 

reasons for installing a remedy less than immediately accessible to researchers engaged 

in short term research projects. Academic access, in the way it has tended to be 

conducted in Ireland, often misses or obscures the management of the “behavioural 

mechanisms that are themselves in a continuous state o f  change ” (Blain & Gennard, 

1970:403). An understanding of the processes of shaping of the rules should also 

provide for the possibility that the unexpected or unintended can occasionally occur, 

and for which provision would be made from time to time. The time frames and drafting 

vehicles employed by the rule-makers render the origins o f the rules occasionally 

inaccessible to academic research.

2.12 VOLUNTARISM

The beauty of the concept of voluntarism is its simplicity. The classic definition sets out 

that voluntarism is based on “the freedom o f  the parties to organise themselves, to 

determine the nature and content o f  their relationship and to regulate it without 

governmental or legal intervention” (Salamon, 2000:85). It conceives that the parties to 

an employment relationship, without significant interference from either the state or the 

law, mutually construct the procedural and substantive rules to aid and guide their own 

relationship and its conduct, as they deem necessary and appropriate. However, that is 

precisely when and where the complexity commences. At the level of the nation, it is 

relatively easy to conceive of the voluntarist tradition functioning, as described and in 

these terms. What is not so easy to contemplate is reconciling the multiplicity and 

complexity of the sum total of all those unpredictable, and potentially unstable parts, or 

as Mortished so succinctly put it in pluralist terms, the development o f a ‘common rule’ 

(1947:679) accepted by the participants voluntarily over time.

“The voluntarist tradition in ... industrial relations ... centres on the assumption that 

the regulation o f  employment is largely ultra vires to law resting on the acceptance o f
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legitimate conflict in an otherwise co-operative relationship” (Clark, 2000:96). The 

other main plank of the voluntarist tradition is the absence of the significant regulatory 

interference of the state in employment matters. “The label o f  voluntarism does not 

imply ... the absence o f  the State in the industrial scene. It indicates that the autonomy 

o f action o f  the unions and employers is not suppressed by the presence o f  the State. The 

State participates fully in the bargaining process, as a negotiator itself more than as a 

mediator”. Commenting on the period of Irish ‘National Wage Agreements’, the 

forerunners -  after an interval of a small number o f years up to 1987 - to the current 

series o f Irish national ‘Social Partner’ agreements, Peillon made the point that “the 

State was all the time looming very large in the background. It was not simply involved 

as a major employer, but as the dominant party. ” “There is no escaping the fact that 

the State participates directly in industrial relations, even i f  its presence is not 

manifested through tight legal regulations or a statutory policy. Only with this 

qualification can we agree with the assertion o f  the ‘voluntary’ character o f  industrial 

relations in the Republic o f  Ireland’’’ (Peillon, 1984:5).

There are as Flanders noted, a number of what he termed, “fictions” associated with 

aspects o f voluntarism. “Perhaps the greatest o f  these which regularly appears as an 

undercurrent in popular trade union histories is the notion that unions have, as it were, 

lifted themselves into their present position o f  power and influence by their own unaided 

efforts in overcoming employer resistance and hostile social forces. Actually their 

strikes and struggles are but one part o f  the story, and not always the most important. 

Recognition by employers, expressed in a readiness to negotiate agreements with them, 

has been decisive fo r  growth o f  trade unions in the membership o f  trade unions, and 

employers have recognized unions not simply because they had to yield to superior 

power but to advance their own interests” (Flanders, 1974:355). Both the recent 

recognitions of SIPTU by the private bus operator, Aircoach, and that of the waste 

disposal company Oxigen o f the same union, are cases where the ‘superior power’ 

(Flanders 1974:355) argument failed to explain the concession, and the industry-specific 

contractual interests of the companies effectively determined recognition of the union as 

the appropriate policy for the two companies.

Kahn-Freund, the eminent lawyer attributed by Flanders (1974:363) with what he 

termed the “most understanding and appreciation o f  voluntarism” in industrial 

relations, posed the “central dilemma” of voluntarism: “In a sense the position o f  trade
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unions in society today is paradoxical. They are private, voluntary and autonomous 

organisations, but they discharge indispensable public functions. Some o f these have 

been conferred on them by legislation or administrative practice, through membership 

in innumerable governmental institutions, committees, tribunals, and through rights o f  

consultation throughout the legal system. But some public functions have been assumed 

by them through their own practice” (Kahn-Freund, 1970:241). Flanders went on to 

make the point that if “in the name o f public interests ” government “seriously restricts 

the autonomy and therefore the independence o f trade unions ”, their social contribution 

to the representative self-government of industry and generally in the social framework, 

would have the most serious consequences for society (Flanders, 1974:364). What 

Flanders did not envision was the possibility of the self-curtailment of trade union 

autonomy and independence by their National Social Partner role in Ireland. However, 

he did remark that “It is wrong to expect trade unions to abandon their primary 

responsibility to look after the interests o f their own members and transform themselves 

into instruments for the execution o f government policy” (1974:364).

“Societies differ, however in the degree o f disorder that is tolerated and the areas o f 

behaviour in which it is tolerated. For analytical purposes” Fox and Flanders 

conceived of “two ideal types ... between which extremes there are many patterns o f 

normative order” (1969:158-159). It is worthwhile fully reproducing here their 

characterisation of each:

TYPE 1: “At one extreme, there is a quest for such a high degree o f social integration 

and predictability that diversity o f normative patterns in almost all fields o f 

social behaviour is severely curtailed. The task o f norm creation and 

enforcement are wholly centralized, thus preventing a free market in ideas and 

values and precluding the existence o f autonomous groups at liberty to 

challenge the ruling norms. In industrial relations this would imply one 

universal system that attempts fully to regulate employment relations on a 

unified and consistent basis, within work establishments, between establishments 

in the same industry, and between all industries and occupations. Such a 

comprehensive order could only be imposed by dint o f force majeure, that is, by 

the coercive powers o f the state. Tensions and instability might develop within 

the system when subject groups rebel or seek some measure o f autonomy, but
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even the mildest forms o f disorder become a threat to the state and must be 

suppressed”.

TYPE 2: At the opposite extreme, we have the pluralist society with the least possible 

statutory regulation o f employment relations. Through the mechanisms o f 

freedom o f contract, freedom o f association, an unrestricted traffic in ideas and 

ideologies, combined with a strong preference for voluntary action, there 

develops a wide variety o f relatively autonomous but inter-acting norm-creating 

groups and agencies. The result is a multiplicity o f separate normative systems 

which appear to evolve in a more or less haphazard fashion ... though ... they 

may not entirely lack integrating principles, some degree o f constant disorder is 

bound to follow. Indeed it is the necessary price o f change and growth, a price 

that is willingly paid to avoid authoritarian, centralized control that would be 

required for even an approximation to absolute order

It will be argued in this dissertation that, provided one replaces “the State” with ‘Social 

Partners’ and substitutes ‘force majeure” with the institutions, policies and practices 

which have been introduced progressively by the Irish national Social Partner system, 

the Fox & Flanders Type I characterisation fully approximates with the most recent 

period in the life of the Irish system of industrial relations.

It will also be argued later in this dissertation that the above Type 2 Fox and Flanders 

characterisation, while not fully describing the early institutional pluralist period of Irish 

industrial relations, is a reasonably close approximation to that reality. The main 

distinguishing forces and features are the relative ‘newness’ of the fully independent 

Irish State itself, the ‘national patriotism’ of the trade union movement, and the 

relatively impoverished state of a nation in the process of emerging from what had been 

a ‘protectionist’ set of economic of policies.

Within the voluntarist principle “both management and trade unions, as the parties 

responsible for the conduct o f collective relations, have an interest and responsibility to 

ensure that individuals on either side do not, through their actions, challenge or 

undermine the operation and authority o f the collective system” (Salamon 2000:85). So 

the voluntarist definition of a system, in which collective bargaining is the prime
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institution determining workers terms and conditions of employment, point to a number 

o f ‘key’ components:

/. freedom o f  se lf organisation by the parties

a. se lf determination o f  the nature, content and regulation o f  the

relationship 

Hi. minimal governmental intervention

iv. minimal legal intervention

In relation to freedom o f  organisation at the level of the system, there are as discussed 

elsewhere in this dissertation, a number o f ‘unresolved’ issues. They relate to the 

restrictions on the number of trade unions and their licensing as a prior requirement to 

their being able to conduct collective bargaining, and the absence of a right enshrined in 

legislation for workers to have their selected trade union ‘recognised’ by an employer 

for the purposes o f conducting collective bargaining.

At the level o f the enterprise, the component of 'se lf determination o f  the nature, 

content and regulation o f  the relationship ’ has to a significant degree been subsumed 

into, proscribed and circumscribed by successive national Social Partner agreements. 

Again this process o f increasing curtailment is discussed in significantly more depth 

elsewhere in this dissertation.

Having regard to the ‘key’ components of the definition, and given that the freedom o f  

organisation ’ and the ‘nature, content and regulation ’ elements are discussed elsewhere 

in this dissertation, the remaining ‘level o f  intervention ’ components, i.e. by government 

directly, and/or through its legislation, and therefore the legal routes to remedy, will 

also be further examined.

2.13 CONCLUSION

One would reasonably expect that characterisations of different systems of industrial 

relations are intended to convey a very basic understanding, and starting point, from 

which to move on and more fiilly appreciate the particular and system specific elements 

which have contributed to the system being studied. An industrial relations system is 

quite a complex sub-system of other, wider sub-systems infusing each other and the 

industrial relations system. To characterise a particular system other than is consistent
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with its nature causes confusion, and obscures access. The system we are examining is

the Irish system, which continues to be described as voluntarist. We have said at the

outset, that there is -  at least at the level of the important ESRC -  a confusion about the 

operation of the Irish system. In general, a number of possible permutations arise. Here 

are the three main possibilities

1) If a system is described as voluntarist -  whereas in operation it is otherwise

-  the overlay of something impacting on, or within the system, will be less

well understood and more difficult to explain, if  the analytical tools 

presuppose a voluntarism where that may not be the case.

2) If a system is identified as being a system inconsistent with the voluntarist 

definition, and an overlay of something impacting on, or within the system, 

produces behaviours or responses outside the supposedly regulated and 

therefore anticipated outcome range, then understanding and explanation 

would tend to be less than adequate, fulsome and therefore something less 

than accurate / useful.

3) If a system contains elements which are voluntarist and elements which are 

more regulated than would be consistent with the truly voluntarist definition, 

then the zones of voluntarist activity and regulated activity are best 

identified and named.

To describe the operation of a system as one o f the first two of these three 

characterisations inhibits understanding, academic access and, as has been identified 

above, could include the partiality o f one or more significant actors within the system. If 

after the development and application of a suitable test, one o f the three types emerges 

as the most accurate descriptor of the system under examination, then a firm platform 

will have been established in the modem era by examining actual practice as opposed to 

the re-application of an unchallenged / historic assertion. If the third o f the above three 

characterisations emerges as a more accurate description of a system after the 

application o f such a test, then the test should have been sufficiently robustly designed 

as to identify the proportions, locations or zones and the ratio/relationship between 

voluntarism and regulation.
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The requirement in developing an adequate test for the voluntarist nature of a system is 

that it should therefore be grounded in its fundamentals, as opposed to premature 

comparatives or impact/trends studies. The test must contain and provide for the 

fiindamental elements;

a), that there is in practice (as opposed to description) a 'se lf determination o f  the 

nature, content and regulation o f  the relationship ’ between the parties, and

b). that that ‘se lf determination’ is conducted and applied through ‘collective 

bargaining’ hQVwQQn the parties.

The justification for the ‘between the parties’ location o f the interaction is simply to 

preclude the level o f governmental and legal intervention excluded by the definition of 

voluntarism. The reason for the explicit inclusion of the ‘collective’ as a component in 

the ‘bargaining’ is consistent with the original Webbs definition of collective 

bargaining’s self regulation (Webb, 1897). However, in chapter 4 we will inevitably 

return to Clegg (1976) on collective bargaining to ground more adequately a means to 

approach operationalising the inclusion of this component of voluntarism in the test- 

building, and in the application of the test itself. To attempt to contemplate a system as 

‘voluntarist’ without a fully functioning set of collective bargaining rights and practices 

flies in the face o f the definitions of both.
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CHAPTER 3

There has been a “growth in the volume and complexity o f employment 

legislation,.... virtually no aspect o f the employment relationship is 

now completely free from regulation ”.

(Teague, P. LRC Review, No.l 2005:5)

“What is required is that we look at the functioning o f  the Irish system 

o f  industrial relations as a whole, what we need is a sinsle (unifying) 

lens — a point from which we can observe and make sense o f actual 

practice -  as opposed to what name people have chosen to attach to 

practices in the system. ”

(King, M. IRN 2005:3)

3.1 INTRODUCTION

This chapter will discuss the Irish system of industrial relations. The chapter 

commences with a brief discussion about current ‘measures’ or indicators cited by 

commentators on the ‘health’ of the system currently, and its continuing contribution to 

Ireland’s recent economic success. The system has been described traditionally as 

voluntarist, and based on this assertion much of the recent research in the area has been 

taken up with exploring notions o f a ‘new realism’, an emerging and sophisticated 

decline in adversarialism, an emerging consensus model whose origins can, it has been 

suggested, be located in the ‘partnership’ process, and a variety o f other interesting and 

possibly significant trends. While, according to Roche, questions about the possible 

demise of voluntarism in the Irish system have surfaced from time to time over the 

years, this dissertation is intended to contribute to the very recent resurrection o f such 

questions about the nature of the Irish system. We will question the merits of 

conducting studies about emerging trends, developing patterns and the allocation or 

attribution of ‘choices’ to practitioners, without first having revisited and 

contextualising the fundamental assumptions about the nature of the Irish system.

In approaching the nature of the Irish system, the disposition of Irish trades unions 

needs to be identified. While they have had a class or constituency basis for their
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policies and enterprise activities, on the national stage their predisposition has been 

infused with a ‘national patriotic’ flavour, which has been acknowledged by the other 

significant actors. The chapter then traces the development of the Irish system from its 

institutional pluralist origins, commencing with the enactment of the Industrial 

Relations Act, 1946 to the late 60s / early 70s when the first fundamental changes away 

from the voluntarist tradition were made, in the legislative arrangements regulating 

case-taking in the Irish system. Having identified the first two significant changes 

introduced into the conduct of case-taking within the system by the Industrial Relations 

Act, 1969, we will discuss some of the ways in which conduct and case-taking has been 

influenced by the legislation. We will also point out how ‘gaps’ appear in the ‘rules’, 

and how they have been dealt with.

Irish Government reporting to the European Committee of Social Rights (ECSR) on the 

availability, in practice, of workers rights in the industrial relations system, permits a 

rare access not only to how the dominant actor regards and describes the system, but 

also on how the dominant actor has been challenged on the marmer in which -  as 

legislator / ‘rule-maker’ -  it has conducted its stewardship o f overseeing and 

underpinning those fundamental rights. Government policies in and for the labour 

market, and its employment laws and regulations, now have a much more significant 

place in what has become a reducing number of national levers with which to intervene 

in the economy. As a ratifying and signatory member of the Council of Europe, and the 

European Social Charter (ESC), Government is expected to establish and maintain -  in 

practice, as opposed to ‘on paper’ -  conformity within its jurisdiction with a set of 

international standards of rights in the industrial relations system over which it presides. 

We will explore and discuss how and what the dominant Irish industrial relations actor 

says about the Irish system and its intentions. We will point out where the Irish 

Government is in default of its international treaty obligations, and identify ICTU 

acquiescence in Ireland’s non compliance, with the confiision about the nature o f the 

Irish system which is being generated at European level. This is an important 

exploration into the fabric and nature of, and thinking about, the Irish system of 

industrial relations.

We will then move on to look at the various bodies, agencies and institutions which 

shape and make ‘rules’ in the Irish system. They are either legislatively established or 

have been created by the Social Partners to give effect to Social Partner intentions. By
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examining the functioning of these bodies we will gain access to how case-taking 

through a norms and precedents system is managed and influenced in Ireland. The range 

of individual rights based legislation, largely transposed into Irish Law from EU 

directives has, it will be argued, significantly affected the nature and conduct of case- 

taking in Ireland. As a basis for further analysis we will discuss and suggest a 

categorisation o f case-taking in Ireland into those of a ‘rights based’, and an ‘interest 

based’ nature, and offer a typology in this chapter on which we will subsequently 

develop our research questions.

Based on this exploration and discussion o f the Irish system, and drawing on Dunlop’s 

(1958) systems approach, as further amplified by Blain & Gennard (1970), we will 

propose a way in which to delineate three distinct periods in the development of 

industrial relations in Ireland. They are:

• the institutional pluralist period in which the social institution of collective 

bargaining was the significant determiner o f workers terms and circumstances;

• the period in which we have seen the introduction of very many significant pieces of 

individual rights based legislation which have substantially changed the nature of 

determining industrial relations ‘outcomes’; and

• the most recent period in which the Social Partners have determined that very 

sizeable portions o f what would formally have been dealt with by the actors 

engaging in collective bargaining, will henceforth be dealt with by the agencies on a 

‘binding arbitration’ or effectively mandatory nature.

3.2 INTRODUCTION TO THE IRISH SYSTEM

The purpose of the chapter is to identify, explain and locate the various elements of the 

Irish system of industrial relations, to come to terms with the language in which the 

Irish Government describes the Irish system in the context of its operation, as well as 

providing an overview o f the collection of agencies which have been established to 

manage the conduct o f cases through the system and make the ‘rules’, whether 

established by statute or created by Ireland’s ‘Partnership’ process.

Commentators on the current state of ‘health’ of the Irish industrial relations system 

point to measures which indicate that a ‘new’ realism has emerged among workers and
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their employers. Economists have linked the ‘new realism’ to economic measures and 

performance indicators. Government agencies and third party institutions point to a 

decline in work-days lost due to industrial action, if the incidence o f trade disputes 

represent an indicator of the health of the Irish system (see Figure 3, following). The 

CSO has tracked the rate at which manufacturing industry productivity levels in Ireland 

are the envy of Europe.

FIGURE 3: Incidence of, and Days Lost in Trade Disputes - Ireland 1998 to 2005
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SoiiRCE: CSO: available at www.cso.ie, last accessed 10.10.2006

Currently Ireland has virtually full employment, relatively insignificant dispute statistics 

and steadily increasing positive measures of manufacturing productivity (see Figure 4, 

following). The system, in these and other similar macro ‘measures’ of its ‘health’, has 

been producing less and less industrial disruption -  and it has been suggested therefore, 

more agreement - and it is argued is in a better state of health, has become more 

sophisticated, developed improved practices, more professional actors, and is 

converging and maturing into a major contributor to the economic and social well-being 

of the nation. The link between the health o f the system and the quite dramatic 

improvement in Ireland’s economic and social development has been made by 

politicians and commentators from a number of perspectives. There is little doubt that 

the Irish economic and social landscape has changed dramatically over recent years.
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Has the Industrial Relations system in as yet some unexplained manner also changed, or 

have there been changes made over time in the conduct of industrial relations in Ireland 

producing these dramatically improved effects? What has changed?

FIGURE 4: Unit Wage Costs / Output per Manhour - Ireland 1995 to 2003
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3.3 VOLUNTARISM IN THE IRISH SYSTEM

The long accepted consensus view about the nature of the Irish system is best 

summarised in terms set out by the Department of Enterprise, Trade and Employment in 

2003 in which they stated that "the basic approach to industrial relations in Ireland is 

one o f voluntarism, whereby the law will not seek to impose a solution on the parties to 

a dispute but will, where appropriate, assist them in arriving at a solution”. Further, 

that “there has been a consensus that the terms and conditions o f  employment o f 

workers shall, in general, be determined by the collective bargaining process between 

an employer or employers’ association and one or more trade unions or staff 

associations. This process can cover the entire range o f issues arising from the 

employment relationship ” (RESC#1:73).
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In chapter 2, we revisited some o f the seminal academic works on thinking about 

Industrial Relations Systems, voluntarism and collective bargaining. All o f the main and 

respected Irish academic authorities describe the Irish system as ‘voluntarist’ (Hillary 

1994:9, Roche, 1994:146, Gunnigle, 1999:73, and Wallace, 2004:71), but the 

behaviour, conduct and products of the system appeared to be increasingly less so. Irish 

Industrial Relations academics have continued to rely on the traditional description of 

the Irish system as ‘voluntarist’ and to delve into comparative, new realism, declining 

collectivism, social partnership, ‘trends’ and developments analysis without at any 

stage, thus far, examining whether the nature and fabric o f the system, and therefore the 

practices within it, have changed. Much of what has been contributed in relation to 

recent thinking about the Irish industrial relations systems, have been varieties of 

comparative studies, or particular explorations o f ‘emerging trends’ (D’Art & Turner, 

1997, Rojot, 1997), and studies in actors responses to ‘new’ influences in existing 

frameworks / ‘old’ responses to changed circumstances (Turner, et al. 1995, Gunnigle & 

Roche, 1995 and Browne, 1994 & 1997). Some have sought to identify convergence, 

and/or other patterns and influences (Gunnigle et al. 1994, Keating, et al., 1997, and 

Flood & Toner, 1997). Some trends and comparative research have been employed 

subsequently by vested interests to bolster their advocacy and particular prescription 

promotion. Roche commented that “there has been a tendency, in thinking about the 

changing industrial relations landscape in the Republic o f  Ireland, to attribute major 

significance to supposed singular and all-encompassing processes o f  change, such as 

‘individualisation’, or the spread o f  partnership and involvement or the ‘demise o f  

voluntarism’”. (Roche 2005:2). He went on to “suggest that such approaches are 

unhelpful and over simplistic”. Whatever ones perspective / agenda / prescription, a 

fundamental understanding of how trends, influences and behaviours impact on any 

system of industrial relations presupposes that there is a thoroughgoing and accurate 

understanding of the nature of the system itself -  in actual practice - which is being 

studied.

When moved to comment on the current state o f the Irish system of Industrial Relations, 

Roche offered a number of positions in relation to the present state of voluntarism in the 

Irish system. He suggested that “it has become common, more recently, to interpret 

change through the lens o f  the demise o f  the ‘voluntary system ’ o f  industrial relations 

and the supposed transformative effects o f  the accompanying ‘juridification’ o f  

industrial relations activities. Observers o f  the demise o f  voluntarism have drawn
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attention to the explosive growth o f  legislation concerned with individual employment 

rights, and the advent o f  binding third-party dispute resolution mechanisms in recent 

social partner programmes” (Roche, 2005:8). While Roche acknowledges that there 

has been an acceleration in individual rights legislation, and also acknowledges that 

there may be “significance ” in the “new binding third-party ” mechanisms, he wrongly 

attributes the possibility of practitioner behavioural change of any significance to what 

he terms “legal developments Having incorrectly located the target, he has gone on to 

comment on the accuracy of the aim of those he has criticised for making comment 

about the changing nature o f the Irish system (2005:9).

Roche most recently stated that “debates surrounding the demise o f  voluntarism and its 

significance have waxed and waned throughout the not inconsiderable period o f  time 

that I  have been involved in industrial relations”, (2005:9). In dismissing the self 

evident and confirmed growth of the intrusion o f legislation into industrial relations in 

Ireland which according to Teague, is mounting in volume, complexity and burden 

(2005:5), and in Browne’s thoroughly researched view in establishing the penetration of 

legislation into and ‘juridification’ of the employment relationship (1997:35), with both 

views confirmed by Duffy'^ (2005:3), Roche stated that “I f  voluntarism is dying, its 

death has been slow ”. Then acknowledging, although surprisingly not attributing 

influence to the independent variables’ affects of Dunlop systems approach, Roche went 

on to identify ‘‘‘‘many other external influences, particularly economic and competitive 

influences” as having “arguably had a much more significant affect on shaping and 

reshaping behaviour in the fie ld  o f  employment relationships” (2005:9). Roche either 

fundamentally neglected the Systems Model, or failed to, or chose not to provide us 

with his researched views on why Dunlop’s Model and its widely acknowledged value 

as a tool in industrial relations analysis, would not help inform his most recent 2005 

commentary.

Again setting up a target in error, Roche criticised “the observers o f  the demise o f  

voluntarism ” for attributing “more significance to the effects o f  legal developments on 

the behaviour, skills and priorities o f  the parties to employment relations than 

warranted”, again he referred to the “many other trends and pressures in the fie ld ” 

(2005: 9-10). Without locating the theoretical basis of this anecdotal criticism, in other 

than a proposed series o f alternative “Parallel Landscapes” discormected from orthodox

Duffy, K., B.L. Chairman o f  the Labour Court.
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theory, Roche offered three co-existing models, options, or choices, which would enable 

practitioners to “choose the models they wish to operate, including how they should 

respond to growing legal regulation itse lf’ (2005:10). While this ‘mix and match’ 

assembly of what Roche elevates to the level o f ‘a three parallel models’ theory, or an 

availability o f a “range o f  patterns ... now evident in the Irish employment relations 

landscape ”, one is prompted to caution a too early prescription for what might best be 

located in a more firmly grounded longitudinal research project.

Inventive solutions have and will continue to be found in the fabric of many enterprise- 

based industrial relationships. What remains important, however, are the factors 

(independent variables, according to Dunlop) which interact and are formative in the 

construction and management of the overall ‘rules o f the game’, which constitute the 

nature o f the system. Those at the level of managing the system -  writing the rules -  

will always accommodate innovation, but only if, as Fox and Flanders postulated, the 

‘‘‘"measure o f  autonomy” (1969:158-159) is not indigestible to the system. This view is 

confirmed by the efforts o f quite a number o f relatively recent groups to strain the 

tolerance of orthodoxy.

We strongly suggest that in the event that an enterprise industrial relations issue -  no 

matter how innovatively conceived -  is procedurally referred into the ‘external’ third 

party agencies as a dispute, or encounters the overarching procedures agreed at national 

Social Partner level, then the precise terms o f ‘Sustaining Progress’, ‘Towards 2016’ or 

the codified and legislative provisions set out in the now significant body of law, will 

apply. To imagine, or propose otherwise is a fallacy. To suggest that the framework of 

rules, and the procedures on how the rules o f a system are made, can in some way be 

ignored or avoided, is neither sensible nor realistic.

Were Roche to be proposing that in the face of increasing restriction, and as Fox and 

Flanders opined, in finding enterprise based means to avoid the trend tending to 

‘̂‘regulate employment relations on a unified and consistent basis”, (1969:158), then, 

such a proposition would open the door to a completely innovative and interesting piece 

o f research, provided a suitable a theoretical home is found for it.
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3.4 APPR O A C H IN G  THE IRISH SYSTEM

In approaching the particular system of Industrial Relations operating in Ireland it is 

important to acknowledge that Irish trades unions have traditionally “preferred to rely 

on their own strength rather than on the law ... this is an attitude deeply rooted in their 

history”. Further, as in Britain, Irish “trade unions achieved through industrial action a 

high degree o f  bargaining strength long before their members had obtained the political 

franchise” but, unlike Britain where “the unions had achieved the political pressure 

power that goes with the franchise o f  the members” (Kahn-Freund, 1969:310), the post 

independence political system in Ireland saw significant swathes o f union members 

either in membership of, or supporters of political parties other than the Labour Party, to 

which many Irish unions were, and remain affiliated.

There was a deeply rooted, class-based analysis / common origin in the similarity in 

British and Irish trades unions’ disposition to the law in industrial relations. However 

there was at the same time a similarly deep seated but class-disconnected ‘national’ 

sentiment among the citizenry, during and after Irish independence. This sentiment 

helped foster a sort of ‘national patriotism’ among Irish trades unions, for which it is 

hard to find a modem counterpart. There was a strong trade union appreciation of the 

historic and common origins of the British and Irish labour movements, but a quite 

distinct and unique support among union members for Irish ‘nationalist’ political parties 

which adopted different positions at the formation of the nation. The trade union 

member regard for the ‘nationalist’ parties was without regard for the disposition of 

those parties towards matters of terms and conditions of employment determination.

There was a corresponding empathy from the dominant ‘nationalist’ political parties 

towards trades unions, partly because of union policies in respect of the ‘national issue’, 

and partly because of the support drawn from union members for those parties, rather 

than the promotion o f worker-friendly policies by the political parties, which were being 

advocated by the same trades unions. The place of the trades unions in Irish society 

since the foundation of the state in 1922 is quite complex. On balance, it would be fair 

to say that trades unions in Ireland felt something closer to an affinity with the more 

populist-patriotic Fiarma Fail, rather than Fine Gael, which espoused the same 

nationalist-patriotism, but was more clearly identified with business and larger farming 

interests. It is not the subject matter of this research to explore the national patriotic
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influences in the decision-making processes o f Irish trades unions since the formation of 

the State, but such influences represent part of the context of how and why the system in 

Ireland diverged from that of its near neighbour. The divergence is reflected not just in 

jurisprudence but, more importantly, as a basis of understanding the relative ease in 

which Irish trades unions were accommodated, and accommodated themselves in the 

Social Partner form of Irish national economic, social planning and wage formation. 

The mutuality of accommodation transcended the range and complexion and respective 

philosophies of political parties which have formed Irish Governments over the past two 

decades.

On commenting on the contribution that the law can make to the ordering of industrial 

relations, Kahn-Freund stated that the question "cannot be asked in the abstract, but 

only with reference to a particular society and a particular system o f  industrial 

relations” (1969:301). The growth and development of the system of industrial 

relations in Ireland, as Flanders and Clegg had pointed out in relation to the British 

system, has been “inextricably intertwined with the growth o f  our entire social system ” 

(1954:12). Because of our common language, common history, common labour 

movement origins and legislation, there is a tendency to assume more similarities in the 

two industrial relations systems than the clear separation and divergent development 

paths which emerged over the last seventy five years in Ireland and Britain.

As a background to approaching how the Irish system of industrial relations operates, 

and as Dunlop would have done, one must first firmly locate Ireland, and only then the 

system of industrial relations operative within its jurisdiction, which in a somewhat 

different context Kahn-Freund described as “the creation o f  patterns o f  thought which 

cannot be argued aw ay” (1969:310). Attempting to analyse the Irish system in terms of 

common meanings would fail to appreciate the effects of the ‘national patriotism’ of the 

Irish labour movement, and the very particular Irish post-colonial manifestations of 

social planning, mutual accommodation and external reporting. Grafting commonly 

understood and accepted industrial relations labels from one jurisdiction, and assuming 

that they directly map on to the other, has the tendency to miss subtle differences. If one 

takes the relative simplicity of Kahn-Freund’s two dimensional commentary in respect 

of “the intervention o f  the law'' in industrial relations being “a diagonal in a 

parallelogram o f  fo rces” (1969:311) one should add the complexity of the ‘national 

patriotic’ underlay o f Ireland’s Social Partnership system of over twenty years, in an
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exceptionally open economy, in an increasingly global business environment, to 

establish a necessary third dimension in explaining how Irish industrial relations 

operates, has changed, and is changing.

3.5 THE DEVELOPMENT OF THE IRISH SYSTEM

After the WW2 period of restrictions on collective bargaining in Ireland, the Industrial 

Relations Act, 1946 was enacted. It was intended and designed to regulate and provide 

orderly procedures / guidelines and, where necessary, assistance to industrial relations 

actors in the settlement o f disputes concerning the fixing of terms and conditions o f 

employment. There was obvious concern at the time that the period o f wartime 

restriction imposed ‘restraint’ could have been followed by a level of high intensity 

‘catching-up’ (Murphy, 1994:293-4), a “melee o f  pay rises" (Roche, 1994:66) and 

"trade disputes”^̂  arising as a consequence. In the event this did not happen. It is now 

acknowledged that the 1946 Act provided an innovative “tolerant or supportive 

approach to trade M«/ora”(Roche, 1994:67) and a framework within which disputing 

parties could be encouraged to resolve their differences, with encouragement by third 

party assistance to avoid trade disputes. The system of ‘wage rounds’ which emerged 

after WW2 regularised the ‘informal’ wartime solution-finding method of fixing ‘local’ 

wages and conditions which turned out to have been effective, and the anticipated pent- 

up tensions never materialised to the extent expected.

The period since the first major codification o f the ‘rules’ o f the Irish system since the 

foundation of the state, that is from the enactment of the Industrial Relations Act, 1946, 

marks the commencement o f the period in which there is universal agreement that a 

period o f formalised and institutionalised pluralism commenced. The 1946 Act, “a 

watershed in Irish industrial relations ” established a system of state-provided 

independent Conciliation, followed by Labour Court examination and 

Recommendation, and “was philosophically disposed towards encouraging the spread 

o f  collective bargaining” (Roche, 1994:34). “The 1946 Act virtually enshrined the 

principle offree collective bargaining and both the Act itself and the process by which it

“The expression ‘trade dispute’ means any dispute or difference between employers and workers or 
between workers and workers connected with the employment or non-employment, or the terms o f  the 
employment, or with the conditions o f  employment, o f  any person.” Part I, Section 3, Industrial Relations 
Act, 1946

86



came to be enacted was actively supportive o f  the trade union movement” (Kerr, 

1994:314).

The Conciliation Service (then under the auspices o f the Labour Court) was staffed by 

civil servants, some of whom became highly skilled and respected conciliators. The 

Labour Court, in the composition of its adjudication panel, broadly represented the 

interests of employers and trades unions under the chairmanship of a respected 

appointee selected by the then Minister for Industry and Commerce. The Labour Court 

was not designed to make binding determinations, rather -  based on the moral authority 

o f the process and respected panel personnel -  its Recommendations were regarded as 

having a ‘moral’ authority. The first Chairman o f the Labour Court described the 

Court’s approach in its investigation of cases in the following way: “The Court does not 

function as a Court o f  Law does, finding facts and, when it has found them, applying to 

them a set code o f  rules, exercising its discretion, i f  at all, only in accordance with 

precedent. It has to deal, not with legal rights but with human interests, emotions and 

prejudices, at work in circumstances that vary from  case to case and from  time to time. 

The Court does not enforce existing law; rather by a process o f  inquiry and 

conciliation, it helps to create a kind o f  voluntary law or common rule ”. (Mortished, 

1947:679). So, philosophically and operationally, the Labour Court was established to 

be, and behaved as, both a proponent and a custodian of the voluntarist character and 

nature o f the then system of industrial relations in Ireland. Its conduct and products 

underpinned this position from its creation and in its early years. In keeping with the 

“tradition o f  voluntarism^' in the system of industrial relations in Ireland, “the parties 

would neither be obliged to use the Court’s services nor abide by its recommendations ” 

(Murphy, 1994:294). Murphy refers here to ‘recommendations’ and not ‘judgements’. 

McCarthy (1984) described the products of the Labour Court essentially as a “third 

view '\ and “only having a morally binding force ” (Gunnigle, et al., 1999:82).

Provision in the 1946 Act was made for the ‘registration’ o f certain employment 

agreements where “both parties consent to its registration and, in the case o f  an 

agreement to which there are more than two parties, there is substantial agreement 

amongst the parties representing the interests o f  workers and employers, respectively, 

that it should be registered"^*, and, or if the parties were “substantially

Part III, S ec tio n  2 7 .3 (a ) Industrial R elations A ct, 1946

87



representative''^^ o f an industry or trade, and jointly applied to have the terms of their 

agreement given the effect of being declared a ‘minimum standard’ below which the 

particular industry or trade could not operate (Kerr, 1994:314). In addition, the 1946 

Act provided for a further means to regulate terms and conditions through a mechanism 

called ‘Joint Labour Committees’. This mechanism provided the means to establish 

minimum terms and conditions of employment in sectors where “the existing machinery 

fo r  effective regulation o f  remuneration and other conditions o f  employment o f  such 

workers is inadequate or is likely to cease or to cease to be adequate by making 

application to the Labour Court to have an ‘Employment Regulation Order” made by 

the Court, on application from a jointly representative ‘Joint Labour Committee”.

In these statutory provisions, i.e. the ‘Registration’ of agreements and the making of 

‘Employment Regulation Orders’ either on the application o f a Joint Labour Committee 

or a Joint Industrial Council, the legislation provided the means for the Labour Court to 

set as minimum the terms agreed between the parties to such an application. After the 

making of such regulations by the Labour Court, provisions for the enforcement and/or 

interpretation of such orders were set out, but the essential point here is that the decision 

to select the route - leading to either the ‘Registration’ o f a negotiated agreement, or the 

request to (a) establish either a Joint Labour Committee or a Joint Industrial Council, 

and (b) request the Labour Court to make a Regulation Order made - was effectively in 

the hands of the parties.

Provision was made, however, for the possibility o f an arbitration role for the Labour 

Court in certain circumstances only. “Where a trade dispute has occurred or is 

apprehended, the Court, with the consent o f  all the parties concerned in the dispute, 

may refer the dispute to the arbitration o f  one or more persons ...o r  may itself arbitrate 

upon the d i s p u t e . Again the critical point here is the provision in the 1946 ACT ^'with 

the consent o f  all the parties concerned”.

The role o f the Labour Court under the 1946 legislation was regarded by all the 

industrial relations actors as an effective mechanism of assistance in the resolution of 

disputes and disagreements in the twenty, or so, years following its enactment. The 

integration of a first instance access point o f informal Conciliation, followed by a

Part 111. Section 27 .3 (c ) Industrial Relations Act, 1946
Part IV. Section 37(b) (ii) Industrial Relations Act 1946
Part VI. Section 70 Industrial Relations A ct 1946



somewhat more formal, but non-legalistic examination of a case by the Labour Court, as 

a second instance and morally authorative body which made formal recommendations, 

was a mechanism which significantly influenced the conduct o f the actors on the Irish 

Industrial Relations landscape. In the issue of Labour Court Recommendations and their 

digestion and dissemination through the system, norms and precedents of both 

behaviour and substance were established over the period following the establishment 

of the Labour Court and Conciliation Service. However, the parties to any dispute 

remained in possession of the unfettered ability to agree or disagree at first instance 

Conciliation, or to accept or reject a Labour Court Recommendation, except where the 

parties themselves selected the route in the prior and voluntary knowledge that the 

outcome would be binding. The 1946 Industrial Relations Act and the institutions which 

it established, could be said to represent the State’s support of the voluntarist character 

and conduct of industrial relations, where the State provided the parties with dispute 

resolution assistance and prior knowledge of the procedural behaviour of the other 

party. Essentially decision-making remained with the parties, and the route to any 

industrial relations remedy did not lead to an outcome where the parties did not retain 

the right to disagree, save where they determined for themselves that an outcome via 

arbitration was of their own choosing.

With the passage of time after 1946, and the increasing incidence of cases concerning 

individuals or small groups of workers being referred into the Conciliation and Labour 

Court process, the Labour Court’s ability to examine and make Recommendations in 

cases efficiently was being affected (Murphy, 1994:195). Log-jamming and delays were 

being experienced and complained about. In addition a certain amount of ‘turn-styling’ 

was begirming to be experienced and described. Turn-styling occurred when collective 

procedural agreements made by employers and trades unions provided for pre-agreed 

reference to Conciliation and, then Labour Court if  necessary, in the processing of 

cases, prior to any industrial action being initiated. This resulted in:

(a) the volume of cases increasing, and

(b) the Conciliation Service being treated simply as a jumping off point, prior to 

getting into the Labour Court, which was in itself increasingly being seen simply 

as a procedural necessity prior to the serving of notice initiating industrial action 

in pursuit of some claim or demand.



Amendments to the 1946 Industrial Relations Act were made in the Industrial Relations 

Act, 1969. In summary, the Labour Court was expanded with an additional division 

created; a new institution o f ‘Rights Commissioner’ was established; two ‘new’ routes 

to arbitrations were made explicit and established; and certain legislative tidying up 

from the 1946 (‘the Principal Act’) was carried out.

3.6 FIRST FUNDAM ENTAL MOVE AW AY FROM VOLUNTARISM

The irmovation o f what became known as the Rights Commissioners Service was

welcomed by practitioners in dealing with industrial relations disputes voluntarily.

Reference could be made to a Rights Commissioner, but only where such disputes

concerned matters “other than a dispute connected with rates o f  pay of, hours or times
18o f work o f  or annual holidays o f  a body o f  workers ” . After a relatively short period of 

experience, industrial relations practitioners found that in the hands o f some 

significantly skilled individuals appointed as Rights Commissioners, the service was 

speedy, effective, and over time/experience found to be fair and effective. Collective 

procedural agreements began to have provision made for references to Rights 

Commissioners as an option for post-local disagreements, where individuals or small 

groups were the subject o f the disagreement.

Some practitioners regarded the service so highly (and in preference to the Labour 

Court), that where cases concerning groups who by virtue o f their size, or the issue 

expressly identified in Section 13(2) of the Act, were precluded from being dealt with 

by a Rights Commissioner, they established a ‘test-case’ method of processing such 

cases. Such practices arose for a variety of reasons: (a) the relationship between the 

main parties, (b). the speedy and informal processing of a case, (c) the regard for and/or 

relationship with a particular Rights Commissioner, (d) the desire o f the parties to 

simply have a case ‘settled’ rather than (be seen to) concede; and (e) “a recognition o f  

the ‘volatility o f  many ‘sm all’ issues in industrial relations whose potential to cause 

disruption was often no less than one seemingly more important to collective workers 

interests”. (Murphy, 1994:295). Either party to the reference of a dispute to a Rights 

Commissioner could object to having the case matter dealt with by that route. In such 

instances, the Labour Court, via Conciliation, remained the available route.

Section 13(2) Industrial Relations Act, 1969.
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In the logic and hands of the parliamentary draftsmen, the element of choice -  either to 

voluntarily attend a Rights Commissioner, or not -  remaining with the disputing parties, 

enabled a significant shift in industrial relations case-taking to be introduced. In the 

event that both disputing parties voluntarily selected the route o f the Rights 

Commissioner to settle a case, the 1969 Act provided that should one or other party 

reject the Rights Commissioner’s Recommendation, then the route to remedy lay to the 

Labour Court, on appeal. In such instances “a party to a dispute in relation to which a 

rights commissioner has made a recommendation may appeal to the Court against the 

recommendation and the parties to the dispute shall be bound by the decision o f  the 

Court on the appear^^.

Using the Conciliation and Labour Court route, left the parties free to accept or reject a 

Recommendation from the Court. Taking a case through the Rights Commissioners’ 

route resulted in a binding decision from an appeal to the Labour Court. In such fashion, 

a binding route to remedy was established for the first time in Irish industrial relations 

case-taking. The Rights Commissioners Service was, and remains, exceptionally 

effective, with the crucial element o f practitioner’s choice remaining intact, and a 

mechanism to release the log-jam of case-taking had been introduced.

However, if  in practice cases were processed through this ‘new’ institution, the number 

of cases requiring an actual ‘decision’ by the parties to accept or reject an industrial 

relations outcome was being removed from the system. As was to emerge after the 1969 

Act, with the passage of the Unfair Dismissals Act, 1974, the handling o f a significantly 

and potentially charged type of case, that of the dismissal of a worker, was routed by 

legislation through the Rights Commissioners Service, in addition to a direct referral of 

a dismissal case to the Employment Appeals Tribunal. In the processing of such cases 

through the Rights Commissioners Service as a first instance referral, then the appeal to 

the second instance body in 1974 Act cases was to the Employment Appeals Tribunal, 

and binding.

Section 13(9)(a) Industrial Relations Act, 1969
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3.6.1 CASE-TAKING TYPOLOGY

Some union officials demonstrated a reluctance to take matters of principle, significance 

or precedent to a Rights Commissioner where, as described above, the Labour Court 

would, on appeal, deal with the matter in a binding way. Union officials interviewed 

have described their sense of relinquishing of some level of power over the outcome by 

selecting the Rights Commissioners route to remedy. This loss of power directly relates 

to their inability to reject an outcome of a case referred through this Rights 

Commissioners route.

By relinquishing the lowest level of pressure in the processing of an industrial relations 

case, a union in selecting or agreeing to this route to remedy can be described in Clegg 

(1976) terms as abandoning collective bargaining in favour of the advocacy of 

representation. Following the establishment of the Rights Commissioners Service, two 

distinct strands of industrial relations case-taking began to emerge:

(A) cases taken down the collective bargaining route, and

(B) cases taken down the representation case-taking route to arbitration.

In TYPE A cases, the parties retained their ability to apply pressure in securing an 

acceptable outcome. In TYPE B cases, the Labour Court would determine what was 

best for the parties.

The Industrial Relations Act, 1969 also introduced two additional routes to the Labour 

Court determining the outcome of a case, and where the Labour Court was required to 

‘‘give priority to the investigation o f  disputes where the trade union or both parties 

agreed in advance to accept the Court’s recommendation, in other words, a form o f 

arbitration” (Murphy, 1994:295). They have -  in usage -  become known as ‘Section 

20’ cases. The 1969 Act set out that:

“(1) Where the workers concerned in a trade dispute or their trade union or trade 

unions request or requests the Court to investigate the dispute and undertake or 

undertakes before the investigation to accept the recommendation o f the Court
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under section 68 o f  the Principal Act in relation thereto then, notwithstanding 

anything contained in The Principal Act or in this Act, the Court shall investigate 

the dispute and shall make a recommendation under the said section 68 in 

relation thereto.

(2) Where the parties concerned in a trade dispute request the Court to 

investigate a specified issue or issues involved in the dispute and undertake, 

before the investigation, to accept the recommendation o f  the Court under the 

said section 68 in relation to such issue or issues then, notwithstanding anything 

in The Principal Act or in this Act, the Court shall investigate such issue or issues 

and shall make a recommendation under the said section 68 in relation thereto 

and, fo r  the purposes o f  this subsection, subsection (1) o f  the said section 68 shall 

have effect as i f  the references therein to a trade dispute included references to an 

issue or issues involved in a trade dispute

Essentially if a Section 20(1) route is selected, a trade union can activate the third party 

process, even with the refusal to participate and the non-attendance of the employer at 

the Labour Court Hearing. While the route produces a binding outcome by way of 

recommendation from the Labour Court, such recommendation is not (legally) 

enforceable. The most significant use of this particular part of this section has been in 

cases where a trade union has attempted to secure ‘recognition’ for collective bargaining 

(prior to the enactment of the Industrial Relations (Amendment) Act, 2001 and the 

Industrial Relations (Miscellaneous Provisions) Act, 2004). While in such cases - which 

have almost invariably been in favour of granting recognition to unions in respect of 

those members recruited - the Labour Court Recommendations (LCR) are 

unenforceable, trade unions regard the securing o f such LCR’s as a valuable part of 

their recognition campaign portfolio, particularly in relation to media attention.

Section 68 o f  the Industrial Relations Act, 1946 sets out: “(I) The Court, having investigated a trade 
dispute, shall make a recommendation setting forth  its opinion on the merits o f  the dispute and the terms 
on which, in the public interest and with a view to prom oting industrial peace, it should be settled, due 
regard being had to the fairness o f  the sa id  terms to parties concerned, and the prospects o f  the sa id  
terms being acceptable to them. (2) The Court shall communicate a recommendation under this section to 
all the parties to the dispute and to such other persons as the Court thinks fit, and the Court may also 
publish the recommendation in such manner as it thinks fit.
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Other uses o f this section include cases where an employer simply refuses to process / 

progress a case and the union either will not, or is constrained not to, drop the case. 

However, the point here is that a binding route was explicitly established, albeit in the 

language that the union "‘‘undertakes before the investigation to accept the 

recommendation o f  the Court

In relation to cases taken under Section 20(2), the legislation provides for cases where 

‘"‘‘the parties concerned in a trade dispute request the Court to investigate a specified 

issue or issues involved in the dispute and undertake, before the investigation, to accept 

the recommendation o f  the Court" This provided for a situation of joint reference to 

binding arbitration by the Labour Court and has significant relevance in understanding 

the terms o f the two national Social Partner agreements. Sustaining Progress (2003) and 

Towards 2016 (2006), which are dealt with elsewhere in this dissertation.

In addition, to the categorisation set out in the case-taking typology above, we should 

also now add ‘Section 20 cases’ to the Type B category in the typology.

If the period from 1946 to 1969 is undisputedly understood and acknowledged as most 

certainly voluntarist in character and conduct, then the most useful period to select for 

the required study and to apply the test for the voluntarism of the Irish system of 

Industrial Relations should commence in 1969.

Only with the enactment of the Industrial Relations Act, in 1969 did we see the 

introduction, for the first time, of an institution, an industrial relations third party body -  

the Rights Commissioner -  which when selected as a route to remedy, would on appeal, 

involve the acceptance of an outcome which was binding on the appellant.

In addition to the introduction of the Rights Commissioners, legislative provision was at 

the same time made for what became known as ‘Section 20’ cases^V With these two 

1969 innovations we had, for the first in the functioning o f the Irish system, a case 

processing mechanism which by virtue of the selection o f a route to remedy would 

involve in a generalised way, by the voluntary selection of such route, the prior

Industrial Relations Act, 1969: Section 20(1) provides that a disputing party may, ex parte, be heard by 
the Labour Court on the basis that they agree in advance to be bound by the outcome. Section 20(2), 
provides that by the mutual agreement o f  the parties in dispute, the Labour Court can be asked to make a 
recommendation on a matter in which the parties have agreed in advance to accept the outcome.
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requirement to accept arbitration as an eventual outcome in a matter being processed 

through the Office of the Rights Commissioner, or under the provisions o f Section 20.

3.6.2. THE CLOSING OF ‘G A P S ’ IN THE ‘R U L E S’

When behaviours, or navigational opportunities unintended by the authors of the ‘rules’ 

are identified, the ‘gaps’ or unforeseen avenues o f action are invariably closed by the 

rule-makers. Two Irish examples come immediately to mind. The first was in relation to 

the Gouldings Fertilizers strike in Dublin in the mid 1970’s. A redundancy deal was 

negotiated, the majority of unionised workers voted to accept the deal, a minority 

declined and went on (unofficial) strike. The employer initiated unsuccessful High 

Court proceedings to halt the strike on grounds that the majority and the union 

(representing both accepting and rejecting employees) had accepted the terms on offer. 

The dispute was eventually settled with additional terms being offered, but a 

‘navigational’ opportunity had been very publicly highlighted, in that a minority group 

could lawfully step away from a majority decision and initiate, or continue a trade 

dispute. This particular destabilising navigational opportunity remained available for 

well over a decade until the enactment of the Industrial Relations Act, 1990, in which 

such a possibility was specifically precluded.

The second ‘gap’, described as a ‘genuine mistake’, was made in drafting by the 

Department of Enterprise Trade & Employment, in the promulgation of the terms of 

S.I.146 of 2000. The innovative Statutory Instrument was intended -  for the first time in 

Ireland -  to provide individuals with the right to be represented by a trade union in 

matters of Grievance or Discipline ‘on an individual basis’. The term used to describe a 

trade union in the Statutory Instrument was “registered”, as opposed to ‘authorised’ or 

as the ‘holder of a negotiating licence’. The ‘mistake’ might at first glance have seemed 

innocuous, however the Instrument was signed by the Minister in the period in which 

the break-away trade union, ILDA, was attempting to secure recognition from its 

members’ employer, the State owned railway company, lamrod Eireann. ILDA had 

initiated High Court proceedings, was involved in a period of strike, or lock-out 

depending on ones point of view in relation to the propaganda issuing from the different 

sides of the conflict at the time, and was engaged in a very high profile public campaign 

to press their demand for union recognition from the State owned company.
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While ILDA were a ‘registered’ trade union, they did not hold a ‘negotiating licence’,

and as such were not ‘authorised’ to conduct collective bargaining. Had the State owned

employer ‘recognised’ ILDA, its status could have been approved by the employer as an

‘Excepted Body’ to carry on collective bargaining. With the support of the other two

unions in the company, the NBRU and SIPTU from which the ILDA members had

broken away, the employer was determined not to do this. In the middle o f this very
22contentious dispute, ILDA was able to use S.I.146 , availing o f the drafting ‘mistake’ 

and represent its members on an individual basis, including attending the Labour Court. 

This quite embarrassing ‘navigational opportunity’ will be closed by the rule-makers in 

the future, at a time and in a manner most likely to mask the making of the initial 

‘mistake’, perhaps in some omnibus assembly of all the employees rights based Codes 

of Practice, or in some general consolidation of the body o f employment legislation. In 

dealing with ILDA the prospects of an instability was motivating its removal as an actor 

from the Irish industrial relations landscape. The Social Partners’ confidence attaching 

to restoring the stability of the railway company’s status quo satisfactorily, reflects only 

part of Clegg’s comment about a plural society being “stable not static” (1975:310), 

but the resistance by the Social Partners to, and the ultimate suppression o f ILDA, while 

readily conforming with desire for stability, could hardly be described as originating 

from a pluralist disposition.

‘Rule-making’ is obviously intended to influence behaviour and, in industrial relations 

terms, to change practices. There were an unfortunate number o f what were termed ‘one 

man’ strikes during the 70s and 80s. Irish practitioners recall incidents arising in the 

emotional heat o f the immediate post dismissal moments of a work colleague, where 

his/her colleagues (union members) either directly ‘downed tools’ (an unofficial 

dispute), or insisted that their union threaten the employer. Whether such dismissals 

were through lack o f adequate process / procedure on the part o f the employer, or 

emotional solidarity, or sympathy on the part o f work colleagues, it is fair to say that 

Government, employer bodies and senior union Officials all regarded the usually media 

attention grabbing ‘one man strike’ event as unpredictably and expensively disruptive 

and generally bad all round. The Industrial Relations Act, 1990 introduced measures 

removing the immunities from trades unions if initiating a trade dispute in ‘one man’

Statutory Instrument No. 146, o f  2000, Signed into effect on 26th day o f  May 2000, by Harney, M., the 
then Minister for Enterprise, Trade and Employment.
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circumstances, until all the available procedures had been exhausted. The legislative 

‘rule’ change had the desired effect. Practices changed. Thereafter employers -  in 

general -  when encountering collective, colleague or trade union objections to a 

dismissal, referenced the Act, and made efforts to ensure that the ‘procedure’ to be 

employed in such circumstances was the Unfair Dismissals Act, (with a mandatory 

outcome), and nor the Industrial Relations Act (where a LCR could be rejected by a 

workforce, and a trade dispute legitimately initiated).

Following the ‘breakaway’ at the end of the 70s’/early 80s, o f members from their 

former union AGEMOU, into what became UMTTIE, a further ‘gap’ in the ‘rules’ of 

the system was, if  not completely closed, very significantly narrowed. The fledgling 

UMTTIE managed to survive for the then requisite number of months in the face of 

employer, ICTU and AGEMOU resistance, lodged the stipulated amount o f money with 

the High Court, and demonstrated that it had the required number of members, and 

declared its intention to the Minister that it intended to apply for a Negotiating Licence, 

and in which application it succeed. In retrospect, it is reasonable to assume, that the 

‘rule makers’ judged that the three hurdles in the path of a new union obtaining a 

Licence were too low. The Third Schedule to the Industrial Relations Act, 1990, sets 

down, as will be dealt with later in this chapter, the ‘new’ increased ‘waiting period’ 

requirements, higher lodgement amounts, and the larger number of members required 

for a new union to be successful in making application for a Negotiating Licence, 

without which the union is lawfully precluded from carrying on collective bargaining 

with employers in Ireland.

3.7 THE DOM INANT a c t o r ’ s  VIEW

It could be said that this examination of the Irish system of industrial relations is from 

the perspective of an outside observer ‘looking in’ at the system, as opposed to an 

insider ‘looking at’ or ‘out’. Rather than simply accept the traditional description o f the 

Irish system, this research set out to first understand, then explain and then finally either 

confirm the traditionally accepted description, or offer an alternative more appropriate 

description based entirely on actual practice. In adopting this ‘outsiders’ perspective, the 

significant other ‘outside’ viewer of European systems o f industrial relations is the 

European Committee of Social Rights (ECSR). For countries which have ratified the
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European Social Charter (ESC), a set o f ‘fundamental rights’ are required to exist 

within the jurisdiction and to function in practice, as opposed to ‘on paper’ within each 

of the ratifying states. The ECSR is the international supervisory body established to 

ensure conformity with the terms of the Charter. By accessing the ECSR interactions 

with the Irish system, we gain knowledge not only of the principal actor’s (government) 

views but also o f any areas where the ECSR has determined that a state is not in 

conformity with its obligations to ensure the ‘right to organise’ and the ‘right to bargain 

collectively’. Both ‘rights’ represent conditions precedent for voluntarism to be 

described as existing. It is a highly complex set o f interactions, and as will be seen the 

Irish Government have been less than forthcoming, slow to respond, and have engaged 

in a level o f what could be described as deliberate obfuscation. They have been 

supported in this by both IBEC and ICTU.

Each of the main actors, government, employer bodies and trades unions, have obvious 

positions o f partiality in the operation of a system of industrial relations. There are 

complex sets o f interrelated and overlapping interests which vary over time and in 

different issues and circumstances. Government, as employer, as legislator and in 

political candidate electoral status, has multiple positions as an actor in the system. 

Unions can have a presence in the enterprises o f competing companies and represent 

members in both sides o f a private versus public enterprise debate and/or competition. 

Employers and unions can have both converging and diverging positions in respect of 

the marmer o f levying and dispersing national tax revenues. At a ‘national’ level 

Government, employer representatives and union leaders have common cause in their 

preferences for stability and predictability in the operation and functioning of industrial 

relations. Governments, in Western liberal democracies, tend to prefer not to be a ‘front 

line’ participant in industrial relations disputes for constituency and electoral reasons. 

Employer bodies -  as demonstrated through the articulation of their agendas in 

successive Irish national Social Partner agreements since 1987 -  place a premium on 

order, reliability, cost predictability in respect of wage formation, moderation both in 

wage increases and individual employee rights legislation, and an increasing 

requirement for, and an ability to achieve, flexibility in employee responses to market 

driven needs to change processes or work practices.

By virtue o f the superior resources, its scale as employer, its budgetary powers and its 

legislative functions. Government is the dominant actor in the system. The moderating /
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navigation role played by the most significant actor particularly in the recent conduct of 

Irish Social Partnership must be acknowledged. Government’s additional role as the 

transposer o f European Directives into Irish Law adds a further lever and additional 

powerful tool to its already quite extensive influence kit. As a ratifying member of the 

Council o f Europe and as rapporteur to the European Committee of Social Rights on the 

availability of those rights, in practice, in Ireland, Government provides us with access 

to the authorative description of the Irish system, set against the benchmark of an 

international charter of rights in systems of industrial relations. Not only is the reporting 

set against the standards determined as minimum and contained in the European Social 

Charter, but we have unusual, although not widely referenced access, to the process by 

an external body of holding the most dominant actor in the system to account for their 

stewardship of the conduct of system.

In the course o f this research project we obtained the ‘official’ description o f the 

system. We found strong conformity with the Government’s description from the other 

national Social Partners. All of the main actors concur in their described view of the 

system. During the course of examining the Reports by the Irish Government to the 

European Committee of Social Rights we had the opportunity o f examining the ‘debate’ 

between the Government of Ireland and the European Committee o f Social Rights, 

which has held that Ireland is in breach of Articles 5 and 6 of the European Charter. The 

content and language of the ‘debate’ has shed further light on the nature of the Irish 

system.

Before exploring this official Government position and the protracted debate between 

the ECSR and the DETE, we need to note for the reader a number o f key issues in 

relation to Articles 5 and 6. Article 5 sets out ^'the right o f  workers to organise ”, and 

Article 6 requires “the right o f  workers to bargain collectively”. They represent the 

bedrock o f the conduct of industrial relations. Ireland has been found not to be in 

conformity with these articles of fundamental rights in relation to the operation of 

‘closed shops’, as well as in the national licensing system with which unions must 

comply.

In relation to the right to organise we have identified three key issues which when taken 

together have had only partial visibility both in Strasbourg and in Ireland. They are:
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• the formation of unions; it is to all intents and practical purposes not possible to 

establish a ‘new’ union in Ireland. In this the national Social Partners have a common 

policy. This ‘policy’, and the legislation requiring unions to obtain a ‘negotiating 

licence’ contravenes Article 5 of the European Social Charter. The defence o f the 

position by Government and IBEC has left the European Committee o f Social Rights 

entirely unsatisfied

• ‘excepted bodies’: this insufficiently understood single-employment entity first 

identified in a 1941 piece o f legislation, has been used by ICTU to mislead seriously the 

European Committee o f Social Rights in the matter of the licensing o f trades unions. 

ICTU has informed the European Committee o f Social Rights that such ‘excepted 

bodies’ who do not require a ‘negotiating license’ can “represent members in 

negotiations". What ICTU failed to point out to the European Committee of Social 

Rights was that such a function required the intended employer to consent, in just the 

same way as trade unions in Ireland have to receive ‘the gift’ o f recognition from the 

employer with whom they wish to negotiate.

• ICTU inter-union transfer rules: when a group o f workers join an existing 

‘licensed’ trade union, they effectively become prisoners -  if  they remain unionised -  of 

the union which they join. Should for whatever reason, the workers decide they wish to 

leave and join another (ICTU affiliated) union, they must first ask the union they wish 

to leave for permission to depart. In the modem service sector that’s like having to ask 

permission of one major retailer where you have shopped for years, to take your custom 

to the newly opened competitor, down the road.

In summary, it is virtually impossible to start a union, the ability o f a non-union 

‘excepted body’ to conduct collective bargaining requires the employers consent, and if 

a worker joins one of the existing unions, ICTU Rules make the path to an alternative 

choice extremely onerous and costly.

In relation to the right to bargain collectively we have identified three key issues which 

when taken together have also had only partial visibility both in Strasbourg and in 

Ireland. They are:

• whether the operation o f the institution o f national Social Partnership can be used 

interchangeably with collective bargaining, or whether they are different things 

altogether.
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• the conduct of industrial case-taking in Ireland

• ‘Sustaining Progress’, I and II: the provisions regarding ‘normal ongoing 

change’, and the ‘binding arbitration’ clauses.

There is substantial evidence that the conduct of industrial relations case-taking in 

Ireland renders the traditional description of ‘voluntarism’ inappropriate to attach to the 

Irish system as an explanation and overview of its operation.

When one adds the national ‘binding arbitration’ clauses first inserted into the 

Sustaining Progress national Social Partner agreement to the evidence of case-taking, it 

would seem that the Social Partners have determined that the uncertainty o f workers 

entitled to decide democratically on negotiated outcomes was no longer acceptable. It 

can be argued that the trades unions accepted this employer / Government agenda item 

in exchange for other / wider policy input rights on the national social and economic 

landscape, during a period of declining union density. Whether this is true, or 

otherwise, the removal o f the key component of collective bargaining -  the element of 

some level o f pressure -  renders what has emerged on the national landscape as 

bargained corporatism, not collective bargaining.

The European Committee of Social Rights has determined that Ireland is not in 

conformity with Articles 5 and 6 of the European Social Charter. The debates between 

the Department of Enterprise, Trade and Employment and the European Committee of 

Social Rights are hugely informative about our industrial relations system. The 

Department says that the European Committee of Social Rights basically 

misunderstands what is going on in Ireland, yet the Department is its source of 

information. Neither IBEC nor ICTU make submissions in respect o f their interest 

groups. This is particularly surprising when considering the trade union agenda.

If the lens through which to view the Irish situation being offered by DETE to the 

European Committee of Social Rights is the historic ‘voluntarist’ one, then is it 

surprising that the European Committee of Social Rights has had difficulties in coming 

to terms with what look to them like stand-alone breaches of the Charter? If DETE 

continues to assert that national Social Partnership’ is collective bargaining, then the 

European Committee of Social Rights will continue to fail to fully comprehend the
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definition recently offered by a Senior Civil Servant^^ o f ‘partnership’ and its affects on 

the Irish industrial relations landscape: “I t ’s about power ... i t ’s a social capital 

network where, when one party has discretion, they can chose to exercise it in favour 

o f another. ”

Has the continuation of a reasonably comfortable status quo and ‘Social Partnership’ in 

Ireland influenced the way vested interest organisations respond to their obligations to 

ensure the attainment o f the fundamental rights enshrined in the European Social 

Charter? Has the European Committee of Social Rights been given information they 

are defmitionally unable to digest, or is the landscape being clouded?

3.7.1. HOW THE GOVERNMENT OF IRELAND DESCRIBES THE IRISH SYSTEM OF INDUSTRIAL 
RELATIONS.

Ireland ratified the European Social Charter (ESC) on October 1964 and signed and 

ratified the Revised European Social Charter (RESC) on 4̂ ’’ November 2000. The RESC 

entered into force in Ireland with effect from 1®' January 2001.

The Charter, dravm up by the Council of Europe, is an expression of a framework of 

reasonably explicit guarantees in the areas of human rights and fundamental freedoms 

within the jurisdiction of members of the Council of Europe. Any European state can 

become a member o f the Council o f Europe provided that the state accepts the principle 

of the rule o f law and guarantees human rights and fundamental freedoms to everyone 

under its jurisdiction.

The Strasbourg based governing body o f the Council o f Europe was required, under 

Article 25 o f the ESC to establish a European Committee of Social Rights (ECSR, 

formerly called the Committee of Independent Experts)^"* whose function is to assess 

and judge the conformity o f the law and practice in the ratifying European states with 

the Articles of fundamental rights laid down in the Charter. The governments of 

member states, on ratification take on an obligation to submit formal and regular reports

“  Kelly, P. November 2005. Assistant Secretary in charge o f  Public Service Modernisation and Social 
Partnership (Pay and Industrial Relations) in the Department o f  the Taoiseach. Lecture to TCD Industrial 
Relations students. Dublin.

In September 2001, Professor o f  Law, Gerard Quinn (NUI Galway) was elected for a six year term to 
the ECSR. Ireland had not been represented on the Committee since 1972. Professor Quinn has 
experience with the Commission o f  Human Rights and with the Office o f  the UN High Commissioner for 
Human Rights.
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for examination by the ECSR on conformity with the Articles of the ESC, to which the 

state had subscribed on being admitted to the Council o f Europe.

Individuals within the jurisdiction o f states who are members o f the Council of Europe, 

therefore, have a set of expectations o f minimum treatment, rights and opportunities 

formally laid down. Some of the Articles of the RESC have been designated ‘core’, and 

in summary they are:

Article: 1 - the right to work
5 - the right to organise
6 - the right to bargain collectively
1 - prohibition on the employment o f  children under the age o f  15

years and the right o f  young persons between 15 and 18 years to 
appropriate work conditions

12 - the right to social security
13 - the right to social assistance
16 - the rights o f  the family
19 - the rights o f  migrants
20 - the right to equal opportunities and equal treatment in matters o f

employment and occupation without gender discrimination.

Ireland has accepted and ratified all of these core Articles. On the signing of the RESC 

in November 2000, Ireland also accepted and signed the Collective Complaints Protocol 

(CCP) which had been adopted by the Committee o f Ministers o f the Council of Europe 

on 9*'̂  November 1995 (entering into force on 1̂ ‘ July 1998). The aim of the CCP, in 

providing for a system of collective complaints, was to improve the effectiveness o f the 

system of supervision of ESC conformity and compliance, in addition to the already 

established process of examining the governmental reports from member states. Set out 

in Appendix I is a high level overview and description, published by the Council in 

December 1997, of the operation of the various reporting and supervisory ftinctions in 

the Council o f Europe’s oversight of the Charter provisions among its member states.

This provides a means to examine fully the formal and ‘official’ descriptions o f aspects 

of the Irish industrial relations system on which this dissertation is focused, from the 

perspective o f Government. It is also extremely informative to examine the language 

used by Ireland in offering its reports to the ECSR. The review of Irish governmental 

reports to the Council of Europe - ECSR, permits significant access to the ‘discussion’ 

between Ireland and the ECSR on the standards expected o f ratifying states, and to 

evaluate the degree to which Ireland is held to be in compliance. We are also provided 

with the reasoning behind the ECSR’s determinations of Irish non-compliance. In
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particular we are most interested in Articles 5 and 6, namely the ‘right to organise ’ and 

the right to ‘bargain collectively since the Charter has determined that they are rights - 

fundamental -  in a voluntarist system of industrial relations. In respect of both Articles, 

the Council of Europe - ECSR has determined that, at the time o f writing this 

dissertation, Ireland has been held not to be in conformity of these Articles of the 

Charter. At this point we should refer to the Articles themselves (extracts; Appendix II)

In relation to both Articles 5 and 6, Part I o f the Charter requires governments to 

“accept as the aim o f  their policy, to be pursued by all appropriate means” the 

“attainment o f  conditions” in which the Articles “may be effectively realised” (RESC 

1996). Clearly, the language in the Charter is not just about laws, stated intentions or 

well-meaning descriptions, but actual behaviour, experienced outcomes and the 

realisation of the enshrined rights in day-to day practice in the ratifying states. It is 

insufficient -  within the meaning of the Charter -  to assert that the laws passed by a 

national legislature conform with the fundamental rights set out in the RESC. 

Experience and practices within the jurisdiction must actually function so that the rights 

enshrined within the articles are realised. Article 5 intends that “all workers and 

employers have the right to freedom o f  association in national or international 

organisations fo r  the protection o f  their economic and social interests”. Article 6 

intends that all workers and employers “have the right to bargain collectively ” (RESC 

1996).

It is worthwhile reprinting here the full text of both Articles for a complete 

understanding o f government’s obligations:

Article 5:

The right to organise

With a view to ensuring or promoting the freedom  of worl<ers and 
em ployers  to form local, national or international organisations for the  
protection of their econom ic  and social in terests  and to join th ose  
organisations, the  Parties undertake that national law shall not be such as  
to impair, nor shall it be so  applied as  to impair, this freedom . The ex ten t  to 
which th e  gu aran tees  provided for in this article shall apply to the police 
shall be determ ined by national laws or regulations. The principle governing  
th e  application to the m em b ers  of the armed forces of th e s e  gu aran tees  
and the ex ten t to which they  shall apply to persons in this category  shall 
equally be determ ined by national laws or regulations.

Article 6:
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The right to  bargain collectively

With a view to ensuring th e  effective ex erc ise  of th e  right to bargain  
collectively, the  Parties undertake:

1. to pronnote joint consultation b etw een  workers and em ployers;
2. to prom ote, w here n ecessary  and appropriate, machinery for voluntary

negotiations b etw een  em ployers or em ployers' organisations and workers'
organisations, with a view to the regulation of term s and conditions of
em p lo y m en t by m ea n s  of collective ag reem en ts;

3. to promote the estab lishm en t and u se  of appropriate machinery for 
conciliation and voluntary arbitration for th e  se t t lem e n t  of labour d isputes;  
and recognise:

4. th e  right of workers and em ployers to collective action in c a s e s  of conflicts of 
interest, including the right to strike, subject to obligations that might arise  
out of collective a g re em e n ts  previously entered  into.

On the occasion of the signing and ratification of the RESC by the Government of 

Ireland, the Minister for Labour Affairs, Mr. Tom Kitt T.D., said that "signature o f  the 

Revised European Charter and Collective Complaints Protocol by Ireland is further 

evidence o f  our on-going commitment to achieving the highest international standards 

in relation to social and economic rights” (Kitt 2000:1). Yet at that time, and for some 

significant period before, Ireland was held not to be in conformity in 12 instances, of 

which three are in the subject area of this dissertation, i.e. Articles 5, 6§2 and 6§4.

Reviewing the last series of Government Reports shows protracted sequences of 

exchanges in which the ECSR and the Department o f Enterprise, Trade and 

Employment (DETE) on behalf of the Irish Government, have been politely trading 

opinions concerning possible determinations of ‘non-conformity’ (generally after some 

number of requests for additional information and further clarification) and rebuttals, 

occasionally accompanied by suggestions that the ECSR is in some way confused, or in 

some way “misunderstood the situation” in Ireland (ESC#I6 1996:81) for example.

These exchanges between DETE and ECSR have, in recent times, become more and 

more difficult for DETE. Indeed, in March 2004, the Government o f Ireland added a 

“Supplementary Note” to the ECSR -  First Report “In respect o f the Proposed 

Resolution against Ireland by the Council of Ministers of the Council of Europe 

regarding Articles 5 and 6 of the European Social Charter”.

From the exchanges in the ESC Reports, it is quite clear that the ECSR has been trying 

to secure responses from the Irish government, using a variety o f reporting devices to 

elicit, extract and more fully come to terms with the operation o f the Irish system of
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industrial relations, viewed through the lens o f Articles 5 and 6. What is also very clear, 

on the basis o f what DETE have provided thus far, is that the ECSR remains unsatisfied 

in respect o f the information it has received and had determined three instances o f  non

conformity with Articles 5 and 6. This research project will point to the conclusion that, 

even in respect o f  the information DETE has already provided, the ECSR may well 

have grounds to be confused.

Article 5 states that “national law shall not be such as to impair, nor shall it be so 

applied as to impair" ..."the freedom of workers and employers to form local, 

national or international organisations for the protection of their economic and 

social interests and to join those organisations" (RESC 1996:4).

Ireland has been held to be in breach o f this Article, essentially on grounds that:

(a) Irish legislation stipulates that in the formation o f trades unions, unions are required 

to obtain a ‘licence’ from the Minister for Enterprise, Trade & Employment to carry 

out their intentions o f  seeking to represent the members o f the union;

( b) ‘ closed shops’ continue to be operated in Ireland, and

(c) there is insufficient protection o f workers from dismissal on the ground o f  trade 

union membership.

The report from the Government o f Ireland to the ECSR on which these determinations 

were made was submitted in May 2003.

The ECSR noted that there had been “no change to the situation either in law or in 

practice in order to remedy the violation and that the Irish Government does not 

commit itself to bringing the situation into conformity with Article 5 o f  the Revised 

Charter’’ (RESC, ECSR Conclusions 2004: 8). The ECSR reached this conclusion on 

the grounds that:

certain closed shop practices are permitted in law. Such practices violate the 

right to freedom of association;

-  the negotiation license system  impairs the right to freedom of association 

since the criteria for obtaining a license are excessive  and trade unions that 

are unable to fulfil them suffer very significant limitation to the scope of their 

activities;

-  national law does not fully protect workers against dismissal on the ground 

of trade union membership or activities." (ESC-R, ECSR Conclusions 2004: 

8).
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Among other things Article 6 states in 6§2 that "appropriate macliinery for voluntary 

negotiations between employers or employers' organisations and workers' 

organisations, with a view to the regulation of term s and conditions of em ploym ent 

by means of collective agreem ents" must be promoted by ratifying states, and in 6§4 

that the rights o f "workers and employers to collective action in cases of conflicts of 

interest, including the right to strike, subject to obligations that might arise out of 

collective agreem ents previously entered into" must be recognised (RESC 1996:4).

The ECSR reached the conclusion following the Irish Government’s May 2003 Report 

that in respect o f 6§2: "The Irish report states that there has been no change in the  

situation either in law or in practice remedying the breach of Article 6§2 of the 

Revised Charter (the situation is described In details in Conclusions X IV -1 , pp. 4 1 3 -  

4 1 5 ). The Irish Governm ent provides no information as to w hether or not it intends 

to bring the situation into conformity with Article 6§2. The report provides no new  

information on the percentage of workers covered by collective agreem ents or on 

the modifications made to the negotiation and settlem ent of disputes procedures. 

The Com m ittee concludes that the situation of Ireland is not in conformity with  

Article 6§2  of the Revised Charter on the ground that conditions for obtaining a 

negotiation license are excessive and are such as to infringe the right to bargain  

collectively" (RESC, ECSR Conclusions 2004:9).

In relation to Article 6§4, the ECSR concluded that "The Irish report states that there  

has been no change in the situation either in law or in practice remedying the  

breach of Article 6§4  of the Revised Charter (the situation is described in details in 

Addendum to Conclusions XV-1, p. 2 6 -2 7 ). The Irish Governm ent provides no 

information as to whether or not it intends to bring the situation into conformity 

with Article 6§4.

The Com m ittee concludes that the situation of Ireland is not in conformity with  

Article 6§4 of the Revised Charter on the grounds that:

-  only authorized trade unions, i.e. trade unions who hold a negotiation license, their 

officials and members are granted immunity from civil liability in the event o f a 

strike;

-  under the Unfair Dismissals Act, an em ployer may dismiss all employees for 

taking part in a strike. The dismissal of a striking employee will only be unfair if 

the em ployer dismisses certain employees or selectively rehires certain  

employees (RESC, ECSR Conclusions 2004:9-10).

107



We will return in more detail to these particular issues as well as the other areas of 

rights covered by Articles 5 and 6, where the discussions between DETE and ECSR 

actually led to conclusions of conformity being reached by ECSR. In the interim, we 

shall raise a number o f issues.

Each report prepared by DETE, on behalf of the Government of Ireland, is prefaced by 

the announcement that copies of the Report have been provided to both IBEC and 

ICTU. Article 23 §1 of the ESC obliges’ Contracting Parties’ to communicate copies of 

its reports to ... "such o f  its national organisations as are members o f  the international 

organisations o f  employers and trade unions... ” and Article 23 §2 requires Contracting 

Parties to forward to the Secretary-General any comments received from them on the 

reports (ESC# 16:4). DETE usually added to that section o f their reports that “It is not 

yet known whether they will make any comments on the report or request that such are 

relayed to the Secretary-General" (ESC# 16:4).

In fact neither IBEC nor ICTU have ever commented on, or suggested alternative 

explanations, answers or opinions to the questions raised by the ECSR, or offered any 

other analysis in or about the operation of the Irish system o f industrial relations, or any 

aspects which have raised the attention of the ECSR. ‘‘‘'There has been no challenge to 

our reports to the Committee (ECSR)”^̂ . Since the Reports prepared by DETE represent 

the ‘official’ descriptions of the operation of the Irish system of industrial relations, and 

the two other main and best informed actors occupying front row seats, have concurred 

with what has been forwarded to Strasbourg, we must take it that these Reports 

represent the definitive and ‘correct’ view of the Irish system, at least from the 

perspective of the three main vested interest parties, i.e. Government, the employers and 

the national trade union centre -  the ^national Social Partners

Whether this reporting to the ECSR is consistent with the operational facts and actual 

behaviours, experienced outcomes and the realisation of the enshrined rights in day-to 

day practice, or represent something more closely aligned to a ‘preferred’ vested interest 

description of the Irish system for ‘outside’, culturally distant, or ‘foreign’ consumption, 

certainly needs more thorough examination.

McDonnell, John B., International Desk, Employment Rights Section, Department o f  Enterprise, Trade 
& Employment. Interview, 7* November 2005.
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If the “attainment o f  conditions” in which the Articles “may be effectively realised” 

(RESC 1996) were to be included in the focus o f the Reports to the ECSR, then the 

responses to questions posed by the ECSR might have been / have to be handled 

differently. This research will examine factually the day to day practices and actual 

behaviour(s) of the industrial relations ‘actors’ within the Irish system, as opposed to 

simply accepting and repeating an historically accepted description o f the Irish system.

The Government of Ireland Reports to the Council o f Europe (accepted by IBEC and 

ICTU) are all based on, and recite the assertion that the Irish system is voluntarist in 

nature and character. “The principle o f  voluntary negotiations is fundamental to the 

Irish system o f industrial relations. The system assumes freedom fo r  workers to 

organise and to bargain with the employer, while the State provides legislative and 

institutional supports” (ESC#14:44). Further that '’’'The terms and conditions o f  

employment o f the majority o f  workers are governed by collective agreements arrived at 

through the process o f  collective bargaining at local level between employers or 

employers' associations and trade unions” (ESC# 14:44). Additionally, “Legislation 

provides a floor o f  rights, which may be improved upon by collective bargaining on 

matters such as hours o f  work, minimum notice, dismissal and holidays” (ESC#14:45). 

In relation to the legislative “floor o f  rights” and ‘negotiated improvements’ assertion, 

experience and evidence points to this being more valid in the legislation-lighter 1970s 

than it is today. Unions in the early years o f this century have been far more occupied 

than a generation ago with the application of the standards stipulated by an increasing 

volume of individual rights legislation, as opposed to securing negotiated 

improvements.

DETE’s overall descriptions of the operation o f the Irish system fit very comfortably 

with the traditional definition of a system of industrial relations which can accurately be 

termed and understood as being voluntarist in nature (Dunlop, 1958:17, Poole, 1984:27, 

Hillary 1994:9, Roche, 1994:146, Gunnigle, 1999:73, Salamon, 2000:85, and Wallace, 

2004:71). “The basic approach to industrial relations in Ireland is one o f  voluntarism, 

whereby the law will not seek to impose a solution on the parties to a dispute but will, 

where appropriate, assist them in arriving at a solution ” (RESC#1:73).

The First Report on the Implementation of the RESC in March 2004, goes on to point 

out that “There has been a consensus that the terms and conditions o f  employment o f

109



workers shall, in general, be determined by the collective bargaining process between 

an employer or employers’ association and one or more trade unions or sta ff 

associations. This process can cover the entire range o f  issues arising from  the 

employment relationship ”  (RESC#1:73).

We will examine industrial relations practice and behaviour in the Irish system over the 

last generation and will establish whether the March 2004 assertion by DETE to the 

Council o f Europe -  ECSR that “collective bargaining has been, and continues to be, 

the primary driver in regulating the employment relationship" (RESC#1:73) is in fact 

an accurate depiction o f the Irish system. By implication therefore, the basis for, and 

thrust o f DETE’s reporting to the Council o f Europe -  ECSR, will first be examined in 

this context and then questioned.

3.7.2. LEVELS OF ANALYSIS

The RESC contemplates the operation of national systems in a modem European 

context such that the fundamental rights o f citizens, required for a national jurisdiction 

to be regarded as being in conformity with the attainment of the conditions, are actually 

capable of being effectively realised within national systems in ratifying nations. 

Inevitably therefore differing levels o f analysis are being prompted;

I Firstly, at the level of the system or ratifying national jurisdiction, a

number o f systemic questions arise. Are the national Laws such that they clearly 

uphold and seek to promote these expressed fundamental rights? Is the process of 

achieving or attaining the rights fully operative and widely accessible in practice? 

Are the activities and behaviours of all those involved in the use and conduct of 

the procedures fully consistent with the effective realisation by the citizenry of 

those fundamental rights? Are the behaviours of significant / national non

governmental organisations or agencies within the system fully supportive of 

conformity in practice? Are the day-to day policies or practices o f Government, 

national organisations and agencies in any way rendering difficult the attainment 

of the fundamental rights? Are there mechanisms to establish whether the 

citizenry are in any way inhibited in availing o f suitable procedural routes to 

remedy (from the perspective o f the citizenry)? Should the behaviour o f any
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significant national organisation or agency be found not to be fully supportive of 

conformity with the ESC, has the national legislature the opportunity to scrutinise, 

challenge and enact corrective legislation in such cases?

II Secondly, at the level at which the citizenry experience the attainment of 

those rights one needs to comprehend the conduct of case-taking within the 

procedures and practices of the system; the outcomes experienced by those 

citizens covered by the system or required to use its procedures, what such 

procedural effects have on their behaviour and practice; and consequently the 

actual realisation of the enshrined rights intended by the Charter, or otherwise as 

the case may be. Any ‘costs’ in terms of time, effort, expense and disturbance or 

reputation in availing of routes to remedy should also be regarded as influential in 

any consideration of the ‘effective realisation’ or attainment of such fundamental 

rights as the ESC set forth.

So we have two levels of analysis and, as far as the ECSR is concerned, it is the national 

governments within the democracies ratifying the RESC, who report to the ECSR on 

the condition o f both levels. When the reporting and supervision system was devised, it 

was established in Article 23 §1 that Contracting Parties communicate copies o f its 

reports to “ ...such o f  its national organisations as are members o f  the international 

organisations o f  employers and trade unions... ” . So, a minimum system of some level 

of national checks and balances was written in to the operation of the reporting and 

supervisory mechanisms. As referred to earlier, neither IBEC nor ICTU have ever made 

a formal submission or commented on a Governmental report to the ECSR.

Both IBEC and ICTU are considered as influential and ‘significant national 

organisations’ within the set of questions referred to in Level 1, above. They are also 

two of the three main Social Partners within the national social partner institution of 

tripartite, or bargained corporatist system of national economic and social policy 

formation in Ireland. As Social Partners IBEC, ICTU and Government have sets of 

common and conflicting self-interests in their position(s) and influence in, and views on 

the Level I systems analysis. Theoretically, trade union members have their unions to 

reflect and report to the ESRC for them on the adequacy of the operation of the system 

in upholding the fundamental rights set out in the RESC.



The Government o f Ireland describes itself as being a ‘committed member’ o f the 

Council of Europe, and is therefore in a strange and uncomfortable position being 

described as being in breach of its international obligations. Yet Ireland has been held to 

be in breach o f Articles 5 and 6, by the ECSR for some considerable time. The defence, 

if it could be described as such, for both being in breach and being internationally 

embarrassed, seems to be a belief among Irish Government representatives that the 

ECSR have based their conclusions on some misunderstanding of the Irish situation. 

That alleged misunderstanding arises from the information provided by the Government 

itself through the regular reporting mechanism (see Appendix I) and supported by cross

table discussions / explanations given by Government officials.

The situation is clearly unacceptable. If the defence against maintaining unacceptable 

provisions and laws held to be contrary to the RESC, is an accusation that the ECSR 

fails to understand the Irish situation, then complete disclosure would seem to be 

required. If the response to what the Government believes has been full disclosure are 

formal Resolutions o f non-compliance, then the responsibility rests with the ratifying 

nation state to address the ECSR’s requirements. Having reviewed the Government of 

Ireland ESC and RESC Reports, there would appear to be some fundamental 

definitional issues underpinning the alleged confusion.

Among the layers of definitional misunderstanding, amid the pervasive effects of the 

Irish national Social Partner form of bargained corporatism during a period of the 

enactment o f increasingly rights-based employment legislation, one of the main 

questions is whether national Social Partnership is collective bargaining within the 

meaning o f the Charter. In addressing the question, what needs to be identified when 

seeking to fully answer the question is to set out the level of analysis on which the 

components of the answer are constructed.

3.7.3. NON-CONFORM ITY WITH THE RESC

In relation to the ECSR finding of non-conformity arising from the continuing operation 

of ‘closed shops’ in Ireland, the position of the Irish Government, as recent as their 

reporting to the 104* Meeting of the Governmental Committee of the RESC on 20'*’ 

May 2003, was to assert that as far as the ‘closed shop’ issue was concerned, the
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Government’s approach to industrial relations was voluntarist and precluded a high 

level of state intervention. Further, Government did not want to impose restrictions on 

trade unions, pointing to a ‘let sleeping dogs lie’ evaluation which expected that the 

issue would be resolved over time. Additionally, the ‘if it ain’t broke don’t fix it’ advice 

was offered against changing the ‘closed shop’ position as opposed to being excessively 

tidy at the expense of an effective industrial relations system.

DETE set out the position of Ireland in respect of Article 6§2 for the period up to 31 '̂ 

December 1993 asserting that “the principle o f  voluntary negotiations is fundamental to 

the Irish system o f  industrial relations. The system assumes freedom fo r  workers to 

organise and to bargain with the employer, while the State provides legislative and 

institutional supports" (ESC# 14:44). DETE had not changed this description ten years 

later when reporting to the meeting of the 104”’ Meeting of the Governmental 

Committee of the RESC on 20'^ May 2003. The Government position sounded 

supportive of unions who needed to have sufficient membership and finance to be 

viable, and to prevent fragmentation, subversions and (left-wing) takeovers of smaller 

or vulnerable unions. Government asserted that the licensing system had contributed to 

stability, the economic well-being of the country, and the general manageability o f the 

system.

The licensing system requires “authorised trade unions ” to hold a “negotiating license 

before they can engage in collective bargaining on pay and working conditions” 

(Wallace, et al 2004:126). Unions are first required to ‘register’ their existence and rules 

with the Registrar of Friendly Societies, before making application for a negotiating 

licence.

After Registration, Union’s are required to fulfil the licensing conditions under the 

following headings:

• Notification: unions must notify the Minister for Enterprise, Trade and Employment 

and the ICTU at least 18 months before applying for a licence;

• Membership: unions must have a minimum of 1,000 members at application;

• Financial Deposit: Deposited with the High Court for the 18 months prior to the date 

of application. Fixed in Schedule 3, o f the Industrial Relations Act, 1990 (converted 

in to €uro):
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Members €

25.395

25.395 + €1,016 for each extra 300, > 2,000 

35,553 + €1,016 for each extra 500 > 5,000 

45,711 + €1,016 for each extra 1,000 > 10,000 

55,868 + €1,016 for each extra 1,000 > 20,000

up to a max. of 76,184 

UK headquartered trade unions have additional regulations with which they are required

up to 2,000 

between 2,000 and 5,000 

between 5,000 and 10,000 

between 10,000 and 20,000 

20,000 plus

to comply.

So, ‘new’ or start-up unions have to have at least €25k deposit (presumably collected 

from members), survive for 18 months without the ability to negotiate for the members 

who contributed the deposit, and hope that when the head count is conducted at the end 

of the waiting period, that the members will still be there, waiting patiently. That is of 

course, before the newly licensed union sets out to secure ‘recognition’ from the 

employer(s) in whose firm(s) the employees first felt the need to form the union -  which 

of course assumes that the employer(s) remained inactive during the 18 month 

‘notification’ interval. The alternative for workers who, for whatever reason, feel the 

need to join a union is to pick an existing / established union. Recently (2002 / 2003), 

the licensing system of trades union was brought into focus in the ILDA dispute with 

lamrod Eireann whose members ‘broke-away’ (resigned) from the rail company’s 

recognised unions, SIPTU (an ICTU affiliate) and the NBRU (not an ICTU affiliate).

The ICTU were informed the day before the Meeting o f the Governmental Committee 

of the ESC on 20**̂  May 2003 by DETE of the seriousness of the agenda item on 

Ireland’s non-compliance with Articles 5 and 6. The likelihood of a formal 

Recommendation to the Committee of Ministers on Ireland’s non-compliance with the 

RESC would appear to have been pointed out to the ICTU. The ICTU General Secretary 

wrote a four page letter to the DGII -  Directorate General o f Human Rights pleading 

ignorance of the possibility o f any proposal with such major implications emerging until 

the day before the scheduled meeting.

The General Secretary pleaded a number of issues in defence of leaving the present 

offending areas alone:

• the national social partnership process, and what he termed as its “delicate process'".
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• “serious implications for the operation o f the voluntary collective bargaining 

system in Ireland”

• the "‘’negative impact on the existing Social Partnership balance ”

• a “very negative impact on the free collective bargaining system in Ireland"

• the lack of “any consultation or opportunity to input into the decision-making 

process”

• that it would have negative impact on and would weaken “Trade Union 

organisation in Ireland”

• have the effect of “strengthening the legal framework available to employers to 

protect their right to refuse to participate in collective bargaining with Trade 

Unions ”

• the Irish non-compliance with Articles 5 and 6 “should not be addressed in isolation 

from the broad issue o f the right o f Trade Union members to have their economic 

and social interests protected by their Union, through the process o f collective 

bargaining with their employers ”

• such a change in law “would outlaw agreements between Trade Unions and 

Employers on so-called ‘closed shops ’ by protecting the negative right not to join a 

Trade Union without protecting the positive right o f union members to bargain 

collectively ”

• “The existing situation in Ireland where employers are free to refuse to participate 

in collective bargaining with unions and thereby to veto and restrict the rights o f 

union members to protect their economic and social rights has not been 

considered. ”

• the “absence o f any demand by workers or employers for change ”

• the “legal arrangements being examined cannot be said to impose any real 

restriction in the area offreedom o f association ”

In short the ICTU took out the kitchen sink in defence of the status quo, and indicated 

virtually that the entire Irish Industrial Relations System and national Social Partnership 

edifice would tumble. As regards the assertion of the “absence o f any demand by 

workers or employers for change” (Begg 2003:3), employees of Aer Lingus, the 

national Airline, who were employed as Cabin Crews had sought to change unions. 

Their recent experience in attempting to have a different union negotiate on their behalf, 

and the subsequent / consequent change in the ICTU’s inter-union transfer of member 

rules probably -  in their own right -  constitute a breach of the Cabin Crews
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constitutional rights, as well as seeing national non-governmental organisations acting 

to frustrate workers rights under the RESC.

The additional case in defence of maintaining the current non-ECSR compliant Irish 

situation made by the ICTU General Secretary stated that “effectively the freedom o f  a 

worker to jo in  a Union fo r  the purposes o f  representation by the Union on his or her 

behalf with the employer and to engage in collective bargaining on his or her behalf is 

not adequately protected in Irish law. ” (Begg 2003:2) While the ‘hint’ of a compromise 

would seem to be in the background here (i.e. the removal of the ‘closed shop’ to be 

accompanied by a statutory right to union recognition), the General Secretary seemed to 

have missed the point in respect of selecting a union o f one’s choice. He cites “the 

freedom o f  a worker to jo in  a Union fo r  the purposes o f  representation” (Begg, 2003:3) 

but -  it would seem -  only a union which currently exists and holds a negotiating 

licence.

The trade union licensing system operating in Ireland also fails the conformity 

requirements of Article 5. In relation to the requirements in Ireland for a union to hold a 

negotiating licence, the ICTU General Secretary points out that “the provisions 

contained in legislation impose no effective limitations on the right to free association ” 

(Begg 2003:3). He pointed out in support of this contention that “The Minister has no 

discretion in the matter o f  granting a licence. Every registered trade union must be 

awarded a licence where it has the requisite number o f  members and deposit”. He 

argues that “a negotiating licence is intended fo r  unions seeking to represent worker(s) 

in different employments. Any union that only negotiates with a single employer is 

granted ‘excepted body ’ status under law, which means that it is not required to obtain 

a negotiation licence in order to represent its members in negotiations ”.

In relation to Begg’s assertion in relation to ‘excepted body’ status, he could possibly 

have been forgiven for being wrong in his belief that representation requests by a union 

on behalf of workers in a single employment would be “granted ‘excepted body’ 

status ” prior to the date o f the Judgement by the Supreme Court delivered in January 

2001 by Justice Fennelly (Ireland: Supreme Court 145 & 150 / 2000). Such a case had 

not been taken before. However, Begg’s letter to DG-II post-dates Fermelly.
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After the Fennelly judgement in what became known as the ‘ILDA Case’, no senior 

Irish trade union official could have retained the erroneous belief that a small union in a 

single employment who did "not wish to jo in  a large outside union but whose numbers 

were too small to raise and maintain what in 1941 was a very substantial deposit o f  

£1,000 which was required for the purposes o f  getting a negotiating license ” would be 

“granted ‘excepted body’ status”. Section 6(3)(h) of the Trade Union Act, 1941 (as 

amended by Section (2) of the Trade Union Act, 1942) deals with ‘excepted bodies’. 

The expression means “a body all o f  the members o f  which are employed by the same 

employer and which carries on negotiations fo r  fixing o f  the wages or other conditions 

o f employment o f  its own members” (note the present tense -  author), whereas in the 

ILDA case, ILDA could not “carry on negotiations” since the employer simply and 

consistently refused. The learned High Court Judge, O’Neill^^ first identified the present 

tense meaning and therefore the consensual context of ‘excepted body’ status. Fennelly 

confirmed this in the Supreme Court. More simply, for a body to “carry on 

negotiations”, after the 1941, Section 6 terms have been met -  the employer has to 

agree. For Begg to wrongly assert otherwise in his letter is o f some considerable 

surprise. In this aspect of the ‘excepted body’ comments in the Begg letter, the 

Committee were misled, although if the Swedish Government representative’s request 

for additional information at the meeting on such bodies is complied with accurately, 

then the error will be corrected in due course.

While it is accurate for the ICTU General Secretary to have informed the Committee 

that “affiliation to the Irish Congress o f  Trade Unions is not a requirement fo r  

obtaining a negotiating licence”, the formation of UMTTIE in the late 1970s (as a 

break-away from AGEMOU) and the change of name (and policy) of the Cork 

Operative Butchers Society to the IWU in 2003, were not in an ICTU-neutral 

environment. It remains longstanding Government, IBEC and ICTU policy to prevent 

the proliferation / fragmentation of unions, and Government provides fiands to defray 

some of the costs associated with union mergers. There are currently 46 trades unions in 

Ireland.

In summary, the Irish position was that it should be able to implement its obligations 

under the RESC in a manner that takes account o f its national traditions and at the same

O ’N eill, Justice. The High Court. lamrod Eireann -  Irish Rail V  Holbrook, C. others, and Irish 
Locom otive Drivers A ssociation. 14* April 2000.

I 17



time safeguarding legitimate rights, where IBEC and ICTU would protect Level II 

analysis rights. The determining perspective therefore would seem to depend on the 

level of analysis of the provision /receipt of and the experience o f the fundamental right. 

If as the Danish Government representative proposed to the Meeting o f the 

Governmental Committee of the ESC on 20'*’ May 2003, that “a margin o f  

appreciation” be afforded to national jurisdictions, then the Irish Government could 

take some comfort that a Level I analysis and evaluation might continue to prevail in 

respect o f Ireland’s conformity. However, the ECSR Executive Secretary, Mr. Regis 

Brillat, more than a little disturbed that Ireland had effectively been afforded even more 

time to come into conformity, summarised the position at the end o f the 20*'’ May 2003 

meeting, stating that the situation in Ireland was simply not in conformity with the 

RESC, and until the ECRS determined that Ireland had complied then it would remain 

in breach o f Articles 5 and 6.

3.7.3 THE GOVERNMENT POSITION -  CONCLUSIONS

Government is certainly the dominant actor and ‘social partner’. The interest of 

Government is to some significant degree electoral, in the development o f its strategies 

and policies, its deployment o f resources, the facilities and levels of participation and 

inclusion it affords, and has reputational considerations in terms of its national and 

international position. Recent Irish Governments, including the present Government, 

can point to the significant state and rate of development of the Irish economy. The 

number of economic levers available to it have reduced by virtue o f EU membership, 

and of those remaining, the condition, contribution and regulation of the labour force is 

now both relatively and singularly more significant. Many international observers and 

policy-makers have looked at what a number of Government Ministers have called the 

‘Irish Model’, its successes, attributes and structures. To varying degrees o f attribution, 

most economic commentators point to the current practice of Irish industrial relations as 

contributory to the state of Irish economic transformation. In simple terms therefore, ‘it 

ain’t broke’.

Ms Dorte Rievers Bindslev, Senior Advisor, to the Minister for Social Affairs, Denmark. 
Beskaeftigelsesministeriet 19.maj 2003 Sag nr. Opgave nr. Talepunkt.
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Not only is it not broke, but at some level o f satisfaction the two most significant 

vocationally represented groups, IBEC and ICTU, through regular ‘partnership’ 

opportunities, events, access and influence, are ‘on board’. By many internationally 

accepted measures, Ireland is a ‘good place to make a buck’, with enterprise sensitive 

levels of corporate taxation, access to skilled labour, proximity to markets and very low 

levels of industrial disruption, but some o f the indicators confirmatory of IBEC’s 

support for the current orthodoxy. Having faced past rampant inflation with wages 

chasing ever increasing prices, high relative levels o f unemployment, factory closures 

and job losses, endemic emigration and an unpredictable industrial relations treadmill, 

ICTU is also reasonably satisfied that things have improved. Neither body is completely 

satisfied, and while the current situation requires some attention, IBEC and ICTU and 

their members, have focused on directing attention in certain areas, but have also 

concluded that ‘it ain’t broke’.

There is considerable overlap in interest and policies in respect of some of the areas 

identified by the ECSR. For example, none of the three Social Partners wants to see a 

proliferation of unions. Indeed one of the central tenets of any form of concertation is 

that the leading parties to the process can bring their respective constituencies with 

them, and a concentration of the component organisations within a general constituency 

in this context makes sense. The 60s, 70s and early 80s were marked by a number of 

‘inter-union’ disputes. No sensible participant in industrial relations would advocate a 

return to such events. The current ICTU inter-union transfer rules effectively removes 

the possibility that trades unions in Ireland will contribute to any repetition o f this type 

of dispute. Even the recent mass transfer of (SIPTU) Cabin Crew members in the 

National Airline, Aer Lingus, to IMPACT was managed by ICTU without recourse to 

industrial action.

The ‘little known fact’ o f Ireland’s continuing non-conformity with the requirements of 

the European Social Charter should not be minimised nonetheless, and it represents both 

a commentary on, and an irritant to those who are in charge o f the system. In the 

manner and content of the reporting by DETE to the ECSR, there is evidence that the 

full picture is not being appropriately and fully explained. DETE continues to repeat the 

assertion that the Irish system of industrial relations is voluntarist, that collective 

bargaining is the most significant social institution determining working terms and 

circumstances, and from examining DETE’s reporting documentation, it is less than
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fulsome, and on occasions what it submits resembles information management. DETE 

has not provided some o f the information requested by the ECSR and in respect o f their 

responses in the matter o f collective bargaining, DETE has not indicated the extent to 

which the Teague proposition in respect of the tide of legislation has actually affected 

case-taking.

The ECSR, it appears, has been left totally in the dark in respect o f the generalised 

nature of the ‘binding arbitration’ clauses contained in ‘Sustaining Progress’ and 

‘Towards 2016’. In summary, the DETE assertion in relation to collective bargaining 

questions would appear to be that the form of ‘national social partnership’ current in 

Ireland is collective bargaining. What is interesting is that the formal ICTU May 2003 

position served only to support Government and thus confused matters further. DETE is 

currently and significantly overdue in complying with its 2005 obligation to report to 

the ECSR.

There are a number of areas in which Ireland, according to the ECSR is not in 

conformity with the provisions of the ESC. The two main restrictions on Irish workers 

are in the area o f organising, and in selecting a union to engage in collective bargaining 

on their behalf. Firstly, by not dealing with the issue of the ‘closed shop’. Government 

continues to permit employers and unions to determine between them who the 

bargaining agent/representative of a workforce shall be. Secondly, there are the 

legislative restrictions in the licensing of trades unions requiring them to obtain and 

hold a negotiating license before being permitted legally to engage in collective 

bargaining on behalf of their members. If one adds the provisions o f the ICTU 

Constitution, once a worker has, in whatever circumstances, joined a union, the worker 

first has to have the permission/approval of that union before s/he can join another.

The licensing arrangements have ensured that effectively no ‘new’ unions will be 

formed by workers. Therefore the choice for the worker may, in fact, be no choice, in 

respect of either joining or not joining a trade union in the first place, or o f having the 

right to organise into the union of the worker’s choice, or in moving to an alternative 

union. There are more subtle implications, if  by failing to deal with the issue o f the 

closed shop. Government continues to permit employers and unions, on a ‘pre-entry’ 

basis, to make agreements providing terms which include both mandatory union 

membership and mandatory binding arbitration, then the worker does not have the
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freedom to bargain as it is traditionally understood. Nor can such an Irish worker join 

with his/her colleagues and opt to form or join another union. In its constitution, the 

ICTU has removed workers rights to mobility, except with the permission of the union 

which they wish to leave. ICTU in this instance preside over the absence of a significant 

component of workers voluntary choice. Finally, and with IBEC and ICTU support, in 

continuing to assert that collective bargaining is the predominant determiner of workers 

terms and circumstances, the Irish Government is (a) not taking the mandatory outcome 

consequences of the body of employment rights legislation into account, (b) failing to 

point out the factual situation in Ireland in respect of the declining number of collective 

bargaining Section 26(1) cases at all, (c) deliberately failing to distinguish between and 

confuse Social Partnership with traditional collective bargaining, and (d) failing to point 

out the existence or significance of the ‘binding arbitration’ clauses contained in 

Sustaining Progress and Towards 2016. In these ways the Irish Government has set out 

to manage the information received by the ECSR and therefore to distort the lens 

through which Ireland is viewed.

The hurdle set in the ESC, is an ‘in practice’ hurdle. In Ireland, and in practice. 

Government, employers and unions have implicitly, if not explicitly determined in their 

separate self interest, that both the trade union licensing requirements and the continued 

existence and operation of the ‘closed shop’ in the context of the inter-union 

membership transfer rules of the ICTU, will in acting together continue to inhibit a most 

significant voluntarist component of a system of industrial relations.

3.8. THE IRISH THIRD PARTY AGENCIES

Since 1946 the Irish Government has established by legislation, a number of third party 

agencies to preside over and process certain designated areas of industrial relations case 

taking. We will briefly examine the location of each agency in the system, together with 

their significant influence on the conduct of the system in Ireland. Appendix III depicts 

the Irish system’s current agencies, institutions and routes to remedy.
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3 . 8 . 1. THE LABOUR COURT

The Labour Court is the most important industrial relations institution in Ireland. 

Whether one takes the Bormer view that the function and “status o f  the Labour Court 

as a court o f  last resort” (in Murphy, 1994:297), or the more pluralist / voluntarist 

Mortished^’ perspective that the Court was involved in a "process o f  inquiry and 

conciliation” helping the creation of “a kind o f  voluntary law or common ru le” 

(1947:679), the Labour Court has been central to, or involved with virtually every 

significant event on the Irish Industrial Relations landscape for approximately sixty 

years. The Bormer ‘court of last resort’ perspective was prompted by a senior Social 

Partner stabilising ‘wish’ that the Court, in their view, should be a court o f last resort, 

rather than in any specific provisions of the originating legislation. Nonetheless, this 

view has been promoted and -  by assertion -  continues to be advanced in the interests 

of reducing the uncertainty and unpredictability o f the conduct o f voluntarist industrial 

relations.

The significance o f the Labour Court was as the prime industrial relations body in the 

country which set standards of;

• what was fair / reasonable,

• what norms should apply in a trade, an industry, a sector, or generally,

• in its body o f recommendations, over time, it established precedents, and therefore

• both raised and set limits on aspirations among those who bargained collectively.

Labour Court Recommendations have generally been treated seriously, although 

rejection, mainly by the union side, occurs, and this usually indicates a gravely serious 

step immediately before the onset of a course o f industrial action, usually by the union 

side in a dispute.

Appendix IV sets out and details the individual pieces of legislation under which the 

Labour Court, either in first or second instance standing, currently deals with cases 

referred to it. In the main. Type A cases in the Labour Court are Section 26(1) 

references from the Conciliation Service, when the Labour Court sits in second

Bonner, Kevin, former Secretary to the Department o f  Labour, and author o f  the 1998 Discussion 
Document which formed the basis o f  the Industrial Relations Bill (published in December 1989), later 
enacted as the Industrial Relations Act, 1990.

First Chairman o f  the Labour Court, 1946.
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instance, interest based mode. First instance access is also possible in Section 20(1) 

cases, but the claimant, usually a worker or a trade union, has agreed to be pre-bound by 

the outcome. According to the Chairman of the Labour Court, “the only pieces o f  

legislation you needed to know about in the late 60s /  early 70s were the Holidays 

Employee’s Act, the Redundancy Payments Act, the Minimum Notice and Terms o f  

Employment Act, and maybe the Truck Acts. After that, everything else was what you  

could get. Now i t ’s completely different"^^. The legislative underpinning of this view 

point is set out in Appendix IV and V. Appendix VII details the current (last eight 

years) case management by the Labour Court, with only approximately 250 cases 

armually, arriving in the Court from the Conciliation Service. While the Labour Courts 

annual case-load fluctuates, the overall trend is upwards, in 2005 at 812 cases 

completed.

3.8.2. THE CONCILIATION SERVICE

Conciliation in Ireland, as a state sponsored voluntary (independent o f the parties) 

facility to disputing parties, was first formally provided on a readily available basis 

following the enactment of the Industrial Relations Act, 1946. It was originally 

established under the jurisdiction of the Labour Court, as a support to negotiators and a 

required first point o f access to the Court itself Since its establishment, the practice of 

providing formally for a joint reference to the Conciliation Service in collective / 

procedural agreements between employers and unions, developed into common 

practice. Virtually no written company/union agreement in Ireland today fails to make it 

a procedural requirement that disputing parties must seek Conciliation before 

embarking on a route which might lead to a trade dispute / industrial action. In addition, 

the Conciliation Service can, on its own initiative, intervene in disputes, or be asked to 

do so by the Minister in whose jurisdiction the Conciliation Service lies. It is generally 

regarded as an exceptionally useful service, and has become an ingrained location of 

industrial relations settlement-making. Some o f its personnel, over the years, developed 

a level o f experience and skill, such that disputing parties regarded particular 

Conciliation Officers trusted interventions as a key independent ingredient in negotiated 

settlement-making.

D uffy, K. lecture to Senior Sophister, Industrial Relations class, TCD Business School, D ecem ber 1st, 
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The Industrial Relations Act, 1990, moved the Conciliation Service from the 

jurisdiction of the Labour Court to the portfolio of the then newly formed Labour 

Relations Commission. With the exception of the short period of the Section 26(1 )(a) 

interface tensions between the Labour Court and the LRC, the Conciliation Service 

effectively settled down to continue to perform its conciliation functions under the LRC 

as it had done, since 1946, under the control of the Labour Court.

It has been said that the ‘art’ of conciliation is based on a mutuality of solution-seeking, 

with the assistance o f a skilled conciliator in an environment accepted by the parties as 

independent. In that collective bargaining by definition contemplates the application by 

one or both parties, even if theoretical, of some level of pressure to advance their 

respective cases, the Conciliation Officer also possesses the means to apply pressure. 

Based on a knowledge of settlements generally, the Conciliation Officer is required by 

statute to produce a report to the Labour Court in the event that a particular case is to be 

referred under Section 26(1) o f the Industrial Relations Act, 1990, to the Labour Court. 

In a sense, this not only represents a ‘third submission’ but also affords the Officer with 

direct access to have his/her opinions read - ex-parte - by the Labour Court Division 

hearing the case. Additionally, practitioners have confirmed that a Conciliation Officer 

will often proffer a view as to what the Court might decide in a case being dealt with by 

the LRC, on the basis of (a) the Officer’s knowledge of case outcomes generally, and/or 

(b) the manner in which the Court has dealt with similar such cases in the recent past. 

While such knowledge and access can assist disputing parties in the real politic o f their 

negotiations, the effect can tend to consolidate the generalising of the level of previous 

settlements, as well as extending the terms o f a LCR beyond the individual case for 

which it was intended and delivered. There is nothing necessarily ‘wrong’ with a 

Conciliation Officer’s application o f a little subtle leverage in one or both o f these ways. 

Indeed it could be said to be wholly consistent with the Mortished voluntary / common 

rule approach. Nonetheless, what this does point to is that the combination of

• the umbrella of previous settlements -  norms and precedents

• taken together with the body o f LCR’s -  quasi case-law

• in a period o f national Social Partner agreements -  national consensus /

constraint,

all act as an inhibitor in the conduct o f enterprise based free collective bargaining.
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In this way, it can be argued that the scope of the ‘norms and precedents based’ case- 

making conduct of Irish collective bargaining has been reducing in extent during the 

same period as the passage of rights-based employment legislation has been increasing.

3.8.3. THE RIGHTS CO M M ISSION ER SERVICE OF THE L A B O U R  R ELA TIO NS C O M M ISSION

Since it was established by statute in 1969, the Rights Commissioners Service has come 

to be universally regarded as one o f the most useful facilities in the Irish Industrial 

Relations compendium. The Service has generally been populated with significantly 

skilled and well regarded individuals who, in the main, have been former practitioners, 

from one or other side of the industrial relations scene. It is currently staffed with eight 

Commissioners and is the first instance body provided for in nineteen individual pieces 

of legislation. Its volume of cases, in terms of referrals, hearing days, and increasing 

number of areas of employment rights covered by Commissioners has been steadily 

increasing. Appendix VII sets out the range of employment rights legislation citing the 

Rights Commissioners Service as first instance body, together with the 2005 volume of 

referrals for each Act. When first established the Right Commissioners Service was 

deployed under the auspices of, but independent from, the Labour Court. With the 

passage of the Industrial Relations Act, 1990, the Service was transferred to the 

jurisdiction o f the Labour Relations Commission. As far as reporting on the caseload of 

the Service is concerned, we will simply treat the data for each of the years under 

examination in the same way, regardless of under which jurisdiction it was managed.

The establishment of the Rights Commissioners Service was the first occasion in Irish 

Industrial Relations when the selection o f this particular route to remedy automatically 

provided, by virtue of the selection of this route, an outcome which would be binding on 

the claimant on appeal. Depending on the type of case / individual Act under which a 

case is taken, appeals from Rights Commissioners can be made to either the Labour 

Court or the Employment Appeals Tribunal. Just under six percent of Rights 

Commissioners cases are appealed to the Labour Court, and around eight percent 

appealed to the Employment Appeals Tribunal (averages over last 10 years). Appeals 

from the Rights Commissioners to the Labour Court are binding on the appellant, and 

appeals from the Rights Commissioners to the Employment Appeals Tribunal, can be 

further appealed in certain circumstances into the ordinary Courts o f Law.
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Since the establishment o f the Service, it has become common practice to include in 

company / union procedural agreements, reference to the Rights Commissioners Service 

of issues which fail to be resolved in local (enterprise level) discussions, where the issue 

"is appropriate’ to being heard by a Rights Commissioner. At first glance, this seems 

quite a sensible / reasonable thing to do. However, given that this route to remedy leads 

to a mandatory outcome, the question of ‘appropriateness’ has, on occasions, surfaced 

in company/union discussions on case-handling. With a dismissal case, the employer 

preference if facing an external appeal would normally be to a Rights Commissioner (or 

directly to the EAT), when the union’s selection of third party might be otherwise, for 

example the Conciliation Service.

In what superficially looks like an argument/disagreement about which is the 

appropriate third party for a particular case, in reality lies an argument about whether 

the union (or worker) is prepared to be (pre)bound by the outcome. If successful in 

selecting the Conciliation Service as the route to remedy in such a case, the Union 

would clearly be indicating that by not agreeing to be pre-bound by the outcome, some 

level o f pressure was being signalled in their preparedness to press for a particular 

outcome in the case. Such arguments tended to surface more in the early years of the 

Service than occur in today’s climate.

Since the passage o f the 1990 Act, the selection o f the route to remedy in a disciplinary 

/ dismissal case, has taken on a particular significance. Section 9(2) of that Act removes 

the legal immunities^* available to trades unions in “contemplation or furtherance o f  a 

trade dispute ” where “agreed procedures ” have not been used in “individual worker ” 

cases. The removal o f the immunities is an extremely serious matter. They relate to 

protection against the torts of conspiracy, watching and besetting (picketing), 

inducement to breach o f contract, and extending a picket to an employer who is not 

party to the particular trade dispute but is assisting the employer directly concerned.

The Act requires that where a trade dispute concerns the dismissal o f an individual 

worker, his/her union must have “resorted to and exhausted” “agreed procedures''. 

The 1990 Act requires full use of procedures which generally provide for nominated 

third party references, including (if appropriate) a Rights Commissioner. However, if

Sections 10, 11 and 12, Industrial Relations Act, 1990.
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the dismissed worker or his/her union select the Rights Commissioner route to remedy 

as ‘appropriate’, then effectively any prospect o f pressure in the trade union securing 

their preferred outcome, i.e. re-instatement, or re-engagement, has been removed, by 

virtue o f travelling the selected route. Disciplinary and dismissal cases can be emotional 

events. There is much anecdotal evidence from practitioners who operated in the pre 

1990 period that a considerable number of trade disputes flared in the emotional high- 

octane period immediately following a dismissal. Since the enactment of the 1990 Act, 

there is also no doubt that what had become known as ‘one man disputes’ effectively 

disappeared from the Irish Industrial Relations landscape.

What is not as widely understood is that, with the power o f dismissal resting with the 

employer, and the procedural route to remedy leading externally from the worker’s 

place o f employment to a Rights Commissioner or EAT where what can be a protracted 

process leads to a mandatory outcome, the passage of the Act into law has, to all intents 

and purposes, removed the application of trade union pressure from disputes concerning 

the dismissals of workers. This change in the handling by trade unions of employee 

dismissals needs to be evaluated in the context o f the procedural time-lapse and 

outcome statistics o f the EAT which will be dealt with later in this section.

The last reasonably high profile argument about the ‘appropriateness’ of a Rights 

Commissioner to hear a dismissal case was in an Irish Ferries disciplinary/dismissal 

issue during the latter part of 2004. The Company indicated that its Procedural 

Agreement required attendance at a Rights Commissioner if  the union (SIPTU) was 

unhappy with the penalty after ‘internal’ case processing. The union mounted an 

argument about the word “appropriate” in the reference clause o f the Company/Union 

Procedural Agreement. The company pressed its opinion, SIPTU threatened to ballot on 

industrial action to secure its preference on the route to remedy, for reference to the 

Conciliation Service, and onward to the Labour Court if  necessary. SIPTU’s (private) 

logic was that if referred to the Labour Court, the Division of the Court hearing the case 

would be well aware that their LCR was capable of being rejected by the union, and 

thus by selection of that route, the union was indicating a preparedness to disagree with 

the outcome, reject the LCR, and then, if required, initiate industrial action -  thus 

embodying the union’s right not to agree with an outcome. The union was determining 

that it wanted to retain the right to apply pressure in securing an acceptable outcome in 

the case.
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This dispute on point of external reference / selection of route to remedy was resolved 

by the company conceding the point. However, on written reference of the dispute to the 

LRC, the union received a letter in return from the LRC indicating that in their opinion, 

the Rights Commissioners route was, as a matter o f policy, the advised / preferred route. 

This was an unusual case, but it clearly brought out the critical point concerning the 

issues surrounding the selection of the route to remedy in Irish Industrial Relations case- 

handling, and the mandatory consequences of selecting a Rights Commissioner as the 

first instance third party.

Finally, in relation to the whole area o f worker dismissal cases, following the enactment 

of the Unfair Dismissals Act, 1974, Rights Commissioners are precluded from hearing 

dismissal cases under industrial relations legislation (the 1969 Act) within which 

provision is made for a reference, on appeal, to the less legalistic Labour Court, and can 

only hear such cases under the 1974 Act. Appeals from Rights Commissioners in 

dismissals cases under the 1974 Act, must be made to the EAT. Again, this is best 

evaluated in the context of the procedural time-lapse and outcome statistics of the EAT 

which will be dealt with later in this section

In May 2005 Government established the Employment Rights Implementation Group to 

consider how to simplify and streamline the third party institutions across all the various 

bodies. Together with the Social Partners, this body indicated a considerable satisfaction 

with the Rights Commissioners Service, even if its workload required additional 

resources. The discussions currently being conducted have also examined the question 

o f a possible ‘simplification’ of the plethora o f individual pieces of legislation. Having 

particular regard to the complexity around the different first and second instance 

locations (see Appendix V), the Rights Commissioners Service is being signalled as the 

preferred first instance location, where the nature o f the case indicates that the 

employment relationship will be ‘continuing’, e.g. working hours, holidays, minimum 

wage, etc., etc. Where the employment relationship will not be continuing, i.e. 

redundancy, dismissal, etc., then the EAT is being signalled as having its legislative 

underpirming reinforced. These discussions were effectively adjourned / delayed by the 

protracted talks on the Towards 2016 National Agreement.
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3 . 8 .4 . THE EMPLOYMENT APPEALS TRIBUNAL

The Tribunal, formerly known as the Redundancy Appeals Tribunal, was established 

under Section 39 of the Redundancy Payments Act, 1967. It was originally set up to 

adjudicate in disputes about redundancy between employees and employers, and the 

Minister for Labour (now Enterprise, Trade and Employment) or a Deciding Officer. 

The scope of the Tribunal has been extended over the years, and Appendix VIII details 

the various individual pieces of legislation under which the EAT is empowered to hear 

cases. The Tribunal is acknowledged as being bureaucratic and extremely slow in its 

processing of cases. It is regarded as being much closer to a legal environment than is 

the Labour Court or Rights Commissioners Service, with the Chairs of each Tribunal 

being, or having been a practicing lawyer, and with the ‘rules of evidence’ system of 

case presentation applying to case-making. The presence o f trades unions in a 

representation role is quite low, and at a falling rate. There are considerable delays in 

obtaining hearing dates. It is not a place statistically where either re-instatement or re

engagement are likely outcomes in cases where Unfair Dismissal has been claimed.

The following Tables, 1 and 2, illustrate the points made about increasing delays in the 

processing of EAT annual caseload handling, the processing of Unfair Dismissals 

claims, and waiting times between date of lodgment o f a claim and the date of hearing. 

It can currently take, on average, between six months (in Dublin) and nine months (in 

provincial areas) waiting for an EAT hearing.

If a dismissed employee has had their case heard at first instance by a Rights 

Commissioner, the route to this particular forum of remedy is exceptionally long. The 

EAT does not provide statistics on waiting times, between Hearings and the issuing of 

findings to the parties.

Table 1: Volume of Unfair Dismissal Claims handled by the EAT, 2002 - 2005

YEAR 2002 2003 2004 2005

Cases Referred 

Cases Disposed

1311 1518 1419 

970 1235 1363
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Table 2: Unfair Dismissal Claims -  Average waiting period (in weeks) between 
receipt of claim and the date of Hearing

Year

Weeks
1997 1998 1999 2000 2001 2002 2003 2004 2005

Dublin 12 10 9 8 13 23 29 26

Provinces 16 12 10 12 19 19 28 39

The absence of audible trade union representations about the delays in organising case 

hearings underscores the detachment o f the individuals from their former places of 

employment, and the resultant decline in residual feelings or emotions from former 

work colleague (and perhaps, trade union) relationships. One might speculate that 

pressure accompanying the absence of wage or salary, pending an EAT (invariably) 

compensation award has been reduced during the recent years of exceptional alternative 

employment opportunity buoyancy. In terms o f the types o f outcomes produced by the 

EAT in dismissals cases. Table 3 sets out the number of re-instatements and employee 

re-engagements in the context of the actual number of referrals that get to a full blown 

Hearing.

Table 3: Unfair Dismissal Case Outcomes -  2000 -  2005

Year 

No. of Cases
2000 2001 2002 2003 2004 2005

Re-instatement 2 4 1 1 5

Re-engagement 4 6 3 3 4

Total no. of U/D 
Determinations 153 163 183 216 191

Average € 
Compensation 3,778 5,286 5,317 9,493 10,070

When we consider the apparent trade union acceptance of the delays in obtaining EAT 

Unfair Dismissals hearing dates, together with the exceptionally low level o f either re

instatement or re-engagement (a total o f 33 people in over nine hundred cases, during a 

five year period, or a very low single figure average for re-instatement and re

engagement when taken together), then we need to examine the presence or level of 

trade union representation o f former employees claiming unfair dismissal in the EAT.
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Table 4, sets out how employees claiming unfair dismissal were represented at the EAT. 

Table 4: Employee Representation in EAT Unfair Dismissal Cases, 2000 -  2005

Year

Represented by
2000 2001 2002 2003 2004 2005

Trade Union 15 11 11 9 12

Lawyer 73 65 62 50 52

other person 2 5 3 4 4

Self / None 11 19 23 36 32

The low level of union representation in the year 2000 fell even further to stand at just 

12% of cases in 2004. While the level of legal representation at 73% in 2000 has fallen 

significantly, over half of all worker cases at the EAT continue to have legal 

representation in 2004. The EAT does not report on information in respect of claimants’ 

trade union membership. We are unable to determine how many union members opted 

for either legal representation (52% in 2004), some other person (4% in 2004), or 

represented themselves (32% in 2004). One way or the other, in terms of trade union 

presence, the dismissal trade in the EAT is not a union envirormient. When compared to 

the general case-taking to the EAT under the combination o f Acts for which it has 

jurisdiction, the picture is a little different, as Table 5 sets out.

Table 5: Employee Representation in EAT Case-taking: ALL Legislation, 2000 -
2005

Year

Represented by
2000 2001 2002 2003 2004 2005

Trade Union 26 26 28 26 16

Lawyer 55 50 47 33 45

other person 3 5 3 6 7

Self 1 one 17 19 21 36 32



While trade union representation is falling in the ‘all legislation’ category, it remains 

higher than for Unfair Dismissal cases. When compared to Unfair Dismissal cases the 

level of ‘some other person’ and ‘self representation’ is not considerably different, but 

legal representation is at a lower level.

Contextualising this employee (union) representation data further, requires us to 

consider that public sector workers (most particularly those employed directly in the 

Civil Service proper) are less likely to be involved in (EAT type case) contests of 

entitlement or rights with their employer, the Government -  the author o f the rights 

legislation, nor in redundancy and/or associated type claims. It is reasonable to deduce 

that the EAT is more a private sector venue for the pursuit of remedies than a public 

sector adjudicator. This being the case, and with reports of union density having fallen 

to a figure in the region of 20% in Ireland’s private sector^^, the EAT ‘employee 

representation’ data now has more realistic focus, and more reasonably aligns with the 

private sector union density position.

The apparent preference for legal representation by workers at the EAT requires 

additional information to be collected by the EAT in respect of claimants membership 

of unions, and the reasons as to why employees select their representation mode. We 

need to be able to establish whether union officials, in the Browne thesis (1994:208), 

are insufficiently trained / experienced in Tribunal case-handling so that even union 

members are opting for lawyer representation, or, once the employment relationship has 

broken down, are collective bargaining relationships considered inappropriate by 

workers for the Tribunal environment?

Browne additionally posed a series of worthwhile questions (1994: 207-210) concerning 

EAT information requirements and offered some usefial recommendations which would 

assist further research in the area, as well as helping policy makers and significant 

(social partner) actors in determining important access issues for workers, when only 

advocacy, and a subsequent deep pocket appeal are available.

Dobbins, T. 2006. Declining union density opens vacuum fo r  lawyers in workplace. Industrial 
Relations News. IRN No. 01/02. 12.01.2006



3 . 8.5 . T h e  EQ UALITY TRIBUNAL

Since the enactment of Ireland’s first equality legislation, in 1974 (the Anti- 

Discrimination {Pay} Act) and in 1977 (the Employment Equality Act), third party 

investigations into claims of discrimination and recommendations in the equality zone 

have been conducted, at first instance, by Equality Officers whose role is of a “quasi

judicial nature" (ET 2005:5). Originally, the Equality Officers were under the 

jurisdiction of the Labour Court. When the LRC was established by the Industrial 

Relations Act, 1990 the function then migrated to the Equality Services o f the Labour 

Relations Commission (for ‘equal pay’). The Labour Court acted as first instance body 

for claims of ‘equal treatment’ and the second instance / appeal body for cases taken for 

‘equal pay’ under these Acts.

In 1999, the Equality Officer’s first instance responsibilities were subsumed into the 

then newly established Office of the Director o f Equality Investigations (October 1998), 

at the same time as the grounds of unlawful discrimination were expanded (gender, 

religion, marital status, age, family status, disability, sexual orientation, race {including 

colour, nationality or national or ethnic origin}, membership o f the Traveller 

Community).

The Officer of the Director of Equality Investigations was renamed The Equality 

Tribunal in March 2002. The 1974 and 1977 Acts were repealed and replaced by 

Employment Equality Act, 1998, and the Equal Status Act, 2000, under which the 

Equality Tribunal hears cases in claims of discrimination in the workplace, and in 

relation to the disposal of goods and property, the provision o f services and 

accommodation, and in certain aspects of education. The Equality Tribunal operates 

under the aegis of the Department of Justice, Equality and Law Reform.

The Equality Tribunal has had recent difficulties in maintaining its compliment o f ten 

Equality Officers, even before submitting that it needed additional resources to cope 

with increasing volumes of cases, mainly outside the employment area. The decisions of 

the ten Equality Officers, who are required to have “a high degree o f  knowledge o f  the 

relevant law, not ju s t the equality legislation but also administrative law and relevant 

additional areas such as employment law and health and safety legislation”, are 

binding and enforceable at law (ET 2005:6). Where they are appealed, the route of
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appeal lies to the Labour Court for cases under the Employment Equality Act 1998, and 

to the Circuit Court for cases under the Equal Status Act, 2000. Under the Equality Act, 

2004 the Tribunal took over from the Labour Court first-instance jurisdiction for 

discriminatory dismissal and victimisatory dismissals. The Social Welfare 

(Miscellaneous Provisions) Act, 2004 extended the remit o f the Tribunal to cover not 

just access to occupational benefit schemes (e.g. occupational pensions) but also to 

treatment within those schemes. That Act also extended the prohibition on 

discrimination beyond the gender ground to cover all nine protected grounds under 

equality legislation. The Equality Tribunal is also the first instance body for certain 

cases taken under the Pensions Acts, 1990 - 2004.

From the early ‘equality’ days in the mid 70s, what surprised many observers was the 

relatively low level o f equality claim taking by trades unions^^. The 1974 Act provided 

for three years retrospection when an award o f discrimination in pay was made. This 

tended to have two effects. Firstly, an attractive feature / inducement to initiate and 

maintain an equal pay claim brought with it a significant employer determination to 

contest such claims, occasionally into the Courts o f Law, primarily on the basis o f cost. 

While cost was not a ground which an employer could cite in arguing against an 

employee(s) equal pay claim, it certainly featured in the motivation and intensity of 

arguments mounted in contesting claims. The cases were generally high profile, if 

infrequent.

The second effect in the private sector was designed to address active, or anticipated / 

contemplated equal pay claims by adopting one of a number of stratagems:

• the introduction o f ‘unisex scales’ (a euphemism for creating a ‘half-way house’ rate 

o f wage or salary) where the claimants would have their pay increased, existing 

males would remain on a higher grade, or ‘personal to holder’ red-circled rate, and 

‘new-starts’ (male and female) would join the female claimants on the new ‘unisex 

scale’;

• negotiate the (sometimes phased) introduction o f the ‘male rate’ together with some 

trade-off / accommodation on retrospection;

• change the components o f what composed the claimant and/or the comparator jobs;

• make changes in recruitment policies / initiate promotions;

• negotiate trade-offs / cost off-setting measures.

”  Interview, former Chairperson, The Council for the Status o f  Women. Dublin, September 2005.
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Employer organisations information systems, and media attention given to high profile 

cases generated a level of pre-emptive adjustment activity during the early period after 

passage o f the 1974 and 1977 legislation. While the gender pay gap in Ireland has 

narrowed over the course o f the period we are examining, in spite of the legislation it 

remains at 11% in 2004 (measured as the difference between men’s and women’s 

average gross hourly earnings as a percentage of men’s average gross hourly earnings). 

It has been argued that the gap continues to exist due to a number of factors; non- 

compliance with the legislation, structural inequalities including labour market 

segregation, differences in work patterns and working hours, access to education and 

training, biased evaluation and reward systems and ingrained stereotypes. (Dobbins 

2006:11).

3.8.6 EMPLOYMENT REGULATION ORDERS

A significant number of thousands o f workers employed in Ireland have their main 

terms and conditions of employment regulated by what are termed ‘Employment 

Regulation Orders’ (ERO). “EROs are slatutory instruments, made by the Labour 

Court, setting out wages and terms and conditions of employment applying to specified 

grades or categories o f  workers in a particular sector. The Court makes an ERO on foot 

o f proposals received from  the JLC fo r  that sector. The making o f  an ERO has the effect 

o f making the wages, terms and conditions contained in it legally enforceable: thus, a 

breach o f  the ERO may be investigated by the Labour Inspectorate and prosecuted by 

the Minister fo r  Enterprise, Trade and Employment. ” (Labour Court, 2005:24).

Given the large number o f workers in Ireland whose area of work is covered by the 

terms of an ERO, it is useful to examine this statutory system o f fixing workers terms 

and conditions of employment. ERO’s are made through the system of Joint Labour 

Committees (JLC) through the provisions of the Industrial Relations Act, 1946 '̂*, and 

continued through to, and incorporated into the Industrial Relations Act, 1990.

Joint Labour Committees (JLCs) are statutory bodies established by Orders of the 

Labour Court under the Industrial Relations Acts, 1946 to 2004, to provide machinery

Replacing the system  o f  Trade Boards established under A cts made in 1909 and 1918.
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for the fixing o f statutory minimum rates o f pay and conditions o f employment in 

particular sectors. They are established on the application o f the Minister (for 

Enterprise, Trade and Employment), a trade union, or “any organisation or group o f  

persons claiming to be representative o f  such workers or o f  such employers. The 

Labour Court provides a Secretariat, accommodation and other facilities for the 

meetings o f the nineteen JLCs.

Once the Labour Court is satisfied that such an application is made “by an organisation 

or a group ofpersons claiming to be representative o f  such workers or such employers, 

that the claim is well-founded”, and that either: “(i) there is substantial agreement 

between such workers and their employers to the establishment o f  a jo in t labour 

committee, or

(ii) the existing machinery fo r  effective regulation o f  remuneration and other conditions 

o f employment o f  such workers is inadequate or is likely to cease or to cease to be 

adequate, or

(Hi) having regard to the existing rates o f  remuneration or conditions o f  employment o f  

such workers or any o f  them, it is expedient that a joint labour committee should be 

established”̂  ̂the Labour Court can make an ‘Establishment Order’.

On application, and after publication o f its intention to consider making an 

Establishment Order for a JLC, the Labour Court conducts an inquiry, seeks 

submissions and hears arguments on the proposition. Following establishment, the 

representative members o f the JLC, under the Chairmanship of an independent Officer 

nominated by the Labour Relations Commission (after the enactment of the 1990 Act), 

meet to consider what terms and conditions to strike for the area, industry, or “class, 

type or group" o f workers covered by the JLC.

Once agreement amongst the members of the JLC has been reached, notice o f the terms 

of the proposed ‘Employment Regulation Order’ is published, views and/or objections 

sought, and then considered by the members o f the JLC. At that stage, amendments and 

variations may, or may not be made by the members o f the JLC, prior to seeking the 

formal approval o f the Labour Court with ‘'proposals fo r  fixing the minimum rates o f  

remuneration to be paid either generally or fo r  any particular work to all or any o f  the

Section 36, Industrial Relations Act, 1946 
Section 37, Industrial Relations Act, 1946
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workers in relation to whom the committee operates, and such proposals may provide 

fo r  a minimum weekly remuneration for all or any o f  such workers.'”̂ '̂  The Labour 

Court is then empowered to make such an order, which “z/an employer fa ils to pay to a 

worker (being a worker to whom an employment regulation order, which fixes 

remuneration, applies) remuneration not less than the statutory minimum remuneration,
•> o

the employer shall be guilty o f  an offence."'

The list o f industries, trades and areas currently covered by JLC’s is set out in Appendix 

IX, together with those for which ERO’s were made by the Labour Court in 2005. This 

quasi-judicial system of fixing workers minimum terms and conditions of employment 

is accompanied by an employer obligation to inform workers of their entitlements and 

to keep suitable records, together with a body of Inspectors to whom complaints can be 

made of breaches of the terms of ERO’s.

JLC rates o f pay could not be regarded as headline setting. They have tended to be fixed 

at the lower end o f the national pay spectrum, unless there are sector or industry- 

specific reasons where practices away from the minimum / floor basis of JLC wage 

fixing occurs. (An example is the security industry, where the larger employers have 

come to regard the JLC rates as a means to even out the competition faced by them from 

smaller -  generally non trade union organised - competitors). When the National 

Minimum Wage was introduced in 2000, members of JLC’s debated the continuing 

relevance o f what was being discussed as an additional layer o f minima-fixing. This 

debate continues.

In the main, trades unions regard the levels at which ERO’s set minimum terms and 

conditions as a ‘floor’, largely operative in non-union portions of industries in which 

(unionised) employer agreement has been secured to set such minima. The effect 

however can be the opposite, with ‘organising’ Officials encountering ERO rates o f pay 

as the actual, or maximum levels on which a significant number of workers are paid.

Section 42, Industrial Relations Act, 1946 
Section 45, Industrial Relations Act, 1946
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3 . 8 . 7 . REGISTERED EMPLOYMENT AGREEMENTS

Provision was made in the Industrial Relations Acts (1946 to 2004) to register 

agreements made between employers and unions. Registered Employment Agreements 

are agreements on pay and conditions o f employment negotiated by the two sides in a 

particular industry or a single enterprise. The process requires that proposals for the 

Registration of an Employment Agreement are submitted to the Labour Court for its 

consideration / examination prior to registration. Where the Labour Court is satisfied 

that the agreement meets the statutory requirements, it will register the agreement. The 

effect of the Registration is to make the provisions of the agreement legally enforceable 

in respect of every worker of the class, type or group to which it is expressed to apply, 

and of their employer, even if such worker or particular employer is not a party to the 

agreement. A Registered Employment Agreement may provide for future variation of 

any of its provisions. Applications to vary the provisions of and existing Registered 

Agreement are made to the Labour Court, which considers the application and, if 

satisfied, makes a Variation Order. Appendix X details the 45 Registered Agreements 

on the Register maintained by the Court. (Labour Court 2005:26).

One significant consequence to union(s) and employer agreements in making 

application to Register an Employment Agreement, is the accompanying restriction on 

the union(s) initiating industrial action for more than the terms o f the REA. The system 

of Inspectors was designed to deal with situations where there were claims that less than 

the minimum REA terms were being applied by employers, but disputes for terms other 

than those provided for in the REA were, and are precluded.

3.8.8. JOINT INDUSTRIAL COUNCILS

A "qualified Joint Industrial Council ” is a voluntary negotiating body for an industry or 

part of an industry and is representative of employers and workers. If it fulfils 

conditions set out in the industrial relations legislation, it may apply to the Labour Court 

for registration and the Court, if  satisfied, will place it on the Register o f Joint Industrial 

Councils. There are cunently three Joint Industrial Councils on the Register:

• the Joint Board of Conciliation and Arbitration for the Footwear Industry,

• the Joint Industrial Council for the Dublin Wholesale Fruit & Vegetable Trade, and

• the Joint Industrial Council for the Construction Industry.
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The Joint Board of Conciliation and Arbitration for the Footwear Industry has not 

operated since October, 1983 and the Joint Industrial Council for the Dublin Wholesale 

Fruit and Vegetable Trade has not formally met since the early 1970s. The Joint 

Industrial Council for the Construction Industry remains active and met on four 

occasions in 2005.

Apart from the three registered Joint Industrial Councils, there are a number of others 

which have not applied for registration. The Labour Court facilitates these Councils 

(both registered and unregistered) by making available an Officer o f the Court to act as 

secretary at their meetings. The meetings are chaired by an LRC Industrial Relations 

Officer. Officers of the Labour Court attended meetings o f the State Industrial 

Employees and the Electrical Contracting Industry (unregistered) Joint Industrial 

Councils during 2005.

3.8.9. THE STATUTORY THIRD PARTY AGENCIES - CONCLUSIONS

With the exception of the cases dealt with at Conciliation by the Labour Relations 

Commission, and those Section 26(1) cases dealt with by the Labour Court, each o f the 

statutory agencies deals with cases which conform to Type B case handling, in that, at 

some point, the ‘second instance’ location will make a determination which is only 

appealable on a point of law in the ordinary Courts o f Law. The Employment Appeals 

Tribunal has come to be regarded as the most bureaucratically slow and legalistic o f all 

the agencies, and at which there is a declining trade union representation. The Equality 

Tribunal has also become exceptionally slow in processing cases, and in matters of 

interpretation of entitlements is also quite legalistic. The Rights Commissioners deliver 

an almost universally well regarded service which has expanded but, it has been 

observed, not at the rate of the increasing caseload which the widening range of 

legislation warrants. The quality of the service has also been acknowledged over the 

years as being directly dependent on the calibre of the individuals who have been 

appointed by the Minster for terms as Rights Commissioners. A valuable practice from 

the early days of the Rights Commissioners Service, when the most significant 

proportion of their case load were what might be termed ‘industrial relations’ cases, (i.e. 

where the Rights Commissioners was being asked to determine the appropriate ness or
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fairness o f a proposed settlement), as opposed to determining whether an entitlement 

enshrined in law is being complied with, is the informal conciliation-style brokering of 

settlements to issues referred. Nonetheless, because o f the mandatory outcome effects of 

an appeal to the Labour Court in such ‘industrial relations (interest) cases, as opposed to 

rights based cases, all cases handled by the Rights Commissioners should be regarded 

as Type B cases.

We will see later, in chapters 5 and 6, the changes which have and are taking place in 

the proportion o f cases handled by the Labour Court which have mandatory (Type B) 

effect, and the effects of the ‘binding arbitration’ clauses on the caseload o f the LRC 

Conciliation Service, which are significant. Overall, the place o f the statutory third party 

agencies in the day to day conduct o f what was a norms and precedents based case- 

taking system, with as we shall see hereunder, exceptionally good systems of 

information flow, has expanded in influence.

3.9 THE TIDE OF IN DIV ID U A L  RIGHTS B A S E D  LEGISLATION

While some authors have attached different significance to the mounting volume of 

individual pieces o f legislation covering workers’ employment terms and 

circumstances, it is accepted that there has been a “growth in the volume and 

complexity o f  employment legislation, virtually no aspect o f  the employment 

relationship is now completely free from  regulation” (Teague, 2005:5). The task of 

practitioners has been to incorporate the threshold compliance requirements o f each 

successive piece of legislation, to review and update their employment policy 

documents, and to ‘learn’ how to navigate “the different rules and regulations in each 

A c t” which has caused “confusion among practitioners” (Fitzgerald, 2006:4). As 

important for practitioners with such regulatory introductions to the landscape is to 

remain abreast o f precedents set by the third party agencies in cases where an 

interpretation has been sought, or a challenge mounted in a particular case passing 

through the system.

The now very significant and complex body o f employment rights legislation, and 

accompanying Statutory Instruments are detailed in a number of Appendices. They are 

IV (within the jurisdiction of Labour Court), VII (the jurisdiction o f the Rights
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Commissioners Service), and VIII (the jurisdiction o f the Employment Appeals 

Tribunal). The detailed analysis by third party agency and broken down into ‘first 

instance’ and ‘second instance’ levels o f agency case-handling is contained in summary 

in Appendix V. The Statutory Instruments made during 2005 by the Labour Court on 

foot of applications from 17 Joint Labour Committees are detailed in Appendix IX.

There were four Variation Orders made by the Labour Court during 2005 in the 

Registered Employment Agreements detailed in Appendix X. The Statutory Instruments 

introducing the nine Labour Relations Commission Codes of Practice currently in force, 

are set out in Appendix XI. This catalogue of the various pieces o f legislation, would 

tend to confirm the Teague proposition. The extensive body of employee and industrial 

relations legislation now current in Ireland effectively separates case-taking into two 

categories, ‘rights based’ cases and ‘interest based’ cases.

3.9.1. RIGHTS BASED CASES

Rights based cases can be identified as those which derive their origin from statutes 

which determine a minimum level of entitlement, to some working circumstance, level 

of pay, number of hours, extent of holidays, access to a designated ‘right’, etc., etc. 

Rights based case-taking can be described as an individual pursuing their complaint of 

being deprived of some right, through a pre-determined procedure established by the 

piece of legislation which established that right. Invariably, there are ‘first’ and ‘second’ 

instance agencies provided as routes to remedy for such individuals, leading to a 

determination in the complaint by the ‘second’ instance body.

In relation to what -  in common usage -  have become known as rights-based cases^^, 

provision is also generally made for an appeal into the ordinary Courts of Law on a 

point o f  law. In relation to this particular right o f an individual (or an individual with the 

support of their trade union) to appeal an industrial relations institution’s 

recommendation into the ordinary legal system (generally on a point o f law) a number 

of issues arise:

"Issues o f  right are disputes in relation to a claim to a legally enforceable right which is derived from  
statute. ” Duffy, K. Chairman o f  the Labour Court. Paper delivered to the IRN Annual Conference, 24* 
February, 2005.
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(a) the procedure is best managed at that stage by a qualified lawyer,

(b) the process is unfamiliar and can be protracted,

(c) it can very often be a ‘deep-pocket’ experience,

(d) an employer / company will generally have access to significantly more funds 

to press/defend its case than would an individual,

(e) trade unions have a practice o f avoiding the use of the ordinary courts o f law, 

on grounds of (the trades union’s opinions in relation to) their suitability as a

venue, and for the significant cost implications for a trade union to seek

resolution of (numbers of) employment based cases via this route.

It is for these reasons, that the examination of cases appealed from first to second

instance industrial relations third party institutions will be regarded -  for the purposes of

this research -  as ‘the end of the road’, or effectively binding. Support for this approach 

will be found in the exceptionally tiny number o f such appeals which have been made 

into the ordinary legal system by individuals in rights-based cases in the period under 

examination.

As has been dealt with in an earlier section o f this dissertation, it is the provision in each 

individual piece o f legislation which designates the location of first and second instance, 

and determines which third party institutions’ report will deal with the particular 

volume of cases taken under each rights based heading. Where a remedy is sought to 

some employment based circumstance, and a particular piece of employment legislation 

is cited as being the ground(s) for the particular remedy sought, then the route to 

remedy, or the attainment of the individual’s right to be treated in accordance with the 

legislative term or provision, is set out in that particular piece of legislation. In all cases 

the employment rights legislation provide for a route to remedy of first instance claim, 

and second instance appeal. These rights based cases will be categorised with Type B 

case-taking.

3 .9 .2 . INTEREST BASED CASES

There are also what -  in common usage -  have become known as interest-based cases. 

Where workers, or their trades unions lodge a claim for more of something, generally 

invoking either what they feel is a suitable comparison with a similar or appropriate 

grade, group or category, or grounded in a view that sufficient is not being provided for
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a level o f responsibility, effort or volume of work, then a declaration of interest is not an 

unreasonable way to categorise such cases. We are obviously here in the realm of 

collective bargaining and can and should categorise such case-taking as Type A cases.

The nature and conduct of Type A case-taking in Ireland is that it is norm and precedent 

based. Should one category or (reasonable) comparator achieve some negotiated change 

in their circumstances, then practitioners usually expect what have been termed ‘follow- 

on’, ‘copy-cat’ or ‘consequential’ claims to emerge. It is not unusual for either an 

employer or a trade union to decline to concede some point during a particular set of 

negotiations citing the consequences of ‘follow-on’ or precedent creation, as 

justification. It is also not unusual for either an employer or a trade union to agree to 

await the outcome of someone else’s Type A negotiations or Labour Court case to 

decide whether to press their own particular circumstance, if the arguments are similar. 

Nor is it unusual for either party to make reference to the norms of a particular area or 

industry in either seeking to advance a term or condition, or to defend against a claimed 

improvement or change. In terms of influence on the system, therefore, it is the 

outcomes o f Type A case-taking which affect the conduct o f the actors in the system 

more significantly than the volume of cases.

Up until 2001, trades unions pursued claims and demands for union recognition as 

‘interest based’ cases. In relation to claims by trades unions for recognition from an 

employer to carry out collective bargaining since then, the third party institutions in 

Ireland are precluded from dealing with such claims. The Industrial Relations 

(Amendment) Act, 2001 and the Industrial Relations (Miscellaneous Provisions) Act, 

2004 legislation also preclude pressure being applied to the employer in question, if  the 

trade union wishes to invoke the provisions o f the legislation in pressing claims for 

improvements in its newly recruited members working circumstances. Since the 

provisions of the legislation lead to the possibility of the Labour Court making a 

determination in matters of the terms and conditions of employment o f the complaining 

workers, with the possibility of a further reference of the claims into the ordinary courts 

of law for enforcement, it is appropriate that we also deem all such post 2001 claims for 

union recognition where such cases are taken under these pieces o f legislation, as 

consistent with Type B case-taking.
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3.10 INFORMATION FLOWS IN THE SYSTEM

The size of what we might term ‘the industrial relations community’ in Ireland can be 

regarded as relatively small. If one takes the size o f the subscription list to IRN as one 

of a number o f guides, their print order is 1,250 per edition and their readership, 

according to their own estimates, is approximately three times that.**® CIPD membership 

fluctuates in the 5,500'** region and while no precise figure for the total number of union 

officials in Ireland exists, estimates point to between four and five hundred. The 

frequency of internal union staff business and social contact adds to union generated 

own account research as well as case reporting, analysis and publications, and leads us 

to reasonably assume that case taking outcomes circulate readily. IBEC, while currently 

contemplating an internal reorganisation, is division based with client companies 

‘serviced’ both geographically and by industry or sector. IBEC information flows are 

regarded by trade union interviewees as being exceptionally efficient and representing a 

significant competitive advantage.

Knowledge of industrial relations case-taking outcomes, even not factoring for normal 

media attention to more high profile cases, can be regarded as high in the ‘community’. 

The impact of case outcomes, can be assumed to be internalised reasonably quickly by 

the relatively small ‘industrial relations community’. Thus, in what we have termed as a 

‘norms and precedents system’, the effects o f decisions in cases percolate the system 

and affect subsequent practitioner disposition and behaviour. The community regards 

information concerning settlements as important both in case-making / case-building, 

and in case settling. The significance o f outcomes as guides to ‘what is reasonable’, by 

way of precedent or norm, what can be expected or aspired to in raising a claim / 

making a demand, and in comparison-making, all have the effect of pointing to case 

outcomes as an informal operational ceiling on aspirations (claims), expectations 

(settlement levels) and determinations of what’s reasonable (negotiated outcomes). The 

significance therefore o f this case outcome based analysis should not be underestimated 

in approaching a more accurate and up to date understanding of the real nature o f the 

Irish system of industrial relations, and to what extent it has changed over time, and if 

the description o f ‘voluntarism’ remains appropriate.

Interview: Colby, J. Director, Industrial Relations News, July 2006. 
http://www.cipd.co.uk/branch/Ireland. Accessed 25.07.2006
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3.11 THE RECENT CONDUCT OF THE ‘PARTNERSHIP’ PROCESS AND ITS INSTITUTIONS

There have been seven national ‘Social Partner’ agreements or programmes, covering a 

twenty year period in Irish Industrial Relations (see Table 6, following). They 

developed from a social partner consensus brokered by a Fiarma Fail Government in 

1987 to address the most severe adverse economic circumstances facing Ireland during 

the mid to late 80s. After this crisis period of ‘national economic recovery’, the agenda 

and content of the subsequent National Social Partner Programmes expanded into the 

entire range of social, fiscal and economic policy formation. A National Social Partner 

consensus on pay, on occasions accompanied by significant tax concessions, was and 

remains the ‘glue’ o f the national Social Partner programme system.

Table 6: National Social Partner Programmes -  Ireland: 1988 to 2008

PNR Programme for National Recovery 1988 - 1990
PESP Programme for Economic and Social Progress 1991 - 1993
PCW Programme for Competitiveness and Work 1994- 1996
P2000 Partnership 2000 1997-2000
PPF Programme for Prosperity & Fairness 2001 -2003 ^
SP Sustaining Progress -  Social Partner Agreement 2003 - 2005
T2016 Towards 2016 -  10 Year Framework Agreement 2005 - 2008

Some trades unions have opposed national pay bargaining philosophically (e.g. the 

ATGWU), others have ‘changed sides’ during the period (e.g. the NUJ and MSF, now 

Amicus), and others, mainly the public sector unions and SIPTU, are committed ‘social 

partners’. A view has developed during the latter part of the national Social Partner 

period, primarily among two unions (the IBOA and MANDATE) but for different 

reasons, that this form of ‘one size fits all’ national pay fixing was not serving their 

members interests. In the case of the IBOA, which represents mainly finance staff, the 

‘one size fits all’ approach inhibited them from securing additional increases in 

significantly profitable finance and banking institutions. In MANDATE’S case, their 

view was that the lower paid continued to be significantly disadvantaged by not 

receiving specific ‘catch-up’ attention from the process. To ease the tensions arising 

from member perceptions and trades union complaints about national agreement (over) 

restrictiveness, one method has been to provide for what have been termed ‘local 

bargaining’ clauses. In other words, provision is made for some level of local 

negotiation, generally for up to a specified percentage, additional to the consensus
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clauses on phased pay increases set out for the term of a National Agreement. While this 

had satisfied, to some measure, the trades union agenda, IBEC traditionally resisted 

such provisions.

IBEC complained that commencing during the P2000 period, and -  from their 

perspective -  growing steadily worse during the PPF years, certain trades unions were 

engaging in applying pressure for more (pay) than the national agreement terms. This 

generated two demands from IBEC; (a) local bargaining clauses must discontinue, and 

(b) some ‘compliance’ mechanism was necessary. In the talks which led to the 

‘Sustaining Progress’ national agreement, IBEC were successful in having both points 

satisfied. There was no ‘local bargaining’ clause in ‘Sustaining Progress’, nor is one 

provided for in ‘Towards 2016’, in spite of union lobbying. Appendix XII sets out from 

the ‘Sustaining Progress’ Agreement what have become know as the ‘binding’ or 

‘arbitration’ clauses. The inclusion of these arbitration clauses represents a dramatic 

shift in industrial relations conduct in Ireland.

These ‘arbitration’ clauses require acceptance by trades unions of Labour Court 

Recommendation’s in cases concerning “what constitutes a breach o f  the Agreement” 

(1.10[i]), “a claim o f  inability to pay by an employer" (1.10[ii]), where the employer 

argues that “some cost offsetting measures are required” to enable payment of the 

terms of the Agreement (1.10[iii]), and “where there is disagreement as to what 

constitutes normal ongoing change” (1.10[iv]). These ‘Sustaining Progress’ clauses 

have also been directly transposed into the ‘Towards 2016’ agreement. In addition, 

certain “Key Principles underpinning the Agreement ” have been added as a context for 

the operation o f the transposition of these clauses into ‘Towards 2016’. They are 

enshrined in the parties’ acceptance that:

“the rapid pace of change in the business environment demands ongoing adaptation and 
the parties are committed to full co-operation with normal ongoing change and the need 
for continued adaptation and flexibility to maintain and improve competitiveness and to 
increase productivity and employment. The implementation of this Agreement at 
enterprise or industry level will take full account of the implications for competitiveness 
and employment and the need for flexibility and change, compatible with modern 
organisation, design, efficiency and business processes. It will also take account of the 
need to develop a first class work environment which facilitates employee advancement, 
improves job security, promotes equal opportunities, increases training, productivity, 
flexibility and good working conditions which benefits everyone involved in the work 
process. It is accepted that some manufacturing firms are experiencing particular 
competitive difficulties in addressing market challenges and global competition. This

146



agreement recognises the need to ensure that manufacturing continues to play a central 
role in the Irish economy.*^"

‘Towards 2016’ also states that the “Agreement:
o provides that no cost-increasing claims by trade unions or employees for improvements in 

pay or conditions o f employment, other than those provided in Clauses 1.6, 2.1 and 3.1 will 
be made or processed during the currency o f the Agreement; 

o commits employers, trade unions and employees to promoting industrial harmony; and 
o precludes strikes or other forms o f industrial action by trade unions, employees or employers 

in respect o f any matters covered by this Agreement, where the employer or trade union 
concerned is acting in accordance with the provisions o f this Agreement."

(T2016:80).

In addition to the pay formation ‘glue’ o f the national Social Partner agreements, each 

of the national agreements since 1990 has contained an expanding range of wider 

societal measures and proposals. Indeed, from an examination of each o f the subsequent 

agreement documents themselves, the sheer volume of national economic and social 

planning measures addressed in the national Social Partner agreements could pose a not 

unreasonable question as to what role the legislature now plays in society. That, 

however, is the subject of a different field o f research. As has already been identified, 

regular and relatively frequent occasions of national Social Partner interaction provide 

both lobbying opportunities and extended social network occasions. Each Social Partner 

brings to the table the concerns of their constituency, and many such concerns have 

found solutions expressed in national Social Partner agreements, on issues like levels of 

taxation, national social housing construction programmes, various improvement 

measures in a range of infrastructural deficiencies, modernisation in the public sector, 

higher levels o f capital investment in areas o f education and health. The list is extensive. 

The relative size of the wage formation ‘glue’ component of successive agreements has 

been declining. However, a number o f thorny industrial relations issues have also 

surfaced during the partnership process/proximity. They were:

• the trade union agenda on ‘trade union recognition’

• the joint agenda on public sector pay determination, and

• the employers (including Government) agenda on ‘compliance’

Largely because of the degree of difficult in addressing each of these significant issues 

jointly, the National Social Partner process, set up what were effectively issue-specific 

sub-sets o f the ‘national’ process to deal with them. We will discuss each Social Partner 

created institution, in turn.

Section 1(2). ‘Towards 2016’, National Agreement, page 80.
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3 . 11. 1. HIGH LEVEL GROUP ON THE ‘RIGHT TO B A R G A IN ’

As we have already seen the State offered a considerable level of support at an 

institutional level for collective bargaining in Ireland, and facilitated trades unions from 

the immediate post WW2 years for quite some considerable time. This support included 

IDA encouragement to FDI companies to engage with trades unions immediately prior 

to, or on arrival in Ireland. This policy effectively discontinued as an active practice in 

the 80s.

The trades unions during the ‘Partnership 2000’ national Agreement talks sought 

agreement from the other two ‘social partners’ (Government and the employer 

representative bodies), to the establishment of a legislative provision for union 

recognition. The union agenda was primed in a period of declining union density by a 

number o f high profile trade disputes of long duration about union recognition in the 

preceding period (the ‘Pat the Baker’ strike during 1995, Nolan’s Transport strike in 

1995, and the Ryanair baggage handlers dispute in Dublin in early 1998). From a union 

perspective, each of the disputes came to grief One dispute was a long drawn out high 

profile loss, another involved the union in expensive High and Supreme Court cases, 

and in the third the employer wrote substantial cheques for the union members to 

discontinue the strike and exit the company.

Neither the employer nor Government representatives were disposed to facilitating the 

enactment o f legislation which, it was argued at the time, would have effects on existing 

and potential FDI companies, particularly US headquartered companies. A ‘High Level 

Group’ was established by the social partners,**  ̂comprising senior social partners, civil 

servants and the IDA. The High Level Group produced a report which the trade union 

side rejected'*^*. Subsequent to the rejection, under the Chairmanship of Professor P. 

Beaumont, the High Level Group was reconvened and produced a second report'*^ 

which established the framework for the Industrial Relations (Amendment) Act, 2001, 

together with the Voluntary Dispute Resolution Code of Practice"* .̂ In the two years 

subsequent to its enactment, the trades unions complained bitterly about the inordinate

Partnership 2000, paragraph 9(22).
The Recognition o f  Unions and the Right to Bargain, December 1997
Published in March 1999
S.I. No. 76 o f  2004
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delays in taking cases through the procedures established by the Act. Apart from the 

length of time taken in having cases heard, ultimately by the Labour Court, there was 

consensus at Social Partner level that in other respects, the Act was generally working 

reasonably well. Agreement was reached in Social Partner talks that some modifications 

could be made in relation to processing time thresholds, and Government introduced 

amending legislation, the Industrial Relations (Miscellaneous Provisions) Act, 2004.

Under this legislation, “the (Labour) Court may investigate a trade dispute where the 

court is satisfied that -  (a) it is not the practice o f  the employer to engage in collective 

bargaining ... and (d) the trade union or the excepted body or the employees, as the 

case may be, have not had recourse to industrial action after the dispute in question 

was referred to the (Labour Relations) Commission"*^. It is significant that this “section 

introduces a new and important measure into the industrial relations legislation in this 

jurisdiction. It provides for a mechanism whereby determinations o f  the Labour Court 

as to pay and conditions can, in certain circumstances, become legally enforceable. 

Therefore, ultimately, the Circuit Court can make an order under S. 10 which has the 

effect o f  making it mandatory on the employer concerned to carry out the terms o f  a 

determination or review o f  the Labour Court" (Clarke, 2006:5). Mr. Justice Clarke’s 

superbly succinct description of the purposes and operation o f the 2001 and 2004 

legislation now authoratively sum up how the Acts are to be read and interpreted. "'The 

scheme (the 2001 and 2004 Acts) only applies in circumstances where there is no 

collective bargaining. . . .I t  is clear that the statutory scheme does not impose collective 

bargaining on an employer (S. 6(2) expressly excludes from  the competence o f  the 

Labour Court an entitlement to include a provision fo r  collective bargaining in a 

determination)

The Act underpins an employers entitlement to maintain a position o f opposition to 

collective bargaining, but “that employer is exposed to the possibility o f  industrial 

disputes arising being determined in a mandatory fashion by the Labour Court, with 

enforcement o f  any such determination by the Circuit Court” (Clarke, 2006:6).

Section  2(1) o f  the Industrial Relations (A m endm ent) Act, 2001 , as am ended by Section 2 o f  the 
Industrial Relations (M iscellaneous Provisions) Act, 2004.
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From the trade union, or group of (newly) organised workers perspective, “Section 

2(l)(d) excludes the benefits o f  the scheme, to any employees who have recourse to 

industrial action after an initial reference o f  any dispute to the Labour Relations 

Commission” (2006:6). So, in summary according to Clarke, “to give rise to the 

jurisdiction an employer must decline to engage in collective bargaining and the 

employees concerned must refrain from  industrial action”, and the Labour Court is 

empowered to make a mandatory finding in cases taken under the 2001, 2004 Acts.

The legislative support for union activity which dated back to 1946“**, now effectively 

only remains for employees in companies where a trade union is already recognised for 

collective bargaining, and those in the employment of the State itself. This remaining 

support for the institution of collective bargaining is the provision by the State of a 

conciliation / mediation mechanism through the LRC / Labour Court.

3.11.2. THE PUBLIC SECTOR BENCHMARKING BODY

Pay determination in the public sector over the majority part o f the period being studied 

was conducted on a ‘relativity’, ‘follow-on’ or ‘catch-up’ basis, with one ranked 

category mounting an argument that the proportionate difference in an ‘established 

salary relationship’ had been disturbed by the movement in salary of the higher category 

in the alleged relationship. “The late 1990’s saw a series o f  highly disruptive industrial 

disputes in the public services. These were mostly related to pay claims fo r  particular 

grades and occupations, claims that were permitted under the prevailing national 

agreement, the Programme fo r  Competitiveness and Work (PCW). The disputes, which 

continued into the period o f  the next national agreement, Partnership 2000, included a 

national nurses’ strike, the so-called blue flu, and a ten-day strike by ten health 

professions. A large number o f  less prominent industrial disputes also took place in 

various parts o f  the civil and public service'"*^. Quite a number of these trade disputes 

were fuelled by the then prevailing system of public service pay determination, which 

consisted of a complex pattern of pay links. During that system of ‘follow-on’ pay 

determination, increased pay for nurses led to increases for prison officers, Gardai, the 

Military and a number of others. Significant on the Government’s reform agenda during

The Industrial Relations Act, 1946.
http://www.ictu.ie/html/news/briefcase/benchmarking.htm, last accessed 28“'’ September, 2006
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the negotiations leading to the national Social Partner agreement ‘The Programme for 

Prosperity and Fairness’ which was negotiated in 2000, was what it argued was the need 

for modernisation and change in all parts of the public service and that stability in 

industrial relations and public sector pay fixing was, "a prerequisite o f  effective 

modernisation and service delivery

One of the characteristics of the national Social Partner process in Ireland since 1987 

has been the creation of regular high-status mutual lobbying opportunities for the 

Partners to seek remedy for some constituency ill or issue. At the end of the 1990s, 

public sector unions lobbied Government on what they described as the emerging 

disparity between public sector pay and remuneration for comparable categories in the 

private sector. The ICTU commented that “there was growing dissatisfaction with the 

system, which was increasingly seen by Government, economists and commentators as 

the main obstacle to public service reform The public sector unions sought increases 

relative to the private sector. Government sought predictability and containment, and 

the IBEC policy could best be described as a ‘value for money’ rationalisation and 

modernisation o f the entire public sector.

While this alleged ‘gap’ in public sector / private sector pay relativities has been 

disputed subsequently, the first ‘Benchmarking’ exercise was undertaken in response to 

the lobbying. The Public Sector Benchmarking Body (PSBB) was established as a ‘sub 

set’ o f the Partnership process itself While the PSBB’s deliberations, the rationale for 

its decisions, and its records, were specifically protected from public scrutiny (even 

from the provisions of the Freedom of Information Act, 1997), the PSBB ‘awarded’ an 

average increase to public sector workers of 8.9% over and above the value of pay 

norms set by the national Social Partner agreement of the day. Some individual 

categories received awards, of “over twice that amount -  costing the exchequer, an 

estimated €1.3 billion a y e a r ”̂ .̂ The phased payments of the first PSBB’s awards were 

made contingent on two conditions. The first was union agreement in general to 

Government’s modernising initiatives in the public sector and, in particular, to specific 

change programmes in individual parts o f the Sector. The second condition, and of 

significance in further contextualising the data set out in later chapters, was union

http;//w w w .ictu.ie/htm l/new s/briefcase/benchm arking.htm , last accessed  28*  Septem ber, 2006  
Leahy, P. 2006. B illions at stai^e in Benchmaricing II. Sunday Business Post, 15*. October.



agreement on ‘industrial peace’. Both these conditions have to be formally agreed / 

signed, and verified by a further ‘partnership’ inspired layer of compliance, the sectoral 

‘Partnership Verification Groups’.

3.11.3. THE NATIONAL IMPLEMENTATION BODY;

During the 70s and 80s, a tripartite semi-formal institution named the ‘Employer Labour 

Conference’ was called on by national industrial relations actors and played a role 

during (old style / pre-social partnership) national agreements in helping to resolve 

serious disputes after the Labour Court had failed to resolve an issue. “Since 1987, 

when the current round o f centralised national agreements began, major strikes o f 

national importance, such as those involving the banks or the electricity industry, have 

seen the involvement o f key figures representing the IBEC or the ICTU. Acting after all 

else had failed, these key players developed an informal, yet sophisticated, 'system' o f 

policing the national agreement o f the day in helping to avert or end strike action in a 

key industry or utilitŷ  (Sheehan, 2001:8). This ad hoc IBEC / ICTU involvement in 

major dispute resolution gradually replaced the Employer Labour Conference, which 

ceased to fianction without actually being terminated. For a period, the National Social 

Partner ‘mechanism’ of last resort fell to the Central Review Committee (of the 

Partnership Agreements). However, in December 2000 - the latter PPF period - “the 

employer side secured a strengthening o f the existing 'peace clause' in the PPF through 

the creation o f ’ what Sheehan termed “the curiously named National Implementation 

Body”, “to oversee the delivery o f the industrial peace and stability provisions o f  the 

p p f ”̂  ̂ and to give added weight to the 'peace clause' in the PPF. “The rise in the 

number o f disputes and breaches o f the PPF worried the key players, particularly on 

the employer side, and the NIB was the result o f these concerns ” (Sheehan, 2001:8)

When first established the NIB was intended to oversee a National Agreement. “// was 

described as a ‘virtual ’ body, having no offices, secretariat or no paid up employees. It 

still has none. Operating out o f the Department o f  the Taoiseach, the secretary general 

o f that department ... is one o f three permanent members. The other two are the 

General Secretary o f the ICTU and the Director General o f  IBEC" (Sheehan, 2005:16).

http://www.taoiseach.gov.ie/index.asp?doclD=2356, last accessed 30* September 2006
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The NIB monitors closely developments and the impact of potential disputes on the 

“wider climate o f industrial relations ” and, "in particular, on the capacity o f employers 

and trade unions to promote industrial harmony as a critical element in maintaining 

confidence and stability in the economy, as provided for in Sustaining Progress'^^.

The NIB has received very little detailed inquiry or adequate reporting, beyond 

occasional references to its more observable interventions as reported in IRN. It is a 

body whose detailed functioning is in, and intimately well known only among, the 

senior initiate ranks of the Social Partnership network. Its role is to manage any major 

industrial relations disputes which threaten to undermine any key industrial relations 

element of the national Social Partnership agreements. “This could, for example, 

include a straight challenge to the pay agreement under the programmes (currently 

Sustaining Progress), or it could mean helping to process peaceful change in a major 

state-owned company. It is also the job o f the NIB to oversee the new ‘enforcement’ 

process o f independent assessors introduced under Sustaining Progress" (Sheehan, 

2005:16)

A feature of the more recent national Social Partner agreements has been “the range o f  

monitoring mechanisms and ‘policing’ measures that they contain ... indicate(ing) a 

desire on the part o f the social partners to exercise a greater degree o f monitoring and 

control over outcomes. The creation o f the NIB is a key part o f this evolving system o f  

regulation" (Sheehan, 2005:18).

The enhanced role of the NIB set out in ‘Towards 2016’ amounts “to a more 

streamlined and stronger enforcement ‘system ’, compared to previous national 

agreements ... Any party attempting to undermine national agreements, even 

inadvertently, are usually corralled by agreed procedures and, ultimately, may face the 

experienced players in the NIB. While the social partners, as has been shown, have 

acted this way for decades now anyway, the difference today is that the rules and the 

‘mechanisms ’ that the NIB oversees, represent a far more structured approach than has 

been seen at any time in the pasf' (Sheehan, 2005:18).

Having already discussed the major institutional bodies of influence in the Irish system, 

whether established by statute or created by the Partnership process, and based on the

http://www.taoiseach.gov.ie/index.asp?docID=2356, last accessed 30'*' September 2006
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tools provided by Dunlop’s Systems approach, we suggested a classification of the 

conduct of industrial relations in Ireland in to three periods. Figure 5, following locates 

the agencies and institutions, whether statutory or Partnership creations, in the periods 

already discussed.

3.11.4 THE ‘p a r t n e r s h i p ’ i n s t i t u t i o n s  -  c o n c l u s i o n s

The HLG on the ‘Right to Bargain’ -  a sub-set o f the main ‘partnership’ process - was 

an inventive way o f taking an extremely problematic issue ‘off the table’ at a critical 

time during the complex negotiations concerning the delivery o f a national Social 

Partner agreement. Its composition included IDA representation as well as a noted 

academic, which conferred status on the HLG deliberations, and privacy and proximity 

facilitated mutual understanding o f the opposing agendas. A ‘partnership’ solution was 

found and legislated for.

The PSBB is quite a remarkable invention. By directly making its awards contingent on 

industrial peace and Government’s modernisation agenda, an unstated ‘reality’ was 

harnessed. It is widely but quietly accepted that the overriding predisposition of public 

servants has been to have relative and absolute pay levels determined without having to 

have recourse to industrial action. The PSBB, in a multi-panned scales o f relative pay 

increase ‘justice’, adjusted upwards virtually every public servant’s salary level, after a 

process of submissions and oral hearings. The principles of modernisation and industrial 

peace became necessary conditions for public servants receipt of what effectively was 

the largest arbitration mechanism ever witnessed in the Irish system. The phasing of the 

awards and the prospect of PSBB2 (currently deliberating) has consolidated this 

particularly innovative Type B pay fixing mechanism.

The National Implementation Body is yet another example o f the inventiveness of the 

Social Partners. In what has been described as a ‘one size fits all’ form o f recurring 

wage formation, difficulties can inevitably arise. The IBEC agenda in respect of the 

application of the terms of national Social Partner agreements is ‘compliance’. One of 

the main ICTU concerns is with non-compliance. In the context o f the ‘binding 

arbitration’ clauses o f ‘Sustaining Progress’ and ‘Towards 2016’, and the inevitable 

imprecision capable of being generated in the hands of a skilful collective bargainer in a 

‘one size fits all’ national partnership document, the Social Partners introduced a
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policing mechanism, national agreements, by their nature cannot contemplate every 

eventuality, nor can they provide for a solution to every industrial relations issue. 

Company specific issues also arise, whether they be INM (divesting itself of the major 

proportion of its administrative staff and outsourcing what they once did); or Sunday 

Newspapers (declining to attend at the LRC when closing its Dublin printing plant); or 

Irish Ferries (when seeking to pay off its entire sea-going workforce); or INM’s second 

trip to the NIB (in their demand to discontinue the Defined Benefit pension scheme);or 

the Bank o f Ireland (in similar demands of their workforce to discontinue their Defined 

Benefit pension scheme).

These high profile disputes had no apparent peacefiil outlet and seemed destined to 

result in an industrial dispute. Only in one case, Irish Ferries, did the expected dispute 

actually take place. The NIB, as described above, plays a most significant, if rarely 

observed role in the dispute avoidance determination of the Social Partnership.

3 . 1 2  T h r e e  p e r i o d s  i n  t h e  Ir i s h  S y s t e m  o f  In d u s t r i a l  R e l a t i o n s

We can readily identify and confirm the selection o f the institutionalised period of 

pluralism from 1946 to 1970*“* as a period consistent with the traditional definition of 

voluntarism. Up until 1970 (see foot note) the moral authority o f the Labour Court in 

Mortished’s pluralist ‘common rule’ approach characterised the operation of the system. 

With the introduction in 1970 of the office o f the Rights Commissioner and the new 

Section 20 authority of the Labour Court, we can identify the first small moves into a 

period in which the system would produce less uncertainty, more predictability and, as 

we shall see, an increasing number of industrial relations cases emerging from the 

system with binding outcomes, or mandatory effect.

The process of national Social Partner national economic and social planning and wage 

formation, which commenced in 1987, marked the start of significant change in the 

conduct of the relationships between the actors in both substantive and procedural 

terms. With the terms of the last two national Social Partner agreements, a substantial 

procedural change was also made in the way that the Social Partners determined that

It took som e short time, after the enactment o f  the Industrial Relations A ct 1969, for the full 
administrative arrangements to be put in place for the Rights C om m issioners service to begin to function.
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their constituents should conduct their relationships. For the first time, a generalised 

system of ‘binding arbitration’ was introduced in Ireland. This will be discussed in 

greater detail later but, at this stage, it is sufficient for our purposes to identify that a 

shift in the (procedural) rules within the system had occurred, by the introduction of a 

system of generalised binding arbitration in certain cases. This marks a delineating 

boundary for a further period of what has, and is taking place in Irish Industrial 

Relations.

The institutional pluralist period in Ireland commenced after WW2, and a boundary 

marker can be identified with the first enactment of two routes to mandatory outcomes, 

in the very early 70s. Ireland began, with the passage of the Equality legislation in 1974 

and 1977, a period in which significant and extensive individual rights based legislation 

was introduced to regulate workers terms and circumstances. This wave o f legislation, 

largely of EU origin, has marked the period since the 70s, and continues. The significant 

and quite recent ‘additional’ change in the conduct of industrial relations in Ireland was 

signalled by the introduction of the ‘binding arbitration’ ‘peace’ or ‘compliance’ clauses 

contained in the ‘Sustaining Progress’ and ‘Towards 2016’ National Social Partner 

agreements.

It is not being proposed that the boundaries of the periods we are identifying for 

analysis purposes are absolute or fixed precisely in time, rather that if the ‘rule-making’ 

process of the system is what points to the nature and character of the system, then by 

approaching the Irish system as set out above, it is reasonable to categorise the system 

into three periods, by virtue of the nature o f the significant influences in its rule-making. 

We are therefore identifying, for comparative purposes the following three periods in 

the conduct of industrial relations ‘rule-making’ in Ireland:

1). the ‘institutionalp/wra/w/’period - from 1946 to 1970,

2). the ‘individual legislative ’ period, 1971 to 2002 ,

3). the ‘compliance and arbitration ’ period from 2003 to 2016.®^

** The boundary selected for the period in which the Social Partners agreed to have certain issues o f  
contention determined by ‘binding arbitration, was selected by reference to the two National 
Understanding Agreements, 'Sustaining P rogress’ (2003 -  2006) and 'Towards 2 0 1 6 ’ (formally ratified 
by the parties in Sept. 2006).
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Table 7 following, summarises a series of discussion points in each of Dunlop’s five 

independent variables which interact to determine the dependent variable, the ‘rules’ of 

the system which we are examining. Whether or not the reader is at one with each of the 

points identified in the table, in the context of the very observable decline in conflict in 

the Irish system the point being brought out is that a set of multiple, and in some 

instances considerable, changes have taken place in the variables determining ‘how the 

game is played’. By separating two distinct periods, punctuated by the interval of the 

successive introduction of the individual rights legislation to which Teague (2005) 

refers, the changes in the independent variables from the other two periods are more 

readily visibly accessible.

The discussion points offered here are from the years towards the end o f Period 1, The 

‘Institutional Pluralist’ Period, and the start o f Period 3, the ‘Compliance and 

Arbitration’ Period. The reader may add to, change, re-emphasise or otherwise nuance 

any o f the above discussion points. The very process o f so doing will confirm the 

significance of the change which has taken place since the 1946/70 period through to 

the present time. The interaction of the independent variables on each other and in 

establishing the changing system o f rules over time, must also be taken into 

consideration.

The ‘Tliree Periods of Irish Industrial Relations’ Table depicted above, derived in the 

Dunlop approach from Blain & Gennard, suggests that the independent variables within 

the system have indeed significantly changed. Even Roche (2005:1) acknowledged that 

a change in the traditionally accepted voluntarist view of the Irish system may be one in 

which death -  while slow -  has, or is taking place.

The research described later in this dissertation, identifies not only a well grounded 

approach but a method though which any changes away from voluntarism which have 

taken place can be established, in a way separating function from interest, and interest 

from description.
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TABLE 7: Three periods in the Irish System of Industrial Relations

Independent
Variables

1946-1970 1971 -2002 2003 -2016

Actors

Government

Employers

Unions

Control of Exchange & Interest 
Rates, Grants & Taxation 

Own control o f initiating Labour 
Legislation 

Helped manage 'adversarialism'

IBEC dominated by indigenous 
unionised employers 

Home market suppliers 
Managed 'advserarialism'

A force in indigenous industries 
Low interest in Service Sector 

Public Sector significant 
Demand /  defend status q u o / resist

European Monetry Union 
Reduced Taxation rates 

EU determines Employee 
Rights Legislation thresholds 
Encourages order & flexibility

Majority of IBEC members now 
not unionised 

Global market competition 
Demanding predlcatability

Weak in the Private Sector 
Low presence in Service Sector 

Public Sector members dominant 
Retreat /  comply /  request /  concede

The Context 
of the 
Workplace

Private Sector Advserarialism 
Underdeveloped 'people 

management' skills & resources 
Fragmented Bargaining 

Over 100 Trades Unions 
High personal & Corporate tax rates 

"40 hours, 40 years, 40/60th's" 
'production' disposition 

Union-tolerant 
Reluctantly pluralist

'Partnership'
HRM strategies & policies - the 
dominant workplace discourse 

National 'Wage Formation' 
Less than 50 Trades Unions 

Low personal & Corporate tax rates 
the 'flexibile' workforce 
'Innovation' disposition 

Union-resistant in Private Sector 
Actively unitatist in Private Sector

The
Market
Context

Relatively 'closed' and protected 
Economic sectors 

Significant Unemployment 
Continuing Emigration 

UK - largest trading partner 
Reliance on indigenous 

'protected' Industries 
Significant Public Sector 

Co.'s infelxible & slow to change

Most 'open' economy In the world 
High Annual Growth Rates 
Virtually 'full' Employment 

Nett Immigration 
Global Market / competition 
Reliance on FDI investment 
Significant Service Sector 

Reducing Public Sector 
Competition driving responses

The Power 
Context and 
Status of 
the Parties

Government: sianificant
reluctantly interventionist 

in adversarial Incidents 
Emolovers: tentative /  cautious

vulnerable In a 'home' market 
incremental change processes 

Unions: a siartificant presence
influencing the pace of change

the most significant
an active regulator and the 

dominant 'Social Partner' 
driving the competitive agenda

responsive in a 'global' market 
transformational change Initiatives 

declining workplace influence
following in the wake of change

The
Ideology 
o f the 
System

Institutional
Pluralism

Support for 
Collective 
Bargaining

Voluntarist 
in nature

Highly regulated and 
legislaton based 'rule-making'

Social Partner 
introduction and support 
for 'Binding Arbitration'

A Third Party system of 
increasingly mandatory outcomes

Approach and model developed from Blain and Gennard, 1970, applied as discussed herein.
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The following Figure 5, may assist in locating the various third party agencies and the 

various ‘Partnership’ bodies in the Three Periods o f Irish Industrial Relations together 

with the discussed characterisation of each period.

F IG U R E  5: Ireland’s Industrial Relations Institutions and their origins

Bodies
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I  b y

Statute

E stablished  
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Partnership 
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p i  Conciliation Service

I  EAT M
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2003 to 2016

National
Social ------—►
Partnership

I High Level Group
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Verification Groups

B n ib

Enactm ent 
of Indivldjal 

Rights 
Legislation

3.13 C O N C L U SIO N S

The Irish system of industrial relations has traditionally been described as voluntarist, 

and as a significant contributor to the current economic success of the country. The 

system developed from the common voluntarist origins of the British system, but has 

developed distinctly and very differently from our near neighbour’s system. Recent 

academic research has not questioned the nature of the Irish system, rather it has sought 

to explain certain trends or emerging patters. This is both unsatisfactory in terms of 

research, and lacks policy maker and practitioner value. While not attempting to write 

the history of Irish Industrial Relations agencies, we examined aspects of their 

functioning and how their role and case work changed in the context of what from the 

late 70s, and throughout the 80s and 90s became a series of waves o f new rights based 

legislation. Based on the literature we have adopted the Flanders conception of 

collective bargaining as essentially a ‘rule making’ process, amplified by Clegg’s 

application of pressure to further establish it as ‘bargaining’ as opposed to
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‘representation’, and in that context proposed an important way to categorise cases 

being taken through what was a norms and precedents based system, which will be 

developed in later chapters.

We discussed examples o f how ‘gaps’ in the system o f ‘rules’ have been closed by the 

‘rule-makers’. What is particularly interesting, having looked at the literature on the 

Irish system is the examination of the dominant actor’s position, description o f the 

system and its views. Also, and viewed from another perspective, it was informative to 

see how an international body, the ECSR, has been trying to come to terms with its 

confiision about aspects of the Irish system.

As a platform from which to approach the precise case-loads passing through each of 

the agencies in the next chapter, we discussed their production processes as outcome 

deliverers, together with the nature o f their processes and products, or outcomes. The 

Irish system is relatively small, and its information flows, we pointed out, are 

exceptionally good, this is particularly the case since the national Social Partnership 

process commenced. We described the ‘binding arbitration’ clauses of the two most 

recent Partnership agreements, as a further significantly influential context for case- 

taking in Ireland, and explained the establishment by the Partnership process of a 

number o f bodies to function as ‘rule-makers’ where statutory provisions were deemed 

not to be appropriate.

Finally, drawing on the Blain & Gennard amplification o f Dunlop’s systems approach, 

we proposed a way in which to segment or delineate the development o f the Irish 

system of industrial relations into three main phases. This contribution, in locating the 

shift from institutional pluralism to the present and recently commencing Partnership 

‘compliance’ and ‘binding arbitration’ phase, enables usefial proposals to be made in 

respect o f further research: (a) in respect of the implications of the Teague proposition 

and the observable blossoming of industrial relations peace indicated by the dispute 

statistics (linking to the second period), and (b) a suggested case study approach to the 

recently commenced and increasingly mandatory third period.
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C H A PT E R  4

4.1 INTRODUCTION

The objective o f this research is to establish whether the description underpinning the 

current orthodoxy concerning the nature of the Irish system of industrial relations 

should continue to be promoted as voluntarist in character and practice. Research, as 

illustrated in Figure 6, following, consists of a number o f stages. Chapters 1 and 2 laid 

the theoretical ground for the research, corresponding with Stages 1 and 2 hereunder, in 

the Research Process, which according to Brannick is a "decision making process” 

(1997). This chapter sets out the methodological approach and design employed to 

answer the research question.

FIGURE 6: Stages in the Research Process

IDEMTIFICATION 
OF RESEARCH 

PROBLEM

A. Choic* of Data 
Collection M«thod(s);
- measurement
- samplina
- data collection

B Data Analysis and 
Interpretation

SELECTION OF 
RESEARCH 

DESIGN

SPCIFI CATION 
OF RESEARCH 

QUESTION

REPORTING
FINDINGS

Adapted and developed from Brannick (1997), and Singleton & Straits (1998)

This chapter is divided into seven Sections. Sections 2, 3 and 4 deal with decisions 

concerning the choice o f methodology, the research design, and issues related to the 

method of data collection. Section 5 will deal with the data collection process. Section 6 

will deal with the development and application o f the ‘test for voluntarism’ and analysis 

techniques.
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4.2 APPROACH AND RESEARCH QUESTIONS

The “overall approach to the research process, from  the theoretical underpinnings to 

the collection and analysis o f  data”, according to Hussey & Hussey (1997:54) generally 

conforms with what most authors term research methodology. Confusingly, many of the 

subsidiary terms employed by different authors are either used interchangeably, 

sometimes overlap, or even, in some instances point to different phenomenon in the 

hands of different authors. Where this arises, and if clarification is required, I will 

identify where different authors employ alternative terms in the literature.

“A clear and ambiguous statement o f  the research objective ” is required to enable the 

particular “selection o f  an appropriate research methodology and data collection 

techniques” (Adam & Healy, 2000:152). However, the inextricable link between the 

research question and the choice of methodology has been recited by many authors in 

the literature on research (Adam & Healy, 2000, Brannick, 1997, Singleton & Straits, 

1998, and Zikmund, 1999).

The choice o f a particular methodology cannot be separated from the epistemological 

(nature of knowledge -  how we can know) and ontological (nature o f reality -  what we 

can know) perspectives of the researcher (Burrell & Morgan, 1979). Both represent the 

“theoretical underpinnings" (Hussey & Hussey, 1997:54) and are elsewhere referred to 

as ‘perspectives’, ‘assumptions’ or ‘paradigms’. Such assumptions influence the validity 

and the legitimacy of a contribution to theory development, and therefore represent the 

foundation on which a particular research problem is identified, together with the 

rationale for all the research design decisions which are made, or emerge during the 

process (Brannick, 1997). Although quite a range o f variants have emerged over the 

years, a researcher generally either subscribes to a (post)-positivist or a 

phenomenological perspective. According to Guba and Lincoln, the post-positivist 

view, while assuming that the real world exists, gains access only on an “imperfectly 

apprehendable” basis (1997). A researcher adopting a phenomenological perspective 

would pose different research questions, and approach research in a different way, to 

one who takes a (post)-positivist epistemology, and vice versa.

This research project is firmly located in the post-positivist approach and is directed by 

the following prime research questions, identified in the previous chapter:
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1. Should the system of industrial relations operating in Ireland today continue to 

be termed ‘voluntarist’?

2. To what extent in the Irish system, is the institution of collective bargaining the 

significant determiner of the working terms and circumstances o f Irish workers?

3. If it is found that collective bargaining is not the most significant determiner of 

workers’ terms and circumstances, what are the most significant determining 

factors?

Research can be categorised typologically as ‘exploratory’, ‘descriptive’, or 

‘explanatory / causal’, according to the purpose for which it is conducted (Brannick, 

1997, Hussey & Hussey, 1997, and Singleton & Straits, 1998). Singleton & Straits 

(1998) noted that all research projects have some descriptive component, but the nature 

and the purpose o f the description will differ. This research project has a significant 

descriptive component and is explanatory.

Research o f a descriptive nature seeks to provide a very detailed description of an 

already clearly defined phenomenon and its characteristics -  in this case the 

identification and longitudinal categorisation of industrial relations case-taking in 

Ireland. The main focus o f this research project is identifying the nature of the 

relationship of industrial relations actors to the totality of case-taking outcomes - or 

products o f the industrial relations system - and an explanation for differences which 

have occurred in the nature of that relationship longitudinally.

4.3 RESEARCH DESIGN

Research design is often described as the ‘overall plan’ or the ‘framework’ to conduct 

the research and produce an answer to the research question (Singleton & Straits, 1998). 

Sometimes, design is conceived as the “master plan specifying the methods and 

procedures fo r  collecting and analysing needed information” (Zikmund, 1999:59). In 

developing a research design a level of ‘beginning-middle-end’ anticipation is required 

(Singleton & Straits, 1998). Research design is usually regarded and described as being 

either quantitative (post-positivist, objectivist, scientific, experimentalist or 

traditionalist) or qualitative (phenomenological, subjectivist, humanistic, or 

interpretativist). This widely used bi-polarisation has often been criticised in the
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literature, and Brannick’s 1997 classification of research design into ‘case study’, 

‘survey’ or ‘field study’ is both less simplistic and more useful. Each of these three 

approaches is uniquely suited to gathering particular types and sets o f data. While 

Malhotra & Grover (1998) noted that conducting a survey for the purposes of 

exploratory research as well as description and hypothesis testing is a valid component 

of research design, the first research question above, implies that the description 

‘voluntarist’ was an appropriate title for the Irish system at some point in time.

A  survey, of the nature and character of case-taking at selected time intervals (years’ 

sample) over the history of case-taking in Ireland would, consistent with Malhotra & 

Grover’s advice, be valid, but in the opinion of the author would be less informative and 

explanatory of the change(s), and the rate of such changes in case-taking in the system.

The particular selection of a data collection method depends on a variety of factors such 

as access, the facilities available, the degree of accuracy required, the time span of the 

research study, and the expertise of the researcher (Sekaran, 2000). The decision is 

determined by what the researcher sets out to achieve from the analysis o f the data set 

and ultimately from the research question. In order to determine which data collection 

method would be best suited to the requirements of this study, the characteristics of the 

data required were considered:

• A significant but defined number of individual reporting/recording agencies;

• A large/variable annual volume of individual cases ‘heard’ be each agency;

• Cases which vary by type, by virtue o f the issue being disputed;

• Cases which vary by type, by virtue of the individual piece of legislation under

which such cases have been taken;

• Cases in which participants, by virtue of the planned longitudinal nature of the

study, may have deceased, are otherwise unavailable, or with the passage of

time, unreliable;

• Reliable / consistent / accurate data recording;

• Reliable / consistent / accurate data availability;

• Case outcome reporting, which by virtue o f the manner in which it is recorded,

disputing party, or reporting bias can be eliminated.
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4.4 DESIGN DECISIONS

Taking all these required data characteristics into consideration, the researcher 

eliminated ‘postal surveying’, ‘face-to-face’ interviewing’, ‘telephone interviewing’, 

analysis of ‘media reporting’ archives, as possible data collection methods. Following a 

very preliminary examination of third party agency reporting / archives, the conduct of 

an ‘advantages / disadvantages’ analysis on the agency archives route, and after some 

considerable deliberations and discussions, the author decided that the required data 

could be collected, on a desk-based basis, using archival sources. Archival data 

collection is one of the most commonly used data collection methods (Yin, 1989 and 

Singleton & Straits, 1998), and will be the method employed in this research project. 

While generally regarded as ‘secondary data’ (or archival or available data), the 

archives to which this researcher requires access are the statutory reporting documents 

from the various third party agencies presented annually to either the Minister^^, or the 

Dail, as a requirement of law. In that the data is collected by the agency under whose 

auspices industrial relations cases are taken, and is generally categorised only into type, 

volume, win/lose, and the names of the parties involved in each of the cases, some 

researchers would regard such data as a form of primary data, given that the researcher 

is required to compile a database relevant to the particular study him/herself. Nothing 

will be added to this research project by entering that debate. The advantages of 

employing archival sources considered in the context of the needs of the data 

characteristics and the disadvantages of the proposed method can be summarised as 

follows:

TABLE 8: Advantages / Disadvantages of Data Collection from Archival Sources

ADVANTAGES DISADVANTAGES

Easier to gather 
Low cost
Large amounts of data can be collected 
Quantitative data 
Non-response bias eliminated 
Avoids issues in selecting ‘key informants’ 
Results can be generalised

Not suited to all types of data 
Data quality may be questionable
• outdated?
• accuracy?
Data may not meet specific needs 
Only obtain partial picture 
No interaction with respondents

s o u r c e : Adapted from Brannick (1997), Lucas (1999) and Sekeran (2000)

The Minister for Enterprise, Trade & Employment, formerly the Minster for Labour.
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During the exercise described above, it became clear that the data required would be 

available from archival sources and that virtually all the required data characteristics 

could be met or managed. Problems associated with ‘key informant’ selection and the 

choice of data collection levels would be avoided. Collecting data from such sources 

was envisaged as providing the researcher with greater control over the data collection 

process, in terms of timing, guaranteeing 100% response rate in the collection of ̂  the 

data on third-party case-caking in Ireland, and as such, the researcher planned to 

conduct a census, as opposed to a survey. The data collection method and census 

decision was also perceived to enhance the accuracy o f the data in the sense that 

statutorily reliable and faithfully documented data will be recorded in the annual reports 

of the third party agencies. A census will also, fo r  the first time, assemble “a systematic 

gathering” (Brarmick, 1997:11) of, and make available, a complete data set of Irish 

industrial relations case-taking. Where any possible unavailability or ambiguity was 

envisaged, the researcher’s many practitioner years would facilitate either additional 

archives access, or reliable entry points to the agencies key personnel, via telephone 

calls or interviews.

4.5 DATA COLLECTION

As described above, the data were sourced from the following archival sources, using

desk based research. The following third party agencies are the location of the required

prime archival materials:

Employment Appeals Tribunals 
Employment Equality Officers 
Labour Court
Labour Relations Commission 
Rights Commissioners

In this context, ‘desk’ means, not one but rather a series o f desks, i.e. the Business 

School, college library, the Department of Enterprise, Trade and Employment (archival 

storage), the Labour Court (Chairman’s office). Government Buildings (facilities kindly 

provided by the Secretary General, Department of the Taoiseach), and the Employment 

Appeals Tribunal (public office).

In relation to ‘archives’, except where otherwise referenced the author has a preference 

for hard paper copies of materials, as opposed to web based viewing. In contextualising

167



the prime archival materials, the necessity for access to additional archival materials 

expanded and extended to a range of other documentary materials. They included: the 

Minutes of the meetings o f the High level Group on the ‘Right to Bargain’; IBEC 

position papers and policy statements; ICTU position papers and correspondence, 

including the General Purposes Committee analysis documents and commentaries; 

Labour Court Recommendations; pleadings and Judgements from the ordinary Courts 

of Law; National Understandings (submissions and Agreements); SIPTU briefing 

papers and submissions; media reporting (national^usiness, Industrial Relations News 

journal and articles archives, and Labour Relations Commission Review); presentations 

to seminars and workshops (CIPD, IRN, trade union conferences, and Labour Relations 

Commission); and in examining the extent to which Government facilitates union 

mergers and amalgamations, a Parliamentary Question on the subject.

In addition, two requests for information from the Department of the Taoiseach and 

DETE, under the Freedom of Information Act, 1997, were made, and on receipt of 

preliminary responses, one appeal mounted, to secure additional access to archival 

materials.

Where the additional archival access suggested fuller or further understanding o f an 

issue, an approach, a dispute or a proposal, interviews were sought either with the 

author of the paper presented or published; Directors of IBEC; the Chair and a number 

o f Members of the Labour Court; trade union General Secretary’s and/or National 

officers; senior civil service staff o f the Department o f Enterprise, Trade and 

Employment and the Department of the Taoiseach; a number o f Rights Commissioners; 

a number o f independent third party (consultants) working in the field; union officials 

and Human Resource Managers (in a number of instances those directly involved in the 

management o f a dispute with implications for the conduct of their disagreement 

through the third party agencies); and the editor of Industrial Relations News.

Each of the Agencies referred to on the previous page produce either proposals, 

recommendations, determinations, on occasions clarifications, and/or opinions. What 

we are concerned with here are the ‘products’ o f the system in all their possible forms. 

The status of the products which issue from first and second instance Agencies can 

differ in standing. Using the language of the market, i.e. product, was felt inappropriate 

to industrial relations analysis and in the context that, in a norms and precedents system.
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such as the Irish system, it is the outcomes of the process which create precedents, are 

analysed for patterns and trends, and ultimately upon which subsequent actions are 

taken. For those reasons we adopted the word ‘outcome’ as the common descriptor of 

all the products emerging from cases taken through the various Agencies within the 

system, regardless of what term the Agencies themselves use. In summary then, 

individuals and organisations can take various types of cases, under a variety of 

individual pieces of legislation through the system. On completion of hearings, 

submissions, examinations, or inquiries, the Agencies produce an outcome. So we will 

examine case-taking and its outcomes.

4.6. DATA ANALYSIS

This Section outlines how the data will be approached and analysed, in the context of a 

test which will be developed so that the research questions can be fully addressed.

4.6.1 THE COMPLETE CASE-TAKING DATA SET FOR THE PERIOD FROM 1968 TO 2005

The Three Periods of Irish Industrial Relations proposed in the previous chapter 

confirmed the period from 1946 to the establishment of the Rights Commissioners 

Service (together with the then ‘new’ Section 20 facility, set out in the 1969 Act) as the 

first period in the development of the system. The literature points to and confirms this 

first period as institutionally pluralist and one in which collective bargaining as a social 

institution, together with the activities o f trades unions were supported by the ‘rule 

makers’ and their agencies. It was proposed that the first steps towards a more 

generalised system of mandatory case ‘outcomes’ began with the Industrial Relations 

Act, 1969, and subsequent enactment o f a series of individual rights based pieces of 

legislation. We therefore propose to commence the collection of data from the archives 

commencing in 1968. Further, and in spite of the scale of the task, we propose to seek a 

total population of cases for the entire period from 01.01.1968 to 31.12.2005, i.e. the 

latest year for which data is available.

169



4 .6 .2  TEST DEVELOPMENT

The Clegg collective bargaining amplification o f the definition of voluntarism, i.e. by 

the explicit inclusion of the ‘pressure’ element o f the process o f jointly fixing terms and 

conditions o f employment, also confirms the exclusion o f governmental involvement, 

except in their role as employer. As far as building our test is concerned, Clegg points to 

the exclusion of simple advocacy by determining that “mere representation o f  views ” or 

an “appeal fo r  consideration is not bargaining" (1976:5). Clearly, in the absence of
57‘pressure ’ in the collective bargaining process, simply asking an employer in a case to 

take a ‘view ’ on board leaves the discretion to do so, or otherwise, with the employer. 

Similarly an ‘appeal fo r  consideration ’ is by definition an appeal where the employee is 

either powerless to press the issue or is unable to exert a level of pressure in the process 

of having the issue or case resolved. So, we cannot have collective bargaining without a 

level o f pressure in the process.

Certainly, if  one examines the number of recent cases in Ireland in which employers 

have resisted / refused trade union recognition to conduct collective bargaining, one can 

find the language in virtually every case that the resisting employer will not 

countenance an outside pressure in the employer/employee relationship in which the 

employer is already satisfied. Dealing ‘directly with our employees’ as a policy position 

‘without outside influences’, has been reported frequently in national and industry 

media. Pressure, therefore, is a key determinant as to whether collective bargaining 

takes place in determining the nature, content and regulation o f  the relationship’ 

between parties. In the absence o f collective bargaining, employee terms and conditions 

of employment can be determined by legislation, regulation or employer determination, 

or a combination of all three.

If one were to examine all the interactions in a system of industrial relations over a 

representative period to establish whether collective bargaining determines ‘the nature, 

content and regulation of the relationship’, the application of, or the existence of, some 

level o f pressure in the interactions between the parties must accompany the enquiry 

into each case. So, before we look at methods o f examining industrial relations case- 

taking and what constitutes an appropriate and representative timeframe for the study.

The “attempt to persuade or coerce (someone) into doing som ething” Oxford Dictionary o f  English. 
Second Edition, Revised. 2005:1393.
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we have to locate a means of examining each case for some level of the exertion of 

pressure by one party or the other, in their collective bargaining with each other. Mutual 

pressure may, of course, also be applied, and this is not inconsistent with Clegg’s 

definition. Equally, a party may chose not to exert pressure, or in the possible long-term 

nature of a collective bargaining relationship, the parties may not feel the need to make 

explicit the existence of the possibility of pressure being applied. If the nature of their 

relationship is a collective bargaining one, implicit pressure or threat is present, and the 

parties need not make frequent reference to their ability to apply or use it. Mutual 

pressure -  at least at a theoretical or implicit level -  can, as Clegg pointed out, take 

many forms.

One of the forms o f pressure or threat**, arguably the least overt, is the threat to invoke 

the next level of the bargaining procedure. Normally, in fixing the procedural nature of 

their relationship, as opposed to the substantive content, parties provide for the 

procedures or regulations on how they will conduct their relationship, particularly when 

a disagreement is reached. Usually provision is made for local discussions or 

negotiations, followed by joint reference to a neutral ‘third party’ on failure to agree 

being flagged at local level negotiations. In Ireland the first third party reference in 

cases o f collective bargaining is to the Labour Relations Commission, where the parties 

are provided with independent assistance in their negotiations by an executive o f the 

Commission’s Conciliation Service. Failure to agree at this level is normally followed 

procedurally by a reference o f the case to the Labour Court. Employers have frequently 

complained of the delays in reaching agreements with trades unions, and at the length of 

time some employer item on an industrial relations agenda can take in being processed 

procedurally.

This is o f particular significance where such an item is driven by market, cost or 

competitive reasons. Employers also frequently complain of trade union ‘delaying 

tactics’ in negotiations, which they assert can have cost implications. So without overtly 

issuing a threat, or carrying out some act of pressure, trades unions can exert pressure 

by disagreeing, or threatening to disagree. It can therefore be said that in this analysis, 

the lowest or most benign level of pressure is the threat to disagree, thus requiring

To “state o n e’s intention to take hostile action against (someone) in retribution fo r  something done or 
not d o n e” Oxford Dictionary o f  English. Second Edition, Revised. 2005:1837.
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reference o f the case to the next level of the negotiating procedure, which causes delays 

and therefore costs o f various kinds.

Taking a ‘threat to disagree’ to the next level, but not as yet representing an overt act of 

pressure, is the refusal by one party to agree, either during the currency of a negotiating 

procedure, or when a ‘final’ proposal or recommendation is rejected, usually in a secret 

ballot. A ‘refusal to agree’ may not represent the end o f the matter, but the proposing 

party is usually then left with the dilemma of either having to drop or moderate the 

proposal, or to engage in a threat to act, or to actually exert some pressure. In the media- 

sensitive zone of industrial relations dispute handling, a ‘refusal to agree’ which has the 

result o f effectively requiring the other party to initiate a threat or to directly apply some 

pressure, often provides the refusing party with media friendly case-making material of 

the offended party variety. Thus we are back to the pressure accompanying the very 

threat o f refusing to agree.

At its least overt, the lowest level of pressure exertion is the refusal to agree with a 

proposition of the other party to a negotiation. The right to disagree would seem 

therefore critical to being able to (a) make full use of a negotiating procedure and its 

various layers, and (b) exert the minimum level of pressure in collective bargaining. 

Where the negotiating process procedurally leads to ‘arbitration’ i.e. where the third 

party’s decision is ‘binding’, the ability of a party to ‘refuse to agree’ has been removed, 

and we have a process without pressure. In Clegg’s conception, the operation of such 

negotiating processes does not constitute collective bargaining. If a party is not at 

liberty to reject an industrial relations outcome, then the process does not constitute 

collective bargaining, and such a case does not satisfy the two elements required to meet 

the test in that:

(a) there is not in practice a ^self determination o f  the nature, content and

regulation o f  the relationship ’ between the parties, and

(b) pressure is absent from the ‘determination ’ reached through the procedure used

by the parties.

Therefore if we examine the body o f case-taking in an industrial relations system over a 

representative period, where the ability to reject a proposal or recommendation was 

available to the parties, then we would be testing for the conduct o f a system of
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industrial relations which is voluntarist by examining the outcomes o f such case-taking. 

Conversely, by examining the body o f cases in such a representative period of time for 

the extent to which the parties were not at liberty to reject the outcome of the processes, 

then it could be established that the system was other than voluntarist. Such a system 

might be found to be based on a corpus of legislative rights, an arbitration based system, 

a regulated system, a system based on ‘appeals for consideration’ -  ultimately to some 

mechanism of third parties, or even a system where the issue of threats or acts of 

pressure were in some way outlawed or prevented. The application of this test should 

also identify the actual nature o f the system found if, through the study, the system was 

to be established as other than voluntarist in nature.

One o f the ‘classic’ conciliators means to apply pressure in the Irish system, which has 

been described earlier as a ‘norms and precedents based system’, is to “advise” one or 

other party to a Conciliation Conference, that were such a case as theirs to be referred to 

the Labour Court, that the Court would likely find as it did in some identified number of 

other, or precedent setting case(s). While not directly usurping the role o f the Labour 

Court, previous decisions of the Labour Court in the Irish system are directly influential 

in cases which follow. Similarly, norms and practices are established in certain 

industries, and practitioners o f all sides in a system are generally aware of such 

practices and precedents. The pressure on a union or a single employer not to concede to 

a ‘new’ practice or some change is significant also. While these day to day negotiating 

levers or pressure points do not undermine the voluntarist nature of the system per se, 

they are none the less influential up to a point.

The point is that for so long as the parties on exit from the Labour Court retain the 

ability to reject a Recommendation, and with the exertion of the effort required to apply 

some pressure, or at the very least to threaten to take some action, they may affect a 

change in the procedural outcome to their advantage. In this way, if  at least a theoretical 

level of pressure remains, even if the exertion required is considerable or if  the costs 

associated with applying the pressure are substantial, and the right to disagree, or the 

right to reject a recommendation remains available to the parties, then the functioning of 

the case-taking system still falls within the voluntarist definition.

In summary, examining the body of case-taking in a system of industrial relations, and 

establishing the extent to which the parties (either employer, trade union and/or union
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member (employee) retain the right to disagree with the outcome of the processing of 

each individual case, will help us determine the extent to which a system is voluntarist 

in nature. The application of such a test, over time, strips out actual practice and 

practitioner experience from possible vested interest descriptions o f a system. The 

ultimate test of a voluntarily negotiated collective bargaining agreement is whether the 

employees covered by such proposed agreements are at liberty to reject the outcome of 

those negotiations. Viewed from this perspective, the ultimate test of the voluntarism o f  

a system of industrial relations is whether those covered by its processes and practices 

are at liberty to accept or reject the products which the system produces.

The liberty of the parties to determine the nature and the content o f their own 

relationship, clearly implies that the acid test of a truly voluntarist system is one in 

which the parties are at liberty not to agree. In this way, it can be said that ‘voluntarism’ 

is based on such industrial relations uncertainties and a voluntarist system is the sum 

total of the collective bargaining products, patterns, shifting standards, and norms 

established through the uncertainties of collective bargaining negotiations, ballots and 

agreements, over time. From the discussion above of the centrality o f the Clegg 

inclusion o f a party’s retention of the ability to apply some level o f ‘pressure’ during the 

process of arriving at an industrial relations outcome, we have established a means to 

categorise cases taken through the system, and Table 9, following again summarises 

these categories.

TABLE 9: Case-taking typology

Type PROCESS/

ACTIVITY

NATURE  

&  BASIS

FORM 

OF ACTIVITY

STATUS OF FINDING  

OR OUTCOME

A C ollective
Bargaining

Interest
based

Pressure can 
be applied

Recommendation  
can be rejected

B Representation Rights
based

Case based 
on advocacy

Recommendation  
(effectively) binding

In Type A cases, the parties retain their ability to apply pressure in securing an 

acceptable outcome to some matter in dispute, whereas in Type B cases, the Labour 

Court (or in certain cases, the EAT) determines what is best for the parties.
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Having established a suitable typology in the taking o f industrial relations cases, it will 

be necessary to examine the reporting of each of the third party institutions in respect of 

cases taken under the particular pieces of legislation under which they have either first 

or second instance responsibilities. Having regard to ‘first instance’ access point 

statistics leading to possible ‘second instance ’ appeals which are binding, effectively 

binding, or which lead to a ‘mandatory outcome’, the examination o f cases taken 

through the institutions must distinguish at point o f  access to the destination (and 

therefore the ‘status’ of the outcome) for the case which the selected route will 

determine. Thus any possibility of double counting can be transparently and absolutely 

eliminated. Reference to the typology for each o f the cases during each of the years 

under examination will determine what type of allocation will be made with each case. 

As additional legislation is added to the statute books during the period, a first and 

second instance examination will be made, and the status of the outcomes will be the 

determining factor for the possible impact of individual pieces of legislation on the 

nature o f case-taking.

4.6.3 DATA MANAGEMENT, CATEGORISATION AND ANALYSIS OF THE DATA SET

Our research interest lies in an outcome analysis o f case-taking in the Irish system of 

industrial relations. There are a considerable number o f conditions which affect the 

conduct of a case through the system and its eventual outcome. Procedurally, they 

include:

1. the nature of the issue or claim,
2. which party initiated the matter,
3. the individual piece of legislation under which the case might fall (and in this 

instance there is the possibility in some cases for a limited amount of initiator 
choice),

4. the Agency through which the case was processed, at first instance, this is 
directly dependent on the choice made at (3) above,

5. on appeal, the appropriate second instance Agency, and
6. the status or nature of the outcome from the second instance Agency.

Since the following conditions do not affect the nature o f the outcome of a case and for 

management of data reasons we do not need to provide a coding system to capture:

• reference to any case-initiation or processing timescales or thresholds,
• whether the case was represented, and if so, by whom,
• the competence or advocacy skills of the person handling/managing the case.
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• the quality of the submissions made in furtherance or support of the case,
• the overall length of time spent in processing the case from initiation to outcome 

stage
• any sectoral, industry, parent company country of origin or other similar data,
• the amount, if  any, of any public attention the case received, and
• consideration o f any demographic information (usually absent) of the claimants.

In establishing the stages necessary within which the data analysis will be conducted, 

some initial exploratory work will be required. Currently there is no single data base of 

all cases taken through the system. The individual agencies archives will have to be 

examined and an initial ‘case completed’ out-turn examination conducted to establish 

the marmer and style of individual agency reporting. Each third party agency reports 

separately and at different times each year. The manner and style o f reporting by the 

agencies has varied over time and are not consistent with each other. The particular 

agency empowered to hear certain types of cases has, in some cases, changed as the 

body of legislation has changed / developed over our planned timeframe. We will 

confirm the availability of relevant data to our plan to conduct a survey of case 

outcomes from 1968 to 2005. In this way we will be able to confirm our ability to 

conduct a Type A / Type B categorisation of the annual volume o f agencies case work. 

From earlier Chapters it is evident that the driver of (1), (3), (4) and (5) above is the 

piece o f legislation under which cases are taken (with some limited discretion provided 

to the case initiator in (3)). No Third party agency in the system can hear or deal with a 

case outside one of the Acts in the body o f the legislation. The legislation under which a 

case is dealt with is the determiner of the status, or nature of the outcome. Critical 

therefore to fully understanding the processing of any case, is the reporting agencies 

identification of the legislation under which a case is heard. Having established that the 

agencies reporting manner and style would provide us with access to the data necessary 

to conduct the planned Type A / Type B analysis, a decision to proceed on this basis can 

be made.

A more traditional case-processing type analysis might have required the development 

of what could be quite an elaborate individual case coding system. Were we to have 

extended the scope o f this research to require additional research questions developed 

from the literature, that may well have been required. However, to answer our already 

significant research questions posed serious and time consuming considerations in their 

own right, in addition to those set out in the preceding paragraph. The critical data 

management question at commencement of data collection phase turned entirely on
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securing accurate data sufficient to answer our questions about the nature of the system. 

Specifically, what was required to carry out the Type A / Type B categorisation of cases 

was access to those aspects of the agencies reports which permitted knowledge of (a) 

their receipt and processing of a case, (b) the legislation under which an agency dealt 

with a case, and therefore (c) the nature o f the decision the agency took.

Our approach therefore will be to examine each of the agencies reports for every year 

from 1968 to 2005 and simply establish the number cases each completed or disposed 

of (as opposed to having received) and under what piece of legislation the agency heard 

each case. While this may be considered a quite complex and time consuming, if easily 

stated task, a methodical and diligent application to level o f scrutiny and detail 

determined by our typology would be the simple binary requirement in addressing the 

data in the planned way. As will be discussed the decision to use Microsoft Excel, 

effectively as a simple recording/counting and presentation tool, was to permit readily a 

flexible way to provide for a number o f aggregation, summary and layout / presentation 

iterations.

Grounded in the literature on collective bargaining, and as described in Section 4.6.2, 

above, a test for voluntarism has been developed to be applied to the data set of case 

products, or outcomes from the third party system of the Irish industrial relations. The 

purpose of the application o f the test is to establish the fundamental nature o f the Irish 

system, in answering the research questions. While the data set will cover a 

considerable volume of cases over 38 years, it is envisaged that Microsoft Excel will 

provide a means to construct a suitable and accessible case recording database, retaining 

the caseload of each agency, for each o f the years under examination, as well as for the 

entire period o f the study. Excel will satisfactorily enable us to record, categorise, 

group, manage and analyse the data set being sought.

It is envisaged that in its development the Excel database/worksheet will undergo a 

number of iterations to render this computer based tool fully satisfactory and fit for our 

purposes. In inputting the data for analysis purposes, the iterations will be driven by 

determining relevant categorisations in the assembly of the data and subsequent analysis 

needs. It is envisaged that the factors influencing data categorisation will be the rules of 

case processing determined by the twenty five individual pieces o f employee rights of 

legislation which were enacted at different times during the review period. It is further
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anticipated, partially because of restructuring which took place during the period of 

examination in the reporting responsibilities of some of the agencies (in the case o f the 

Equality Officers, and the Conciliation Service), that the requirements of the legislation 

are a more secure determiner of data categorisation and entry, rather than solely relying 

on agency annual caseload reporting. In addition, some first and second instance 

locations, under some items of legislation, have also changed during the period under 

review, and the database/worksheet will be designed to accommodate such changes.

Case recording and meaningful/accessible categorisation of agency caseloads will 

determine the ultimate design of the Excel database/spreadsheet. If we take references 

of cases to the Rights Commissioners, as an example, at the start of the review period 

cases were exclusively referred under the Industrial Relations Act, 1969. Since that 

year, subsequent items of legislation have added other case reference possibilities. In all 

cases, second instance references from a Rights Commissioner is to either the Labour 

Court or the EAT, but the nature of the outcome from such second instance references 

can be different. Those referred under the 1969 Act are at second instance binding only 

on the appellant. Those referred under the Unfair Dismissals legislation, are determined 

by the EAT, and may be appealed into the ordinary Courts of Law, on a point o f Law. 

There are other second instance appeals references which, depending on the piece o f 

legislation under which they taken, are heard and determined by the Labour Court, and 

are only appealable thereafter, on a point o f law to the ordinary Courts o f Law. One of 

the categorisation decisions, for example, will be to group all Rights Commissioners 

cases as a single group, regardless o f the legislation under which they have been taken, 

by virtue o f the fact that the Rights Commissioners route to remedy conforms with Type 

B case taking.

It is envisaged that, in the development of the Excel database/spreadsheet each type of 

case will undergo this level o f examination to determine satisfactorily the final structure 

of the database. In this determination, it is envisaged that each piece o f legislation which 

directs case-taking to the individual agencies will influence its design and construction.

The construction of the database will also have presentation considerations. It will need 

to be designed to provide the reader with an overall tabulated view o f cases taken in 

each of the years of the case conduct of the system without the disruption of the reader 

having to wade through multiple pages of legislatively itemised worksheets showing
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case volumes for each individual agency. It will also have to provide the reader with a 

high level tabulated and categorised summary position while retaining clear indications 

of significant volume drivers for both Type A and Type B cases.

4.7 CONCLUSION

The object of this study is to describe industrial relations case-taking through the third 

party agencies in the Irish system of industrial relations from 1969 to 2005, and to 

propose a way in which they can be categorised so as to establish whether the nature 

and character o f the Irish system, and its practices, conform with the voluntarist 

tradition. Based on a review of the literature, it is hypothesised that the essential 

voluntarist characteristics no longer underpin collective bargaining in the Irish system 

as the dominant and/or most significant determiner o f the terms and circumstances of 

Irish workers. In the day to day practice of a norms and precedents form of voluntarist 

collective bargaining, the decisions of the Irish third party industrial relations agencies 

having significant influence. A methodology using agency archival data sources to 

assemble the entire population of cases taken through the system was considered the 

most appropriate research design. In all, every case which was handled by the agencies 

during the period 1968 to 2005 was examined. Additional archive materials were also 

sourced and analysed. The results of the study, together with some accompanying 

explanation of each agency’s case handling and the legislation influential on the conduct 

of taking cases through the system are presented in chapter 5.
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CHAPTER 5

5.1 In t r o d u c t i o n

The purpose o f this study and its data collection component is to enable us to address 

the three prime research questions:

4. Should the system of industrial relations operating in Ireland today continue to be 

termed ‘voluntarist’?

5. To what extent in the Irish system, is the social institution of ‘collective bargaining’ 

the significant determiner o f the working terms and circumstances of Irish workers?

6. If it is found that ‘collective bargaining’ is not the most significant determiner of 

workers’ terms and circumstances, what are the most significant determining 

factors?

In that this study seeks to re-examine, re-validate, or propose an alternative to the 

prevailing orthodoxy concerning the described ‘voluntarism’ of the Irish system, it will 

be necessary to remain reminded of that orthodoxy, but also to retain the ‘outside’ lens 

though which to examine the system. The alternative tends to a replication of the current 

preoccupation with trends analyses, which while valuable are but studies unquestioning 

of the fundamental nature o f the system itself Such studies fail to incorporate fully how 

the nature of a system influences, or is intended to affect trends emerging within a 

system, and a firmer interaction with Dunlop’s (1958) original conception and approach 

would be recommended.

It will be posited that even by careful examination of individual pieces of the system’s 

jigsaw, little can be learned o f the character o f the entire picture except that each 

individual piece is possibly made of cardboard, is more than likely to have been cut 

mechanically, looks as though it is possibly part of a scene from some urban landscape 

and is of a size suggesting quite a large picture. We may guess that the degree of 

sharpness of the image on our pieces suggests to us something about the degree of 

difficulty in assembling the entire picture. Most people purchase a jigsaw having first 

seen and appreciated the picture as a whole. To continue the analogy, in terms of Irish 

industrial relations, we have been told repeatedly, and have come to believe, that our



picture is of some significant occasion of state, and that the emperor is magnificently 

centre stage in newly hand-crafted regal attire. And on that basis we bought the jigsaw.

5.2 CENSUS OF CASE TAKING IN THE IRISH SYSTEM , 1968 - 2005

The data was assembled in the marmer set out in the previous chapter and established 

that there were over 240,000 cases taken through the system of third party agencies 

during the period under review, from 1968 to 2005. This is the first time that a complete 

census has been compiled of cases taken through the third party system in Ireland over a 

significant period. The data set totals over 240,000 cases.

For data management and data presentation purposes, numerical data set of all case- 

taking through the agencies is organised and tabulated, and set out in the tables 

presented in the appendices. This aggregation of the data is organised into two main 

types of summary. Firstly, the caseloads from some agencies (the EAT, the Rights 

Commissioners and the Equality Officers) were grouped under the title o f the agency, 

regardless o f the range o f legislation under which each agency dealt with these Type B 

cases. A similar approach was adopted in grouping JIC, JLC, and ERO cases heard by 

the Labour Court. Secondly, in the Section 20(1) and (2) Type B cases, and in Section 

26(1) Type A cases (i.e. cases referred from the Conciliation Service to the Labour 

Court), each category was, for identification and comparison purposes, shown 

separately.

The presentation considerations included: the desire to provide the reader with an 

overall tabulated view of cases taken in each of the years o f the conduct o f the system 

without having to wade through multiple pages of legislatively itemised worksheets 

showing case volumes for each individual agency; and to provide the reader with a high 

level tabulated and categorised summary position while retaining clear indications of 

significant volume drivers for both Type A and Type B cases.

In the case of the Equality Officers case-handling, only employment-based cases were 

used. In the case o f Rights Commissioners cases, regardless of the item o f legislation 

under which a Rights Commissioner heard a case, all o f their case-work is aggregated, 

and individual Rights Commissioners caseloads have not been separated (see Appendix
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XII). In respect of the two types o f Section 20 cases, both individual arbitration 

possibilities are shown separately. The annual volumes of Conciliation cases are shown 

separately, as is the proportion which, under Section 26(1), were referred as disputes to 

the Labour Court. The Tables, in Appendix XII, also show the results o f the ‘voluntary’ 

(Type A) and ‘mandatory’ (Type B) analysis for each year under review.

Over the period under review each of the third party agencies dealt with a variety and 

generally annually increasing number of cases. The Employment Appeals Tribunal 

(EAT), during the period disposed of 141,018 cases. Due to the nature of the legislation 

under which the EAT deals with cases, these are cases in which the employment 

relationship is essentially terminating. Because o f the mandatory outcome nature and 

effect of EAT decision making, which has already been discussed earlier in this 

dissertation, all EAT cases were categorised as Type B Cases.

Appendix XII shows that the first year for which we have data for cases in which an 

Equality Officer made a recommendation, (after the passage of the establishing 

legislation in 1974), was for the year 1976. From 1976 to 2005 there were a total of 

1,354 Equality Officer Recommendations in employment based cases. Except in certain 

jurisdictional issues, when the Labour Court can make a determination in such matters, 

first instance access of cases of complaint o f employment based discrimination are 

made to an Equality Officer, with second instance, or an appeal in the case, being to the 

Labour Court for a determination. Because of the mandatory outcome nature and effect 

o f Equality Officers’ decision making, which has already been discussed, all cases 

referred to an Equality Officer for a recommendation were categorised as Type B Cases.

The Table set out in Appendix XII also shows that the first year for which we have data 

for cases in which a Rights Commissioner made a recommendation (after the passage of 

the establishing legislation in 1969), was for the year 1971. From 1971 to 2005 there 

were a total of 38,181 Rights Commissioners recommendations, made under multiple 

pieces of legislation. In 1969 the irmovation of the office o f the Rights Commissioner 

introduced, for the first time in the Irish system of industrial relations, a route to 

mandatory outcome by virtue of the selection of a Rights Commissioner as first instance 

body in the route to remedy. As has already been discussed, and depending on the piece 

of legislation under which a case to a Rights Commissioner was taken, appeals, or 

second instance references were either to the Labour Court or the EAT. Over the thirty
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five year period during which data for the Rights Commissioners is available, there 

were a total of 5,123 appeals against Rights Commissioners recommendations (or 

13.4% of all Rights Commissioners cases for the period). O f these 2,693 cases (or an 

average of 7.1% per year over the 35 year period for which we have data) were 

appealed to the Labour Court, and 2,430 (or an average o f 6.4% per year over the 35 

year period for which we have data) were appealed to the EAT. However, and as can be 

seen from the Tables set out in Appendix XH, in respect of the EAT case load we only 

have data on appeals from Rights Commissioners recommendations since 1979. In 

respect o f cases appealed to the Labour Court, the data set out in Appendix XII, shows 

that while we have two appeals from Rights Commissioners recommendations for the 

year 1970, no data is available for the number o f cases actually heard in that year by a 

Rights Commissioner.

Data from the early period of the office of the Rights Commissioner is not therefore 

absolutely complete, but the longitudinal nature of the examination and the very 

significant number of cases being analysed indicate and confirm that the data trends are 

reliable, even having regard to a very small number of cases reported in any particular 

year having been recorded by an agency in less than the most desirable manner. As has 

been discussed earlier in this dissertation, cases referred to a Rights Commissioner have 

been classified as Type B cases in that, on appeal to the EAT (for example in a 

dismissal case), the outcome is effectively mandatory, except on a point o f law 

reference into the ordinary Courts o f Law.

In cases appealed from a Rights Commissioner in to the Labour Court, if  such an appeal 

is made under the Industrial Relations Act, 1969, the Labour Court Recommendation is 

binding on the appellant, and if appealed under any of the body of individual rights 

based legislation enacted since, the Labour Court’s determinations are effectively 

mandatory in outcome, except for the possibility of judicial review or further appeal 

into the ordinary Courts o f Law, and then only on a point o f law.

The Tables in Appendix XII shows that during the selected period under review, the 

Labour Court dealt with a total o f 1,351 cases concerning Employment Regulation 

Orders (ERO), Joint Labour Committee (JIC) and Joint Industrial Council (JIC) matters. 

While this total volume of cases could at first glance seem, over the 38 year period, to 

be relatively low, the number of workers covered by ERO’s, the JLC’s, and JIC’s is in
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the realm o f hundreds of thousands of workers annually. The Tables in Appendix XII 

also show a relatively small number o f jurisdictional or ‘exceptional, and other’ cases 

grouping. Over the 38 years of the examination, these grouped categories were 

identified as exceptionally small in number and, for presentational purposes, have been 

categorised together. They do not disturb the trends from the analysis, and all case 

categories within this grouping conform with Type B case taking outcomes.

The second innovation accompanying the enactment of the Industrial Relations Act, 

1969, was the introduction of the Section 20 case taking provisions in the Act. Under 

these provisions, in a Section 20(1) reference to the Labour Court, a party, invariably an 

individual worker or a trade union, could have the Labour Court examine and make a 

recommendation in a case even without employer cooperation, but with the prior 

stipulation in the legislation that the applicant agreed to be pre-bound by the outcome. 

In Section 20(2) references, the reference circumstances are similar, except that both 

sides attend and agree to be pre-bound by the Labour Court’s recommended outcome. 

The Section 20(2) provisions have as has already been discussed, particular significance 

in relation to what have been termed the ‘binding arbitration’ compliance clauses in the 

‘Sustaining Progress’ and ‘Towards 2016’ national Social Partner agreements. The 

provisions of both Sections, 20(1), and 20(2), were used from the first year of enactment 

of these provisions. With reference to the use of these provisions, the tables set out in 

Appendix XII, show that there have been a total o f 2,068 Section 20(1) references to the 

Labour Court over the period of examination of case-taking, and a total of only 130 

Section 20(2) cases heard. Both Section 20(1) and 20(2) cases conform with Type B, 

‘mandatory outcome’ case-taking.

Over the period of examination, there were a total o f 55,243 cases dealt with by the 

Conciliation Service. The data set out in the Tables in Appendix XII, treats all cases 

referred to the Conciliation Service under a single grouping, regardless of whether the 

service was under the jurisdiction of the Labour Court (from 1946 to 1990), or under the 

jurisdiction of the Labour Relations Commission (1990 to date). O f this total for the 

period there were 14,726 cases referred on into the Labour Court for a formal 

recommendation (or an average during the period o f 26.7% of all first instance cases at 

Conciliation). The proportion of cases which are currently referred from the 

Conciliation Service to the Labour Court, has dropped significantly to an average of 

approximately 15% of cases per annum (taking the average number of cases referred
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from Conciliation to the Labour Court over the last ten years of the data set out in the 

Tables in Appendix XII).

Where, from the examination of all the cases in the assembly o f the data set out in the 

tables in Appendix XII, there was any ambiguity concerning the outcome nature o f a 

particular case, the case concerned was categorised with the ‘non-mandatory’. Type A 

body of cases. Where such categorisations occurred, they were: (a) very infrequent, (b) 

generally only in the very early years of the selected period of examination, and (c) 

represent an insignificant and minor detail in the overall examination o f the total 

volume of case-taking.

In the application of the case-taking typology to the total volume o f cases taken through 

the third party agencies over the 38 year period o f review, we have identified the 

following overall breakdown of cases:

TYPE OF CASE TOTAL NUMBER OF CASES PROPORTION OF CASES

These figures could be described as the total gross outcome effect o f case-taking 

through the system over the entire period. What this indicates is that there has been a 

very clear predominance o f Type B cases within the volume of cases taken within the 

system. What these figures do not permit access to is what changes have occurred in the 

nature of case-taking outcomes over the review period. We will return to this point later 

in the chapter.

The Tables have been constructed as a common set which are set out in Appendix XII, 

as has been described above. When presenting individual agency case volumes during 

the period, it was felt sufficient, and far less distracting for the reader, if  the Tables from 

which the Figures were constructed were located separately in the Appendices. The total 

volume of (all agencies) cases in each of the years under review, and uhimately a Figure 

showing the Type A / Type B breakdown for the entire period are presented. Each 

Figure is located with the corresponding discussion text accompanying each individual 

agency.

Type A 

Type B

55,243

185.696

240,939

22.9%

77.1%
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In order not to distract the reader with the case volume data, set out in the Tables in 

Appendix XII, the data is presented in figures demonstrating the trends in case handling 

volumes for each of the agencies over the review period. When each of the agency case 

volumes has been presented and examined, a total picture of the case-taking for the 

entire period will be presented in a figure drawn from Appendix XII.

5.2.1 ISSUES REGARDING DATA COLLECTION

Given the decision to conduct a census of cases, the ‘population’ would be every case 

taken through the third party agencies in the system. There were over 240,000 cases in 

all in the period from 01.01.1968 to 31.12.2005. Generally, the quality of the data was 

acceptable, once issues concerned with actually locating the data had been resolved.

The more recent annual reports of the agencies are available on the internet. This is not 

the case with ‘older’ reports. The ‘newer’ agencies (Labour Relations Commission and 

Equality Tribunal) have more readily accessible documentation than the longer 

established agencies (Labour Court and Rights Commissioners Service, pre 1990). The 

university library, while a copyright library, does not hold a full set of the annual reports 

of every agency. This is also the position with respect to the Department of Enterprise, 

Trade and Employment, which was visited on a number of occasions. Similarly visits to 

the Employment Appeals Tribunal were required to locate ‘missing’ reports. As a 

contingency, arrangements were made on a privileged basis to consult the Dail Library 

had the Labour Court not been able to locate all reports. However, with the intervention 

and assistance of the Chairman of the Labour Court, reports for ‘missing’ years’ were 

eventually located.

The Chairperson or Chief Executive of each agency holds office for a prescribed term, 

or series of terms. The emphasis of different Chairs / CEO’s changed observably over 

the data collection period. As a consequence, the reporting of data for some periods 

changed, necessitating the revisiting of earlier periods previously accessed by the 

researcher. This occurred with the ‘oldest’ agency, the Labour Court, more so than any 

other. However, each of the agencies over the years has tended to show signs of wanting 

to migrate to a case-load (volume / cases referred) basis, rather than a case concluded
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(recommendation / outcome) basis. Since a decision was taken to identify data for 

anafysis purposes on an ‘outcome’ basis, primarily because it is ‘outcomes’ which 

directly affect subsequent case-taking rather than volumes in a norms and precedents 

system, the change in reporting by the LRC did require follow-up access. As the 

incidence of appearance of particular types o f cases before an agency is determined by 

the piece of legislation under which the agency ‘hears’ a case, considerable revisiting of 

the data set was required during the process when cases under successive pieces of 

legislation were integrated into the data set.

There were also a small number of occasions when an agency’s own reporting, of 

‘current year’ with ‘previous year’ case numbers, had the effect of retrospectively 

altering the previously recorded and reported volume of cases when comparing current 

and previous reports. This occurred primarily in respect o f Labour Court reporting in 

some of the early years in which data was being collected. The actual variation in case 

numbers, and the number of years in which this occurred were both very small in the 

context o f the volume o f cases being analysed (each year, and in total) and, when taken 

with the longitudinal nature of the research, was such that the more recent reported 

figures were taken as the more accurate / reliable.

5 .2.2  INDIVIDUAL AGENCY CASE-HANDLING -  PRESENTATION OF DATA

The case handling o f each of the third party agencies is presented annually, for the 

entire period, identifying the legislation under which cases are dealt with, the volume or 

annual throughput o f cases, and a commentary on the conduct of case-processing by the 

agency during the period. We then offer an assessment about what this exploration of 

the individual agency data enables us to know about the character and nature o f system 

in which these Agencies discharge their duties.

5 .2.3 AGGREGATED CASE HANDLING IN THE ENTIRE SYSTEM

An aggregation o f the case processing by the totality of the agencies is presented in a 

similar format to that employed when examined individually. The aggregate results are 

analysed and discussed to confirm the adequacy, or otherwise of existing reporting
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formats, data collection and analysis in enabling us to answer the research questions 

about the nature o f the system posed in the previous chapter.

5 .2.4  THE VALUE OF AGGREGATED AGENCIES DATA

This discussion of aggregate case-taking seeks to understand and explain what we can 

learn about the nature o f the Irish system which can be extracted reliably in this 

summation of data from the agencies. It establishes that the manner and existing agency 

reporting protocols, even when aggregated nationally are essentially little more than 

measures o f ‘busyness’, buoyancy, or activity levels. Such reporting formats may assist 

the individual agencies in confirming some level o f satisfaction in their discharge of 

their statutory obligations, or provide ‘evidence’ for resource based submissions which, 

from time to time, they may wish to make, but the data -  in existing reporting format(s) 

- enables us to learn little about the fundamental nature of the system itself.

5 .2.5 CASE-TAKING ANALYSIS BY ‘OUTCOME’ AS OPPOSED TO ‘VOLUM E’

Having established that an analysis o f nationally aggregated agency case-taking 

volumes does not enable us to offer meaningful and robust responses to the research 

questions, an alternative analysis, consistent with the test we have developed from the 

literature, is proffered, explained and applied. This ‘new’ lens is employed and the 

aggregate data revisited.

5 .2.6  CONCLUSION ON PRESENTATION ISSUES

The existing reporting manner and presentation formats by each o f the agencies charged 

with the responsibility to process industrial relations cases in Ireland are interesting and 

quite informative about the volumes o f cases taken within the system. The data is usefiil 

in determining that any one, or all of the Agencies are:

(a) satisfactorily discharging their statutory obligations;
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(b) suitably resourced to perform (a) and are thereby retaining the confidence of their 

customers;

(c) showing the use by citizens of individual pieces of legislation, thereby enabling 

policy makers to assess what types of issues are presenting from the workplace;

(d) providing policy makers with data on which they can base a determination on 

what extra, or other resources or initiatives may be required to address issues 

arising; and

(e) showing that the agencies are accommodating the needs of the actors

However the existing method of data presentation, and the current tools o f analysis, do 

not inform observers and researchers about the nature o f the system in which the 

reporting agencies function. Each agency reports within its statutory mandate on the 

caseload which it has handled in any year. From such data can obtain a sense of the 

busyness of each agency, the volumes o f cases being handled under particular pieces of 

legislation, the volumes o f types o f issues which have surfaced during a year and, 

depending on the agency, some idea about the geographic point of origin of case 

volumes and waiting times for hearings. In the case of the EAT we can identify bands of 

average compensation settlements, or awards. In the case o f the LRC we are provided 

with percentage ‘case settled’ statistics and proportions of cases referred onwards each 

year into the Labour Court. In most cases the agency year under report is compared with 

at least the immediate year preceding, if  not some number o f relatively recent years. 

While all o f this style of reporting is interesting and valuable viewed from the 

perspective of the individual agency, and in some instances shows the type o f trends 

emerging in the taking of certain cases, essentially what we obtain is volume based 

analysis. This research project posed relatively simple, but hugely significant questions 

about the nature o f the Irish system of industrial relations itself Volume statistics do not 

enable us to answer such questions.

Whether a system has minimum regulation, is predominantly employer authoritarian, is 

institutionally pluralist with voluntarist collective bargaining, or is highly regulated, 

and/or primarily determined by State regulation and statute, each system may produce 

some volume of case-taking from which case and volume type categorisation will be 

possible. The Irish system has been described traditionally by academics as voluntarist, 

by the first Chairman o f the Labour Court, in 1947, as institutionally pluralist, and by 

successive Irish governments as being based on the State’s support for its voluntarism
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and for collective bargaining as the significant determiner o f workers terms and 

circumstances.

The three research questions developed and set out in the chapter 4 clearly require more 

than volumes analysis. The questions are:

1. Should the system of industrial relations operating in Ireland today continue to 

be termed ‘voluntarist’?

2. To what extent in the Irish system, is the institution o f collective bargaining the 

significant determiner of the working terms and circumstances o f Irish workers?

3. If it is found that collective bargaining is not the most significant determiner of 

workers’ terms and circumstances, what are the most significant determining 

factors?

In chapter 4 from the literature on systems, voluntarism and collective bargaining, we 

developed a test for voluntarism in the Irish system based on the Clegg (1976) 

identification of pressure as a component essential for collective bargaining. We 

proposed that the most benign or lowest level o f pressure in collective bargaining, is a 

refusal to agree / the right of a party to disagree with an industrial relations outcome. 

From our examination of cases taken under the rules of the various pieces of legislation 

into the third party agencies, we developed the Case-Taking Typology as a means to 

examine the various and numerous volumes of cases in the system over the 38 year 

period, and we established those in which the parties retained their ability to disagree 

with an outcome. In short, we categorised the entire volume of cases, regardless o f the 

employment issue giving rise to the case, or the agency through which the case was 

processed, into those where the outcomes were effectively binding, or mandatory in 

outcome, and those in which the parties retained their own decision-making rights and 

abilities.

In the mandatory. Type B cases, pressure was either excluded or expressly precluded. In 

the Type A cases, either party, consistent with Clegg’s (1976) definition of collective 

bargaining, retained the right to apply pressure. Type B cases are effectively the making 

of representations in a route to a third party mandatory outcome. Type A cases retain the 

essential character of voluntarist collective bargaining.

Without the application of this test and categorisation of all the cases taken into Type A 

/ Type B cases to the data gathered from the agencies, the research questions could not
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be answered, except, as Teague ventured, or anecdotally (2005). With only a volumes 

analysis, little about the Irish system could usefully be employed to address the research 

questions. By designing a means to analyse the throughput of the system on an 

outcomes basis, we can answer the research questions and comment usefully on the 

nature o f the system, as opposed to how busy it is.

5.3 THE AGENCY DATA

Each industrial relations agency reports on cases within its statutory area. Inevitably the 

interest is topical, volume, and type of case related. Occasionally they report trends, but 

rarely for more than short time segments, and then to show the incidence, rise or fall of 

one or two particular type of cases. No institution has reported on its case load in the 

context of the other institutions, nor in the context of the total industrial relations 

environment. Such is the nature of reporting that high profile issues or cases occupy 

reporting space. In the presentation o f data, agencies emphasise volume, as either 

explanation of case management delays, the incidence of particular types o f issues, 

and/or to support a case for additional resources, i.e. staff. Each of the agencies here, 

will in turn, have the data which has been collected presented in the context o f its 

legislative obligations, the nature and manner of its case processing, and some 

explanation as to where the agency ‘fits’ into the Irish system.

The data here will be presented in the following order:

The Labour Court

The Conciliation Service o f the LRC 

The Rights Commissioners Service of the LRC 

The Employment Appeals Tribunal 

The Equality Tribunal

There are a small number of additional regulatory mechanisms under the jurisdiction of 

the Labour Court, which will then be examined. Their case volumes, where accessible, 

and their influence in the system, will be discussed. These mechanisms are;

Employment Regulations Orders 

Registered Employment Agreements 

Joint Industrial Councils
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5 .3.1 THE LABOUR COURT

The Labour Court has been the most important industrial relations institution in Ireland 

since 1946. The significance of the Labour Court is as the prime industrial relations 

body in the country which:

• set standards of what was fair / reasonable,

• determines what norms should apply in a trade, an industry, a sector, or generally,

• in its body of recommendations, over time, establishes precedents, and therefore 

both raises and sets limits on aspirations among those who bargain collectively.

In relation to what actually transpired with cases passing through the Court, all cases 

since 1968 were examined. The following Figure, derived from the Table set out in 

Appendix XII, plots the total volume of cases through the Labour Court from 1968 (less 

than 200 cases) to 2005 (just over 800). The average number o f cases in the period was 

just under six hundred per year, from a low base in the late sixties climbing through the 

industrial relations turbulence spike of the late 70s and 80’s. The decline in the final 

years o f the 80s and through the 90’s corresponds directly with the period of National 

Social Partnership, when wages and salary increase norms were fixed in a succession of 

(mainly three year) national agreements.

F i g u r e  7: Total volume of cases through the Labour Court since 1968 -  2005

The Labour Court - TOTAL NUMBER CASES - 1968 to 2005
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Pre-Partnership issues ‘already in the system’ from the pre 1987 period declined, both 

for reasons of national Social Partnership wage formation norm-setting, as well as the 

depressing effects of the period of serious national social and economic difficulties in 

the late 80s early 90s. The period following the ‘rise’ o f the ‘Celtic Tiger’ can be 

identified with the mid 90s onwards. The rise observable from the year 2000 onwards 

corresponds with the incidence of a range of new legislative provisions which stipulate 

the Labour Court at ‘second instance’ adjudicator of cases.

O f the total volume of cases dealt with by the Labour Court during the period. Figure 8, 

plots that volume which emanated in the Labour Relations Commission, from its 

Conciliation Service. As can be seen from a comparison between the volumes depicted 

in these two Figures, the most significant driver o f Labour Court cases in the early part 

o f the period under examination were cases referred from the Conciliation Service. 

When one contrasts this with the present position, only somewhere between 250 and 

300 cases per year o f the entire and growing volume of Labour Court cases handled 

originate in the Conciliation Service, under Section 26(1) of the Industrial Relations 

Act, 1990.

F ig u r e  8 : Total number of cases referred to the Labour Court from the LRC:
1968 to 2005

Labour Court Cases - referred from LRC 1968 - 2005
(Section 26(1). Industrial R elations Act, 1990)
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The quite dramatic valley in the 1991 / 1992 figures arose from what effectively was a 

jurisdictional argument, or ‘turf war’ between the then newly establish LRC and the
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Labour Court, which on the estabUshment of the LRC ‘lost’ jurisdiction over the 

Conciliation Services which transferred to the LRC.

The 1990 Act contains a requirement in referring a case to the Labour Court which, it 

was alleged informally by the Court at the time, was used by the LRC to retain cases for 

continued Conciliation, rather than simply referring them on to the Court in what had 

become by 1990 the tried and tested method. One way or the other, the volume of 

Section 26(1) case references to the Court dropped significantly^’ and has ‘levelled out’ 

at between 250 and 300 cases per year.

Appendix IV sets out and details the individual pieces of legislation under which the 

Labour Court, either in first or second instance standing, currently deals with cases 

referred to it. While the Labour Court’s annual case-load fluctuates, the overall trend is 

upwards, and in 2005 stood at 812 cases completed, of which only approximately 250 

emanate from the Conciliation Service of the Labour Relations Commission.

5.3.2 THE CONCILIATION SERVICE OF THE LRC

The Industrial Relations Act, 1990, moved the Conciliation Service from the 

jurisdiction of the Labour Court to the portfolio of the then newly formed Labour 

Relations Commission. With the exception of the short period o f the Section 26(I)(a) 

interface tensions between the Labour Court and the LRC, the Conciliation Service 

effectively settled down to continue to perform its conciliation fiinctions under the LRC, 

as it had done since 1946 under the control o f the Labour Court. The data gathered on 

Ireland’s conciliation case-load (set out in the Tables in Appendix XII) treats both 

periods o f its ‘location’ as the same, in terms of this analysis. Appendix XII sets out the 

referral case-load for the Conciliation Service from 1968 to 2005. In addition the 

number and percentage o f onward referrals into the Labour Court are shown.

Figure 9, plots the annual volumes for the period.

£ 0

' Section 26.(1) “The Court shall not investigate a trade dispute unless— (a) subject to subsection (3), it 
receives a report from the Commission stating that the Commission is satisfied that no further efforts on 
its part will advance the resolution o f  the dispute, and (b) the parties to the dispute have requested the 
Court to investigate the dispute” . Industrial Relations Act, 1990 (emphasis added).
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FIGURE 9: Total number of cases referred to the Conciliation Service 1968 to 2005
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Over the period, the average percentage of referrals from Conciliation into the Labour 

Court was 26.7%. However, in the period since the transfer o f the service to the LRC, 

the average percentage referral rate was approximately 15%. Complaints have been 

made during particularly fraught periods in the conduct of industrial relations -  the mid 

70s to the early 80s - that the service was being used as a turnstile / jumping off point to 

check a procedural agreement box, en route through the Labour Court towards the 

serving of notice of intention to commence industrial action. The reference rate shown 

for this period in the data set out in the Tables contained in Appendix Xll confirms this. 

Where the Section 26(1) reference data for cases sent from the LRC to the Labour Court 

produce different total figures presented in the LRC and Labour Court annual reports, 

the Labour Court ‘cases completed’(receiving) figures have been used. However, the 

data of cases referred from the LRC to the Labour Court include a very small number 

(nine cases in 2005) o f Section 20(2) Industrial Relations Act, 1990 references, i.e. for a 

binding decision from the Labour Court.

Following a steady rise in referral activity from the start o f the period we are examining, 

the rate of referrals levelled out to a figure in the region o f about 1,600 cases per year 

(average over the last ten years shown in the Tables in Appendix XII). In relation to 

caseload, the Chief Executive of the LRC pointed out that "the Service secured a 

settlement rate o f  81% o f  all cases referred to it in 2005, continuing the very high 

settlement rate consistently achieved in previous years” and represented a rise o f 14%
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on 2004 (LRC, 2006:2). He further pointed out that o f a total o f 1,692 disputes referred 

to the LRC, almost 36% (606 in 2005) originated in the public sector. He predicted this 

public sector component of the LRC caseload would rise in future years.

If one takes it that there has been, and according to the LRC Chief Executive will 

continue to be, a relative decline in private sector cases handled by the LRC, this would 

reflect the decline in union density in that sector, as well as the ceiling effects of the 

Sustaining Progress ‘compliance’ clauses. If one adds to this prognosis the private 

sector volume of the ‘compliance clauses’ cases (numbering 110 in 2005), the voluntary 

component o f the LRC caseload from the sector is smaller than a simple reference to the 

case-load volumes. This has a significance in the context that bargaining / 

representation in the public sector is widely acknowledged as quite a different creature 

from its private sector counterpart.

5.3.3 THE RIGHTS CO M M ISSIO N E R S SERVICE OF THE LRC

The Rights Commissioners Servicc is the first instance body provided for in nineteen 

individual pieces o f legislation. Its volume of cases, in terms o f referrals, hearing days, 

and the increasing number of areas o f employment rights covered by Commissioners, 

has been steadily increasing. Appendix V sets out the range of employment rights 

legislation citing the Rights Commissioners Service as first instance body, together with 

the 2005 volume o f referrals for each Act. When first established the Right 

Commissioners Service was deployed under the auspices of, but independent from, the 

Labour Court. With the passage of the Industrial Relations Act, 1990, the Service was 

transferred to the jurisdiction of the Labour Relations Commission. As far as reporting 

on the caseload o f the Service is concerned, we will treat the data for each of the years 

under examination in the same way, regardless of under which jurisdiction it was 

managed.

Figure 10, plots the volume of cases (drawn from the Tables set out in Appendix XII) 

since reporting on the Service commenced. The annual reports on the Service in recent 

years indicate a pressure on resources (number of Rights Commissioners), which to 

some measure explains the drop in number o f hearings when contrasted with the 

incoming volume of cases (referrals).
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F I G U R E  10: Total number o f Rights Commissioner’s Hearings: 1971 to 2005
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After the novelty period o f experimentation with the ‘new’ service during the early/mid 

70s, the volume of cases ‘settled down’ to, in the region of, 600 per year, up to the start 

of the 90s. With two resource-related dips in volumes (1997 - 2000 and 2002 - 2005), 

the increasing number of cases trend in Rights Commissioners hearings has risen 

dramatically to a peak o f approximately 3,500 (2003). Due to a recent change in the 

manner in which ‘adjourned’ cases are reported by the LRC, the 2005 level of cases is a 

more likely annual reporting number for the foreseeable future, unless additional 

legislation is added to the case portfolio of the Right Commissioners Service.

The ‘driver’ o f Rights Commissioner case volumes is legislative provisions. 

Approximately 7% of Rights Commissioners cases are appealed to the Labour Court, 

and around 6% appealed to the Employment Appeals Tribunal.

5.3.4 THE EMPLOYMENT APPEALS TRIBUNAL

The following Figure 11, (drawn from the Tables set out in Appendix XII) plots the 

total volume of cases completed by the EAT in the period o f examination.
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F IGURE 11: Total volume of EAT completed cases, 1968 to 2005.
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There is an important point to note about the above Figure’s presentation of total 

caseload data. In cases o f the insolvency of a company, where the workers are required 

to make a formal claims at the EAT (for statutory Minimum Notice payments, 

outstanding holiday entitlements, statutory Redundancy payments), in circumstances 

where their former employer (or receiver / liquidator) is unable or debarred from 

making such payments, the EAT treats each individual claimant as an individual case, 

and records the case accordingly. So in periods o f high insolvency / company collapse, 

the EAT records the total number of individual employee cases, where a Labour Court 

might record the single company, as a case.

What is clear from the data, is that the EAT has a substantial caseload. By far the largest 

proportion of its caseload arose in circumstances where the employment relationship 

was either fractured or terminated (over two thirds in 2004).

5.3.5 THE EQ UALITY T R IB U N A L

Since the enactment of Ireland’s first equality legislation, claims o f discrimination in 

employment have been heard by Equality Officers. The agency responsible for the

199



Equality Service has changed a number of times since the establishment of the Equality 

Officer. The Equality Tribunal is now responsible for processing claims concerning 

discrimination in employment. The following Figure 12, (drawn from the Tables set out 

in Appendix XII) plots the volume of employment based equality / discrimination cases 

since 1974 regardless which of the three bodies had responsibility for the Equality 

Officers during the period.

Only the employment based case handling figures in equality cases have been analysed 

and presented here.

F IGURE 12: Volume o f Equality Officers Recommendations -  1974 to 2005
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With the extension of the prohibition on discrimination grounds in employment based 

cases, gender remains the main ground for referral of employment cases to the Equality 

Tribunal, followed by race, disability and age. While the rate of claims taken to the 

Tribunal under these categories is increasing (ET, 2005:10), the total volume of cases 

taken within the system has not been significant when compared to all the other type / 

category o f cases taken. The annual number o f employment based cases is relatively 

low when compared with the case handling volumes of the other agencies.
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5.4 EMPLOYMENT REGULATIONS ORDERS

A significant number of thousands o f workers employed in Ireland have their main 

terms and conditions of employment regulated by what are termed ‘Employment 

Regulation Orders’ (ERO), on foot o f a proposal from one of the number of Joint 

Labour Committees (JLC). The list of industries, trades and areas currently covered by 

JLC’s is set out in Appendix IX, together with those for which ERO’s were made by the 

Labour Court in 2005. This quasi judicial system of fixing workers minimum terms and 

conditions of employment is accompanied by an employer obligation to inform workers 

of their entitlements and to keep suitable records, together with a group o f Inspectors to 

whom complaints can be made o f breaches of the terms of ERO’s. The range of 

industries and trades covered by JLC’s / ERO’s set out in Appendix IX. Neither the 

Labour Court (JLC Section), nor the Labour Inspectorate (DETE) have precise, or 

anything resembling reliable figures for the number of workers covered by ERO’s. The 

Labour Court, JLC Section maintains a 15,000 employer mailing list for notification of 

proposals being considered, and the issuing of Employment Regulation Orders.*®

Virtually the entire working population in the tourism / catering industry, major urban 

centre hairdressing, the security industry, the grocery trade, what remains of Irish 

clothing manufacturing, the contract cleaning industry, agricultural labourers and 

clerical staff employed by solicitors, have legally enforceable minimum terms and 

conditions fixed through the JLC system. In addition, some employers in areas not 

covered directly by a JLC indirectly compare themselves with categories o f workers 

covered by JLC rates, and ‘follow’ or take reference from a selected JLC. In this way, 

the effects o f JLC minima-fixing extends beyond the specific sectors and/or categories 

o f workers for which a JLC is directly intended and focused.

5.5 REGISTERED EMPLOYMENT AGREEMENTS

Appendix X details the 45 Registered Agreements on the Register maintained by the 

Court. (Labour Court 2005:26) Four applications for variations in three Registered 

Agreements were made and Variation Orders made by the Labour Court during 2005 

are set out in Appendix X). CSO estimates point to a coverage o f approximately

Source: The Labour Court, JLC Section -  information provided 08.08.2006.
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250,000 workers in the constmction industry, and a further 20,000 in the (Dubhn & Dun 

Laoghaire) Drapery Trade. A complaint of a breach of the terms of a registered 

employment agreement may be made to the Labour Court and, having examined the 

complaint, the Court may by Order direct that specific things be done to comply with 

the Agreement. Failure to comply with such an Order may be prosecuted by the 

Minister for Enterprise, Trade and Employment. In 2005, a total o f 533 complaints of 

breaches of registered employment agreements were made to the Labour Court.

5 .6  JOINT INDUSTRIAL COUNCILS

A "qualified Joint Industrial Council” is a voluntary negotiating body for an industry or 

part of an industry and is representative of employers and workers. O f the three JIC’s 

‘registered’ with the Labour Court, by far the most significant is the Joint Industrial 

Council for the Construction Industry covering one of the most influential and 

populated sectors of the economy.

5.7 NATIONAL ‘VOLUM ES’ DATA

Having presented the data, where available, from each of the agencies on their annual 

handling o f their caseloads, very little can be discerned which would enable us to 

answer the three research questions. While the information is interesting, particularly 

the decline in the number of cases emerging from the Conciliation Service o f the LRC 

and referred to the Labour Court as a proportion o f the Labour Court’s current annual 

volume o f cases, we are not significantly wiser on questions about the nature o f the Irish 

system of industrial relations as a whole. This in itself points to an interesting subsidiary 

question about the nature of the Labour Court’s own internal case processing, to which 

we will return.

The conduct o f collective bargaining in Ireland has taken place within a norms and 

precedents system of individual, and generally enterprise based, case-taking. The 

reporting of the third party agencies has usually been taken up with volumes / cases 

referred, and what they term ‘significant’ events, developments or high profile cases or 

issues during the year on which each is reporting. Some of the third party agencies
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report in wider terms than their simple statutory remit, for example the LRC has on 

occasions reported on trends in manufacturing output, inflation rates and dispute 

statistics. The inference being offered to the reader is that the role and interventions of 

that third party body has contributed to the industrial relations well-being, and the 

‘health’ o f the system, generally.

By drawing together all o f the reported data on the conduct of case-taking from the 

period 1968 to 2005, we can assemble data about the conduct o f case-taking -  in total. 

Each of the third party agencies reports on their own domain, its case-load ebbs and 

flows, and as institutions on the important contributions which they make within their 

various legislative remits. In the main, apart from high profile or particular precedent- 

setting cases, they are all as we have seen, significantly volume focused. Each agency 

offers analysis of overall volumes o f cases and the rise and / or fall, of certain case 

components of their total processing. There is no doubt that this type o f reporting is an 

important barometer of what type of issues arise year on year, or even over somewhat 

longer time segments of analysis, but in terms of understanding the nature o f the system 

itself, they offer little other than pointers to short term activity, or issues trends. A 

volatility in a certain industries (for example the number of construction related REA 

cases taken to the Labour Court in 2005), or an increase in a specific type of case (for 

instance, the increasing number of cases taken to the ET on grounds of race, or age) 

very accurately reflects what is happening in a reasonably current timeframe. However, 

such reporting tells us very little about the nature o f the system in which such cases are 

being processed.

The examination of each of the individual agencies volumes data can be assembled so 

as to show the total volumes of cases processed through the system. In a sense, simply 

assembling all of the case-load within the system will identify case buoyancy, and if 

segregated will show relative, or comparative case-load handling by each agency in the 

context of each o f the others. While volume or system through-put figures are of 

themselves interesting, and point to propensity to take cases / use o f and access to the 

agencies as indicators, they say insufficient about the nature of the system itself, save 

that the agencies in the period have had their services used on an increasing basis over 

the period.
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As we already know, there has been a significant increase over the period in the use of 

the Rights Commissioners Service, and in the context o f the overall volume o f cases. 

Equality cases hardly register in the following Figure 13. Also, we have seen that the 

EAT figures remain the most substantial in volume terms but are significantly skewed 

in the direction o f (industrial relations) relationships having ‘ended’. The volume of 

Labour Court cases has found a relatively steady level, but the nature of 

Recommendations from the Court has continued to change.

Figure 13, following, (drawn from figures aggregated from the Tables set out in 

Appendix XII) plots the level of cases dealt with by the Conciliation Service in the 

context o f all the other cases processed though the system. The point has already been 

made that practitioners (case-makers) take reference from what is effectively an 

established and emerging body of ‘case law’ (precedents) produced from the agencies, 

which have significant influence over the conduct (norms) of other potential case-takers 

(generally workers), and the cases the practitioners are willing to process.

F i g u r e  13: Volume of ̂  third party case-taking: Ireland -  1968 to 2005
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Three additional sets o f data are not seen in the above presentation:

(a) all of the ‘local’ / enterprise level discussions and negotiations,

(b) some indication of the numbers of workers associated with each case taken,

(c) the extent o f coverage of JLC’s and JIC’s.
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In relation to (a) above, we have already established that the norms and precedents basis 

of the conduct of case-taking in Ireland significantly influences employers / employees 

and companies / unions, in their local negotiations for a number of reasons, discussed 

earlier in this dissertation. In relation to (b) above, two construction industry examples 

will illustrate the point which needs to be made. There were two variations made in the 

REA for the construction industry during 2005 and while these cases are simply 

identified as just two within the volume of cases handled by the Labour Court last year, 

they established statutory minimum treatment for some 250,000 workers. Similarly, 

while there were some 533 REA complaints dealt with by the Court in 2005, which are 

all individually counted as cases, each case generally concerned only a relatively small 

number of workers.

In the same way, while the relatively small number of Equality cases in the mid 70s 

register minimally on Figure 13, above, their significance as case-law precedents 

influenced the equality case-taking throughout what is a relatively confined landscape. 

The opinion offered here, is that in a norms and precedents based system, the impact of 

the numbers of workers involved in any particular case has less significance than the 

outcome, and as we will go on to identify and discuss -  the nature of the outcome. This 

is quite reasonably justified in the context that this research set out to examine the 

nature of the system, and not the size of the population whose terms and conditions of 

employment are fixed within the system.

5.8 NATIONAL ‘OUTCOM ES’ DATA

By approaching the assembled data from an ‘outcomes’ perspective, we are permitted 

access to a fundamentally different way of analysing the system. There is no doubt that 

Figure 13, above, is intriguing and in some number of ways informative of the conduct 

of case-taking in Ireland, but by application of the test we have developed to answer the 

research questions, only through an analysis by ‘outcome’ in the Irish system can we be 

better prepared to approach answering the questions. Table 9, which was developed 

earlier in this dissertation, enables us to address the volume of case-taking in a far more 

meaningful way.
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TABLE 9: Case-taking typology

Type PROCESS/

ACTIVITY

NATURl- 

&  BASIS

FORM 

OF ACTIVITY

STATUS OF FINDING  

OR OUTCOME

A Collective
Bargaining

Interest
based

Pressure can 
be applied

Recommendation 
can be rejected

B Representation R ights
based

Case based 
on advocacy

Recommendation 
(effectively) binding

We have established that in Type A cases, the parties retain their ability to apply 

pressure in securing an acceptable outcome to some matter in dispute, whereas in Type 

B cases, the Labour Court (or in certain cases, the EAT) determines what is best for the 

parties.

There were 240,939 cases which had a third party agency outcome delivered to the 

parties in the period from 01.01.1968 to 31.12.2005. Applying the test developed for a 

Type A / Type B categorisation of outcomes, produced the data (drawn from the Tables 

set out in Appendix Xll from which the following Figure was constructed.

FIGURE 14: The decline in cases with ‘voluntary’ outcomes: Ireland -  1968 to 2005
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Figure 14 shows the proportion of cases (all cases) taken through the system which 

produced a Type A outcome. Consistent with the definition o f voluntarism the parties.
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in the conduct of regulating their own substantive and procedural relationship, capable 

of mutually applying pressure at some point(s) during the conduct o f their collective 

bargaining, remained capable at the end of the process of either accepting or rejecting 

the outcome. The precise percentage o f ‘voluntary’ cases is shown in red on Figure 14. 

In 1968, just under 77.4% of the outcomes could be described as consistent with the 

Type A categorisation, and were therefore ‘voluntary’, 22.6% were ‘mandatory’ 

outcomes, where the parties to the case were required to accept the outcome.

The trend (blue line) in the Chart of ‘voluntary’ outcomes is clearly downward over the 

period. This has been the overall direction during the years from 1968 to 2005 even 

though two periods of relatively high voluntary / low mandatory outcome delivery are 

shown. Only 18.5% of cases in 2005 conforms with a Type A categorisation. The 

system over the period has completely switched from the voluntary outcome dominance 

of approximately 80:20 to the present mandatory outcome dominance o f the same order.

The very early period under examination conforms with the voluntarist / collective 

bargaining understanding and description of the Irish system. The present case-taking 

data clearly points to non conformity with that definition. Current case-taking data is 

consistent with a regulated, rights based system, in which advocacy as opposed to 

pressure / threat is predominant, and that pressure, as Flanders politely put it, the 

''"diplomatic use o f  coercive pow er”, is neither permitted, or attempted (1968:3).

Before we move on to examine and take account o f further influences on case-taking in 

Ireland, it is worthwhile re-examining the internal case handling profile o f the Labour 

Court itself. In the main. Type A cases heard by the Labour Court are Section 26(1) 

references from the Conciliation Service, when the Labour Court sits in second instance 

/ interest based mode, and as we have already seen in this chapter, these type of cases 

are in relative decline in the Labour Courts volume statistics.

Applying the Test, to the Labour Court’s volume of cases from a relatively recent 

segment o f the data set, from 1980 to 2005, produced the data for Figure 15, on the 

following page. As can be seen from the Figure (and originating data set out in 

Appendix VI and XIII), the out turn from the Court has reached the point where 69% of 

its completed cases require the referring parties to accept the outcomes. The data from 

this most recent period contrasts significantly with the early period of the operation of
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the Labour Court, when virtually every LCR was in the hands of the parties for a 

decision to accept or reject. Even over the period since 1980, the trend towards 

increasingly mandatory outcomes is quite marked and readily identifiable. In the early 

80s, mandatory outcome percentages averaged in the high teens. From the mid 80s to 

the early 90s, the proportion of mandatory outcomes hovered in the 30% region. A 

spike in 1992/3 occurred with the restriction on Section 26(1) cases being referred to the 

Labour Court, at the same time as a quite dramatic and one-off increase in the number 

of JIC Registered Agreements (construction related) cases being referred for 

determinations. Throughout the remainder of the 90s and the early 2000s, a rough 

balance was reached between mandatory (Type B) and voluntary (Type A) outcomes 

from the Court. This balance tipped in favour o f mandatory outcomes commencing 

2003/2004. In 2005 the proportion of Type B outcomes reached 69%.

FIGURE 15: Percentage of Labour Court Recommendations which are
‘mandatory’ in effect: 1980 to 2005
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Clearly, what the Labour Court now produces is radically different from the voluntary / 

‘common rule’ output o f its early years. It is apparent from the data that the Labour 

Court no longer wholly or significantly relies on its ‘moral authority’ in presenting its 

recommended views to disputing parties. In approximately 70% of its output, it is now 

consistent with the 1994 Bonner aspiration for a Court of ‘last resort’ and a ‘final’ 

industrial relations decision-making body. The passage o f successive pieces of 

employment rights legislation has changed the character o f the Court’s products. What
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is not explicit, but reasonable to assume from the data, is that the nature of Labour 

Court decision-making has also changed. It has significantly moved away from thinking 

in terms o f “human interests, emotions, and prejudices, at work in circumstances that 

vary from  case to case and from  time to time ” and moved closer in the major proportion 

of its out-turn to the way in which a Court of Law functions by “finding facts, and when 

it has found them, applying to them a set code o f  rules, exercising its discretion, i f  at all, 

only in accordance with precedent” (Mortished, 1947:679).

It is also clear that the nominated individuals who make up the Divisions of the Court 

are required therefore to be able to interpret and apply precise and technical legislative 

instruments in ‘rights based’ cases, influenced only by the obligation to apply and 

enforce the law. That is a very particular skill. It is quite different from the skill and 

experience in evaluating relative positions and applying a sense of fairness and balance 

in ‘interest based’ cases, articulated through the institution of collective bargaining, and 

influenced by such dynamics. The skill sets may well be compatible, but the influence 

of ‘rights-based’ evaluation and thinking in an ‘interest-based’ domain certainly 

bespeaks a change internally in the way members of the Labour Court might apply 

themselves to collective bargaining cases which present there. The influence of ‘rights- 

based’ case-making on ‘interest-based’ case presentation poses many questions about 

case formation and argument. The desire for finality, enshrined in the Bonner vision for 

the Court, contrasts dramatically with the empathy for the processes of human and 

employee relations articulated by the first Chairman o f the Labour Court. There are a 

number of other consequences arising from this change, which we will come back to in 

the discussion, later in the dissertation.

This data when read with the analysis of the other third party institutions has led us to a 

conclusion about changes which have taken place in the conduct o f industrial relations 

over the period. However, if  no other third party institution were to be examined, the 

changes which have taken place within the Labour Court’s own handling of cases 

points, in a clear and legislatively well signposted route, away from voluntarism. 

Having identified the clear transit of voluntary case outcome dominance (nationally, 

80% in the late 70s) to the current position of somewhere in the region o f 20% for all 

outcomes which are non-mandatory in nature, we need to factor in the further impact on 

case-taking of the provisions known as the ‘binding arbitration’, or more politely the 

‘compliance’ clauses of the most recent national Social Partner agreements, ‘Sustaining
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Progress’ and the current ‘Towards 2016’ agreement. The effects of these clauses are 

recent and because o f that, their full impact cannot be discerned easily in our data set, 

and also because we only have access to limited data from the LRC, and only for the 

last two years. However, judging by the value placed on the clauses by IBEC -  

described as a prerequisite for their acceptance of a further national agreement (then 

Sustaining Progress) -  the clauses can be regarded as designed and intended to have a 

definite impact on the outcome of case-taking.

5.9 T h e  F u r t h e r  Im p a c t  o f  ‘S u s t a in i n g  P r o g r e s s ’ , a n d  ‘T o w a r d s  2016’ o n  
T y p e  A  C a s e - t a k i n g .

The following table identifies the volume o f cases taken through the required 

procedures and referred to the LRC. The LRC reports that a total of five cases in 2004, 

and nine in 2005 were referred under Section 20(2)^' to the Labour Court for a binding 

decision. The text of the so called ‘compliance’ or ‘binding arbitration’ clauses are set 

out in Appendix XIV.

T A B L E 10: Sustaining Progress -  annul volumes of the ‘arbitration clauses’ cases

Clause: P r o v id i n g  for; 2 0 0 3 2 0 0 4 2 0 0 5

S P  1.10(i i ) Employers  pleading  
inability to pay S P

S P Employers  s e ek i n g  c os t  
off-sett ing m e a s u r e s

59 6 0 87

S P  1 .10( iv) D i spu te s  about  'normal  
ongo ing  ch an ge '

S P  19.9 Di spute s  re: a l l eged  
breach  of  A g r e e m e n t

n/a 10 23

S P  2 2 .1 4 Civil & Puiblic Serv i ce n/a 3 5

T o ta l fo r  y e a r: 59 73 1 15

Of  which,  r e f e r en ce s  
to The  Labour Court n/a 5 9

SOURCE: LRC A n n u a l  R eports  (2003 :22 ),  (2004 :20 -21 ) ,  (20 0 5 :2 9 -3 0 )

Industrial Relations Act, 1969.
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Where the cases referred to the LRC related to “a claim o f  inability to pay by an 

employer the LRC can engage an Independent Assessor (as provided for in 

Sustaining Progress) “nominated from  a panel submitted by the social partners ” (LRC 

2005:30). At its simplest, if  a suitably qualified person has examined the financial 

circumstances of a company pleading ‘inability to pay’, the Labour Court has 

traditionally taken the view in such circumstances, that the ‘expert’s view is an expert’s 

view’ and the Labour Court members are not financial experts. In other words, the view 

of the expert (the Independent Assessor) - unless there is something very seriously and 

very obviously wrong with either the approach or the reasoning - is effectively the end 

of the road in the processing of such a case.

The total reported LRC case processing figures for the years 2003, 2004 and 2005 

include as ‘settled at conciliation’, i.e. not referred to the Labour Court, the SP ‘binding 

clauses’ cases among the figures for those years. Having regard to the role o f the 

Independent Assessor, and the Labour Court’s usual position on expert reports, the 

route to remedy in these particular type of cases effectively leads to what amounts to a 

mandatory outcome, and therefore a Type B categorisation. A similar view can be taken 

in respect o f the number o f cases concerning "''cost offsetting measures ” being sought by 

an employer because the route to remedy leads directly to a mandatory outcome, and 

in addition Section 1, Clause 4 of Sustaining Progress precludes trades unions from 

applying pressure in pursuit o f “any matters covered by this Agreement, where the 

employer ... is acting in accordance with the provisions o f  this Agreement" 

(SP.2003:80).

Given that the same argument can be made in respect of the 'normal ongoing change ’ 

clause and the alleged ‘breach o f  agreement ’ clause, we also have for the first time in 

industrial relations case-taking data collection, circumstances where cases ‘settled at 

conciliation’ can be included with mandatory case outcome numbers. The mandatory 

outcome figures should be increased (and the voluntary outcome totals decreased) by 

the following further changes in each of the three years in which SP cases have been 

taken: in 2003 (by 59 cases), in 2004 (by 73 cases) and in 2005 (by 115 cases). This has 

the effect o f further reducing the percentage o f ‘voluntary’ cases by 0.5% (in 2003),

Sustaining Progress - Section 1.10[ii], 
Sustaining Progress - Section 1.10[iii].
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0.9% (in 2004) and 1.3% (in 2005) to the figures for ‘mandatory’ and voluntary’ case- 

taking shown in Appendix XII..

Finally, in respect of the implementation of the terms of national Social Partner 

agreements, one significant point which is insufficiently appreciated by observers and 

commentators should be highlighted. The pay terms of national agreements may simply 

be assumed to “come into force ” and be applied by employers at the termination dates 

of the predecessor agreement(s), however this is technically not the case. While the 

Social Partners at ‘national level’ may have agreed “that basic pay ... shall be 

increased” the strict technical (transaction) position is that the pay terms “shall be 

negotiated between employers and unions through normal industrial relations 

machinery” at local level (T2016:80-81). This is not a mere technical point or an 

agreement drafting style. What the drafting language and technical position actually 

means is that for workers to obtain the pay levels indicated as acceptable by the national 

Social Partners, they must also agree to the clauses governing industrial peace 

(refraining from industrial action), acceptance o f the ‘normal ongoing change’ clause, 

the system of Assessors and binding Labour Court outcomes.

Public sector unions have encountered the ‘modernisation clauses’ of Sustaining 

Progress and their significant enhancement set out in Towards 2016. In exchange for the 

pay terms provided, public sector workers are additionally required to accept 

innovations like ‘performance related pay / annual assessments (a source o f current 

contention among the CPSU members), and levels of “modernisation and flexibility”, 

with some twenty six pages of text on “flexibility o f  working” accepted as “a key 

requirement in the achievement o f  greater efficiency and effectiveness in the public 

service” (T2016:l 10, and 114-139).

Unions like the INO, are currently arguing the double restraint on their scope o f activity 

and negotiating ability with the SP / T2016 clauses, when taken together with the more 

detailed transactional arrangements made under the phased payments / verification 

system applicable exclusively to public sector workers arising from the Report o f the 

Public Sector Benchmarking Body. In short, virtually every significant area o f public 

sector modernisation -  under the terms of T2016 -  comes within the scope of the 

‘binding clauses’.



5.10 T H E ‘RIGHT TO BARG AIN’ LEGISLATION,  2001 AND 2004 .

Prior to the passage of the Industrial Relations (Amendment) Act, 2001, trades unions 

attempts to secure union recognition were generally accompanied by either a threat of, 

or the initiation of industrial action, sometimes accompanied by a range of other public 

pressure-type activities intended to influence the reluctant employer to recognise the 

trade union for collective bargaining purposes. In securing the right o f their (generally 

newly recruited) members to have problems addressed through representation (or 

advocacy to use the term from the case-taking typology), trades unions have given up 

their ability to apply pressure (encourage their members to take industrial action) when 

availing o f the terms of the 2001, 2004 legislative provisions. Table 11, following, 

identifies the volume of cases on which recommendations and determinations have been 

made since the legislation was enacted.

T A B L E  11: Volume of 2001 -  2004 Acts cases -  2002 to 2005

The Labour Court - 2001 and 2004 Acts Cases
2002 2003 2004 2005

Section 6(1), Industrial Relations Act, 2001 0 2 0 1
(Request for Determination in relation to Recommendation)

Section 2(1) IR (Amendment) Act, 2001, as amended by 0 0 16 36
IR (Miscellaneous Provisions) Act, 2004
(Cases where Negotiating Procedures are not in place)

Section 6(1) IR (Amendment) Act, 2001, as amended by 0  0  2 13
IR (Miscellaneous Provisions) Act, 2004
(Request for Determination in relation to Recommendation)

Section 10(1) Indust. Relations (Misc.Prov) Act, 2004 0 0 0 1
(Appeal against Rights Corn's Decision re.victimisation)

Section 2(1) Indust.Relations (Amendment) Act, 2001 2 9 5 0
(Cases where negotiating procedures are not in place)

Annual Totals: 2 11 23 51
SOURCE: The L abour C ourt

Whether all the cases initiated by trades unions under the 2001, 2004 Acts ultimately 

end up in the Circuit Court, or not, as the case may be, Mr. Justice Clarke has placed all 

of the growing number of such cases firmly within the Type B category o f cases. 

"Between the period March 2002 and November 2005, the Labour Court has issued 52 

full Recommendations and 16 binding Determinations on disputes over union
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representation under the IR Miscellaneous Provisions Act 2004, and its predecessor the 

2001 Act. ” (Dobbins, 2005:15).

5.11 CODES OF PRACTICE

Section 42 o f the Industrial Relations Act, 1990 empowers the LRC to prepare Codes of 

Practice concerning the conduct o f industrial relations for submission to the Minster, 

“either on its own initiative or at the request o f  the Minister". Before submitting a draft 

Code of Practice to the Minister, the LRC is required to “seek and consider the views o f  

organisations representative o f  employers and organisations representative o f  workers, 

and other such bodies ” as the LRC “considers appropriate. ”

Once the Minister signs the Statutory Instrument into force, parties involved in “any 

proceedings before a court, the Labour Court, the Commission, the Employment 

Appeals Tribunal, a Rights Commissioner or an Equality Officer, a code o f  practice 

shall be admissible in evidence and any provision o f  the code which appears to the 

court, body or officer concerned to be relevant to any question arising in the 

proceedings shall be taken into account in determining that question ”. While “a failure 

on the part o f  any person to observe any provision o f  a code o f  practice shall not o f  

itself render him liable to any proceedings ”, non compliance with a Code of Practice in 

front of any of the third party agencies whose products are the subject matter o f this 

research, has the same effect as an ordinary Statute^"*.

The Codes o f Practice which are currently significant, and the areas which they cover in 

regulating the Irish Industrial Relations landscape, are set out in Appendix XI.

5.12 THE INFORMATION AND CONSULTATION DIRECTIVE

The Employees (Provision of Information and Consultation) Act, 2006, is another 

European inspired ‘new’ piece of legislation, ‘arriving’ on the landscape outside the 

period o f examination of this research. It is an additional area within the broad

See LRC: http://www.lrc.ie/viewdoc.asp?m=o&fh=/documents/publications/codes/dispute8.htm
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employment relationships which will fall within the zone of regulation and, if required, 

ultimately Labour Court determination, in other words, a Type B route and outcome.

5.13 CONCLUSIONS /  SUMMARY

The manner and format of agency reporting informs little more than case-type and 

agency volumes annually. Their current annual presentation of data on their activities 

does not readily permit other than a case-type analysis, which is both interesting and 

important, but certainly says nothing about the nature o f the system. Given that the 

conduct o f collective bargaining in Ireland took place within a norms and precedents 

system of individual, and generally enterprise based, case-taking, the reporting of the 

third party agencies has usually been taken up with volumes / cases referred, and what 

they term ‘significant’ events, developments or high profile cases or issues during a 

year. Some of the third party agencies report in wider terms than their simple statutory 

remit, for example the LRC has on occasions reported on trends in manufacturing 

output, inflation rates and dispute statistics. The inference being offered to the reader 

that the role and interventions of that third party body has contributed to the industrial 

relations well-being, and the ‘health’ of the system, generally.

Each of the third party agencies reports on their ovra domain, its case-load ebbs and 

flows, and as institutions on the important contributions which they make within their 

various legislative remits. In the main, apart from high profile or particular precedent- 

setting cases, they are all significantly volume focused. There is no doubt that this type 

of reporting is an important barometer of what type of issues arise year on year, or even 

over somewhat longer time segments o f analysis, but in terms of understanding the 

nature of the system itself, they offer little other than pointers to short term activity 

trends.

The examination of each of the individual agencies volumes data can be assembled so 

as to show the total volumes o f cases processed through the system. In a sense, simply 

by assembling the total the case-load within the system we can identify buoyancy 

levels, and if segregated show relative, or comparative case-load handling by each 

agency in the context of each of the others. While volume or system through-put figures 

are of themselves interesting, and point to propensity to take cases / use of, and access
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to the agencies as indicators, they say little about the nature o f the system itself, save 

that the agencies in the period have had their services used on an increasing basis over 

the period.

By drawing together all of the reported data on the conduct o f case-taking from the 

period 1968 to 2005 through the lens of the typology we have developed from the 

literature, we have assembled a particular data set about the conduct o f case-taking, 

enabling us to address how the system should be thought about, what sort of system we 

actually have in practice, and whether the description which we have been using from 

times past remains appropriate.

From this analysis o f the data, we can address the three prime research questions:

1. Should the system of industrial relations operating in Ireland today continue to be 

termed ‘voluntarist’?

2. To what extent in the Irish system, is the institution of collective bargaining the 

significant determiner o f the working terms and circumstances o f Irish workers?

3. If it is found that collective bargaining is not the most significant determiner of 

workers’ terms and circumstances, what are the most significant determining 

factors?

Consistent with the widely accepted definitions of ‘voluntarism’, the data does not 

support the view that the title remains an adequate or accurate description of the Irish 

system. Currently, over 80% of cases taken through the system lead to a ‘mandatory’ 

Type B outcome.

In relation to whether the social institution of collective bargaining is the significant 

determiner o f workers terms and circumstances, the data analysis indicates that it is not. 

In terms of cases taken, the multiplicity o f legislative instruments determining the 

‘rules’ under which people are employed, and the nature o f the case outcomes emerging 

from the agencies, the legislative provisions, in particular, and the mandatory nature of 

the agencies recommendations are a more significant determiner o f workers terms and 

circumstances than collective bargaining, even in the densely unionized Irish public 

sector. In this regard, two accompanying considerations should be identified. They are 

(a) the declining presence of unions in the private sector, and (b) the affects o f the 

‘binding arbitration’ clauses from the two most recent national Social Partner
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agreements, which introduce an additional regime of ‘mandatory’ outcomes into that 

part (approximately 20%) o f the private sector in which trades unions exist. For the 

other 80%, employers -  or the so-called ‘market’ - within the limits imposed by the 

legislation, are the determining factor in fixing workers terms and circumstances.

In answer to the third question, the analysis o f the data establishes that collective 

bargaining is no longer the significant determiner of workers terms and circumstances, 

and the research supports the view that the main driver o f working circumstances is the 

body of individual rights legislation in Ireland, and in its interpretation and application, 

the Labour Court as the agency with most influence in terms of setting standards where 

the individual pieces of legislation are not sufficiently clear.

There are a number of other significant contextual influences which support the 

conclusions reached from the data analysis. In addition to applying the Type A / Type 

B categorisation of cases taken through the system since 1968, there are a number of 

emerging and potentially considerably significant factors which are currently, and 

increasingly influencing case-taking. These factors have begun, and will continue, to 

influence the outcomes of an increasing range of cases. The factors are:

(a) the emerging influence of what have been termed ‘the binding’ or ‘arbitration 

clauses’ contained in the two most recent National Understanding Agreements, 

Sustaining Progress, 2003 -  2005, and Towards 2016 (2006 -  2009);

(b) the pay determination mechanism in the public sector, which will continue to 

adjust pay levels for ‘cost of living’ considerations by the terms of Towards 

2016, and its relative value of salary levels (internal and external) through the 

PSBB process. With both systems of ‘award’, the ‘double lock’ o f the Towards 

2016 ‘binding arbitration’ clauses, and the Benchmarking ‘industrial peace’ 

requirements, pay determination in the entire public sector migrates 

unequivocally into the Type B categorisation of industrial relations 

interactions^^.;

The second Public Sector Benchmarking Body is currently hearing subm issions, and is scheduled to 
com plete its deliberations and issue is Report after the next scheduled General Election. It can reasonably 
be predicted that any awards made w ill be linked, as w ith PSBB -I, to both the G overnm ent’s 
modernisation agenda, and an ‘industrial peace’ requirement.
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(c) the influence o f the Industrial Relations (Amendment) Act, 2001, and the 

Industrial Relations (Miscellaneous Provisions) Act, 2004 on case-taking by 

unions in the immediate post-recruitment stage o f new members which firmly 

locates what would have traditionally been the pursuit by trades unions o f  the 

demand to conduct collective bargaining, into the Type B zone;

(d) the LRC issued Codes o f  Practice in certain aspects o f  the conduct o f procedural 

interactions in the conduct o f representation and industrial relations areas, which 

seek to reduce the incidence by one side or the other, o f  a recourse to the 

application o f  pressure to secure an outcome;

(e) from September 2006, the procedural requirements set out in the Employees 

(Provision o f Information and Consultation) Act, 2006 will come into effect. This 

imposes certain obligations for the provision o f information and consultation on 

companies over a certain size and sets the Labour Court as the adjudicator o f 

compliance with the requirements o f the statute, adding a further Type B 

determination route and remedy piece to the Irish industrial relations jigsaw;

(f) The role, function and influence o f the National Implementation Body (NIB) is, 

by virtue o f the manner in which it intervenes, more difficult to evaluate. Its 

fundamental role is to ensure ‘com pliance’ with the terms o f national Social 

Partner agreements, and to intervene (or be asked to intervene) in disputes likely 

to threaten the fabric o f the Social Partner relationship. It has recently been given 

the task o f dealing with the contentious Defined Contribution / Defined Benefit 

pensions issue, a task felt by the National Social Partners to be better in the hands 

and orbit o f  the NIB, than left to the collective bargaining if  the parties 

themselves.
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CHAPTER 6

6 .1  CONCLUSIONS FROM THE FINDINGS

In this dissertation, we set out to answer the following research questions:

7. Should the system of industrial relations operating in Ireland today continue to 

be termed ‘voluntarist’?

8. To what extent in the Irish system, is the institution of ‘collective bargaining’ 

the significant determiner o f the working terms and circumstances of Irish 

workers?

9. If it is found that ‘collective bargaining’ is not the most significant determiner of 

workers’ terms and circumstances, what are the most significant determining 

factors?

These questions are all directly about both the conduct and nature o f the Irish system of 

industrial relations. With the considerable and invaluable assistance of Dunlop’s (1958) 

widely accepted analytical tool to approach systems o f industrial relations, we 

approached the Irish system on the basis that the “rules" and their joint “authorship” 

(Flanders, 1965, and Fox & Flanders, 1969) in the system are a function of the 

interaction of the set o f independent variables in which the ‘rules’ are made (Balin & 

Gennard, 1970), and for which the ‘rules’ are intended to influence the activities of the 

actors (Barbash, 1964). This approach, regardless of the origins o f the nature or 

incidence of industrial relations conflict (Hyman, 1975) proved to be a most useful way 

to address the Irish system, undistracted by; the series o f significant high profile events 

during the period of review (Blyton & Turnbull, 1998); the individual traits or attributes 

of all/any of the individual actors (Banks, 1974) who had influence on the landscape, or 

in individual periods, or circumstances; prevailing ideologies or policy approaches of 

particular Ministers or Governments (Winchester, 1983), and the inevitable industrial 

relations flotsam and jetsam from the power activities of the actors within the system 

over the period (Clegg, 1976). We started with the assertion that the Irish system was 

voluntarist in character and nature (Hillary, 1994, Roche, 1994, Gunnigle, 1999, and 

Wallace, 2004) and identified the early, first period of the review in Mortished terms 

(1947), as one in which the establishment of a ‘common rule’ was the institutionally 

desired approach. We tracked the tide of individual rights legislation (Duffy, 2005 and
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Teague, 2005) during the second period, and proposed a third, current period, of 

‘compliance’ and ‘binding arbitration’ introduced in addition to the legislative rights- 

based period, with ‘Sustaining Progress’ and ‘Towards 2016’ (Blain & Gennard, 1970).

Based on the analysis of the compiled case-taking data set out in the previous chapter 

we have found that consistent with the widely accepted definitions o f ‘voluntarism’ 

(Salamon, 2000), the data analysis does not support the view that the title and 

description of the Irish system of industrial relations as voluntarist remains an adequate 

or accurate description. Currently, in addition to a variety o f other mandatory conditions 

fixing mechanisms, over 80% of cases taken through the system, lead to ‘mandatory’ 

Type B case-taking outcomes.

The active presence o f ‘collective bargaining’ is central to attributing the description of 

voluntarist to the nature of any system of industrial relations. Clegg’s (1976) 

amplification of the ‘joint rule-making’ process contemplated by Flanders (1968) is one 

in which it is required that the parties ability to apply ‘pressure’ is essential to defining 

‘collective bargaining’ and separating it from “mere representation", or “appeals fo r  

consideration"" (Clegg, 1976). This critical understanding of the processes o f collective 

bargaining laid the foundations in the methodology for the development of the test for 

voluntarism in the practice o f the Irish system of industrial relations. In its application, 

the test proved a very powerful instrument in distinguishing between collective 

bargaining (with its vital and distinguishing ‘pressure’ component) and the balance of 

case-taking, representation, and through-put in the Irish system over the period under 

review.

In relation to whether the social institution o f ‘collective bargaining’, as defined by 

Clegg, (1976) is the significant determiner o f Irish workers terms and circumstances, 

the data analysis clearly indicates that it is not. The analysis of the data establishing that 

‘collective bargaining’ is no longer the significant determiner o f workers terms and 

circumstances, also supports the view that the main driver of working circumstances is 

the body o f individual rights legislation in Ireland. In the interpretation and application 

of these statutory employee rights the Labour Court, as the agency with most influence 

in terms of setting standards, is the most significant agency where employment 

relationships are continuing (as opposed to the EAT which largely deals with cases 

where the employment relationship has terminated).
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While the Irish system of industrial relations remains a system of rule-making 

(Flanders, 1965), the authorship of the rules is in different hands. The Teague 

proposition (2005) points to the body of rights based legislation as the prime determiner 

o f the terms and circumstances of the Irish employment relationship, with additional 

norms, precedents and ‘case law’ emerging as required from the agencies, when any of 

the various pieces o f legislation require interpretation, clarification or are challenged. In 

this context the Labour Court is the most significant and influential supplementary 

maker o f rules (Clarke, 2006).

As the analysis shows, the output of the agencies is now significantly determined by the 

application of the tide o f employee rights based legislation as opposed to a system in 

which interests are balanced by an influential body on its moral authority and advice. 

This is clearly confirmatory o f the Teague proposition (2005). This change process 

commenced and developed gradually from the early to mid 1970s and continues today. 

The agencies, with the exception o f the Conciliation Service, and the Section 26(1) 

cases dealt with by the Labour Court by way of Recommendation, on paper, and at first 

glance appear to remain consistent with Type A case-taking. The full effects, and Type 

B influences of the ‘binding arbitration’ clauses o f ‘Sustaining Progress’ and ‘Towards 

2016’, have not yet fully materialised as a generalised form of regulation o f the 

outcomes from the system due to their relative ‘newness’. Their design was to ensure 

compliance, their effect was intended to bring further industrial relations stability and 

predictability to case-taking outcomes within the system. As such, the ‘compliance 

clauses’ make mandatory the recommendations of the Labour Court in what formally 

would have been Type A cases in Labour Court references.

Contextualising further, by taking account o f the current estimates of declining union 

density in the private sector, and therefore the population of unionised employers 

attending voluntarily at Conciliation, both the Conciliation Service data and Labour 

Court Section 26(1) data points to a declining significance o f what remains as Type A 

case taking in the system. One could anticipate exceptions to this trend in the occasional 

disputes concerning employer initiatives requiring major company reorganisation or a 

competitive restructuring programme. Such recent enterprise restructuring cases have 

served to do little other than either raise or confirm the norm in respect of employee 

redundancy payment expectations. In this particular regard, the negotiated norms and
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precedents character of the past Hngers on in respect of the validity, or otherwise, o f the 

level of redundancy payments, but the particular employment relationship is terminated, 

with the unionised workers vacating the scene to take up employment in companies 

almost invariably with employment practices which are different from those which they 

left.

At a more general level, the discussion and findings also point to the removal of the 

institution o f collective bargaining -  through the introduction of Benchmarking - from 

the pay determination of virtually the entire Public sector, and any employments in 

which pay is fixed with reference to Public Sector norms or movements. We have also 

seen that approximately 10% of the workforce is covered by the National Minimum 

wage, and entire and significant industrial sectors, e.g. the construction and electrical 

contracting industries, to instance just two, have Type B wage and condition fixing. The 

largely unorganised JLC industries and sectors make up an unquantified number of 

thousands of workers in the economy, whose minimum terms and conditions are 

determined through a Type B mechanism.

In short, it is misguided and, on foot o f these findings, grossly misleading to describe 

the Irish system as voluntarist, or to continue to assert that the significant determiner of 

workers’ terms and conditions is through “the complex social process aimed at 

resolving differences" through the discussion and exchange of collective bargaining 

negotiations (Wallace, 2004). We have now entered a ‘post-voluntarist’ phase of 

industrial relations in Ireland. It is likely that residual practitioner behavioural 

characteristics and descriptive language, from the voluntarist period, are likely to linger 

for some short time. In that, it is also possible that there may be some resistance to 

embracing immediately the fact that ‘voluntarism’ is now part o f our past. The future 

points to a ‘rights-based’ and mandatory employment environment, overlaid in the 

densely unionised public sector, and in what remains of the unionised presence in the 

private sector, with the Social Partner ‘binding arbitration’ mechanisms, in which the 

Labour Court is the final arbiter, fulfilling the Bonner (1994) vision o f the Labour Court 

as the “court o f  last resort

There has been no major review of the Irish system of industrial relations. There have 

been quite a number of studies of emerging ‘trends’, new ‘realities’ / ‘new realism’, or 

action research based examinations of non-adversarial, or enterprise ‘partnership’



initiatives and experiments. All such studies have looked from within the system (from 

the inside, out). This study has looked at the system (from the outside, in). Dunlop’s 

systems approach (1958) has been neglected by Irish industrial relations researchers. 

Provided with the new lens emerging from the findings o f this research, we should 

regard voluntarism as part o f Irish industrial relations history, and move on, as opposed 

to managing or nuancing the definition to make it fit the present highly regulated, or 

significantly mandatory circumstances.

Although there may be some vested interest support for a continuation of the voluntarist 

description -  the ‘old’ orthodoxy - in summary, the Irish system no longer conforms 

with the traditionally accepted definitions of voluntarism. The main components of the 

current system can be illustrated with the following:

• significant extent o f working terms and circumstances covered by rights-based 

legislation

• over 80% of third party recommendations are now either binding, or effectively 

mandatory

• the social institution o f ‘collective bargaining’ is no longer the main determiner of 

workers’ terms and circumstances

• ‘Towards 2016’: binding arbitration clauses which remove the ability to apply 

pressure in designated types of cases in 20% private sector and the entire public 

sector

• entire construction sector covered by Registered Agreements

• size o f population in work -  approximately 2,000,000

• approximate private sector trade union density in the region o f only 20%

• 10% of workforce covered by National Minimum Wage legislation

• 10%, and increasing, o f foreign workers among the workforce

• national wage formation (norms) determined in the political domain (Clegg, 1976) 

o f ‘Social Partnership’ as opposed to the voluntarist domain of collective bargaining

• ‘Social Partnership’ underpinned by restrictions on ‘non-compliance’ or any

attempts by trades unions to pursue more than nationally formed wage norms.

Flanders (1965) and Marchington (1982), pointed to the trades union propensity to 

focus on procedural and regulatory remedies rather than collective bargaining / 

application of industrial pressure. The Gama and Irish Ferries cases confirm this
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propensity in the very recent past, as has the manner in which unions have articulated 

their campaign solutions in respect of a number of smaller Service Sector employments 

and in the Agricultural Sector (mushroom picking) cases o f alleged exploitation of 

workers. This is further indicated in the trade union demand for national regulatory 

frameworks to resolve what formerly would have been dealt with by collective 

bargaining / industrial pressure (e.g. Independent Newspapers’ pensions issue was 

referred to the NIB, as was the IBOA dispute with the Bank o f Ireland, who sought 

similarly conceived changes in their employees pension scheme). In the face of the 

“unilateral regulation o f  the employment relationship ” and its terms (Wallace, 2004), 

there has been an observable change in the remedy-seeking disposition and agendas of 

trades unions away from their traditional reliance on their own union organising / 

collective bargaining activity, to an increasing level o f demands for more regulatory 

remedies. An example, is their demand for increased numbers to be employed in a 

‘flying squad’ o f Labour Inspectors to police employment practices described as being 

below legislatively set minimum levels, even in sectors and industries where some 

proportion of the employees were unionised, and in which the unions might hitherto 

have been expected to exert pressure (Harbison, 1975, and Famham and Pimlot, 1990). 

Marshall (1963), went so far as to suggest a “secondary system o f  industrial 

citizenship” in the trade union trajectory for their lobbying, or as something more akin 

to the political, the exercise and articulation of ‘voice’ (Hirschman, 1970). The present 

rights-based environment did not prevent the Gama situation, or the mushroom pickers 

alleged exploitation, not did the union campaigning succeed in the Irish Ferries 

outsourcing case, or INM pensions case, therefore the implications for trades unions of 

their current posture / response portfolio would seem to require some further attention 

from a number o f perspectives.

The research and the analysis of the data clearly point to a response to the research 

questions which clearly indicate and confirm that:

(a) Ireland’s system of industrial relations can no longer accurately be described as, 

nor conforms with, the voluntarist tradition;

(b) the social institution of collective bargaining is no longer the significant 

determiner of Irish workers’ terms and circumstances;

(c) the most significant determiner of Irish workers’ terms and circumstances is the 

body of employment rights legislation, interpreted where required by the
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systems most influential third party agency, the Labour Court and invariably on 

a mandatory outcome basis.

Ireland’s post-voluntarist system should more accurately described as a legislatively 

regulated system of mandatory outcomes. It is an industrial relations system of State 

regulation and compliance.

At one level of analysis, a summary of the research findings from this research points to 

a proposal that a new form of economic citizenship is emerging. It is being proposed 

that employment legislation, supported by statutory employment rights bodies, is now 

significantly more important than the heavily eroded voluntarist institution of collective 

bargaining, in the creation and overseeing of the rights through which people are 

incorporated into working life, and their employment terms and circumstances 

managed. This is a useful high level working summary. However, there are deeper and 

other consequential insights and questions suggested in adopting this apparently 

straightforward overview.

Unlike the British ‘Fairness at Work’ 1998 white paper, in which the then newly elected 

Labour Government explicitly laid out its legislative intentions and attitudes, no such 

comparable values and policies documentation has been produced by the Irish 

Government in relation to its intentions in the industrial relations area, or for 

government’s policies in respect of the desired scope of trade union activity and 

behaviour. What is to some extent discemable is set out in the brokered and heavily 

circumscribed National Partnership texts. It is necessary therefore in Ireland to track the 

‘outcomes’ or effects of government policies acted out on the landscape over time, and 

from that examination it is possible to discern policy threads and intentions expressed in 

the present manifestations of government legislative behaviour and in its Partnership 

activities.

Smith and Morton argued that New Labour’s intentions for the role of the trade union 

movement embodied a view that their marginalization as an autonomous force was 

achievable, both by “the maintenance of legislation restricting and regulating” them and 

by introducing “new rules” in respect of “individual representation” and rights 

(2001:120). The Irish legislative framework, some aspects of which have prompted the 

ECSR to complain, sets out the regulations governing Irish trade union behaviour. This 

research points to the effects that the transposition of individual rights directives into the 

body of Irish employment law has had, in virtually all respects leading a claimant down
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a route to remedy where a ‘mandatory’ outcome will issue from the statutory bodies 

charged, in the legislation, with determining claims about entitlements. In these respects 

there is reasonable similarity in the effects of government policies between the two 

jurisdictions, if not absolute similarity in methods, or explicitness in prior stated 

governmental intentions. Whether the stated policy and legislative intentions were as 

“single-minded and sustained” in their attack “on the position o f a major and previously 

legitimate social force” as Crouch (1996:120) attributed to New Labour’s determination 

to deal with the influence of British trades unions, the effects of the Irish Government’s 

legislative behaviour and Partnership activities appear to have produced identifiable 

parallels.

The acquiescence of trades unions in the consensus dialogue towards the now 

increasingly regulated and controlled Irish environment -  in the path away from 

collective bargaining - is worthy of separate study. However in this regard, it is being 

suggested here that trades unions should not simply be viewed as a single homogeneous 

policy platform, and it is appropriate to distinguish between their different 

constituencies and policy responses.

Wedderbum flagged a warning to British “autonomous trade unionism” of “free market 

policies” (1989:36-8) in a Conservative Government’s legislative hands. While, 

according to Smith & Morton, this was initially regarded as not being o f such similar 

concern in the subsequent Labour Government’s industrial relations reform agenda, 

they were firmly o f the view that over Labour’s term in Government “the liberty of 

workers to organize independently of the state and employers, and to take industrial 

action, remains highly restricted” (2001:134). In the Irish context we have the 

Government, in its reporting to the ECRS, continuing to assert the primacy of free 

collective bargaining. However the legislative effects on the taking of industrial 

relations cases by trade unions over the period of this research, coupled with the recent 

‘compliance clauses’ from Sustaining Progress and Towards 2016, point to quite severe 

curtailment of union autonomy of independent action. The fact that, through the 

National Partnership process, the ICTU has engaged in what amounts to incremental, 

self-curtailment of union autonomy, has to be set in the context o f the differing agendas 

and perceptions o f their relative strengths (in their separate ‘markets’), of the private 

and the public sector trades unions. Although there is an absence of any explicit 

statement of Irish Government values and polices for the industrial relations arena, the 

decline in autonomous trade unionism in Ireland is as evident as it is in Britain.
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If as Smith & Morton argued, that the government’s view of “the appropriate role of 

labour within the employment relationship” required the “marginalization o f trade 

unionism as an autonomous force” to fulfill the “Labour government’s goal o f social 

partnership” (2001:119), one can reasonably ask are there parallels between the two 

jurisdictions? In Ireland, we do have the stated government support, almost to the point 

o f a belief in the all embracing efficacy of the Social Partner model -  ‘the only show in 

town’ -  and this research points to the effects o f the decline in trade union autonomy. 

The ‘missing ingredient’ is the discemable and articulated value system and prior stated 

documented policy position of the Irish Government. What is apparent, is that the Irish 

government is a determined Social Partner, and has determined that Social Partnership 

is its preferred public management mechanism to secure the cooperation of unions with 

its policy intentions. Smith & Morton describe such marginalization o f trades unionism 

as an autonomous force, as being designed to secure “cooperative unions as subordinate 

‘partners’” (2001:119).

Certainly at the recruitment stage by a union of a group of workers, it is universally 

accepted that the union organiser collects data on the terms and conditions of 

employment of the group. In sections o f the Irish private sector, which are to a 

significant extent unorganized, discovery o f breaches of employer compliance with the 

minimum employment terms legislation is a much more secure start to pursuing a route 

to remedy than the more problematic and protracted collective bargaining route, where 

issues surrounding ‘recognition’ immediately raise their head for the union. In such 

instances, the union acts as a compliance agent for the newly organised workers, as 

opposed to the more traditional bargaining agent. The unavailability o f complete, and 

therefore more useful data, inhibits more than anecdotal evaluation, no matter how well 

informed. There has certainly been quite frequent recent media coverage in Ireland 

about exploitation (i.e. non-compliance with the minimum rights legislation) in a 

number of sectors including agriculture, construction and personal/domestic services. 

Traditionally, these sectors have been regarded in Ireland as largely difficult to organise, 

with the exception of certain key (e.g. tower crane driving) or critical craft skills (e.g. 

bricklaying) in the construction industry. In relation to construction site Crane Drivers, 

there is anecdotal evidence that employers have responded to their vulnerability by this 

group to collective action with higher pay, and in relation to Bricklaying, there is
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streetscape evidence of a decline in the use o f fa9ade bricks by developers indicating a 

planned avoidance of the risks posed by employing this craft group.

A number of significant British scholars have offered recent researched critiques of 

changes in the nature of the British industrial relations system. Wedderbum (1989), 

Crouch (1996), Smith and Morton (2001), and Pollert (2005) all point to a post 

Conservative, New Labour value system and set o f labour market regulation policies, 

which have set ‘social partnership’ as the location for the role of trades unions within 

the employment relationship. To underpin this goal, the Labour government’s approach 

has effectively resulted in a ‘‘''marginalization o f trade unionism as an autonomous 

force" (Smith and Morton (2001:119). According to Crouch, this programme has been 

“probably the most single-minded and sustained attack on the position o f a major and 

previously legitimate social force to have been undertaken anywhere under modern 

democratic conditions'" (1996:120). The dual focus of the New Labour reforms embody 

a diminution in the influence of collective power through policies o f trade union 

exclusion on the one hand, and the establishing/strengthening of individual workers 

rights on the other. While individual workers rights legislation imposes a set of 

regulating measures within the employment relationship, they can at the same time act 

in constraining the labour market where New Labour’s free-market value system infuses 

its thinking. While acting to some extent to dilute the government’s free-market 

philosophy, the preferred role for trades unions as “enterprise-confined ... subordinate 

partners’’ (2001:119) has determined New Labour’s approach to the industrial relations 

arena.

Pollert’s analysis of the decline in collectivism in this ‘new’ Britain is also accompanied 

by her most thorough evaluation of the “hurdles” in the routes to remedy in securing 

employment rights by individuals -  the ‘unorganised’ worker (2005:217). “The 

individualization o f the employment relationship, which began before New Labour 

returned to power in 1997, has continued with little restoration o f collective rights and 

new legislation enhancing individual rights" (2005:217). There are parallels between 

the two jurisdictions. Ireland, like Britain has significantly high levels o f public sector 

collective bargaining coverage. Collective bargaining coverage in the two private 

sectors, is in the low 20%’s and would also be similar. Her exceptionally thorough 

discussion o f the process of securing employment rights is set in the context o f “the 

difficulties workers already face in obtaining support and guidance, the lack o f  

affordable professional legal advice and representation and the impediments to
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providing an adequate service by the under-funded voluntary sector” (2005:217). Her 

discussion was greatly assisted by a substantial swathe of primary research undertaken 

by other scholars. What characterises the Irish industrial relations discourse is the 

virtual absence o f what might be termed ‘joined-up’ primary research, and a value-laden 

promotion of the efficacy of social partnership. To establish satisfactorily whether the 

increased prominence of individual employment rights legislation in Ireland has led to 

what amounts to a minimalist regulatory regime, in which weak unorganized workers 

are unable to ensure that their employment rights are properly enforced, is severely 

impaired by the dearth of adequately reported data and collection points.

Irish trades unions report little on their activities in relation to their interface on behalf 

of their members with the employment rights legislation. Their reporting is inconsistent, 

not thorough and varies from union to union in both breadth and depth. Unions 

represent approximately 20% of the Irish private sector and their appreciation o f the 

extent to which the other almost 80% may be experiencing compliance, or other 

difficulties is at best, anecdotal. Union knowledge of this area is only fleshed out in 

detail when workers approach a union, and then the data is usually only about an 

individual enterprise. Union reporting on the 20% of the private sector which is trade 

union organised is at best unstructured. There is no data in Ireland on the coverage of 

collective bargaining, the extent o f employer / union ‘membership agreements, the 

incidence of non-union representation, or meaningful and detailed information about the 

individuals who contact either the Employment Rights Section o f the Department of 

Enterprise Trade & Employment, or the Citizen Information Centres (overseen by 

Comhairle). The public sector is densely unionized in Ireland and accompanying that 

reasonably functioning collective representative structures remain largely intact, even if 

‘partnership’ committees have been allocated much of the Government’s public sector 

reform agenda. While no sectoral (or other demographic information) data is reported 

on employee contact with the DETE Employment Rights Section and Comhairle, it is 

reasonable to assume that most calls are generated from the largely unorganized private 

sector. Although presented in a less than informative manner, the DETE/Comhairle data 

suggests the platform of individual rights enshrined in the Irish legislation is generating 

employee activity.

The effects o f the raft of individual rights legislation on union case-taking activity has 

already been described in terms o f the status of the ‘outcomes’ produced. There is 

limited data on the number of individuals seeking information on issues o f statutory
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employment rights. Indications from two ‘independent’ agencies show that the trend in 

information-seeking has been increasing. Drawing on the data from the Citizen 

Information Centres nationally, Browne reported estimates that there were 90,000 

employment rights queries to Comhairle in 2005, compared with 73,000 in 2003 and 

just less than 50,000 in 2001 (2006:8). The last available figures for enquiries raised 

with the Employment Rights Section of the Department of Enterprise Trade and 

Employment indicated that in 2003 a total o f 166,174 employment rights enquiries were 

made by individuals (which was a 27% increase on the previous year, comprising 

148,976 enquiries made by phone, 15,918 by email or letter, and 1280 walk-ins). It is 

reasonable to assume that in the region of a quarter o f a million calls are being made 

each year to just two bodies independent of trade unions, by employees raising queries 

about the individual employment rights legislation. There are no figures available for 

requests for information made to either solicitors or trades unions (nor the employees 

own Human Resource Departments). Both respondent organisations can only provide 

information based on employee rights set out in the legislation.

With a population at work of approximately 2 million, somewhere in the region of one 

in eight of the working population initiates questions about their employment rights. 

Gaining accurate information as to what their statutory entitlements are may confirm 

their treatment by their employer is fully compliant with the legislation, or form the 

basis for a range of other options, but in Ireland’s private sector such volumes of doubt 

about employment rights has not converted into increasing union membership figures. 

That does not of course mean that, when equipped with information on their statutory 

rights from either o f these two independent bodies, an employee will not directly 

approach their own employer and resolve what ever the issue may have been, or as 

Pollert, 2005, pointed out, simply fail to take the issue further because of the ‘hurdles’ 

imposed by virtue o f the system of securing remedy, and/or for reasons of lack o f ability 

or power. The significant point here is that prior to the considerable range of minimum 

terms being defined in Ireland’s raft of employment legislation, an employee effectively 

only had three choices; (a) put up with it, (b) leave / plan to leave, or (c) become 

unionised.

The sparse Irish figures which are available deal with cumulative employment rights 

enquiries and from the reported figures it is not possible to fully identify more about the 

issues, places and people generating the enquiries. In some of the reporting, we can gain 

access to information about the particular piece of legislation which is being enquired



about. Researchers do not know from where the query is being generated (industrial 

sector, type and size o f firm, geographic location, ownership o f the firm; whether 

indigenous of foreign owned, etc.); nor do we know anything about the type o f 

job/occupation in which an individual raised an enquiry (type of contract, whether 

permanent, full-time, seasonal, temporary, part-time or home or other worker); or level 

of the individual within the firm (junior, middle or more senior); or the type of 

occupation of the enquirer (craft or skilled worker, supervisory or managerial, white 

collar, manual/general operative, technical or professional). Nothing whatsoever is 

collected about the individuals who make the queries (gender, age, ethnicity, 

orientation, length of time in the country, language competencies, etc., etc). In order to 

commence regular assessments of the degree to which the Irish situation approaches 

Pollert’s evaluation of the British experience, data availability from this crucial first 

point of access to the routes to remedy is essential.

What is then necessary is that each o f the Irish Third party agencies and Labour 

Inspectors along the individual’s routes to remedy collect similar data on claimants 

within the system. At Third party stages, data on the representation o f claimants (trade 

union, solicitor, friend/relative or other party representation) should also be collected. 

Pollert’s assessment and discussion o f the British system was facilitated by the 

availability of such reliable data sources. Taking her example, what is required in 

Ireland, possibly in conjunction with or whose design is overseen by a panel o f relevant 

university based researchers, is an acceptance that research in this field will continue to 

be less than adequate without reliable primary data collection. In its absence, only 

speculation or disconnected / fragmented trends analysis o f what little is available, will 

be offered in the place o f scholarly research. It should no longer be regarded as 

acceptable for policy makers, employer bodies and trades unions to continue to interact 

in the Irish primary data vacuum.

Pollert’s assertion that the “‘unorganised’ worker ... is the norm in Britain, especially 

in the private sector ” resonates, at least statistically, with the situation in Ireland. She 

said that “statutory regulation o f  individual employment rights ” was the only remaining 

“protection fo r the majority o f  workers” (2005:217). What also resonates with the Irish 

context is that there is an acknowledged complexity in navigating the system. While 

experienced union officials regard conducting and managing individual cases through 

the system as a significant chore, particularly having been accustomed to larger scale 

settlements through collective bargaining negotiations, the degree of difficulty in
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knowledge-restricted own-case handling cannot be underestimated -  even to the point 

o f not proceeding/completing a complaint, in that “the heaviest burden” is on “the 

weakest, unsupported applicant" (McCarthy, Lord, H.L., in Pollert, 2005:236).

The Smith and Morton assertion, that one of the British Labour government’s policy 

goals is to embed the primacy of social partnership as the realm in which a less than 

fully autonomous trade union movement should expend its energies during a period of 

(increasingly difficult to navigate) individual rights legislation, cannot, as a stated 

policy position, be directly related to the policy position o f the Irish government. What 

can be pointed to is a quite significant similarity in the outcomes of policies o f the 

respective governments in the situations in both jurisdictions. Having examined relevant 

literature in a comparable jurisdiction we are pointing here to a need for significantly 

upgraded primary research, and the quality of data to support a Pollert type evaluation 

o f experiences with the Irish legislation. Such an additional research project would be 

wholly worthwhile in its own right. It should also be supported by policy makers and 

practitioner representative organisations.

The trade union interface with the Irish individual rights legislation, particularly in the 

private sector, has also received very little scholarly research. As referred to earlier, 

there been little research in Ireland on the coverage or extent of collective bargaining. 

We have union density estimates for the Irish private sector and, thus far, researchers 

have assumed that union density loosely approximates to collective bargaining coverage 

in the private sector. That may no longer be the case. Primary research is also required 

to establish the extent to which trades unions are engaged to a greater degree than 

heretofore in their use o f the individual rights legislation to compensate for a decline in 

collective bargaining.

Is it accurate to say about Ireland, as Browne, et. al., have said about Britain, that 

“collective bargaining ... appears to facilitate access to and improvement on statutory 

rights” (2000:611), or are Irish unions increasingly relying on the raft of rights 

legislation to fill the collective bargaining activity gap? Alternatively have Irish trades 

unions tended to substitute the maximum capable of being negotiated through collective 

bargaining with the minimum provided for in the raft o f (non pay) employment rights 

legislation, and simply accept the national pay norms fixed through the Social Partner 

process? From experience and involvement in the modem Irish industrial relations 

landscape, this author would come down in favour of the latter statement with the
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caveat that some trade union officials still seek ‘fringe benefits’ -  almost on a good will 

basis -  where they can, but absolutely no researched data is available to support my 

experience and point o f view. In relation to the acquisition o f ‘fringe benefits’, 

experience also indicates that they are very much at the margin, and if a ‘good will’, or 

similar argument fails to provoke an employer’s generosity, the ‘main’ terms o f any 

deal will not be put in jeopardy in pursuit o f what would be regarded as either ‘cost 

increasing claims’, or terms greater than provided for in the current national social 

partner agreement. In pursuing additional ‘sweetener’, or ‘fringe benefit’ add-on claims, 

and if processed through Conciliation and on into the Labour Court, such claims are 

almost certainly likely to result in a ‘no cost increasing’ negative Recommendation and 

have involved the claimants merely in the processing delays of such a case. Browne, et 

al., have argued that in relation to British collective bargaining, even where there has 

been “an increase in legal governance o f  the employment relationship”, this “appears 

to facilitate both access to and improvement on statutory rights” (2000:611). It has 

generally been assumed that this is also the case in Ireland, however increasingly this is 

being felt to be a less and less accurate generalised description and for which there is 

little more than anecdotal support of such unresearched feelings, either way.

Browne, and his colleagues Deakin, Nash and Oxenbridge, were involved in the design 

o f a number of the relevant {British} WERS98 survey questions which were posed in 

the period immediately after Labour’s return to power in 1997. They were also involved 

in a number of earlier case studies into the experience o f creeping individualization 

across a broad number o f British workplaces. The main body o f their work, therefore, 

was ideally located at the commencement of a watershed in the British system or, as 

they pointed out, “it would have been hard to choose a better temporal base-line 

against which to judge the impact o f  the wave o f  statutory intervention”. (2000:613). 

Following the findings presented in this dissertation, a base line has been established in 

relation to the tracked decline in voluntarism in Ireland where only approximately 250 

truly voluntarist cases emerge from the Irish Third party system (i.e. Labour Court 

Section 26.1 cases). Following the Browne, et al., model, the extent to which collective 

bargaining has contracted in Ireland must be established, and if “p a y ” constitutes the 

“principal component o f  an employment contract" (2000:616), what are the effects on 

Irish collective bargaining, where “p a y ” has effectively been fixed via the national 

social partner wage formation process for the last 20 years? The proposed base-line 

research should, and for comparative purposes, also follow the Browne et al. research
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model, by examining collective bargaining and its influence on the control of work, the 

substantive content of the employment contract, the degree of formalisation of 

employment contracts, the method(s) o f provision of contractual information, and most 

significantly the influence of statutory rights on the non-pay terms and conditions of 

workers contracts of employment.

From the British research, Browne suggests that “collective procedures are the 

custodians o f  individual rights” and that effective framework o f  employment 

regulation around the individual employment relationship will require statutory support 

fo r  collective representation'' (2000:627). Yet the Irish trade union response after the 

Gama and Irish Ferries disputes has been the demand to increase the size o f the Labour 

Inspectorate and acquiescence with the procedural processing consequences of the 

Ryanair Supreme Court Judgment. Irish policymakers and trades unions, whose 

articulated concern is with statutory compliance with the minimum terms of the 

employment rights legislation, will, it is being proposed here, take little by way of 

agenda from the Browne research o f the British experience. They are more likely to 

respond to Irish research based on the Browne methodology. In this way we would have 

established a common comparative platform from which to analyse the effects of 

commitment to market oriented neo-liberalism by two Governments, and the 

maintenance of flexible labour force policies, on the enforcement o f individual rights 

and the structure o f collective representation.

Much speculation, as opposed to rigorous primary level data gathering has undermined 

the field o f recent industrial relations research in Ireland, and lowered the regard in 

which current academic industrial relations research is held by the practitioner 

community. There is however one small recent initiative contrary to this trend. The 

Industrial Relations Research Trust was established as an educational Charity in late 

2005. It is independently funded mainly through private sector donations. It has already 

invited research proposals from third level institutions in primary research areas for 

which it has committed research fianding. The initial research areas the Trust has 

identified include; the development of improved (frequency and quality) data collection 

points in the industrial relations system, the extent and coverage of the ‘closed shop’ in 

Ireland, the incidence and experience of binding arbitration in Ireland, the centralization 

/ decentralization of industrial relations in large diversified firms, the human resource 

management practices by trades union of their full time officials, the nature, content and 

outcome(s) of Section 26.1 cases emerging from the Labour Court, and the extent and



coverage o f non-union employee representation and bargaining in Ireland. From 

interviews with the Trustees (academic, practitioner, third party and commentator) the 

Trust further plans to identify areas of primary research which it intends, when 

completed, to publish and make available to the academic community. One of the 

funded research projects is already underway and up to four more are planned to 

commence in the 2007/08 academic year. These Trust funded research projects are 

important and relevant, and will contribute to the discussion around the issues raised by 

scholars in other jurisdictions [Dobbin and Sutton (1998), Kelly and Dobbin (1998), 

Browne, et al. (2000), Smith and Morton (2001), Pollert (2005), and by Piore and 

Safford (2006)].

The recommendations set out elsewhere in this chapter point to additional further 

research areas and ‘new’ data collection points being required. In framing a fresh data 

collection landscape, provision should also be made to anticipate possible or emerging 

characteristics. In the U.S, Piore and Safford observed that “the regime that has 

replaced collective bargaining is not a market regime at all but rather a regime o f  

substantive employment rights specified in law, judicial opinions, and administrative 

rulings, supplemented by mechanisms at enterprise level that are responsive to these 

rules and regulations”. They go on to add that such ‘rules and regulations’ are “also 

susceptible to employee pressure" (2006:300). This finding strongly resonates with the 

thrust of the findings set out in this dissertation. Interestingly they also argue that the 

emergence o f this ‘new regime’ has not been driven by “neo-liberal ideology, but 

rather a shift in the axes o f  social mobilization from  mobilization around economic 

identities associated with class, industry, occupation, and enterprise to mobilization 

around identities rooted outside the workplace. ” In this shift, they identify “sex, race, 

ethnicity, age, disability, and sexual orientation ” and they point to a “collapse o f  the 

underlying model o f  social and economic organisation” on which the U.S. collective 

bargaining regime was based (2006:300). Whether this is actually the case in the U.S. or 

not, there are little if  any observable trends in this direction in Ireland, but the Piore and 

Safford paper points up their view that their interpretation of emerging trends in the 

U.S. “implies significant shortcomings in the conceptual tools we use to understand the 

issues at work and to frame public policy debates about employment” (2006:300). 

Unfortunately this commentary was not accompanied by an alternative or suggested 

framework by Piore and Safford.
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Experience in Ireland since the introduction o f the gender equality legislation during the 

1970s produced relatively little anti-discrimination claim taking activity, but it did 

increase managerial sensitivity, at least to risk avoidance. What it did not do was to 

extend the trade union collective bargaining leverage tool-kit on any widespread scale. 

The more recent anti-discrimination legislation is only now beginning to produce 

analysable volumes, but is presented only in terms o f numbers of cases under particular 

legislative headings.

Recently there is a small but growing appreciation that unions and employers are 

showing signs that ‘alternatives’ to the increasingly juridified routes to employment 

rights based remedy are being used. Not only has a discussion about the apparent trend 

towards the use of Alternative Dispute Resolution (ADR) commenced among 

practitioners and researchers, but ‘competitive’ sensitivities are becoming apparent on 

the part o f some of the legislatively based Third party agencies with ADR. There is 

some anecdotal evidence of a reluctance by non-union / FDI companies to willingly use 

the Irish statutory Third party agencies when their HR practices fail to resolve issues, 

contributing to a further driver of the use o f ADR. However, much of this alternative 

dispute resolution takes place ‘under the radar’ and its extent will prove difficult to 

capture without either some mechanism to oblige parties to report its use, or some 

licensing arrangements for ADR practitioners.

The growth in the body of Irish employment rights legislation, and the very recent 

observable increase in the use of alternatives to the formal Third party agency 

procedures, are neither market driven or could be attributed to social or political 

mobilization. Rather it has been the transposition of EU Directives into Irish law 

accompanied by managerial avoidance of the statutory routes to remedy in favour of the 

bespoke alternatives for reasons of focus, convenience, and/or speed. One additional 

commentary on the Irish system which is also beginning to gain currency is that a 

contributory factor in the growth of ADR may be related to the decline in the skills sets 

/ experience of trade union personnel, and a managerial perception o f an emphasis on 

(time consuming) procedure over outcome in the statutory Third party agencies 

procedures. In any event, the absence of ‘new’ political or social mobilization in Ireland 

should not preclude its future possibility, and strategic data collection points in the 

system should be established with a designed sensitivity, such that in the hands of 

independent university based researchers -  open to the ‘new tools’/ ‘new identities’
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discourse -  grounded research on a possible emergence of any shift in the axis o f 

traditional mobilization can be accurately observed and reported.

Turning to trades unions, the Piore and Safford description o f ‘grassroots’ union 

organisation in the U.S. does not correspond to the Irish comparator (2006:305). Grass- 

root trade unionism in Ireland in the 1970s had a closer identity group approximation 

than it has today, with current union education programmes more focused on case 

management skills and legislative provisions, rather than on issue campaigning / group- 

organising either at community or industry levels. The Piore and Safford likening of 

trades unions with “neighborhood groups, sports clubs, student organisations, and 

alumni groups of the same identity” (2006:306) does not correspond with the character 

o f grassroots trade unionism in Ireland. Indeed it could be said that grass-roots trade 

unionism in Ireland has lost its identity. Even at national level, the association of trades 

unions at national center level (ICTU) assembles and focuses primarily around 

economic, market and the more traditional workplace based issues, although more 

recently issues concerning family / family-time now show some signs of securing a new 

place in the trade union portfolio and language. Whether work-life-balance and family 

type issues represent a union response to members articulated needs or have been 

initiated to capture members attention as new trade union inspired campaigning agenda 

items to replace pay and conditions (collective bargaining), would form part of an 

interesting study in union revitalization. Issues around age have had a pension 

(economic) focus. Gender issues now have more of a family (maternity / child care) 

focus. Issues around ethnicity and race have an exploitation (displacement / cheap 

labour cost) focus, and in its present manifestation it is migratory. Sexual orientation as 

an issue has yet to emerge as significant in any trade union organising portfolio or level 

o f attention. In relation to disability, in spite for example, o f the non compliance with 

public sector minimum employment thresholds in the public sector itself, and none 

whatever in the private sector, no workplace based group or wider trade union 

mobilization is evident in Ireland perhaps due to the (even) more fundamental rights of 

care and education which continue to dominate disability campaign agendas.

Arguably this view represents a set o f perspectives from the workplace ‘looking out’ at 

the issues, and not leading actors, representative of the issues, mobilizing for a 

resolution of the issues ‘within’ workplaces. In short, the decline in collective 

bargaining in the context of the findings of this dissertation has not been accompanied /



replaced by the sort of different issues or “structures o f  social and political 

mobilization ” or “dijferent perspectives ” “in which union organization and collective 

bargaining" (2006:306) in Ireland has been grounded and bounded. These issues/areas 

have not ‘‘‘'become the new locus o f  social mobilization" (2006:311) in/around, or instead 

of Irish trade union conducted employment based activities.

What Piore and Safford have proposed is that “the elements” o f a “new system” of 

workplace governance “have been in place fo r  some tim e”. They set out these ‘new 

elements’ as being: “a set o f  employment laws supplemented by the formalization o f  

internal human resource practices culminating in the arrival o f  a new system o f  binding 

arbitration with worker voice provided through organization at the national and 

company level organized along lines o f  social identities rather than economic ones” 

(2006:313). The findings of the research for this dissertation point to the emergence 

over time of a system of mandatory outcomes (binding arbitration) arising from a raft of 

employment laws, learnt, internalised and managed by the HR function in companies. 

The readily observable ‘missing (Irish) ingredients’ in the Piore and Safford formulation 

which inhibit its migration to explain the change in the Irish system, relate to the issue 

and location of employee voice, and primacy o f ‘social identity’ rather than ‘economic’ 

organisation. ‘Employee voice’, and what precisely it means in the hands of employees, 

has confused a number o f Irish academics, (see Dundon, et al., (2002), and ‘social 

identity’ has not (yet) emerged as an alternative form o f social mobilization in 

workplace governance in Ireland.

Piore and Saffords critique of Dunlop’s 1958 systems framework is however valuable. 

They criticised its defined identities and roles assumptions, and its “basically static ”, or 

“comparative static ” nature. They argued that “it does not examine the process through 

which ” actors, and the “way in which actors in the system ” emerge, behave, or “change 

over tim e” (2006:314). Provision for openness to long-run changes in a system, for a 

greater appreciation of the fluidity of its components, the rate of change(s) in a system 

or its components, or their behaviour, are perhaps most easily and accurately analysed 

in periods of relative stability. In any period of change, a framework explaining a 

system will appear static. In any event, existing actors will seek to maintain some 

control of the path and pace of those emerging changes. The boundaries between the 

actors characterises, and is characterised by the system, particularly in the struggle for 

change. Full use will be made of the boundaries and in seeking the collaboration of 

other actors when confronted with the new. If the Piore and Safford view o f structure of
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industrial society itself is as being outdated, then it is unsurprising that they have 

criticised Dunlop’s systems framework. But a deeper appreciation of Dunlop would first 

point to a societal analysis and appreciation, prior to setting the location, functioning 

and permeable boundaries o f one o f its sub systems. Their criticism of the scope of 

actor’s behaviour is less satisfying. For whether motivated by the prospect for economic 

or monetary advantage, or by reason of ‘social recognition’ in addition, all actors 

respond to pressure in their contexts, and pressure can have many forms, not just 

economic, even in the prevailing industrial society view.

Reading Dunlop as an explainer of the rate and direction of change in the system is 

assisted by the Blain and Gennard (1970) approach which amplified Dunlop. Blain and 

Gennard offered a means to integrate a series of independent variables into the 

dynamics of understanding the system. They included; the particular context o f the 

workplace, the necessary market influences on the workplace, the power context and 

status of the actors, and the integration of an appreciation o f the ideology of the system 

in their amplification of Dunlop’s original work. By thus examining and integrating the 

processes though which the wider system adapts to changes in the constraints it faces, 

how one subsystem influences or acts to transform another, and an openness to multiple 

sets o f constraints, then it should be relatively clear that there is a presumption that the 

system is inevitably in a state of change and neither stable nor entirely coherent. We 

should also appreciate that actors, in whatever system, whether motivated economically, 

for reasons of social recognition, or otherwise will invariably seek to maintain their 

hegemony however achieved. However, some level o f equilibrium, even a temporary 

equilibrium, is contemplated, at least in the interests o f the survival o f the workplace. 

This view is open to multiple criticisms from a number of authors. What does emerge 

from Piore and Safford is the insightfijl suggestion that the ‘new’ and the ‘old’ can not 

only develop in different ways “through processes that are not directly related, perhaps 

not related at all" (2006:317) and can, and do so, in the same time and space. So 

research in the field requires us to provide for data collection, and statistical 

categorisation, such that we can more fully analyse the system as it currently operates 

and be constructed such, taking Piore and Saffords advice, capable o f observing the 

emergence of ‘the new’ so that the study o f "industrial relations is not simply a fie ld  o f  

scholarly endeavour”, but is “committed to explicitly informing the community o f  

practice ” (2006:321).
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According to Teague (2005) virtually no aspect o f the Irish employment relationship is 

now untouched by the legislation and in the U.S. “legal changes stimulated 

organizations to create personnel, anti-discrimination, safety and benefits departments 

to manage compliance ” and justified them “in purely economic terms, as part o f  the 

new human resources management paradigm ” (Dobbin & Sutton, 1998:441). 

According to Dobbin and Sutton, their growth in the U.S. was “retheorized" by 

managers “describing them not as a means to compliance with federal regulations but 

as cost-effective administrative solutions to problems o f  worker loyalty and 

productivity" (1998:443). While no comparably study has been undertaken in Ireland 

since the Teague proposition, and taking size o f firm into account, intuitively and 

anecdotally we can find confirmation of at least an initial and similar organisational 

defensiveness against the risk o f non-compliance. The well documented U.S. FDI 

aversion to unionisation confirms the defensive justification of compliance, and salary 

analysis components of the arriving HR Departments in Ireland, but we now also and 

more prominently have the ‘high commitment’, innovation and loyalty language as 

well. While well beyond the scope of the research undertaken for this dissertation, it is 

reasonable to postulate that the increase in employment legislation in Ireland has 

naturally led to the intensification of efforts by human resource managers, particularly 

in the non-union sector, to develop and sustain policies that internalise the management 

of the employment relationship. It could also be said that the ‘arrival’ of union-averse 

firms in Ireland either spearheaded and/or consolidated this tendency. Inevitably, as a 

result of such policies the role, scope, professionalism and status of human resource 

personnel also increased.

The system of redress, or the employee’s routes to remedy in employment rights 

complaints in Ireland, lead into what is effectively a Third party system which produces 

mandatory outcomes, including those cases taken under the 2001 and the 2004 

legislation referred to earlier in this dissertation. Both for reasons of avoiding adverse 

attention/publicity/profile and for the firms ‘loss o f control’ over the outcome, there is 

anecdotal evidence that HR Departments have ‘tooled-up’, both in terms of advocacy 

skills, and in terms of the development o f internal systems of remedy, and as has been 

discussed earlier the use of ADR. In relation to the growth o f ADR, particularly among 

U.S. FDI firms, the social partner ‘feel’ o f the Irish Third party agencies, either in the 

LRC (with trade union representatives on the Board), with some Rights Commissions 

who were former serving full time union officials, or even the Labour Court itself.
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where the Chairman, and at least one member of each of the Divisions will be a former 

serving full-time union official, have created an atmosphere ‘tainted’ with the very 

ethos which the high-commitment / strong compliance HR departments most want to 

avoid. If one adds the scent that the Third party products originate from norms or 

comparisons originating from a collective environment, then such trends are wholly 

understandable.

The 1985 Dobbin and Sutton study tracked this development in the U.S. In Ireland, the 

U.S. FDI arrivals came with the mind-set ‘in place’. Depending on the sector concerned, 

the drivers of this enhanced HR professionalism, would seem in general terms to be 

either signalling simple compliance, or union-avoidance and compliance, with both 

accompanied by an increasing belief in employee management benefits and 

^^professional returns in terms o f  efficiency” (Kelly and Dobbin, 1998:960) o f the “new 

human resource paradigm ” (Dobbin and Sutton, 1998:441). HR departments also either 

track case precedents to keep in-house policies up to date, or engage some of the 

growing industry of specialised information service providers. It is also reasonable to 

conclude that indigenous firms followed-on, either as a requirement of being a supplier 

of components to a new arrival, or simply import-copying a set of practices which were 

observed as having worked. The career migration paths of the Irish HR Manager cohort 

adds a further diffusion explanation. It would seem reasonable now to assume that, the 

“efficiency rational” edifice has built on the defensive ‘compliance’ foundations and 

has been cemented by the “new human resource management movement” which has 

championed the keys to “winning employee commitment and renovating antiquated 

technologies, and befits programmes as a means to reducing alienation and improving 

worker attitudes” (1998:471). The State has set out in some 25 pieces of legislation the 

employment rights platform as a level below which workers employed in Ireland should 

not be treated, and has provided Third party routes to remedy, but has left it to 

individuals (or their trades unions) to act as their own advocate / compliance agents. 

The response from HR Departments has generally been to upgrade own-company 

compliance means and policies, accompanied in some instances by internalising routes 

to remedy. There has been nothing ‘on the radar’ o f either the occasion or opportunity in 

Ireland of what Kelly and Dobbin termed the recasting of equal employment 

opportunity measures “as part o f  diversity management and touting the competitive 

advantages offered” by such practices based on cost-benefit analysis (1998:972). 

Perhaps we have a treat in store.
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6 .2 IMPLICATIONS OF THIS STUDY

There are a number o f implications for’ the post-voluntarist’ Irish industrial relations 

system of State regulation and compliance. Consistent with Dunlop’s (1958) Systems 

Approach, we will suggest some considerations in respect of each of the actors, and 

then make some further observations in respect of the Agencies, the European 

Committee o f Social Rights and academic research and teaching.

Implications for Government;

There is significant Governmental satisfaction with the transit of industrial relations 

away from the unpredictable and high profile disruption and dislocation of the 70s and 

80s. As the most significant (Peillon, 1984) ‘rule-maker’, successive governments and 

their senior civil servants, have incrementally legislated the path down which industrial 

relations has migrated, from its institutional pluralist period commencing in the 40s, to 

its orderly, generally low profile, and rights-based present. A change in the way in 

which the system is understood and described indicating a change in locus o f rule- 

making power, away from the institution of collective bargaining, and therefore the 

bargainers, and towards the legislator could be conceived of as being possibly an 

uncomfortable place for Government. However, whatever about traditional voluntarist 

perceptions, in which the role of Government was to provide assistance in the labour 

market to disputing parties (Barbash, 1964) and supplementary legislation (Kahn- 

Freund, 1969), rather than directly intervene, the reality today is that the Social Partner 

creation of the National Implementation Body fills that role / plays that part.

Government satisfaction with the system, not only as peaceful contributor to national 

reputation, enterprise flexibility, competitiveness and increasing productivity, 

confirmed in Ministerial publicity about the contribution o f our industrial relations 

processes to the economic development sometimes called the ‘Celtic Tiger’, are such 

that any change to the ‘as is’ operation of the system would cause concern. If the system 

is regarded as working well and ‘it ain’t broke’, any change in the way the system is 

perceived would cause concern, if such possible changes in perceptions might cause 

changes to be sought.
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However, the twenty five pieces of individual rights based and industrial relations 

legislation are now widely regarded as complicated to learn and difficult in use. 

Government intends to streamline the position, perhaps in some unifying / common 

platform of consolidated legislation. It should prove easier to undertake and complete 

this task if  all the reviewing agencies and parties start from the common point that the 

system for which they are re-writing the rules in not a voluntarist system, and that they 

are not pretending it is a voluntarist system requiring voluntarist type language. Then 

the legislation should be easier to both draft, enact and navigate. Manifestation of 

Government’s desire to keep overt conflict in the system to a minimum, is currently 

conceived and described in buoyant economic circumstances -  one wonders what the 

implications are for the resolution of conflict in economic circumstances which are 

other than buoyant.

Implications for employers:

At a strategic level, the employer bodies are quite comfortable with the changes in the 

conduct of industrial relations in Ireland on a ‘much doneV‘more to do’ basis. There are 

some exceptions to this general disposition, they are the now traditional complaints 

about an increasing rate and burden of enterprise regulation, and some concerns about 

the 2001 and 2004 legislation, which enables the Labour Court, on a enforceable basis, 

to determine the terms and conditions in individual enterprises. The latter concern is 

likely to act it self out in the High Court at some stage, on a Constitutional point of 

Law. The employers would have similar ‘if  it ain’t broke’ considerations to 

Government.

Implications for trades unions:

The implications for trades unions are far more extensive, and under quite a range of 

headings. They are: the nature of their relationship with employers; staff selection and 

monitoring issues; the actual ‘service’ they provide to members; their member 

organising and recruitment strategies, policies and offerings; the nature o f the general 

‘service offering / package’ to existing members if collective bargaining is declining in 

significance; a question o f declining influence; and their prospects without the place 

provided by Government for trades union leaders as ‘Social Partners’ in the economic 

and social plarming processes. There is effectively a generation of union representatives
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familiar mainly with rights-based (representation) case taking, as opposed to interest 

based collective bargaining (negotiation), and this represents a strategic vulnerability if 

the trade union leadership current presence at the centre o f ‘Social Partnership’ is 

disturbed and/or changed.

Implications for workers:

In any relationship where there is lack o f clarity or a vagueness about service 

deliverables, problems can arise. Traditional notions that ‘the union will negotiate with 

my employer on my behalf is clearly of less influence and likelihood than ‘if we took

your case to a Rights Commissioner / the Labour Court, he / they would s a y  ’ It

would seem desirable if there were a new explicitness in the ‘service’ package being 

offered to members on joining a trade union. If Browne’s (1997) advice to trades unions 

on the upgrading of their skills in the increasingly juridifled employment environment, 

is not accepted by them, one must consider that workers may pose questions concerning 

the value o f union membership when legally qualified case-takers are readily available.

Implications for the Agencies;

“In this changing industrial relations environment, both the Labour Relations 

Commission and the Labour Court have had to take cognisance o f  the reality that there 

is an increasing degree o f  employment /  competition /  equality and health and safety 

legislation impacting upon what was up to relatively recently a predominantly voluntary 

process o f  dispute resolution. Ireland still has a voluntary system which is heavily 

circumscribed by legal requirements, enforcement and rapidly changing attitudes 

towards the invocation o f  employment rights” (LRC, 2005:1). One must wonder how 

the LRC can fully reconcile their first tentative venture down the road of acceptance of 

the central point of this research with their most recent (November 2005) ‘review’ o f the 

state of the system. Editorialising, the LRC ventured that while the system was "up to 

relatively recently’’ predominantly voluntarist, it is now ‘̂‘heavily circumscribed^^'". 

(LRC 2005:1) On might well further wonder how it was that the LRC editorial writer 

did not contrast their “heavily circumscribed by legal requirements ” description of the 

system with the universally accepted definition of voluntarism. Were we being treated to

^  Circumscribe; "restrict (something) within lim its ’’ Oxford Dictionary o f  English. 2005. Second Edition 
(revised). Oxford University Press. Page 314.
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an internally negotiated shift through a contrived ambiguity to a changed position? Are 

we seeing the beginnings of an acceptance of the compelling conclusions which emerge 

from this study, even if accompanied by a marked reluctance to pick up the new post

voluntarist lens.

The Labour Court describes its caseload as either ‘industrial relations’ or ‘rights based’. 

This is confusing because retaining the ‘industrial relations’ description for cases taken 

under the 2001 and 2004 Acts, actually attributes some level o f voluntarism to the 

nature o f the case and its outcome. Whereas, as we have seen, once this route is 

selected, such cases fully conform with Type B case taking. The Labour Court similarly 

describes other types of cases in this way. Again the overall impression is that there is a 

greater volume of ‘industrial relations’ (voluntarist, in that sense), than is actually taking 

place. The Labour Court’s own reporting of cases should at least provide the alternative, 

as is set out in Appendix VI or XIII, to avoid this implication and lingering confusion.

Implications for the ECSR:

In the context o f the findings there is quite an urgent need for a new dialogue with the 

European Committee o f Social Rights to re-establish credibility, clear the confusion and 

revisit the issues on which the ECSR have found Ireland not to be in compliance with 

the European Social Charter. The ECSR have to be provided with sufficient data, 

explanation and a broader set of inputs to enable them to come to terms with the now 

post-voluntarist nature of the Irish system.

Implications for academics:

In essence, the implications point to a ‘back to basics’ / revisit the fundamentals of what 

effectively is quite a different system of industrial relations than the one which has been 

researched, and written about in recent years. We have a new lens. Equipped thus, we 

have the prospect for new examinations of an extremely interesting nature and conduct 

which are likely to be exceptionally rewarding, both in terms of increased understanding 

and as a means to close the gap between the world practitioners actually experience and 

the realm o f academic understanding and thinking.
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General implications for the Irish system;

We have seen that voluntarist collective bargaining is the joint authorship process of 

voluntary rule-making by consenting actors with minimum intervention from the State 

or the law. This participative system of unpredictable establishing of common norms 

and precedents tends to be stabilised generally in the mutual dependency of the actors’ 

divergent interests. The divergence, however can only be to the point o f the continuance 

o f the fundamental basis of their relationship, i.e. the survival/prospering o f the 

enterprise in which the mutuality of their relationship is based.

The Irish system no longer has voluntarist character. Its rules are made, or very 

significantly influenced, far from the mutuality o f the enterprise employment 

relationship. There is potentially little mutual understanding likely in why a particular 

rule has an enterprise based rationale or company specific history. The law is the law, 

and compliance requires enterprises to at least conform. The departure o f the social 

institution of enterprise level collective bargaining from the rule making process will 

tend to reduce mutual appreciation of divergent interests, unless Hirschman’s (1974) 

advice is more fully appreciated in Irish managerial circles. However, the mutuality and 

enterprise recuperative possibilities enshrined in his conception o f employee voice 

might sit somewhat uncomfortably with some of the more unitarist occupants o f those 

circles. It is possible that enlightened HRM strategies and policies will occupy the 

space, even in unionised companies, which collective bargaining once filled.

It is hard to conceive o f industrial relations in Ireland without its collective bargaining 

component. If we return to the discussion in chapter 2 (section 2), about what we might 

have named the institution, were we naming it today. I suggest, unlike the choice made 

by the Webbs, we are more likely today to have termed it ‘employee’ rather than 

‘industrial’ relations, and like Blyton & Turnbull (1998) would reasonably consider it 

both more polite and in all the obvious ways, more modem. However, as already 

discussed in chapter 2, the “collective aspects o f  relations between worlrforce and 

management” (1998:9) may well require a new frame of reference and means of 

analysis, as it is hard to contemplate how statutory regulations in themselves can 

adequately regulate other than the basic terms and conditions. Kahn-Freund cautioned 

against what he described as the “magic b e lie f’ that the law has “efficacy ... in shaping
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human conduct and social relations”, but as he said, “the superstition” continues 

(1969:311).

When considering the departure o f the significance o f the institution of collective 

bargaining, one need not travel far for some indicators of that environment. In the 

absence o f collective bargaining as the significant determiner o f workers’ terms and 

circumstances we might examine the non union reality for 80% of Ireland’s private 

sector, and ask the ‘modem’ question of how fare’s ‘employee’ relations? I suggest that 

the answer is a resounding ‘it depends’. It depends on the sector, the company’s product 

market, the environment in all its manifestations, on company values and ethos, and on 

managerial practices. We have, almost by accident, traversed into the significant and 

much talked about area o f union recruitment interest, an entire field o f research, and 

what is effectively -  in the absence of any trade union presence -  the unrestricted 

domain o f Human Resource Management. While hugely interesting and a potentially 

fruitful area of fresh research and interest, it is not the subject matter o f this dissertation.

With the changes identified in this dissertation in the nature and conduct of Irish 

industrial relations, there are major implications for how we think about Industrial 

Relations. Industrial Relations in a highly State regulated and compliance environment 

would seem to be an entirely different creature from that conceived of by Flanders 

(1965) and Mortished (1947). The exclusion or preclusion o f Clegg’s (1976) pressure 

component from the collective processes in the remaining unionised portion of the 

private sector, and the heavily unionised public sector, effectively renders what is left as 

Clegg defined “mere representation ” or “appeals fo r  consideration ” by management 

(1976). At what point will workers who continue to prepare their ‘appeals’ or organise 

their cases for ‘representation’ collectively, remain satisfied with managerial decision 

making which may be at variance with their interests or beliefs? To what point will 

management in these circumstances continue to make decisions, following workers’ 

‘appeals’ or ‘representations’, on the basis that the exclusion of pressure will remain a 

tenable managerial expectation? It is in this context that one must ask the question, are 

the ‘binding arbitration’ clauses in ‘Sustaining Progress’ and ‘Towards 2016’ 

realistically sustainable in the long term? It is a reasonable question. However, if  the 

application o f these clauses has an effect on conduct and relations over a sufficiently 

sustained period, then perhaps Kahn-Freund’s suspicions may have been overstated.
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In research terms, what we are suggesting, is that ‘trends’ analysis, and ‘emerging 

patterns’ descriptions through the lens of the ‘old’ voluntarist orthodoxy are no longer 

sufficient, or a satisfactory point from which to make observations about the Irish 

system. There is a fresh need, through the ‘new’ lens offered by the findings and 

conclusions of this research, and avoiding historical constructions which are no longer 

valid in the Irish context, to revisit the fundamental questions about industrial relations 

systems in the post voluntarist context.

6.3 RECOMMENDATIONS

The findings and conclusions point to what amounts to a new era in Irish industrial 

relations, in which the terminology and language of our voluntarist past have only a 

confusing place. The ‘three periods’ depiction of the transit of the system, from its 

institutionally pluralist past to its present ‘compliance’ and ‘mandatory outcome’ 

present, has implications in the immediate present and the future.

6 .3 . 1. THE EUROPEAN COMMITTEE FOR SOCIAL RIGHTS

In relation to the Department o f Enterprise, Trade and Employment’s reporting to the 

European Committee for Social Rights, DETE should discontinue reporting that the 

Irish system is voluntarist. This has particular significance in that the ESRC has 

questions and issues in the incorrectly described voluntarist context. From the 

exchanges between the two bodies it is clear the ESRC is dissatisfied with DETE’s 

responses which are inconsistent with voluntarist principles, and the ECSR continues to 

pursue its requirements for clarification. The process has been a slow and little reported 

one. It would appear that DETE feels that the ESRC is confused.

Some of the DETE reporting appears to place the responsibility for items of non- 

compliance with the terms of the European Social Charter with the judiciary in a case- 

law context. However, Government is the legislator, and in the Irish context the 

industrial relations ‘rule-maker’. A continued reporting position o f awaiting judicial 

case law is untenable, particularly in the context that the ESRC continues to query the 

law-maker. Both IBEC and ICTU have acquiesced in DETE reporting to the ECSR. In 

DETE reporting, the old orthodoxy is maintained as extant and the inference promoted
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that Social Partnership is ‘collective bargaining’. It is recommended that DETE 

originate a new and transparent dialogue with the ECSR, based on the research findings 

in this dissertation.

It is recommended that the ECSR should broaden its reporting system and requirements, 

similar to the national reporting system when reports are made on the United Nations 

(UN) Charters on ‘The Rights of the Child’ and on ‘Women’s Rights’. Having signed 

and ratified the UN Charters, Governments have regular reporting obligations on their 

progress in implementing the terms o f these Charters. In this there is some similarity to 

the reporting on the European Social Charter. The main differences are that in respect of 

Womens’ Rights and the Rights of the Child Charters, significant national NGO’s can 

produce and present ‘shadow’ or alternative submissions to the Supervisory 

Committees, having first seen and then subsequent to Government’s own progress 

reports / submissions. This practice should be initiated by the ESRC, or invited / 

expected, and as a demonstration of open government policy resourced by the Irish 

Government in respect of the fundamental rights of Irish workers. The ESRC should 

initiate arrangements so that accreditation, or ‘standing’ before the ECSR does not 

constitute a difficulty for submission writers in the ECSR’s supervision o f conformity 

with the Articles of the European Social Charter.

6 .3 .2 . RECOMMENDATION ON DATA COLLECTION

In relation to data collection points in the system and their sensitivity in capturing 

meaningfial information on the conduct and experiences in the system, a number of 

changes need to be made in existing reporting locations and obligations. The existing 

‘measures’ are both blunt and inadequate. We cannot know sufficient about the system 

and its conduct by collecting data such as (a) the declining rate in dispute statistics, (b) 

macro labour force statistics like the rate o f (un)employment, (c) manufacturing 

industry output (productivity) figures, and (d). public sector pay costs. There is no 

independent central repository of meaningful (sensitive) reliable data on other than 

‘blunt’ metrics such as these.

Each o f the agencies report individually, on annual volumes throughput. Further 

qualitative, in depth information is required in respect of each case taken through the
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entire system, and it is recommended, should be collected independently and centrally. 

The case sensitive data should include:

• which party initiated the issue, and when?

• the numbers o f workers (grade, group and category, including race, age & gender, 

etc.)?

• union / legal / other representation questions,

• industrial sector, industry, country of origin o f company questions,

• processing information (date of reference to third party, date o f hearings, etc.),

• the piece of legislation being invoked, and the specific item nature o f the claim,

• if  a Conciliation issue, the nature, form and authorship of the settlement,

• if  a Section 26(1) case, a clear categorisation for analysis o f LCR’s in a meaningful

way,

• data on the nature/status o f outcomes, mandatory, or capable of being 

accepted/rejected.

Data should be centrally collected so that analyses can be presented under multiple 

demographic headings. Researchers and policy makers should be able to identify 

particular types of volumes o f cases broken down by: race, age, gender, etc.; industrial 

sector; company country o f origin; nature and form of settlement; time taken in case 

processing; geographic location; union / legal / other representation; and the type, nature 

and origination of Conciliation and Section 26(1) case-taking.

A consultation process should be initiated with practitioners and academic researchers 

to identify what relevant and useful additional data would better inform the citizens of 

the system, as opposed to satisfying the organisational needs of the agencies in the 

system, or the agencies preference on which items to report.

Having initiated a practitioner / researcher dialogue in respect of what information on 

the conduct of the system would be desirable and useful, academic researchers -  in 

some coordinated fashion -  should continue the dialogue, and develop a 

practitioner/academic research interface. Although anecdotal, past practitioner regard 

for academic industrial relations research, has not been high. Currently, significant 

research in the field is commissioned, or developed, from agency requirements or 

institutional proposals. There is a need for independent non commissioned research, and 

the universities are the most suitable locations to base such independent research. Based
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in the universities, the practitioner / research interface can be supported independently 

and encouraged on a coordinated basis.

6 . 3.3  RECOMMENDATIONS FOR FURTHER RESEARCH

By removing the obstacle o f the old orthodoxy and presumption of ‘voluntarism’, there 

are a number of areas of research which either (a) should be revisited or (b) approached 

from the ‘new’ perspective. In relation to (a) there is now an opportunity to revisit the 

propositions of ‘new realism’, ‘emerging trends’ and what we are proposing as a 

possible, if not likely intensification of industrial relations solution-finding at enterprise 

level, in the context of the mandatory outcome environment.

In relation to ‘new’ or fresh research opportunities, there are quite a range of very 

fruitful areas indicated by this research. They include;

The role and portfolio of trades unions:

While a systems-based practitioner/academic research collaboration relationship is 

being recommended, there are a number o f immediate and recommended areas of 

practitioner / academic research collaboration. One is the role and portfolio o f trades 

unions in Ireland’s post-voluntarist legislatively regulated system of mandatory 

outcomes, both in stand-alone and comparative terms, which represents a worthwhile 

and long-term and viable research initiative. While trades unions tend not to commit 

single union resources to research, a multi-union funded research relationship with 

university based researchers would represent an innovation in Irish industrial relations 

research.

Mandatory union membership / the ‘closed shop’

There has been no base-line research undertaken concerning the extent and coverage of 

the ‘closed shop’ in Ireland. There are Constitutional and legal considerations about its 

existence, as well as adverse ECSR views on its continued presence. There are 

indications that both ‘formal’ and ‘informal’ enforcement influences are extant. In terms 

of the effects on the nature of the employer / employee relationship, the effective 

employer selection of a particular trade union that an employee is expected to join, 

suggests issues to be examined, particularly when the employer selected union is also
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the employee advocate in a system of mandatory case-taking outcomes. Further 

questions also arise. Does the employer selection o f employee representation prompt 

and tend to increase the use by employees o f alternative (non-union) sources of 

information about their employment circumstances? Does this employer selection of the 

employees advocate increase the employee’s propensity to select legal, as opposed to 

trade union representation? In a mandatory outcomes environment, what are the effects 

o f the continued operation of a ‘closed shop’ on employee participation in union 

activities and affairs? Are their differences in the range of employment based 

relationships, between ‘closed shop’ union members and ‘volunteers’?

Union recruitment policies for selection of its full-time Offlcials:

There has been no base-line research on the selection and recruitment policies of trades 

unions in Ireland. In terms of total population, while estimates vary, there are probably 

no more than 450/500 full time union officials employed by Irish trades unions. A very 

small number of Irish unions retain the practice o f electing their compliment of 

Officials. Some unions retain this selection mechanism only for their most senior 

‘General Officers’. There are the standard HRM questions in respect of selection 

criteria, qualifications, performance evaluation, reward and remuneration. However, 

there are additional questions in the context of the findings o f this research in relation to 

the basic distinction between a traditional ‘organiser’ / ‘collective bargainer’ and an 

‘advocate’ in a mandatory outcomes environment. If Browne was correct (in relation to 

her analysis o f the Unfair Dismissal legislation) in respect o f the case-taking 

professionalism required of union officials facing members o f the legal profession in the 

EAT, does the mandatory environment present selection criteria issues for Irish trades 

unions? Have Irish trades unions made any changes in their recruitment policies or 

portfolios, as the areas covered by the expanding tide of legislation have increased? 

There are also implications for union training and development programmes. This is an 

important area of research with many, multi-disciplinary and multi-leveled implications 

for the future direction of trades unions and their relationship with their members and 

the employers.

Agency recruitment policies for the selection of members of the Labour Court, 

Rights Commissioners, and LRC staff:

We have seen that, with reference here only to the Labour Court, the proportion of cases 

which have mandatory consequences in 2005 had risen to approximately 70% of its
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overall caseload. The legal/technical nature in hearing and determining a case based on 

legislation (rights based cases), is widely accepted as being of a greater degree o f 

difficulty than with an ‘old style’ industrial relations (interest based) case. It is 

acknowledged that the recommendations are written such that, if  referred -  on a point o f 

law -  into the ordinary Courts o f Law, they have to conform in their construction and 

presentation of deciding arguments such that an ordinary Court’s requirements have 

been met. Recommendations meeting these requirements are quite different from the 

declining number of interest-based LCR’s. What changes have been made / should be 

made in determining the selection criteria and method(s) of selection for members of the 

Labour Court, for Rights Commissioners, and for LRC staff? Additionally, there is the 

question o f the possible influence on interest-based case outcomes of a rights-based 

(selected and trained) adjudication panel, or arbitrator. A research dialogue with the 

agencies and senior Social Partners would considerably inform this important area of 

interest and influence.

Union recruitment policies and activities:

Traditionally, in a system where norms and negotiated precedents were a driver of union 

campaign activity, trades unions could, and did offer ‘pressure’ or the threat of same, as 

their ultimate collective bargaining sanction and/or protection for newly recruited 

members. In a regime where either unions are observably less inclined to initiate 

industrial action, or where in relation to the 2001 and 2004 legislation they are expressly 

precluded from even issuing such a threat, what effects has the ‘new’ orthodoxy had on 

their recruitment strategies, policies and success rates? In a mandatory outcomes 

environment, where in respect of 2001 / 2004 case-taking there is an acknowledged 

delay from the point of recruitment to the receipt of a LCR (which is further appealable 

to the ordinary Courts of Law), what measures have unions introduced to retain newly 

recruited members whose reason for joining was the unacceptability of their terms and 

circumstances? Why should a newly recruited member remain in an employment in 

which they are unsatisfied/unhappy (encouraged by their union to peacefully await a 

determination which mav improve their circumstances) when they could seek/accept 

alternative employment?

The Irish national ‘partnership process’:

By removing the obstacle o f the presumption of ‘voluntarism’, there are a variety o f 

new research projects which should be initiated in what heretofore have been incorrectly
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based on the assumption that a ‘non-adversarial’ or ‘partnership’ approach was the first 

choice o f participants. The entire body of recent partnership related commentaries 

should be re-visited equipped with the ‘new’ lens emerging from this research.

A bottom-up perspective:

From the perspective of the people whose day to day management is influenced 

significantly by the rules o f the system, regardless o f the authorship of the rules, there is 

an opportunity to initiate a significant longitudinal research project on the experiences 

o f Irish workers in the current legislatively regulated system of mandatory outcomes. 

Although individual workers may not be directly involved in a case-taking episode, 

there is considerable anecdotal evidence that they are not unaffected by the treatment of 

those who have been touched by the system, its procedures and processes.

The ‘art’ of collective bargaining:

It is often said in respect of learning a new language ‘use it or loose it’. In respect of 

what actually occupies the working day of a union Official in the current mandatory 

outcomes environment, how much of their time is spent on what? If the performance 

measures and goals of a successful union Official is to process and complete those cases 

which present, how much of their caseload is occupied with resolving employer 

initiated problems and issues? Is the measure o f successful case management what some 

union Officials have described as ‘tidying up’ the fall-out from occasional HRM 

mistakes and failures? Is case-taking to the Rights Commissioners service a component 

o f the ‘tidy-up’ tool-kit? In a mandatory outcomes environment, what union initiated 

campaigns and agenda extending activities are ‘permitted’? In a period of ‘binding 

arbitration’ clauses set out in the last two national agreements, and the industrial ‘peace’ 

requirements o f the PSBB process, what prospects have MANDATE and the INO of 

succeeding in their attempts to return to ‘collective bargaining’. The responses of 

employers (private sector and Government), from the Labour Court, and the partnership 

institutions (in this instance the NIB), all pose interesting issues which are worthy of 

study. The strategies the two unions will adopt in a ‘Partnership’ compliance 

environment add further possible dimensions to the proposed study.

A case study approach, to a private sector and a public sector example of the 

effectiveness of the Partnership process to police its constituents and secure adherence 

to the terms of its agreements, will establish the extent to which it is now possible to
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conduct traditional collective bargaining in Ireland’s mandatory environment. This is an 

important study with significant implications for the extent to which the working 

population can observe the state of undress of the Emperor.

In conclusion, and having clearly answered the research questions about the nature of 

the Irish system, and identified the fundamental shift which has occurred, it is hoped 

that this study will contribute to a deeper understanding o f the actual nature of the 

system of industrial relations and its practice in Ireland. The greater our understanding 

o f this reality the better prepared we will be for the further development of the new 

more accurate framework, in which these and subsequent research recommendations 

and proposals can be developed and, in the recommended practitioner/academic 

research interface, be implemented.

256



REFERENCES

257



R e f e r e n c e s

Adam, F. and Healy, M. 2000. A Practical Guide to Postgraduate Research in the 
Business Area: Coping with Pandora’s Box. Blackball Publishing. Dublin.

Banks, J.A. 1974. Trade Unionism. Collier Macmillan. London.

Barbash, J. 1964. The Elements o f Industrial Relations. British Journal o f  Industrial 
Relations, Vol. II, N o.l. March, pages 66 to 79.

Barry, B. 1974. Exit Voice and Loyalty. British Journal o f  Political Science. Review 
Article No.4. pages 79-107.

Begg, D. 2003. ICTU letter to the Secretariat o f the European Social Charter, DGII- 
Directorate General o f Human Rights, Council o f Europe Strasbourg. 20'*’ May.

Blain, A.N.J. and Gennard, J. 1970. Industrial Relations Theory -  A Critical Review. 
British Journal o f  Industrial Relations, Vol. VIII, pages 389 to 407.

Blyton, P and Turnbull, P. 1998. The Dynamics of Employee Relations. Second 
Edition. Macmillan. London.

Brannick, T. 1997. An Overview of the Research Process, in Brannick, T. and Roche, 
W. K. (Eds.) Business Research Methods: Strategies, Techniques and Sources. Oaktree 
Press. Dublin, pages 1 -  30.

Browne, J. 1994 The Juridification o f the Employment Relationship. A study o f the 
impact of the Unfair Dismissals Act, 1977 and the Unfair Dismissals (Amendment) Act 
1993. Avebury. Hants, England.

Browne, J. 1997. The Juridification of the Employment Relationship: Implications and 
Issues, in Legal Perspectives, in Meenan, F. The Juridification o f  the Employment 
Relationship. Fifth IIRA European Regional Industrial Relations Congress, Dublin 
August 1997. lAIR & NIFIR. Colour Books. Volume 5, pages 23-36.

Browne, M. 2006 Employment Rights -  from information to redress. Comhairle 
Social Policy Series Report. August. Dublin

Browne, W., Deakin, S., Nash, D. and Oxenbridge, S. 2000 The Employment 
Contract: From Collective Procedures to Individual Rights. British Journal o f  Industrial 
Relations. Vol 38, No.4 December, pages 611-629.

Browne, W., Marginson, P, and Walsh, J. 2003. The Management o f Pav as the 
Influence of Collective Bargaining Diminishes, in Edwards, P. (Ed.). Industrial 
Relations: Theory and Practice. Second Edition. Pages 189 to 213. Blackwell 
Publishing. Oxford.

258



Burrell, G. and Morgan, G. 1979. Sociological Paradigms and Organisational 
Analysis. Ashgate. Hants. England.

Chamberlain, N.W. 1951. Collective Bargaining. McGraw-Hill. New York.

Chamberlain, N.W. and Kuhn, J.W. 1965. Collective Bargaining. McGraw-Hill. New 
York.

Clark, I. 2000. Governance, the State, Regulation and Industrial Relations. Routledge.

Clarke, Mr. Justice. 2006. Ashford Castle v. SIPTU. [No.56SP] 2005. Judgement, The 
High Court. Delivered, 21.06.2006.

Clegg, H. A. 1975. Pluralism in Industrial Relations. British Journal o f  Industrial
Relations, Vol. XIII, No.3, pages 309 to 316.

Clegg, H. A. 1976. Trade unionism under collective bargaining, a theory based on
comparisons of six countries. Basil Blackwell. Oxford.

Crouch, C. 1982. Trade Unions: the logic o f collective action. Fontana. London.

Crouch, C. 1996 Atavism and innovation: labour legislation and public policy since 
1979 in historic perspective. Historical Studies in Industrial Relations No.2, pages 111- 
24.

Department of Trade and Industry (DTI) 1995 Fairness at Work. London Stationary 
Office.

Dobbin, F. and Sutton, J.R. 1998 The Strength of a Weak State: The Rights 
Revolution and the Rise o f Human Resource Management Divisions. America Journal 
o f  Sociology. Vol. 104 No.2 September, pages 441-476.

Dobbins, T. 2006 EU report points to narrowing of Irish gender pay gap. Industrial 
Relations News, IRN No. 11. 16.03.2006. Dublin. Page 14.

Dobbins, T. 2006. Twelve Unions members left at Irish Ferries. Industrial Relations 
News. No. 35, 20*'’ September, 2006. Dublin

Dobbins, T. 2005 The Impact of the 2001 -  2004 Industrial Relations Acts. Industrial 
Relations News, IRN No. 47. 08.12.2005. Dublin. Pages 15-16.

Donovan, T. N. 1968. The Royal Commission on Trade Unions and Employers 
Associations, 1965-1968. Chairman. June 1968. Report. H.M.S.O. Cmnd.3623.

Duffy, K. 2005 Shaping the Future: The Explosion in Labour Legislation. Conference 
paper presented to the Industrial Relations News Annual Conference. 24*'’ February, 
2005. Dublin.

Dundon, T., Wilkinson, A., Marchington. M and Ackers, P. 2002. From ‘Cycles’ and 
‘Waves’ to ‘Table Tops’: The Changing Pattersn of Employee Voice. Conference Paper 
-  Irish Academy o f  Management, 5* -6*'’ September, 2002. Waterford Institute of 
Technology.

259



Dunlop, J.T. 1958. Industrial Relations Systems. Henry Holt & Company. New York.

Dunlop, J.T. 1967. The Social Utility of Collective Bargaining, in Lloyd Ulman, (Ed.). 
Challenges to Collective Bargaining. Prentice-Hall. N.J.

Dunlop, J.T. 1993. Industrial Relations Systems. Harvard Business School Press. 
Boston, Massachusetts.

Edwards, P. 2003. Industrial Relations: Theory and Practice. (Ed.). Second Edition. 
Blackwell Publishing. Oxford.

Employment Appeals Tribunal, Annual Reports, 1968 - 2004

Equality Tribunal, Annual Reports, 1999 to 2005

European Social Charter (revised). Strasbourg. 3. V. 1996.
Available at: http://www.coe.int.

European Social Charter - Fourteenth Report on the Implementation o f the European 
Social Charter, in respect o f Articles 1, 5 and 6 for the period 1 January 1990 to 31 
December 1993. Submitted by The Government of Ireland to the Council o f Europe. 
Pages 44 and 45. Department of Enterprise, Trade & Employment, Dublin.

European Social Charter - Sixteen Report on the Implementation o f the European 
Social Charter, in respect of Articles 1, 5 and 6 for the period 1 January 1994 to 31 
December 1996. Submitted by The Government of Ireland to the Council o f Europe. 
Pages 67 to 97. Department of Enterprise, Trade & Employment, Dublin.

European Social Charter - Eighteenth Report on the Implementation o f the European 
Social Charter, in respect o f Articles 1, 5, 6, 12, 13, 16 and 19 for the period 1 January 
1997 to 31 December 1998. Submitted by The Government of Ireland to the Council of 
Europe. Pages 64 to 85, and 212 to 214. Department of Enterprise, Trade & 
Employment, Dublin. Available at:
http://www.entemp.ie/publications/employment/2003/18repsocialcharter.pdf.

European Social Charter - Twentieth Report on the Implementation o f the European 
Social Charter, in respect o f Articles 1, 5, 6, 12, 13, 16 and 19 for the period 1 January 
1999 to 31 December 2000. Submitted by The Government of Ireland to the Council of 
Europe. Pages 62 to 67. Department o f Enterprise, Trade & Employment, Dublin.

European Social Charter - First Report on the Implementation o f the Revised 
European Social Charter, in respect o f the Accepted Provisions of Articles 1, 5, 6, 7,12, 
13, 16 19 and for the period 1 January 2001 to 31 December 2002. Submitted by The 
Government of Ireland to the Council of Europe. Pages 47 to 88. Department of 
Enterprise, Trade & Employment, Dublin.

European Social Charter - Second Report on the Implementation of the Revised 
European Social Charter, in respect o f the Accepted Provisions o f Articles 1, 5, 6, 7,12, 
13, 16 19 and for the period 1 January 2003 to 31 December 2004. Submitted by The 
Government of Ireland to the Council of Europe. Pages to YY. Department of

260



Enterprise, Trade & Employment, Dublin. Pre-publication stase -  forthcoming: April 
2006 (delayed)

European Social Charter (revised). European Committee of Social Rights, 
Conclusions (2004) - Ireland. Strasbourg. Available at:
http://www.coe.int/T/E/Human%5Rights/Esc/4_Reporting_procedure/2_Recent_Conclu 
sions/l_By_State/Revised_Social_Charter/CONCLUSIONS%202004%20Ireland-l.pdf

Farnham, D. and Pimlot, J. 1990. Understanding Industrial Relations. Cassells. 
London.

Fennelly, J. 2001 T h e  S u p r e m e  C o u r t  N o . 145 & 150/ 2000. lamrod Eireann -  Irish 
Rail (Plaintiff/Respondent) and Holbrook, C .; Courtney, J.; Ogle, B.; Hughes, G.; 
Dunphy, B.; Collier, A.; Connelly, K.; Fox, K.; Healy, D.; Masterson, H.; McCarthy, 
H.; and Irish Locomotive Drivers Association (Defendants / Appellants). January 25, 
2001

Fitzgerald, K. 2006. Employment Rights Group set to move again on Reform Agenda, 
in Industrial Relations News. Vol. 37. October. Dublin. Page 4.

Flanders, A. 1965. Industrial Relations: What is Wrong with the System. Faber. 
London

Flanders, A. 1968. Collective Bargaining: A Theoretical Analysis. British Journal o f  
Industrial Relations. Vol. VI. No 1, pages 1 to 26.

Flanders, A. 1974. The Tradition of Voluntarism. . British Journal o f  Industrial 
Relations. Vol. XII, pages 352 to 370.

Flanders, A. and Clegg, H. A. 1954. The System of Industrial Relations in Great 
Britain. Basil Blackwell. Oxford.

Fox, A. 1966. Industrial Sociology and Industrial Relations. Royal Commission on 
Trades Unions and Employers Associations. Research Paper No.3. H.M.S.O. London.

Fox, A. and Flanders, A. 1969. The Reform of Collective Bargaining: From Donovan 
to Durkheim. British Journal o f  Industrial Relations. Vol. VII. Pages 151 -180 .

Fox, A. 1973. Industrial Relations: a social critique of pluralist ideology. in Child, J. 
(Ed.), Man and Organisation. Allen and Unwin. London.

Fox, A. 1974. Beyond Contract: Work, Power and Trust Relations. Faber and Faber. 
London.

Fox, A. 1975. Collective Bargaining, Flanders and the Webbs. British Journal o f  
Industrial Relations. Vol. XIII. No. 2, pages 1 5 1 -174 .

Guba, E. and Lincoln, Y. 1994. Competing Paradigms in Qualitative Research, in 
Denzin, N. and Lincoln, Y. (Eds.) Handbook of Oualitative Research. Sage. California, 
pages 105 -  117.

261



Gunnigle, P. and Flood, P. 1990. Personnel Management in Ireland: Practice, Trends 
and Developments. Gill & Macmillan. Dublin.

Gunnigle, P., Flood, P., Morley, M. and Turner, Thomas. 1994 Continuity and 
Change in Irish Employee Relations. Oak Tree Press. Dublin.

Gunnigle, P. and Roche, W. R.. 1994. New Challenges to Irish Industrial Relations. 
Oak Tree Press. Dublin.

Gunnigle, P., Turner, T. and D’Art, D. 1997 Counterpoising Collectivism: 
Performance Related Pay and Industrial Relations in Greenfield Sites, in D’Art, Daryl, 
and Turner, Thomas, Collectivism and Individualism: Trends and Prospects. Fifth 
European IIRA Conference. Volume 7. Oak Tree Press. Dublin. Pages 123-164.

Gunnigle, P., McMahon, G., and Fitzgerald, G. 1999. Industrial Relations in Ireland -  
Theory and Practice, Second Edition. Gill & Macmillan. Dublin.

Harbison, F. 1966. Industrial Relations: Challenges and Responses. Crispo, J.H.G. 
(Ed). University o f Toronto Press. Toronto.

Hawkins, K. 1979. A Handbook of Industrial Relations Practice. Kogan Page. London.

Hillary, B. 1994 The Institutions o f Industrial Relations, in Murphy, Thomas V., and 
Roche, William K., (Eds). Irish Industrial Relations in Practice. Oak Tree Press. 
Dublin.

Hirschman, A. O. 1970. Exit, Voice and Loyalty: Responses to Decline in Firms, 
Organisations and States. Harvard University Press. Cambridge, Mass.

Hussey, J. and Hussey, R. 1997. Business Research: A Practical Guide for 
Undergraduate and Postgraguate Students. Macmillan. London

Hyman, R. 1975. Industrial Relations: A Marxist Introduction. Macmillan. London.

Industrial Relations and Social Partnership -  Ireland. Appendix to European Social 
Charter - Sixteen Report on the Implementation o f the European Social Charter, in 
respect of Articles 1, 5 and 6 for the period 1 January 1994 to 31 December 1996. 
Submitted by The Government of Ireland to the Council o f Europe. Pages 1 to 14. 
Department of Enterprise, Trade & Employment, Dublin.

IRN. Industrial Relations News (Journal published 48 times per year) Dublin.

Jackson, M. 1991. An Introduction to Industrial Relations. Routledge.

Kahn-Freund, O. 1969. Industrial Relations and the Law -  Retrospect and Prospect. 
Sydney Ball Lecture, 26*’’ February, Oxford. British Journal o f  Industrial Relations. 
Vol. VII, pages 301 -  316.

Kahn-Freund, O. 1970. Trade Unions, the Law and Society. The Gaitskell Memorial 
Lecture, University o f Nottingham, in the Modern Law Review. Vol. 33.No.3. Pages 
241-267.

262



Kelly, E. and Dobbin, F. 1998 How Affirmative Action Became Diversity 
Management: Employer Response to Antidiscrimination Law, 1961 to 1996. American 
Behavioral Scientist. Vol 41 No.7, April, pages 960-984.

Lucas, R. 1999. Survey Research, in Brotherton, B. (Ed) The Handbook of 
Contemporarv Hospitality Management Research. Wiley & Sons. West Sessex.

Keating, M., Coughlan, P. & Kilbride, F. 1997 The Impact o f World Class 
Manufacturing on Industrial Relations at Company Level, in Wickham, James (Ed). The 
Search fo r  Competitiveness and its Implications fo r  Employment. Fifth European IIRA 
Conference. Volume 4. Oak Tree Press. Dublin. Pages 135-158.

Kerr, A. 1994 Collective Labour Law, in Murphy, Thomas V., and Roche, William 
K., (Eds). Irish Industrial Relations in Practice. Oak Tree Press. Dublin. Pages 311- 
324.

King, M. 2005 The Demise of Voluntarism. Ampersand paper presented to the 
Industrial Relations News Annual Conference. 24'*’ February, 2005. Dublin.

Kitt, T, T.D. Minister for Labour Affairs. 7th November 2000. ‘̂'Updated Social Rights 
Charter signed by Ireland -  Evidence o f  our ongoing commitment to achieving highest 
international standards". Department o f Enterprise, Trade & Employment. Dublin. 
Available at: http://www.entemp.ie/press/2000/071 lOO.htm.

Kornhauser, A., Dubin, R. and Ross, A.M. 1954. Industrial Conflict (Eds.). McGraw 
Hill.

Labour Court, Annual Reports. 1968 to 2005

Labour Relations Commission, Annual Reports 1991 to 2005

LRC Review. 2005 The Journal of the Labour Relations Commission. Issue No. 2
2005. November. Dublin.

LRC Review. 2006 The Journal of the Labour Relations Commission. Issue No. 1
2006. March. Dublin.

Lewis, R. 1976. The Historical Development o f Labour Law. British Journal o f  
Industrial Relations. Vol. XIV, N o.l, pages 1 - 1 7 .

McCarthy, C. 1984. Elements in a Theory of Industrial Relations. Trinity College, 
Dublin.

Malhotra, M. and Grover, V. 1998. An Assessment o f Survey Research in POM: 
From Constructs to Theory. Journal o f Operations Management. Vol. 16. No. 4. Pages 
407-425.

Marchington, M. 1982. Managing Industrial Relations. McGraw Hill.

Margerison, C. 1959. What do we mean by Industrial Relations?: A Behavioural 
Science Approach. British Journal o f  Industrial Relations. Vol. VII, No.2 July.

263



Marshall, T. H. 1963. Sociology at the Crossroads, and other Essays. Heinemann. 
London.

Milton Derber, et al. 1965. Plant-Union Management Relations: From Practice to 
Theory. University o f Illinois. Urbana.

Mortished, R.J.P. 1947 The Industrial Relations Act, 1946. Journal o f  the Statistical 
and Social Inquiry Society o f  Ireland. No. 18: 671 -687. Dublin.

Murphy, T.V. 1994 The Resolution of Industrial Disputes, in Murphy, Thomas V., 
and Roche, William K., (Eds). Irish Industrial Relations in Practice. Oak Tree Press. 
Dublin. Pages 276-310.

Peillon, M. 1984. Strategies of State Mobilization in Irish Industrial Relations. Ninth 
Countess Markievicz Memorial Lecture. Irish Association for Industrial Relations.

Fiore, M.J. and Safford, S. 2006 Changing Regimes of Workplace Governance, 
Shifting Axes o f Social Mobilisation, and the Challenge to Industrial Relations Theory. 
Industrial Relations. Vol 45 No.3 July, pages 299-325.

Pollert, A. 2005 The Unorganised Worker: The Decline in Collectivism and New 
Hurdles to Individual Employment Rights. Industrial Law Journal. Vol. 34, No.3, 
September, pages 217-238.

Poole, M. 1984 Theories of Trade Unionism -  A Sociology of Industrial Relations. 
Revised Edition. Routledge & Kegan Paul. London.

Roche, W. R. 1994 Industrialisation and the Development of Industrial Relations, in 
Murphy, Thomas V., and Roche, William K., (Eds). Irish Industrial Relations in 
Practice. Oak Tree Press. Dublin. Pages 16-52.

Roche, W. R. 1994 The Trend of Unionisation, in Murphy, Thomas V., and Roche, 
William K., (Eds). Irish Industrial Relations in Practice. Oak Tree Press. Dublin. Pages 
53-83.

Roche, W. R. 1994 Pay Determination, the State and the Politics o f Industrial 
Relations, in Murphy, Thomas V., and Roche, William K., (Eds). Irish Industrial 
Relations in Practice. Oak Tree Press. Dublin.

Roche, B. 2005. The Changing Industrial Relations Landscape in the Republic of 
Ireland. Paper presented to the Labour Relations Commission Seminar on Changing 
approaches to Industrial Relations -  The Republic o f  Ireland /  Northern Ireland and the 
U.K. November 21̂ *, 2005. Pages 1-17.

Rojot, J. 1997 Continuity and Change in the Employment Relationship in the Twenty 
First Century, in Wallace, J., Dalzell, and Delany, B. (Eds.), Continuity and Change in 
the Employment Relationship, Fifth European IIRA Conference. Volume 1. Oak Tree 
Press. Dublin. Pagesl-I3.

Salamon, M. 2000. Industrial Relations -  Theory and Practice, 4*'’ Edition. Prentice 
Hall.

264



Schienstock, G. 1981. Towards a Theory of Industrial Relations. British Journal o f  
Industrial Relations. Vol. XIX, pages 168 -  196.

Sekeran. U. 2000. Research Methods for Business: A Skill-building Approach. Wiley 
& Sons. New York.

Seligman, B. B. 1962. Main Currents in Modem Economics. The Free Press of 
Glencoe. Illinois.

Shalev, M. 1980. Industrial Relations Theory and the Comparative Study of Industrial 
Relations and Industrial Conflict. British Journal o f  Industrial Relations. Vol. XVIII, 
pages 24 -  47.

Sheehan, B. 2001. New Disputes Body -  A Case of “if it ain’t broke, don’t fix it. 
Industrial Relations News, IRN No. 8. 22.02.2001. Dublin. Pages 17-18.

Sheehan, B. 2006. ‘Towards 2016’ maintains broad appeal o f national deals. Industrial 
Relations News. IRN. No.34. 13.09.2006.

Singleton, R. A. and Straits, B. C. 1998. Approaches to Social Research. Oxford 
University Press. Oxford.

Smith, P and Morton G, 2001 New Labour’s Reform of Britain’s Employment Law; 
The Devil is not only in the Detail but in the Values and Policy Too. British Journal o f  
Industrial Relations. Vol 39, No.l March, pages 119-138.

Sustaining Progress, Social Partnership Agreement 2003 -  2205. Government 
Publications Office. February 2003. Dublin.

Teague, P. 2005 Labour Relations Commission Review, N o.l. Dublin.

Towards 2016: Ten-Year Framework Social Partnership Agreement 2006 -  2015. 
Government Publications Office. June 2006. Dublin.

Turner, T. and Morley, M. 1995. Industrial Relations and the New Order: Case 
Studies in Conflict and co-Operation. Oak Tree Press. Dublin.

Walker, K.W. 1959. Research Needs in Industrial Relations. 1st Edition. Cheshire.

Wallace, J., Gunnigle, P. and McMahon, G. 2004. Industrial Relations in Ireland. 
Third Edition. Gill & Macmillan. Dublin.

Webb, S. and B. 1902. Industrial Democracy. Longmans. London.

Wedderburn, Lord, K. W. 1989 Freedom of association and philosophies of labour 
law. Industrial Law Journal, No. 18, pages 1 -38.

Winchester, D. 1983. Industrial Relations Research in Britain. British Journal o f  
Industrial Relations. Vol. XX, pages 95 -  131.

265



Wood, S.J., Wagner, A., Armstrong, E.G.A., Goodman, J.F.B. and Davis, J.E. 1975. 
The ‘Industrial Relations System’ Concept as a Basis of Theory in Industrial Relations. 
British Journal o f  Industrial Relations. Vol. XIII, pages 291 -  308.

Yin, R. K. 1989. Case Study Research. Sage. Newbury Park. California.

Zikmund, W. G. 1999. Business Research Methods. Dryden. London.

266



APPENDICES

I The Council o f Europe’s Social Charter (December 1997) 268

II European Social Charter, Revised. Strasbourg (3.V.1996).
Extract: Articles 5 and 6 271

III Third Party Routes to Remedy - Ireland -  2005 273

IV Functions o f the Labour Court -  2005 274

V Analysis o f the location of cases at ‘first instance’ and ‘second instance’
bodies. 2005 276

VI Labour Court Recommendations: summary - 1980 to 2005 277

VII Right Commissioners Service -  legislation and referrals 2005 278

VIII Employment Appeals Tribunal - legislation and referrals 2004 279

IX Coverage of Joint Labour Committees and Employment Regulation Orders.
2005 280

X Registered Employment Agreements -  2005 281

XI LRC -  Codes of Practice -  2005 286

XII Industrial Relations Case-taking, Ireland - all cases 1968 - 2005 287

XIII Labour Court -  Cases Completes by individual pieces o f legislation
1998-2005 289

XIV Sustaining Progress -  pay and ‘the binding clauses ’ 2003 -  2005 292

267



A PPE N D IX  I

T he C ouncil of E u r o pe ’s S ocial C harter®̂

“The Council of Europe and the protection of human rights

The member states of the Council of Europe consider that civil and political rights and 
social and economic rights are interdependent, and that together they form an 
inseparable group of principles upon which European democracies are founded.

The European Convention on Human Rights, which protects civil and political rights, 
was supplemented by the European Social Charter, a European Treaty signed in Tunn 
in 1961 and which protects fundamental social and economic rights. The Charter 
guarantees these rights to the citizens of its contracting parties. It is now in force in 21 
European states: Austria, Belgium, Cyprus, Denmark, Finland, France, Germany, Greece, 
Iceland, Ireland, Italy, Luxembourg, Malta, the Netherlands, Norvi^ay, Poland, Portugal, Spain, 
Sweden, Turkey and the United Kingdom. In addition, the following states have signed but not 
yet ratified the Charter: the Czech Republic, Hungary, Latvia, Liechtenstein, Romania, Slovak 
Republic, Slovenia, Switzerland and Ukraine.

During the 2"'* Council of Europe summit (Strasbourg. 10-11 October 1997), the heads 
of state and government of the member states made the commitment to «promote 
social standards as embodied in the Social Charter and in other Council of Europe 
documents)) and called for «the widest possible adherence to these instruments)).

Rights guaranteed by the Charter

The Charter and its Additional Protocol of 1988 guarantee a series of rights which can 
be divided into two categories:

Conditions of employment

• non discrimination in employment, prohibition of forced labour;
• trade union rights, the right to bargain collectively;
• the right to decent working conditions and a fair remuneration, including the right of women 

and men to equal pay for work of equal value; the integration of disabled persons in the 
working world; the right to vocational guidance and training;

• prohibition of the employment of children under the age of 15 and protection between 15 
and 18;

• protection of maternity
• equal treatment for migrant workers.

Social cohesion

• the right to protection of health, the right to social security, the right to social and medical 
assistance and the right to benefit from social welfare services;

• the right of children and adolescents to protection against physical and moral dangers;
• the right of families and of their individual members to legal, social and economic protection;
• the right of migrant workers and their families to protection and assistance;
• the right of elderly persons to protection.

These rights can be accepted selectively by the Contracting Parties, subject to a 
minimum number of acceptances. When ratifying the Charter and or adopting new laws 
in the areas covered by the Charter, states often use this treaty and the supervisory 
bodies’ case law as a guide. Thus the Charter has led to improvements in national 
legislation and practice in many fields, such as family law, protection of young workers, 
trade union rights and social protection.

Published: December 1997 by The Human Rights Information Centre, Council of Europe, Strasbourg.
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System of supervision

Contracting Parties are required to submit reports on the implementation of the 
Charter. This international system of supervision was modified by a Protocol adopted in 
1991 and has already been partially implemented following a decision by the 
Committee of Ministers asking the supervisory bodies to apply it before its entry into 
force as far as possible.
The following bodies are involved in the supervision procedure:

the Committee of Independent Experts composed of nine experts elected by 
the Committee of Ministers and assisted by an International Labour Organisation 
observer. It examines reports submitted by the Contracting Parties and gives a 
legal assessment of these states’ fulfilment of their undertakings;

the Governmental Committee, composed of representatives of the Contracting 
Parties to the Charter and assisted by observers from European labour and 
management organisations. It prepares the decisions of the Committee of 
Ministers and in particular selects, on the basis of social, economic and other 
policy considerations, the situations which should be the subject of 
recommendations to each Contracting Party;

the Committee of Ministers, which issues recommendations to states that faiil to 
fully comply with the Charter’s requirements.

The Parliamentary Assembly is also associated with this mechanism. In practice, it 
uses the conclusions of the Committee of Independent Experts as a basis for the 
periodical organisation of social policy debates.

The Additional Protocol providing for a system of collective complaints

This Protocol, adopted by the Committee of Ministers, was opened for signature on 9 
November 1995. Ten states have signed it: Belgium, Cyprus, Denmark, Finland,
France, Italy, NonA^ay, Portugal, Slovenia and Sweden. Cyprus and Norway have 
ratified it. Its aim is to improve the effectiveness of the system of supervision of the 
Social Charter by, in addition to the current process of examination of governmental 
reports, providing that collective complaints alleging breaches of the Charter may be 
dealt with. It will enter into force after five ratifications.

Who may make collective complaint?

• European trade unions and international organisations of employers which participate in 
the work of the Governmental Committee in pursuance of Article 27, paragraph 2 of the 
Charter;

• Other international non-governmental organisations with consultative status with the Council 
of Europe and appearing on a specialist list drawn up for this purpose by the Governmental 
Committee;

• National trade unions and employer’s organisations of the Contracting Party concerned.

In addition, each state may, in a declaration to the Secretary General, authorise 
national non-governmental organisations to lodge complaints against it.

What is the procedure?

Collective complaints are examined by the Committee of Independent Experts, which 
must first decide on their admissibility in the light of criteria listed in the Protocol, which 
should be defined in its rules of procedure. The Committee -  after have collected 
information from the complainants, from the state concerned, from the other 
Contracting Parties to the Charter and from both sides of industry -  draws up a report 
for the Committee of Ministers containing its conclusions as to whether the state 
concerned has applied the Charter correctly or not.
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It is then the task of the Committee of Ministers to address a recommendation to the 
contracting party against which the complaint was brought, in the event that the 
Committee of Independent Experts finds that the Charter has not been satisfactorily 
applied -  or, should this not be the case, to adopt a resolution.

The Revised Charter

The European Social Charter has been revised in order to bring it up to date and to 
extend its scope to new categories of rights.
The text of the Revised Charter was opened for signature on 3 May 1996. It has been 
signed by: Belgium, Cyprus, Finland, France, Greece, Italy, Lithuania, Portugal, 
Romania, Slovenia and Sweden.
In order to adapt the Charter to developments in the field of social rights, amendments 
to some of the existing provisions and the addition of new provisions were necessary. 
Among the main changes are:

the strengthening of equality between women and men;
the right of disabled persons to personal social integration, to individual independence and 
to participate in the life of the community;
the strengthening of the rights of children and adolescents to social, legal and economic 
protection;
the rights to protection in cases of dismissal; 
the right of workers to dignity;
the right of workers with family responsibilities to equal opportunities and treatment; 
the right to protection against poverty and social exclusion; 
the right to decent housing; and 
a widening of the ban on discrimination.

The Council of Europe

The Council of Europe has its seat in Strasbourg. The member states have set 
themselves the task of defending democracy, human rights and the rule of law. The 
Council’s activities are aimed at resolving society’s major problems.”

SUPERVISORY MECHANISM COLLECTIVE COMPLAINTS
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APPENDIX I I

COUNCIL C O N S Il 
OF [UnOPE DEL'EUPOPE

European Social Charter (revised)

St r a s b o u r g , 3 .V .1996

EXTRACT  

"Part I

The Parties accept as the aim of their policy, to be pursued by all 
appropriate means both national and international in character, the 
attainm ent of conditions in which the following rights and principles may be 
effectively realised:

5. All workers and employers have the right to freedom of association 
in national or international organisations for the protection of their 
economic and social interests.

6. All workers and employers have the right to bargain collectively."

"Article 5 -  The right to organise

With a view to ensuring or promoting the freedom of workers and 
employers to form local, national or international organisations for the  
protection of their economic and social interests and to join those 
organisations, the Parties undertake that national law shall not be such as 
to impair, nor shall it be so applied as to impair, this freedom . The extent 
to which the guarantees provided for in this article shall apply to the police 
shall be determined by national laws or regulations. The principle 
governing the application to the members of the armed forces of these 
guarantees and the extent to which they shall apply to persons in this 
category shall equally be determined by national laws or regulations.

Article 6 -  The right to bargain collectively

With a view to ensuring the effective exercise of the right to bargain 
collectively, the Parties undertake:

1. to promote jo in t consultation between workers and employers;
2. to promote, where necessary and appropriate, machinery for voluntary  

negotiations between employers or employers' organisations and 
workers' organisations, with a view to the regulation of term s and 
conditions of em ploym ent by means of collective agreem ents;

3. to promote the establishment and use of appropriate machinery for 
conciliation and voluntary arbitration for the settlem ent of labour 
disputes; and recognise:

4. the right of workers and employers to collective action in cases of 
conflicts of interest, including the right to strike, subject to obligations 
that might arise out of collective agreem ents previously entered into."
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Appendix to the European Social Charter (Revised)

Sc o p e  o f  t h e  R e v is e d  E u r o p e a n  So c ia l  C h a r t e r  in  t e r m s

OF PERSONS p r o t e c t e d

"Article 6, paragraph 4

I t  is understood that each Party may, insofar as it is concerned, regulate  
the exercise of the right to strike by law, provided that any further 
restriction that this might place on the right can be justified under the  
term s of Article G."

"Article G -  Restrictions

1. The rights and principles set forth In Part I  when effectively realised, 
and their effective exercise as provided for In Part I I ,  shall not be 
subject to any restrictions or limitations not specified in those parts, 
except such as are prescribed by law and are necessary in a democratic 
society for the protection of the rights and freedoms of others or for the 
protection of public interest, national security, public health, or morals.

2. The restrictions permitted under this Charter to the rights and 
obligations set forth herein shall not be applied for any purpose other 
than that for which they have been prescribed."

"The Revised European Social Charter takes account of developm ents in 
labour law and social policies since the Charter was drawn up in 1961. The 
Revised Charter is a comprehensive international treaty which brings 
together in a single Instrum ent all the rights guaranteed in the Charter and 
the 1988 Additional Protocol, along with the am endm ents to these rights 
and the new rights adopted by the Charte-Rel Com m ittee.

The Instrum ent has been drafted In such a way as to be autonomous, but 
with the same supervisory machinery as the Charter. I t  does not conflict 
with the Charter but is intended to eventually replace it".

No amendments were made to Article 5 -  ‘The right to organise’, and Article 6 -  ‘The right to 
bargain collectively’ in the original 1961 Social Charter by the 1996 Revised Social Charter.

The Revised European Social Charter was ratified by Ireland on 4'*’ November 2000 and 
entered into force in the state on 1*’ January 2001.

The time limit for submitting the first report on the application of this treaty to the Council of 
Europe was 30* June 2003 (period of reference: January 2001 to 31®' December 2002). The
Government of Ireland submitted a report in several parts between 19* November 2003 and 
29* April 2004.

s o u r c e : Council of Europe - www.coe.int
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APPENDIX IV

FUNCTIONS OF THE LABOUR COURT UNDER THE LEGISLATION

The functions o f  the Labour Court in 2005 related to the resolution o f disputes in the 
areas o f industrial relations (including investigations o f  disputes where negotiating 
arrangements are not in place), employment equality (including equal pay and 
pensions), the organisation o f  working time, the national minimum wage, part-time 
work and fixed-term work. These functions were given to the Court in the following 
Acts o f the Oireachtas:

• the Industrial Relations Acts 1946 -  2004
• the Anti-Discrimination (Pay) Act, 1974
• the Employment Equality Acts 1977; 1998 and 2004
• the Pensions Acts, 1990 to 2005
• the Organisation o f  Working Time Act, 1997
• the National Minimum Wage Act. 2000
• the Protection o f Employees (Part-Time Work) Act, 2001
• the Protection o f Employees (Fixed-Tenn Work) Act, 2003
• the Safety, Health and Welfare at Work Act, 2005
• the Employees (Provision o f Information and Consultation) Act, 2006 (from Sept.

2006)

T h e  m a i n  f u n c t i o n s  o f  t h e  C o u r t  u n d e r  t h e s e  A c t s  a r e :

Industrial Relations Acts (1946,1969, 1976, 1990, 2001, 2004):
• to investigate industrial relations disputes and issue recommendations for their 

settlement
• to decide on appeals o f Rights Commissioners’ recommendations under the Acts
•  to register, vary and interpret certain employment agreements
• to make Employment Regulation Orders
• to investigate complaints o f breaches o f Registered Employment Agreements
• to establish Joint Labour Committees
• to register Joint Industrial Councils
• to investigate complaints o f breaches o f codes o f practice made under the Industrial 

Relations Act, 1990
• to interpret codes o f practice made under the Industrial Relations Act, 1990
• to investigate disputes (where negotiating arrangements are not in place) under the 

Industrial Relations (Amendment) Act. 2001 as amended by the Industrial 
Relations (Miscellaneous Provisions) Act, 2004

• to determine appeals o f  Rights Commissioners’ decisions under the Industrial 
Relations (Miscellaneous Provisions) Act, 2004

Anti-Discrimination (Pay) Act, 1974, Employment Equality Act, 1977, Pensions 
Acts, 1990 to 2004, Employment Equality Acts, 1998 and 2004;
• to determine appeals o f recommendations o f  Equality Officers
• to determine appeals that recommendations o f Equality Officers have not been 

implemented

274



• to detemiine appeals o f non-discrimination notices issued by the EquaHty 
Authority

•  to determine appeals o f substantive notices issued by the Equality Authority
• to determine appeals o f decisions o f the Director o f  the Equality Tribunal
• to apply to the Circuit Court for an order where a person, in breach o f his/her 

obligations under the Employment Equality Act, 1998 has not co-operated with a 
designated officer under the Act with respect to access to premises, examination o f 
records etc., or has not attended before the Chairman o f the Labour Court when 
required to do so

Organisation of Working Time Act, 1997:
• to approve and register collective agreements under the Act
• to determine appeals o f Rights Commissioners decisions under the Act
• to determine complaints that Rights Commissioners’ decisions under the Act have 

not been implemented

National Minimum Wage Act, 2000:
• to determine appeals o f decisions o f  Rights Commissioners under the Act
• to determine complaints that decisions o f Rights Commissioners under the Act

have not been complied with, or fully complied with
• to decide on applications for (temporary) exemption from the obligation to pay 

employees their entitlements under the Act

Protection of Employees (Part-time Work) Act, 2001
• to approve collective agreements regarding casual part-time employees under the

Act
• to determine appeals o f decisions o f  Rights Commissioners under the Act
• to determine complaints that decisions o f Rights Commissioners under the Act

have not been implemented

Protection of Employees (Fixed-Term Work) Act, 2003
• to determine appeals o f decisions o f Rights Commissioners under the Act
• to determine complaints that decisions o f Rights Commissioners under the Act

have not been implemented

Safety, Health and Welfare at Work Act, 2005
• to determine appeals o f decisions o f  Rights Commissioners under the Act
• to detennine complaints that decisions o f Rights Commissioners under the Act

have not been implemented

Employees (Provision of Information and Consultation) Act, 2006
• Commencement Order and (Prescribed Dates) Regulations signed 18* July, 2006: 

S .I.N o.382 andS .I.N o.383

Soi k c e : The Labour Court. Annual Report 2005. Appendix 7. Pages 75-76, and 
http://www.entemp.ie/employment/industrialrelations/work.htm#infcons, accessed 05 . 08 . 2006.
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APPENDIX V

S u m m a r y  o f  l e g i s l a t i v e  p r o v i s i o n s  f o r  ‘ f i r s t ’  a n d  ‘s e c o n d  i n s t a n c e ’  t h i r d
p a r t y  l o c a t i o n s  /  HEARINGS

Current Legislation
date order

First Instance 
Bodies / Agencies

Second
Instance/Appeal

R igh ts

Comm's
Equality

Tribunal EAT

L abour

C ourt EAT

Lat)our

C ourt

Industrial Relations Acts, 1946 - 2004
❖ m ▼

Redundancy Payments Acts, 1967 - 2003 ❖

Minimum Notice and Terms o f Employment Act, 
1973-2001 ❖

Unfair Dismissals Acts, 1977 - 1993
❖ ❖ T

Protection o f Employees (Employers’ 
Insolvency) Act, 1984 - 2004 ❖

Pensions Act, 1991
ID ▼

Payment o f Wages Act, 1991
❖ T

Matemity Protection Act, 1994
❖ T

Terms o f Employment (Information) Act, 1994 
and 2001 ❖ T

Adoptive Leave Act, 1995
❖ T

Protection o f Young Persons (Employment) Act, 
1996 ❖ T

Organisation of Working Time Act, 1997
❖ T

Employment Equality Act, 1998
0 m ▼

Parental Leave Act, 1998
❖ ▼

Protection for Persons Reporting Child Abuse Act, 
1998 ❖ T

Equal Status Act, 2000
S

EC (Protection o f Employment) Regulations, 2000
❖ ▼

National Minimum Wage Act, 2000
❖ s T

Carers’ Leave Act, 2001
❖ T

Protection of Employees (Part-Time Work) Act, 
2001 ❖ m T

Competition Act, 2002
❖ ▼

EC (Safeguarding o f Employee Rights on Transfer 
o f Undertakings) Regulations, 2003 ❖ T

Protection of Employees (Fixed-Term Work) Act, 
2003 ❖ T

Social Welfare (Miscellaneous Provisions) Act, 
2004 S

Equality Bill, 2004
0 T
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T h e  Labour C ourt  Ireland 1980 - 2005

RECOMMENDATIONS 1981 1982 1983 1984 198. 198S 1987 1988 1989 1990 1991 1992 1993 1994 199S ,9 9 . 199, 1998 1399 2000 2001 2002 2003 2004 2 0 0 .

c a s e s :

a Section 20 (1) IR Act 69 c a s e s 41 30 41 94 88 100 81 59 94 79 59 97 96 96 65 98 86 66 84 79 77 67 62 86 72 89

b Section 20 (2) 8. Arbitration c a s e s 4 2 3 10 9 4 4 5 5 0 1 3 2 9 7 3 4 0 0 0 1 2 0 0 8 14

c  L/CourtERO.REA&  J L C c a s e s 0 1 5 3 5 21 19 32 40 52 34 218 79 63 63 72 20 35 8 15 46 46 32 101 145 194

d  la:  Equattty Determination c a s e s 51 29 18 27 16 22 12 10 13 9 7 32 27 39 26 38 14 37 41 20 18 23 38 5 37 41
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T h e  R i g h t s  C o m m i s s i o n e r s  S e r v i c e

APPENDIX VII

First instance cases are heard by Rights Commissioners under the following
nineteen individual pieces of legislation

VOLUME OF
REFERRALS 

IN 2005

Adoptive Leave Act, 1995 1

Carer’s Leave Act, 2001 0

Competition Act, 2002 0

European Communities (Protection of Employment) Regulations, 2000 2

European Communities (Safeguarding of Employees Rights on Transfer of 

Undertakings) (Amendment) Regulations, 2003 116

Industrial Relations Acts, 1969 - 1990 1236

Industrial Relations (Miscellaneous Provisions) Act, 2004 84

Maternity Protection Act, 1994 26

National Minimum Wage Act, 2000 72

Organisation of Working Time Act, 1997 665

Parental Leave Act, 1998 20

Payment o f Wages Act, 1991 1875

Protection o f Employees (Fixed Term Work) Act, 2003 296

Protection of Employees (Part Time Work) Act, 2001 75

Protection o f Young Persons (Employment) Act, 1996 3

Protections for Persons Reporting Child Abuse Act, 1998 1

Safety, Health and Welfare at Work Act, 2005 2

Terms o f Employment Information Act, 1994 - 2001 301

Unfair Dismissals Acts, 1977 - 1993 823

2005 Total 5598

S o u r c e :  The Labour Relations Commission, Annual Report, 2005
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A P E N D I X V I I I

T h e  E m p l o y m e n t  A p p e a l s  T r i b u n a l

The EAT hears cases under the following individual pieces o f legislation:

VOLUME OF 
REFERRALS

rN 2004

Redundancy Payments Acts, 1967 to 2003 738

Minimum Notice and Terms of Employment Acts, 1973 to 2001 1061

Unfair Dismissals Acts, 1977 to 2001 1419

Protection of Employees (Employers' Insolvency) Acts, 1984 to 2001 3

Payment of Wages Act, 1991 103

Maternity Protection Act, 1994 2

Terms o f Employment (Information) Act, 1994 and 2001 20

Adoptive Leave Act, 1995 0

Protection of Young Persons (Employment) Act, 1996 0

Organisation of Working Time Act, 1997 396

Parental Leave Act, 1998 2

Protections for Persons Reporting Child Abuse Act, 1998 0

European Communities (Protection o f Employment) Regulations, 2000 1

Carer's Leave Act, 2001 0

Competition Act, 2002 0

European Communities (Protection of Employees' Rights on Transfer

o f Undertaking Regulations, 2003 9

2004 Total 3,754

The Tribunal consists of a Chairman, 31 Vice-Chairmen and a panel of 72 Members, 36 
nominated by ICTU and 36 by employer organisations. The Redundancy Payments Act, 1979 
provided for the appointment of additional Vice-Chairmen and Members whenever the Minister 
for Enterprise, Trade and Employment thought necessary for the speedy dispatch of the business 
of the Tribunal. The Tribunal acts in Divisions, each consisting of either the Chairman or a 
Vice- Chairman and two other Members, one drawn from the employers’ side and one from the 
trade union side.

S o u r c e : Employment Appeals Tribunal, Annual Report, 2004
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APPENDIX IX

J o i n t  L a b o u r  C o m m i t t e e s  in  e x i s t e n c e  a t  31 D e c e m b e r ,  2005

Aerated Waters and W holesale Bottling Joint Labour Committee 
Agricultural Workers Joint Labour Committee 
Brush and Broom Joint Labour Committee
Catering Joint Labour Committee (Co. Borough o f  Dublin and Borough o f  Dun 
Laoghaire)
Catering JLC (excluding Co. Borough o f  Dublin & Borough o f  Dun Laoghaire) 
Contract Cleaning (City and County o f  Dublin) Joint Labour Committee 
Contract Cleaning (excluding City and County o f  Dublin) Joint Labour Committee 
Hairdressing (Dublin, Dun Laoghaire and Urban District o f  Bray) Joint Labour 
Committee
Hairdressing (Cork City) Joint Labour Committee 
Handkerchief and Household Piece Goods Joint Labour Committee 
Hotels (Dublin) Joint Labour Committee
Hotels (other than County Boroughs o f  Dublin and Cork) Joint Labour Committee
Law Clerks Joint Labour Committee
Provender M illing Joint Labour Committee
Retail Grocery and Allied Trades Joint Labour Committee
Security Industry Joint Labour Committee
Shirtmaking Joint Labour Committee
Tailoring Joint Labour Committee
W om en’s Clothing and Millinery Joint Labour Committee

E m p l o y m e n t  R e g u l a t i o n  O r d e r s  m a d e  in  2005

The following Employment Regulation Orders were made in 2005, fixing minimum rates ofpay 
and regulating conditions o f employment in the industries concerned.

Aerated W aters and Wholesale Bottling Joint Labour Committee, S.I. No. 195 o f  2005
Agricultural Workers Joint Labour Committee, S.l. No. 375 o f 2005
Catering JLC (County Borough o f  Dublin & Borough o f Dun Laoghaire) S.l. No. 723 o f 2005 
Catering JLC (excluding County Borough o f  Dublin & Dun Laoghaire), S.l. No. 702 o f 2005 
Contract Cleaning (City and County o f Dublin) Joint Labour Committee, S.l. No. 523 o f 2005 
Contract Cleaning (excluding City & Co.Dublin) JLC, S.l. No. 524 o f 2005
Hairdressing (Dublin. Dun Laoghaire & Urban District o f Bray) JLC S.l. No. 376 o f 2005 
Hairdressing (Cork City) Joint Labour Committee, S.l. No. 377 o f 2005
Handkerchief and Household Piece Goods Joint Labour Committee, S.l. No. 609 o f  2005 
Hotels Joint Labour Committee, S.l. No. 558 o f 2005
Law Clerks Joint Labour Committee, S.l. No. 214 o f 2005
Provender M illing Joint Labour Committee, S.l. No. 194of2005
Retail Grocery and Allied Trades Joint Labour Committee, S.L No. 567 o f  2005
Security Industry Joint Labour Committee, S.l. No. 78 o f  2005
Shirtmaking Joint Labour Committee, S.l. No. 606 o f 2005
Tailoring Joint Labour Committee, S.L No. 607 o f 2005
W omen’s Clothing and M illinery Joint Labour Committee, S.l. No. 608 o f  2005

S o u r c e : The Labour Court, 2005.
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R e g is t e r e d  E m p l o y m e n t  A g r e e m e n t s  2005
APPENDIX X

EMPLOYER OR INDUSTRY CLASS OF WORKER DATE REGISTERED

1
Structural Steel Industry 
(1) Whole State;
(ii) County and County 

Borough of Dublin.

(i) Erectors;
(ii) Blacksmiths,
Whitesmiths, Markers-out, Sheeters, 
Apprentices and Improvers to above 
trades; Electric Welders, Pressmen, 
Semi-skilled Workers, Labourers and 
Helpers, Smiths'Helpers and Erectors' 
Helpers,

24/6/1948 (Varied 

with effect from 7/8/51, 

13/3/1953, 26/6/1953, 

4/7/57 and 6/6/1958).

2
Grocery and Provision Trade, 

Dungarvan.
Shop and Clerical Assistants. 24/9/1951.

3
Scalemaking Industry, Whole State.

Service Mechanics and (to the limited 
extent set out in the Agreement) 
Labourers, Motor Drivers and 
Storekeepers of 21 years of age and 
over.

21/3/1952 (Varied with 

effect from 22/5/1953 

and 21/1/1956).

4
Boot & Shoe Manufacturing Industry, 

Whole State.

Workers employed in the manufacture of 
footwear made wholly or partly of leather 
and/or fabric, other than clerical workers, 
engineers, mechanics, electricians, 
painters, carpenters, stokers, porters, 
sweepers, liftmen, hoistmen, caretakers, 
timekeepers, labourers and odd job men 
not directly engaged in the operations of 
making footwear.

30/7/1952 (Varied with 

effect from 18/2/1956, 

18/10/1957, 3/1/1959, 

17/6/1961, 25/6/1962, 

25/5/1964, 26/9/1966, 

28/10/1968, 9/2/1970, 

7/6/1971, 10/7/1972, 

3/9/1973 & 5/8/1975).

5
Grocery and Provision Trade, 

Clonmel.
Shop and Clerical Assistants. 8/5/1956.

6
Grocery and Provision Trade, 

Carlov\/.
Shop and Clerical Assistants.

29/5/1956 (Varied with 

Effect from 1/10/1961).

7
Grocery and Provision Trade in the 

Borough of Wexford.
Shop and Clerical Assistants.

29/5/1956 (Varied with 

effect from 2/10/1961).

8
Grocery and Provision Trade, Dublin 

City and Dun Laoghaire.

Shop Assistants, Chargehands, Book
keepers and Cashiers.

28/12/1956 (Varied 

with effect from 

8/3/1959, 10/10/1959, 

11/6/1962 & 1/3/1965).

9
Grocery and Provision Trade, Dublin 

City and Dun Laoghaire.
Apprentices and Junior Assistants. 22/1/1958.
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10
Cleaning and Dyeing Industry, 

Dublin City and County and Bray.

Dyers, Cleaners, Finishers and other 
specified workers.

27/6/1958 (Varied with 

effect from 7/5/1960).

11
Footwear, Drapery and Allied 

Trades, Borough of Clonmel.
Shop and Clerical Assistants.

28/6/1958 (Varied with 

effect from 30/12/60).

12
Grocery and Provision Trade, Cork.

Male and Female Assistants, Book
keepers, Cashiers and Chargehands.

15/7/1958 (Varied with 

effect from 5/3/1960, 

22/3/61 & 25/6/1962)

13
Motor Trade, Limerick.

Motor Mechanics, Motor Mechanic 
Apprentices, Motor Mechanic Improvers, 
Motor Vehicle Greasers, Motor Vehicle 
Washers, Garage Labourers and Petrol 
Pump Attendants.

23/12/1960 (Varied 

with effect from 

2/4/1962, 4/2/1963 

and 11/5/1964).

14
Motor Trade, Kilkenny.

Motor Mechanics, Motor Mechanic 
Apprentices, Motor Mechanic Improvers, 
Motor Vehicle Greasers, Motor Vehicle 
Washers, Garage Labourers and Petrol 
Pump Attendants.

7/7/1961 (Varied with 

effect from 2/4/1962, 

6/7/64 & 29/3/1965).

15
Motor Trade, Cork.

Motor Mechanics, Motor Mechanic 
Apprentices, Motor Mechanic Improvers, 
Motor Vehicle Greasers, Motor Vehicle 
Washers, Garage Labourers and Petrol 
Pump Attendants.

24/11/1961 (Varied 

with effect from 

3/3/1962, 13/8/1962 

and 11/5/1964).

16
Grocery and Provision Trade, 

Drogheda.
Shop and Clerical Assistants. 9/2/1963.

17
Road Haulage, Dublin Area. Drivers and Helpers.

16/11/1964 (Varied with 

effect from 17/2/1969. 

13/7/1970, 12/8/1974 

21/2/77 and 3/7/1978).

18
Wholesale Fruit and Vegetable 

Trades, Dublin and Dun Laoghaire.

Drivers, Salesmen, Storemen, Porters, 
and Helpers.

8/2/1965 (Varied with 

effect from 21/2/1966, 

5/9/1966, 27/5/1968, 

21/9/70 and 19/5/86).

19
The Borden Company Limited, 

Mallow.
All workers employed in the factory.

24/8/1965 (Varied with 

effect from 5/12/1967 

and 23/2/1970).

20
Construction Industry, Whole 

State
(Wages and Conditions).

(a) Craftsmen, Brick and Stonelayers, 
Carpenters and Joiners, Floorlayers 
(Dublin County Borough and County and 
3ray Urban District), Glaziers, Painters, 
Plasterers, Plumbers, Slaters, Tilers, 
Stonecutters, Woodcutting Machinists 
and Apprentices to above;
(b) Lorry Drivers (Dublin County Borough

15/3/1967 (Varied with 
effect

from 29/7/1968, 

16/2/1970, 30/8/1971, 

25/9/1972, 3/9/1973, 

27/6/1974, 1/9/1975,
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and County and Bray Urban District); 
(c) General Operatives.

15/3/1976, 3/1/1977, 

8/8/1977, 26/9/1977, 

13/12/1977, 15/5/1978, 

5/11/1978, 5/2/1979, 

9/11/1981, 14/5/1984, 

21/7/1986, 10/12/1990, 

3/2/1992, 17/6/1996, 

19/4/05 & 27/5/2005)

21
Irish Life Assurance Company 

Limited.
Certain categories of Clerical Workers. 19/6/1968.

22
Construction Industry, Whole 

State (Pensions Assurance and 

Sick Pay).

(a) Craftsmen, Brick and Stonelayers, 
Carpenters and Joiners, Floorlayers 
(Dublin County Borough and County and 
Bray Urban District), Glaziers, Painters, 
Plasterers, Plumbers, Slaters, Tilers, 
Stonecutters, Woodcutting Machinists 
and Apprentices to above;
(b) Lorry Drivers (Dublin County Borough 
and County and Bray Urban District);
(c) General Operatives.

7/3/1969 (Varied with 

effect from 16/2/1970, 

25/9/1972, 27/9/1973, 

27/6/1974, 3/5/1976, 

4/4/1977, 16/1/1978, 

26/6/1978, 26/3/1979, 

3/8/1981, 15/11/1982, 

21/1/1985, 4/11/1985, 

1/6/1987, 12/9/1988, 

19/2/1990, 13/8/1990, 

10/10/1994, 4/01/2006 

and 19/05/2006).

23
Irish Life Assurance Company 

Limited.
Ordinary Branch Inspectors. 25/5/1970.

24
Irish Life Assurance Company 

Limited.
District Inspectors. 22/6/1970.

25
Top Quality Products Limited.

All workers except Clerical and 
Management Staff. 2/6/1978.

26
Midland Growers Limited.

General farm workers, lorry drivers, fork- 
lift drivers, front and loader drivers, line 
operators, pickers, packers and canteen 
workers.

25/9/1978.

27
Drummin Growers Limited.

General farm workers, lorry drivers, fork- 
lift drivers, front and loader drivers, line 
operators, pickers, packers and canteen 
workers.

25/9/1978.

28
C.J.M. Growers Limited.

General farm workers, lorry drivers, fork- 
lift drivers, front and loader drivers, line 
operators, pickers, packers and canteen 
workers.

25/9/1978.
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29
Batchelors Limited.

All hourly paid employees except 
Tradesmen and Apprentices.

17/10/1978.

30
Kayfoam Woolfson Limited.

Employees at Company's premises at 
Bluebell Industrial Estate (excluding 
Managers, Supervisors, Clerical Staff 
Personnel and Craftsmen).

21/7/1981.

31
Unidare Limited.

Employees in job evaluated Grade 'A' 
Category (defined as workers who are 
required to work and maintain a forty 
hours standard working week).

29/7/1981.

32
Aughinish Alumina Limited.

Instrument Craftsmen, Electrician, 
Mechanical Fitter, Fitter Machinist, 
Control Room Operator, Process 
Operator, Storeman, Maintenance 
Serviceman, Plant and Wharf 
Serviceman, Sampleman and Utilityman.

8/11/1982.

33
Rowntree Mackintosh (1) Limited.

All employees of the Company who are 
members of the signatory Unions. 14/2/1985.

34
United Drug Limited, Limerick.

All employees of the Company who are 
members of the signatory Unions. 15/2/1985.

35
Palm Grove Limited.

All employees of the Company who are 
members of the signatory Unions. 27/6/1985.

36
Dublin Cargo Handling Limited.

All Dockers, Checkers and Foremen 
employed by the Company. 17/12/1985.

37
Batchelors Limited.

Maintenance Craftsmen employed by the 
Company who are members of the 
signatory Unions.

8/12/1986.

38
Printing Trade, City and County of 

Dublin.

Workers engaged during the whole or 
part of their time in the production of 
printed matter (other than newspaper 
offices) by plant and equipment in normal 
use in commercial printing 
establishments together with ancillary 
workers.

9/5/1988 (Varied with 

effect from 8/5/1989 

and 20/11/1996).

39
Electrical Contracting Industry.

Electricians engaged in general Electrical 
Contracting Industry.

24/9/1990 (Varied with 

effect from 3/2/1992, 

28/12/1992, 11/11/96, 

31/12/1997, 1/4/1999, 

13/7/1999, 3/10/2000, 

1/6/2001, 12/7/2002, 

1/4/2003, 23/7/2004, 

15/07/05 and 

26/05/2006)

40
Reilly Medical & Surgical Supplies 

Limited.

Certain categories of workers excluding 
Managerial, Supervisory, Sales 
Representatives, Clerical Administrative, 
Personnel and Apprentices.

6/3/1989.
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41
Baric Heating Limited.

All hourly paid workers who are 
members of the signatory Unions. 8/10/1990.

42
B & 1 Limited.

Ships Officers who are members of 
SIPTU. 7/11/1994.

43
Dublin & Dun Laoghaire Drapery,
Footwear and Allied
Trades.

Sales or clerical employees in 
establishments in the County Borough of 
Dublin, the County of Dun Laoghaire/ 
Rathdown, the County of South Dublin & 
the County of Fingal, whose business is 
the sale of footwear, clothing, headgear, 
drapery and haberdashery.

21/8/1997 (Varied with 

effect from 22/5/1998, 

31/12/1998, 6/12/1999, 

29/8/2003 & 

17/06/2005)

44
Bishopstown Credit Union Ltd.

All workers employed in Bishopstown 
Credit Union. 12/3/2001

45
Aer Rianta Airport Police / Fire Service 30/1/2004

The highlighted sections in the above Table identify the only Agreements which were 

varied during 2005;

•  Construction Industry (Wages and Conditions of Employment) - varied twice

• Electrical Contracting Industry -  varied once

•  Footwear, Drapery and Allied Trades -  varied once.

SOURCE:
http://www.labourcourt.ie/Labour/Information.nsf/8e26b9bael07240c80256a49005962ca/352d75f22d6 
7fl2980256a310054b48d?OpenDocument. Last accessed 04.08.2006
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C o d e s  o f  P r a c t ic e

Labour Relations Commission

APPENDIX XI

Dispute procedures - including Procedures in Essential Services, 

Duties and Responsibilities o f Employee Representatives, 

Compensatory Rest Periods,

Sunday Working in the Retail Trade,

Grievance and Disciplinary Procedures,

Procedures for addressing Bullying in the Workplace,

Voluntary Dispute Resolution,

Code of Practice on Victimisation,

Code of Practice on Access to Part-Time Work,

5.1.No. 1 of 1992

5.1.No. 169 of 1993

5.1.No. 444 of 1998

5.1. No. 444 of 1998

5.1. No. 146 of 2000

5.1.No. 17 of 2002

5.1.No. 76 of 2004

5.1.No. 139 of 2004

5.1. No. 8 of 2006

So u r c e :
http://www.lrc.ie/viewdoc.asp?m=o&fti=%2Fdocuments%2Fpublications%2Fcodes%2Findex%2Eht. 

Last accessed 08.08.2006
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Industrial Relations Thnd Party Recommendations/Outcomes >

RECOMMENDATIONS * 1968 I 1969 I 1970 1 1971 1372 1973 j 1974 1 1975 I 1976 I 1977 1 1978 I
I

1979 j 1980 1981 1 1982 1 19«; 1 1984 I 1985 I 1986 j

M a iK la to rv  R ou te  o r  O utcom e:
L

1 Riglts Comissioners Hgarin^ -  1 njb 82 208 5741 8251 11431 1411! 7431 5491 506! 661 6 39 l 5 311 5831 687! 679! 603!
: : t t T ? t * t

2 Equality Oflcer Reoommendalions * > - j - I -  1 - - I 01 o i 31 171 571 66! 791 751 391 501 55! 35! 27 i

Section 2D (1) IR Ax 69 cases n ^  J .......3 [ ........91
..................

.......5 j .......... i \ ......... '3i' Z Z j I z z l i ........2 !'
..................

..... is T Z Z M ........^ .... 4 1 !........30 ].......4T| Z Z M l Z I M E 3 1 S Z Z M j

4 Se(^on X  Atitiation cases njb 71 31 .......2 ] ..........2 ......... 01. ........21. ........6J 21 3! 1J ....... 2i .......41..........2?.........^ ..........lO i 9 4 4!
. . . . . .

I/Court iR67R EA& X c  CT ........ njb I n/^ n;b njb n/^ njb T\t3 ........2 [ "tvs...I n/^ njb .......o | ..........T \..........5 !' Z Z l i Z Z I ] Z Z ? I i ! Z J 9 !
.....

lyC Eqtslity Detennination cases ..........V
...-..... I .......... ........ .̂....’ ..... Z Z 'p j ........o i

..........
11 ........7 i Z j s F Z '2 6 l ' 'Z  51' Z Z M I Z ' j I I Z 'J 7 J ' l e j ...... 22 | Z j i I

7 yCourt ^ejption i z i s r Z I 'o ] ' Z I M [ 2 " " Z ip ' Z Z " o [ I Z M I Z j i ' [ ........3 [ " I IM E Z I 34]' z i m j ' ...................38 i..........2 I' z z i i ............. I ' i .................2 \ ........0!

.1. E AT cases disposed of ** I j M I " 435T
..................

...514[ ...V l7 6 l ' i 'o k [
...................♦ 3 2 '^ i "1249[ 3 3 4 ^ J M l m H J 6 7 ^ i

9 /Appeals tx>m R/Comto LCburt -  I 21 1 .......l'7
....................

131 23 i 41 i 45! ..... 4 6 l 421 361 ..... 86 .......' ^ 1 ...... 631 ... iddT 118! 109! ...1071
% Appeals to i/C rftj* R'awm-s 12 &2 23 i 2 81 3.SI 321 62 \ 7.71 7.1\ 13.0 11.4\ l l . i \ 172] ?7.2i 16.1 \ 17.7 \

10 /appeals fom R/Comto EAT - nta n^ nb nfa n^ n/a njb r\/3 n/^ 42! 69 621 881 107! 107! 83! 50!
% Appeals to BAT f'TOm- ftCorttmy 831 10.4 9.71 jis.si 1S.4\ 15 61 122\ 831

j__ 'S e " ! ' J 6 s T ' 3^ 3 ' ! _ ^_ S T '. ^ a X J .̂ T J ’ i 9 ^ T ' ^ 5" ' 3 ^ T 4 ^ J _ "7430I

V o lu rrta ry   ̂M on-b ind ing:
10 LRC Conciliation Refenals 5461 414i 584 i 6281 712 8551 951! 1108! 10711 11751 12881 1301! l ^ r  15821 18551 2090! 1750! 20211 1892!

11 Cases referred t>r L/Couit Rec. ' J 3 9 j ' 3  871' '3 '8 p r J 6 2 .....2 ^ 1 ..... 3 26 f ...36ST ...« 3 l ' ■■■•474r 
— ...........

' l4 6 2 l "^'576f J s l ”“ 8 M p '9 3 2 r Z?77]^ 617!

12 ® o f LRCca.T^s/^^n^<Jto i/C 25.51 21.0 \ 142i ?5.8 32.6 38.11 38.')! 36. <(1 443] .3931 ‘C.3i 49.6 52.2? 50 i'| 46.7 \ 27.2! 31.1 \ 32.SI

1 + Vol untary T otal ' 414'  I ’ e S ’ " " 712” "s e e ’ T ' i s i ' T T i S ' r " lo V i'T 'i iV s 'T 13oT T ’ T 3 7 5 r '« a 2 ] " ' iS 5 T 'T ra o T ' r ™ [ ' ’ 202Tf " T S e l

1 Tota l fo r y e w 705 I 859 1 1120 I 1569 2099 2484 1 3238 ! 4511 i 5721 I 4039 ! 3209 I 3294 i 3940 5349 i 5909 I 7664 i 8104 112881 i 9382 I

% t^^datoiy i 2 £ r "”« jsT " e o i ..66.'f .. ^'IsT " J o & \ " 7 a 9 r g  l' 65^7 .. TO.4 I ....SJT 75.4 i M 3  i ""79’e l

77.41 46.21 50 41 40.0 33,9 34.41 29.41 24.61 18.7 1 29.1 i 40.1 1 3951 349 29.el 3141 27.3 \ 2 J f i i  ^5.7! 20.2 !

‘  Latx>ur Court cases are on a case comoteted basis. EquaSty Officer cases are on a recommerxjation issued basis. EA Tcases are cases disposed o f.
' *  Employment Appeals Tribunal(established in 1968) - excludes Appealsfrom fiigMs Commissioners Recommendations

’ * *  The Labour Court provided tfie Conciliation Service upto 1990. From 1991 the Labour Relations Commission provided Conciliation Services.
+ Cases or^inating at LRC wfiic/i fa il to settle aie referred under Section 2&(1) to the Labour Court. The original number are recorded here.

+ +  Employment Equality 1998 -  2 0 0 4 /employment based cases only
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Ireland 1968-2005 >

I 1987 1 19S8 1 1989 1 1990 1 1391 1992 1 19® I 1994 i 1995 1 1996 1 1997 j 1998 i 1999 i 2000 I 2001 I 2002 i 2003 2004 1 2005 RECOMMENDATIONS '

fAindattnv Route or Oiiteonie;
i 630] 5501 ; ^ i 813] 1108 1191] 1306J 12091 11541 1030] ....82?L. 9 M | 9 M I 1 6 M [ 21251 2846[ 3573 2613] 2809 1 nghts Corrissioneis Hgarings
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T 'Z m '■'194 ......79 i'. . . . . . . Z 'M .. ..... 97 Z M L Z .’M l Z ' M l .... 84].......791' ' I I M . 'Z M i I I M . ...1.86 .... " 72 !.......79 3 Sectim 20 (̂ 1) IR A t 68 C3ses

i.........5 \ 51
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[17871 1571 14501 IS M j 1880 1935] 1884] 15511.......... 1692] 14871 15881 1563! i923 i 18991 1815] 1693] 15971 1484i 1692 11 LRC Conclusion Refeirals •”

r''” 556f 4641 4091 368: 123 2961 328] ] ' ^ r ' j 7 9 ] ' 250| .................3151 ...227 l '2 5 6 12 Csses referred for LCouit Rec.

[.... '3 lJ \ ...2S1 ....292\ ... ..... 0.5 1531
.
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"T 57T ’" liS O r ” i o t I
r "'133^ ' " i s i i T 'fs s iT ” ie 3 2 f" ’i487j ' I s S i ' " T s W \^ lu n ta ry  Total +J

1 9673 110572 6950 1 8327 I 8197 9137 1 9142 I 7417 1 7844 i 6720 1 6292 i 6280 1 5694 I 6821 ! 8017 I 9275 i 11436 7927 i 9141 Total for year |

1 8151 85.1 79.1 1 81.1 I 77.1 7S.8I 79.41 79.1 i 78.4 j 77.9 1 74S\ 75.1 I 66.2! 722! 77.41 81.7! 86 jO 81.31 81.5 % /\&iidatoty
: 1
1 J8.51 149 20.91 16.9\ 229 21.21 20.61 2051 21.6 I 22.i 1 252 I 249 ; ’̂ . e f 27.81 22.6 1 18 .il 14.0 18.71 18.5 % [fokmtatv

Note: 2005 EmolbvmentAooeals Tribunal Cases 'disposed o f  are estimates based on previous 5 years average. 
[B iip loym sn l Appeals Tribunal Annual Report not avaHable as a l 31.07.2006/
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APPENDIX X II

PAGE 3

Ireland 1968 2005

RECOMMENDATIONS* PERIOD

TOTALSMandatorv Route or Outcome:
1 R i chts C om issloners H earinas 38,181

2 E quel ity Officer R ecom m endations • -» 1,354

3 Section 20 (1) IR Act 69 cases 2,068

4 Section 20 (2) & Arbitration cases 130

5 L^Coutt ERO, REA&JLC cases 1,351

6 L/C E qual ity D eterm i nation cases 699

7 L/Court Exceptional & other cases 895

8 E A T  cases disposed of •* 141,018

9 Appeals from R/Cotn to LCourt 2,693

10 Appeal s from R C om toE A T 2,430

Mandatory T ota! 185,696

Voluntary Non bindina;
11 LRC Conciliation Refeirals 55,243

12 CasesreferredtbrL/CourtRec. 14,726

Voluntary Total + j 55,243

Total for years 240339
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APPENDIX XIII

The Labour Court Casework - Cases Completed

1998 1999 2000 2001 2002 2003 2004 2005

Section 32, Industrial Relations Act, 1946 1 0 2 6 5 53 95 154
(Complaint by a union of breach of f̂ EA)

Section 33(1), Industrial Relations Act, 1946 1 0 1 4 0 1 3 0
(Interpretation of REA)

Section 57(1), Industrial Relations Act, 1946 0 0 1 0 0 0 0 0
(Question re: Scope of REA)

Section 7, Industrial Relations Act, 1969 0 0 0 0 0 0 1 0
(Interpretation of fREA)

Section 10, Industrial Relations Act, 1969 6 15 42 36 27 47 46 40
(Complaint of breach of FEA)

Section 13(9), Industrial Relations Act, 1969 82 76 77 77 103 108 96 100
(Appeal against Rghts Com. Recommendation)

Section 20(1), Industrial Relations Act, 1969 84 79 77 67 62 86 72 89
(Cases directly referred by the Union or workers)

Section 20(2), Industrial Relations Act, 1969 0 0 1 2 0 0 8 14
(Cases directly referred by the Forties)

Section 26(1), Industrial Relations Act, 1990 237 263 227 255 286 256 243 252
(Cases refenred to the Court by the LRC)

Section 43(1) Industrial Relations Act, 1990 0 0 0 1 0 0 0 0
(Interpretation of Code of Practice)

Section 26(5), Industrial Relations Act, 1990 0 2 0 0 4 0 1 2
(Cases refenred - in exceptional circumstances)

Section 43(2) Industrial Relations Act, 1990 0 0 0 0 0 0 0 1
(Complaint of Breach of Code of Practice)

Section 6(1), Industrial Relations Act, 2001 0 0 0 0 0 2 0 1
(Fiequest for Detennination in relation to Fiecommendation)

Section 2(1) IR (Amendment) Act, 2001, as amended by 0 0 0 0 0 0  16 36
IR (Miscellaneous Provisions) Act, 2004
(Cases where Negotiating Procedures are not in place)

Section 6(1) IR (Amendment) Act, 2001, as amended by 0 0 0 0 0 0 2 1 3
IR (Miscellaneous Provisions) Act, 2004
(tru e s t for DetemninaVon in relation to F^ecommendation)

Section 10(1) Indust. Relations (MiscProv) Act, 2004 0 0 0 0 0 0 0 1
(Appeal against Flights Corn's Decision re:victimisation)

Section 8(1)(a), Anti-Discrimination (Pay) Act, 1974 12 6 4 4 1 1 0 1
(Appeal against Eq. Officer's Rec or for implementation

Section 77, Pensions Act, 1990 1 0 0 0 0 0 0 0

Section 19(5), Employment Equality Act, 1997 8 9 3 1 1 0 1 0
(Cases referred to the Court outside time limit)

Section 21, Employment Equality Act, 1997 10 4 8 8 1 1  3 0 3
(Appeal against Eq. Officer's Fiec or for implementation

Section 26(1), Employment Equality Act, 1997 2 1 2 1 0 0 0 0
(Cases re: Dismissal for action taken under S.2( 1)(d)

Section 21(4), Employment Equality Act, 1997 2 0 0 0 0 0 d | ~ 0
(Cases refenred to Court outside time limit (dismissal))
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Section 24 Employment Equality Act, 1997 
(Complaint: UCourfs Detemination not implemented)

0 0 0 0 0 2 1 0

Section 27, Employment Equality Act, 1997 
(Cases re: Disnissal under S 3. (4))

7 0 1 1 0 0 0 0

Section 28(1) Organisation of Working Time Act, 1997 
(Appeal against Rights Com. Recommendation)

6 18 23 18 34 34 19 25

Section 28(8) Organisation of Working Time Act, 1997 
(Complaint: Rght's Comm, decision not implemented)

7 14 26 31 26 32 40 25

Section 77(2), Employment Equality Act, 1998 
(Cases re: dismissal from disdmination /  victimisation)

0 0 0 7 16 19 15 11

Section 77(6), Employment Equality Act, 1998 
(Cases refened to Court outside time limit (dismissal))

0 0 0 1 4 5 2 0

Section 83, Employment Equality Act, 1998 
(Appeal of decision of Director of Equality Investigations)

0 0 0 0 5 11 18 26

Section 27(1) National Minimum Wage Act, 2000 
(Appeal against Decion of Rghts Commissioner)

0 0 0 4 2 1 1 3

Section 31(1) National Minimum Wage Act, 2000 
(Complaint: Rghts Comm. Decion not implemented)

0 0 0 1 2 2 4 0

Section 2(1) Indust.Relatlons (Amendment) Act, 2001 
(Cases where negotiating procedures are not in place)

0 0 0 0 2 9 5 0

Section 17(1) Protect.of Employees (P/T Work) Act,2001 
(Appeal against Decion of Rghts Commissioner)

0 0 0 0 0 3 9 6

Section 17(8) Protect.of Employees (P/T Work) Act,2001 
(Complaint: Rghts Comm Decion not implemented)

0 0 0 0 0 2 1 0

Section 15(1) Prot. Employees (Fxd-Trm Wk) Act, 2003 
(Appeal against decision o f a FUghts Comnissioner)

0 0 0 0 0 0 0 9

Cases settled dring Labour Court investigation 26 52 0 0 0 0 0 0

Annual Totals; 492 539 495 525 591 677 699 812

Total cases minus Cases referred via LRC (Section 26(1]) 255 276 268 270 305 421 456 560

% of cases with 'mandator/ outcomes 51.8 51.2 54.1 51.4 51.6 62.2 65.2 69.0

1998 - 2005 MatxJatory Outcome Cases

IIIIII
SOURCE: The Labour Court, Annual Reports 1998 to 2005

1998 1999 2000 2001 2002 2003 2004 2005
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A P P E N D I X  X IV

S u s t a in in g  P r o g r e s s  -  pay and the binding clauses
/ ex t rac t / ...

1.7 It is agreed by the parties that basic pay shall be increased by the following amounts:

• 3% o f  basic pay for the first 9 months o f  the Agreement as it applies in each 
particular employment or industry;

• 2% o f  basic pay for the next 6 months o f  the Agreement as it applies in each 
particular em ploym ent or industry; and

•  2% o f  basic pay for the final 3 months o f  the Agreement as it applies in each 
particular employment or industry.

1.8 Clause 1.7 shall be negotiated between employers and unions through normal 
industrial relations machinery, due regard being had to the economic,  
commercial and em ploym ent circumstances o f  the particular firm, employment  
or industry, w hether arising from exchange rate movements or otherwise. The 
need for co-operation with normal ongoing change and for continued adaptation  
and flexibility accepted by the parties may include necessary measures to sustain  
com petitiveness and em ploym ent on the implementation o f  Clause 1.7. An 
employer may claim inability to pay the terms o f  the Agreement in circumstances 
where this would result in serious loss o f  competitiveness and employment and 
proceed with this claim in accordance with paragraph 1.10 below.

1.9 The parties are agreed that engagement at local level in relation to issues in dispute 
must be meaningful and undertaken in a spirit o f  making every effort to reach 
agreement at the earliest possible stage.

1.10 Where the parties cannot reach agreement through negotiations on any matters 
covered by this Agreement after local discussion, these will be referred to the Labour 
Relations Commission (LRC) and, i f  unresolved, shall jo in tly  be referred to the 
Labour Court or, where appropriate, to other agreed machinery. The process will be 
as follows for separate categories o f  dispute which the parties envisage could 
potentially arise:

(i) I f  a dispute arises as what constitutes a breach o f  the Agreem ent, after local 
discussion, the matter will be referred to the LRC and, i f  unresolved, it shall 
jointly be referred to the Labour Court under Section 20(2) o f  the Industrial 
Relations Act, 1969, and the parties will accept the outcome.

(ii) If  a dispute arises out o f  a claim o f  inability to pay by an em ployer, the onus 
will be on the employer to convince the union o f  the case and provide supporting 
arguments and full disclosure o f  information to the union. At LRC stage, assessors 
may be appointed from a pool, agreed with the employers and the unions, to 
examine the economic, commercial and employment circumstances o f  the 
em ploym ent involved and the LRC may also draw on the assistance o f  IBEC/CIF 
and ICTU representatives, where appropriate. The parties commit to full co
operation with the assessors and the employers commit to full disclosure o f  
information to the assessors. In the event o f  no agreement being reached, the 
matter will be referred to the Labour Court under Section 20(2) o f  the Industrial 
Relations Act, 1969, and the report o f  the assessor will form part o f  the report o f  
the LRC to the Court and will be given serious weight by the Court. The onus will 
be on the employer to convince the Court o f  their case. The Court will issue 
findings only in respect o f  w hether the em ployer can or cannot pay the terms
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o f  the  A g re e m e n t  a t  all an d  the  p a r t ie s  will com ply  w ith  the  f indings. All
information disclosed as part o f  this process shall be treated on a confidential 
basis by all parties in receipt o f  such information.

(iii) Should a dispute arise out o f  a claim by an em ployer that it is not possible to pay 
the terms o f  the A greem ent in full and/or that som e cost o ffse tting  m easu res  a re  
n ecessa ry  to do so, the parties will proceed as in paragraph (ii) above except that 
the Court will issue its recommendation to the parties under Section 26(1) o f  the 
Industrial Relations Act, 1990. Where a decision is taken to reject the Labour 
Court recommendation, a th re e  w eek  cooling o ff  p e r iod  will ap p ly  during which 
every effort shall be made by the parties to resolve the issues. No strike or other 
forms o f  industrial action will be threatened, sanctioned or taken by trade unions 
or employees during the cooling o f f  period and until appropriate ballots have 
taken place and due notice given to the employers. R efe ren ce  can  be m ad e  
d u r in g  such  a p er iod  to the  N a tio n a l  Im p lem en ta t io n  Body.

(iv) Where there is disagreement as to w h a t  co n s t i tu te s  n o rm a l  ongoing  change. 
after local discussion, the matter will be referred to the LRC and, i f  unresolved, it 
shall jo in tly  be referred to the Labour Court for a d ju d ic a t io n  u n d e r  Section 
20(2) o f  th e  In d u s t r ia l  R e la t io n s  Act, 1969, and  the  p a r t ie s  will accep t  the 
ou tcom e.

1.11 National Implementation Body, representing Government, IBEC/CIF and 
ICTU, will meet monthly or otherwise as may be agreed, to ensure delivery of 
the stability and peace provisions of the Agreement. Where particular 
difficulties arise or are anticipated, the NIB may be convened at short notice. 
Where particular problems emerge, the NIB may make recommendations to 
the social partners by way o f further procedural changes necessary to ensure 
the effective delivery o f the spirit and intent o f the Agreement.

1.12 The parties, their officials and members accept as essential, adherence to the 
spirit and intent o f the Agreement and will communicate these commitments, 
obligations and responsibilities in good faith.

19.9 If a dispute arises as what constitutes a breach o f the Agreement after local 
discussion the matter will be referred to the Labour Relations Commission 
and, if  unresolved, it shall jointly be referred to the Labour Court under 
Section 20(2) of the Industrial Relations Act, 1969, and the parties will 
accept the outcome. Where a Conciliation and Arbitration Scheme applies the 
referral shall be to the Conciliation machinery under the Scheme and, if 
unresolved, shall be jointly referred to the Arbitration Board, acting in an ad 
hoc capacity, and the parties will accept the outcome.

22.14 It is agreed that discussions will take place so that greater use o f competitive, 
merit-based promotions within Departments will be introduced and progressed 
over the life o f the Agreement in order to provide wider career development 
opportunities for Civil Servants.

A u t h o r ’s  N o t e :  Em phasis added.

SoiiRCE: Sustaining Progress 2003 -2005.
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