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SUMMARY AND METHODS

This Thesis analyses the protection of private property rights in the Irish Constitution both 

critically and constructively. Critically, it examines the results driven nature of Irish

constitutional property doctrine through detailed analysis of case-law. Constructively, it

extracts the judicial preferences concerning property that are latent in the doctrine and 

assesses the theoretical arguments concerning the value of private ownership that they 

reflect in order to better explain the Irish constitutional orientation towards private property 

rights.

The Thesis is the product of extensive textual analysis of primary and secondary 

sources. I principally studied the Irish Constitution and judgments of the Irish courts. I also 

considered decisions from the US and the UK, as well as decisions of the European Court 

of Human Rights and the European Court of Justice. I analysed Irish statutes and 

secondary legislation where relevant. I also studied secondary literature on the protection 

of private property and constitutional property rights adjudication from various library 

collections. My research based on secondary sources was inter-disciplinary, as I studied 

philosophical and political theory on private property in addition to literature on

constitutional property law. I researched the history of the drafting of the property rights

articles in the Constitution at the Archives Department of University College Dublin and at 

the National Archives, Bishop Street, by analysing original papers from the preparation of 

the 1922 and 1937 Constitutions.

Chapters 1 and 2 address liberal and communitarian theories of private property 

that have influenced Irish constitutional property law. Chapter 1 analyses the labour theory, 

the personality and personhood perspectives on property, security of expectations, 

independence and privacy, and social obligation and social relations theories. Chapter 2 

highlights the relationship between private ownership and social policy in the drafting of 

the property guarantees and examines Roman Catholic teaching on private ownership that 

heavily influenced the text of the Constitution.

Chapter 3 shifts the focus of the Thesis to constitutional property doctrine. It 

analyses the distinct but related roles of the two provisions in the Constitution that protect 

private property rights. Articles 40.3.2° and 43, concluding that the former article protects 

individual property rights while the latter is an institutional guarantee of private ownership, 

as well as a statement of the State’s regulatory power. Chapter 4 examines the kinds of 

rights and entitlements that are protected as private property rights. It discusses the 

conception of ownership as a “bundle of rights” adopted by the Irish courts, and identifies 

three broad categories of rights that arise in the doctrine: interests protected in private law;



interests derived from regulatory schemes or statutory protections; and interests protected 

as both property and personal rights. It concludes that the former category represents the 

courts’ core conception of property, and rights are less readily recognised as property 

rights the further they are from that core image. Chapters 5 and 6 explore the scope of the 

State’s power to restrict the exercise of property rights. Chapter 5 addresses four factors 

that the courts take into account in an ad hoc, inconsistent manner; retrospectivity; fair 

procedures; unreasonableness; and discrimination. Chapter 6 examines the constitutional 

law on compensation, and the weak “public purpose” requirement applied by the Irish 

courts. Chapter 7 focuses on standards of review in constitutional property rights 

adjudication. It highlights the freedom that the courts have to choose from different 

standards of review entailing varying levels of scrutiny when considering the 

constitutionality of restrictions on the exercise of property rights. It also analyses the 

deferential approach that the courts adopt in reviewing the objective, means and extent of a 

restriction. Chapter 8 examines the robust protection of the home in Article 40.5 of the 

Constitution, concluding that home-ownership is the courts’ paradigm of private property.

The Thesis finds that Irish constitutional property doctrine reflects a deep tension 

between liberal and communitarian perspectives on property, which the courts have failed 

to resolve. Latent in the doctrine is a weak liberal conception of both the nature and value 

of the right to private property, which is opposed in an adversarial framework by 

competing communitarian considerations. However, neither the liberal nor the 

communitarian aspects of Irish constitutional property law have been coherently developed 

by the courts. Philosophical positions on the individual and social importance of private 

property are implicit in the doctrine and influence it in a sporadic manner, but they do not 

determine the scope of protection afforded to private property rights. The Thesis concludes 

that there is a need for a new judicial approach that frankly acknowledges the tension 

enshrined in the Constitution and employs reasoned argument to develop the meaning of 

the competing elements. Judges should clearly articulate the balance that they strike in 

individual cases and support their decisions with justificatory argument, rather than 

obscuring their analysis by inconsistently employing a variety of indeterminate distinctions, 

in order to clarify the scope of the Constitution’s protection of private property rights and 

to improve the coherence of the doctrine.
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Chapter 1 - Liberal and Communitarian Theories of Private

Property

Introduction
The purpose of this Thesis is to analyse the protection of private property rights in the Irish 

Constitution. In particular, it examines the underpinning justifications and scope of such 

protection. It does so by assessing the relevant provisions of the Constitution and their 

interpretation by judges in constitutional property rights adjudication. Overall, the Thesis 

aims to give both a critical and a constructive account of the structure and content of Irish 

constitutional property doctrine. It critically analyses the incoherence that is endemic in the 

doctrine. However, it also constructively extracts, and explores the significance of, the 

plural understandings of the value of private property that are latent within the doctrine. 

This exegesis of the pattern of judicial decisions assists in formulating an explanation of 

the general orientations of Irish constitutional property law.

To that end, the Thesis begins by discussing the various theories of property that 

have influenced the protection of private property rights in the Irish Constitution. This 

Chapter considers the relevant individual and social values promoted by private property. 

It addresses its connections with labour, personality and personhood, secure expectations 

of value, privacy and independence, and social relations and obligations. Chapter 2 

analyses the history of the drafting of the property rights provisions in the Irish 

Constitution. Part of that analysis examines Roman Catholic theory on private property as 

developed by St. Thomas Aquinas, and later in papal encyclicals, which was particularly 

influential in the drafting process and had a marked impact on the text of the Constitution.

Enda MacDonagh suggests, “ ...the Constitution inevitably reflects certain 

philosophical and theological traditions, although in an implicit, unsystematic and eclectic 

fashion.” ’ This assessment is true of both the protection of private property in the text of 

the Constitution, and of its interpretation by the courts. Various liberal and communitarian 

theories of private property are immanent in the doctrine and influence it to varying 

degrees. W hile occasionally they are apparent on the face of judgments, more often they 

can be identified operating under the surface of decisions in an oblique, sporadic, and often 

inconsistent fashion. They shape judicial intuitions concerning the value of private

' Enda M cD onagh, “Philosophical-T heological R eflections on the Constitution”, in Frank Litton ed. The 
C onstitution o f  Ireland  1937 - 1987  (IPA, 1988) 192, at 193.
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property, which in turn affect the scope of protection judges afford to property rights when 

they come into conflict with collective interests. The courts do not generally address the 

theories explicidy, or consider their mutual compatibility. The influence of a particular 

philosophical position on property is commonly confined to an isolated case, where a judge 

invokes an understanding of property in a strong statement of principle that particularly 

supports the outcome indicated by the judge’s instincts concerning the fair balance 

between public and private interests. In subsequent cases, judges are usually reluctant to 

carry such strong statements through to their logical doctrinal conclusions. This theoretical 

incoherence impedes reasoned debate over the results reached in particular cases, as the 

normative direction of the doctrine is determined by ad hoc, unexplained notions of 

fairness held by judges, rather than by a coherent theory of property.

The unstructured and unsystematic influence of property theory in Irish 

constitutional property discourse forms part of a general trend of incoherence evident in 

the doctrinal treatment of the meaning of the right to private property, of the factors 

relevant to the State’s power to restrict such rights, and of the standards of review to be 

employed by the courts. At each stage, the case-law is ends driven, and is motivated by 

unarticulated judicial understandings of the scope and importance of the right to private 

property, the priorities it entails, and the limits it is legitimately subject to in the public 

interest. Those understandings are not expressly justified with reference to the text of the 

Constitution. As such, Irish constitutional property doctrine is not driven by any 

consistently applied conception of property. Instead, judges’ intuidve images of property, 

and their instincts about fairness and about the value of private ownership, determine the 

results in individual cases.

David Lametd argues that in considering the right to private property, we “ ... need 

to look at the object, how it is valued, how it is used, how it is distributed (or how to 

distribute) and then ‘construct’ our property norms around these issues.”^The philosophical 

debate considered in this Chapter and Chapter 2 influences, but does not determine, how 

this task is addressed by judges in the Irish constitutional context. While the pattern of 

decisions reflects various theoredcal posidons on property, allowing conclusions to be 

drawn as to the orientation of Irish constitutional property law, that orientation is not the 

result of a conscious judicial attempt to formulate and apply a particular conception of 

property. Rather, it reflects the outcomes that appear fair to judges in particular cases.

 ̂David Lametti, “The Objects o f Virtue”, in Gregory S. Alexander and Eduardo M. Pefialver eds. Property 
and Community (OUP, 2009), at 36-37.



Those intuitions in turn are influenced by judges’ views on the value of private ownership, 

meaning property theory feeds into the balance struck between public and private interests 

by the courts in the context of property rights. Consequently, Irish constitutional property 

doctrine instantiates philosophical positions on property in an ad hoc way, with such 

positions forming a theoretical patchwork of disparate ideas underlying, but not driving, 

the doctrine. This Thesis will examine the meaning and potential significance of those 

ideas, while at the same time critiquing the extent to which the doctrine is driven by 

unexplained judicial notions of fairness rather than by a coherendy developed conception 

of property.

Property and Labour
John Locke, in his Two Treatises on Government, articulated an understanding of the right 

to private property as a natural right justified by the exertion of labour on external things. 

His aim, as Karl Olivecrona notes, “ ...w as to explain how people in the age of abundance 

had been able to establish property-rights in things common to all without the consent of 

others and yet without causing injury to them.”^

Locke began from the premise that the Earth was intended by God to provide 

sustenance for all men through their cultivation and use of its resources.'* In light of this 

purpose, he argued that men must be able to appropriate things in order to make use of 

them.^ Locke justified private ownership through his “Labour theory of appropriation,” 

according to which labouring on something gives an individual a claim over that thing, 

distinguished from the claims of all other people.^ As Jeremy Waldron notes, once 

someone has laboured on something, “[tjhere is now something about the object -  

something in its history, if you like -  which associates it naturally with him.”’

Locke’s labour theory in turn rested on the idea of self-ownership, and of the 

consequences of mixing one’s labour with a resource. He said:

 ̂ Karl Olivecrona, “L ocke’s Theory o f  Appropriation” (1974) 24 P hilosoph ica l Q uarterly  220, at 222. 
O livecrona stresses that L ocke's theory o f  appropriation is set in the state o f nature, where “[b]oth land and 
the natural products o f  the soil were available in excess o f m en’s needs.” Consequently, he suggests “[w ]e  
may therefore call this first period ‘the age o f  abundance’.” Ibid, at 220.
''ah  references to Locke are to the paragraph numbers in John L ocke, Two T reatises o f  G overnm ent, Peter 
Laslett ed (CU P, 1988). See  paras. II 26  and II 34.
 ̂Para. II 26.

® Para. II 28. He said “[a]nd ‘tis plain, if  the first gathering made them not his, nothing e lse  could. That labour 
put a distinction betw een them and com m on.”
’ Jeremy W aldron, The Right to  P riva te  P roperty , (O UP, 1990), at 173.
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Though the Earth and all inferior Creatures be common to all Men, yet 
every Man has a Property in his own Person. This no Body has any 
Right to but himself. The Labour of his Body, and the Work of his Hands, 
we may say, are properly his. Whatsoever then he removes out of the 
State that Nature hath provided, and left it in, he hath mixed his Lxibour 
with, and joyned to it something that is his own, and thereby makes it his 
Property. It being by him removed from the common state Nature placed 
it in, hath by this labour something annexed to it, that excludes the 
common right of other Men. For this Labour being the unquestionable 
Property of the Labourer, no Man but he can have a right to what that is 
once joined to, at least where there is enough, and as good left in 
common for others.*

An individual owns his own person, which in turn entails ownership of his actions, 

including labour.

The next step in Locke’s theory, evident from the above-quoted paragraph, is the 

notion of ‘mixing labour’ with objects or resources. By labouring on material resources, an 

individual transfers his (owned) labour into the resources or things, and gains ownership 

over them. As Locke puts it “[tjhat labour put a distinction between them and common. 

That added something to them more than Nature, the common mother of all, had done; and 

so they became his private right.” Waldron correctly emphasises that it first labour on an 

object or resource that is significant for Locke.^

The logic of the mixing metaphor has been widely criticised, perhaps most vividly 

by Robert Nozick, who asks;

...why isn’t mixing what 1 own with what I don’t own a way of losing 
what I own rather than a way of gaining what I don’t? If I own a can of 
tomato juice and spill it in the sea so that its molecules (made radioactive, 
so I can check this) mingle evenly throughout the sea, do I thereby come 
to own the sea, or have I foolishly dissipated my tomato juice?

Waldron responds to this argument by stressing the original function for external resources 

identified by Locke, namely securing the preservation of all m en." In light of this function, 

Waldron notes “[IJaboring is not just something we happen to do to resources (like 

happening to drop a diamond in a vat of cement); it is the appropriate mode of helping 

oneself to resources given what resources are /o r.” Olivecrona adopts an entirely

* Para. II 27.
 ̂Waldron, note 7, at 176.

Robert Nozick, Anarchy, State and Utopia (Blackwell, 1974), at 174-175. Cf, Waldron, ibid, at 186-188.
" This core function o f external resources was also at the heart o f St. Thomas Aquinas’ theory of property. 
Cf, Chapter 2, at 69-76.

Jeremy Waldron, God, Locke, and Equality (CUP, 2002), at 160.
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different response to Locke’s reasoning on this point, closer to the Hegelian property 

theory that is considered in the next section of this Chapter. Olivecrona argues that while 

the “mixing” metaphor is “absurd”, labour is required by Locke because it allows an 

individual to infuse his personality into the land, thereby making it his own.'^

Locke attempted to bolster the labouring individual’s claim to private ownership 

with his Labour Theory of Value. He argued that most of the value in property comes from 

labour, meaning that appropriation by the first labourer is unobjectionable since his labour 

made the object worth owning. He contended, “ ...tis Labour indeed that puts the 

difference o f  value on every thing.” A related interpretation of Locke’s theory is the 

argument that he justified the appropriation of property as the “just desert” of a labourer. 

On this view, Locke contended that it was morally good and in accordance with God’s will 

to labour, meaning that property rights could be regarded as a reward for such virtuous 

activity.’  ̂For instance, in relation to labour on land, he said:

God and his Reason commanded him [manj to subdue the Earth, ie 
improve it for the benefit of Life, and therein lay out something upon it 
that was his own, his labour. He that in Obedience to this Command of 
God, subdued, tilled and sowed any part of it, thereby annexed to it 
something that was his Property, which another had no title to, nor could 
without injury take from him.'^

As Richard Barnes notes, “ [t]he core intuition here is that, when a person performs some

labour that is deemed by society as worthy of recompense, then they are entitled to that 
18recompense.

However, Locke did not regard the boundaries of permissible acquisition and use of 

property as entirely open-ended. His “Spoliation Proviso” stated that a person was entitled 

to appropriate as much property as he could use for his comfort and convenience, but if he

O livecrona, note 3, at 226-227 . H ow ever, Waldron convincingly  argues that O livecrona’s interpretation 
presupposes an existing property system  giving rise to expectations o f  secure possession . Waldron, note 7, at 
197. James Tally also disagrees with O livecrona's interpretation, noting “[t]he point for Locke is that actions 
of join ing and m ixing with external material are present in the intentional acts o f catching, killing, gathering, 
tilling, planting and cultivating. These change the material into useful goods and thereby make them o n e’s 
ow n.” James Tully, A D iscourse  on P roperty  (CUP, 1980), at 120. C f  Gopal Sreenivasan, The L im its o f  
Lockean Rights in P ro p erty  (O UP, 1995), at 62 
''' Para. II 40.

Ibid.
Waldron, note 7, at 201.

Para. II 32. H owever, som e com mentators have opposed the attribution o f  a “just deserts” theory to Locke, 
see  eg  Daniel Russell, “Locke on Land and Labor” (2004) 117 P hilosoph ica l S tudies 303, at 315, and 
Waldron, note 7, at 206.

Richard Barnes, P ro p erty  R ights and N atural R esources  (Hart, 2009), at 35. C /S teph en  M unzer, A Theory  
o f  P roperty , (CUP, 1990), at 5.
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appropriated property which was not used and was consequently destroyed, that property 

reverted to being common property.’̂  The appropriation was retrospectively deemed 

illegitimate, because it deprived others of property that could have been used to meet their
90material needs. Barter and exchange were consistent with adherence to the spoilation 

proviso, because they did not involve the destruction of material resources through non-use. 

According to Locke, for any individual “ ...the exceeding o f  the bounds just Property” 

did not lie “ ...in  the largeness of his Possession, but the perishing of any thing uselessly in

Locke was also of the view that where property was justly appropriated, there 

would be “enough and as good left in common for others” -  all individuals would be able 

to appropriate sufficient property to meet their material needs. The traditional 

interpretation of Locke’s theory on this point is that the “enough and as good” idea was 

intended as a necessary condition of justified appropriation. For example, Alan Ryan 

classifies the “enough and as good” idea as the “sufficiency rule” , which he says means 

“ ...w e may only take so much as leaves others as much and as good for t h e m s e l v e s . O n  

this view, it is a limitation on justifiable appropriation, like the spoilation proviso. 

However, Waldron argues persuasively that it was in fact regarded by Locke simply as a 

factual consequence of appropriation in circumstances of p l e n t y . W h e n  resources, such as 

land, were not scarce, then appropriation by one individual did not prevent appropriation 

by another individual, but once the natural limitations on property were overcome, 

particularly with the invention of money, “enough and as good” was no longer left for 

everyone.'^

’’ Para. II 31.
Waldron, note 7, at 208.
Para. II 46.
Para. II 27. He further stated “”[n]or was this appropriation  of any parcel o f Land, by improving it, any 

prejudice to any other Man, since there was still enough, and as good left; and more than the yet unprovided 
could use. So that in effect, there was never the less left for others because o f his inclosure for himself.” Para. 
II 33.

Alan Ryan, Property and Political Theory (Blackwell, 1984), at 36. Cf, Barnes, note 18, at 31.
Jeremy Waldron, “Enough and as Good Left for Others”, (1979) 29 The Philosophical Quarterly 319, at 

321-322.
Ibid, at 324. As CB Macpherson explains, “ ...now  that it is possible to exchange any amount of produce 

for an asset which never spoils, it is neither unjust nor foolish to accumulate any amount of land in order to 
make it produce a surplus which can be converted to money and used as capital. The spoilage limitation 
imposed by natural law has been rendered ineffective in respect o f the accumulation of land and capital.” CB 
Macpherson, The Political Theory o f  Possessive Individualism: Hobbes to Locke (OUP, 1962), at 208.
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W aldron identifies a broader limitation placed on appropriation by Locke, which he 

connects to St Thomas Aquinas’ teaching on property (discussed in the next Chapter)?^ 

The limitation is a duty of charity imposed on all property-holders for the benefit of the 

needy. He notes that Locke said in his First Treatise:

God the Lord and Father of all, has given no one of his Children such a 
Property, in his peculiar Portion of the things of this World, but that he 
has given his needy Brother a Right to the Surplusage of his Goods; so 
that it cannot justly he denyed him, when his pressing Wants call for 
it...A s Justice gives every Man a Title to the product of his honest 
Industry, and the fair Acquisitions of his Ancestors descended to him; so 
Charity gives every Man a Title to so much out of another’s Plenty, as 
will keep him from extream want, where he has no means to subsist

27otherwise...

Consequently, the duty of charity formed part of the right acquired by an individual 

through appropriation of property.

In sum, Locke rooted a natural right to private ownership in the act of labouring on 

external resources, whereby an individual transferred some part of himself into the worked 

resources. Such labour justified a claim to ownership, limited by a requirement that 

property in fact be used by the appropriator, and by a general duty of charity towards those 

in need.

Property, Personality and Personhood
Another important strand of property theory connects private possession of external things 

to the development of individual personality and personhood. In broad terms, this 

understanding of property characterises private ownership as an important tool in 

promoting and preserving individual dignity and autonomy. Consequently, private

Waldron, note 24, at 326-7. Waldron acknow ledges that charity is treated in the First Treatise rather than 
the Second, but argues convincingly  that once account is taken o f the backdrop o f G od’s plan for the survival 
o f  human beings, it m akes sense to read L ocke’s property theory in light o f his charity argument. Waldron, 
note 12, at 184-185. T ully draws a sim ilar connection betw een L ocke’s theory o f property and the teaching of  
St Thomas Aquinas, arguing “ ...L o ck e  not only was fam iliar with A quinas’ writing, but a lso  parallels 
Aquinas in his account o f com m on property.” Tully, note 13, at 65. He further notes that Locke argued for 
understanding o f  charity as natural duty “ ...w h ich  fo llow s from  the nature o f property in a manner strikingly 
sim ilar to A quinas’ formulation o f  charity.” Ibid, at 132. H ow ever, Thom as Pangle argues “ ...L o ck e ’s 
thematic discussion o f property ignores the duty o f  charity and the qualification of absolute proprietary right 
that such a duty had traditionally im plied.” Thomas L Pangle, The Sp irit o f  M o d em  Republicanism  
(U niversity o f  C hicago Press, 1988), at 161.
”  Para. I 42.
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ownership should be protected because it is constitutive of individual personality and 

identity, and enables self-development.

Property and Personality
Hegelian property theory connects property with the development of individual personality, 

and as James Penner puts it, “ ...explains property as a relation between persons and things 

which is essentially determined by the nature of persons and things, specifically by the fact 

that persons have wills and things do not.” Hegel deals with property in the first part of 

his Philosophy o f Right, entitled “Abstract Right,” which is based on the assumption that 

individuals possess personality. It does not consider them as members or subjects of a 

community (individuals are considered in these other capacities later in Hegel’s theory. 

Hegel regards property as an important tool in a process of individual development that 

ultimately culminates in recognising the superiority and primacy of collective interests.

Central to this process of development is Hegel’s understanding of personality, 

which Alan Patten describes as involving “an understanding of oneself as an independent, 

self-determining agent”, with “a capacity to reflect on, and critically scrutinize, one’s given 

situation and ends.” °̂ The individual’s ability to identify and consider his position in hfe 

and his aims is crucial to his freedom and development. People exercise freedom by 

consciously willing actions that satisfy their needs, thereby exercising choice. Ethical 

development requires that free will, initially embodied in individual persons, take some 

form in the external world, thereby freeing itself from the subjectivity of the individual 

person.^'

A crucial early step in this process involves private property, as individuals can 

make their wills effective and concrete in the world by acquiring and controlling material
32objects. Hegel says, “[a] person must translate his freedom into an external sphere in

J.E. Penner, The Idea o f  P ro p erty  in L aw  (O UP, 1997), at 169.
Penner describes Abstract Right in outline as “ ...a  stage o f  consciousness consisting o f  the m ost bare and 

abstract form o f  personality, which is essentia lly  characterized by the ability to ch oose freely, to act as an 
agent capable o f  originating action.” Ibid, at 170.

Alan Patten, H eg el's Idea o f  F reedom , (O U P, 1999), at 145. Penner describes personality in Abstract Right 
as “ . ..a  description o f  self-consciousness in w hich the w ill has itself, an ego, as the ultimate purpose or 
rationale underlying all its determinate aims. The external world is directly confronted as an alien, 
threatening other. This consciousness constitutes the capacity for rights.” Penner, note 28 , at 172-3.

A s Waldron puts it, “[f]ree w ill must proceed out o f its initial em bodim ent in them to the external world 
where a genuinely universal em bodim ent can be established.” Waldron, note 7, at 355.

Ibid, at 355-356. Penner, note 28, at 173.
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order to exist as Idea.” In this regard, property is “form ative of the self.”^̂  The way in 

which freedom  is translated into the external sphere is by man putting his will into objects, 

w hich have no will of their own, through appropriation:

A person has as his substantive end the right of putting his will into any 
and every thing and thereby m aking it his, because it has no such end in 
itself and derives its destiny and soul from  his will. This is the absolute 
right o f appropriation which man has over all ‘th ings’.

By taking possession of things, man both satisfies his material needs and em bodies his 

freedom  in the external w o r l d . B e c a u s e  a person’s will becom es em bodied in property, 

that property is private, and any property that is com m only held is so held in accordance 

with the will o f the owner.^^ Ownership by first possessors follows self-evidently for Hegel 

from  the fact that appropriation involves the im position of will on a thing. A second 

possessor in time cannot impose his will on a thing already so affected by som eone else’s 

will.

A person m ust actually occupy property in order to em body his will in it, by taking 

possession of it directly, using it, or alienating it. Individuals take possession of property 

directly by grasping it physically, im posing form on it, or m arking it. In so doing they 

assert their will and give it substance outside and beyond their subjective s e l v e s . F o r

Hegel, changing the form of som ething is the most lasting way o f possessing it, since the

change (and thus the presence o f will in the object) endures even when the individual is no

A ll references are to the paragraph and page numbers in GW F H egel, The P hilosophy o f  R ight, (translated 
with notes by TM Knox, O UP, 1967). Para. 41, at 40.

Paul Thom as, “Property’s Properties: From H egel to Locke” (2003) 84 R epresen ta tions  30, at 38. A s 
Patten notes “ [t]he central claim  o f H egel’s account o f property is that it is only in social worlds containing 
the institution o f private property that an agent can becom e a person; it is only in such a world that he can 
‘becom e an actual w ill’.” Patten, note 30, at 146. C /W aldron, note 7, at 355.

Para. 44, at 41. In the addition to this paragraph, H egel further develops his view  o f  m an’s pow er over 
external things, saying; “[o]nly the w ill is the infinite, absolute in contrast with everything other than itself, 
while that other is on its side only relative. Thus to appropriate m eans at bottom only to m anifest the pre
em inence o f  m y will over the thing and to prove that it is not absolute, is not an end in itself. This is made 
m anifest when I endow the thing with som e purpose not directly its own. W hen the liv ing thing becom es m y 
property, I g ive  it a soul other than the one it had before, I give to it m y soul.” Para. 26, at 236.

C /W aldron, note 7, at 355-356.
Para. 46, at 42.
He says, “[t]he principle that a thing belongs to the person w ho happens to be first in time to take it into his 

possession  is im m ediately self-explanatory and superfluous, because a second person cannot take into his 
possession what is already the property of another.” Para. 50, at 45. C /P enner, note 28, at 181.

Para. 53, at 46. C /W aldron, note 7, at 363-364.
Para. 54, at 46,
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longer in actual possession of the thing.'*' Waldron contrasts this process of change with 

Locke’s notion of mixing one’s labour with something, noting “ [w]e do not have to insist 

(as Locke has to) that the willed actions are actually present in the product, only that the 

condition (and, of course, the value) of the product is such as to be intelligible only by 

reference to the will which shaped them.”"*̂

Hegel describes how individual will is realised through the use of a thing as follows:

...m y need, as the particular aspect of a single will, is the positive 
element which finds satisfaction, and the thing, as something negative in 
itself, exists only for my need and is at its service. The use of the thing is 
my need being externally realised through the change, destruction and 
consumption of the thing."^^

An individual must have free use of particular property in its entirety in order to be 

properly called its owner.^'* Moreover, the owner can also alienate or abandon appropriated 

property, since he owns it only insofar as he puts his will into it -  alienation is an act that 

removes one’s will from an appropriated thing.”*̂

According to Patten, Hegel’s key assertion in respect of private property comes in 

paragraph 45 of Abstract Right, where he argues:

To have power over a thing ab extra constitutes possession. The 
particular aspect of the matter, the fact that I make something my own as 
a result of my natural need, impulse, and caprice, is the particular interest 
satisfied by possession. But I as free will am an object to myself in what I 
possess and thereby also for the first time am an actual will, and this is 
the aspect which constitutes the category of property, the true and right 
factor in possession.'*^

Patten explains that this argument sets up two key tenets of Hegel’s theory of property -  its 

claims about self-perception and self-development. Property for Hegel allows individuals

He says “[w]hen I impose a form on something, the thing’s determinate character as mine acquires an 
independent externality and ceases to be restricted to my presence here and now and to the direct presence of 
my awareness and will.” Para. 56, at 47. Q"Patten, note 30, at 148.
‘‘̂ Waldron, note 7, at 365. He notes “[i]n H egel’s account, the important thing is that the gap between the 
subjectivity o f will and the perceived externality of the objects o f the world has been bridged,” Ibid, at 364-5.

Para. 59, at 49.
“̂ Paras. 61-62, at 50-51.

Para. 65, at 52. C/W aldron, note 7, at 369-370, Ryan, note 23, at 130. In contrast, Margaret-Jane Radin 
argues, “ . . . i f  we take seriously the view that property can bridge the gap (or blur the distinction) between the 
person and the environment of objects, that personhood can be bound up with objects in the environment in a 
constitutive sense, then to affirm at the same time the free-market view of alienation is indeed to countenance 
painful separation and harm to personality.” Margaret-Jane Radin, Reinterpreting Property  (University of 
Chicago Press, 1993), at 196.

Para. 45, at 42.
Patten, note 30, at 147.
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to personify themselves concretely in the world. As Dudley Knowles notes, “[p]rivate 

property enables us to take an external measure of our desiring selves, and because the

measure is external, it affords others, too, the opportunity of identifying the workings of

our will in the things that we own.” *̂ Through possession of property, an individual’s will 

“ ...has a definite recognizable existence."'^^ Patten explains this argument:

In a world in which material objects are common property, all others see 
is evidence of somebody’s purposive activity (for example, they see an
igloo built in the snow.) They have no particular reason to link this
evidence of purposive activity with me. If the igloo were on a piece of 
land that is my private property, however, then they can regard it as 
evidence o f the efficacy of my plans and purposes. They thus have reason

r 50to recognize me as a free person.

Hegel’s self-development claim is the claim that by perceiving his independence 

through seeing the effects of his actions on the world, an individual develops his 

personality. As Patten puts it “ [t]o come to think of oneself as free, and to sustain this self- 

understanding, one needs to receive some kind of objective confirmation from one’s 

surroundings of one’s free and independent agency.” ^' Waldron characterises private 

property in Hegel’s theory of development as a mechanism for encouraging individual 

foresight and discipline. Private property forces individuals to focus carefully on their 

actions, as the reflection of their wills in the external world has permanent effects. Actions 

in the present may affect or constrain actions in the future because an object takes on the 

will of the person at a point in time and is affected permanently by that exercise of will.

In order to facilitate such self-development, all that is required is that an individual 

possess some property privately, prompting Hegel to comment “[w]hat and how much I

D udley K now les, H egel an d  the P hilosophy o f  R ight (Routledge, 2002), at 116.
D udley K now les, “H egel on Property and Personality” (1983) 33 The P h ilosoph ica l Q u arterly  45, at 57.
Patten, note 30, at 161. He contends “[a] social world that lacks the institution o f  private property could not 

be one in w hich individual personality is able to develop and flourish because it could not be a com m unity o f  
mutual recognition.” H ow ever he concludes that H egel’s justification o f private property is ultim ately 
unconvincing, because a society  could conceivably have a system  o f  co llective  ownership that allocated  
enough property to allow  for mutual recognition. Ibid, at 162.

Ibid, at 149.
Waldron, note 7, at 372-374 . Patten criticises this interpretation o f  H egel's theory, on the basis that 

possession  o f property is neither necessary or sufficient to establish the kind o f self-d iscip line envisaged by 
Waldron. Patten, note 30  at 141-142. Alain Pottage argues," ...the em bodim ent o f  a w ill in an external object 
is not (once the institution o f  private property is in place) constitutive o f  personality; rather, such an 
em bodim ent should be seen as an exercise  o f  personality. What is essential to the m aintenance o f  personality  
is that on e’s w ill, once it has been em bodied, should be recognised and respected.” Alain Pottage, “Property: 
Re-Appropriating H egel” (1990) 53 M od L Rev  259, at 266.
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possess, therefore, is a matter of indifference so far as rights are concerned.” As 

Raymond Plant explains, “ [t]he person requires property in order to develop the powers of 

his mind but the mind does not require this property as opposed to that, for if it did the 

development of self-consciousness would depend upon and be tied to the particularity of 

nature.” "̂* Consequently, the distribution of property within society can be unequal without 

undermining Hegel’s self-development c la im .H o w e v e r , according to Patten, Hegel’s 

theory of property provides that “ ...having at least a minimal amount of private property is 

essential to the development and maintenance of the capacities and self-understandings 

that make up free personality.”^̂  Waldron goes further and contends that Hegel’s theoiy 

logically requires that all individuals must own significant property capable of meeting 

their economic needs, in order to develop a stable will.^^

The “Personhood Perspective”
More recently, Margaret-Jane Radin has developed a theory of property that also draws on 

connections between private ownership and personal development, focusing primarily on 

the delineation of property rights rather than on their justification. Her theory is based on a 

“personhood perspective”, which she describes as meaning, “ ...to  achieve proper self

development -  to be a person -  an individual needs some control over resources in the 

external environment.” *̂ Radin understands personhood as having three overlapping facets; 

freedom, identity and contextuality. She explains these aspects as follows:

[t]he freedom aspect of personhood focuses on will, or the power to 
choose for oneself. In order to be autonomous individuals, we must at 
least be able to act for ourselves through free will in relation to the 
environment of things and other people. The identity aspect of 
personhood focuses on the integrity and continuity of the self required for 
individuation. In order to have a unique individual identity, we must have 
selves that are integrated and continuous over time. The contextuality

Para. 49, at 44. Richard Teichgraeber contends it is the attem pt  to p ossess property that is crucial to se lf
developm ent. Richard Teichgraeber, “H egel on Property and Poverty” (1977) 38 Journal o f  the H istory  o f  
Ideas  47 , at 54-56.

Raym ond Plant, H egel  (U nw in Brothers Ltd., 1973), at 155.
H egel argues in the A dditions, “ [o ]f course men are equal, but only qua  persons, that is, with respect only  

to the source from w hich possession springs; the inference from this is that everyone must have property. 
H ence, if  you w ish to talk o f  equality, it is this equality which you must have in view . But this equality is 
som ething apart from the fixing o f  particular amounts, from the question o f  how much I won. From this point 
o f v iew  it is false to maintain that justice requires everyone’s property to be equal, since it requires only that 
everyone shall ow n property.” Para. 29, at 237.

Patten, note 30, at 140.
Waldron, note 7, at 385.
Radin, note 45, at 35.
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aspect of personhood focuses on the necessity of self-constitution in 
relation to the environment of things and other people. In order to be 
differentiated human persons, unique individuals, we must have 
relationships with the social and natural world.

In relation to property, Radin notes that most people own certain things that they 

feel are bound up with their personalities, such as houses, wedding rings and heirlooms, 

and suggests, “ [t]hese objects are closely bound up with personhood because they are part 

of the way we constitute ourselves as continuing personal entities in the world.”^̂  The 

degree of connection that a person has to specific objects is assessed by considering 

whether the loss of the object “ ...causes pain that cannot be relieved by the object’s 

replacement.” ^' This kind of property can be contrasted with property that is held 

“ ...purely for instrumental reasons” such as money, commercial property, and generally 

property that is held in order to perform some service.^" Radin classifies property that is 

bound up with a person as “personal property” and property that is held for instrumental 

purposes as “fungible property.

Possession of personal property is characterised by Radin as integral to human 

individuality and self-constitution;

In human life as we know it, self-constitution can include connectedness 
with things in the world; with a home, for example. Not everything we 
might be thus connected with in the world can be property, but some 
such things can be property. When an item of property is involved with 
self-constitution in this way, it is no longer wholly “outside” the self, in 
the world separate from the person; but neither is it wholly “inside” the 
self, indistinguishable from the attributes of the person. Thus certain 
categories of property can bridge the gap, or blur the boundary, between

Margaret Jane Radin, “M arket-Inalienability” (1986-1987) 100 H a r L R ev  1849, at 1904. Radin argues that 
a certain level o f  stability in one’s environm ent is important to self-developm ent and self-m aintenance, since 
i f  everything was always in flux, it w ould be difficult to have a sense o f se lf or o f o n e ’s actions in the world. 
On the other hand, flexib ility  is also crucial, since the inability to change one’s environm ent through actions 
and thoughts w ould preclude self-growth. C onsequently, “[fjor appropriate self-constitution, both strong 
attachment to context and strong possib ilities for detachm ent from context are needed.” Margaret Jane Radin, 
“The Colin Ruagh Thom as O 'Fallon M emorial Lecture on Reconsidering Personhood” (1995) 74 O r L Rev  
423 , at 429-430.

Radin, note 45, at 36. This idea is frequently em ployed to explain the connections between individuals and 
their hom es. For instance, J. Pallasmaa says that through a process o f  self-identity, on e’s hom e becom es “ ...a  
collection  and concretization o f  personal im ages o f  protection and intimacy, which help one recognise and 
remember w ho one is ,” J. Pallasmaa, “Identity, Intim acy, and D om icile  -  N otes on the Phenom enology of  
H om e” in D . Benjam in ed.. The H om e: Words, In terpretations, M eanings, an d  E nvironm ents (Ashgate, 
1995), at 135. Sim ilarly, H. Dittmar describes hom e as an “identity shell”, and suggests that hom es 
“ ...provid e autonom y and a space to develop an identity, and they are ‘cultivators', and sym bols o f  the se lf.” 
H. Dittmar, The Social P sych ology o f  M ateria l P ossession s  (Harvester W heatsheaf, 1992), at 113.

Radin, note 45, at 37
Ibid.

“  Ibid.
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the self and the world, between what is inside and what is outside, 
between what is subject and what is object.^"^

Personal property is the category of property that performs this bridging function. 

Consequently, Radin argues for “broad liberty” with respect to personal property. 

However, she acknowledges that excessive or wrongful investment of oneself in property 

is not in the interests of personhood, and so some criteria for identifying justifiable 

relations to external objects are required.®^ While originally Radin referred to the need to 

identify “objective criteria” in “moral consensus” to draw such distinctions, she moved 

away from that view over time.^^ The source she ultimately identified for such criteria of 

human flourishing was society’s cultural commitments.^*

Radin’s theory of personhood diverges from Hegel’s theory in a number of respects. 

Hegel treats possession of property as one of a number of aspects of the process whereby 

an individual develops from a state of abstract autonomy to becoming a fully developed 

individual within the family and the State. In contrast, Radin conceives of the individual as 

already developed.®^ In addition, while Radin emphasises the importance of secure 

possession of personal property for individual personhood, Hegel focuses on the process of 

owning property, rather than on the continued possession of any particular property. Radin 

characterised Hegel’s theory as a “suggestive text” for her personhood perspective, rather 

than as the basis for her theory, which she positioned relative to Hegel’s thinking as 

follows:

The notion that external objects can become bound up with personhood 
reflects a philosophical view of personhood. In this view persons are not 
merely abstract disembodied rational units, but rather concrete selves 
whose situation in an environment of objects and other persons is 
constitutive. That is, on this view the external world is integral to 
personhood. The view is perhaps neo-Hegelian in that it calls to mind 
Hegel’s theory that putting the will into an external object takes the 
person from abstract to actual. But it blurs or bridges the subject/object 
dichotomy in a way I believe Hegel did not. It is also related to the view, 
espoused by a number of writers on personal identity, that what is 
important to personhood is a continuity of memory and anticipation, or a

Radin, note 59, at 426.
Radin, note 45, at 37.

“  Ibid, at 38.
She acknow ledged her change in view  in R ein terpreting P roperty, ibid, at 4-5, referring in particular to the 

idea o f  identifying justifiable connections with property by reference to “ ...shared understandings that are, 
for now , too entrenched to be revisable by individuals, and are experienced by individuals as com ing from  
outside them selves.” Ibid, at 5.

Radin, note 59, at 427.
Radin, note 45, at 45-46.
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continuing character structure encompassing future projects or plans, as 
well as past events and feelings. The way this view generates the 
category of personal property is through the notion of the central 
importance of certain object relations in maintaining the kinds of

70continuity related to personhood.

Radin uses her “personhood perspective” to set up and justify a “personhood 

dichotomy”, which she describes as follows:

A general justification of property entitlements in terms of their 
relationship to personhood could hold that the rights that come within the 
general justification form a continuum from fungible to personal. It then 
might hold that those rights near one end of the continuum -  fungible 
property rights -  can be overridden in some cases in which those near the 
other -  personal property rights -  cannot be. This is to argue not that 
fungible property rights are unrelated to personhood, but simply that 
distinctions are sometimes warranted depending upon the character or 
strength of the connection. Thus the personhood perspective generates a 
hierarchy of entitlements; The more closely connected with personhood, 
the stronger the entitlement.’ '

The personhood dichotomy focuses on subjective relationships between holders and 

objects, meaning the same piece of property can merit different levels of protection when 

held by different individuals.’  ̂ In addition, property can become personal over time 

without changing h a n d s . R a d i n  suggests that interferences with personal property, such 

as for example compulsory acquisition of private homes, should be subject to heightened 

scrutiny by courts.’"' It is clearly not the case, contrary to Benjamin Barros’ assertion, that 

such a spectrum of protection necessarily trivialises individual rights over fungible 

property.’  ̂Radin argues that such property should be protected, but should not receive the 

same heightened protection as personal property. This distinction in protection flows

Ibid, at 81 -82. She acknow ledged in hindsight that she should in her earlier work perhaps have made more 
reference to Kant, and less to H egel. Ibid, at 7-8. Cf, C .Edwin Baker, in “Property and its Relation to 
Constitutionally Protected Liberty” (1986) 134 U P a L R ev  741, at 746-747.

Radin, note 45, at 53. Radin usefu lly  draws an analogy to First Am endm ent law in the US to explain the 
justification for affording differential leve ls o f protection to personal property and fungible property; “[j]ust 
as speech directly related to political struggle seem s closer to the interest the First Am endm ent clearly  
recognizes and protects, so only a sub-category o f everything w e think of as property seem s directly  
connected to the interest in personal autonom y and self-developm ent that forms the core o f  the ideo logy  o f  
property. Property that is personal in the sense o f  being justifiably bound up with the se lf and its individuality  
deserves, and in our system  often receives, a higher level o f respect and protection than property that is not.” 
Ibid, at 104.

Radin g ives this exam ple: “[t]he wedding ring is fungible to the artisan w ho made it and now holds it for 
exchange even though it is property resting on the artisan's ow n labour.” In contrast, wedding rings would be 
considered personal to those who possess them fo llow in g  a wedding. Ibid, at 54.

A s Radin notes “ [pjeople and things becom e intertwined gradually.” Ibid.
Ibid, at 66.
D Benjamin Barros, “H om e as a Legal Concept” (2006) Santa C lara L R ev  255, at 282.
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naturally from the different functions of the two forms of property in issue. Fungible 

property is by definition exchangeable, and so an owner requires secure possession of its 

value, whereas continued possession of personal property is usually what is important to an 

owner7^

Property and Expectations
Stemming primarily from the writing of Jeremy Bentham is the idea that property rights 

must protect expectations created by law in order to create incentives for productive 

activity. Bentham seeks to preserve the fruits of m en’s labour, not as a “just reward”, but 

as a legal entitlement. The anticipation of such reward enables men to plan and work for 

their futures:

This presentiment, which has so marked an influence upon the fate of 
man, is called expectation. It is hence that we have the power of forming 
a general plan of conduct; it is hence that the successive instants which 
compose the duration of life are not like isolated and independent points, 
but become continuous parts of a whole. Expectation is a chain which 
unites our present existence to our future existence, and which passes 
beyond us to the generation which is to follow.

He stresses that men suffer disappointment where they lose something they foresaw having 

in the future.^^

This fact of human nature creates a need for a “principle of security,” according to 

which, “ ...events, so far as they depend upon laws, should conform to the expectations 

which law itself has created.” Bentham argues that this creates an obligation for 

legislators to ensure stability of expectation and to protect against future as well as present 

losses of owned property. He says, “[a]s regards property, security consists in receiving no 

check, no shock, no derangement to the expectation founded on the laws, of enjoying such

Following a review of psychological findings on attachments to the home, Barros concluded that while 
some aspects of an individual’s attachment to a home are movable values (such as the existence of a zone of 
privacy and freedom and the sense of ownership and value attached to the home), “ ...m any of the important 
psychological ties to the home, such as feelings of rootedness, permanence, and belonging in the community, 
are not movable.” Ibid, at 281.

All references are to Jeremy Bentham, Principles o f  the Civil Code, taken from Bentham’s The Theory o f 
Legislation  (Kegan Paul, Trench, Trubner and Co. Ltd., 1931). The page references are to the reprint o f this 
edition of Bentham’s theory in CB MacPherson ed. Property: Mainstream and Critical Positions (Blackwell 
1978) beginning at 41. Ibid, at 50 (emphasis in original.)

Ibid, at 51 (emphasis in original.)
C /R yan, note 23, at 98, and DA Farber, “Towards a New Legal Realism” (2001) 68 U Chi L Rev 279, at 

285.
Bentham, note 77, at 51.
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and such a portion of good. The legislator owes the greatest respect to this expectation 

which he has himself produced.”*' Therefore, for example, when an individual invests on 

foot of particular legal arrangements, the expectations created by those arrangements 

should be respected.

Bentham’s understanding of the nature of the harm suffered by individuals 

disappointed in their expectations overlaps with many of the considerations emphasised by 

Radin. He says:

Everything which I possess, or to which I have a title, I consider in my 
own mind as destined always to belong to me. I make it the basis of my 
expectations, and of the hopes of those dependent upon me; and I form 
my plan of life accordingly. Every part of my property may have, in my 
estimation, besides its intrinsic value, a value of affection -  as an 
inheritance from my ancestors, as the reward of my own labour, or as the 
future dependence of my children. Everything about it represents to my 
eye that part of myself which I have put into it -  those cares, that industry, 
that economy which denied itself present pleasures to make provision for 
the future. Thus our property becomes a part of our being, and cannot be 
torn from us without rending us to the quick.*“

Drawing on this theme, PJ Kelly connects Bentham’s protection of expectations to 

personality development, saying:

[t]he individual’s choice of goals and projects, or of second-order desires 
about future desires, involves the projection of a conception of the self 
into the future. The ability to make this projection is a necessary 
condition of personal continuity and coherence. Expectation, therefore, 
provides a framework within which an individual builds up a sense of 
personality within the context of social action, for it connects us with 
other people, particularly those closely connected to us, and to future 
generations.*^

In contrast, Ryan argues that although Bentham acknowledges that individuals may see 

themselves reflected in their property, “ ...this personal attachment is neither built into 

Bentham’s account of the concept of property nor taken as a starting point in the 

explication and justification of private property.

The practical consequence of Bentham’s understanding of the importance of 

preserving expectations is conservative. As Barnes notes, it involves “ ...the protection of

Ibid, at 52.
Ibid, at 54.
PJ K elly, U tilitarian ism  and D istribu tive  Justice  (O U P, 1990), at 87. C f ibid, at 159-161. 
Ryan, note 23, at 110.
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the socio-economic status quo, whatever this may be, by the priority of security (of 

expectation) over any existing or future need for a more equal distribution of property.”*̂  

Moreover, for Bentham, the right to property is exhausted by the protection for 

expectations afforded by law. As he famously stated, “ [pjroperty and law are born together, 

and die together. Before laws were made there was no property; take away laws, and 

property ceases.” *̂  From this perspective, the right to private property is the right to 

respect for legally established expectations, and nothing more.

Property, Privacy and Independence
A connection can be identified between the protection of private property and the 

promotion of individual privacy and independence within society. Property is regarded as 

securing a private sphere within which the individual can act autonomously. Furthermore, 

it is recognised as a means of affording individuals security over the things required to 

meet their material needs, and consequently as endowing them with independence. The 

latter function of private property leads some theorists to argue that it empowers 

individuals to participate effectively in social and political life, thereby enhancing the 

democratic system.

Property as Private Sphere
One strand of academic thinking emphasises property’s function as a bulwark between the 

public and private spheres that protects individual autonomy. For example, Charles Reich 

argues that property creates a sphere within which the State must justify any interference 

with an individual’s activities, and as such it “...performs the function of maintaining 

independence, dignity and pluralism in society by creating zones within which the majority
0 7

has to yield to the owner.” Benjamin Barros says that such spheres “ ...prom ote the 

ability of individuals to make basic life choices for themselves by creating physical spaces 

where they can engage in behaviour frowned on by the rest of the community and where 

they can withdraw if they want to be alone or to interact only with people of their 

choice.”**

Barnes, note 18, at 40.
Bentham, note 77, at 52.
Charles Reich, “The New Property” (1964) 73 Yale L J 733, at 771.

** D. Benjamin Barros, “Property and Freedom” (2009) 4 NYU J L. & Liberty 36, at 47. C/, Waldron, note 7, 
at 295-296.
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Privacy emerges as a particularly important value secured by the protection of 

private property in the context of the home, a paradigmatic private sphere. Hannah Arendt 

argues that privacy within one’s home is necessary to enable meaningful participation in 

the public sphere:

...the four walls of one’s private property offer the only reliable hiding 
place from the common public world, not only from everything that goes 
on in it but also from its very publicity, from being seen and being heard.
A life spent entirely in public, in the presence of others, becomes, as we 
would say, shallow. While it retains its visibility, it loses the quality of 
rising into sight from some darker ground which must remain hidden if it 
is not to lose its depth in a very real, non-subjective sense. The only 
efficient way to guarantee the darkness of what needs to be hidden 
against the light of publicity is private property, a privately owned place 
to hide in.*^

Both Reich and Arendt are led by their focus on the privacy-promoting function of 

property to distinguish between property and w e a lth .P ro p e rty  secures an individual’s 

private sphere and prevents his effacement by public life, while, as Penner puts it, 

“ [w]ealth is merely economic power, undifferentiated and unrealised.”^'

Property and Independence
A related strand of argument connects property to independence, valued not as a means of 

individual separation from the public sphere, but as a means of empowering individuals to 

participate effectively in that sphere. Waldron notes, “[i]f a man owns the resources he 

needs, then he depends for his use of them on the say-so of no one but himself, and so
92material necessity is unlikely to be transformed into moral or political dependence.” 

Consequently, individuals can speak and act freely, and can exercise independent judgment

Hannah Arendt, The Human C ondition , (2"“* edn. University o f  C hicago Press, 1998), at 71. A s Kim D ovey  
argues: “[h]om e is a place o f security within an insecure world, a place o f  certainty within doubt, a familiar 
place in a strange world, a sacred place in a profane world. It is a place o f  autonom y and power in an 
increasingly heteronom ous world where others make the rules.” K im  D ovey, H om e an d  H om elessness, in I 
Altm an and CM Werner eds.. H om e Environm ents (Plenum  Press, 1985), at 46. Sim ilarly Laura Underkuffler 
argues, “[p]roperty as an assertion o f  se lf and control o f  on e’s environm ent provides human beings with a 
place o f deep psychological refuge. W ith its concreteness and its unfailing assurances, property prom ises to 
protect us from change and from our fear that w e w ill leave no evidence o f  our passage through this w orld.” 
Laura S. Underkuffler, The Idea o f  P roperty: Its M eaning and P o w er  (O UP, 2003), at 1. Underkuffler’s 
com m ents demonstrate that the privacy rationale for private property c losely  interacts with the 
personality/personal developm ent justification.

Reich, note 87, at 739, and Arendt, note 89, at 61.
Penner, note 28, at 271.
Waldron, note 7, at 301.

25



on political issues, thereby contributing to and improving the democratic system. 

Property gives individuals, as Frank Michelman terms it, “social and political 

competence.” "̂' On this basis Cass Sunstein argues, “[t]he right to constitutional protection 

of private property has a strong democratic justification: If people’s holdings are subject to 

ongoing governmental adjustment, people cannot have the security and independence that 

the status of citizenship requires.” Thus some (undefined) level of secure private 

possession of property is regarded as a vital ingredient in developing a society of free 

thinking and acting individuals within which a democratic system can flourish.

These connections between property, independence and the enhancement of 

democracy can be further related to theories of “property as propriety,” which conceive of 

property as a means of preserving proper social order. Carol Rose has developed this line 

of thought, according to which the purpose of property is “ ...to  accord to each person or 

entity what is “proper" or "appropriate" to him or her...A nd what is "proper" or 

appropriate, on this vision of property, is that which is needed to keep good order in the 

commonwealth or body politic.”^̂  From this perspective, property is a tool that can be used 

to bring about the desired vision of communal life in any society. It is constitutive of the 

social and political structure of a State.

The understanding of “property as propriety” is particularly identifiable in 

American civic-republican theories of property as a source of social and political 

empowerment. William Simon identifies “ ...propertied independence -  civic competence 

grounded in ownership of capital” as the key tenet of republican political economy. 

Property was not protected to secure a private sphere for individuals, but rather to ensure

”  This idea was also voiced by John S. Mill, who argued “[t]hose whose bread is already secured, and who 
desire no favours from men in power, or from bodies o f men, or from the public, have nothing to fear from 
the open avowal of opinions but to be ill-thought of and ill-spoken of.” John S. Mill, On Liberty (Bobbs 
Merrill, 1956), at 39.

Frank I. Michelman, “Property as a Constitutional Right” (1981) 38 Wash & Lee L Rev 1097, at 1102. 
Elsewhere he suggests that property is “ ...an indispensable ingredient in the constitution of the individual as 
a participant in the life of the society, including not least the society's processes for collectively regulating the 
conditions o f an ineluctably social existence.” Frank I. Michelman, “Mr Justice Brennan: A Property 
Teacher’s Appreciation” (1980) 15 Harv CR-CL LRev 296, at 304. Similarly, Laura Underkuffler notes “[i]t 
is because of physical property (our place of residence) that we are entitled to vote, to participate in state or 
local governance, and to exercise all o f the rights and privileges of citizenship. It is through the places that 
we live that we have social networks, economic means, and (generally) any hope o f political influence...In  
short, the ability to possess physical property and the ability to participate in the political process are linked 
deeply and irrevocably.” Laura S. Underkuffler, “Kelo's Moral Failure” (2007) 15 William & M ary Bill Rts J 
377, at 383-384.

Cass Sunstein, Designing Democracy -  What Constitutions Do (OUP 2001), at 223.
Carol M. Rose, Property and Persuasion  (Westview Press, 1994), at 58. C/Joseph W. Singer, “Democratic 

Estates: Property Law in a Free and Democratic Society” (2009) Cornell L Rev 1009, at 1035.
William H. Simon, “Social-Republican Property” (1991) 38 UCLA L Rev 1335, at 1340.
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they were sufficiently independent, engaged, and concerned with the public interest, to be 

effective actors in the political s y s t e m . A s  Michelman notes, “[mjaterial security was 

thought necessary to ensure the authenticity and reliability of one’s politically expressed 

judgm ent regarding what course of policy would best conduce to the rights and other 

interests of the governed.” Gregory Alexander develops this understanding of the 

function of private property as follows;

A mainstay of the republican ideology held that a stable polity, and with 
it a stable institution of property, was the central device for creating a 
political and social order in which individuals could and would pursue 
the public good. The function of property was to anchor individual 
independence so that virtuous citizens were free to pursue the common 
good. Within the republican vision, property served to maintain the 
appropriate social and political order, rather than to create individual 
wealth for its own sake.'‘̂ °

These related theories indicate that the institution of private ownership can secure 

privacy and material independence for individuals and thereby shape the structure and 

quality of the political order in which it operates. A more recent trend in property theory 

focusing on property’s role in determining social relations also reflects this sensibility and 

uses it to argue that property is a tool for attaining human flourishing in communal life.

Property, Social Relations, and Obligations
Social obligation and social relations theories of property overlap with the theory of 

“property as propriety” insofar as they characterise property as constitutive of social 

relations. Consequently, they focus on setting property in its social context and on shaping 

its contours by reference to that context, often through the recognition of obligations or 

duties attendant upon ownership. To that end, they generally determine the meaning of 

ownership in light of its effects on the rights of other owners and other rights-holders more 

generally, contending that the very concept of property must take account of the interests

See eg  Gregory S. A lexander, “Tim e and Property in the Am erican Republican Legal Culture” (1991) 66  
N Y U  L R ev  273, at 287, W illiam  Treanor, “The O rigins and Original S ign ificance o f the Just Com pensation  
Clause o f the Fifth A m endm ent” (1985) 94  Yale L J  694, at 699.

Frank I. M ichelm an, “P ossession vs Distribution in the Constitutional Idea o f Property,” (1987) 72  Iow a L 
R ev  1319, at 1329. C /F ran k  M ichelm an, “Tutelary Jurisprudence and Constitutional Property”, in E Paul 
and H D ickm an eds, L iberty, P roperty  and the Future o f  C onstitu tional D evelopm en t (SU N Y  Press, 1990) 
127, at 128.

A lexander, note 98, at 284. C /D rew  R. M cC oy, The E lusive R epublic: P o litica l E conom y in Jeffersonian  
A m erica  (U niversity o f  North Carolina Press, 1980), at 68, Joan W illiam s, “The Rhetoric o f  Property” (1998) 
183 Iow a L Rev  277, at 317.
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of the broader community as well as the protected owner. While property rights exist and 

are worthy of protection, they cannot confer powers on owners that impede the ability of 

other individuals to live in a secure and dignified way in society. Therefore, their scope 

and meaning is contingent on their broader impact on social relations, and in particular, on 

vulnerable members of a community. Ownership does not mean absolute freedom within a 

bounded sphere or over particular things, because the protection of the property rights of 

some necessarily involves the exclusion of others from available material resources, 

thereby disempowering certain individuals within society.

“Progressive Property”
The development of theories of property that address the social impacts of private property

has crystallised in recent years into a cohesive movement or school of thought about

property captured by the recent “Statement of Progressive Property” published under the

joint names of four eminent scholars in the area. It sets out the key tenets of that

understanding of property.

Briefly summarised, those principles are that property should be recognised as an

idea and an institution, rather than simply being understood as a guarantee of individual

control over resources. Attention should be paid to the social relations shaped by property,

and to the values it serves. Those values should be recognised as “plural and

incommensurable,” and as capable of generating individual obligations relevant to

judgments about the interests that should be recognised in law as property entitlements.

The values in question include life, human flourishing, the protection of physical security,

the ability to acquire knowledge and make choices, control over one’s life, wealth,

happiness, “ ...and other aspects of individual and social well-being.” ’®̂

The pursuit of these values through property is said to implicate “ ...m oral and

political conceptions of just social relationships, just distribution, and democracy,” and to 
1

require virtue. Rational choices amongst values based on reasoned, contextual 

deliberation are required, drawing upon “ ...critical judgment, tradition, experience, and 

discernment.” Finally, given the necessarily empowering effect of possession of property, 

the progressive view on property argues that property laws should facilitate all individuals

Gregory S. Alexander, Eduardo M. Penalver, Joseph William Singer, Laura S. Underkuffler, “A 
Statement o f Progressive Property” (2009) 94 Cornell L Rev 743.

Ibid, at 743.
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in acquiring the resources needed for full social and political participation and more 

broadly, should “ ...establish the framework for a kind of social life appropriate to a free 

and democratic society.”

Human Flourishing within Community Life
Certain social obligation theorists have argued that the institution of property is properly 

understood as grounded in, and shaped by, a broader project of facilitating human 

flourishing in the context of collective social life. On this understanding, ownership of 

property entails obligations that are necessary to enable such a community to develop.

For example, Alexander argues for an understanding of property rights based on an 

Aristotelian conception of human flourishing, according to which life within a community 

of social relations is necessary, as well as “ ...the capacity to make meaningful choices 

among alternative life horizons, to discern the salient differences among them, and to 

deliberate deeply about what is valuable within those available alternatives.” "’̂  He argues 

for a social obligation norm in property law that will enable such flourishing within a 

community. Alexander concludes that owners’ interests can justifiably be curtailed 

“ ...on  the basis of cultivating the conditions necessary for members of our community to 

live well-lived lives and to promote just social relations, where justice means something 

more that simply aggregate wealth-maximization.” '®’

Eduardo Penalver also proposes the adoption of a social-obligation approach to
I O Rland-use and property law that is rooted in the Aristotelian tradition of virtue ethics. 

Peiialver defines virtues as “ ...acquired, stable dispositions to engage in certain 

characteristic modes of behaviour that are conducive to human flourishing.” '®̂  He argues 

that in order to protect those in society who could be adversely affected by the decisions of 

private owners concerning land-use, collective decisions should be made where such 

decisions are likely to be more morally correct than individual decisions. He suggests that

Ibid,  at 744.
Gregory S. Alexander, “The Social-O bligation Norm  in Am erican Property Law” (2009) 94 Cornell L Rev  

745 , at 761-762 . He contrasts this understanding o f  social obligation in property law  with the “strikingly 
thin” traditional liberal restriction on owners com m itting nuisance. Ibid,  at 753.

Ibid,  at 767-8 . A lexander contends, “ ...a n  owner is m orally obligated to provide to the society o f which  
the individual is a m ember those benefits that the society  reasonably regards as necessary for human 
flourishing.” Ibid,  at 774. This obligation is lim ited by the autonom y interests o f the owner, which w ill 
prevail if  they are w eightier than the interests im plicated by the social obligation norm. Ibid,  at 815.

Ibid, at &\9.
Eduardo Penalver, “Land Virtues” (2009) 94 Cornell  L Rev  821.
Ibid, at 864.
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such decisions should induce and encourage owners to act virtuously of their own accord, 

as well as helping “ ...to  clarify social obligations and coordinate collective virtuous 

actions.” "®

Developing the notion of virtuous conduct in relation to land-use, Penalver draws

upon St Thomas Aquinas’ theory of property.” ’ He proceeds from the basic premise that

any society seeking to promote human flourishing will want to ensure that its resources are

efficiently used in order to generate necessary material wealth to facilitate such flourishing.

Consequently, private ownership can be treated as a means of incentivising individuals to

develop their land productively. In support, he cites St Thomas’ instrumental justification

of private possession of property as a means of ensuring the fruitful development of the

earth’s resources to sustain all men. Peiialver also invokes St Thomas’ distinction between

the general right of men to use property to sustain themselves, and their more limited right

to appropriate property subject to the general use-right, which he says demonstrates that
1 1 2

industry is not the only virtue promoted by private property.

Curiously, however, Penalver does not draw upon St Thomas’ teaching in 

developing his theory of the virtue of justice as related to property. It is this virtue that 

most clearly entails social obligations for owners, and Peiialver could be quoting directly 

from St Thomas when he says, “[bjecause the system of private property as a whole is 

established in order to facilitate the ability of members of the community to flourish, 

owners’ rights are qualified by an obligation to share from their surplus property with those 

who need them in order to satisfy more fundamental needs.” ' However, for Penalver, the 

social obligation entailed by ownership is not narrowly determined by the material needs 

of others, but rather is more broadly determined by the concept of human flourishing.'

Writing together, Alexander and Peiialver have further developed the understanding 

of community and human flourishing that underpins their theory of property, building on 

Aristotle’s idea that humans are social and political beings and as such, are necessarily 

interdependent."^ They draw on the capabilities approach to human flourishing developed 

by Amartya Sen and Martha Nussbaum, according to which a well-lived life is one that

Ibid, at 871-872.
C/Chapter 2, at 75-76.
Penalver, note 108, at 879.
Ibid, at 880.
See ibid, at 882.
Gregory S. Alexander and Eduardo Penalver, “Properties o f Community”, (2009) 10 Theoretical Inq L 

127, at 134.
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conforms to certain objectively valuable patterns, or “functionings.” "^ Alexander and 

Penalver argue that property institutions and distributions, and in particular the rights 

involved in ownership in different contexts, should be judged on whether and to what 

extent they facilitate individuals in living w e ll.'’’ The mutual dependence entailed by 

community requires individuals to assume obligations, subject always to the need to ensure 

that discrete groups in society are not subject to repeated and disproportionate demands for 

sacrifice in the interests of the community at large."* The role of the State is to enforce 

such obligations through redistributions of property designed to enable the poor to develop 

the capabilities required for human flourishing."^

The ‘‘Democratic Model” o f Property
Joseph Singer, another of the signatories of the “Statement of Progressive Property”, has 

expressed sympathy with Alexander and Penalver’s “human flourishing” approach. He 

regards it as particularly appealing because it asks us “ ...to  think about the legitimate 

contours of the social relationships within which human needs are defined and satisfied” ,
I ”̂0which is a key focus of Singer’s own work. ‘

Singer’s theory of property proceeds from the basic premise that “owners have 

obligations as well as rights.’’^ '̂ Those obligations are owed to other owners, as well as to 

non-owners, and they require owners to share their property with non-owners and to use 

their property in a manner that is compatible with facilitating the entry of non-owners into 

the property s y s t e m . S i n g e r  characterises the traditional model of ownership, according 

to which “ ...ownership is the ability to do what you like with your own, without having to 

account to anyone for your actions”, as unduly a b s o l u t i s t . H e  rejects the traditional 

opposition or conflict identified between private property rights entailing absolute control 

and countervailing collective concerns:

Rather than asking whether owners are legitimately subject to regulation 
in the public interest, it is often more appropriate to ask which set of rules

Ibid, at 136. For more on the relationship between Sen’s thinking, property, and freedom, see Jedediah 
Purdy, “A Freedom-Promoting Approach to Property; A Renewed Tradition for New Debates” (2005) 72 U 
Chi L Rev 1237.
"''ibid.
" U b id , at 144,

Ibid, at 146-148.
Singer, note 96, at 1046.
Joseph W. Singer, Entitlement: The Paradoxes o f  Property (Yale University Press, 2000), at 16.
Ibid, at 18.
Ibid, at 29.
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will produce results that best satisfy human needs and desires and that 
best promote a free society that treats its members with fairness, respect, 
justice, and common decency.

According to this view, the vision for social life within a State should control the shape of 

the institution of private ownership, rather than simply providing the basis for restrictions 

on property rights. Property rights should not be conceived of as having protected content 

that is presumptively unaffected by collective considerations, but instead as internalising 

such considerations. For Singer, the dialectic between individual and public interests is in 

determining the meaning and scope of property itself, rather than in identifying permissible 

limitations on property rights.

On the basis of this understanding of property. Singer rejects the “ownership 

model”, which emphasises the presumptively absolute power of owners over their property, 

in favour of an “entidement model” of property, saying “ [pjroperty law is about 

entitlements and obligations, which shape the contours o f  social r e l a t i o n s . \ ] n d e , r  the 

entidement model, the demands of society on property form part of the concept of property 

itself rather than operating as external limits on a set of pre-determined rights. The very 

recognition of property rights is made contingent on the impact that such recognition 

would have on the rights of o t h e r . P r o p e r t y  rights have social consequences and entail 

obligations, which may be owed by owners to non-owners as well as by non-owners to
127owners.

Singer correctly points out that there is no “self-executing” concept of private

property that can obviate the need for moral judgments concerning “ ...the appropriate

definition, allocation, and distribution of powers over property.” As he puts it,

“[pjroperty is not just something we protect or invade, recognize or reject; it is something
1 ^ 0we collectively construct.” “ Accordingly in his more recent work Singer has focused on 

the principles that should guide such collective judgments. He identified in his own work, 

and in the work of Alexander, Penalver, and others, a “democratic model of property” that 

aims at “ ...understanding the role that property and property law play in a free and 

democratic society that treats each person with equal concern and respect.” He

/fold, at 61.
Ibid, em phasis in original. 
Ibid, at 88.
Ibid, at 131.
Ibid, at 206-207.

'^U bid, at 215.
Singer, note 96, at 1047.
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highlights a number of analytical insights achieved by this model of property, which echo 

the “Statement of Progressive Property” outlined at the beginning of this section.

First, the democratic model characterises property law as concerned with 

“ ...relations among persons with respect to valued resources”, and requires attention to be 

paid to the effects of the exercise of legal rights on others in society and to the qualitative
13 ]character of the social relations that result from such impacts. Property owners have

what Singer terms “an obligation of attentiveness”, which requires them to consider the
1 ^ 2effects that the exercise of their property rights have on others m society.

Property is appropriately understood as a social system as well as an individual 

right under the democratic m o d e l . A n y  given set of property rules or institutions cannot 

be endorsed without considering their likely or existing systemic effect.' Furthermore, 

the democratic model accepts that property promotes various values, which in turn underlie 

both the definition of property rights and regulations of such r i g h t s . S i n g e r  suggests that 

in a free and democratic society, property will reflect the values of both autonomy and 

mobility, and of stability and change. It will ensure widespread distribution and realistic 

potential for access to ownership, and will facilitate freedom of contract within the bounds 

of minimum standards regulations. Moreover, it will reflect the obligations people have to 

one another within society.

The distinctive essence of the democratic model of property is that it “ ...focuses 

our attention on the need to make normative judgments about the appropriate contours of 

property relationships in a free and democratic society.” '^’ The construction of property 

institutions, and the scope of protection afforded to the rights created by the operation of 

such institutions, in turn impact on democracy in important respects, by empowering and 

disempowering both owners and non-owners. Property is a tool that can be used to shape 

democratic systems, provided the systemic significance of property rights and rules is 

properly grasped. As Singer puts it “ ...choices about property law are choices about social
138and political structure.”

Ibid.
Ibid, at 1048.
Ibid, at 1049.
Ibid,  at 1050. He notes “[t]he shape and quality o f  human relationships should be at the core o f  our 

concern in determ ining whether a set o f  property rights can be accepted as legitim ate in a free and democratic 
society.” Ibid.

Ibid, at 1049-1050.
'^^Ibid, at 1054-1055.

Ibid, at 1057.
Ibid, at 1059.
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This is the core insight of the social-obligation/social-relations theories of property. 

Property’s key function is to enhance social life, and as such its contours should be 

determined by the social relations and arrangements desired within any given community. 

Those collective goals are constitutive of the meaning and purpose of property itself, rather 

than operating as “public-interest” or “common-good” constraints on prior property rights 

understood to presumptively confer absolute power over owned things.

Conclusions
As this Chapter has illustrated, the protection of private property rights can be justified as 

promoting a plurality of (in many cases overlapping) individual and social values. The 

individual values themselves reflect important differences in emphasis. W hile the labour 

theory categorises private ownership as a reward and incentive for fruitful activity, the 

ideas of privacy and independence, and of personality and personhood, all reflect the 

importance of stable ownership of material resources for individual development within 

communal life.'^^ Security of expectations straddles these two loose groupings of liberal 

property theories, as it emphasises the need to respect legal entitlements in order to 

incentivise productive activity, but justifies the expectation of reward on the basis of m an’s 

need to plan and control his material environment into the future.

These distinctions are echoed in Irish constitutional property doctrine. At its heart 

is a tension between the liberal and communitarian theories of property identified in this 

Chapter and further discussed in Chapter 2. The text of the Constitution, the structure of 

the doctrine, and the theory that animates it, all reflect this dialectic. The core task facing 

judges in constitutional property rights adjudication is to strike the appropriate balance 

between these perspectives on private property, thereby realising both the individual and 

social values served by private ownership. However, inconsistency has been endemic in 

the doctrine, and the reliance on theory has been largely eclectic and unconsidered. While 

the broad distinction between liberal and communitarian values is observed, and those 

values can be identified as obliquely operative in the case-law, the doctrine belies the

Interestingly, Olivecrona interprets Locke’s theory as also concerned with individual personality and 
development. He argues, “[w]e can have a feeling of things as being so intimately connected with ourselves 
that they are part o f our very selves. Being deprived of such objects represents something more than an 
economic loss. It is experienced as an attack on the personality itself. The feeling o f unification with a 
physical thing varies according to circumstances. It is strongest with regard to things in daily use or dear to us 
for sentimental reasons. The farmer feels united to the soil on which he works. The town-dweller has a 
similar feeling for the house that is his own; something of himself sticks in that house where he has been 
living so long with his family.” Olivecrona, note 3, at 224.
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existence of any coherent theory of either the individual or social aspect of property, or of 

the relation between those two aspects.

Rather, both aspects motivate judges to curtail the consistency with which theories 

on the opposite side of the divide are applied. In that sense, the liberal and communitarian 

theories of property that are influential are mutually limiting. Additionally, in many cases 

the liberal theories considered in this Chapter point in different doctrinal directions, 

resulting in further theoretical inconsistency. In particular, the protection of property’s 

function in securing individual personality and self-development appears to require 

doctrinal developments that conflict with the dictates of the labour theory. These features 

o f Irish constitutional property doctrine will be evident throughout the analysis of case-law 

in this Thesis, but at this early juncture I will highlight some of their implications in broad 

outline in order to place the theories considered in this Chapter in their doctrinal context.

Beginning with the labour theory of property, Locke’s suggestion that individual 

effort and contribution to the value of an external thing should generate a claim to 

protection against collective demands has influenced the courts in their identification of 

property rights, but only partially and inconsistently. Some valuable economic interests 

accruing to individuals without labour are protected, reflecting the fact that personality and 

personhood perspectives on property might require an individual to have ownership of 

property necessary to his or her development even where no labour is expended.'"^® On the 

other hand, in other cases where individual effort of some kind is identifiable, but the 

activity is characterised by the courts as speculative in nature (such as, for instance, 

development), the value accruing through that activity is not strongly protected, reflecting 

a personhood or social-justice based argument against protecting property not closely 

connected with individual personality.'^' In yet other cases, the absence of individual 

labour or effort is decisive in rejecting a claim to constitutional protection for a particular 

valuable in te re s t.C o n se q u en tly , cases fall on both sides of the line of the distinction 

between labour-based and personality-based theories of property without any engagement 

with the different emphasis of the two kinds of theory.

See eg Re A rtic le  26  and the H ealth (Am endm ent) (No. 2) Bill, 2004  [2005] 1 IR 105, where the Supreme 
Court upheld the argument that the applicants had property rights entitling them to recover fees paid for 
health services they were lega lly  entitled to receive for free, em phasising the importance o f  private ownership  
to individual personality and humanity.

See Re A rticle  26 and P art V o f  the P lanning and D evelopm en t Bill, 1999  [2002] 2 IR 321, where the 
Supreme Court rejected the argument that com pensation for com pulsory acquisition o f  private property had 
to reflect the value added to the land by a grant o f  planning perm ission. C f  Chapter 4, at 162 - 167.

See eg M ah er  v M inister f o r  A gricu lture  [2000] 2 IR 139. C f  Chapter 4, at 150-160.
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Similarly, the Irish courts clearly accept that ensuring security of legally formed 

expectations is a function of the protection of private property rights.*"*  ̂However, they 

sometimes disregard it in their decisions. Reflecting a personhood perspective, the courts 

emphasise that the mere right to profit is not constitutionally protected, and that the simple 

fact of loss of value does not give rise to a constitutional claim in all cases.''*'* Lockean 

theory prompts them to distinguish (albeit inconsistently) between earned and “granted” 

economic v a l u e . A l t h o u g h  they generally reject retrospective interferences with security 

of expectations, they also refuse to recognise an absolute right of guaranteed value into the 

future. Motivated by communitarian concerns that such a guarantee would deny the 

legislature the necessary flexibility to structure the institution of private ownership in line 

with evolving social needs, they conclude that compensation is not absolutely required in 

all cases and may not have to be paid at full value.

The personality and personhood theories advanced by Hegel and Radin require 

attention to be given to the role of private ownership in individual development, and to its 

importance in preserving an individual’s sense of self within society. Radin’s personhood 

perspective suggests that the attainment of individual development through private 

ownership may require the protection of rights over particular property. The Irish courts 

have acknowledged the existence of a relationship between private ownership and 

individual personality.'"*^ In addition a hierarchy of property rights flowing from home- 

ownership down to ownership of fungible property is implicit in the doctrine, and is 

expressly recognised in one recent d e c i s i o n . H o w e v e r ,  again prompted by the social 

aspect of private ownership, the courts have not guaranteed individuals a strong right to 

secure possession of particular owned property. While their rhetoric identifies such a right, 

in practice they allow private property to be acquired by the State for any public interest 

(loosely defined).''*^

The last two sections of this Chapter shifted focus away from the individual values 

that can be attained through the protection of private property, to consider the societal

For example, the Supreme Court's decision in Re Article 26 and the Health (Amendment) (No 2) Bill 2004  
[2005] 1 IR 105 reflects a strong enforcement of legally established expectations concerning property.

See eg PMPS v Attorney General [1983] IR 355, Hempenstall v M inister fo r  the Environment [1994] 2 IR 
20. C/Chapter4, at 143, 145-149.

See eg M aher v Minister fo r  Agriculture [2000] 2 IR 139, where milk quotas were held not to be 
constitutionally protected property largely on this basis. C f  Chapter 4, at 153-156.

C/Chapter 6, at 254-264.
See Buckley v Attorney General [1950] 1 IR 67, at 82, Re Article 26 and the Health (Amendment) (No. 2) 

Bill. 2004  [2005] 1 IR 105, at 201-202.
D PP  V Barnes [2007] 3 IR 130, at 148. C/Chapter 8, at 344-349.
See eg Clinton v An Bord Pleandla [2005] lEHC 84, [2007] 4 IR 701. C/Chapter 6, at 238-245.
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impact of such protection. Crucially, property was seen to have a powerful role in 

structuring social and political relations in any given society, and in influencing the quality 

of democratic participation that can be expected from individual citizens. From a positive 

perspective, private ownership may facilitate individual independence within communal 

life, thereby safeguarding the existence of a robust polity. However, private ownership can 

also fossilise unjust social relations, and can disempower those excluded from its benefits. 

Attending to these impacts is, from a communitarian perspective, a vital consideration in 

structuring any system of private ownership.

Although the Supreme Court has recognised the right to private ownership of 

external goods as a “pillar” of the democratic system, and has held that the property rights 

of vulnerable individuals are particularly deserving of judicial protection, the courts have 

not yet addressed the doctrinal implications of that position, or sought generally to interpret 

private property rights so as to ensure and enhance their role in improving democracy. 

For instance, they have not accepted that all valuable interests and entitlements upon which 

individuals rely for their material sustenance should be capable of being protected as 

property rights.'^’ Again, this failure to adopt the doctrinal conclusions indicated by the 

theoretical position adopted appears to flow from the communitarian qualifications 

imposed on private ownership. If all forms of wealth generated by the State were 

constitutionally protected as private property, the ability of the legislature to make policy 

adjustments in the public interest might be unduly restricted.

From this overview, it is clear that ideas of social justice and social obligation have 

constrained the instantiation of liberal property theories in Irish constitutional property 

doctrine. This theme is borne out in the analysis of the case-law in the rest of this Thesis. 

At the same time, individual values have also limited the attainment of communitarian 

values. For instance, liberal ideas of fairness in the distribution of collective costs have 

been invoked in some cases to restrict the freedom of the legislature to impose burdens on 

discrete groups in the public i n t e r e s t . I n  other cases, communitarian considerations have 

won out over this liberal pull, and targeted burdens have been accepted in the public

Re A rticle  26  an d  the H ealth (Am endm ent) (No. 2) Bill, 200 4  [2005] 1 IR 105, at 202.
Reich argues that the independence and privacy prom oting functions o f  private ownership require an 

extension o f  the concept o f  property to forms o f  wealth created by governm ents upon which individuals 
depend for their sustenance. Reich, note 87,

See eg  B lake v A ttorney G enera l [1982] IR 117, and Re A rtic le  2 6  a n d  the E m ploym ent E quality  Bill, 
7996 [1997] 2 IR 321. C /Chapter 5, at 204-216.
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interest.'^^ Similarly, while ideas of social justice have been used to exclude an absolute 

right to market value compensation, the importance of security of expectation of value 

means the courts regard such compensation as ordinarily payable.'^'' As a result, the case- 

law on these issues in rife with inconsistency, as the courts alternatively opt in favour of 

liberal or communitarian values in different cases, but without explaining why the 

preferred values should win out in the particular case.

The courts have not developed a coherent social obligation or social relations 

perspective on property, but rather have allowed the legislature to define the scope of 

private property rights through deferential review of such restrictions. The communitarian 

values in Irish constitutional property doctrine are under-theorised, and judges tend to 

resort in a sporadic manner to various distinctions that are not clearly grounded in the 

Constitution to justify their decisions. The image of property that appears to influence the 

doctrine reflects individual values, and is balanced against communitarian considerations, 

meaning that property’s social aspect stands apart from, rather than being internalised 

within, the meaning of property itself.'^^

In sum, while Irish constitutional property doctrine hinges on the 

liberal/communitarian distinction drawn out in this Chapter and is influenced by both kinds 

of theories of property, each side of the theoretical divide is drawn upon in internally, and 

mutually, inconsistent ways. The quest for balance necessarily requires compromise 

between individual and social goals. However, as this Thesis will demonstrate, the courts 

have not squarely engaged with the liberal/communitarian dialectic through reasoned 

argument about the appropriate compromise to be reached in the Irish constitutional 

context. They fail to place the competing philosophical positions on property, and their 

implications for the scope of protection that should be afforded to private property rights, 

at the heart of their analysis. Instead, they engage in ends oriented adjudication that is not 

grounded in any clear conception of property that reconciles the tension between the 

individual and social aspects of private property. Rather, it reflects judicial intuitions of 

fairness in the balance between individual and collective interests, and instantiates property 

theories where they coincide with those judicial intuitions, which in turn are influenced by 

judges’ instincts concerning the value of private ownership of property. In this way, 

property theory both feeds into, and is sporadically articulated to defend, the balance

See eg Re Article 26 and Part V o f  the Planning and Development Bill, 1999 [2000] 2 IR 321, Shirley v 
AO Gorman [2006] lEHC 27, BUPA v Health Insurance Authority [2006] lEHC 431.

See Re Article 26 and Part V o f  the Planning and Development Bill, 1999 [2000] 2 IR 321.
C/Chapter 9, at 259-260.
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Chapter 2 - The Historical Development of the Private Property 

Rights Provisions in the Irish Constitution

Introduction
Constitutional protection o f private property in Ireland has varied rem arkably over time. 

Despite the inclusion o f provisions addressing private property in each o f the drafts 

proposed by the Constitution Com m ittee of 1922, the enacted Irish Free State Constitution 

did not protect private property rights. In contrast, the 1937 Constitution contains three 

provisions addressing private property.

First, private property rights are protected alongside other personal rights in Article

40.3:

1 ° The State guarantees in its laws to respect, and, as far as practicable, 
by its laws to defend and vindicate the personal rights o f the citizen.
2° The State shall, in particular, by its laws protect as best it may from 
unjust attack and, in the case o f injustice done, vindicate the life, person, 
good nam e, and property rights of every citizen.

Second, the right to private ownership and the exercise o f property rights were dealt with 

in Article 43;

1 1 °  The State acknow ledges that man, in virtue o f his rational being,
has the natural right, antecedent to positive law, to the private 
ow nership o f external goods.
2° The State accordingly guarantees to pass no law attem pting to 
abolish the right o f private ownership or the general right to 
transfer, bequeath, and inherit property.

2 1° The State recognises, however, that the exercise o f the rights
m entioned in the foregoing provisions o f this Article ought, in civil 
society, to be regulated by the principles o f social justice.
2° The State, accordingly, may as occasion requires delim it by law 
the exercise o f the said rights with a view to reconciling their 
exercise with the exigencies o f the com m on good.

Finally, private property was also addressed in the Directive Principles o f Social Policy 

contained in Article 45, which provides:

The principles o f social policy set forth in this A rticle are intended for the 
general guidance of the O ireachtas. The application o f those principles in 
the m aking o f laws shall be the care of the O ireachtas exclusively, and

40



shall not be cognisable by any court under any of the provisions of this
Constitution.

1. The State shall strive to promote the welfare of the whole people by 
securing and protecting as effectively as it may a social order in 
which justice and charity shall inform all the institutions of the 
national life.

2. The State shall, in particular, direct its policy towards securing:-

(i) That the citizens (all of whom, men and women equally, 
have the right to an adequate means of livelihood) may 
through their occupations find the means of making 
reasonable provision for their domestic needs.

(ii) That the ownership and control of the material resources of 
the community may be so distributed amongst private 
individuals and the various classes as best to subserve the 
common good.

(iii) That, especially, the operation of free competition shall not 
be allowed so to develop as to result in the concentration of 
ownership or control of essential commodities in a few 
individuals to the common detriment.

(iv) That in what pertains to the control of credit the constant 
and predominant aim shall be the welfare of the people as a 
whole.

(v) That there may be established on the land in economic 
security as many families as in the circumstances shall be 
practicable.

3 1° The State shall favour and where necessary, supplement private 
initiative in industry and commerce.

2° The State shall endeavour to secure that private enterprise shall be 
so conducted as to ensure reasonable efficiency in the production and 
distribution of goods and as to protect the public against unjust 
exploitation.

4 1° The State pledges itself to safeguard with especial care the 
economic interests of the weaker sections of the community, and, 
where necessary, to contribute to the support of the infirm, the widow, 
the orphan and the aged.

2° The State shall endeavour to ensure that the strength and health of 
workers, men and women, and the tender age of children shall not be 
abused and that citizens shall not be forced by economic necessity to 
enter avocations unsuited to their sex, age or strength.
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Part I of this Chapter considers the communitarian property rights proposals 

advanced by the members of the Constitution Committee of 1922. Part II addresses the 

evolution of Article 43 of the 1937 Constitution in the drafting process from a broad 

provision dealing with both private ownership and social policy to a narrow guarantee of 

private ownership subject to “the exigencies of the common good” and “the principles of 

social justice.” It elaborates upon the relationship between Article 43 and Article 45 of the 

Constitution in light of that evolution. Finally, in Part III the impact of Catholic social 

teaching on private property in the drafting process is assessed. The overall aim of the 

drafters that emerges was to enshrine a Catholic vision of social justice in economic life in 

the Constitution. However, various factors converged to lend Article 43 an individualistic 

bent, resulting in the adoption of a constitutional guarantee of private ownership that 

recognised the social aspects of private property, but left the detailed elaboration and 

enforcement of those aspects to the legislature.

Part I - Communitarian Conceptions of Private Property in the 
Drafting of the Constitution of the Irish Free State, 1922
The only provision in the 1922 Constitution that concerned property rights was Article 11, 

which set out the State’s rights over natural resources within the national territory. 

However, private property rights received extensive consideration during the drafting 

process. On 17 January 1922, the Provisional Government appointed a committee for the 

purpose of drafting a Constitution to be submitted to the Provisional Government for 

consideration.' The Committee proposed three complete draft constitutions (drafts A, B 

and C), signed by different members of the committee, on 7 March 1922.  ̂The three drafts, 

amongst many other issues, considered private property and its relationship with the 

interests of the common good. Drafts A and B addressed both of these questions in very 

similar terms, and accordingly they will be considered together. Draft C took a different 

approach. Its term.s are particularly significant because they were published in 1937 by 

Professor Alfred O ’Rahilly as part of his critique of the draft 1937 Constitution, and so 

informed the debate on the drafting of the present property rights guarantees.

' See National Archives of Ireland, Department of an Taoiseach File S/8953 and National Archive Boxes on 
the Constitution Committee 1922 for details o f this process. The research for this Chapter was carried out at 
the National Archives of Ireland (NAI) and the Archives Department at University College Dublin 
(UCDAD), and I am grateful for the assistance of the staff in both institutions.
 ̂Draft A was signed by Darrel Figgis, James McNeill and John O’Byrne. Draft B was signed by James 

Douglas, CJ France and Hugh Kennedy. Draft C was signed by James Murnaghan and Alfred O'Rahilly.
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Drafts A and B on the Right to Private Property
Draft A began with a section headed “Fundamental Rights”, which contained Article 1;

The Nation’s sovereignty extends not only to all the men and women of 
the nation, but to all the material possessions o f the nation, the nation’s 
soil and all its resources and all the wealth and wealth-producing 
processes within the nation. All right to private property is subordinated 
to the public right and welfare o f the nation. It is the duty o f every man 
and woman to give allegiance and service to the commonwealth, and it is 
the duty o f the nation to ensure that every citizen shall have opportunity 
to spend his or her strength and faculties in the service o f the people. In 
return for willing service it is the right o f every citizen to receive an 
adequate share of the produce of the nation’s labour. ^

This Article is striking in a number of respects. First, it asserts a State claim over all forms 

of wealth within the Free State. Second, it subjects all property rights to the common good. 

Third, it uses individual “duty” language in a way that is relatively unfamiliar in Irish 

constitutional law."* Article 1 in Draft B followed Draft A, except for a minor difference in 

language.^ The approach adopted in Article 1 reflected the social and econom ic views that 

were developed in the context o f the Irish struggle for independence.^

The treatment of private property in Article 1 of Draft B was criticised by Professor 

George O ’Brien in a memorandum dated 27 March 1922. O ’Brien, an economist, argued 

“ ...it ought to be made quite clear that no expropriation can take place except for pressing 

necessity, after full inquiry and with full compensation.”  ̂ The Constitution Committee

 ̂NAI D epartm ent o f an Taoiseach File S/8953.
Duty language did not appear in the 1922 C onstitution, and is generally not employed in the 1937 

Constitution in relation to individual citizens. A notable exception is the “ ...inalienable right and duty of 
parents to provide, according to their means, for the religious and moral, intellectual, physical and social 
education of their children,” in Article 42.1, Outside the fundam ental rights provisions. Article 9.2 provides 
“ [fid e lity  to the State and loyalty to the nation are fundam ental political duties of all citizens.” I am grateful 
to D r Donal C offey for highlighting the latter exception to me.
 ̂ Article 1 of D raft B read: “ [t]he N ation’s sovereignty extends not only to all the men and women of the 

nation, but to all the material possessions of the nation, the nation’s soil and all its resources and all the 
wealth and wealth-producing processes within the nation; and all right to private property is subordinated to 
the public right and welfare of the nation. It is the duty of every man and woman to give allegiance and 
service to the comm onwealth, and it is the duty of the nation to ensure that every citizen shall have 
opportunity to spend his or her strength and faculties in the service o f the people. In return for willing service 
it is the right of every citizen to receive an adequate share of the produce of the nation’s labour.”
 ̂As Donal O ’Donnell notes, “ [s]ocialism was not necessarily feared by the framers of the 1922 Constitution. 

The 1916 Proclamation had declared the ‘right o f the people o f Ireland to the ownership of Ireland.’ The 
1919 Democratic Programme repeated that declaration and reaffirm ed ‘all right to private property must be 
subordinated to the public right and w elfare.’” Donal O ’Donnell “Property Rights in the Irish Constitution: 
Rights for Rich People, or a Pillar o f Free Society?” in Eoin Carolan and Oran Doyle eds. The Irish 
Constitution -  G overnance and Values (Thompson Round Hall, 2008) 412, at 417.
 ̂NAI Departm ent o f an Taoiseach File S/8953. JJ Lee refers to O 'B rien  as “ ...th e  gifted young professor at 

University College Dublin who would grace many Free State com m ittees of economic enquiry,” going so far 
as to call him “a consultant on the constitution.” JJ Lee, Ireland 1912-1985 (Cambridge University Press,
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rejected this position in a response dated 13 April 1922. It argued that mandating 

compensation in all cases of expropriation would impose too onerous a limitation on 

legislation, since there were cases where compensation either could not be assessed or 

could not be made. It noted that Article 1 in Drafts A and B was taken “...practically as it 

stands, from Padraig Pearce’s essay, ‘The Sovereign People’.”* The 1922 Committee’s 

position on this issue is especially striking because many of the foreign constitutions it 

considered in the drafting process took the approach advocated by O ’Brien. For example, 

the records of the work of the Committee contain copies of the constitutions of Greece, 

Denmark and the Netherlands, which each provided that expropriation of private property 

could only take place pursuant to law, in fulfilment of the demands of public utility and 

with the payment of compensation or indemnity. ^

However, the Committee appears to have been influenced by the entirely different 

understanding of private property contained in the USSR Constitution, which was included 

in Select Constitutions o f  the World, a book that the Committee compiled for the 

information of the Dail in its capacity as Constituent Assembly.’  ̂The USSR Constitution 

provided: “ [i]n order to establish the socialisation of land, private ownership of land is 

abolished; all land is declared national property, and is handed over to the workers, without 

compensation, on the basis of an equitable division, carrying with it the right to use only.” 

In addition, it required everyone to carry out “work useful to the community.” While 

Article 1 did not follow the Soviet model by abolishing private ownership, it gave private 

property no weight over the claims of the common good. Furthermore, it imposed duties of 

co-operation and contribution on individuals in return for a right to a share of the common 

wealth. Clearly a majority of the Constitution Committee were committed to a conception 

of property that was social and communitarian, rather than individualistic, in nature.

1989) 112, at 129. Lee notes that O ’Brien w as a barrister by training, as w ell as an econom ist. Ibid, at 571. C f  
Janies M eenan, G eorge  O 'B rien: a  m em oir  (Dublin, 1980).
® Thom as M ohr suggests, “ [b]y including this clause, the drafters had hoped to provide the Constitution o f  
the Irish Free State with a link to the events o f  Easter 1916 and also to Dail Eireann’s ‘democratic 
program m e’ o f  1919 which had also used these words.” Thom as M ohr, “British Involvem ent in the Creation  
o f the First Irish Constitution” (2008) 30 D U U  166, at 172.
 ̂National A rchives B oxes at M l, T1 and S2.

To give it its full title, the Constitution (Fundamental Law) o f  the Russian Socialist Federal Soviet 
Republic, D ecree o f  the Fifth A ll-R ussian Congress o f  Soviets, adopted on 10 July, 1918. Select 
C onstitu tions o f  the W orld  was a collection o f  constitutions that the Acting-Chairm an o f  the Constitution  
Com m ittee o f  1922 w as asked by the Provisional Government to prepare for the information o f the Dail in its 
capacity as constituent assem bly. The collection  was published, and was updated and republished in 1934 by  
B. Shiva Rao, in Selec t C onstitutions o f  the W orld  (Madras, 1934), at 254.
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Draft C - Property Rights and Social Principles concerning “Economic Life’*
Draft C took a very different approach) from Drafts A and B, both in structure and content,

although its basic outlook on property was still resolutely communitarian. Property rights 

were dealt with under Part IX, entitled “Economic Life”, which contained principles of 

social policy, individual rights and duties over property and State powers over private 

property and natural resources.

Article 62 set out the right to private property as follows:

1) The right to hold private property is guaranteed; its extent and limits 
are defined by law. The right to hold private property, like other 
rights, implies a correlative duty, and it must not be exercised to the 
detriment of the community.

2) The right to alienation, bequest, and inheritance is guaranteed without 
prejudicing the fiscal claims of the State and its right to limit the 
alienability of the homestead, and to abolish entails and anti-social 
restrictions.

3) Expropriation of private property may be effected only by legislation, 
for the benefit of the community, and with compensation.

The draft balanced the right to private property with the common good by building 

limitations into the right itself through the duty concept. This “obligation” approach had 

strikingly little influence on the 1937 Constitution, which is largely devoid of individual 

duty-language in its fundamental rights provisions.

Draft C addressed further property issues in Articles 63 and 64. Article 63 limited 

rights of private property over natural resources in the public interest and asserted a claim 

of State ownership over all unappropriated natural resources. Article 64(1) provided 

“ [o]wnership, inheritance, distribution and use of land are superintended by the State, so as 

to ensure to every citizen a healthy residence, and to secure an efficient exploitation of the 

soil and in the interests of the community.” Article 64 further provided that landholders 

had a duty to use land efficiently, and that all increases in land value not attributable to the 

labour or expenditure of the landholder were to accrue to the community rather than the 

holder. This clear constitutional treatment of unearned increment has no modern 

counterpart, and the courts have struggled to find coherent justifications for legislative 

“claw-backs” of land-value increases resulting from regulatory decisions. "  Draft C 

avoided this problem by simply asserting that an individual had no right to any increase in

"  C /C h a p te r 4 a t  163-167.
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land values that he or she did not contribute to, thereby connecting property rights to 

individual labour and recognising the distinctive nature of land as a necessarily limited 

resource.

One of the signatories of Draft C, Professor Alfred O ’Rahilly, acknowledged the 

relatively radical nature of Part IX, saying it outlined “a very drastic economic programme,” 

reflecting “ ...som e fundamental Christian concepts concerning the duty of service, the 

right of work, the personality of the worker, the right to hold private property.” 

Furthermore, he noted, “[t]he claims of the community not only to rectify maldistribution, 

but to supervise all natural resources, to appropriate all future ‘unearned increment’ and all 

resources not yet effectively appropriated by individuals, are rather vigorously asserted.” '^ 

However, O’Rahilly did not regard all of the provisions in Part IX dealing with “Economic 

Life” as judicially enforceable rights, providing an early example of the use of the kind of 

distinction employed in Article 45 of the 1937 Constitution. Article 45 of Draft C stated:

The enumeration, in this Constitution, of personal, social, economic and 
religious rights and duties, shall not be construed to deny or disparage 
other rights and duties. In so far as these enumerated rights do not merely 
express an ideal requiring to be elaborated, determined and applied by 
future legislation, they shall have immediate juridical effect from the date 
of enactment of this Constitution.

O ’Rahilly commented:

Article 4 5 ...enables us to distinguish between two different things in the 
Constitution: (a) a definite statement of right having immediate juridical 
validity when the Constitution is passed, and (b) the expression of a 
guiding ideal to direct and inspire future legislation.

This statement indicates that Part IX on Economic Life contained a mixture of judicially 

enforceable rights and “guiding ideals” for legislators.'^ The idea behind this division of 

labour reflects the split that was eventually made in the drafting of the 1937 Constitution 

between the judicially enforceable right to private property and the unenforceable 

Directive Principles of Social Policy.’^

These comments are contained in a document entitled “Notes o f Draft ‘C ’ of the Constitution for the 
Members of the Provisional Government”, dated 12 April 1922, filed in the National Archives Boxes, at B6.

Eoin Mac Neill criticised Draft C on precisely this basis in a memorandum dated 21 March 1922. He said 
it was “...largely a statement of national and social principles”, which he felt should not be included in a 
Constitution but should be separately considered and adopted if approved, and he questioned whether such 
declaratory statements in other Constitutions had any real significance. NAI Department of an Taoiseach File 
S/8953.

See infra, at 56-60.
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The Politically Motivated Removal o f  Private Property from  the 
Constitution
Following the presentation of the drafts by the Committee, Draft B was chosen by the

Provisional Government on 15 March 1922 and was amended in certain respects.'^ Joseph

Curran notes that it was then taken by Michael Collins to London for approval on 26

M ay.’’ The British Government rejected it, and expressed unhappiness with Article 1 as
18presented, because of both its assertion of sovereignty and its socialist overtones.

A revised Constitution was drawn up by Hugh Kennedy and Lord Chief Justice 

Hewart.'^ Notably, Kennedy did not push to retain Article 1, but rather gave it up to secure 

an express statement of the Free State’s co-equal status within the Commonwealth." The 

re-draft was approved formally by the Cabinet on 16 June.^’ The Constitution of the Irish 

Free State (Saorstat Eireann) Act 1922, enacted on 25 October 1922, maintained this 

position. Its first Article simply provided that the Free State was “ ...a  co-equal member of 

the Community of Nations forming the British Commonwealth of Nations.” Consequendy, 

private property was excluded from the 1922 Constitution to secure British agreement for 

the document.

By the time the drafting of the 1937 Consdtution was undertaken, the focus in 

relation to private property had shifted away from the socialist ideals that influenced Drafts 

A and B. It moved towards the approach adopted in Draft C of addressing private 

ownership in the context of a detailed social and economic framework for the State.^" Paul 

Brady argues convincingly that whereas the overall aim of the drafters in 1922 was to keep 

the Consdtution short, by 1937, there was greater willingness to include matters of social

N A I Department o f  an Taoiseach File S /8953.
Joseph M Curran, The Birth o f  the Irish Free S tate 1921-1923 , (The University o f Alabam a Press, 1980), at 

201. L eo Kohn notes, “ [t]he Irish Governm ent, as was expressly admitted by the British Colonial Secretary in 
the H ouse o f  C om m ons, was under no obligation to consult the British Cabinet. Inasmuch, how ever, as the 
Constitution represented an im plem entation o f the Treaty and w ould, therefore, require to be confirm ed by 
the British Parliament, it was obviously  expedient prior to the publication o f  the Draft to secure an assurance 
from the British Governm ent that it w as regarded by Great Britain as conform ing to the terms o f  the Treaty.” 
Leo Kohn, The C onstitution o f  the Irish Free State  (G eorge A llen  & U nw in Ltd, 1932), at 78.

Mohr notes, “[ajside from the sustained em phasis on Irish sovereignty, the British were shocked by what 
Austen Chamberlain, then Lord Privy Seal, called the “Soviet character” o f these articles.” Mohr, note 8, at 
172.

Curran, note 17, at 213.
Mohr, note 8, at 172.
Curran, note 17, at 216.
Brian Farrell suggests that w hile draft C was not influential in 1922, there are strong echoes o f  draft C in 

the 1937 Constitution, particularly in relation to the separation o f  social principles from judicially  
enforceable rights. Brian Farrell, “The Drafting o f  the Irish Free State Constitution: III” (1971) 6 /r  Jur  110, 
at 111-112.
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policy in the Constitution.^^ He suggests that this change in approach is attributable to “the 

personal preferences of the genuinely devout de Valera”, the desire of Fianna Fail to revive 

its reputation with the Irish Church by introducing a Constitution that endorsed Catholic 

social teaching, and the felt need to emphasise characteristic features of Irish life, such as 

the Irish language and Catholicism.^'*

Part II - Private Property and Social Policy in the Drafting of 
the 1937 Constitution

The Core Drafters
In 1934, the President of the Executive Council and leader of the Fianna Fail party, Eamon 

de Valera, gave a committee the task of reviewing the 1922 Constitution to identify the 

provisions contained in that document that should be regarded as fundamental, and to 

indicate how those provisions could be specially p ro te c te d .T h e  initial intention to amend 

the existing Constitution eventually evolved into a plan to draft a new Constitution, the 

effectuation of which de Valera entrusted to a core group of civil servants.

John Hearne, a legal adviser in the Department of Foreign Affairs, was a 

particularly key figure. Brian Kennedy quotes Maurice Moynihan, another of the 

individuals at the centre of the drafting process, as saying in interview that de Valera and 

Hearne “ ...were a team in creating the Constitution.”^̂  Hearne spent some years in St 

Patrick’s College, Maynooth, training for the priesthood before leaving to work as a lawyer. 

Consequently, as Sean Faughnan notes, he could fill the gap created by de Valera’s own 

lack of expertise in theology and philosophy, particularly in drafting the new articles

Farrell notes that Michael Collins wanted the 1922 Constitution to be as simple as possible. Brian Farrell 
“The Drafting o f the Irish Free State Constitution: I” (1970) 5 Ir Jur 115, at 125.

Paul Brady, “Political-Philosophical Ideas in the Construction of the Irish Constitutional Order” 
(unpublished, manuscript on file with the author), at 62.

The Committee consisted of four senior civil servants, Stephen Roche, Michael McDunphy, John Hearne 
and Philip O’Donoghue, and met 10 times between 28 May and 3 July 1934 before reporting to de Valera. 
Gerard Hogan, “ The Constitution Review Committee o f 1934”, in Fi'onan 6  Muircheartaigh ed, Ireland in 
the Coming Times -  Essays to celebrate T.K. W hitaker’s 80 Years, (IPA 1997) 342, at 347.

Brian P. Kennedy, “Appreciation -  John Hearne and the Irish Constitution (1937)” (1989) 2 Eire-Ireland  
121, at 122, quoting Moynihan in interview on 24 January 1986. Moynihan was appointed Secretary of the 
Department of the President on 1 March 1937, having been seconded to the Department since 11 March 
1936, where his duties included working on the drafting o f a new Constitution. He headed up the committee 
appointed by de Valera to deal with the responses to the draft Constitution that came in from government 
departments and other sources. C f Dermot Keogh and Andrew McCarthy, The Making o f  the Irish 
Constitution 1937: Bunreacht na hEireann (Mercier Press, 2007), at 124.
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concerned with religion and social philosophy. From the early drafts in 1936, right 

through to the final drafts in 1937, de Valera’s papers frequently contain documents 

amended in Heam e’s hand.

The Contemporary Irish View o f Private Property Rights
Private property rights were deeply embedded in the national psyche in 1937. JJ Lee notes

that from the 19* century onwards, the Irish people had “ ...the craving for security natural 

and normal in an uncertain world.” He explains:

This expressed itself most obviously in an obsessive attachment to land.
But this attachment was not fundamentally to land for its own sake, 
though land could come to inspire an intense emotional identification 
through acquired family associations. Land was equated with security.
The idea of property rights in employment, no less than in land, the 
individual’s right to fixity of occupational tenure, was also firmly rooted 
in public consciousness before the Famine. The concern with property 
rights was wholly natural in the light of the alternatives facing the 
holders of land or jobs.... In a society characterised by intense population 
pressure in relation to available employment opportunities, loss of one’s 
holding, whether in land or in a job, normally brought with it not only the 
economic but the social ruin of the family. Economic loss involved 
psychic humiliation. The husband had failed his wife, the father his

29children. Few would risk so bitter a price.

Lee summarises the logic of this attitude to property, saying, “ ...the primacy of the 

possessor principle owed its power not to the whims of individuals, but to attitudes deeply
•an

rooted in social structure and historical experience.” At the time the Constitution was 

drafted, the “possessor principle” was influential in Irish culture, with Lee suggesting it
31retained primacy until at least the second half of the twentieth century.

The need for secure possession of private property created a social demand for a 

widening of the class of owners, and consequently for land redistribution. The Land 

Purchase Acts, particularly the Land Law (Ireland) Act 1881 and the Land Acts of 1923 

and 1933, empowered the Land Commission to compulsorily acquire land for 

redistribution to tenant farmers and to owners of uneconomically small farms. Transferees

Sean Fauehnan, De Valera’s Constitution: The Drafting o f  the Irish Constitution o f  1937 (MA Thesis, 
UCD, 1988), at 21-22.

See eg the “partial drafts” amended by Hearne and dated by the archivist to between March and April 
1936, at U C D A D /P150/2371, and the typescript text amended by Hearne, at U C D A D /P l50/2387.

Lee, note 7, at 390-391.
Ibid, at 390.
Ibid, at 392.
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received loans from the Land Commission to purchase the holdings, and compensation was 

paid to dispossessed owners. Brian Walsh argues, “ [t]he full popular and social acceptance 

of compulsory acquisition of lands in accordance with the provisions of the Land Acts, 

together with other similar statutory provisions, has made our People much less property 

oriented than the rest of the English speaking world. The land struggle was regarded as a 

struggle for social justice.^^” This is a fair assessment of the aims of the land movement in 

Ireland, which undoubtedly reflected the view that the redistribution of property to ensure 

widespread ownership would enhance social justice. However, the inference drawn by 

Walsh from the Irish attitude to the Land Acts in relation to Irish attitudes to property more 

generally ignores the fact that the consequence (and aim) of land reform was to make more 

people owners, thereby widening the group within society seeking legal protection for their 

private property. The land-reform programme required that the State be empowered to 

redistribute property rights, but it in turn created new owners and consequently new 

adherents to the “possessor principle.”

O ’Donnell suggests that the exclusion of property rights protection from the 1922 

Constitution can be explained in part by the fact that most of those who fought for Irish 

independence were not in fact property owners.^"* However, O ’Donnell’s analysis fails to 

account for the fact that most Irish farmers became owners before 1921 through the work 

of the Land Commission. By 1937, the bulk of the Commission’s work had been 

completed. Consequently, secure possession of private property was an issue of 

widespread concern in Irish society in 1922, and even more so by the time the drafting of 

the 1937 Constitution was undertaken. As Basil Chubb argues, “[t]he land reforms of the 

late nineteenth and early twentieth centuries produced a class of highly conservative small 

owner-occupier farmers.” ’̂

Brian W alsh, Foreword to James O ’R eilly  and M ary Redm ond, C ases a n d  M ateria ls  on the Irish  
C onstitution  (Incorporated Law Society  o f Ireland, 1980), at x. He suggests that judicial decisions on  
property rights reflect the public v iew  on property, and that both approaches “ ...h ave  been conditioned by  
history and the land struggle.” Ibid.

The tension betw een the initial demand in Irish society  for land redistribution and reform, and the 
subsequent desire for secure property rights, is highlighted by JM K elly, Fundam ental R ights in the Irish  
L aw  an d  C onstitution  (A llen F iggis & Co Ltd, 1967), at 172-173.

O ’D onnell, note 6, at 417.
Lee, note 7, at 71.
M ichael Forde, C onstitu tional L aw  (2"'̂  edn. First Law, 2004), at 432.
Basil Chubb, The G overnm ent an d  P o litic s o f  Ireland  (2"‘* ed, Longm an, 1970), at 15. He notes that these 

reforms were com pleted in the first decade o f  independence {ie  prior to the drafting o f the 1937 Constitution), 
and that they created “ . . .a  class o f  owner-occupiers o f  sm all farms w ho cam e to dom inate Irish po litics.” 
Ibid, at 4.
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In light of this complex cultural attitude toward private property, the drafters in 

1937 faced the difficult task of balancing the demand of owners for security of possession 

with the accepted need for the State to have powers of redistribution. Both of these 

elements would have to be protected in the Constitution in order to capture the 

commitment of the Irish people to both private ownership and to State-enforced
38redistribution where necessary to achieve a socially just property system.

Private Ownership Naturalised
While an initial plan for the Constitution did not list private property in its fundamental 

rights section, the right to private ownership of property was included as a natural human 

right from an early stage in the drafting p r o c e s s . I n  drafts dated to between March and 

April 1936, a proposed Article 36 recognised the right to private ownership of property as 

a “natural human right” and stated that the protection of private property extended to all 

citizens, as well as to both corporate and unincorporated bodies within the State. It also 

stated that private property could only be acquired “for public utility purposes” , and on 

payment of compensation. The State could only seize or forfeit private property under 

court order or otherwise in accordance with law. A subsequent draft dated 14 October 1936 

protected the right to private ownership of property by citizens, bodies corporate or 

unincorporated, and the State itself “ ...as one of the fundamental principles of ordered 

society.” It provided that no private property could be limited or acquired by the State 

“ ...save for general utility purposes, upon payment of adequate compensation, and in 

accordance with the law,” thereby requiring compensation to be paid for both the 

acquisition and the limitation of property rights.

These early draft property articles demonstrate that from the outset, the drafters 

framed private ownership as a natural right. The prescriptions concerning expropriation

As Ronan Keane notes, “ ...th e  m ightiest social revolution ever to take place in Ireland, the end of  
landlordism as the dominant form o f  ownership o f agricultural land, had been fuelled by the vast powers o f  
expropriation vested in the Irish Land Com m ission. D e Valera and those w ho framed the Constitution with 
him had no intention o f  a llow ing those major social changes to be rolled back, or sim ilar reforms to be 
im peded in the future, and hence the second section o f the Article 43, permitting such inroads on private 
property rights where they were justified by the requirements o f  ‘social ju stice’ and ‘the com m on good’ Mr  
Justice Ronan Keane “Property in the Constitution and in the Courts” in Brian Farrell ed, D e v ’s Constitution  
and O urs (G ill and M acM illan, 1988) 137, at 138.
^^A “Plan o f Fundamental Constitutional Law”, dated by archivist to betw een 17 M ay 1935 and 18 
N ovem ber 1936, contained a fundamental rights section that did not include the right to private ownership, 
but protected equality o f  citizens before the law, freedom  o f  conscience, assem bly and association, free 
expression o f opinion, liberty o f  the person, and inviolability o f  the dw elling. U C D A D /P l 50/2370.

U C D A D /P l5 0 /2 3 7 1.
U C D A D /P 150/2373.
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and the right to compensation reflected the approach of many contemporary foreign 

constitutions with which the drafters were undoubtedly fam ihar/^  In all, half of the 

constitutions reproduced in Select Constitutions o f  the World expressly required 

compensation to be paid for the expropriation of private property.'*^ The decision of the 

drafters to subsequently abandon the model of the early drafts by excluding any reference 

to “expropriation” and “compensation” from Article 43 is not explained in the drafting 

materials. It seems reasonable to assume that it was rooted in the same reservation as that 

expressed by the Constitution Committee of 1922, namely concern about the constraints 

that would be imposed on the legislature by an absolute constitutional entitlement to 

compensation for all compulsory acquisitions of private property. Similarly, the potential 

of the draft fundamental rights guarantees to expose the government to costly claims was a 

key concern of some government departments when considering the proposed Constitution 

in March 1937.“*“*

These early drafts are also striking insofar as they demonstrate that the drafters, at 

least at the outset of the drafting process, felt that corporations and associations should 

have constitutional property rights as well as individuals. However, the drafters ultimately 

abandoned any express reference to corporations and associations in Article 43, which has 

given rise to a doctrinal debate over whether Article 43 can protect corporate property 

rights."*̂

De Valera’s Notes on Private Property
De Valera’s papers contain some interesting (although unfortunately brief and unclear) 

notes made by him, which suggest that the inclusion of a natural right to private ownership 

in Article 43 was influenced by Roman Catholic teaching on property. De Valera’s notes 

refer to particular natural law theorists from various jurisdictions and periods, including 

Aristotle, Aquinas, and Jacques Leclerq.

In 1934, B Shiva Rao published Select Constitutions o f  the World, note 10, which updated the Constitution 
Committee’s 1922 volume of the same name. It can be assumed, therefore, that the contents o f this book 
were known to the drafters.

For example. Article 37 of the Constitution of the Kingdom of the Serbs, Croats and Slovenes, adopted on 
28 June 1921, allowed expropriation “for reasons of public utility” where fair compensation was paid and 
where the expropriation was “...upon conditions determined by law.” Ibid, at 51-52. Similarly, the Weimar 
Constitution of 1919 provided in Article 153, “[e]xpropriation may be effected only for the benefit o f the 
general community and upon the basis o f law. It shall be accompanied by due compensation, save in so far as 
may be otherwise provided by a law of the Reich.” Ibid, at 236.

C f infra, at 56-58.
C/Chapter 3, at 115-122.
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De Valera set out as a thesis in relation to Article 43.1 the question, “how from 

natural being private property right deducible.” Thereafter, he noted three points, 

apparently in response to this thesis. First, he noted “ordained to provide for h im self’. This 

suggests that one of the rationales de Valera accepted for the right to possess property was 

the fact that by virtue of his nature, man was required to provide for his material needs, 

which was a central tenet of St Thomas Aquinas’ teaching on property

Secondly, de Valera noted “paterfamilias -  self and family,” apparently referring to 

a justification of private ownership as necessary to allow man to fulfil his duty to provide 

for his family as well as himself. This connection between the right to private property and 

familial obligations was drawn by Murphy J in Best v Attorney General. It seems from
48his notes that de Valera agreed with this justification for the right to private property.

Finally, de Valera referred to “full ownership of external goods”, a principle that 

found its way into the final draft enacted in 1937. He contrasted external goods with, for 

example, honour and good name. The right to private property as understood by de Valera 

concerned things outside of, and apart from, oneself over which one had control.

The Introduction o f Social Principles as a Limitation on Private Ownership
A  number of interesting partial drafts shed further light on the development of the property

rights provisions of the Constitution in early 1937.^° During this period, social principles 

were introduced into the property provision. Some of the main features of the 

constitutional provision for private property eventually adopted in 1937 began to emerge. 

Private property was protected both with the other personal rights (as in Article 40.3.2° of 

the 1937 Constitution), and independently. The specific formulation of the right to private 

property in Article 43.1 began to be clearly articulated, and to be counter-balanced with an 

express regulatory power for the State.

C f infra, at 73-76.
[2000] 2 IR 17, at 67.
In addition, in a folder entitled “Fam ily”, containing extracts from Papal E ncyclicals, it is stated, “[t]he 

State guarantees to its citizens the right to transfer their property, in accordance with the provisions o f  law .” 
The statement is accom panied by a quotation from Pope Leo X IIF s encyclical Rerum N ovarum  (15 M ay 
1891) outlining m an's duty to provide for his fam ily and his consequent entitlem ent to private ownership o f  
property. U C D A D /P 150/2408.

U C D A D /P  150/23 82.
U C D A D /P l50/2387. The archivist attributes these partial drafts to betw een January and March 1937.
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A “first draft” attributed to pre-11 January 1937 protected private ownership along 

the lines indicated by the earlier drafts. Its novel aspect was that it contained a “Part X” 

entitled “Economic Life” , which set out various social principles that limited private 

ownership. Article 39 of “Part X” provided that any private property rights in natural 

resources were to be used and exercised with a view to the conservation of such resources 

in the public interest and that all unappropriated resources vested in the State at the date of 

the coming into operation of the Constitution. Article 40 gave the State powers of 

supervision and control in relation to the ownership, distribution and use of land in order to 

achieve as many private economic holdings as possible, to relieve congestion and to 

establish working farmers on the land. Article 40 also declared that landowners had a duty 

“...to work their land productively both for their own advantage and for the benefit of the 

community.” Article 43 provided amongst other things that it should be the aim of social 

legislation “...to favour the diffusion of property.” The statement of obligations as well as 

rights of ownership was an interesting feature of this “first draft,” which echoed the terms 

of Draft C of the 1922 Constitution Committee. As noted in Chapter 1, the idea of 

ownership obligations is commonly employed in property theory.^^ However, while social 

principles remained significant throughout the drafting of the property rights provisions of 

the Constitution, obligation language only appeared in this “first draft,” although it was 

central to the submissions of certain religious leaders on the Constitution.^^

A typescript text, attributed to between January and March 1937, sets out a 

formulation of the protection for private property rights (amongst other personal rights) 

almost identical to that contained in Article 40.3.2° of the 1937 Constitution as enacted.^"^ 

Article 38.2 of that text provided:

1. The State guarantees to respect, defend and vindicate the personal 
rights of each citizen.

2. The State shall, in particular, protect, as best it may, from unjust 
attack, and, in case of injustice done, vindicate the person, life, good 
name and property rights of every citizen.

UCDAD/P150/2385.
“  C/Chapter l , at  27-34.

See infra, at 87-89.
UCDAD/Pl 50/2387, dated by the archivist to January -  March 1937.
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The framing of Article 43 was presaged in the first three sub-sections contained in a 

typescript labelled ‘Early Draft’, which recognised a natural right to private ownership, but 

subjected the use of private property to regulatory control.^^ It provided:

1. The State acknowledges that man, in virtue of his rational being, has 
the natural right, antecedent to positive law, to the private ownership 
of external goods.

2. The State recognises that the exercise of this natural right is not only 
allowable, but is, for social needs, absolutely necessary, and therefore 
guarantees to pass no law attempting to abolish the right of private 
ownership.

3. Since the use by individuals of private property ought, in civil society, 
to be regulated by the principles of social justice, the State may 
lawfully delimit this use, when the need arises with a view to 
reconciling it with the exigencies of the common good.

Following the model of the “first draft” , seven further subsections were included with these 

guarantees, addressing matters of social policy.

The draft provided that the State would “use its best endeavour” to distribute 

material resources so as attain the common good. It required the State to “...strive to 

promote the economic welfare of the whole people” through “ ...an economic order in 

which social justice and social charity shall imbue all the institutions of public life.” It 

referred in particular to the need for; sufficient wages for adult working men in light of 

their domestic needs; opportunities for those willing and able to work; regulation of wages 

so as to ensure an adequate livelihood for the greatest number of people; and the protection 

of children, women and mothers. Furthermore, the restraint of free competition was 

allowed in order to avoid undue monopoly of State resources or other classes of goods, or 

economic domination of a few in the control of credit. The provision pledged the State to 

the special protection of the economic rights of vulnerable members of society, and to 

securing as many families as possible a share in the land. In addition, the State was to have 

regard for a distribution of centres of industry that would not interfere with the preference 

for rural life, and was to favour and supplement private economic initiative and also the 

constitution of vocational groups.^^

From these partial drafts, it is apparent that the initial inclination of the drafters was 

to propose a constitutional provision that would treat the right to private property and the

Ibid.
UCDAD/P150/2387.
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principles of social policy that impacted upon that right together in one general provision 

dealing with economic life within the State. By so doing, the Constitution would reflect the 

fact that although private ownership was recognised as a natural right, it had to be 

considered in its social context, in light of the effects it could have on society as a whole, 

and particularly on vulnerable members of the community. Private ownership and social 

justice were to be reconciled by placing those principles side-by-side in a broad social and 

economic blueprint for the State.

As late as March 1937, the private property guarantees were grouped with 

principles of social policy in the same article. In a draft marked “First Official Draft”, 

dated 16 March 1937, private property was dealt with in Article 41.^^ The first three 

sections of Article 41 protected private property in the same terms as the “Early Draft”, 

and the subsequent provisions set out various principles of social policy. Therefore the 

draft “property” article set out the overall vision of social justice that the drafters felt 

should be advanced in Ireland. The right to private property had to be protected in light of 

that policy, and the State could restrict property rights in order to secure it. The structure of 

Article 41 suggested that the “principles of social justice” intended to delimit the use of 

private property included at least those principles set out in the subsequent provisions of 

the Article itself.

The Separation o f  the Property Rights Guarantees from the Principles o f  
Social Policy
Despite the unified treatment of property rights and social principles in the first official 

draft, ultimately they were separated and accorded different forms of constitutional 

protection in order to avoid the potential economic costs of judicially enforceable 

principles of social policy. The impetus for this change came from the Executive Council 

and from the submissions of government departments. On 16 March 1937, the Executive 

Council, secretaries of government departments, and other senior officials received a first 

official printed draft of the Constitution. Various government departments conveyed their

NAI Department of an Taoiseach File S/9715 A. The same draft appears to be contained in de Valera’s 
papers, at U C D A D /PI50/240I.
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observations on it to de Valera. He set up a committee to examine and redraft the 

Constitution in light of these observations.^^

The Department of the President noted that the President regarded a number of the 

sections of the draft property article as statements of moral principles that did not create 

rights susceptible to judicial enforcement.^'’ Accordingly, it suggested that the opening of 

this part of the Constitution should read “[t]he State shall be guided in its general policy by 

the principles embodied in this Article, but the said Article shall not of itself operate to 

confer rights.” This comment indicates that the Department of the President considered 

making the entire property article unenforceable in the courts.

The Department of Finance was very critical of the draft fundamental rights and 

social policy provisions:

Their provisions are too vague to be of positive assistance to any 
Government and are yet sufficiently definite to afford grounds for 
disaffection to sections of the community, who might claim that the 
Government were not living up to the Constitution.

The provisions are the more objectionable by reason of the earlier 
Articles relating to repugnance under which laws may be disallowed after 
reference to the Supreme Court or to a Referendum. Some of the 
provisions are too advanced, some too conservative and many cut across 
action taken daily by the Government e.g. restrictions on private property 
and initiative.^'

The Department contended that social principles did not need to be included, noting that 

some of the social goals outlined in the draft had been furthered without the assistance of 

any constitutional declarations in the past.

The Department made particular observations concerning the draft property article, 

which it argued could encourage agitation for re-division of land holdings that in turn 

could conflict with the exercise of the natural right to ownership of private property and 

the State’s guarantee to pass no law attempting to abolish the right of private ownership. 

However, it suggested such re-division might be reconcilable with the provisions of Article 

41.3, which in the first official draft of the Constitution empowered the State to delimit the 

use of property where necessary for the common good. The Department further contended 

that the government’s use of compulsory powers in various spheres might be questioned in

NAI Department o f an Taoiseach File S /9715B .
Dermot K eogh, “The Irish Constitutional Revolution: An A nalysis o f  the M aking o f the Constitution”, in 

Frank Litton ed. The Constitution o f  Ireland: 1 937-1987  (Institute o f  Public Adm inistration, 1988) 4, at 25- 
26.

NAI Department o f an Taoiseach File S /9715B , com m ents dated 23 March 1937.
Ibid.
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light of the proposed Article 41.2, which provided “[t]he State recognises that the exercise 

of this natural right is not only allowable, but is, for social needs, absolutely necessary, and 

therefore guarantees to pass no law attempting to abolish the right of private ownership.” 

The Department obviously feared that the lack of express provision for the compulsory 

acquisition of private property, coupled with the prohibition on abolition of private 

ownership, could be interpreted as precluding such acquisition.^^

On 25 March, the Executive Council met to consider the draft Constitution. The 

Council stressed in general the need to distinguish between directive and “rigid provisions” 

among the articles dealing with personal rights and economic principles.^'* The division of 

the property rights provisions and the principles of social policy had been proposed by 2 

April. A document of this date by an unidentified author, contained in a file with 

government comments on the draft Constitution, argued:

The articles intended to carry with them legal redress for the citizen can 
be segregated from those which enunciate the guiding principles and 
classified under some such separate tide as ‘Legal rights secured to the 
citizens’. The principles might be entitled ‘Guiding principles of Social 
Policy’ or ‘Principles of Social Policy’, the term ‘personal rights’ being 
omitted to prevent confusion, as a ‘right’ implies legal redress.^^

In addition, at the beginning of April John Hearne corresponded with Charles Bewley, the 

Irish Amabassador to Germany, concerning Section II of the Weimar Constitution on the 

“Life of the Community.” Heame indicated that de Valera was considering including 

similar principles in the new Constitution, but was concerned about potential legal claims 

based on such provisions. In a reply dated 5 April, Hearne was assured that the provisions 

in the Weimar Constitution on economic life were not judicially enforceable. Rather, the 

relevant section “...was the expression of a hope that the legislature would act in a certain

On 16 April, the Parliamentary Draftsman, Arthur Matheson, sent a draft Article 44 

to Philip O ’Donoghue, Legal Advisor in the Attorney General’s Office, which was similar 

to Article 43 as eventually enacted and did not include social principles. Matheson stressed

Similarly, the Minister for Local Government and Public Health, on 22 March, expre.ssed the view that the 
powers of local authorities to compulsorily acquire lands should not be weakened by the Constitution. The 
communication stated that the Minister favoured the inclusion of a set of leading principles on social policy. 
NAI Department of an Taoiseach File S/9715B.

The meeting is recorded in an undated memorandum entitled “Constitution, 1937; Drafting, Enactment and 
Operation.” NAI Department of an Taoiseach File S/9748. C /K eogh and McCarthy, note 26, at 123.

NAI Department of the Attorney General File A G O /2002/I6/224.
U CD AD /P150/2416, emphasis in original.

** NAI Department of Foreign Affairs File 147/2.
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the need to change the phrase in the existing draft, “the use by individuals of private 

property”, because the word “individuals” would not include corporations, companies, 

associations, and similar bodies, and because the word “use” would only cover physical 

use and enjoyment of property, not its transfer, use or bequest and inheritance. Matheson’s 

proposal appears to be the source of the express wording employed in Article 43.2 of the 

Constitution. It read:

1. 1 ° The State acknowledges that man, in virtue of his rational being, 
has the natural right, antecedent to positive law, to the private 
ownership of external goods.

2° The State acknowledges further that the exercise of this natural 
right is, for social needs, absolutely necessary, and guarantees to pass 
no law attempting to abolish the right of private ownership or the 
general right to transfer, bequeath, and inherit property.

2. 1° The State recognises, however, that the exercise of the rights 
mentioned in the foregoing provisions of this Article ought, in 
civilised society, to be regulated by the principles of social justice.

2° The State, accordingly, may as occasion requires delimit by law 
the exercise of the said rights with a view to reconciling their exercise 
with the exigencies of the common good.

The separation of the social principles from the guarantees of private property 

appears to be worked out in detail in a number of documents following M atheson’s draft in 

de Valera’s papers. Immediately after it, there is a draft Article 43 in which the first three 

sections concerning private property were crossed out by hand and were followed by the 

social principles. Thereafter, the papers contain an undated document headed “Private 

Property”, with an initial subheading “Fundamental Rights” , and a subsequent subheading 

“Social Principles.” The provisions dealing with social policy were listed under the latter 

subheading. In a draft dated 19 April, property rights were protected in largely the same 

terms as those suggested by Matheson, thereby consolidating the separation of the 

guarantee of private ownership from the principles of social policy.^^

As well as separating the principles of social policy from the right to private 

property, the drafters at this stage inserted a preamble to the provision on social policy.

The draft endorsed by de Valera varied only in referring to “c iv il” as opposed to “c iv ilised ” society, and to 
“social reasons” rather than “social needs”. U C D A D /P 150/2411. The sam e file contains a number o f draft 
Articles dealing so le ly  with principles o f  social policy, including a “Draft B ” dated 20  April 1937 and 
marked “copy read to cabinet” .
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intended to ensure that it could not be judicially enforced. This preamble first appeared in

“Draft C”, which provided:

The principles of social policy set down in this Article are for the general 
guidance of the Legislature. The application of those principles in the 
making of laws shall be the exclusive care of the Oireachtas, and shall 
not be cognisable by any Court under any of the provisions of the 
Constitution.^*

In an annotation to “Draft C”, de Valera wrote, “aim of State to secure a wide distribution 

of private property” and referred to Pope Leo X II’s encyclical, Rerum Novarum, and to 

Pius X I’s encyclical, Quadragesima Anno. This indicates that he was drawing on Catholic 

social teaching concerning the distribution of property in developing the social principles.^^ 

An official printed draft dated 24 April protected private property in Article 42.̂ *̂  It 

provided;

1.1° The State acknowledges that man, in virtue of his rational being, 
has the natural right, antecedent to positive law, to the private 
ownership of external goods.
2° The State acknowledges further that the exercise of this natural 
right is, for social reasons, absolutely necessary, and guarantees to 
pass no law attempting to abolish the right of private ownership or 
the general right to transfer, bequeath, and inherit property.
2. 1° The State recognises, however, that the exercise of the rights 
mentioned in the foregoing provisions of this Article ought, in civil 
society, to be regulated by the principles of social justice.
2° The State, accordingly, may as occasion requires delimit by law 
the exercise of the said rights with a view to reconciling their exercise 
with the exigencies of the common good.

Article 44 contained the Directive Principles of Social Policy, with a qualifying preamble. 

A further printed draft (dated both 26 and 27 April) differed only in its phrasing of Article 

42.1.2°, which in its terms provided “ [t]he State accordingly guarantees to pass no law 

attempting to abolish the right of private ownership or the general right to transfer, 

bequeath and inherit property.” This change in wording crystallised the formulation 

ultimately adopted in Article 43, and appears to have originated in M atheson’s proposal.^'

UCDAD/P 150/2411. The subsequent drafts D, E, F, G and H also contained a preamble limiting judicial 
cognisance of the social principles.

See infra, at 76-82 for details o f the social principles set out in these ecclesiastical documents.
™ UCDAD/P 150/2427.

See supra, at 58-59.
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The Culmination o f the Drafting Process
The drafting process drew towards a close when a draft Constitution was published and 

circulated generally on 1 May 19377^ It protected private property rights in the terms now 

contained in Article 43 of the 1937 Constitution, while the principles of social policy were 

placed in Article 45.

On the day the draft was published, the Irish Press carried the text of a radio 

address given by de Valera on 30 April concerning its p ro v is io n s .D e  Valera referred to 

the great institution of private property and stressed that it had never been under as much 

threat, indicating that opposition to communism was at least one factor that influenced the 

framing of the property rights guarantees in the Constitution. Such opposition was 

consistent with Fianna Fail’s desire “ ...to  establish itself as a model Catholic 

administration”, since clerical opposition to socialism was widespread at the time.’”* As Mr 

Justice Keane (as he then was) noted, “Communism, rather than fascism, was seen in 

Catholic terms -  at least in Irish Catholic terms -  as the most dangerous of political 

systems, and this is reflected in the first section of article 43.”^̂

De Valera stated that the application of the Directive Principles of Social Policy 

was to be “ ...the sole concern of the legislature,” and that they were directed towards 

providing as far as possible by law for “...a proper development and distribution of the 

resources of our country for the benefit of each in the common good.” Consequently, he 

clearly understood the Directive Principles as setting out a non-justiciable programme for 

legislative reform, and in particular, as a statement of the country’s goals in respect of the 

distribution and use of property.

The Dail considered the draft and amendments were proposed at Committee Stage 

on 25 May.^^ Dermot Keogh and Andrew McCarthy note that Article 43 was relatively
77uncontroversial in the debates on the Constitution. However, two unsuccessful proposals 

for amendment are worthy of note, one of which sought to weaken the protection for 

private property rights, while the other sought to strengthen it.

William Norton, Labour TD, suggested that a clause should be inserted before 

Article 43.2, providing “[l]aws shall be enacted to provide that increase in the value of land

U C D A D /P l50/2429.
”  U C D A D /Pl50/2431.

Patrick Murray, Oracles o f  God (UCD Press, 2000), at 294. Murray notes “[b]ishops had been issuing anti
socialist pastorals since the early years of the century.” Ibid, at 326.

Keane, note 38, at 139.
U C D A D /P l50/2411.
Keogh and McCarthy, note 26, at 180.
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arising through community effort without expenditure by the owner of labour or capital 

shall accrue to the community.”^̂  Norton also objected to the unenforceability of Article 

45 in the courts.’  ̂This echoed the proposal in Draft C of the 1922 Constitution, and it 

received support from outside the Dail from Alfred O ’Rahilly, most notably in his 

pamphlet Thoughts on the Constitution}^ As already noted, O ’Rahilly was involved in the 

preparation of the 1922 Constitution, and was a signatory of Draft C. In his critique of the 

draft Constitution in 1937, he reaffirmed his earlier suggestions. O ’Rahilly said of the new 

draft, “Article 43, on the right of private property, is rather prosy, and fails to emphasise 

the correlative duty of the owner.” *' He also criticised the preamble in Article 45 as 

reducing the social principles to something he felt the ordinary man could not be blamed 

for regarding as “...pious platitudes.”*̂  He said that the citation of the social principles in 

cases would be “excellent publicity” and would encourage their implementation. 

Commenting overall on the draft Article 43 on 15 May 1937, O ’Rahilly said “[i]t is quite 

in accordance with the Catholic social teaching of to-day, though not, perhaps, altogether 

in accordance with the mind of St. Thomas Aquinas.” He urged greater emphasis “ ...on  the 

duties and obligations of owners and on the functional or social aspect of private 

property.”*"'

In contrast to Norton and O ’Rahilly’s proposals to reduce the compensation 

payable to owners deprived of their property under the Constitution, Fine Gael TDs John A. 

Costello and Patrick McGilligan sought to strengthen the protection for compensation in 

Article 43. They proposed the insertion in Article 43.2.2° of the phrase “and on payment of

U C D A D /P 150/2411. A  com m ent on N orton's proposal contained in de Valera’s papers, annotated by Dr 
John Charles M cQuaid, stated that the accrual o f  all interest to the com m unity seem ed unfair, as it ignored 
the foresight and initiative o f the owner. It referred to “com m unity effort” as “Karl M arx term inology.” 
N onetheless, the author o f  the com m ent accepted that such revenues should be very heavily taxed. Ibid.

NA I Department o f  an Taoiseach File S /9905.
U C D A D /P  150/2394. The pam phlet was published by Browne and N olan Ltd, in 1937. The preface to the 

pamphlet refers to the “Draft Constitution”, indicating that it w as published prior to the adoption o f the 
C on stitu tion .

U C D A D /P  150/2394.
O ’Rahilly questioned “ ...w hy should the Court be bound to take cognisance o f  articles 40  and 41 and be 

precluded from “cogn ising” article 45? It is im possib le to assign any reason for this discrepant attitude 
towards different articles quite sim ilar in tenor.” U C D A D /P  150/2394.

O ’Rahilly’s v iew  on Article 45 w as shared by others. In a letter to O ’R ahilly in M ay 1938, Prof James 
Hogan (Professor o f  H istory at University C ollege Cork) said he did not understand “ ...why the social clauses 
o f the Constitution having been stated to be fundamental should be withdrawn from the cognisance o f the 
courts and their interpretation left entirely to the Oireachtas which m ay interpret them heaven knows how in 
future tim e.” U C D A D /P  178/64.

Com m ent on 15 M ay 1937 in the Irish Independent, contained in N A I Department o f an T aoiseach file  
S/9882.
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compensation” after the word “requires.” *̂  Unsurprisingly in light of the departmental 

submissions on the draft Constitution, this proposal was not adopted. The Dail approved 

the draft on 14 June without any amendments to the private property guarantees, and it was 

approved by referendum on 1 July 1937.

The Significance o f  the Article 43/Article 45 Split
This review of the drafting process shows that initially, the drafters protected the right to 

private property in the context of a broad vision for the State’s economic and social policy 

that reflected communitarian concerns. This approach made it immediately apparent that 

private property was a socially situated institution and that individual property rights were 

subject to collective ideas of social justice. The social principles set out in the guarantee of 

private property amplified “the principles of social justice”, in accordance with which the 

State was entitled to delimit property rights.

Driven not by a desire to de-couple private property rights from their social context, 

but rather to avoid the flood of legal claims under the social principles predicted by the 

Department of Finance, the drafters separated the guarantee of private property rights from 

the principles of social policy and limited the power of judges to engage with the social 

principles. However, no attention appears to have been paid to the impact of that de

coupling on the property provision. It made the reference in Article 43.2 to “the principles 

of social justice” appear vague and unclear, and gave Article 43 an individualistic tenor, as 

it protected the right to private property in strong terms but only recognised an ill-defined 

regulatory power. By removing the social context for the protection of private property that 

had been provided by the social principles, the drafters created a provision that appeared to 

favour the right to private property over the demands of the common good.

In light of the lack of any elaboration of the meaning of the “principles of social 

justice” in Article 43, the joint origins of Article 45 and the property rights provisions may 

be an important insight that can be taken from the evidence of the drafting process and 

constructively applied in constitutional property doctrine to help to clarify the scope of the 

State’s power to restrict property rights. The Directive Principles of Social Policy in 

Article 45 clearly were intended to set out a social and economic vision for legislatures to 

work towards achieving in Ireland. Indeed, de Valera’s papers contain a comment on

Ibid. De Valera h im self clearly opposed both proposals. In his notes, they are both set out with the word 
“no” written beside them. U C D A D /P 1 5 0 /2 4 1 1.
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“Directive Principles of Social Policy” in a file entitled “Private Property”, which supports 

this interpretation. The comment defended the social principles against the criticism that 

they were aspirational and ineffective.*^ It characterised this view as a misunderstanding of 

the nature of a Constitution and of the intention of the draft, saying the Constitution 

“enshrines and sets forth the aim of what ought to be our Christian endeavour in social
»i87policy.” The aims of the Constitution in this regard were regarded as meaningful, not 

tokenistic:

The intention of this Draft Constitution -  to one who carefully studies it 
-  is clearly set forth; it means seriously to endeavour to create those 
circumstances of temporal life which shall realize the Christian ideal of 
society.

We desire -  within the vast freedom of the Social Encyclicals -  to 
achieve the common good of this Nation on Christian lines and by 
Christian morals.**

Thus there clearly was a view amongst those involved in drafting the Constitution that the 

Directive Principles should shape social policy, albeit not through judicial review of 

legislation. As such, the principles appear to have been intended to contain at least some of 

the “principles of social justice” referred to in Article 43.2.

In practice, despite its qualifying preamble. Article 45 of the Constitution has had 

some limited influence in constitutional adjudication, but it has not formed a central part of 

the judicial interpretation of Article 43.2. In Murtagh Properties Limited v Cleary, Kenny J 

in the High Court interpreted Article 45 to mean that judges cannot consider the 

application of the directive principles in the making of laws, but they may have regard to 

Article 45 “ ...when deciding whether a claimed constitutional right exists.”*̂  He derived 

an unenumerated equal right for men and women to earn a livelihood from Article 45.2 (i) 

of the Constitution, which says the State shall in particular direct its policy towards 

securing “[tjhat the citizens (all of whom, men and women equally, have the right to an 

adequate means of livelihood) may through their occupations find the means of making 

reasonable provision for their domestic needs.”

** U C D A D /P  150/2411. K eogh and M cCarthy attribute this com m ent to Dr John Charles M cQ uaid, note 26, 
at 108.

U C D A D /P  150/2411, underlining in the original.
Ibid.

*^[1972] 1 IR 330, at 335-6.
*  Ibid, at 336. K enny J’s avoidance o f using the guarantee o f  equality in Article 40.1 o f the Constitution to
reach this conclusion by a less circuitous route is striking.
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Similarly in McGee v Attorney General, O ’Keeffe P in the High Court drew on the 

Irish wording of the preamble to Article 45, which he said seemed only to prevent judges 

from considering “ ...questions as to the attempts of the Oireachtas to have regard to the 

principles laid down in the course of the framing legislation,” rather than precluding 

judicial cognisance of Article 45 in cases not involving review of a statute.^' While the 

Supreme Court did not rule on this point, Fitzgerald CJ appeared to adopt a broader view 

of the exclusionary effect of the proviso, saying “ [i]n my opinion, the intervention by this, 

or any other Court, with the function of the Oireachtas is expressly prohibited under this 

article. To hold otherwise would be an invalid usurpation of legislative authority.” “

Subsequently in Landers v Attorney General, Finlay J made similar use of Article 

45 in interpreting the meaning of “the exigencies of the common good” in Article 43.^^ 

Landers centred on a young boy who had a career as a popular singer until convictions 

were obtained against both his father and his manager under s. 2(c) of the Prevention of 

Cruelty to Children Act, 1904. His father challenged the constitutionality of both s. 2(b) 

and (c) of the 1904 Act, which restricted the circumstances in which the boy could legally 

sing for profit. Finlay J accepted that his right to private ownership of property, in the form 

of his earnings as a professional singer before the age of ten, was at least superficially 

interfered with by the 1904 Act.®"̂  The Attorney General in response argued that if there 

was any delimitation of property rights in the 1904 Act, it was imposed in satisfaction of 

“the exigencies of the common good”, with regard to both the need to protect the young 

person and society as a whole.

In assessing this response, Finlay J interpreted the meaning of the common good in 

Article 43 by reference to Article 45. He held that the proviso to Article 45 did not stop 

him from looking at the principles, saying:

In particular I take the view that I am entitled to look at Article 45 section 
4 sub-section 2 which imposes upon the State the obligation of 
endeavouring to ensure that the strength and health of workers, men and 
women and the tender age of children shall not be abused, for the 
purpose of reaching a general conclusion as to what may fairly be 
embraced by the expression the exigencies of the common good.^^

[1974] IR  284 , at 291.
Ibid,  at 303.

” (1975) 109 IL T R  1.
Ibid, at 5.

”  Ibid,  at 6,
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On this basis, he concluded that the legislature was entitled to prevent children under ten 

from performing in certain places of entertainment in the interests of the common good.

In Landers, Article 45 was invoked to bolster rather than to impugn the 

constitutionality of the aim being pursued by the legislature. Gerard Hogan and Gerry 

Whyte argue that Article 45 can be used in this way to rebut a challenge to the 

constitutionality of any legislation enacted in furtherance of the directive principles, 

suggesting “[t]his would seem to follow logically from the fact that those principles are 

intended for the general guidance of the Oireachtas.”^̂  This assessment of Article 45 is 

sensible. As a blueprint for social and economic policy, and a vision for Irish society more 

generally, which the legislature is supposed to advance through its enactments, it seems not 

only permissible, but indeed natural that the courts would refer to the directive principles 

as a type of constitutional hook for legislative restrictions on property rights. A restriction 

will clearly be in accordance with the common good and social justice as required by 

Article 43 where it furthers the goals set out in Article 45.

However, because of the preamble to Article 45, the courts are not constitutionally 

authorised to take the further step of using Article 45 to impugn the restrictions on property 

rights, for instance by holding that because the rationale for a restriction is inconsistent 

with one or a number of the directive principles, or because a measure does not facilitate 

the attainment of the social principles, it is therefore unconstitutional.^’ Attorney General v 

Paperlink demonstrates how judges may respond to attempts to use Article 45 in this way 

to challenge restrictions on individual rights.^* In essence, the position adopted by Costello 

J was to allow Article 45 to be raised to impugn a restriction on individual rights, but to 

extend a very substantial degree of deference to the legislature in how it dealt with the 

directive principles, thereby emptying them of any real weight against enacted legislation.

The directors of Paperlink, a company providing a courier service in Dublin, argued 

that s. 34(2) of the Post Office Act 1908 was an unconstitutional restriction on the right to 

earn a livelihood, because it gave the executive the exclusive privilege of conveying letters

Gerard H ogan and Gerry W hyte, JM  K elly: The Irish C onstitution  (4'’’ ed, Tottel Publishing, 2006) at 2085. 
T hey further say it is arguable that the Irish language text o f  Article 45 only precludes the courts from 
considering how the State has applied the directive principles, and does not exclude such consideration where 
the State’s application o f  the directive principles is not in issue, and suggest that this m ay be what happened 
in Landers. Ibid.

The preamble to Article 45 provides “[t]he principles o f  social po licy  set forth in this A rticle are intended 
for the general guidance o f  the Oireachtas. The application o f  those principles in the m aking o f law s shall be 
the care o f  the Oireachtas exclusively , and shall not be cognisable by any Court under any o f  the provisions 
o f  the Constitution.”

[1984] 1 ILRM 373.
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and performing services incidental to the conveyance of letters. The defendants relied on 

Article 45.3.1° of the Constitution, which states “[t]he State shall favour and, where 

necessary, supplement private initiative in industry and commerce.”

In considering whether the State had failed to protect Paperlink’s right to earn a 

livelihood against “unjust attack”, Costello J accepted that on the basis of precedent he 

could have regard to Article 45 in order to determine “ ...w hat personal rights are included 

in the guarantees contained in Article 40.3.1° and what legitimate limitations in the 

interests of the common good the State may impose on such r i g h t s . H o w e v e r ,  he held 

that it did not follow that the restriction imposed on Paperlink’s right to earn a livelihood 

was unconstitutional:

Article 45 contains provisions to guide the legislature in its law-making 
activity and by Article 45.3.1 the Oireachtas is told that the State is 
required to favour and where necessary supplement private initiative in 
industry and commerce. This guideline is couched in most general 
language. Undoubtedly it demonstrates a view, found in other Articles of 
the Constitution, that the social order should not be based on a system in 
which all the means of production are owned by the State and a 
preference for one in which, in the main, industry and commerce are 
carried on by private citizens rather than by State agencies. But it does 
not follow from this very general guideline that the Oireachtas could not 
pass laws establishing State trading corporations or public utilities and I 
do not consider that it is proper to infer from its provisions that the State 
is called upon in legal proceedings to justify the existence of a State 
monopoly either in the form of a public utility or a trading corporation.

In light of this understanding of Article 45, Paperlink’s argument carried very little weight, 

since the legislature could take account of the Directive Principles however it saw fit, and 

could legislate in ways that might appear to be contrary to those principles.

It is significant to note that the most recent of these High Court decisions invoking 

Article 45 was in 1984, indicating that they have not had a substantial doctrinal impact. In 

Re Article 26 and Part V o f the Planning and Development Bill, 1999, the Attorney 

General argued that the Supreme Court could have regard to Article 45.2 (ii), which says 

the State shall in particular direct its policy towards securing “ [t]hat the ownership and 

control of the material resources of the community may be so distributed amongst private 

individuals and the various classes as best to subserve the common good”, in order to 

support the legislature’s contention that the social and affordable housing provisions in the

Ibid, at 386.
Ibid, at 386-387,
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referred Bill were a delimitation of property rights in accordance with the common good 

and social j u s t i c e . T h e  Court did not rule on this argument, and it reserved its position on 

the correctness of the earlier decisions applying Article 45, noting that in those cases, no 

question had arisen as to the application of the directive principles in the making of laws 

by the Oireachtas.

If the issue arose again, the Supreme Court could conceivably overrule cases such 

as Landers and Paperlink on the basis of a literal reading of the preamble to Article 45 as 

precluding all judicial cognisance of the directive principles. However, the decision in Re 

Article 26 and Part V o f  the Planning and Development Bill, 1999, suggests that the 

Supreme Court may allow regard to be had to Article 45 falling short of actual judicial 

review of the application of those principles by the legislature. Consequently, Article 45 

could remain useful as a (non-exhaustive) elaboration of the kinds of objectives that can be 

pursued by the State through the imposition of restrictions on the exercise of property 

rights, thereby giving some guidance as to the meaning of “the principles o f social justice” 

and “the exigencies of the common good” referred to in Article 43.2.

The application of those concepts by judges requires some substantive conception 

of the common good and social justice. As Anthony Coughlan note, Article 45 contains 

“ ...a  vision of society and social policy that is comprehensive, internally consistent and 

founded on classical Catholic social p r i n c i p l e s . A s  such, it is a suitable textual source 

forjudges to draw upon in constitutional property rights adjudication, although not in order 

to strike down restrictions on the exercise of property rights. Far from resulting in judicial 

enforcement of the Directive Principles through the backdoor, the kind of use of Article 45 

made by the courts in cases such as iMnders helps judges remain faithful to the text of the 

Constitution, by giving the meaning to Article 43.2 that was envisaged by the 

Constitution’s drafters.

[2000] 2 IR 321, at 344-345.
Ibid, at 356.
Anthony Coughlan, “The Constitution and Social Policy”, in Frank Litton ed. The Constitution o f Ireland 

1937-1987 (\?A, 1988) 143, at 145.
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Part III - The Influence of Roman Catholic Teaching on 
Property on the Drafting of Article 43
The fundam ental rights provisions of the 1937 Constitution are generally regarded as 

rooted in the natural law teaching of St Thom as A q u i n a s . T h i s  view received judicial 

support in D PP  v Best, where M urphy J held:

W hilst the language of the Constitution evokes the rhetoric o f the 
political reform ers o f the 18th century and the ‘fundam ental righ ts’ 
provisions, in particular, repeat many o f the phrases contained in the 
‘D eclaration o f the Rights of M an’ passed by the National Assem bly of 
France on the 26th August, 1789, the political philosophy o f our 
Constitution owes infinitely m ore to Thom as A quinas than Thom as 
Paine.

The influence o f Roman Catholic teaching on property in the drafting in particular of 

Article 43 o f the Constitution em erges very strongly from the historical evidence. In this 

section, I outline St T hom as’s theory of property, as well as the Catholic teaching on 

property articulated in the papal encyclicals considered by the drafters, and I assess the 

extent to which such teaching influenced the form ulation of the property rights provisions 

in the Constitution, and Article 43 in particular.

St Thomas on Law
The teaching o f St Thom as on property can only be understood in light o f his broader 

theory o f natural law. As Tim othy M urphy notes, “contem porary scholars o f St Thom as 

disagree vehem ently over the proper status o f law in his theology generally and over the 

proper role of law in his ethics in particular.” '' ’̂  It is not within the scope o f this work to 

explore or resolve this long-running and com plex debate. Rather, his statem ents on law in

For exam ple, Coughlan argues that the Constitution: “ ...em b o d ies the Christian v iew  o f  natural law, based 
on Thom istic and Aristotelian assum ptions about m an’s personality and rationality, which were held by 
Eam on de Valera and his advisers in drawing up the Constitution and which accorded with the Christian 
values shared by the m ass o f the Irish people that are referred to in the Constitution’s pream ble.” Ibid, at 144. 
C /D e c la n  C ostello , “The Natural Law and the Irish Constitution” (1956) 45 Studies 403, at 410 , Vincent 
Grogan “Towards the N ew  Constitution” in Francis M acM anus ed. The Years o f  the G rea t Test 1926-39  
(M ercier Press, 1967) 161, at 170, Brian W alsh, “The Constitution and Constitutional Rights” in Frank Litton 
ed. The Constitution o f  Ireland  1937-1987  (IPA, 1988), at 94, H ogan and W hyte, note 96, at 1255.

[2000] 2 IR 17, at 64-65.
All references to Summa Theologiae, unless otherwise indicated, are to the translation by RW  Dyson, 

Aquinas: P o litica l W ritings (Cambridge University Press, 2002).
Tim othy Murphy, E conom ic R ights in L iberalism , C atholicism  an d  Socialism  -  A Theological and  

P hilosoph ica l Inquiry into Irish Jurisprudence  (PhD Thesis, St Patrick’s C ollege M aynooth, 2002), at 41.
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Summa Theologiae are outlined insofar as is necessary to understand his position on the 

private possession of property.

St Thomas understands law as “ ...a kind of rule and measure of acts, by which 

someone is induced to act or restrained from acting” and as “ ...something belonging to 

reason.” ''’̂  It is directed to achieving common happiness and the common g o o d . T h e  

various types of law operate within these parameters, and are mutually dependant in certain 

respects. The eternal law, which is God’s plan for the world, forms the basis for the 

development of the natural l a w . S t  Thomas characterises the natural law as man’s 

participation in the eternal law .” ' Consequently, as Murphy notes, “St Thomas is 

conceiving of the natural law as an idea that requires human ethical activity, complex and 

context-dependent though that may be.”"^ Its first precept is that “good ought to be done 

and pursued, and evil avoided”, and all of the other precepts of natural law are based on 

this basic idea.'*^ Whatever practical reason identifies as good or evil becomes something 

to be pursued or avoided according to the natural law. St Thomas notes;

Since, however, good has the character of an end and evil is its opposite, 
it follows that all those things to which man has a natural inclination are 
naturally apprehended by reason as being good, and consequently as 
things to be pursued, and their opposites as evil, and as objects to be 
avoided. The order of the precepts of the natural law is therefore 
according to the order of our natural inclinations."'*

The first inclination is man’s inclination to seek his own preservation, meaning that 

everything that promotes human life is part of the natural law, and everything that impedes 

it is contrary to the natural law. Second, man is inclined to more specific ends that he has 

in common with all animals, such as the union of the male and female. Finally, by virtue of 

his rationality, man is also inclined to know the truth about God and to live in society.” ^

Given that the natural law is in fact man’s participation in the eternal law, and so 

necessarily dynamic, St Thomas contends that the natural law can be changed by addition.

la lla e  90: 1 responsio. 
la lla e  90: 2 responsio.

" “ la lla e  91: 1 responsio . Garrett Barden and Tim  M urphy refer to it as “the divine in telligence.” Garrett 
Barden and Tim Murphy, L aw  an d  Justice in Com m unity  (O U P, 2010), at 198. 

la lla e  91: 2 responsio.
Murphy, note 107, at 49. Sim ilarly M ortimer J Adler notes, “[b]oth the ius natural and the ius gentium  are 

active participations (through the activity o f human reason) in the Eternal Law by which God governs the 
created universe. ” M ortimer J Adler, “A Question About Law”, in Robert E Brennan O.P. ed. E ssays in 
Thomism  (Sheed & Ward, 1942) 205 , at 215.

la lla e  94: 2 responsio.
''Ubid.

Ibid.
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noting many things advantageous to hum an life have been added over and above the 

natural law, both by the Divine law and by hum an law s.” "® He explains;

Som ething is said to be naturally right in two ways. In one way, because 
there is a natural inclination to do it; for exam ple, not to injure another, in 
another way, because there is not a natural inclination not to do it. For 
example, we m ight say that it is a m atter o f natural right for m an to be 
naked, because nature does not give him  clothes; but he devises them  by 
act. In this sense, ‘the possession o f all things in com m on and one liberty 
for all m en’ are said to be consistent with natural right; because, that is, 
the distinction o f possessions and slavery were not brought in by nature, 
but by hum an reason for the advantage o f hum an life. And so again the 
law o f nature was not changed in this respect, except by addition ."^

This passage presages St T hom as’ views on private property -  “the distinction of 

possessions” is an addition to the law o f nature introduced because o f hum an reason’s 

understanding of its usefulness."*

Turning to hum an law, St Thom as begins by clearly indicating that it is subject to 

the law o f nature ."^  Its purpose is to give more particular guidance to s o c i e t y . A  human 

law may be a general conclusion derived from the principles o f the law o f nature, or it may 

be a specific application o f those general principles. The two kinds o f derivation are linked 

to the law of nature to different degrees; “ [t]hose things which are derived in the first way 

are not contained in hum an law simply as belonging to it alone; rather, they have some of 

their force from the law o f nature. But those things which are derived in the second way 

have their force from  hum an law alone.” ' ' '

In developing this distinction, St Thom as discusses the ius gentium  as one of the 

divisions o f hum an law. He says;

For, in the first place, part of the idea of hum an law is that it is derived 
from the law of nature, as is shown by what has been said above. 
Accordingly, positive law is divided into the ius gentium  and ‘civil law ’, 
according to the two ways in which som ething may be derived from  the 
law of nature, as stated above. For to the ius gentium  belong those things

la lla e  94: 5 responsio.
"M allae  94: 5 a d  3.

C onsequently, Thiry characterises private property under Aquinas’ theory as “ . ..a  convention o f reason” 
that resolves an issue that natural law does not decide, L. Thiry, “The Ethical Theory o f  Saint Thom as 
Aquinas: Interpretations and M isinterpretations” (1970) 50 The Journal o f  R eligion  169, at 173. 

la lla e  95: 2 responsio. 
la lla e  9 1 : 3  responsio.
la lla e  95: 2 responsio. W hile St Thom as clearly speaks in terms o f derivation from the natural law, 

M urphy correctly notes that deduction from principles seem s inconsistent with the notion o f  “practical 
reasoning” central to his theory o f  natural law. Murphy, note 107, at 47.
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which are derived from the law of nature as conclusions from principles 
-  for example, just buyings and sellings and other such things -  without 
which men cannot live together. This kind of law belongs to the law of 
nature, since, as is proved at Politics I, man is by nature a social animal 
(Politics I; I (1253a2)). But those things which are derived from the law 
of nature as specific applications belong to the civil law, according as 
each State decides on what suits it best.*'

St Thomas is not clear on whether the ius gentium is part of the natural law or the positive 

law.'^^The above-quoted passage demonstrates this ambiguity in his theory. On the one 

hand, he says “positive law is divided into the ius gentium and ‘civil law’”, and on the 

other hand, he says of the ius gentium “this kind of law belongs to the law of nature.” This 

duality is a distinctive characteristic of the ius gentium -  it is its own category of law, but it 

straddles human and natural law. As John Finnis put it, the ius gentium is “ ...the law that is 

substantially adopted by all peoples (and in that sense is positive law) because recognized 

virtually everywhere as what is required by reason (natural law).” '^‘* It is at once enacted 

and natural.

St Thomas considers further the relationship between the ius gentium and natural 

right in addressing the distinction between natural and positive rights. He says, “ ...a right 

or just act is one which is ‘adjusted’ to someone else according to some kind of 

e q u a l i t y . A n  act can have this quality in one of two ways: either by its very nature, or 

where adjustment is achieved by agreement, either public or private. The first kind of act is 

a natural right, whereas the second kind of act is a positive right. St Thomas uses the 

example of private possession of property to illustrate this distinction:

In another way, something is naturally commensurate with someone else 
not because of the nature of the thing as such, but by reason of some 
consequence of its being so: for example, the possession of property. For 
there is no reason why a piece of land considered simply as such should 
belong to one man rather than another; but considered with respect to

lallae 95: 4 responsio.
There is substantial academic disagreement on this issue, which it is beyond the scope o f this Thesis to 

resolve. For example, Dyson locates the ius gentium outside of natural law. Dyson, note 106, at 134. In 
contrast, Drostan Maclaren argues that the ius gentium  is natural rather than positive law in “Private Property 
and the Natural Law”, A paper read to the Aquinas Society o f London (10''’ March 1948) (Aquinas Papers, 
No.8) (Blackfriars Oxford).

John Finnis, Aquinas (OUP, 1998), at 268. C /A dler, note 112, at 214.
As Richard Schlatter argues, “St. Thomas made no sharp distinction between the ius gentium -  the body 

of reasonable additions to the natural law, including the laws o f property -  and the enacted law of the state. It 
was possible for him to say that private property was natural and at the same time to say that in any specific 
case it had been instituted by human lawgivers.” Richard Schlatter, Private Property: The History o f  An Idea 
(Allen & Unwin, 1951), at 57.

Ilallae 57: 2 responsio.
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how best to cultivate the land and make peaceable use of it, it has a 
certain commensuration to be the property of one man rather than another,

127as the Philosopher shows at Politics II.

For St Thomas, where a process of reasoning has to be applied to see the justice of 

something, as in the case of private possession of property, it forms part of the ius gentium  

rather than the ius naturalis.

St Thomas on Property
The first question St Thomas addresses in relation to property is whether it is natural for 

man to possess external things. He concludes that it is, saying “God has supreme dominion 

over all things; and, according to His providence. He has ordained certain things for the 

support of man’s body. For this reason man has a natural dominion over things with regard 

to the power to make use of them.” '^  ̂The purpose of material resources is to sustain men 

on earth, and to that end it is natural for men to use and manage such resources. St Thomas 

roots man’s natural dominion over external things in his “reason and will,” which allow 

him to make use of such things for his own a d v a n ta g e .H o w e v e r, a natural dominion 

over external goods does not necessarily entail a right to possess property privately, and St 

Thomas goes on to consider whether private possession is lawful.

The framing of this second question reinforces the location of private possession 

within the ius gentium:

Two things pertain to man with regard to external things. One is the 
power to procure and dispose of them; and, in this regard, it is lawful for 
man to possess property. Indeed, this is necessary to human life, for three 
reasons. First, because everyone is more diligent in procuring something 
for himself than something which belongs to all or many; for each one, 
avoiding labour, would leave to someone else [the procuring of] that 
which was to belong to all in common, which is what happens where 
there is a multitude of servants. Second, because human affairs are 
conducted in a more orderly manner if each man is responsible for the 
care of something which is his own, whereas there would be confusion if 
everyone were responsible for everything in general. Third, because a 
more peaceful state of things is preserved for mankind if each is 
contented with his own. Hence we see that quarrels arise more frequently

Ilallae 57: 3 responsio. The reference is to {Politics 2:5 1263a21).
'■* Ilallae 66: I A d 1. Lustig terms this A quinas’ “theological w arrant” for property. B. Andrew Lustig, 
“Natural Law, Property and Justice: The General Justification of Property in John Locke” (1991) 19 The 
Journal o f  Religious Ethics 119, at 123.

Ila Ilae 66: 1 responsio. C f  AM Crofts O.P., Property and Poverty (Irish Rosary Office, 1948), at 25.
73



between those who hold property in common and where there is no 
division of the things possessed.

The other thing which pertains to man with regard to external 
things is their use. In this respect man ought to hold external things not as 
his own, but as common: that is, in such a way that he is ready to share 
them with others in the event of need.'^°

Individuals can lawfully acquire and dispose of material goods, because such private 

possession contributes positively to the effective use of material resources and to the 

common good more generally. As John Finnis notes, all of the stated justifications for 

private property are based on the contribution that it can make to the common good, as 

opposed to any metaphysical connection between the possessor and the property.’ '̂

While private possession is “ ...necessary to human life,” the use of property cannot 

be privately held, because according to the law of nature, all men have the right to use 

material resources for their sustenance. This follows logically from the natural inclination 

towards human preservation, and from the function of material resources in sustaining men 

on e a r t h . P r i v a t e  possession of property does not entail exclusive control over the use of 

property. St Thomas states, “[a]s to possessions, it is best, as Aristotle says, to have them 

clearly differentiated, and that their use should be partly common to all, and partly left to 

the will of the owners to determine.” This distinction between use and possession clearly 

comes directly from Aristotle, who argued:

Property should be in a certain sense common, but, as a general rule, 
private; for, when every one has a distinct interest, men will not complain 
of one another, and they will make more progress because every one will 
be attending to his own business. And yet, by reason of goodness, and in 
respect of use, ‘Friends’, as the proverb says, ‘will have all things in 
common’. Even now there are traces of such a principle, showing that it 
is not impracticable, but, in well-ordered states, exists already to a certain 
extent and may be carried further. For, although every man has his own 
property, some things he will place at the disposal of his friends, while of 
others he shares the use with them ...It is clearly better that property

Ila llae  66: 2, responsio.
Finnis, note 124, at 190. In his ow n natural law theory, Finnis em phasises the im portance o f  private 

ownership in facilitating the attainment o f the good o f  personal autonom y in com m unity. N atura l L aw  and  
N atural R ights (O UP, 1980), at 169-170. He also favours a possession /use distinction, in line w ith Aquinas 
and Aristotle. Ibid, at 171.

Lustig describes the im plications o f this “theological warrant” for the possession  o f  property as follow s: 
“[f[irst, the goods o f  the earth initially ‘belong’ to mankind in general rather than to individual ‘ow ners’. 
Second, the nature o f  property is fundam entally social: ie, access to resources is established primarily in 
terms o f  com m on use rather than private ownership. Third, the sole justification o f  surplus property is social 
use.” Lustig, note 128, at 123.

Ia2ae 105:2 responsio, in Aquinas, Sum ma T heologiae  (V ol 29 -  The Old Law Ia2ae 98-105), translated 
by David Bourke and Arthur Littledale (Blackfriars, 1969).
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should be private, but the use of it common; and the special business of 
the legislator is to create in men this benevolent disposition.’^̂

Private possession is characterised as a development, through human reason, of the natural 

law:

Community of goods is attributed to the natural law not because natural 
right dictates that all things should be possessed in common and that 
nothing should be possessed as one’s own, but because the division of 
possessions is not according to natural right, but, rather, according to 
human agreement, which belongs to positive right, as stated above.
Hence the ownership of possessions is not contrary to natural right; rather, 
it is an addition to natural right devised by human reason.

St Thomas expands upon the limits of private possession of property by breaking 

resources down into 3 categories: what a person needs for his or her survival and for the 

survival of any dependants, what a person needs to meet genuine responsibilities, for 

example to educate a family or maintain a business, and resources that a person has above 

and beyond what is required to meet his or her “absolute necessity” and “relative 

necessity.” All property held by an individual beyond what it is necessary for the 

survival of himself and his dependents is subject to claims based on the absolute necessity 

of other people, because such absolute need trumps any property rights secured by human 

law. Where one’s resources are not needed by another person for basic survival, they can 

be possessed as of right (in accordance with the particular rules set down by human law 

concerning the distribution of property) insofar as they are necessary to maintain oneself 

and one’s dependants in a way of life that has been reasonably adopted.

Anything an individual possesses that can be classed as being “in superabundance” 

must be given to the poor.’^̂  The individual largely judges for himself which if any of his 

possessions are not needed and how they should be dispensed to the poor.'^^ However, as 

Finnis notes, “ ...the true measure of one’s needs is not the emotionally motivated 

expectations and patterns of consumption conventional among one’s social class, nor 

exaggerated fears about possible future penury, but the bona fide judgment of a practical

Politica B ook  II 4-5 1263“, The W orks o f  A risto tle  (V olum e X ) translated by Benjam in Jowett, W .D. Ross 
ed. (Clarendon Press, 1921).

Ila Ilae 66: 2 a d  1.
Finnis, note 124, at 191.
Ibid, at 193.

'^ *C /R ev . Edward Cahill SJ, The F ram ew ork o f  Christian S tate -  An Introduction to Socia l Science  (MH  
Gill &  Sons Ltd, 1932), at 558.

Ila llae  66: 7 responsio.

75



r e a s o n a b l e n e s s . . . T h e  obligation to distribute superflua is a matter of justice, not 

charity. It is a limitation that is necessary to ensure that human laws allowing private 

possession of property do not transgress the natural law .'^’ As St Thomas notes;

One would not act unlawfully if, going early to the play, he prepared the 
way for others; but he acts unlawfully if by so doing he hinders others 
from going. Similarly, a rich man does not act unlawfully if he 
anticipates someone in taking possession of something which was 
originally common property but then shares it with others; but he sins if 
he excludes others indiscriminately from making use of it.'"^^

For St Thomas, theft is a sin “ ...because it is contrary to justice, which renders to each 

what is his own”, and because it involves deceit or f r a u d . I n  addition, widespread theft 

would have a destabilising impact on s o c i e t y . Ho w e v e r ,  the situation is different where 

the person taking private property is experiencing urgent need, again stemming from the 

basic function of material resources in sustaining human life. Private property rights 

created by human law cannot trump the natural law’s demand that material things be 

available for the use of all individuals.'^^ Therefore, while the distribution of superflua is 

ordinarily a matter for the property owner, theft is permissible in cases of urgent need.''^^ In 

such circumstances, no theft in fact occurs, because property taken to meet extreme need 

rightfully becomes the property of the needy individual.'"*’ In addition, anyone can take 

property from another on behalf of a needy individual.

The Papal Encyclicals
It is clear from the historical evidence that two papal encyclicals, Rerum Novarum  and 

Quadragesimo Anno, substantially guided the drafters in 1937 on the issue of private

Finnis, note 124, citations omitted.
Finnis adopts a sim ilar approach in N atura l Law  an d  N atura l R ights, saying: “[t]he point, in justice, o f  

private property is to give the owner first use and enjoym ent o f  it and its fruits (including rents and profits), 
for it is this availability that enhances his reasonable autonom y and stim ulates his productivity and care. But 
beyond a reasonable measure and degree o f  such use for his and his dependants’ or co-ow n ers’ needs, he 
holds the remainder o f his property and its fruits as part (in justice i f  not in law ) o f the com m on stock.” 
Finnis, note 131, at 173.

Ila llae  66: 2 a d  2. A lfred O ’Rahilly argued that A quinas’ teaching on superflua  indicates that “ ...there is a 
quantitative lim it to what can be covered by the property-rights o f  any individual” and that the com m unity as 
a w hole can lay claim  to what goes beyond that limit. A lfred O ’R ahilly, “St. T hom as’s Theory o f  Property” 
{\92Q ) 9 S tudies 337, at 348.

Ila llae  66: 5 responsio.
Ila llae  66: 6 responsio
Ila llae  66: 7 responsio.
Ila llae  66: 7 responsio.
Ila llae 6 6 :1  a d  2.
Ila llae 66: 7 a d  3.
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p r o p e r t y . D e  Valera’s papers contain extensive quotations from both documents in a 

folder entitled “Private Property,” which is dated to between March and 20 April 1937.'^'’ 

Contained in the same file is an interesting document entided “Delimitation of the Right of 

Private Ownership Article 43,2”, in which it was argued that the property articles 

enshrined Catholic Social principles in the Constitution, “for the most part, in the very 

words of the papal encyclicals.” '^’

The author rejected the contention that Article 43.2 “...might find its place quite 

properly in a Communist Constitution.” First, the author stressed that Article 43.2 had to 

be read with Article 43.1, which it was argued was clearly not Communist in philosophy 

since it recognised private ownership as a natural right that the State could not attempt to 

abolish by law. Secondly, the author pointed out that the State’s right to delimit private 

ownership was to be exercised “...with a view to the common good.” Extracts from Rerum 

Novarum  and Quadragesimo Anno were quoted in support of this position. Finally, the 

author concluded:

[t]o read into this Article the meaning that private property might be 
confiscated without compensation is to forget the emphasis explicitly set 
in this very Article and constantly reiterated in the Section -  on the 
Common Good. The Common Good (Social Justice) forbids the refusal 
to pay compensation.

Therefore, the spectre of communism was dispelled by internalising the right to private 

property in the notion of the common good through an entitlement to compensation.

Although both Rerum Novarum  and Quadragesimo Anno  invoked St Thomas’s 

teaching on property to support their positions, they placed much greater emphasis on 

private property as an individual right. St Thomas began his theory of property by stressing 

the function of material resources in sustaining all men, and justified private possession of 

property within the limits set by that basic function. In contrast, the encyclicals adopted the

H ogan and W hyte state “ [t]he inspiration o f  Article 43 is generally supposed to be the encyclical 
Q uadragesim o A nno  o f  Pope Pius XI (1931).” H ogan and W hyte, note 96, at 1969. C /O ’Donnell, note 6, at 
418 , Grogan, note 104, at 170-171. H owever, it is clear from the drafting materials that Rerum  N ovarum  was 
also extrem ely influential

U C D A D /P l5 0 /2 4 1 1. It is not clear whether de Valera h im self extracted the quotations, or whether 
som eone provided the information on the papal encyclicals to him. K eogh and M cCarthy suggest that Dr 
John Charles M cQuaid sent extracts from papal encyclicals to de Valera, note 26, at 108.

W hile the archives do not attribute this docum ent to any particular author, Honoria K elly  states that the 
author o f  this docum ent w as thought to be Fr John M cQuaid. Honoria M. K elly, P riva te  P ro p erty  R ights 
under the Irish Constitution  (PhD thesis. University C ollege Dublin, 2010), at 399. This attribution is 
probably correct, since a copy o f  the m em o is contained in M cQ uaid's own papers, at D D A :A B A -A -V -48 . 
M cQ uaid’s papers are held at H oly Cross C ollege, Drumcondra, Dublin. I am grateful to Dr Donal C offey  for 
this reference.
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natural right to private ownership as their foundational premise, prompting Marcus 

Lefebure to say Rerum Novarum  reflected, “ ...a  pre-occupation with the defence of the 

‘right of property’ which borders on a reversal of St. Thomas’s priorities, consistently 

informed as these are by the conviction that any individual rights of property are 

essentially subordinate to a prior right of common use.” '^  ̂Similarly Murphy notes:

[tjhese encyclicals launched an overpowering emphasis on individual 
human dignity, and the natural law thought of the twentieth century 
accordingly shifted the emphasis of the common good doctrine from 
individuals’ duties towards the common good -  which had been St 
Thomas’s emphasis -  to their claims on it.” '^^

It is the particular theory of property contained in these encyclicals that appears to have 

exercised the most direct influence on the drafting of Article 43 of the 1937 Constitution.

Rerum Novarum
Under pressure from the rise of socialism, in Rerum Novarum  Pope Leo XIII overtly 

naturalised private possession of property, saying “ ...every man has by nature the right to 

possess property as his own” and moreover, is entitled to stable, permanent possession,

because “ ...he must have not only things that perish in the use, but those also which,

though they have been reduced into use, continue for further use in after time.” *̂"* The 

justification offered for m an’s entitlement in this regard was his endowment with reason.

Leo XIII contended that private possession of property was not inconsistent with 

the idea that God gave the use of the earth to mankind as a whole:

For God has granted the earth to mankind in general, not in the sense that
all without distinction can deal with it as they like, but rather that no part 
of it was assigned to any one in particular, and that the limits of private 
possession have been left to be fixed by man’s own industry, and by the 
laws of individual races. Moreover, the earth, even though apportioned 
among private owners, ceases not thereby to minister to the needs of all, 
inasmuch as there is not one who does not sustain life from what the land

Marcus Lefebure, ““Private Property” According to St Thom as and Recent Papal E ncyclicals”, in Eyre 
and Spottisw ood eds, St. Thom as A quinas: Summa Theologiae, Volume 38: In justice  (Blackfriars, 1975) 275, 
at 280. C/, JM K elly, Short H istory  o f  W estern L egal Theory  (Clarendon Press, 1992), at 337-338.

Murphy, note 107, at 192. M urphy identifies a major m ove away from Thom istic teaching on property in 
Rerum  N ovarum , saying “[a]lthough L eo insisted that the right o f  property ownership was tempered by the 
duty of social responsibility in the use o f  wealth, it was now regarded as part o f  the natural law. This position  
directly contradicts St. T hom as’s v iew  o f private property as a legitim ate addition , by m eans o f  positive law, 
to the natural law .” Ibid, at 196

Rerum N ovarum  (Pope L eo XIH, 15 M ay 1891), at para 6. Text o f Rerum  N ovarum  obtained at 
http://ww w.papalencyclicals.net/Leol3/113rerum .htm  (last visited 1 March 2011).
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produces. Those who do not possess the soil contribute their labour; 
hence, it may truly be said that all hum an subsistence is derived either 
from labour on one’s own land, or from  some toil, some calling, which is 
paid for either in the produce o f the land itself, or in that which is 
exchanged for what the land brings forth.

Leo XIII used m etaphysical argum ents to support the naturalisation o f private 

ownership, which echo the liberal theories of property advanced by Locke and Hegel that 

were considered in the previous chapter.’^̂  Leo XIII argued that an individual’s effort in 

labouring on property itself created a natural entitlem ent to that property. As such, Leo 

X lII’s view of labour as property’s basis was “ ...surprisingly  but obviously in the liberal 

and Lockean t r a d i t i o n . H e  also characterised labour as a means by which an individual 

could impose his personality on external things, reflecting H egel’s understanding of 

property’s role in enabling personal developm ent within society. He said:

Truly, that which is required for the preservation of life, and for life’s 
well-being, is produced in great abundance from  the soil, but not until 
m an has brought it into cultivation and expended upon it his solicitude 
and skill. Now, when man thus turns the activity o f his mind and the 
strength of his body toward procuring the fruits of nature, by such act he 
makes his own that portion of nature’s field which he cultivates -  that 
portion on which he leaves, as it were, the im press o f his personality; and 
it cannot but be ju st that he should possess that portion as his very own, 
and have a right to hold it w ithout any one being justified  in violating 
that right.

He criticised those who denied that individuals should have the right to possess private 

property upon which they laboured, saying:

For the soil which is tilled and cultivated with toil and skill utterly 
changes its condition; it was wild before, now it is fruitful; was barren, 
but now brings forth in abundance. That w hich has thus altered and 
im proved the land becom es so truly part of itself as to be in great 
m easure indistinguishable and inseparable from  it. Is it ju st that the fruit 
o f a m an’s own sweat and labour should be possessed and enjoyed by 
any one else? As effects follow their cause, so is it ju st and right that the 
results of labour should belong to those who have bestow ed their 
labour.

Ibid, at para. 8.
Finnis notes: “[ajrguments for founding property rights on alleged ‘m etaphysical’ relationships between  

persons and the things with which they have ‘m ixed their labour’, or to which craftsmen have ‘extended their 
personality’ are foreign to Aquinas.” Finnis, note 124, at 189 (citations om itted.)

K elly, note 152, ar338.
Rerum Nova rum, at para. 9.
Ibid, at para. 10.
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Leo XIII also stressed the practical value of private property as an institution, 

noting “ ...the practice of all ages has consecrated the principle of private ownership, as 

being pre-eminently in conformity with human nature, and as conducing in the most 

unmistakable manner to the peace and tranquillity of human existence.” *̂® The right and 

obligation of a father to provide for his family was put forward as another justification for 

private ownership of productive property.'^'

Leo XIII regarded men as having a duty of charity, not justice, to give the indigent 

whatever was left over after the needs of their families, in light of their positions in life, 

were met.'^^ Furthermore, the State was obliged to protect private property through the law, 

and no considerations of justice or the common good could justify t h e f t . F o r  Leo XIII, 

the propagation and protection of private ownership was the favoured means of ensuring 

the sustenance of all men, peaceful relations between the classes, and the efficient use of 

natural r e s o u r c e s . H e  said that because the right to private ownership was natural, the 

State could limit, but not abolish, private property.

Quadragesimo Anno
Roman Catholic teaching realigned itself more closely with St Thomas’s theory of property 

in Quadragesimo Anno, issued by Pope Pius XI on 15 May 1931.'^® It placed greater 

emphasis on the duties of property owners and on the superiority of the public interest and 

social justice over individual property rights.'^’ Pope Pius XI noted that Leo XIII had 

strongly defended the right to private property in Rerum Novarum, but stressed that the 

Church at all times had acknowledged the social aspects of property:

First, then, let it be considered as certain and established that neither Leo 
nor those theologians who have taught under the guidance and authority 
of the Church have ever denied or questioned the twofold character of 
ownership, called usually individual or social according as it regards 
either separate persons or the common good. For they have always

Ibid, at para. 11.
Ibid, at para. 13. C fD P P  v Best [2000] 2 IR 17, at 67.
Ibid, at para.22.
Ibid, at para. 38.
Ibid, at para. 47.
Ibid.
Text obtained at: http://www.papalencyclicals.net/Piusll/PllQ UADR.H TM . (last visited 27 March 

2011.)
Murphy notes, “[w]hile Quadragesimo Anno reiterated Leo's ideas concerning property, it also 

resurrected St. Thomas’s comprehensive ideal of a justice directed to the common good, designated by the 
term ‘social justice’.” Note 107, at 196. C/Lefebure, note 152, at 280.
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unanimously maintained that nature, rather than the Creator Himself, has 
given man the right of private ownership not only that individuals may be 
able to provide for themselves and their families but also that the goods 
which the Creator destined for the entire family of mankind may through 
this institution truly serve this purpose. All this can be achieved in no 
wise except through the maintenance of a certain and definite order.

He continued:

Accordingly, twin rocks of shipwreck must be carefully avoided. For, as 
one is wrecked upon, or comes close to, what is known as ‘individualism’ 
by denying or minimizing the social and public character of the right of 
property, so by rejecting or minimizing the private and individual 
character of this same right, one inevitably runs into ‘collectivism’ or at 
least closely approaches its tenets.

Pius XI recognised that the basic function of material resources was to secure the well

being of mankind as a whole and affirmed the distinction between the possession and use 

of property drawn by St Thomas. However, according to Pius XI, while commutative 

justice required individuals to respect each other’s property, duties in relation to the use of 

property came within other virtues that could not be enforced by legal action, meaning that 

a right to property could not be lost through abuse or non-use.'™

Striking a balance very similar to that ultimately enshrined in Article 43, Pius XI 

said the limits imposed on the exercise of ownership rights were to be defined by the 

exigencies of social life, but it was wrong to restrict the individual aspect of ownership in a 

way that destroyed i t . P i u s  XI regarded men as having duties as well as rights of 

ownership, which it was up to the State to specify in detail by elaborating the limits of
172private possession of property. While property rights were not required to be immune 

from all change, the State could not take away the right to possess private property or to 

pass on property by inheritance, nor could it exhaust the right to private property through 

excessive taxation. Pius XI regarded the regulation of the use of property as 

strengthening rather than weakening property rights by preventing such rights from 

causing “intolerable evils” and thereby self-destructing.'^"^

Quadragesima Anno, at para. 45. 
Ibid, at para. 46.
Ibid, at para. 47.
Ibid, at para 47.
Ibid, at para. 49.
Ibid.
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Pius XI followed Rerum Novarum  in contending that ownership rights could be 

acquired by occupying or taking possession of an unowned thing and labouring upon it.’^̂  

However he placed a stronger onus on owners to give superfluous property to those in need, 

saying “ ...the rich are bound by a very grave precept to practice almsgiving, beneficence, 

and munificence.” '^^ The distribution of property and wealth was required to be brought in 

line with the common good and social justice, and non-owning workers helped in saving to 

acquire property.

The Competing Religious Influences on the Drafting Process
It is clear from this survey that Catholic teaching on private property at the time of the

drafting of the Constitution was in flux. Rerum Novarum  enshrined a strong natural right to 

private possession of property entitled to robust protection by the State, while 

Quadragesima Anno placed more emphasis on the important social function of property 

and on the consequent duties of property owners to exercise their rights in accordance with 

the common good. The tension between the accounts of property given in those two 

encyclicals is reflected in the conflicting views of the two main religious contributors to 

the drafting process. Dr John Charles McQuaid and Reverend Edward Cahill.

Dr John Charles McQuaid
Dr John Charles McQuaid was actively involved in the drafting of the property rights 

provisions of the Constitution and he sent numerous draft articles to de Valera, which drew 

heavily on Rerum Novarum  and Quadragesima Anna. Unfortunately, many of the draft 

articles do not remain in de Valera’s papers. However, the correspondence is largely
178preserved and is of interest in considering the impact of Catholic teaching on Article 43.

In a letter dated 16 February 1937, McQuaid stated that he was enclosing three new 

paragraphs for the private property section, noting “[a]t least they are accurate, for I spent 

the day in an analysis of Quadragesimo Anno and Rerum Novarum -  which proved 

extraordinarily helpful to me, in my understanding of the Pope.” In a further letter dated 17 

February, he referred to his enclosure of draft paragraphs on free competition, noting the 

significance of Quadragesimo Anno  and Rerum Novarum  to his suggestions. He repeatedly

Ibid, at, para. 52.
Ibid, at para. 50.
Ibid, at paras. 57-63.
U C D A D /P150/2395.
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reaffirmed the role that church teaching played in his drafts, saying in a letter on 22 March 

that a certain statement was “...a combination of two more Papal pronouncements! So we 

are in good company.” ' ’  ̂His drafts were obviously very detailed, as he stated in a letter 

dated 25 March that he was enclosing a dossier dealing “point by point” with private 

property.

McQuaid also commented to de Valera on property rights provisions drafted by 

others. On Arthur Matheson’s proposal, he observed, “the author has a good background of 

theory but I should say that his background is not ours.” McQuaid’s subsequent 

criticisms indicate that he regarded de Valera as sharing with him a background in Roman 

Catholic social teaching that Matheson lacked. He criticised the omission of vocational 

groups from M atheson’s draft as a departure from Rerum Novarum  and Quadragesima 

Anno. Moreover, he urged that the right to private property be enshrined in the Constitution 

as absolutely necessary for social needs, and he cautioned against excessive restrictions on 

individual control of private property that tended towards abolishing the right to private 

property.'*' He identified a trend towards such restrictions in France and England, saying: 

“[t]he tendency is to admit the right of private property, but by methods of cooperative 

organisation and planned economy to deny the private control of property, which is to 

abolish the right of private property with increasing effectiveness.” '*^

Nonetheless, McQuaid suggested two provisions for the Constitution that 

presupposed relatively wide powers for the State to redistribute property so as to advance 

the common good. The first provision read, “ [t]he State shall use its best endeavour to 

provide that the material resources of the nation may be so distributed among private 

individuals and the various classes of the population as adequately to procure the common 

good of the community as a whole.” The second provision was “[t]he State, while 

acknowledging that work of body and mind is an honourable means of virtuous and credit

able living, shall aim, by this just distribution of material resources, at aiding all the 

citizens to attain that higher level of prosperity and culture which is more consonant with 

human dignity.” '*  ̂Therefore, despite his concern to protect the right to private property, 

McQuaid clearly did not regard it as unlimited in scope.

™  In another letter dated 16 March 1937, he said “I beg to enclose a copy o f  the work I have been at; 
rummaging in the heads o f  the last few  Popes! I hope it is what you want.” U C D A D /P l 50/2395.

U C D A D /P l50/2411.
U C D A D  P /1 5 0 /2 4 1 1. Docum ent entitled “Private Property, Article 41, Suggested Alternatives.”
Ibid.
U C D A D /P 150/2395 .
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McDonagh notes that de Valera himself felt that McQuaid was most influential in 

relation to the Directive Principles of Social Policy eventually included in Article 45 of the
184Constitution. In a typescript document containing criticism and opinion addressing the 

suggested method of dealing with directive provisions, written in March 1937, McQuaid 

suggested that the Supreme Court should be able to assess the constitutionality of a law in
185light of the Directive Principles. However, he oscillated on the appropriate constitutional 

status of the social principles, as in another undated letter he suggested using the title 

“Fundamental Guarantees and Principles of Social Policy”, in order to exclude “ ...the 

noxious word ‘rights’ which the lawyers say bespeaks legal redress.” '*  ̂He also sent de 

Valera what he characterised as potentially useful examples from other Constitutions of the 

use of general statements.**^ From these documents, it appears that McQuaid envisaged 

that some parts of the Constitution would not create legal rights for individuals, but 

nonetheless felt that social principles should have a meaningful place in the constitutional 

structure of the State.

McQuaid gave de Valera a copy of A Code o f  Social Principles, which was

prepared by the International Union of Social Studies in 1929, with a second edition in
1881937. De Valera’s biographers note that the Code “ ...w as to prove of great help in de 

Valera’s work on the Constitution.” ’*̂  The Code’s treatment of property was very similar 

to the statements in Quadragesimo Anno on the issue. Property was recognised as having 

both a private and a public function, stemming from the requirement that natural resources 

be available for the sustenance of all men:

Men have received from nature, and consequently from the Creator, the 
right of private property, both to enable each to provide for the 
sustenance of himself and of those dependent on him, and to secure at the 
same time, by this institution, that the natural resources of this world may 
effectively fulfil the purpose assigned them by Providence, which is to 
provide for the essential needs of the entire human race. The right of

Enda M cDonagh “P hilosophical-T heological R eflections on the Constitution” in Frank Litton ed, The 
Constitution o f  Ireland 1937  -  1987  (IPA 1988) 192, at 192. Cypaughnan, note 27, at 82.

U C D A D /P 150/2407.
U C D A D /P 150/2395 . Attributed by the archivist to betw een 16 February and 25 M ay 1937.
Ibid.
The International Union o f  Social Studies, A C ode o f  Socia l P rinciples, (translated from the second  

French edition. The Catholic Social Guild, 1937). Grogan notes the union “ ...w a s  founded in 1920 under the 
presidency o f Cardinal M ercier to study social problem s in light o f  Catholic ethics. It has the rare distinction  
o f having had its work acknow ledged in a Papal E ncyclical -  Q uadragesim o Anno."  Grogan, note 104, at 
171.

The Earl o f  Longford & Thom as P. O ’N eill, Eamon D e Valera, (G ill and M acm illan, 1970), at 296.
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property, then, has a twofold character: the one individual and private, 
the other social and public.

Consequently public authorities could control the use of private property in the public 

interest. The Code stated that while the system of private ownership was not absolutely 

unchangeable, the natural right of private property and bequest could not be abolished, nor
192could excessive taxation be permitted.

Reverend Edward Cahill
The other key religious figure in the drafting of the Constitution was Rev. Edward Cahill. 

Cahill founded the League of the Kingship of Christ or, as it was better known, An 

Rioghacht, on 31 October 1926, which aimed to promote the knowledge of Catholic social 

principles and their recognition in Irish public life.*^^ In his major work. The Framework o f 

a Christian State, Cahill drew heavily on St Thomas’ teaching on property.'^”* De Valera 

certainly had a copy of the book, although Keogh and McCarthy argue that it did not exert 

a major influence on his thinking.

Cahill summarised the system of property that was appropriate in light of Catholic 

natural law teaching as “ ...a  system of private ownership limited by obligations of justice 

and charity, subject in due measure to the Higher Dominion (altwn dominium) of the State, 

and supplemented where useful and possible by a certain admixture of communal 

ownership.” *̂® He said such a system:

...includes only the exclusive right of dominion and the control o f  the 
production or exploitation and o f  the distribution o f  the goods (potestas 
procurandi et dispensandi). It does not include the exclusive right to the 
use of them. This right is strictly limited and cannot be exercised without 
due consideration for the needs of others. In this regard the owner has 
only a priority or first claim as far as his needs require.'^’

A C ode o f  Socia l P rincip les, note 188, at 46, para. 94.
Ibid  at 47, para. 96.
Ibid, at 47 , para. 97.
Derm ot K eogh and Finfn O 'D riscoll, in Tom  Buchanan and Martin C onw ay eds, P o litica l C atholicism  in 

Europe 1918-1965 , (Clarendon Press, 1996), at 281. K eogh and O ’D riscoll note that de Valera attended 
m eetings o f  A n Ri'oghacht on a number o f  occasions. Ibid, at 286.

Cahill, note 138.
K eogh and M cCarthy, note 26, at 94. K eogh and O 'D riscoll note that Cahill received a letter from de 

Valera in August 1932, in which he said: “I am grateful for the copy o f your book. The F ram ew ork o f  a 
Christian Sta te, that you gave to me. It is worth reading and criticizing, and I am sure that often I w ill return 
to it for advice and direction in the years that are com ing.” K eogh and O ’D riscoll, note 193, at 286  (letter 
held in the Cahill Paper, Jesuit Archives, Dublin).

Cahill, note 138, at 38.
Ibid, at 40.
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Cahill’s characterisation of Church teaching on property reflected the principles set 

out by St Thomas, as developed in Quadragesima Anno, rather than the more 

individualistic emphasis of Rerum Novarum. He said:

According to Christian teaching, human ownership or control of property 
is only a stewardship, which the person is bound to exercise in 
accordance with God’s laws, and with due regard to the needs and rights 
of others. Hence ownership or control of property...includes -  according 
to Christian teaching -  a social as well as an individual aspect: for its 
object according to the natural and divine law is not only to enable 
individuals to provide for their own needs and the needs of their families, 
but also to secure that the goods which the Creator meant for the human 
race may truly serve that purpose and serve it too in an orderly and stable

198manner.

Cahill reiterated the significance of general sustenance through material resources as the 

key principle delimiting the permissible scope of private possession:

The fundamental principle underlying the teaching of St. Thomas and 
that of other great writers on such questions as justice, theft, alms, etc., is 
that the goods of the earth are meant by Providence for the support of all 
men, and hence, no human institution such as the actual division of 
property, can lawfully contravene that primal decree. Consequently, the 
exercise of ownership must be so limited and hedged round by 
safeguards, that it does not shut out anyone from a fair opportunity of 
supporting himself and his dependents upon the earth’s bounty.

Cahill was involved in the drafting process from 1936 onwards. In correspondence 

with de Valera on 4 September 1936, he made a number of interesting “Suggestions 

regarding the General or Fundamental Principles of the C o n s t i t u t i o n . H e  stressed the 

need for the Constitution to mark “...a definite break with the Liberal and non-Christian 

type of State” and to seize the opportunity to enact “...a genuinely Christian constitution.” 

The suggestions amplified what that entailed in relation to property. While communal or 

state ownership of property, in particular property such as public services, forests, 

playgrounds and in some cases productive industries, did not have to be ruled out entirely, 

the general economic structure of the country should involve private ownership of 

productive property, with legislation geared towards enabling “...an ever widening 

distribution of private property.” Cahill regarded a very wide distribution of ownership of

Ibid, at 145.
Ibid, at 557. 
UCDAD/P150/2393.



productive property as one of the best safeguards for individual liberty, and as necessary 

for democracy, and so he held that the laws and administration of the State should promote 

land acquisition for all. Government was also obliged to adjust property rights in natural 

resources in order to ensure their development and use in accordance with the common 

good. Finally, Cahill drew a connection between security of private property and security 

of the family, which was a connection also identified by de Valera.

In response to these suggestions, de Valera invited Cahill to draft specific articles 

and a preamble.^'” Cahill sent draft articles to De Valera on 21 October 1936. '̂^^ Faughnan 

demonstrates that these suggestions were in fact drawn up by a committee of leading 

Jesuits, rather than by Cahill alone.^*^  ̂ Keogh and McCarthy note that de Valera probably 

was not aware that the suggestions came from a formal committee, as Cahill’s letter 

accompanying the proposals simply noted that he had availed of the assistance of three or 

four others in drawing up the draft."^'^

The Jesuit Committee drew heavily upon the papal encyclicals, and upon other 

Catholic constitutions in Europe, referring especially to the Austrian Constitution of 1934 

and the Polish Constitution of 1921. Reference was also made to the Code o f  Social 

Principles, to The Framework o f  a Christian State, and to the 1934 edition of Select 

Constitutions o f the World. Article 99 of the Polish Constitution appears to have 

particularly influenced the Committee’s thinking on private property. Article 99 

protected the right to both individual property and corporate property “ ...as one of the 

fundamental principles of society, and of law and order.” Limitations on property, or 

abolition of property, were only permissible “ ...in  cases provided for by law for reasons of 

general utility and with compensation.” ®̂̂

The Committee’s ultimate proposal, provided with cross-references to Re rum 

Novarum  and Quadragesimo Anno, as well as Article 99 of the Polish Constitution, was as 

follows;

U C D A D /P 150/2393, letter dated 19 September 1936. Faughnan notes that according to Maurice 
M oynihan, de Valera had great respect for Cahill, and w hile wary o f  his judgm ent, felt that subm issions from  
Cahill would contain useful material, albeit material that might have to be re-considered in light o f political 
realities. Faughnan, note 27, at 49.

Cahill sent further “Supplementary Suggestions for the N ew  Constitution o f the Irish State” on 13 
N ovem ber 1936 , which are held at U C D A D /P l50/2393.

Sean Faughnan, “The Jesuits and the Drafting o f the Irish Constitution o f 1937” (1988) 26 Irish H istorica l 
Studies 79.

K eogh and McCarthy, note 26, at 104.
This is apparent from the minutes o f  the C om m ittee’s m eeting on 8 October 1936, approving the property 

proposals drafted by Fr Edward Coyne. These m inutes are reproduced in Appendix 7 o f K eogh and 
M cCarthy, ibid, at 413, and are held in the Jesuit Archive in the Cahill Papers.

Rao, note 10, at 99.
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(a) The right of individual citizens and of associations of citizens to own 
private property in productive as well as in non-productive goods is 
acknowledged and guaranteed by this constitution.

(b) The right of property has, however, a double aspect, individual and 
social. Hence the State has the right and duty to see that neither the 
acquisition nor accumulation of private property, especially in land, 
takes place in such a way as to injure the common good. It is also the 
right and duty of the state to see that the use which owners make of 
their property, especially goods of a productive nature, is in accord 
with the common good and with social justice.

(c) The State shall prevent by suitable laws the natural resources of the 
country, such as land, mines, fisheries, waterways &c, from being 
unduly held up by private individuals or syndicates, and shall so 
adjust property rights as to secure that these are duly developed and 
utilised in the interests of the common good.

(d) The State shall guarantee the protection of private property, and may 
not limit or abolish individual or collective private property, except 
when the law so provides for reasons of public utility and with fair 
compensation.

(e) It shall be the aim of the State to promote a wide distribution of 
private property, especially in land.̂ *̂ ^

These suggestions closely reflected Quadragesima Anno in recognising a social aspect to 

the right to private property. Nonetheless, the Jesuit draft was not adopted by de Valera. 

Keogh notes that de Valera did consider the Jesuits proposals.^®* However, they do not 

appear to have influenced him beyond the influence that Catholic teaching generally had 

on his views on private property.^°^

Unsurprisingly in light of his views on property, Cahill was critical of the 

individualistic emphasis of the draft property rights provisions ultimately adopted. In a 

letter to de Valera dated 23 May 1937, Cahill said:

....I believe that the individual aspect of private ownership is unduly 
stressed to the detriment of the counterbalancing or social aspect; and 
that this fact, especially when taken in conjunction with the 
individualism which is so deeply embedded in our current jurisprudence, 
may (contrary to the manifest aim intended in the Constitution) render

U C D A D /P 150/2393.
Dr Derm ot K eogh, “Church, State and Society”, in Brian Farrell ed, D e v ’s C onstitution a n d  Ours (G ill 

and M acM illan, 1988) 103, at 110
In contrast, F ionola K ennedy argues that Cahill had considerable influence in the drafting process. Fionola  

Kennedy, “T w o Priests, the Fam ily, and the Irish Constitution” (1988) 87 Studies 353.



very difficult, if not impossible, the long-desired reorganisation of our 
economic and social regime in harmony with the papal encyclicals.^'®

He suggested that in order to convey the balance struck in the papal encyclicals on the 

issue of private property, the draft should be altered to place greater weight on duties as 

well as rights. In particular, he proposed an addition to the beginning of Article 43.2.1°:

The State however recognises that, as the material goods of the world 
have been created for the benefit of all, the institution of private 
ownership is only a means to secure in an orderly manner consonant with 
m an’s rational nature the attainment of that end. Accordingly the exercise 
of the right mentioned in the foregoing provisions of this Article must in 
Civil Society &c.&c.^'*

This is an express recognition of the primary justification for possession of property 

identified by St Thomas. It expressly subjects private ownership to the limits set by that 

justification, and requires the State to restrict ownership accordingly. On that basis, Cahill 

argued that the word “shall” should replace the word “may” in Article 43.2.2°, because the 

State was required not merely empowered to provide for the common good.

In a prescient piece of analysis, Cahill foresaw some of the problems that have 

beset judicial interpretation of Article 43, saying:

The term social justice (Article 43.2.1) which is so often used in the 
Encyclicals of Pius XI, and has for the student of Catholic Social Science 
a clear and definite meaning, is probably quite unknown in our current 
jurisprudence, or, if known, has a meaning different from its meaning in 
the Papal Encyclicals.^'^

He envisaged similar problems in relation to the terms “property rights”, “justice”, 

“personal” and “rights”. He felt they could mean something very different to a student of 

Catholic social science than they would to someone who was influenced by English 

jurisprudence. In this respect, he contended that most Irish judges and lawyers were trained 

in the individualistic and liberal English legal tradition, which he felt created a real risk 

that the Constitution’s intentions in relation to social justice would be frustrated if the 

meaning of the terms used was not clearly stated in the text. To avoid a potential judicial 

usurpation of the Catholic conception of social justice enshrined in the Constitution, Cahill 

suggested that a clause should be included obliging the State to bring its system of

U C D A D P 150/2393 (underlining in original).
Ibid.
U C D A D /P l 50 /2393 . C f  the discussion o f  judicial deference in respect o f legislative objectives in Chapter 

7, at 307-309.
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jurisprudence into harmony with the dictates of natural law, and that the preamble to 

Article 45 should be removed.

Despite the fact that de Valera did not adopt his suggestions, Cahill wrote
21 o

approvingly about the property rights provisions of the Constitution in December 1937.

He characterised the parts of the Constitution dealing with private property and social 

justice as “...little more than a brief summary of the Papal teaching.” Interestingly, Cahill 

argued that the meaning and scope of Article 43.2 was developed in the Directive 

Principles in Article 45, which he regarded as directly opposed to the principles of 

economic liberalism. Therefore, consistent with the argument advanced in Part II of this 

Chapter, Cahill drew a strong interpretative link between Article 43 and Article 45, and 

regarded Article 45 as a safeguard against an absolutist, laissez-faire interpretation of the 

right to private property guaranteed in Article 43.“'"'

The Meaning o f  a “Natural Right Antecedent to Positive Law”
In a file of notes in de Valera’s papers concerning the family, a document responds to a

question equally relevant to Article 43.1, namely “ [wjhat is a natural right, antecedent and 

superior to all positive law?”“'^ The response draws upon Leo XIIFs discussion of natural 

and human law in his encyclical Libertas (20 June 1888) and upon St Thomas’ ideas 

concerning natural law. In relation to human laws, Leo XIII is quoted in the document as 

saying:

O f the laws enacted by men, some are concerned with what is good or 
bad by its very nature; and they command men to follow after what is 
right and shun what is wrong, adding at the same time a suitable sanction.
But such laws by no means derive their origin from civil society; because 
just as civil society did not create human nature, so neither can it be said 
to be the author of the good which benefits human nature, or of the evil 
which is contrary to it. Laws come before men live together in society, 
and have their origin in the natural, and consequently in the eternal, law.

This captures the essence of St Thomas’ idea of ius gentium  as a category of enacted law 

founded in natural law.

U C D A D /P 150/2393 . Cahill’s com m ents were made in an article entitled “The Irish Constitution 
(Bunreacht na hEireann), (1 9 3 7 )”, for the Revista Xaveriana in B ogota, Columbia.

In another p iece entitled “Ireland as a Catholic Nation”, Cahill characterised the fundamental rights 
provisions o f  the Constitution, coupled w ith the social principles, as being designed to ensure the social and 
econom ic re-organisation o f Ireland along the lines indicated by the Papal E ncyclicals. U C D A D  P 150/2393, 
written for Stim m en der Zeit (M unich) at the request o f  the editor, no date.

U C D A D /P 150/2408.T he folder is dated by the archivist to March 1937.
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The quotes from  Libertas further note that there are other types of hum an law that 

follow from  natural law “rem otely and indirectly” , dealing with m atters touched upon in 

natural law only in very general terms. It states, “ [i]t is the constitution of these particular 

rules of life, suggested by reason and prudence, and put forth by the com petent authority, 

that hum an law, properly so called, consists.” The docum ent then refers to St T hom as’ 

proof of the existence of natural law in his Summa Theologiae?'^  The relevant articulus 

cited considers “whether there is a natural law in us” , and it states that man, by virtue o f his 

rationality, participates in the eternal law, and that such participation is the natural law. 

The docum ent then refers to the basic precepts o f natural law as set out by St Thom as, and 

to the order o f m an’s natural inclinations, and it acknowledges the im m utabihty of the 

basic principles o f natural law.

This discussion of the m eaning o f a natural right antecedent to law sheds useful 

light on the ideas behind Article 43.1. First, the apparent tension involved in the statem ent 

in an enacted law (the Constitution) of a right “antecedent to positive law” is clarified once 

it is understood that the drafters were draw ing upon Catholic natural law teaching 

according to which a law could be at once enacted and rooted in natural law. Second, St 

T hom as’ teaching helps to explain the m eaning of rationality in Article 43.1. Ronan Keane 

contends, “ [o]ne cannot help wondering what the words ‘in virtue o f his rational being’ are 

doing in the article in the first place, or what the necessary relationship is between m an’s
217rational capacity and his ‘right’ to own property.” The wording of Article 43.1 becomes 

com prehensible when St T hom as’s characterisation of natural law as m an’s participation in 

the eternal law is taken into account. It is because m an is rational that he can engage in 

such participation, and so have the natural right to private ownership.

The Individual and Social Aspects o f Property in Article 43
Enda M cDonagh argues that Article 43 has an individualistic bent that is in line with

Rerum  N ovarum  but inconsistent with the general thrust of Catholic teaching on property:

Article 43 retains some sense o f an earlier religious tradition about 
responsibility to the com m on good, but it is an unusually forceful

The reference is to Summa Theologiae  I-II. q 91, a 2, where St Thom as says “[n]ow the rational creature is 
subject to D ivine providence in a more excellent w ay than any other creature is, inasmuch as it participates in 
Providence by providing for itse lf and others. Hence it participates in the eternal reason, by virtue o f  which it 
has a natural inclination to the activity and end proper to it; and such participation o f  the rational creature in 
the eternal law  is called the natural law .”

Keane, note 38, at 145.
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expression of the right to property which has caused serious problems for 
legislators and courts in recent years. It should be said that it is not a 
particularly Irish or above all Catholic expression. If one reaches back 
behind Leo XIII to the concerns of Aquinas or Chrysostom for the social 
good or reaches forward to the ‘socialisation’ and justice for the poor 
programmes of John XXIII, Paul VI and John Paul II, you find another 
emphasis.^'*

McDonagh correctly identifies that Rerum Novarum  was an important influence on Article 

43 and that Rerum Novarum  represented the high-water mark of the protection of private 

property rights in Catholic teaching. However, he over-states the individualistic nature of 

Article 43, because he does not take account of the strong influence of Quadragesima 

Anno?^^

Article 43.1.1° appears to be the root of M cDonagh’s critique. It provides: “ [t]he 

State acknowledges that man, in virtue of his rational being, has the natural right, 

antecedent to positive law, to the private ownership of external goods.” In Rerum Novarum  

and Quadragesimo Anno, the “natural right” in question was the right to own property 

privately, not a right to the continued secure possession of any property a person happened 

to own at any given time. The State was required to maintain the institution of private 

property in general, rather than any particular distribution of property. The limits of private 

ownership were to be set by human, enacted law, which would take account of property’s 

“social aspect” .

Article 43 reflects the teaching of the encyclicals on this point insofar as it 

recognises a natural right to the private ownership of external goods, but subjects its 

exercise to the requirements of the common good and social justice. This interpretation is 

supported by Article 43.1.2°, which provides “ ...[t]he State accordingly guarantees to pass 

no law attempting to abolish the right of private ownership or the general right to transfer, 

bequeath, and inherit property.” Each of these rights is referred to at the general, 

institutional level, rather than at the individual level. Therefore, in line with the encyclicals. 

Article 43.1 is best understood as intended to naturalise the institution of private property, 

and the right of all men to participate in that institution, meaning it does not immunise 

existing distributions of material resources from State-imposed change. In considering this 

interpretation of Article 43.1, Keane argued “ [i]t would be fanciful to suppose that there 

was the remotest prospect in 1937 that an Irish parliament would seek to create either a

McDonagh, note 184, at 199.
Gerard Hogan and Gerry Whyte state “[t]he inspiration of Article 43 is generally supposed to be the 

encyclical Quadragesimo Anno o f Pope Pius XI (1931).” Hogan and Whj^te, note 96, at 1969.
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Utopian society in which all property was owned in common or some form of Marxist- 

Leninist polity in which all property was vested in the state.” However, as he 

acknowledged, Catholic teaching at the time regarded Communism as a pressing evil, and 

Article 43.1 appears to have reflected that fear, despite the unlikelihood of Communism 

taking hold in Ireland.^^'

While Article 43.1 protects property’s “individual aspect”, Article 43.2 addresses 

its “social aspect”. Property rights are to be exercised in accordance with social justice, and 

consequendy the State can delimit private possession in the interests of the common good. 

Instead of setting out ownership obligations or duties, the limits of private ownership were 

left to be set by the legislature, and the scope of the regulatory power was expressed in 

terms broad enough to accommodate changes in social and economic policy over time. As 

Diarmuid Rossa Phelan notes, “ ...social justice is a constitutional concept whose definition 

depends in large part on the discretion of the legislature and government 

a d m in is tra t io n .‘ Patrick Riordan suggests that this feature of Article 43 reflects a general 

narrowing in the understanding of distributive justice in Catholic teaching, which 

marginalised individual duties and focused instead on the State as the key obligation- 

holder.“  ̂Finnis explains how this shift diverged from Thomistic teaching on property:

On Aquinas’s view, anyone in charge of an item of ‘common stock’ will 
have duties of distributive justice; hence any property-holder can have 
such duties, since the goods of this earth are to be exploited and used for 
the good of all. In the newer view (now thought of as traditional), the 
duties of distributive justice belong only to the State or the personified 
‘whole’ (community).-^'*

St Thomas’ teaching on property is, as Riordan argues, not fully reflected in Article 43, as 

it follows the encyclicals in characterising private ownership of property as a natural 

individual right, and makes no reference to either the basic function of material goods in 

sustaining all men, or to the concept of ownership obligations. However, these 

divergences, resulting largely from the anti-Communist stance of Rerum Novarum, do not 

mean that St Thomas’ theory cannot usefully inform some aspects of Article 43.

■ Keane, note 38, at 138.
Ibid, at 139. A s Keane notes, “ [t]he year 1936, in which work on the drafting o f  the Constitution began in 

earnest, was also the year in which the Spanish C ivil War began.” Ibid.
Diarmuid R ossa Phelan, “The Concept o f Social R ights” (1994) 16 D U U  105, at 110.
Patrick Riordan. “Property Rights and Property D uties” (1988) 77 Studies  84, at 92-4. C f  C ostello, note 

104, at 403.
Finnis, note 124, at 186.
Riordan, note 223, at 94.
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First, St Thomas regarded man’s capacity for reason as the basis for his power and 

right to make use of external things for his advantage, and in this respect, was followed by 

the encyclicals. This rationale for m an’s prima facie  right to control external things 

illuminates the meaning of Article 43.1.1°. Second, the distinction drawn by St Thomas 

between the possession and use of private property, while not stated in Article 43, clearly 

influenced the drafters. Express references were made in early drafts to the need to subject 

the use of private property to the common good and social justice, indicating that the 

drafters regarded the individual claim to possession as stronger than the individual claim to 

exclusive use.^^^ This distinction continues to shape the scope of the right to private 

property, since the courts more readily accept restrictions on use than on possession, and 

are less likely to require compensation to be paid to a restricted owner than to a
227dispossessed owner.

Most fundamentally, while the more radical aspects of St Thomas’s views on 

distributive justice, in particular his views on superflua and theft, do not have an echo in 

Article 43, the basic idea of a social justice limitation on property rights is clearly captured. 

As Douglas Sturm states, “the inner sense of Thomas' understanding of property is that the 

common good must be served by material things, that ownership by the individual is never 

absolute, that property is subordinate to the higher purpose of enhancing human life.”‘‘® 

This “inner sense” was clearly felt by de Valera and by the religious contributors to the 

drafting process, and is given constitutional imprimatur by Article 43.2. In this vein, 

writing extra-judicially, Brian Walsh twice endorsed a Thomistic understanding of Article 

43. He argued;

The natural right to the private ownership of property is very different 
from a right to retain all the property one has legally acquired. Article 43 
imposes upon the owner of property the obligation to recognize that his 
ownership is not absolute and may be regulated by the principles of 
social justice. Nobody is given the right to accumulate property and 
retain it and to assert that right against the requirements of social justice.
The nature of the property does not affect this principle. Strictly speaking 
one cannot claim as of right more property than one requires for one’s

See eg UCDAD/P150/2387, dated by the archivist to January -  March 1937.
See further Chapter 6, at 247-254.
Douglas Sturm, “Property: A Relational Perspective” (1986) 4 Journal o f  Law and Religion 353, at 380. 
As Phelan notes, “[t]he Constitution expresses the idea of moral obligation on social actors to strive for 

social justice.” Phelan, note 222, at 145.
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own support. While the right of private property exists in the interest of 
the common good it is subordinate to the common good.^^°

He identified Article 43.2 as a direct application of Thomistic teaching on property, and 

commented, “Thomistic philosophy is of no assistance to the property exploiter or to the 

property developer or, indeed, to anyone who possesses more property than is required for 

his or her own n e e d s . I n  attributing a Thomistic meaning to Article 43, Walsh did not 

grapple with St Thomas’s ambivalence towards private ownership as a natural individual 

right, and he overstretched Article 43 by attempting to identify a supeiflua-type 

quantitative limitation on ownership within its terms. However, he was correct to 

emphasise that Article 43 does not sanctify private property rights, but rather the right to 

own property privately, and it prioritises the common good and social justice. In that
232respect, it is closer to St Thomas’s theory of property than Robert Nozick’s.

Conclusions
MacDonagh accurately describes Article 43 as “a convergence of traditions”, citing;

...the insistence of Locke and various successors on the connection 
between private property and freedom, the nineteenth-century struggle of 
the dispossessed Irish for property rights, particularly in land, and the 
developing Catholic emphasis on the right to private property in the face 
of socialist and communist manifestoes.

Locke and Hegel influenced the arguments used in the papal encyclicals to justify private 

ownership as a natural individual right created by a metaphysical relationship between an 

individual and external things. Consequently, the liberal understanding of private property 

and Catholic social teaching aligned at the moment when the Constitution was being 

drafted to create a powerful argument in favour of constitutional protection for private 

ownership. However, this alignment should not be misread as marginalising the influence 

that Catholic teaching on property had on the drafting of the private property provisions in 

the 1937 Constitution. For instance, Gerard Hogan incorrectly argues that the fundamental

Brian W alsh, “The Judicial Power, Justice and the Constitution o f Ireland” in Curtin and O ’K eeffe eds. 
C onstitu tional A djudication  in E uropean Com m unity an d  N ational L aw  -  E ssays o f  the Hon. Mr. Justice T. 
F. O ’H iggins  (Butterworths, 1992) 145, at 148,

Brian W alsh, “The Constitution and Constitutional Rights” in Litton ed. The Constitution o f  Ireland  1937  
-  1987 {IPA 1988) 86, at 101.

Riordan argues “ ...a lthough it is true that the Constitution has been influenced by Scholastic ideas, its 
statements on property rights are not very different from those o f Robert N ozick .” Riordan, note 223, at 85.

M cD onagh, note 184, at 199. Riordan also argues that the language o f Article 43 in protecting private 
property bears a marked resem blance to L ocke’s theory o f  natural property rights. Ibid, at 96.
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rights provisions have their origins in “secular and rationaUst theory” more so than in any 

Catholic teaching. First, there is relatively little property theory identifiable in the 

drafting process that could be termed “secular and rationalist” -  as illustrated in the 

previous chapter, strong theological overtones are present in Locke’s account of private 

property, which overlaps with St Thomas’s teaching on property in a number of
T O C

respects. Secondly, the property theories of Locke and Hegel influenced the drafters of 

the 1937 Constitution through the prism of Catholic teaching. The drafters were affected 

by the limited papal adoption of those theories identifiable in the encychcals, rather than 

by the theories themselves. The predominant influence was the prevailing Roman-Catholic 

orthodoxy on private ownership.^^^

The argument for strong constitutional protection of private ownership was further 

strengthened by the international political backdrop against which the Constitution was 

drafted, which explains in part the move away from the socialist ideas reflected in Drafts A 

and B of the 1922 Constitution, and from the idea of ownership obligations. In addition, as 

McDonagh notes, a constitutionally protected right of private ownership also reflected the 

Irish cultural commitment to private property rooted in the historical struggle for land 

ownership, which was a commitment that was shared widely in Irish society by 1937 due 

to the work of the Land Commission.

Considered in light of this “convergence of traditions”, Article 43 appears to have 

been a relatively nuanced attempt to blend together the competing demands of a long

standing liberal tradition of property under the common law and de Valera’s desire to 

protect a Catholic conception of property and social justice (which was itself in flux.) In 

the early drafts, this balance was struck by protecting private ownership alongside 

principles of social policy that enumerated social justice-enhancing limitations on private 

ownership. However, pragmatic considerations prompted the relegation of the principles of 

social policy to Article 45 of the Constitution. The severing of the private property 

provision from the social principles served to heighten the apparently individualistic tenor 

of Article 43, since the social context in which private property was to operate was no

Gerard Hogan, “Foreword”, in K eogh and McCarthy, note 26, at 34. He further argues that even if 
CathoHc teaching did influence the drafting o f  the property rights provisions, the case-law  interpreting those 
provisions has broken loose  o f that source. Ibid,  at 25.

C /Chapter 1, at 12-13.
Keane argues, “ ...th e  rights conceded to the state in the second part o f  the article to delim it rights o f  

private property, where what w as called (with no doubt deliberate vagueness) ‘social justice’ so required, 
mirrored both Catholic orthodoxy and the prevailing political realities.” Keane, note 38, at 139.
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longer set out in the property provision itself and the enforceability of the social principles 

was heavily qualified by the preamble to Article 45.

Nonetheless, those social principles were undoubtedly designed to set out a vision 

for Ireland’s economic and social structure that was in line with Catholic ideals of social 

justice. As such, they amplified the meaning of Article 43.2 by providing some textual 

guidance on the content of “the principles of social justice” and “the exigencies of the 

common good”. Their inclusion in the Constitution confirms that despite the strong 

language of Article 43.1, private property rights were not intended to be protected in 

absolute terms to the detriment of the common good. On the contrary, the intention of the 

drafters to allow for the enactment of redistributive legislation is put beyond doubt by the 

direction to the legislature in Article 45 to legislate to ensure “[t]hat the ownership and 

control of the material resources of the community may be so distributed amongst private 

individuals and the various classes as best to subserve the common good.”

Indeed in the debates on the Constitution, de Valera used Article 43 to illustrate the 

balance between public and private interests struck throughout the rights guarantees. He 

noted that Article 43 was not Communist in nature, because it protected “ ...principles 

deducible from the law of nature”, thereby echoing St Thomas’ characterisation of private 

property as part of the ius gentium. At the same time, de Valera stressed, “ ...the general 

social, as well as the individual, right must be considered.” The influence of 

Quadragesima Anno tempered the defensive stance indicated by Rerum Novarum, and was 

the driving force behind Article 43.2.^^* O’Donnell argues that Quadragesima Anno, 

despite its influence on the drafters, was not a generally accepted part of property thinking 

in Ireland in 1937 or immediately th e re a f te r .T h is  assertion ignores the extent to which 

prevailing Irish views on property reflected a tension between social justice and security of 

possession that Quadragesima Anno, and in turn Article 43, sought to address.

Article 43.2 enabled the legislature to give effect to Catholic ideas of social justice 

without creating rights-claims based on such policy, thereby empowering but not obliging 

the legislature to bring about the vision for Irish society stated in Article 45. Consequently,

Article on the second reading o f  the Constitution and de Valera’s responses, carried in the Irish Press 
dated 12 M ay 1937. N A I Department o f  an Taoiseach file  98 /8 /32.
^^*As JM K elly argues, Article 43 was intended “ . ..to  reproduce Catholic teaching on the matter, which is 
very far from the laissez-faire attitude which, by inference from the Church’s opposition to Com m unism , one 
m ight perhaps expect,” JM K elly, note 33, at 54. C /O ’D onnell, note 6, at 418.

Ibid, at 419.
For exam ple, Keane argues, “[i]n its rejection o f com m unist or utopian visions o f  a propertyless society  

on the one hand and unbridled la issez-fa ire  on the other, it reflected, then as now, the broad political 
consensus in Irish society .” Keane, note 38, at 149.
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the individual aspect of property was made a matter of enforceable right, whereas its social 

aspect was left to the discretion of the legislature, not on the basis of any desire to sanctify 

private property, but rather because of the cost-implications of social principles in a 

constitutional context where the State, rather than individual owners, was regarded as 

responsible for securing social justice. However, it is clear that the individual aspect of 

property was not intended to prevent any legislative attempts to give effect to its social 

aspect, except insofar as such measures might constitute an “unjust attack” contrary to 

Article 40.3.2°. This is further evidenced by the case-law interpreting the property rights 

provisions that has been developed by the k ish  courts, which will be analysed in the next 

six Chapters of this Thesis.
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Chapter 3 - The Relationship between Article 40.3.2° and Article

43 of the Constitution

Introduction
As was noted in the previous Chapter, two provisions in the Irish Constitution protect 

individual rights in relation to private property, namely Article 40.3.2° and Article 43. The 

Supreme Court noted in Re Article 26 and Part V o f  the Planning and Development Bill, 

1999, “[t]he decided cases demonstrate that the interpretation of these Articles and, in 

particular, the analysis of the relationship between Article 40.3.2° and Article 43 have not 

been free from difficulty.” ' In fact, the courts have oscillated between various 

understandings of the relationship between the two provisions without meaningfully 

engaging with the implications of the different approaches for the scope of protection of 

private property rights under the Constitution. This trend indicates that uncertainty and 

incoherence in Irish constitutional property doctrine runs as deep as basic questions 

concerning the nature of the rights guaranteed in the text of the Constitution.

The first part of this Chapter addresses the competing interpretations of the 

relationship between Articles 40.3.2° and 43 that have been adopted by the courts. The 

historical evidence discussed in the previous Chapter suggests that Article 40.3.2° is 

properly regarded as the source of constitutional protection for individual rights over 

property actually owned {ie rights of ownership), while Article 43.1 guarantees the 

individual right to private ownership of property. On this reading, individual rights of 

ownership fall to be considered within Article 40.3.2°, raising the question of whether the 

delimiting principles set out in Article 43.2 are relevant in determining whether there has 

been an “unjust attack” on property rights. An alternative interpretation favoured by some 

judges has been to treat Article 43.1 as a source of protection for both the institution of 

private property and individual property rights, with Article 40.3.2° simply re-stating the 

same property rights as those protected in Article 43. The current judicial consensus is that 

individual rights over owned property are protected by Article 40.3.2°, but that the concept 

of “unjust attack” must be read in light of “the principles of social justice” and “the 

exigencies of the common good.”

' Re A rticle  2 6  and P art V o f  the P lanning and D evelopm en t Bill, 1999  [2000] 2 IR 321, at 347. Hereafter, 
the Planning an d  D evelopm en t B ill case.

99



This Chapter also considers two examples illustrating the doctrinal impact of 

differing interpretations of the relationship between Articles 40.3.2° and 43. First, the 

nature of the right to inherit stated in Article 43.1 is considered in order to demonstrate the 

significance of the “double protection” construction of the constitutional protection for 

private property. Second, the ability of corporate bodies to claim constitutional protection 

for their property rights is addressed. This issue has proven particularly controversial 

because of competing interpretations of the relationship between Articles 40.3.2° and 43 

adopted by different judges.

Part I - The Relationship between Articles 40.3.2° and 43

Article 43 as the Source o f Protection for Individual Property Rights
In Buckley v Attorney General, the Supreme Court rejected the contention that Article 43.1

was an institutional guarantee of private property.^ In that case, the Attorney General 

argued that Article 43.2.2° meant that the State could take away property for the common 

good without paying compensation, since Article 43 simply prohibited the abolition of 

private ownership in general.^ The plaintiffs countered that Article 43.1 gave an individual 

guarantee of the natural right to ownership of private property, which could only be 

regulated in accordance with the principles of social justice.”*

O’Byrne J outlined the Court’s understanding of the nature and significance of 

Article 43.1;

We do not feel called upon to enter upon an inquiry as to the foundation 
of natural rights or as to their nature and extent. They have been the 
subject-matter of philosophical discussion for many centuries. It is 
sufficient for us to say that this State, by its Constitution, acknowledges 
that the right to private property is such a right and that this right is 
antecedent to all positive law. This, in our opinion, means that man by 
virtue, and as an attribute, of his human personality is so entitled to such 
a right that no positive law is competent to deprive him of it and we are 
of opinion that the entire Article is informed by, and should be construed 
in the light of, this fundamental conception. ^

 ̂ [1950] IR 67, hereafter, Buckley.
 ̂Ibid, at 70 -11.
 ̂Ibid, at 75.
 ̂ Ibid, at 82.
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The Court noted that property rights were among the personal rights that the State was 

obliged to respect, and to defend and vindicate as far as practicable, under Article 40.3.^ 

However, it rejected the institutional reading of Article 43.1.2° advanced by the Attorney 

General, instead affirming Article 43 as a source of individual rights over private property:

It seems to us that the Article was intended to enshrine and protect the 
property rights of the individual citizen and that the rights of the 
individual are thereby protected, subject to the right of the State, as 
declared in clause 2, to regulate the exercise of such rights in accordance 
with the principles of social justice and to delimit the exercise of such 
rights so as to reconcile their exercise with the exigencies of the common 
good.^

On this reading. Article 43 protected both individual property rights and the State’s 

regulatory power.*

Article 43.1 as an Institutional Guarantee o f  Private Property
The alternative interpretation of Article 43.1 as an institutional guarantee is exemplified in

the analysis of Davitt P in the High Court in Attorney General v Southern Industrial Trust.^ 

He held;

There is a clear distinction to be drawn between (1) the general and 
natural right of man to own property, (2) the right of the individual to the 
property which he does own, and (3) his right to make what use he likes 
of that property; and I think this distinction is to be observed in these 
articles. Article 40.3 seems to me to be the only provision in the 
Constitution which protects the individual’s rights to the property which 
he does own. By it the State guarantees to respect this right and by its 
laws, as far as practicable, to defend it and as best it may to protect it 
from unjust attack, and where injustice has been done to vindicate it. This 
is no absolute guarantee but is qualified in more than one respect. It 
impliedly guarantees that the State itself will not by its laws unjustly

U b id ,a t& \ .
 ̂Ibid, at 82.

* Buckley  was fo llow ed  in F oley  v The Irish Land C om m ission. In the High Court, D ixon J did not refer to 
A rticle 40 .3 .2°, but rather analysed the property rights question in the case by reference to Article 43, noting 
that the protection given to individual property rights by Article 43.1 was lim ited by Article 43.2. In the 
Supreme Court, O 'Byrne J referred to Article 40 .3 .2°, and said it dealt with personal rights including the 
right to private property, which right was specifically  dealt with in Article 43. The Court concluded that the 
im pugned restriction on property rights did not constitute an abolition o f the right o f  private ownership under 
A rticle 43 .1 .2°, and m oreover was a restriction on property rights that was permitted by Article 43 .2 .2°, as it 
was designed to reconcile the exercise o f  the appellant’s rights with the ex igencies o f the com m on good and 
the principles o f  social justice. [1952] IR 118, at 152-154.
 ̂ (1960) 94 ILTR 161, hereafter, Southern Industrial Trust.
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attack the right; and I think that the justice or otherwise of any legislative 
interference with the right has to be considered in relation, inter alia, to 
the proclaimed objects with which the Constitution was enacted, 
including the promotion of the common good.'®

Therefore, Davitt P identified three distinct facets to the Irish constitutional protection of 

private property rights. First, there is a guarantee that the institution of private ownership 

and general access to it, the “general and natural right of man to own property” , will be 

protected. Secondly, the Constitution protects secure possession of property actually 

owned. Finally, it recognises a right for individuals to control the use of their property. 

Individual property rights are not absolute, but rather are protected only “as far as 

practicable” .

Davitt P continued his analysis of Article 40.3 and 43 as follows:

By Article 43, the State expressly recognises the natural right of the 
individual to own property, and guarantees to pass no law attempting to 
abolish it or the general right to transfer, bequeath, or inherit property.
This is an absolute guarantee and means that the State will not attempt to 
provide by law that the individual may not own or inherit property, or, if 
and while he does own any, that he may not transfer or bequeath it. It 
does not appear to mean that the State guarantees to pass no law which 
will have the effect of depriving some individual of the whole or part of 
the property which he does own. It would seem that the Article does not 
deal with that matter at all. In Clause 2 it deals with the exercise by the 
individual of his rights over the property which he does own, and the 
extent to which the State may limit it. It deals exclusively with this and 
nothing else, as the extent to which the State is prepared to protect the 
individual’s right to the property which he does own has already been 
dealt with by Article 40.3 ."

According to Davitt P, the State may not by its laws disable any individuals from having 

the chance to own, transfer, bequeath and inherit property -  it cannot exclude anyone from 

the opportunity of participating in the institution of private property. On the other hand. 

Article 43 does not preclude the State from depriving an individual of some of his property 

rights, as this would not interfere with his legal capacity to own, transfer, bequeath and 

inherit property. Davitt P gave as an example of such a permissible restriction, “ ...an  Act 

prohibiting a testator from bequeathing more than a certain proportion of his property away 

from his family.” '^ Such a measure clearly would not divest an owner of his general right

Ibid, at 168. 
"  Ibid.
12 ru;j
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to bequeath his property, but rather would control the manner in which he could exercise 

that right, in line with the requirements of the common good.

Davitt P held that while the State’s delimiting power in Article 43 did not allow it 

to expropriate any part of an individual’s property, the State had such power outside of 

Article 43, provided any deprivation did not constitute an “unjust attack” under Article 

40.3.'^ However, he acknowledged that he was bound by the decision in Buckley, which he 

regarded as authority for the view that Article 43 protected individual rights over property 

actually o w n e d . I n  the Supreme Court, Lavery J disagreed with Davitt P’s approach and 

held that the property rights protected under Article 40.3.2° were the same as those defined 

and declared by Article 43, namely the general rights to own, transfer, bequeath and inherit 

property. He said that statutes and regulations allowing for the expropriation without 

compensation of private property did not abolish the private ownership of external goods, 

or the other general rights protected by Article 43.1, but rather delimited the exercise of 

those rights in accordance with Article 43.2, provided they were in the interests of the 

common good and social justice.'^ Therefore according to Lavery J, the Constitution only 

protected general rights in relation to private ownership, and did not secure rights over 

particular owned property.

Davitt P ’s reading of Article 43.1 lends greater coherence to the property rights 

guarantees than either the reading adopted in Buckley, or that favoured by Lavery J in the 

Supreme Court. Article 43.1 states that man in general has the natural right to private 

ownership of external goods but says nothing about the rights flowing from ownership, 

such as the right to control the use of owned land and to exclude others from it.'^ It 

specifically guarantees “general rights” in relation to the transfer, bequest and inheritance 

of property. Therefore, it is logical to construe it as an institutional guarantee. Jeremy 

Waldron correctly suggests that while the reference in Article 43.1.1° to the “natural right” 

to private ownership of external goods might superficially seem like a guarantee of

Ibid. He reasoned that “ ...to  deprive a person o f any part o f  his property is not a delim iting o f  the exercise  
o f  his rights over his property, but a denial o f  those rights altogether.” Ibid, at 169.
'"'ibid, at 172.

Ibid, ax 175-177
Kenny J in C entral Dublin D evelopm ent A ssocia tion  v The A ttorney G enera l argued that the Irish text o f  

Article 43 .1 .1° recognised “a natural right to his own private share o f  worldly wealth” , w hich appeared 
consistent with a guarantee o f an individual right over owned property rather than an institutional guarantee 
o f  private ownership. (1975) 109 ILTR 69, at 83, hereafter C entral Dublin D evelopm en t A ssocia tion . 
H ow ever, the literal translation o f  the Irish text provided by M icheal 6  Ceariiil is consistent with an 
institutional reading o f Article 43 .1 ,1°. He says it m eans, “ [t]he State acknow ledges, because man has the gift 
o f  reason, that he has a natural right to have worldly assets o f  his ow n privately, a right which is more ancient 
than human statute.” M icheal O C eaniil. Bunreacht na hEireann -  A study o f  the Irish text (Stationary O ffice, 
1999), at 619.
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individual rights, in fact it can also be interpreted as simply meaning “ ...there is something 

about human nature (the nature we all share) which makes it wrong to exclude any (or all) 

of us from the class of potential proprietors.” ’  ̂On this understanding, all individuals have 

the right “ ...not to be ruled out of the class of people who may own property.” '^ Waldron 

notes that the wording of Article 43.1 also suggests that it prohibits wholesale socialisation 

of property, which would necessarily preclude all individuals from the potential to become 

property owners.'^

A similar interpretative approach is evident in Central Dublin Development 
20Association. In the High Court Kenny J set out his overall understanding of the protection 

of private property under the Constitution as follows:

(1) The right of private property is a personal right;
(2) In virtue of his rational being, man has a natural right to individual or 

private ownership of worldly wealth;
(3) This constitutional right consists of a bundle of rights most of which 

are founded in contract;
(4) The State cannot pass any law which abolishes all the bundle of 

rights which we call ownership or the general right to transfer, 
bequeath and inherit property.

(5) The exercise of these rights ought to be regulated by the principles of 
social justice and the State accordingly may by law restrict their 
exercise with a view to reconciling this with the demands of the 
common good.

(6) The Courts have jurisdiction to inquire whether the restriction is in 
accordance with the principles of social justice and whether the 
legislation is necessary to reconcile this exercise with the demands of 
the common good.

(7) If any of the rights which together constitute our conception of 
ownership are abolished or restricted (as distinct from the abolition of 
all the rights), the absence of compensation for this restriction or 
abolition will make the Act which does this invalid if it is an unjust 
attack on property rights.^'

The State cannot abolish all the incidents of ownership, such as the right to control access 

to private property and the right to choose how to use private property. However it can 

delimit the exercise of ownership rights, in accordance with the common good. Following

Jeremy W aldron, The R ight to P riva te  P roperty  (O U P, 1988), at 21. He notes that w hile it seem s that 
Article 43.1 guarantees a certain level o f  im m unity against expropriation for existing property rights, 
expropriation o f  the property rights o f som e individuals is not inconsistent with the preservation o f  private 
property in general, and everyone’s potential right to own private property. Ibid, at 22.

Ibid, at 20-21.
Ibid, at 21.

“ (1975) 109 IL T R 69.
Ibid, at 86.
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Kenny J ’s approach, the delimiting principles in Article 43.2 are applicable to individual 

property rights over owned property, obtained through the exercise of the right of private 

ownership, rather than simply to the institutional guarantees in Article 43.1.

In Blake v The Attorney General, the Supreme Court approved Davitt P ’s approach 

in Southern Industrial Trust and interpreted Articles 40.3.2° and 43 as having distinct 

functions in the protection of private property. ‘ O ’Higgins CJ characterised Article 43 as 

an institutional guarantee, rather than as a source of protection for individual rights in 

respect of owned property. He said:

It defines the attitude of the State to the concept of the private ownership 
of external goods and contains the State's acknowledgement that a natural 
right to such exists, antecedent to positive law, and that the State will not 
attempt to abolish this right or the associated right to transfer, bequeath 
and inherit property...It is an Article which prohibits the abolition of 
private property as an institution, but at the same time permits, in 
particular circumstances, the regulation of the exercise of that right and 
of the general right to transfer, bequeath and inherit property... It does not 
deal with a citizen's right to a particular item of property, such as 
controlled premises. Such rights are dealt with in Article 40 under the 
heading "personal rights" and are specifically designated among the 
personal rights of citizens."^

On the basis of this interpretation of Articles 40.3.2° and 43, O ’Higgins CJ described the 

Constitution as providing “a double protection for the property rights of a c i t i z e n . F i r s t ,  

he said “ ...the State cannot abolish or attempt to abolish the right of private ownership as 

an institution or the general right to transfer, bequeath and inherit property.” Second, he
25argued that Article 40 protected the exercise of rights over particular owned property.

He continued;

Article 43 does not state what the rights of property are. It recognises 
private property as an institution and forbids its abolition. The rights in 
respect of particular items of property are protected by Article 40, s. 3, 
sub-s. 2, by which the State undertakes by its laws to protect from unjust 
attack and, in the case of injustice done, to vindicate the property rights 
of every citizen.^^

[1982] IR 117, hereafter Blake.
Ibid, a.t 135.
Ibid, At 135.
Ibid.
Ibid, at 135-136.
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Since the impugned legislation affected the rights of owners over their property, rather than 

their general right to private ownership, O ’Higgins CJ held that its constitutionality fell to 

be assessed under Article 40.3.2° by determining whether it constituted an “unjust attack” 

on individual property rights. He did not specify whether the delimiting principles set out 

in Article 43.2 were relevant to this assessment, or only when considering restrictions 

imposed on the institutional guarantee in Article 43.1.

A Harmonious Reading of Article 40.3.2° and Article 43
Subsequent decisions have generally drawn on both Article 40.3.2° and Article 43 in 

constitutional property rights adjudication.^’ Article 43.2 is treated as relevant to the 

concept of “unjust attack” in Article 40.3.2°, and informs judicial analysis of restrictions 

imposed on individual property rights by the legislature. Indeed, in the High Court in Blake 

itself, McWilliam J said:

...the provision in Article 40 of the Constitution that the State shall by its 
laws protect as best it may from unjust attack (and this includes unjust 
attack by the State itself) the property rights of every citizen ought to be 
read in conjunction with the provision of Article 43 so as to give effect, 
in so far as possible, to both provisions. Thus the injustice of any attack 
on property rights should be ascertained by reference to the provisions of 
Article 43 and, possibly, also by reference to the preamble, so as to have 
full regard to the principles of social justice, the exigencies of the 
common good, the principles of justice generally and the attainment of

n o
true social order.

In Dreher v Irish Land Commission, Walsh J stated, “I think it clear that any State action 

that is authorised by Article 43 of the Constitution and conforms to that Article cannot by 

definition be unjust for the purpose of Article 40.3.2.” This statement was approved by 

O ’Higgins CJ in O ’Callaghan v Commissioners fo r  Public Works?^

The interpretation of the function of Article 43.2 adopted in these cases is logically 

persuasive. The regulatory power set out in Article 43.2.2° is stated to be over the

See eg PM PS  v Attorney General [1983] IR 355, Cafolla v O ’M alley  [1985] IR 486, M adigan  v Attorney  
General [1986] ILRM  136, Law lor v M inister fo r  Agriculture [1990] 1 IR 356, An Blascaod M or Teoranta v 
Commissioners o f  Public Works [1998] lEH C 38.

[1982] IR 117, at 123-124.
”  D reher v Irish Land Commission  [1984] ILRM 94, at 96. Interestingly, both Henchy J and Griffin J agreed 
with W alsh J ’s judgm ent, but referred simply to the failure o f the applicant to show any inconsistency 
between the im pugned com pensation provision and Article 40.3 of the Constitution. Ibid, at 98-99.

O 'Callaghan v Commissioners fo r  Public Works [1985] ILRM 364, at 368. It was also cited by counsel 
and apparently relied upon by Barrington J in Clancy v Ireland  [1988] 1 IR 326, at 336, and was approved by 
the Supreme Court in ESB v G onnley  [1985] 1 IR 129, at 150.
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“exercise” of the rights set out in Article 43.1. The manner in which the prima facie  right 

to own private property is exercised by an individual is by owning particular property, 

meaning any restrictions imposed by the State pursuant to Article 43.2 must necessarily 

impact on individual property rights. The institution of private property and the individual 

rights that flow from participation in that institution are not hermetically sealed from one 

another. Control of the institution will necessarily impact on rights of ownership, making it 

logical for courts to have regard to the same principles in considering restrictions imposed 

on the institution of private property and on individual property rights.

Keane J adopted this view of the relationship between Articles 40.3.2° and 43 in 

Carrigaline Community Television Broadcasting Co Ltd v Minister fo r  Transport. He held 

that the operators of an unlicensed transmission system were entitled to the right to 

property under Article 40.3.2°, which right was “ ...expressly modified by the terms of 

Article 43.2.” '̂ More recently, the Supreme Court in Re Article 26 and the Employment 

Equality Bill 1996 accepted that the provisions of the referred bill impacted on individual 

property rights, and so fell to be assessed by reference to Article 40.3.2° under the Blake 

“double-protection” construction. However, despite approving this distinction in function 

between Articles 40.3.2° and 43, the Court determined the “unjust attack” question with 

reference to Article 43:

It is clear that, in determining whether the absence of any provision in the 
legislation under consideration for the payment of compensation 
constitutes such a ‘unjust attack’, the Court may have regard to whether 
the restriction, in the form in which it was imposed, is consistent with the 
requirements of ‘social justice’ within the meaning of Article 43, s. 2, 
sub-section 1. In reading Article 43 of the Constitution it is important to 
stress the significance of the word ‘accordingly’ which appears in Article 
43, s. 2, sub-section 2. It is because the rights of private property ‘ought’ 
in civil society to be regulated by ‘the principles of social justice’ that the 
State may, as occasion requires, delimit their exercise with a view to 
reconciling it with the ‘exigencies of the common good’. It is because 
such a delimitation, to be valid, must be not only reconcilable with the 
exigencies of the common good but also with the principles of social 
justice that it cannot be an unjust attack on a citizen’s private property

32pursuant to the provisions of Article 40, s. 3 of the Constitution.

Despite these decisions, in 1997 Gerard Hogan argued that the Supreme Court had 

not maintained a distinction between Articles 40.3.2° and 43 in practice. He said this was

[1997] 1 ILRM 241, at 288. 
[1997] 2 IR 321, at 366-367.
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because it had become clear that trying to find “ ...w hat might be termed the exegetical 

solution to the Article 40.3.27Article 43 conundrum” would result in failure. He 

contended that in interpreting the kinds of open-textured provisions contained in Articles 

40.3.2° and 43, legal methodology was more important than the text.^"* Consequently, he 

endorsed the fact that instead of continuing to attempt to solve the Article 40.3.27Article 

43 problem, the courts adopted the proportionality doctrine as the key principle in 

constitutional property rights adjudication.^^

Hogan’s analysis on this point incorrecdy reduces the questions surrounding the 

relationship between Articles 40.3.2° and 43 to a debate about judicial methodology. It 

ignores the more fundamental issue of the nature of the rights protected by the two 

provisions. The proportionality principle, which will be explored in detail in Chapter 7, has 

nothing to say about this foundational issue. It simply provides a standard of review for 

judges to apply in cases challenging the constitutionality of legislative provisions on 

grounds of interference with individual rights. It presupposes some clear conception of the 

right alleged to be infringed by the State. As such, although applying the proportionality 

principle may assist judges engaged in constitutional property rights adjudication, it is not 

a solution to the prior question of the nature of the rights guaranteed by Articles 40.3.2° 

and 43 respectively. Unless that question is answered, judges lack an essential 

understanding for applying the proportionality principle.

In the Planning and Development Bill case, the Supreme Court indicated its view 

on the methodology problem, but not on the nature of the rights protected by the two 

property rights provisions in the Constitution. It addressed what it identified as a tension 

between the harmonious interpretation of Articles 40.3.2° and 43 adopted in the Dreher 

line of cases, and the “double-protection” construction set out in Blake. The Court noted 

that Buckley clearly held that Article 43 did more than secure private property against 

a b o litio n .T h e  Court referred to the approach in Blake and the fact that the restriction in 

Blake was analysed solely by reference to Article 40.3.2° on the basis that it affected

Gerard Hogan, “The Constitution, Property Rights and Proportionality” (1997) 32 I r J u r  373, at 386.
Ibid,  at 377.
Ibid, at 386-387. The proportionality principle was stated by C ostello  J in H eaney  v Ireland  [1994] 3 IR 

593, at 607. It provides: “The objective o f  the im pugned provision must be o f  sufficient im portance to 
warrant overriding a constitutionally protected right. It must relate to concerns pressing and substantial in a 
free and dem ocratic society. The m eans chosen must pass a proportionality test. They must; (a) be rationally  
connected to the objective and not be arbitrary, unfair or based on irrational considerations; (b) impair the 
right as little as possib le, and (c) be such that their effects on rights are proportional to the objective.”

[2000] 2 IR  321, at 347.
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individual rights over private property and so did not involve the regulation or delimitation 

of property rights contemplated by Article 43. It said:

It is clear, particularly when the later decisions of the court are examined, 
that this approach cannot now be adopted without at least some 
reservations. It is no doubt the case that the individual citizen who 
challenges the constitutional validity of legislation which purports to 
delimit or regulate the property rights undertakes the burden of 
establishing that the legislation in question constitutes an unjust attack on 
those rights within the meaning of Article 40. It is also possible to 
envisage an extreme case in which the Oireachtas by some form of 
attainder legislation purported to confiscate the property of an individual 
citizen without any social justification whatever. In such a case, no 
inquiry would be called for as to whether the legislation also conformed 
to the requirements of Article 43. The challenge typically arises, however, 
as it has done here, in circumstances where the State contends that the 
legislation is required by the exigencies of the common good. In such 
cases, it is inevitable that there will be an inquiry as to whether, 
objectively viewed, it could be regarded as so required and as to whether 
the restrictions or delimitations effected of the property rights of 
individual citizens (including the plaintiff in cases other than reference 
under Article 26) are reasonably proportionate to the ends sought to be 
achieved.

Consequently, the Court did not state whether it agreed with Buckley or Blake on the 

function of Article 43.1, but it advocated a holistic reading of the two private property 

provisions with the delimiting principles in Article 43.2 informing the concept of “unjust 

attack” in Article 40.3.2°.

Post-Planning and Development Bill case, the “double protection” construction has 

been repeatedly endorsed by the High Court, most notably by Finlay Geoghegan J in In re
-lO

Eylewood Ltd, who expressly approved of the approach adopted in Blake. She stated that 

the property rights in issue in the case (company shares) were “primarily” protected by

Ibid, at 348.
[2011] 1 ILRM 5, at 23. C f L iddy  v M inister f o r  P ublic  E nterprise, where the High Court endorsed the 

Blake  “double protection” construction o f  the relationship betw een Articles 40 .3 .2° and 43 and cited C entral 
D ublin D evelopm en t A ssocia tion  as authority for the view  that individual property rights protected by Article 
40.3 could be restricted in accordance with Article 43.2. (4 February 2003) (HC) [2003] 2 JIC 0401. In 
addition, M cM ahon J in the High Court in J & J H aire & C om pany L td  v M in ister f o r  H ealth and Children  
[2009] lEHC 562 explored the relationship between the two articles. He referred to the double protection 
construction in Blake, and to Gerard H ogan and Gerry W hyte’s conclusion that the articles “mutually inform  
each other.” (Gerard Hogan and Gerry W hyte, JM  K elly: The Irish Constitution  (L exisN exis Butterworths, 
2004), at 1993.) M cM ahon J suggested that Article 40 .3 .2° “w as perhaps more relevant” to the case before 
him, w hich concerned an allegedly unconstitutional interference with contractual rights im posed by the State 
through a reduction in the fees payable to pharmacists for services provided for the governm ent. A s such, the 
case concerned individual property rights rather than the institutional guarantee o f private property, which  
m ay explain M cM ahon J’s com m ents concerning the relevance o f Article 40 .3 .2°.
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Article 40.3.2°, and noted “[t]he general right of the State to regulate property rights is, of 

course, governed by Article 43. However, it is now well established that the protection of 

an individual in the exercise by him of his own property rights is protected by Article 

40.3.2°.”^̂  Consequently, she held that the protection of individual property rights was 

rooted in Article 40.3.2°, but had to be read in light of the State’s regulatory power in 

Article 43.

The Meaning o f ‘*The Principles o f Social Justice” and “The Exigencies of 
the Common Good” in Article 43.2
The judicial preference for a harmonious interpretation of Articles 40.3.2° and 43 begs the 

question of the meaning of the delimiting principles in Article 43.2 and what, if anything, 

they add to the notion of “unjust attack” in Article 40.3.2°. Ailbhe O ’Neill argues, “ [t]he 

references to “the principles of social justice” and the “exigencies of the common good” 

are so broad and subjective as to be of little real guidance.”"̂® This is a superficial reading 

of Article 43.2. Obviously, as O ’Neill acknowledges, like many other open-textured 

constitutional provisions, the delimiting principles require elaboration through judicial 

interpretation. Some steps have been taken in this direction already by the courts, which 

give guidance as to the content and relationship of “the principles of social justice” and 

“the exigencies of the common good.”'*' Consequently these provisions should not be (and 

in fact are not) discounted in constitutional property rights adjudication simply because 

their meaning is not immediately apparent. Over time, the content of these ostensibly 

vague concepts could be given relatively clear and stable meaning though consistent 

judicial interpretation.

Article 43.2.1° provides that the exercise of the right of private ownership should 

be “regulated by the principles of social j u s t i c e . A r t i c l e  43.2.2° goes on to say “[t]he 

State, accordingly, may as occasion requires delimit by law the exercise of the said rights 

with a view to reconciling their exercise with the exigencies of the common good.” The

[2011] 1 ILRM 5, at 23.
A ilbhe O ’N eill, “Property Rights and the Power o f Em inent D om ain”, in Eoin Carolan and Oran Doyle 

eds. The Irish Constitution: G overnance an d  Values (Thom pson Round Hall, 2008) 4 3 1 , at 439. S im ila iy , 
Gerard H ogan contends “ ...m u ch  o f the wording o f  Article 40.3 and Article 43 is so inherently subjective 
and open-textured that its interpretation is replete with difficu lties.” H ogan, note 33, at 375. O 'N eill d ies 
acknow ledge that “the principles o f social justice” and “the ex igencies o f  the com m on good” offer “ . .a 
com munitarian-inspired view  o f  the situations in which it is acceptable for the State to exercise  the power o f  
em inent dom ain.” Ibid.

See infra, at 111-113.
Article 43 clearly only deals with property rights, m eaning that the relevance o f Article 4 3 .2  to the concept 

o f “unjust attack” is probably lim ited to property rights cases.
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consequence of this structure is that “the principles of social justice” are the controlling 

concept in Article 43.2.'^^ The State can only delimit the exercise of property rights in 

accordance with “the principles of social justice”, which in turn inform the concept of 

“unjust attack” in Article 40.3.2°. This understanding of the relationship between the 

“principles of social justice” and the “exigencies of the common good” has been adopted 

by the Supreme Court."*"̂  Furthermore, the Supreme Court in Re Article 26 and the Health 

(Amendment) (No 2) Bill, 2004 and Peart J in the High Court in Shirley v AO Gorman, 

gave some indication of the judicial understanding of the meaning of “the principles of 

social justice” as compared with “the exigencies of the common good.”“̂^

In the former case, the Court held that the reference in Article 43.2 to “the 

principles of social justice” meant “ [t]he property of persons of modest means must 

necessarily, in accordance with those principles, be deserving of particular protection, 

since any abridgement of the rights of such persons will normally be proportionately more 

severe in its effects.”^̂  The Court concluded that it would stretch the meaning of the 

reference to social justice “ ...to  extend it to an expropriation of property solely in the 

financial interests of the State.

Peart J in Shirley considered extensive expert evidence on the meaning of a “social 

justice” objective, and concluded “ [i]t seems to me that social justice in the context of 

property rights means that there ought to be at least a fair, as opposed to equal, distribution 

of property amongst all members of the society, so that justice is a c h i e v e d . A l t h o u g h  he 

made no reference to Article 45 of the Constitution, his reasoning on this point echoes 

Article 45.2 (ii), which provides that the State shall direct its policy towards securing 

“ [tjhat the ownership and control of the material resources of the community may be so 

distributed amongst private individuals and the various classes as best to subserve the 

common good.” He associated “the principles of social justice” with “distributive justice”, 

and held that any legislative measure aimed at ensuring a more equitable distribution of 

property within the State would be in accordance with “the principles of social justice.”

C /D o n a l Barrington, “Private Property under the Irish Constitution” (1973) 8 Ir Jur  1, at 3, JM K elly, with 
GW  H ogan and G W h jie , The Irish Constitution (Supplem ent to  the Second E dition) (Jurist Publishing, 
1987), at 190.

R e A rtic le  2 6  and the Em ploym ent E quality  Bill, 1996  [1997] 2 IR 321, at 366-367.
[2005] 1 IR 105, hereafter the H ealth B ill case.
[2006] lEH C 27, hereafter Shirley.
[2005] 1 IR 105, at 202.
Ibid, at 205-206.
[2006] lEHC 27.
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Peart J distinguished the assessment of a legislative restriction on property rights 

for compatibility with social justice from the assessment of whether the legislation was 

required by “the exigencies of the common good”, and indicated that questions concerning 

the means adopted by the legislature in implementing its objectives fell to be assessed by 

reference to “the exigencies of the common good”. Accordingly Peart J envisaged the 

“principles of social justice” as determining the reasons that the State could advance to 

justify restricting the exercise of property rights, while the “exigencies of the common 

good” delimited the permissible means that could be adopted to achieve socially-just 

public objectives. In this regard, he connected the “exigencies of the common good” to the 

principle of proportionality, which as was already noted, sets a standard for assessing the 

legitimacy of restrictions on individual rights.

Therefore, in at least some decisions, the courts have distinguished between “the 

principles of social justice” and “the exigencies of the common good”. The drafting history 

considered in the previous Chapter suggests that such differentiation is warranted, because 

the reference in Article 43.2 to “the principles of social justice” was intended as a reference 

to a specific set of defined principles that would guide social and economic development 

over time within the State, including in particular those set out in broad outline in Article 

45 of the Constitution. Adopting a similar approach, in Shirley, Peart J said it is “ ...only 

where the State is pursuing a social justice principle that it may as occasion requires 

delimit the exercise of property rights with a view to reconciling their exercise with the 

exigencies of the common good.” *̂’ This statement reflects an understanding of “the 

principles of social justice” as a set of defined and ascertainable principles, designed to 

guide the State’s response over time to the requirements of the common good. On the basis 

of this interpretation, the reference in Article 43.2 to “the exigencies of the common good” 

empowers the State to regulate property rights in line with the changing demands of 

society, but only in a manner that compatible with “the principles of social justice.”^'

The Planning and Development Bill case clearly resolved the interpretative 

question surrounding the relationship between Articles 40.3.2° and 43 by advocating a 

harmonious interpretation of the two provisions, taking “the principles of social justice” 

and “the exigencies of the common good” into account in identifying “unjust attacks” on 

property rights. However, the Supreme Court did not clarify the implications of its 

harmonious inteipretation by setting out its interpretation of “the principles of social justice”

[2006] lEHC 27.
I am grateful to Mr Paul Brady for suggesting this distinction between the two concepts.
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and “the exigencies of the common good.” Consequently, it failed to demonstrate how the 

harmonious interpretation affected the meaning of “unjust attack” in Article 40.3.2°.

Adding to this ambiguity was the Court’s failure to indicate its view of the nature 

of the rights protected by the two property rights guarantees. It should have taken the 

opportunity to expressly affirm the division of labour between the two property rights 

guarantees identified in Blake, whereby Article 43.1 is regarded as an institutional 

guarantee of private ownership and Article 40.3.2° as the source of protection for 

individual property rights. The interpretation adopted in Blake is supported by the wording 

of Article 43, and by the historical evidence concerning the drafting of the property rights 

guarantees, and ought to be placed beyond doubt by the Supreme Court in order to lend 

conceptual clarity to the scope of the protection of private property in the Constitution. 

Blake makes it clear that the property rights protected by Article 43.1 as “antecedent to 

positive law” are not particular rights over owned property, but rather general rights to 

ownership. Particular rights over owned property are protected in the same way as all other 

personal rights in Article 40.3.2°, but the concept of “unjust attack” is informed by Article 

43.2. This interpretation reflects the overall tenor of Irish constitutional property doctrine, 

which, as will be seen throughout this Thesis, is that individual property rights are heavily 

circumscribed by the common good and are not elevated above the other personal rights 

guaranteed by Article 40.3 of the Constitution.

Part II - The Impact of the Relationship between Articles 40.3.2° 
and 43 on the Scope of Protection for Private Property Rights

The “Double-Protection” Construction Applied - “The General Right to 
Transfer, Bequeath, and Inherit Property”
The practical significance of the “double-protection” construction of the relationship 

between Articles 40.3.2° and 43 is exemplified hy O ’B v S, which concerned the meaning 

of the reference in Article 43 to “the general right to transfer, bequeath, and inherit 

property.” The courts interpreted s. 67 (2) of the Succession Act 1965 to mean that 

illegitimate children could not recover on intestacy, and went on to consider whether that 

was an unconstitutional interference with private property rights.
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D’Arcy J in the High Court stressed that there was no positive right to inherit under 

the Constitution, as any right to inherit depended on the deceased person having heritable 

assets, and could always be defeated by the deceased making a will.^^ He further noted:

Article 43 of the Constitution does not give an individual a right to 
inherit property. It guarantees that the State will not pass a law 
attempting to abolish the right to private property or the general right to 
transfer, bequeath and inherit property. It is the general right to inherit 
property, not any particular one, that is enshrined and guarded by the 
Constitution.^^

In the Supreme Court, Walsh J noted that the right to transfer property could be 

exercised either inter vivos or by testamentary disposition, and said that in situations of 

testamentary disposition, the right of transfer required that an owner’s bequest be made 

effective.^'* He observed that the defendant’s argument was that in the event of intestacy, a 

fundamental right to succeed to the relevant property arose, which was guaranteed by the 

Constitution and vested in someone. However, as he pointed out, this begged the question 

of who the right should be vested in, since intestacy was based on legal rules.

Walsh J rejected the suggestion that Article 43 conferred a constitutional right to 

intestate succession. He held:

It appears to the Court that the phrase ‘and inherit property’ must 
necessarily be related to the exercise of the power to transfer property by 
bequest and that what the State has guaranteed in that Article is to pass 
no law attempting to abolish the general right to inherit property so 
bequeathed. That does not mean that the State may not, in appropriate 
cases, prevent the succession to property.^^

Consequently the right to inherit protected by the Constitution was in essence the right of 

the deceased person to have his or her bequest rendered effective in law, which was 

irrelevant in an intestacy situation. The legislature was entitled to exclude the defendant 

from benefiting on intestacy, as such exclusion did not negative a bequest made by any 

individual. Intestacy rules were created by law and were necessarily exclusionary -  their 

whole purpose was to narrow down the category of persons who could claim property

“  [1984] 1 IR 3 1 6 , at 322.
”  Ibid, at 326.

Ibid, at 330.
”  Ibid, at 330.

Ibid, at 331. W alsh J referred in this respect to the provisions o f  Part X o f  the Succession A ct 1965, which  
deal with certain exclusions o f individuals from succession  and with dispositions designed to disinherit 
spouses or children, without offering any v iew  as to their validity.
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where no will was made. In that context, the defendant did not have any valid succession 

rights, and so she had no property rights entitled to protection under Article 40.3.2°,
57meaning that there could be no question of any “unjust attack.”

The Evolving Understanding of the Relationship between Articles 40.3.2° 
and 43 and the Property Rights o f Corporate Bodies
The property rights guarantees on their face obviously extend to all citizens. Article 40.3.2° 

states that it protects the property rights of “every citizen”, while Article 43.1.1° recognises 

“that man, in virtue of his rational being, has the natural right, antecedent to positive law, 

to the private ownership of external goods.” However, controversy arose in a series of 

cases over whether corporate bodies, as distinct from their shareholders, could invoke 

constitutional protection for their property rights. The different judicial responses to this 

question tracked changes injudicial views on the relationship between Article 40.3.2° and 

Article 43.

The issue was first addressed in East Donegal Co-Operative Society v The Attorney 

General, where the Supreme Court upheld the constitutionality of the Livestock Marts Act, 

1967. O ’Keeffe P in the High Court held that although artificial associations, such as co

operative societies, might not have constitutional protection for their private property rights, 

the individual plaintiffs who were shareholders in existing marts had standing to challenge 

the legislation.^^ While the Supreme Court did not specifically consider the property rights 

of artificial persons, it noted that all the plaintiffs in the case were engaged in business that 

was directly affected by the Act, and so had standing to challenge the Act, thereby 

suggesting that the co-operative societies themselves could claim the protection of Articles 

40.3.2° and 43.^^ Similarly in Central Dublin Development Association, Kenny J permitted 

the plaintiffs to invoke the protection of Articles 40.3.2° and 43, even though the first 

plaintiff was an incorporated association and the third plaintiff was a company.*®

Ibid, at 331. W alsh J referred to the conclusion o f  the European Court o f  Human Rights in M arckx v 
B elgium  (1979) 2 EHRR 330 that Article 1 o f  the First Protocol o f the European Convention on Human 
Rights, guaranteeing peaceful enjoym ent o f possessions, only protected a person’s existing possessions and 
did not guarantee a right to acquire possessions on intestacy or otherwise. Ibid, at 339.

[1970] 1 I R3 1 7 ,  at 333.
Ibid, at 339. W alsh J noted that the plaintiffs included co-operative societies, as w ell as farmers and 

shareholders, and that all the members o f  the co-operative societies were Irish citizens. Ibid, at 337.
“  (1975) 109 ILTR 69, at 86-87.
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However, in Abbey Films v The Attorney General, McWilliam J in the High Court 

said he was not satisfied that a company was “a citizen” for constitutional purposes.^' 

Carroll J in PMPS Ltd v The Attorney General equated the rights protected in Article 

40.3.2° with those protected in Article 43.1, and as such, as limited to human persons:

The property rights which are guaranteed by Article 40, s. 3, are those 
stated in Article 43...In Article 43, s .l, sub-s. 1., the State acknowledges 
that man, in virtue of his rational being, has the natural right, antecedent 
to positive law, to the private ownership of external goods. The 
remainder of Article 43 flows from that statem ent...In my opinion the 
provisions of Article 43, s .l, sub-s. 1, cannot be construed as 
acknowledging or conferring a constitutional right on a corporate body -  
itself a creature of positive law. The right protected by Article 43 is the 
right of a human person.^^

Nonetheless, she held that the second plaintiff, a shareholder, was entitled to invoke the 

court’s protection for his constitutional property rights by challenging the constitutionality 

of the Industrial and Provident Societies (Amendment) Act, 1978, which restricted the 

business activities of the first-named plaintiff.

Keane J analysed the standing of corporate bodies under Article 40.3.2° in detail in 

larnrod Eireann v Ireland.^'^ The case concerned the constitutionality of ss. 12(1)  and 14 

of the Civil Liability Act 1961. The first and second plaintiffs were a company and a 

shareholder with £1 shareholding in the company respectively, who argued that the 

impugned provisions were an unconstitutional interference with property rights, because 

they required the company to meet the entirety of a damages claim for which it had been 

found only 30 per cent liable. In the High Court, Keane J noted that in cases decided before 

East Donegal Co-Operative, such as Southern Industrial Trust and Educational Company 

o f Ireland Ltd  v Fitzpatrick (No 2 /^ , the courts had not objected to reliance by corporate 

bodies on Articles 40.3.2° and 43.^^ He stressed that central to Carroll J ’s decision in 

PMPS was the assumption, based on Lavery J ’s decision in Southern Industrial Trust, that

[1981] 1 IR 158, at 165-166.
[1983] 1 IR 339, at 349.
Ibid, at 349. On appeal, the Supreme Court stated that it was unnecessary to consider the Society ’s rights, 

as one o f the plaintiffs was a citizen w ho was clearly entitled to challenge the im pugned legislation on the 
basis that it interfered with his private property rights. Ibid, at 358. C f C hestvale P ro p ertie s  L td  v G lackin, 
where M urphy J held that the failure to join an Irish citizen shareholder as a p laintiff was fatal to the 
argument advanced by the com pany based on constitutional property rights. [1993] 3 IR 25, at 45.
'̂‘ [1996] 3 IR 321.

“  [1961] IR 345.
“  [1996] 3 IR 321 , at 339. C f Southern Industrial Trust (1960) 94 ILTR 161, at 171, and P ine Valley 
D evelopm en ts L td  v M in ister f o r  the Environm ent [1987] IR 23.
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the property rights in Article 40.3.2° were the same as those protected by Article 43.1. 

Keane J countered that assumption by relying on the double protection construction of 

Articles 40.3.2° and 43 articulated in Blake, and stated “[i]t is, accordingly, clear that the 

rationale on which Carroll J based her rejection of the locus standi of the corporate 

plaintiff ...can no longer be supported.”^̂

Keane J held that unlike some of the rights protected by Article 40.3.2°, property 

rights were obviously relevant to corporate bodies:

Not only are corporate bodies themselves capable in law of owning 
property, whether movable or immovable, tangible or intangible. The 
‘property’ referred to clearly includes shares in companies formed under 
the relevant companies’ legislation which was already a setded feature of 
the legal and commercial life of this country at the time of the enactment 
of the Constitution. There would accordingly be a spectacular deficiency 
in the guarantee to every citizen that his or her property rights will be 
protected against ‘unjust attack’, if such bodies were incapable in law of 
being regarded as ‘citizens’, at least for the purposes of this Article, and 
if it was essential for the shareholders to abandon the protection of 
limited liability to which they are entitled by law in order to protect, not 
merely their own rights as shareholders but also the property rights of the 
corporate entity itself, which are in law distinct from the rights of its 
members.

He felt that the property rights protected by Article 40.3.2°, as distinct from Article 43, 

could conceivably apply to companies, relying in this regard on Article 40.1 of the 

Constitution, which limits the right to equality to citizens “as human persons” :

Article 43 undoubtedly treats the general right of private property, the 
abolition of which in its entirety is expressly prohibited, as one inhering 
in ‘man in virtue of his rational being’ and, in that sense, as being 
‘antecedent to positive law’, including the Constitution itself. But it does 
not necessarily follow that the property rights of the individual citizens 
which are protected against ‘unjust attack’ by Article 40, s.3 are confined 
to rights enjoyed by human persons. Had the framers of the Constitution 
wished to confine the comprehensive guarantee in Article 40, s. 3 in that 
manner, there was nothing to prevent them including a similar 
qualification to that contained in Article 40, section 1.̂ ^

Keane J said that the solution of joining a shareholder as a plaintiff could not work in this 

case, as the shareholder in question had only one share of nominal value, meaning he did

[1996] 3 IR 321, at 344, (citation om itted).
Ibid, at 345.
Ibid. Article 40.1 states “All citizens siiall, as human persons, be held equal before the law .”

117



not have a sufficient interest to give him standing. Consequently he concluded, 

“ ...artificial legal entities must also be protected by the laws of the State against unjust
71attacks on their property rights.”

Keane J ’s overall argument for interpreting Article 40.3.2° as protecting the 

property rights of corporate bodies is unpersuasive in a number of respects. First, as Ailbhe 

O’Neill notes, the mere fact that companies are capable in law of holding property does not 

mean their property rights should be constitutionally protected. The private law and 

public law treatments of property rights are distinct, and the recognition of a property right 

held by a company at common law or in legislation does not automatically entail its 

recognition as a constitutional property right.

Second, Keane J ’s textual comparison of Article 40.3.2° and Article 40.1 did not 

establish that Article 40.3.2° included protection for corporate property rights. As O ’Neill 

points out, “ ...the fact that Article 40.1 guarantees that ‘[a]ll citizens shall, as human 

persons, be held equal before the la w ...’ does not alter the fact that Art. 40.3.2 refers to 

‘citizens’ and gives no indication that this includes artificial persons.”’  ̂The mere absence 

of any reference to “human persons” in Article 40.3.2° does not alone demonstrate an 

intention to include corporate bodies within its protection.^'*

Third, Keane J argued that constitutional property rights for companies were 

necessary to safeguard the rights of shareholders, particularly those like the second 

plaintiff who would not have standing in their own right because of the small size of their 

shareholdings. However, he acknowledged that shares were protected property rights under 

the Constitution. Regardless of the fact that that the second plaintiff only had one share, 

he clearly had a right that was directly and substantially affected by the legislation in issue, 

and so could have been granted standing. The mere fact that his interest in the company 

was of relatively little economic value should not have defeated his argument. As the 

Supreme Court noted in the Health Bill case, the Constitution protects property rights of

™ [1996]3IR  321, at 345.
Ibid, at 346. On appeal, the Supreme Court did not make any ruling on the standing of the company. Ibid, 

at 370.
Ailbhe O’Neill, The Constitutional Rights o f Companies (Thomson Round Hall, 2007), at 135.
Ibid.
As noted in Chapter 2, at 52, the drafters initially included express reference to non-natural persons in 

Article 43, but that reference was excluded from the text adopted in 1937. The property o f religious 
denominations was protected in Articles 44.2.4° and 44.2.5°, which provide “[ejvery religious denomination 
shall have the right to...acquire and administer property, movable and im m ovable...”, and “[t]he property of 
any religious denomination or any educational institution shall not be diverted save for necessary works of 
public utility and on payment o f compensation.”

See eg Kerry Co-Operative Creameries v An Bord Bainne [1990] ILRM 664 and PMPS v Attorney 
General [\9%3] IR 339.
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great and of little economic value in the same way.^^ All shareholders whose property

rights are adversely affected by statutory intervention should be able to defend their

interests independently in the courts, regardless of the extent of their shareholdings,

meaning the “spectacular deficiency” in constitutional protection for individual property

rights that Keane J purported to identify was non-existent.

Fourth, as O ’Neill notes, Keane J equated the property rights of companies and

shareholders by using companies as a vehicle for protecting shareholders’ property rights,

thereby ignoring the difference (which Keane J himself acknowledged in the above-quoted

passage) between the property rights of a company and the property rights of its

shareholders. This difference was clearly evidenced in cases such as Kerry Co-Operative

Creameries v An Bord Bainne and O ’Neill v Ryan, where the courts held that the property

rights of shareholders did not include a right to a share in the company’s property.^* Rather,

a share confers the right to participate in the company within the terms set out in the

company’s articles of association.’^

Despite her well-founded criticisms of the reasoning employed by Keane J in

larnrod Eireann, O’Neill argues that constitutional protection for the property rights of

companies under Article 40.3.2° can be justified from a utilitarian perspective insofar as it

improves the security of the private property regime guaranteed by Article 43. She

suggests that because of their utilitarian rationale, the property rights of companies may be
80worthy of less protection than the property rights of individuals. O ’Neill’s suggestion on 

this point stems from her acknowledgment that utilitarian justifications for the protection 

of private property are not reflected in Article 43 of the Constitution.*'

Private ownership was protected in the Constitution as a natural right possessed by 

man by virtue of his rationality, not because of its utilitarian v a lu e .W a ld ro n  posits two 

major problems with utilitarian arguments that highlight their incompatibility with Article 

43. First, utilitarianism weighs all preference-satisfaction as positive, regardless of what 

the preference concerns. Secondly, for utilitarians “...the slightly greater happiness of many,

[2005] 1 IR 105, at 208.
O 'N eill, note 72, at 146. She argues that Keane J’s approach, which relied on the underlying property 

rights o f the shareholders to justify  protecting the com pany’s rights, fails to capture the realities o f  the 
modern com pany, and is inconsistent with the separate legal personality o f  the com pany. Ibid,  at 145-7.

[1990] ILRM 664, [1993] ILRM 557. C f  In re E y l e w o o d [ 2 Q \ \ ] \ U ! M  5.
O ’N eill, note 72, at 146.
Ibid,  at 148-9.
Ibid.
Although as noted in Chapter 2, the contribution that private ownership could make to the efficient 

exploitation o f  the earth’s resources was central to St Thom as A quinas’ theory o f property. C /C hapter 2, at 
73-74.
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over the long term, is capable of outweighing, in a utilitarian calculation, the intense 

suffering and abject deprivation of a few.”^̂  Since Article 43 includes specific reference to 

the need to regulate the exercise of private property rights in accordance with “the 

principles of social justice”, it is incompatible with a utilitarian understanding of private 

property that excludes all consideration of distributional fairness.

Moreover, the statements that the courts have made concerning the rationale for 

protecting private property point away from utilitarian justifications. In Buckley, the 

Supreme Court said Article 43.1.1° “ ...m eans that man by virtue, and as an attribute, of his 

human personality, is so entitled to such a right [to private property] that no positive law is 

competent to deprive him of it.”*'* More recently, in the Health Bill case the Court held 

“...the right to ownership of property has a moral quality which is intimately related to the 

humanity of each individual. It is also one of the pillars of the free and democratic society 

established under the Constitution.”*̂  The understanding of the function of private property 

reflected in these cases does not easily extend to protecting the property rights of 

companies. Such entities lack the humanity from which the moral quality of the right is 

said to be derived, and further are not direct actors in the democratic system, although they 

undoubtedly exert great influence on that system in practice. Consequently, the right to 

private property protected by Article 43 appears to be a right possessed by human persons, 

not artificial entities.

However, O ’Neill J relies on the “double protection” construction to support her 

argument. She argues that Article 43.1 and Article 40.3.2° perform distinct constitutional 

functions, the former guaranteeing “the inclusion of all individuals within the category of 

potential property owners”, the latter protecting individual property rights designed to 

secure a “sphere of autonomy” against unjust attack. On this basis, she contends that 

utilitarian justifications for private property rights might be relevant to Article 40.3.2°.*^ 

This interpretation is not supported by the wording of Article 40.3, which protects the 

“personal rights” of “every citizen”, clearly speaking the language of rights, not utility. 

Moreover, when Article 40.3.2° is read in conjunction with Article 43, as required by the 

courts, utilitarian ideas appear out of place. Article 43 grounds the right to private 

ownership of external goods in m an’s rationality, which is a characteristic that necessarily

Waldron, note 17, at 12.
*'*[1950] IR 67, at 82.

[2005] 1 IR 105, at 201-202.
O ’N eill, note 72, at 149. The purpose o f  protecting private property in the Irish Constitution is broader than 

O ’N eill envisages. For instance, the rationales for the protection o f  private ownership identified in the H ealth  
B ill case  reflect considerations other than sim ply securing individual autonom y.
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cannot be possessed by a company. The individual property rights protected by Article 

40.3.2° arise from the exercise of the individual right of ownership guaranteed by Article 

43.1. Accordingly, the rights over particular owned property protected by Article 40.3.2° 

should be regarded as having the same philosophical roots as the institution that creates 

them, namely in m an’s rationality.

Overall, the case for recognising constitutional protection for the property rights of 

companies in the Irish constitutional context is weak, and it remains to be seen whether the 

Supreme Court will follow the approach of Keane J in larnrod Eireanti if it expressly
87 88considers this issue, larnrod Eireann obviously has the support of the High Court. For 

example, in Shirley & Ors v AO Gorman & Ors, Peart J referred to Keane J ’s decision in 

larnrod Eireann, which led him to conclude that the plaintiff companies undoubtedly had 

standing, and that even a company registered outside of Ireland could access the Irish 

courts to defend its constitutional property rights.^® More recently, McMahon ] in J  & J  

Haire & Company Ltd v M inister fo r  Health proceeded on the basis that the plaintiff 

companies could rely on Articles 40.3.2° and 43 despite specifically noting, “ ...the 

equality protection under the Constitution extends to human persons only and may not be 

availed of by companies or other legal e n ti t ie s .T h e re fo re , unless the Supreme Court 

says otherwise, corporate bodies will probably continue to be permitted by the courts to 

invoke the protection of the Constitution for their property rights. However, McKechnie J 

in Digital Rights Ireland Ltd  v Minister fo r  Communications raised the possibility that the 

enjoyment of constitutional rights by companies could differ from the same rights held by 

human persons, indicating that the courts may afford different levels of protection to the 

property rights of companies as compared to human persons.^’

In BUPA Ireland L td  v H ealth Insurance A uthority, the Supreme Court referred to a “potential interference 
with constitutional property rights” on the facts o f  the case, in circum stances where the potential victim  w as a 
corporate body. H owever, it did not rule on constitutional grounds. [2009] 1 ILRM 81, at 108.

In M M D S Television L td  A nd Suir N ore R elays L td  v South E ast Com m unity D eflec to r A ssocia tion  L td  and  
K irw an, Carroll J acknow ledged the difference betw een her v iew s in P M  P S  and Keane J’s approach in 
la rn ro d  Eireann  and said the p laintiff com panies had established a prim a fa c ie  case that they had standing to 
invoke constitutional protection for their right to earn a livelihood, (unreported. H igh Court, Carroll J April 8 
1997). Keane J fo llow ed  la rn ro d  E ireann  in C arrigaline Com m unity Television B roadcasting  Co L td  v 
M inister f o r  T ransport [1997] 1 ILRM 241, at 287-288 , where he noted that since he had not been invited to 
depart from the approach he took in la rn ro d  Eireann, he w ould fo llow  it.

[2006] lEHC 27.
[2009] lEHC 562. C fB U P A  Ireland  L td  v H ealth Insurance A uthority  [2006] lEH C 431 , N eurendale L td  v 

Dublin C ity  Council [2009] lEH C 588, In re E ylew ood L td  [2011] 1 ILRM 5, at 22.
[2010] lEH C 221, at [51]. M cK echine J referred approvingly to la rn ro d  E ireann, ibid. In this vein, O ’Neill 

argues that property rights held by com panies im plicate only utility values, not autonom y values, which she 
suggests m ay mean that there is a “ ...dual standard o f  protection with com panies receiving a lower measure 
o f  constitutional protection than individuals.” O ’N eill, note 72, at 149.
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Conclusions
The Irish courts have struggled to clarify the relationship between Articles 40.3.2° and 43 

of the Constitution in protecting private property. However, following Blake and the 

Planning and Development Bill case, some conclusions can be drawn.^^ The institution of 

private property, and the individual right to own, transfer, bequeath and inherit private 

property, are all protected by Article 43.1 of the Constitution against abolition. Rights 

flowing from ownership of particular property are secured by Article 40.3.2° against 

“unjust attack”, but this security is qualified substantially by the State’s power to regulate 

the exercise of the right of private ownership pursuant to Article 43.2.^^ However, as AJ 

van der Walt points out, “[a]lthough article 43 has repeatedly been identified as an 

institutional property guarantee, no theory has been developed to explain the distinction 

between an institutional and an individual guarantee or to work out the implications of 

such an institutional guarantee.” "̂* Judges have failed to build upon the “double protection” 

construction adopted in Blake to formulate such a theory.

It has been argued in this Chapter that distinguishing between an institutional 

guarantee of private ownership, protected by Article 43.1, and individual rights over 

owned property secured by Article 40.3.2°, subject to the regulatory power in Article 43.2, 

makes both conceptual and practical sense of the Constitution’s protection of private 

property. The State is absolutely precluded from abolishing private ownership in general, 

and from setting down exclusionary rules about who can and cannot own property, or avail 

of the major incidents of ownership, such as the right to transfer and bequeath property. 

Private ownership is made a permanent aspect of the Irish social and political structure that 

is open to all citizens, but no particular distribution of property rights is rendered 

immutable by the Constitution. Rather, the State can regulate the exercise of rights 

obtained through the institution of private ownership in accordance with “the principles of 

social justice” and “the exigencies of the common good.”

Consequently, a system of private ownership is enshrined in the Constitution, as 

well the right of all individuals in the State to participate in that social institution. Settled 

expectations developed around the system will be protected by the Constitution. However, 

the specific allocation of rights, and the extent to which they trump collective interests, is

W hile the Supreme Court in the Planning and D evelopm en t B ill case  did not expressly endorse B lake's  
“double-construction” interpretation, it also did not overrule it, m eaning Blake  is the m ost recent Supreme 
Court statement on the nature o f the rights protected by A rticles 40 .3 .2° and 43 respectively.

AJ van der W alt adopts a sim ilar reading o f  the nature o f  the Constitution’s protection for private property. 
C onstitu tional P ro p erty  C lauses: A com para tive  analysis  (Juta, 1999), at 234.

Ibid, at 233.
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not frozen for all time by Article 43.1. On the contrary, the State is empowered to control 

how individuals exercise their ownership rights, in order to secure the interests of the 

common good against the backdrop of “the principles of social justice.” Read in light of 

this interpretation of Article 43, K.C. W heare’s oft-quoted criticism of Article 43 as “a 

classic example of giving a right with one hand and taking it back with the other” 

fundamentally misunderstands the nature of Article 43.^^ The right to live and participate 

in a private property regime is “given” (in fact “acknowledged”) by Article 43.1, and is not 

“taken away” by Article 43.2. Rather, individual rights obtained through participation in 

the institution of private property are subjected to regulatory control.

The distinction between institutional and individual property rights contained in the 

Constitution also has an impact on the arguments and values concerning private ownership 

that resonate and have influence in Irish constitutional property doctrine. Waldron 

distinguishes between two kinds of right-based arguments that can be advanced to justify 

private property: special-right-based arguments and general-right-based arguments. 

According to Waldron:

An argument for private property is SR-based if and only if it is right- 
based and either (i) the interest which it takes to be important arises out 
of some contingent event or transaction or (ii) the particular importance 
of the interest in question arose out of some contingent event or 
transaction.®^

In contrast, general-right-based arguments are not rooted in a particular contingent event or
97transaction, but contend that an interest is important because of its quality.

The Irish constitutional scheme for the protection of private property consists of an 

absolute guarantee that no person will be excluded from the opportunity to own property 

privately, coupled with a heavily qualified protection for individual rights over owned 

property. Accordingly, the Constitution potentially reflects both “GR-based" and “SR- 

based" arguments for private property, as it protects the right to private ownership in 

general, but only protects individual property rights arising out of a contingent event or 

transaction, ie the acquisition of external goods. The structure and relationship of Articles 

40.3.2° and 43 countenances a broad range of potential justifications of private property, 

which is reflected in the plural values that influence Irish constitutional property doctrine.

KC W heare, Modern Constitutions (OUP, 1966), at 43. 
W aldron, note 17, at 117.
Ibid, at 116.
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Chapter 4 - The Scope of the Rights Protected by Articles 40.3.2°

and 43

Introduction
In order for the scope of Articles 40.3.2° and 43 to be clear, it must be possible to ascertain 

what is meant by “ownership” and “property rights” in the Irish constitutional context. As 

McMahon J noted recently i n J & J  Haire & Company Ltd v M inister fo r  Health:

It is clear that before a litigant can invoke the protection of Articles 43 
and 40.3.2, he must be able to show that there is some invasion or attack 
on an existing property right. If he has no property right in the first 
instance or the property rights which he has...are not as expansive as he 
maintains, then seeking protection from either Article 43 or Article 
40.3.2 is a futile exercise.'

Waldron notes that conceptions of property flesh out the abstract concept of ownership in a 

given society through legal rules which determine the rights and duties of affected parties.^ 

In this Chapter, the Irish courts’ conceptions of both ownership and property rights are 

analysed in order to identify the interests that the courts have chosen to protect as 

constitutional property rights.

The judicial characterisation of ownership as a “bundle of rights” is first explored 

in Part I, and the various kinds of interests and entitlements that have been recognised by 

the courts as constitutional property rights are then considered in turn in Part 11.̂  They are 

addressed under three broad headings: interests protected under private law, interests 

derived from statutory protections or regulatory schemes, and interests protected as both 

personal and property rights. Interests falling within the first category are most readily 

recognised as property rights, while interests in the second category are either not 

constitutionally recognised, or are recognised as very weak property rights. Interests in the 

third category have some features that judges intuitively regard as “property-like”, but in

' [2009] lEHC 562.
 ̂Jeremy Waldron, The Right to Private Property  (OUP, 1988), at 52.

^Waldron correctly distinguishes between the abstract concept of ownership as “ ...a  correlation between 
individual names and particular objects, such that the decision of the person whose name is on the object 
about what should be done with that object is taken as socially conclusive” on the one hand, and particular 
conceptions of ownership in particular legal systems that assign rights, immunities, obligations etc. 
concerning resources to individuals on the other hand. Jeremy Waldron, “What is Private Property?” (1985) 5 
O J L S m ,  at 340.
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some cases regard as more akin to personal rights, leading to oscillation in the

categorisation that is adopted. Finally in Part III, the potential relevance of the doctrine of 

legitimate expectations to doctrinal development in this area of constitutional property law 

is considered.

The picture that emerges overall from this Chapter is of a failure by the courts to 

coherently develop any conception either of ownership or of property, meaning that the 

scope of the rights protected by Articles 40.3.2° and 43 is unclear. The courts have not 

indicated what rights are comprised in the “bundle of rights” guaranteed by the

Constitution beyond the rights of transfer, bequest and inheritance specifically referred to 

in Article 43.1.2°. They proceed on the basis that ownership in the Irish constitutional 

context entails the traditional liberal incidents of ownership, but nowhere is this

assumption articulated, or justified as constitutionally mandated. Similarly, the judicial

understanding of the meaning of property rights is not well-developed. Lines are drawn 

on an intuitive, results driven basis between property and non-property rights. The further 

one moves from the traditional image of ownership as control over an external thing 

protected by law, the less stringendy the courts protect the relationship.

Part I - Ownership Understood as a “Bundle of Rights”
In Central Dublin Development Association v The Attorney General, Kenny J stated in 

respect of Article 43:

The word ‘ownership’ in the English text is, I think, misleading because 
there is no known legal right of ownership. There is a bundle of rights 
which, for brevity, is called ownership. The owner of a share in a 
company has the contractual rights against the company which the 
articles of association give him and we inaccurately call all of them, 
viewed together, ownership, while the owner of a leasehold interest in 
land has those rights which the lease and the law give him.^

This conception of ownership was applied in PMPS v The Attorney G enera f and Cafolla v 

O ’Malley,^ where the courts identified the right to own shares and the right to earn a

As AJ van der W alt notes, the Irish courts have dem onstrated “ ...an  alm ost complete lack of concern about 
the meaning or scope of the term ‘property’.” AJ van der Walt, Constitutional Property Clauses: a 
Comparative Analysis, (Juta, 1999), at 231.
^(1975) 109 ILTR 69, hereafter Central Dublin D evelopm ent Association. Ronan LJ term ed ownership a 
“bundle o f rights” in Guinness <& Co v Commissioners o f  Inland Revenue [1923] 2 IR 186, at 208,
® [1983] 1 IR 339, at 349, hereafter 
 ̂ [1985] IR 486, at 493.
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livelihood respectively as forming part of the bundle of rights that constituted ownership of 

private property.*

Thomas Grey argues that this understanding of ownership has a number of 

important consequences. First, it means that more than one person can have rights in 

respect of an external thing at the same time. Second, an owner may be able to sell off 

certain aspects of his or her control of the property in question, such as rights of use and 

profit, either permanently or temporarily.^ Finally, he argues that this conception of 

property replaces the image of ownership as control over things by individuals with an 

image of private property as “ ...a  web of state-enforced relations of entitlement and duty 

between persons, some assumed voluntarily and some not.” '^ Thus understood, ownership 

is a set of rights that impose obligations on other individuals to respect the owner’s claims 

over some external resource.' '

The traditional liberal account of the incidents of ownership contained in any 

protected “bundle” is given by Anthony Honore, who suggests that the rights an owner has 

over his property are: the right to possess; the right to use; the right to manage; the right to 

the income; the right to the capital; the right to security; the incident of transmissibility; the 

incident of absence of term; the prohibition on harmful use; and the liability to execution.'^ 

Shanley J in Fitzpatrick v The Criminal Assets Bureau described the nature of some of 

these incidents of ownership and how they fit together:

In Austin’s Jurisprudence, Austin defined ‘ownership’ as the right to 
indefinite user, the right to unrestricted disposition and the right of 
enjoyment unlimited in duration. It is generally accepted that that 
definition of what constitutes the bundle of rights known as ‘ownership’ 
has not stood the test of time and that in modern society the ownership of 
chattels personal, such as motor cars, is restricted by law both as to user 
and disposition. A definition which is seen as more appropriate

* More recently, the “bundle o f rights” conception of ownership was referred to by O’Neill i  'm M  & F 
Quirke & Sons v An Bord Pleandla [2010] 2 ILRM 91, at 110.
® Thomas C. Grey, “The Disintegration of Property”, in J. Roland Pennock and John W. Chapman eds. 
Property: Nomos XXII (NYU Press, 1980) 69, at 69.

Ibid, at 79. As Garrett Barden and Tim Murphy note, “[o]wnership is a jural relationship between people, 
not a physical description o f an action or situation.” Garrett Barden and Tim Murphy, Law and Justice in 
Community (OUP, 2010), at 47.
" C f  Morris R. Cohen, “Property and Sovereignty” (1927) 13 Cornell L g  8, at 12, A. M. Honore, 
“Ownership”, in AG Guest ed. Oxford Essays in Jurisprudence (OUP, 1961), at 134.

Ibid, at 107-123. Frank Snare identifies six key aspects o f the core concept of ownership: rights o f use, 
exclusion and transfer; punishment for interference with the use of private property by others without 
consent; damages for harm caused to private property by others, and liability rules for damage to property. 
Frank Snare, “The Concept of Property” (1972) 9 Am Phil Q 200, at 201-205.

126



temporally is that of Sir Frederick Pollock who defined ownership as ‘the 
entirety of the powers of use and disposal allowed by law .’

The power of use embraces the right of exclusive enjoyment and 
the right of maintaining and recovering possession from all other persons.
The power of disposal includes the right of destruction of the goods, the 
right to alter the goods and the right to alienate or transfer ownership in 
the goods: all these rights are regarded as comprising the ‘bundle of 
rights’ which together merge into one general right of ownership in 
goods.

Therefore, ownership as a concept is both disaggregated and unitary - it comprises a 

number of distinct rights, and yet is to be understood as a coherent whole, with each right 

taken together to form an overall right of ownership rather than subsisting individually. 

Nonetheless, those rights can clearly be split up and vested in different individuals in 

respect of the same resource, even at the same time.

In Ashbourne Holdings v An Bord Pleandla, Hardiman J described the right to 

exclude the public from private property as an incident of the ownership of land. 

Similarly in O ’Sullivan v Department o f  the Environment, McKechnie J described the 

rights of ownership as “normally” including “ ...the right to stop, restrict or condition entry 

as well as removing or ejecting those unlawfully present.” '^

Apart from these limited statements, while it is clear that the Irish courts conceive 

of ownership as “a bundle of rights”, the package of rights thus guaranteed is not clear. The 

Constitution itself appears to assume an established understanding of ownership, with the 

State simply empowered in Article 43.2 to “delimit the exercise” of such rights, suggesting 

that the State’s role is in limiting, not defining property. The envisaged conception of 

ownership appears to be the liberal model suggested by Honore, but judicial confirmation 

is necessary in order to clarify the baseline entitlements against which legislative 

restrictions on the exercise of private property rights are to be assessed.

[2000] 1 IR 217, at 234 (citations om itted). The case did not raise or decide a constitutional point as 
regards private property, but sheds useful light on the Irish judicial understanding o f  the m eaning o f  property 
ownership. A ustin’s definition was referred to approvingly by Ronan LJ in Guinness & Co v C om m issioners  
o f  In land Revenue  [1923] 2 IR 186, at 208, where Ronan LJ stressed the rights o f  possession , enjoym ent and 
disposition as the important rights o f  ownership.

[2003] 2 IR 114, at 128, htie.SifYe.'c, A shbourne H oldings.
'^ [2010] lEHC 367, at [49].
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Part II - The Constitutional Meaning of Property Rights

Interests Recognised in Private Law
The courts have readily recognised as constitutional property rights those interests that are 

protected in private law, as well as rights closely akin to private law rights.

Rights Over Land and Personal Property
Rights over land, personal property and money have all been accepted without any 

controversy as constitutionally protected property rights. For example, in Central Dublin 

Development Association and O ’Callaghan v Commissioners fo r  Public Works'^, the right 

of an owner to use his land in accordance with his wishes was readily accepted as a 

property right. It is clear from the above-quoted passage from Fitzpatrick v The Criminal 

Assets Bureau that rights over personal property are constitutionally protected. For 

example, in Attorney General v Southern Industrial Trust, an owner of a car was held to 

have constitutional rights over the car, while in Buckley v Attorney General the Supreme 

Court ruled on the basis that rights over money fell within Article 43 of the Constitution.

Contractual Rights
The courts have clearly accepted that contractual rights constitute property rights that are 

protected by the Constitution, thereby eschewing a narrow interpretation of the right “to 

private ownership o f external goods” guaranteed by Article 43.1.'* As Gerard McCormack 

notes, “ [pjroperty rights as distinct from physical goods are protected by Article 43, and 

there is no obvious reason for distinguishing legal rights over property from legal rights 

under contracts.” '^

O ’Keeffe P in East Donegal Co-Operative Society v The Attorney General said, 

“ . . . ‘property rights’ may include rights other than ownership of immoveables, such as

C entral Dublin D evelopm en t A ssocia tion  (1975) 109 ILTR 69, O ’C allagh an  v C om m issioners f o r  P ublic  
Works [1983] ILRM 391. In Whelan v C ork C orporation , M urphy J said “[i]t is clear that a right, even a 
negative right, over the property o f  another person m ay be a valuable intangible right o f property.” [1991] 
ILRM 19, at 26. H ow ever, the case was not decided on a constitutional basis.

(1960) 94  ILTR 161, [1950] IR 67. R ecently in In re E ylew o o d  L td, F inlay G eoghegan J noted that it was 
not in dispute in that case that the indem nity rights o f  guarantors against the com pany were property rights 
entitled to constitutional protection. [2011] 1 ILRM 5, at 35.

Em phasis added.
Gerard M cCorm ack, “Contractual Entitlem ents and the Constitution” (1982) 17 I r J u r  340, at 341.
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contractual r i g h t s . M o r e  recently in Chesh>ale Properties Ltd v Glackin, Murphy J held 

that Part II of the Companies Act 1990 impinged on property rights in the form of mutual 

contractual obligations between the plaintiffs and their bankers and solicitors concerning 

confidentiality, although he noted that such property rights were subject to a wide range of 

exceptions.^’

The Supreme Court has also recognised contractual rights as constitutionally 

protected property rights. In Dunne v Hamilton, it held that a purchaser of a house on foot 

of a valid contract, who had obtained a court order for specific performance of the sale, had 

property rights that were protected by the Constitution.^^ Subsequently in PMPS v Attorney 

General, O ’Higgins CJ stated that the contractual rights of the second-named plaintiff in 

that case, a shareholder in the first-named plaintiff, were property rights protected by 

Article 40.3 of the Constitution.^^

It is clear that the scope of constitutional protection for property contractual rights 

is determined by the terms of the relevant contract, and the law of contract. \n J  & J  Haire 

& Company Ltd v M inister fo r  Health, the plaintiff pharmacists argued that regulations 

enacted pursuant to s. 9 of the Financial Emergency Measures in the Public Interest Act 

2009, which reduced the rates payable to them by the State for the provision of public 

services, were an unconstitutional interference with their contractual rights. They 

contended that the regulations reduced the rates below those envisaged by their contracts 

with the State. McMahon J accepted that contractual rights were constitutionally 

protected property rights. However, he rejected the plaintiffs’ argument on the basis that 

they had no contractual right to a specific level of fees in the future. At most, they had a 

mere hope that the existing rates would continue to be paid. Consequently, they had no 

property rights capable of being unjustly interfered with by the statutorily imposed 

reductions. McMahon J held that the principles of contract law were the primary source of 

protection for contractual entidements, but that in the event their failure or inadequacy 

resort could be had to the constitudonal guarantee of private property to fill any gaps in the 

protection of contractual rights.

E ast D o n ega l C o-O pera tive  Society  v The A ttorney G enera l [1970] 1 IR 317, at 332. C f F oley v The Irish 
L and Com m ission , [1952] IR 118, at 131. M cW illiam  J in Condon  v M inister f o r  L abour  distinguished the 
right to enter into and enforce a contract from rights under a contract, characterising the former right as a 
personal right, and the latter as property rights. 11 June 1980 (HC), at 9-10.

[1993] 3 IR 35, at 45.
[1982] ILRM 290.

“  [1983] 1 IR 3 3 9 , at 359.
[2009] lEHC 562. The regulations in question were the Health Professionals (Reduction o f Payments to 

Com m unity Pharmacy Contractors) Regulations 2009 (SI N o  246 o f 2009).
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Haire was approved by the High Court in Dellway Investment Ltd  v National Asset 

Management Agency?^ The case concerned the National Asset Management Agency Act 

2009, which empowered the National Asset Management Agency (NAMA) to acquire 

statutorily defined “eligible loans” from banks and to administer those loans so as to 

maximise the return they yield to the exchequer. The applicant argued that the Act was an 

unconstitutional interference with its property rights in its existing contractual relationships 

with its lenders. The Court confirmed that contractual rights were constitutionally 

protected property r i g h t s . I t  cited the above-quoted passage from Haire with approval 

and said:

It follows that in determining whether a constitutionally protected 
property right in the form of a contractual entitlement can be said to have 
been interfered with, it is necessary to analyse the contract involved to 
determine whether, in fact, the contractual position of the party asserting 
an infringement has in truth been materially altered by the legislative or 
administrative measure under challenge.

The court considered the terms of the applicant’s contracts in the context of a crisis 

in the Irish banking sector, and determined that at most he had a hope of dealing with a 

commercial bank rather than an institution such as NAMA. It held that such a hope was not 

constitutionally protected, saying “ ...in  order for a contractual right or something 

resembling such a right, to have constitutional protection it is necessary that it be either a 

legally enforceable right or something that is very closely analogous to it.” *̂ The Court 

extrapolated from this principle the most explicit and definite test or rule for identifying 

constitutional property rights identifiable in Irish constitutional property doctrine. It said, 

“ ...in  assessing whether any asserted right has constitutional protection the Court must 

consider whether the right said to be infringed or potentially infringed is a legal right or 

something which very closely resembles or is closely connected to a legal right.” 

Therefore, an interest or claim must be legally protected, either in statute or through 

common law principles, or must be linked closely to such an interest in order to be 

constitutionally protected property.

“  [2010] lEH C 364.
^^Ibid, at [7.23].

Ibid, at [7.24].
Ibid, at [7.32].
Ibid.
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Shares
Shares are constitutionally protected property rights under Articles 40.3.2° and 43. For 

example, Carroll J stated in PMPS, “ [o]wnership of shares is one of the bundle of rights 

which constitute ownership of private property.” In addition, shares themselves are 

composed of further property rights -  as Keane J noted in Re Sugar Distributors Ltd, “a 

share in a company is, in effect, a bundle of proprietary rights which can be sold or 

exchanged for money or other valuable consideration.”^'

In Kerry Co-Operative Creameries Ltd v Bord Bainne, the defendant industrial and 

provident society introduced a power to expel members who had not traded with the 

society for two years, upon the return of the sums subscribed for shares, and a new scheme 

for issuing bonus voting shares. The plaintiffs argued that these changes violated their 

property rights. Costello J in the High Court said the plaintiffs had property rights as 

shareholders, namely their contractual rights in the event of a winding up to be repaid the
32amount they subscribed for shares, and to a share in the distribution of surplus assets. 

However, he held that the plaintiffs’ challenge hinged on establishing that they had 

property rights in the assets of the society’s profit-making subsidiary companies, which 

they l a c k e d . T h e  nature and extent of the plaintiffs’ property rights was determined by 

the society’s rules, as these formed the basis for the contracts entered into by the 

shareholders. Recently in In re Eylewood, Finlay Geoghegan J characterised the 

constitutional property right entailed by ownership of shares as “a right of participation”, 

which was protected even in circumstances where the shares themselves were
35economically valueless as a result of the insolvency of the relevant company.

Intellectual Property Rights
In Phonographic Performance (Ireland) Ltd v Cody, Keane J affirmed that intellectual 

property rights are constitutionally protected rights:

The right of the creator of a literary, dramatic, musical or artistic work 
not to have his or her creation stolen or plagiarised is a right of private 
property within the meaning of Article 40.3.2° and Article 43.1 of the 
Constitution of Ireland, 1937, as is the similar right of a person who has

[1983] 1 IR 339, at 349. C f A ttorney General v Paperlink [1984] ILRM  373, at 383.
[1995] 2 IR  195, at 207.

^^[1990] ILRM 664, at 709.
Ibid, 3X1 n .
Ibid, a x l \  A.
[2011] 1 ILRM 5, at 22.
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employed his or her technical skills and/or capital in the sound recording 
of a musical work. As such, they can hardly be abolished in their entirety, 
although it was doubtless within the competence of the Oireachtas to 
regulate their exercise in the interests of the common good...The 
statements in some English authorities that copyright other than by 
statutory provision ceased to exist with the abolition of common law 
copyright are not necessarily applicable in Ireland.^®

Thus, intellectual property rights are not regarded by the courts as creatures of statute. 

Rather, they are rooted in the Constitution and cannot be abolished by the State. Keane J 

emphasised the creative input of the owners of intellectual property rights into the value of 

those rights in identifying their constitutionally protected status.

Nonetheless, statute remains the primary source for determining the protection 

afforded to intellectual property rights. Phonographic Performance was cited with 

apparent approval by Charleton J in EMI Records (Ireland) Ltd  v UPC Communications 

Ireland Ltd?^ However he said courts must defer “ .. .to the manner in which the Oireachtas 

circumscribes and regulates the enforcement of those rights.” Consequently, he determined 

that the court should apply the law “ ...within the four corners of the Copyright and Related
”3 0

Rights Act 2000.” In the same way that contractual principles ordinarily determine the 

scope of constitutional property rights stemming from a contract, statute will usually 

determine the existence and scope of intellectual property rights.

Franchises
In DPP (Long) v McDonald, the Supreme Court clearly recognised franchises, in this case 

concerning the holding of a market, as constitutionally protected property r ig h ts .H e n c h y

J held:

...a  fair or a market is a property right. It is a franchise conferring a right 
to hold a concourse of buyers and sellers to dispose of commodities. The 
property rights involved in that franchise are required by Art. 40.3 of the 
Constitution to be protected as far as practicable by the laws of the 
state."̂ *’

[1998] 4 IR 504, at 511, hereafter Phonographic Performance. On appeal, the Suprem e Court did not 
address the constitutional status o f intellectual property rights. [1998] 4 IR 504, beginning at 518. However, 
Keane CJ in M aher v M inister fo r  Agriculture  clearly indicated that he regarded intellectual property rights as 
constitutionally protected. [2001] 2 IR 139, at 186-187.

[2007] lEH C 377.
Ibid, at [85]-[86].

”  [1983] ILRM 223.
Ibid, at 224-225.
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He held that if certain parking prohibitions in issue in the case applied to those selling 

goods at a market, the market itself could be financially crippled without compensation, 

which he suggested might be unconstitutional.^' Consequently, he interpreted the relevant 

parking bye-laws to be inapplicable to the markets in question.

The decision in Long illustrates one aspect of the assumed distinction drawn by the 

courts between property rights recognised in private law and other valuable entitlements. 

In cases concerning occupational licences created by statute, the courts have allowed the 

legislature to take steps that reduce the value of m o n o p o lie s .In  contrast in Long, the 

Court protected the value of the franchise against legislative interference. Central to the 

decision was the fact that the property right in question was recognised in private law as an 

intangible right gained through long usage."'^ Accordingly, despite the fact that they are 

regulated and enforced through enacted law, property rights that are protected by private 

law are characterised by the courts as rights that are not created by legislation. On this 

basis, they are readily recognised as constitutional property rights meriting robust 

protection.

Reputation and Good Will
In Falcon Travel Ltd v Owners Abroad Group pic, Murphy J, in the context of an 

application for an injunction in relation to an alleged passing off, recognised the right of a 

company to its reputation and good will as a property right, albeit without any reference to 

the Constitution.'^'^ In Dellway Investment Ltd  v National Asset Management Agency, the 

High Court approved Falcon, again without specifically stating whether the property right 

in question was constitutionally protected.'^^ Clearly in a corporate context, the reputation 

and good will of a company are economic assets, which can be valued and sold on to new 

owners. In addition, the value of a company’s reputation stems from the independent effort 

and input of its workers and owners. As seen in the context of intellectual property rights, 

such input is a characteristic that weighs in favour of the recognition of a right as a 

property right by the Irish courts. However, as was noted in the last Chapter, the case for 

recognising constitutional protection for property rights held by companies is weak.'*®

Ibid, at 111.
See infra, at 144-148. 
Ibid,&{226.
[1999] 1 IR 175, at 183. 
[2010] lEH C 364, at [7.33], 
See Chapter 3, at 118-121
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Interests Derived from Statutory Protections and Regulatory Systems
The Irish courts have adopted a cautious attitude towards recognising valuable entitlements

accruing to individuals through the operation of statutory provisions and regulatory 

schemes as constitutional property rights. The public interest, rather than individual rights, 

is generally held to determine the scope of such entitlements. However, where the interest 

in question is akin to, or closely linked to, entitlements protected by private law, it is more 

likely to be recognised as a constitutional property right.

Pensions
Pensions sit between this category of interests and the previous category, as many pensions 

are obviously based on contract and, as such, could be protected as property rights on the 

basis of their contractual status. However, the litigation that has come before the courts has 

concerned pensions paid to public-sector employees and regulated by statutory schemes. 

Even in these cases, the connection of the pension entitlements to contractual rights, and 

their status as agreed deferred payment for labour, prompted the courts to recognise them 

as constitutionally protected property rights deserving of strong judicial protection.

In Cox V Ireland, the Supreme Court clearly held that a person’s earned pension 

entitlements were protected property rights under the Constitution.'^^ Cox concerned s. 34 

of the Offences Against the State Act 1939, which disqualified any person convicted of a 

scheduled offence from receiving any pension, superannuation, allowance or gratuity paid 

for out of pubhc funds in respect of services rendered prior to conviction, subject to a 

discretionary power for the government to allow such payments to be made. The plaintiff 

was a teacher in a community school who was convicted of firearms offences that were 

scheduled offences under the 1939 Act and lost his pension entitlements and his right to 

pay-related social insurance benefit. Finlay CJ held that s. 34 potentially attacked 

constitutional property rights, “...such as the right to a pension, gratuity or other 

emolument already earned, or the right to the advantages of a subsisting contract.”'̂  ̂He 

concluded, “...the unilateral variation and suspension of contractual rights, including rights 

which may involve the entitlement to a pension to which contribution over a period has 

been made, constitutes a major invasion of those particular property rights.”^̂

[1992] 2 IR 503, hereafter Cox. 
Ibid, at 522.
Ibid, at 522.
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Cox was relied upon in Lovett v The M inister fo r  Education by Kelly J, who 

characterised rights in relation to a pension earned through public sector employment as 

property rights.^'’ Lovett concerned a dispute over the pension entitlements of a principal of 

a community school who was convicted of offences in relation to financial irregularities at 

the school. Under the terms of paragraph 8 (1) of the Secondary Teachers Superannuation 

(Amendment) Scheme 1935, he was precluded from receiving his pension upon taking 

early retirement. Kelly J calculated the applicant’s capital loss at £330,000 and said the 

forfeiture of this entitlement was of “major significance” for him. He further noted that the 

pension in question was a contributory pension, and concluded, “ ...the applicant’s right to 

a pension in the instant case constitutes a property right which is protected by the 

Constitution.”^’ Cox was further endorsed in Re Article 26 and the Employment Equality 

Bill, 1996, where the Supreme Court noted “ ...the right to a pension or other emolument or 

the right to the advantages of a subsisting contract of employment are property rights 

which the State is obliged to protect, as far as practicable, from unjust attack.”^̂

Accordingly, pension entitlements and related benefits earned through employment 

are property rights protected by the Constitution. The courts have recognised pensions as 

deferred payment for employment such that the holder of a contributory pension has a 

vested right to its economic value.^^ The decisions indicate that the courts will be astute to 

protect earned entitlements of economic value, since in both Cox and Lovett the courts 

emphasised the contributory nature of the pensions. Consequendy, the pension cases echo 

Phonographic Performance in suggesting that the courts are likely to recognise an interest 

as a constitutionally protected property right where the holder of the interest contributed to 

its value through independent effort. Labour of some form is regarded as generating a 

justified claim to the continued secure possession of a vested interest.

Both Cox and Lovett also emphasised the importance of the threatened pension 

entitlements to the plaintiffs’ financial security. An individual contributes to a pension to 

provide for his or her future on the assumption that the State will not take that pension 

away or substantially reduce its value. As Charles Reich notes, pensions are heavily relied 

upon by individuals, are commonly thought of as property, and are “ ...vital to the

[1997] 1 ILRM 89, hereafter Lovew.
Ibid, at 99-100 . K elly J struck dow n paragraph 8 (I )  as ultra vires  its parent statute, the Teachers 

Superannuation Act, 1928, rather than on the basis that it w as unconstitutional. Ibid. at 101.
[1997] 2 IR 321, at 342, hereafter the Em ploym ent E quality  B ill case.
D istric t Judge M cM enam in  v Ireland  [1996] 3 IR 100, at 134, 139.
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independence and dignity of tiie i n d i v i d u a l . I f  the possibility of reduction or forfeiture 

was envisaged, individuals would presumably make alternative use of their wages. An 

understanding of this personal significance of pensions appears to underpin the readiness 

of the courts to afford them constitutional protection in the face of relatively compelling 

public interests.

Tenants’ Rights
There are some suggestions in Irish decisions on property rights that tenants may have 

constitutional property rights related to their occupation of rented property. The debate 

over the constitutional status of tenants’ rights demonstrates how several individuals can 

have constitutional property rights in the same property that can conflict, forcing judges to 

decide which property rights are most worthy of vindication in any given case.

The issue first arose in Cassels v Dublin C orporation^  The plaintiff was a tenant 

in a property that was the subject of a demolition order under s. 23(3) of the Housing 

(Miscellaneous Provisions) Act, 1931. While an inquiry was held in relation to the 

demolition order, the plaintiff was not informed of it and accordingly could not make 

representations. She argued that the demolition order was invalid. In the High Court, Budd 

J held that under the terms of the statute, the plaintiffs were not required to be given notice, 

and were not entided to challenge the validity of a demolition order in judicial review 

proceedings.^^ However, he acknowledged that the p lain tiffs case was sympathetic. She 

was being ejected from her home and place of business, and as a yearly tenant she had a 

proprietary interest in the property. Nonetheless, Budd J said that while it might be the case 

that the Act was unconstitutional because of this impact on tenants’ rights, he was not 

expressing any view on its constitutionality.^^

In the Supreme Court, Kingsmill Moore J rejected the contention that under the 

terms of the 1931 Act, the plaintiffs could not bring judicial review proceedings 

challenging the validity of the order. He said:

Persons who are occupying tenants under a periodic tenancy have, as a 
result of modern legislation, a valuable interest. They cannot be evicted 
save for special reasons, though their tenancies can be turned into

Charles Reich, “The N ew  Property” (1964) 73 Yale U  733, at 769. 
”  [1963] 1 IR 193.

Ibid, at 202.
”  Ibid, at 203.
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statutory tenancies. They are the persons who are most vitally affected by 
a demolition order which, if carried out, deprives them of their homes 
without any right to compensation save such allowance as may be given 
under s.36.^*

He noted that the policy of the Act appeared to be to exclude affected tenants from any 

debate on the merits of a demolition order, and particularly from contesting the form and 

procedure by which such an order was made. He suggested that the legislature was wrong 

to assume that the tenants’ interests would be the same as, and would be represented by, 

the owners’ interests in such cases, and he refused to interpret the Act in a way that would 

prevent tenants from taking a judicial review action.

In Central Dublin Development Association, the plaintiffs challenged the 

constitutionality of s. 79 of the Local Government (Planning and Development) Act 1963, 

which provided that where a landlord was a planning authority and the premises in respect 

of which a new tenancy was sought were situated in an area designated as obsolete and 

consequently ear-marked for re-development, the authority was not required to grant a new 

tenancy pursuant to the Landlord and Tenant Act 1931. The plaintiff tenants argued that 

this abrogation of their statutory right to a new tenancy was unconstitutional. Kenny J held, 

“ [t]he right to a new tenancy was created by statute and does not extend to every tenancy,” 

noting that the redevelopment of obsolete areas required that such tenancies not be 

renewed, and further that dispossessed tenants had the right to compensation for 

disturbance.^® Consequently, he felt that the limits of tenants’ rights of renewal were set by 

statute, meaning they could be controlled and taken away by statute without giving rise to 

an unconstitutional interference with property rights.

The Supreme Court was presented with a direct opportunity to give constitutional 

recognition to tenants’ rights in Blake v Attorney General. Blake concerned the 

constitutionality of rent-control legislation that also limited the rights of affected landlords 

to recover possession of their premises. The Supreme Court struck down the legislation on 

the grounds that it unjustly attacked the property rights of landlords, without weighing 

those rights against the rights of tenants to continued secure possession at reduced rents. 

Nevertheless, it noted that limitations on recovery of possession could be permissible, 

provided any such legislation paid due regard to both the property rights of landlords and

Ibid, at 209. Under s. 36 of the Act, compensation could be granted to cover the expenses of moving and 
some compensation for loss and disturbance of business.

Ibid, at 210.
“ (1975) 109 ILTR 69, at 97.

[1982] 1 IR 117, hereafter, Blake.
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“ ...the rights that should be accorded to tenants having regard to the common good.”^̂  

This comment suggests that tenants’ rights, insofar as they were constitutionally 

recognised by the Court, were identified as an aspect of the common good, rather than as 

individual property rights.^^

The Supreme Court expressly recognised that tenants have constitutional property 

rights in Re Article 26 and the Housing (Private Rented Dwellings) Bill 1981, which 

concerned the constitutionality of the legislation introduced to replace the rent-control 

legislation that was struck down as unconstitutional in B la k e ^  The Bill provided that in 

the absence of agreement, just rents were to be determined by District Court judges and 

introduced on a phased basis over a five-year period. The Court said in considering the 

terms of the Bill, it was required to have regard to the property rights of both landlords and 

tenants.^^ However, it did not explicitly balance these competing rights and did not give 

any weight to the tenants’ rights. It held that the phased payment was an unjust attack on 

landlords’ property rights, as they were entitled to recover a just rent immediately.^^

Notwithstanding this conclusion, the Court acknowledged that tenants might suffer 

hardship if required immediately to pay the whole sum arrived at by the District Court 

judge, and said;

As the financial means of the tenants may vary considerably, it is not 
possible for the Court, nor is it the function of the Court in this case, to 
determine in which particular instances the ensuing hardship could or 
would amount to an injustice of the type to which Article 40, ss. 1 and 3 
of the Constitution applies. On the assumption that undue hardship is 
likely to be caused in some instances, a question may arise whether such 
hardship would amount to an unjust attack on the property rights of a 
tenant contrary to Article 40, s. 3 of the Constitution, or would amount to 
an unjustifiable treatment of such tenant contrary to Article 40, s. 1, of 
the Constitution.®’

The Court clearly countenanced the possibility of an unjust attack on tenants’ property 

rights, but held that it would fall to the State to remedy any such injustice caused to tenants

Ibid, at 140.
The Supreme Court did acknow ledge that tenants could suffer significant hardship as a result o f  its 

decision, and it indicated its hope that the legislature w ould sw iftly  enact new  legislation to redress such 
hardship. In the m eantim e, it suggested that cases where recovery o f  possession  was sought through 
ejectm ent proceedings should be adjourned, or the orders stayed. Ibid, at 141-142.

Re A rtic le  2 6  an d  the H ousing (P riva te  R ented  D w ellings) Bill, 1981  [1983] 1 IR 181, hereafter the 
H ousing B ill case.

Ibid, at 188.
Ibid, at 191
Ibid.
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in line with its obligation to act in accordance with the principles of social justice.^* It did 

not explain the nature of the property rights that it envisaged tenants might have under the 

Constitution.

One possible understanding of the nature of such rights emerges from Shanley v 

Commissioner o f Public Works. It concerned s. 4(2) of the Landlord and Tenant 

(Amendment) Act 1980, which provided that the Act did not bind the State in its capacity 

as lessor of premises. Section 16 provided certain tenants with a right to a new tenancy, 

replacing the statutory right previously conferred by s. 19 of the Landlord and Tenant Act, 

1931. The plaintiff was a tenant of the Minister for Finance, and he argued that he had a 

right to a new tenancy under the 1931 Act that was abrogated by s. 4(2) of the 1980 Act. 

Accordingly, he contended that s. 4(2) was an unconstitutional interference with his 

property rights. Carroll J held that the legislative regime for landlord and tenant relations 

was incompatible with the regime for State property, and that the Landlord and Tenant Act 

1931 did not apply so as to entitle the plaintiff to a new tenancy.™ On that basis, she 

determined that the plaintiff had no right to a renewal of his tenancy under the terms of the 

1931 Act, and therefore was not deprived of any right by s. 4(2).’ ' She did not consider the 

constitutionality of a possible abrogation of the tenant’s right to renew his lease. 

Nonetheless, Shanley demonstrates one way in which tenants’ rights could receive 

constitutional protection. Their statutory rights, for example to secure tenure, could, where 

vested in accordance with the terms of the relevant statute, be constitutionally protected 

against revocation or alteration. Following this approach, tenants would not have stand

alone property rights under the Constitution, but once the State legislated and afforded 

them protection in their occupation of premises, those protections would be 

constitutionally protected.

Tenants’ constitutional property rights were subsequendy addressed in Colmey v 

Pinewood Developments Ltd, where Carroll J ruled on two sets of interlocutory 

proceedings, Colmey and Gaynor, together.’  ̂The plaintiffs in both cases contended that 

tenants have substantive constitutional property rights protecting their occupation of 

property that are not exhausted by legislative provision for tenant protection. The plaintiff 

in the Colmey proceedings was an 84 year old woman who had lived in the flat concerned

“  Ibid, at 192.
[1992] 2 IR 477.
Ibid, at 482.
Ibid.
[1994] 3 IR 360.
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in the proceedings for 19 years as a weekly tenant. She argued that the ejectment 

proceedings instituted against her by her new landlord violated her rights under Articles 

40.3.1°, 40.3.2° and 40.5° of the Constitution, in particular by jeopardising her health and 

life. She sought an interlocutory injunction restraining the property owner from taking 

further steps in relation to the ejectment proceedings.’  ̂ She adduced evidence from her GP 

that her life would be put at risk if she was forced to leave the property.’"* Carroll J refused 

to grant the injunction, saying that the court had to assume the district judge in hearing the 

ejectment proceedings would “...administer justice in accordance with the law.”’  ̂ However, 

she held that the plaintiff was entitled to have her action heard at a full hearing. In the 

Gaynor case, the plaintiffs claimed a property right to stay in the property provided they 

observed all of their contractual commitments. They alleged that this right was violated by 

the ejectment proceedings commenced by the defendants. Carroll J was sceptical of this 

contention, saying “[tjhis is a novel form of property right which sets at nought the right of 

a landlord to terminate a letting in accordance with the terms and subject to any statutory 

restrictions.”’  ̂However she noted that while the plaintiffs’ case “ ...might be considered 

prima facie  to be extremely weak”, they were entitled to a full hearing, although not to an 

injunction on the ejectment proceedings.”

In summary, there is some judicial support for the proposition that tenants’ rights, 

in relation to matters such as rent and security of tenure, may themselves be constitutional 

property rights, but the case-law has not developed the nature or scope of such rights. The 

decisions of the Supreme Court in Cassels and the Housing Bill case were consistent with 

recognition for substantive constitutional property rights for tenants, quite apart from the 

scope of statutory protection for such rights. However, Central Dublin Development 

Association suggests that the scope of tenants’ property rights is exhaustively defined by 

legislation. The question has not been squarely addressed by the Supreme Court, meaning 

the most that can be said is that tenants may be able to rely on Articles 40.3.2° and 43 

where they wish to remain in a property but have no right under common law or statute to 

do so. If the Court gives express recognition to such rights, tenants’ personal circumstances

Notably, the p laintiff in Colmey did not challenge the constitutionality of the statutory provision for 
ejectment proceedings.
’‘'[1994 ] 3 IR 360, at 362.
”  Ibid, at 365.

Ibid.
''''ibid, at 366.
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could be invoked in ejection proceedings, and arguments such as those made in Colmey 

could become commonplace/*

Recognising tenants as having constitutionally protected property rights would be 

consistent with an understanding of private property as a means of promoting individual 

dignity and independence, as well as self-development. Consequently, it would reflect the 

function of the protection of private property identified by the Supreme Court in the Health 

Bill case. The Court connected private property to the “morality and humanity” of 

individuals, and to the proper functioning of the democratic system.^^It stated that the 

property rights of vulnerable individuals should be specially protected, which might 

require judicial intervention to protect vulnerable tenants in their occupation of property.*^ 

Such intervention would necessarily require judges to construct a hierarchy of property 

rights to resolve competition between constitutional property rights in respect of the same 

land, dwelling or premises.

However, in reviewing legislation designed to deal with a conflict between 

constitutional rights or duties, the courts hold themselves bound to apply the deferential 

standard of review set out by Finlay CJ in Tuohy v Courtney}^ On this basis, courts would 

be required to uphold the balance between the rights of owners and tenants struck by the 

legislature, except insofar as that balance was irrational.*^ Therefore, the legislature would 

retain substantial freedom in the area of housing policy even if tenants’ rights were 

conclusively recognised as constitutionally protected property rights. In Shirley v AO  

Gorman, Peart J considered the constitutionality of certain provisions of landlord and 

tenant legislation.*^ He referred to the balancing test in Tuohy, thereby implying that he 

regarded tenants’ rights as constitutionally protected rights. However, he decided the case 

by applying the proportionality test, which is a standard of review designed to deal with 

cases where legislation impairs individual rights in the public interest. Application of the 

proportionality principle is more compatible with the reasoning in Blake, where tenants’ 

rights were regarded as a facet of the common good.

AJ van der Walt notes that where tenants’ personal circum stances are permitted to lim it a landlord’s right 
to recover possession , a “serious challenge to the logical integrity o f  the rights paradigm” results. AJ van der 
W alt, P ro p erty  in the M argins  (Hart, 2009), at 132.
™ [2005] 1 IR 105, at 201-202.
“  Ibid, at 202.

[1994] 3 IR 1. For discussion o f this standard o f review , c/C hapter 7, at 292-301.
Ibid, at 47.

”  [2006] lEHC 27.
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Licences
The courts have alternatively characterised licences as statutory privileges, and as 

constitutionally protected property rights, albeit heavily circumscribed by the interests of 

the common good. Where characterised as privileges, licences are particularly susceptible 

to being restricted, conditioned, or taken away on the basis that the State can control the 

interests that it creates and distributes in the public interest. However, even where licences 

are classified as property rights, they are seen by the courts as rights that are held subject to 

the public interest. While a licence holder may be entitled to fair procedures prior to the 

revocation of such a licence, he lacks a substantive claim to the licence itself, or to retain it 

on particular terms, where retention is inconsistent with the interests of the common good.

(a) Licences as Statutorily Conferred Privileges 

In some cases, courts have refused to recognise licences as property rights, but rather have 

characterised them as statutorily conferred privileges that grant an owner an additional 

right beyond what the courts perceive as his normal entitlements. The courts apply an 

assumed and unarticulated distinction between property rights that are understood to flow 

from the right to private ownership “acknowledged” by Article 43.1, and rights created by 

the State through regulatory intervention. An intuitive image of private property rights as 

concerned with the control of physical property runs through these decisions, as well as a 

preference for characterising long-established private law interests, rather than public law 

entitlements, as constitutional property rights.

In The State (Pheasantry) v District Judge Donnelly, Carroll J in the High Court 

held that licences enhanced the value of the physical property they attached to, rather than 

constituting property rights in and of themselves. The plaintiff was the lessee of a 

property who had received four convictions under the Licensing Acts. He sought a licence 

from the Revenue Authority but was refused on the basis of s. 28 of the Intoxicating 

Liquor Act, 1927, which provided that upon the recording of a third conviction, a licence 

would be forfeited and no new licence could be granted in respect of those premises. 

Carroll J held, “ [t]he premises have an enhanced value as a result of the licence being 

attached thereto, but the licence cannot be regarded as property capable of separation from
o c

the premises themselves.” She said that in considering the p lain tiffs argument in relation

[1982] ILRM 512. C f Sherry v Brennan  [1979] ILRM  113, at 116-117, M acklin v Greacen & Co Ltd 
[1983] IR 61, at 66.

[1982] ILRM 512, at 515.
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to unjust attack on property rights, she took property to mean either the hcence in 

conjunction with the premises or the premises themselves.*^ She described the inherently 

limited nature of a licence: “[t]he licence is a privilege granted by statute and regulated for 

the public good. It is ab initio subject to various conditions, one of which is the inherent 

possibility of automatic forfeiture under s. 2 8 ...There is no constitutional right to a liquor
0 7

licence or a renewal thereof.”

In PMPS, Carroll J again characterised a permission granted by the State for 

business activities as a privilege that could be lost by operation of law.** The plaintiff 

industrial and provident society and one of its shareholders challenged the constitutionality 

of the Industrial and Provident Societies (Amendment) Act, 1978. Section 5(2) provided 

that, subject to a possible extension, industrial and provident societies were not to accept or 

hold deposits after a transition period of five years. This measure in effect revoked an 

exemption previously granted to such societies by s. 7(4) of the Central Bank Act 1971 

from s. 7(1), which required that any person carrying on banking business be licensed by 

the Central Bank and maintain the requisite deposits. Carroll J held, “ ...a  right to take 

deposits cannot be classified as a property right which is protected by the Constitution.”*̂  

The plaintiffs could not be said to have suffered an unjust attack on their property rights 

simply by virtue of losing tax a d v a n ta g e s .S h e  upheld the constitutionality of s. 5(2), 

reasoning that the legislature, having exercised its discretion to create and grant a privilege 

to a property owner over and above his normal entitlements, could withdraw that privilege 

without compensation.^'

In Hand v Dublin Corporation, as in PMPS^ the High Court treated valuable rights 

created by the legislature as privileges that could be delineated or changed in the interests 

of the common good, rather than as constitutionally protected property rights.^^ It did not 

justify its refusal to extend constitutional protection to such rights, beyond characterising 

them as State-created privileges susceptible to revocation in accordance with the terms set 

out in statute. Hand concerned the Casual Trading Act, 1980, which provided for the 

issuing of casual trading licences by the M inister for Industry, and casual trading permits

Ibid.
Ibid, at 516.

** [1983] 1 IR 339.
Ibid, at 3 5 \.
Ibid, at 354.
Ibid, at 354. The Suprem e Court on appeal agreed that s. 5(2) was constitutional. Ibid, at 361. In M M D S  

Television L td  v South E ast Com m unity D eflec tor A ssocia tion  Ltd, Carroll J held that the W ireless 
Telegraphy A cts o f 1926 and 1988 conferred private rights on licence-holders. (8 April 1997) (H C), at 3.

[1989] IR 26.
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by local authorities. The plaintiffs’ applications were rejected on the basis of their previous 

convictions for offences under the Casual Trading Act, and they challenged the right of the 

Minister to refuse their applications as a violation of their right to a livelihood. Barron J 

concluded, “...the right to earn one’s living by casual trading is given by the Act. It does 

not seem to be unreasonable for the Oireachtas, having granted that privilege, to deprive 

persons of it for conduct directly referable to the fitness of the person concerned to 

exercise that same privilege.

More recently, McKechnie J in the High Court in Neurendale Ltd  v Dublin City 

Council, took the “privilege” approach further, stating “ ...interests generated by State 

regulation will not generally give rise to a compensable right.” "̂̂ He held that a variation to 

a waste management plan giving the council exclusive power over a monopoly on 

domestic waste collection services could not be an unjust attack on property rights. He 

reasoned that the variation did not expropriate any part of the company’s property, since 

possession of a waste licence did not give the company any compensable property rights.

These decisions all turn on judicial attempts to distinguish State-created rights of 

economic value from property rights. They reflect an intuitive image of property at its core 

as concerned with protecting interests attaching to land that are recognised by private law. 

The claim to property-status weakens progressively the further one moves away from that 

paradigm. Discussing the same issue in the context of the United States Constitution, 

Charles Reich notes that judges draw a distinction between rights and privileges, with 

“government largess” categorised as falling within the latter category. Such entitlements 

can also be characterised by judges as gratuities granted by the State, vulnerable to being 

withheld or revoked at the government’s pleasure. Finally, judges reason that where the 

State could refuse to grant an interest or entidement at all, it can control and even abolish it, 

because “the whole power must include all of its parts.

Each of these distinguishing moves is identifiable in the Irish courts’ case-law on 

licences. Licences are characterised as new entitlements that did not exist prior to the 

introduction of the regulatory system in question. The apparent “newness” of the

”  Ibid, at 32.
[2009] lEH C 588, at [191], He referred to H em penstall v M inister f o r  the E nvironm ent [1994] 2 IR 20 and 

M aher  v M inister f o r  A gricu lture  [201] 2 IR 139 in support o f this conclusion.
Ihid, at [193].
Reich, note 54, at 740. For exam ple, in Cafolla  v O ’M alley , Finlay CJ held that since the legislature was 

entitled to prohibit the operation o f fruit m achines in gam ing halls altogether, where it chose to allow  it, it 
could subject it to onerous conditions going so far as to make it unprofitable. [1985] IR 486 , at 500.

H ow ever, in contrast to this general trend, in C arrigaline Com m unity T elevision  B roadcastin g  Co L td  v 
M inister f o r  Transport, [1997] 1 ILRM 241 , Keane J held that legislation for the introduction o f  a licensing
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entitlement means that the courts can characterise it as outside the owner’s “normal” rights 

over his property, and as such capable of being granted, revoked and conditioned in 

accordance with government policy. Clearly, the fact that such a privilege is economically 

valuable does not necessarily mean that the courts will recognise it as a property right. 

The existing body of doctrine does not differentiate clearly between circumstances where 

economic value is and is not constitutionally protected property on the basis of any stated 

rule or principle, and the decisions on this point are inconsistent.

(b) Licences as Constitutional Property Rights 

In other cases, the courts have characterised licences as constitutional property rights, but 

have recognised a very broad power for the State to restrict and condition such rights, 

stemming from the fact that the rights contained in the licences were created and conferred 

by the State in the interests of the common good. Again, the courts assume, without 

supporting reasoning, the existence of a constitutionally relevant distinction between State- 

created interests and an unidentified category of “normal” property rights that are not 

created by law, but are simply acknowledged and affirmed by the State.

For example, in Hempenstall v Minister fo r  the Environment, Costello J considered 

a claim that the Road Traffic (Public Service Vehicles) (Amendment) (No 2) Regulations, 

1992, constituted an unconstitutional attack on the plaintiff taxi drivers’ property rights. 

The regulations removed a temporary moratorium that had been placed on the issuing of 

new hackney licences in 1991. The plaintiffs argued that the unrestricted granting of 

hackney licences would unjustly attack their property rights by dramatically reducing the 

value of their taxi licences. Their claim was that changes in one licensing regime that could 

affect a distinct but closely related licensing regime were unconstitutional where they 

might reduce the value of licences in the second regime. The nature of this argument meant 

that its acceptance by the Court would have significantly limited the legislature’s ability to 

make adjustments to regulatory systems, as in each case it would have been required to 

consider possible negative impacts on the economic value of interests accruing under other 

regulatory systems, or at least under those systems conceivably regarded as related to the 

restricted system. The M inister did not dispute the contention that the plaintiffs had

schem e was not a breach o f the right to private property, even though it allowed one transmission system to 
be licensed to the exclusion of all others. The fact that Keane J ruled on the argum ent suggests that he 
regarded the legislation as restricting, rather than creating, property rights.

C /R eich , note 54, at 739.
[1994] 2 IR 20, hersaftST Hempenstall.
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valuable property rights in their licences, but argued that those rights were not unjustly 

attacked by the regulations.'*^®

Costello J rejected the plaintiffs’ factual claim that the value of taxi licences would 

decrease as a result of the de-regulation of hackney licences, noting that a “flourishing 

market” had existed for taxi-plates prior to the moratorium on new hackney licences.'®' 

However, even if a diminution in value could have been established, the regulations would 

not have constituted an unjust attack on property rights:

Property rights arising in licences created by law (enacted or delegated) 
are subject to the conditions created by law and to an implied condition 
that the law may change those conditions. Changes brought about by law 
may enhance the value of those property rights...or they may diminish 
them ...But an amendment of the law which by changing the conditions 
under which a licence is held reduces the commercial value of the licence 
cannot be regarded as an attack on the property right in the licence -  it is 
the consequence of the implied condition which is an inherent part of the 
property right in the licence.'®^

Accordingly property rights in licences are changeable at the will of the legislature, and a 

holder of a licence is always on notice of the potential for a decrease in value.

Just like the judges in the “privilege” cases, Costello J did not characterise economic 

value per se as protected property. On the contrary, he held that a decrease in the value of 

property rights alone is never enough to establish a violation of the Constitution. Some 

invalidity apart from a reduction in value must be shown to e x i s t . H e  referred by way of 

example to changes to liquor licensing regulation and zoning regulation, both of which 

could impact negatively on property values, but which he felt were not unjust solely by 

virtue of that fact.'®^ Since no distinct injustice could be established by the applicants, their 

property rights had not been unjustly attacked solely by virtue of being reduced in value.'®® 

In Gorman v Minister fo r  the Environment the plaintiffs challenged the 

constitutionality of the Road Traffic (Public Service Vehicles) (Amendment) (No 3) 2000

™ Ibid, at 26.
Ibid, at 28.
Ibid, at 28.
Hempenstall was recently invoked by McMahon in J & J Haire & Company Ltd v M inister fo r  Health 

[2009] lEHC 562 as authority for the view that it was always open to the Oireachtas to “fundamentally alter” 
the statutory regime set out in the Health Acts, even if  such adjustments had a profound effect on 
pharmacists. Similarly, Hempenstall was approved on this point by the High Court in D ellway Investment Ltd 
V National Asset Management Agency [2010] lEHC 364, at [7.14]- [7.15].
“’“ [1994] 2IR  20, at 28-29.

Ibid, at 29.
Ibid.
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Regulations, which abolished quantitative restrictions on the issuing of taxi licences and

made such licences available at a modest cost compared with the prevailing cost in the

private market.'®^ The plaintiffs argued that such de-regulation constituted an unjust attack
108on their property rights in their licences. Carney J held that it is possible to have 

constitutional property rights in a licence.'®^ In considering the scope of those rights, he 

relied heavily on Hempenstall, concluding that while property rights in licences are 

valuable and are constitutionally protected, they are subject at all times to conditions 

imposed by law, which form part of the property rights in the licence.” ® He clearly 

understood property rights in licences to be different to property rights in land, because he 

dismissed as irrelevant the applicants’ attempt to rely on cases concerning land such as 

Blake i' Attorney General and ESB v Gormley. ' ' '

Camey J indicated that the plaintiffs must have been on notice of the risk of de

valuation before they purchased their taxi-plates, in light of previous substantial regulatory 

changes, meaning their investments were not unfairly de-valued by the regulations."^ 

Furthermore, given that the applicants had previously benefited from regulatory 

adjustments, they could not complain when similar changes happened to reduce the value 

of their licences." ’̂ As participants in a regulatory system, they had to adjust to changes 

with both positive and negative effects for them. Consequently, Carney J held that the 

restriction imposed by de-regulation could not be unconstitutional simply by virtue of its 

negative impact on the value of the licences.'*"*

Where the courts have recognised licences as constitutional property rights, they 

have regarded it as characteristic of licences that they can be changed in ways that reduce 

their value. The public interest is internalised in the rights of the licence-holder, thereby 

reducing the presumptive weight of the property right against collective claims. It may be 

significant that many of the cases on this issue have concerned occupational licences -  

permissions to carry on certain restricted activities as a means of earning one’s livelihood. 

As will be discussed in the next section of this Chapter, the right to earn a livelihood is

[2001] 2 IR 414, hereafter, Gorman. Recent market entrants had paid up to £80,000 for a licence.
Cam ey J noted, for instance, that some purchasers o f taxi plates used redundancy money to pay for the 

plates, or raised second mortgages on their own or relatives" homes. In some cases, taxi plates were let out to 
drivers in order to provide income for widows. Ibid, at 425.

Ibid, at 427.
Ibid, at 427-428.

at 429, referring to [1982] 1 IR 117 and [1985] 1 IR 129.
Ib id  at 429-430. 

a t430 .
" “ /foiW, at 429-431.
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constitutionally protected, but is susceptible to extensive restriction in the public 

interest."^ As such, the underpinning right involved in the licence cases has arguably not 

been a property right, such as the right to control the use of private property, but rather a 

weakly protected personal right, which would tend to undermine any claim that licences 

themselves could be strongly protected property rights.

Despite the decisions in Hempenstall and Gormley, the law remained unsettled on 

the constitutional status of licences. In M aher v M inister fo r  Agriculture, Keane CJ 

reserved his position on that question, saying “[i]t seems to me unnecessary in this context 

to consider whether rights in the nature of licences conferred by law in relation to 

particular property, such as planning permissions or licences for the sale of alcohol, 

constitute property rights.” "^ This suggested that the Supreme Court might be more 

willing to recognise licences and permissions that enhance the value of physical property 

as property rights, reflecting again an intuitive understanding of property rights as 

primarily concerned with the control of physical property."’

The most recent Supreme Court pronouncement on this issue was in Hygeia 

Chemicals Ltd v Irish Medicines Board, which concerned the procedure for varying or 

withdrawing licences for the manufacture of veterinary products."^ The Court noted that 

where a licence or authorisation was required to market such products, the product plus a 

licence could be extremely valuable, whereas the product without a licence could be 

worthless. In addition, the process of obtaining such a licence could be arduous and costly. 

Consequendy, the Court held taking a licence away from an owner or withdrawing a 

product that had previously been authorised constituted “ ...very clear restraints on 

property rights.” Deprivations or restrictions of such property rights were permissible 

“ ...only for valid reasons, for example, in the interests of the common good.” 

Consequently, the Court held that the licence-holder was entitled to fair procedures prior to 

a product being withdrawn.’*̂

Therefore, the current position appears to be that licences can be taken away or 

restricted, but only in the public interest and once fair procedures have been afforded to the

" ^ C /m /ra , at 174-177.
[2001] 2 IR  139, at 186.
In H anrahan F arm s L td  v The E nvironm ental P ro tection  A gency  Sm yth J did not rule on the 

constitutional status o f  licences, noting the decisions in H em penstall and M aher. [2005] lEHC 5867 , at 5894. 
[2010] lESC  4, hereafter H ygeia.
For earlier exam ples o f strong protection o f procedural rights prior to revocation, see  eg  Ingle v  O ’Brien 

(1975) 109 ILTR 7 and M oran v A ttorney G eneral [1976] 1 IR 400. C f the d iscussion  o f fair procedures in 
Chapter 5, at 191-198.
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licence holder, at least where some element of costly input on the part of the holder, for 

instance through the application process, is identifiable. Hygeia did not recognise a 

substantive right to retain a licence, at all or on particular terms, and as such is consistent 

with Hempenstall and Gorman. However, it is a strong affirmation of the status of licences 

as valuable property rights that impose an obligation on the State to observe fair 

procedures, thereby striking a compromise between the need for flexibility and adaptability 

in regulation with the claim of the interest-holder to a level of security of possession.

(c) Liberty and Licences

Licences may also be regarded as an aspect of the right to liberty, since they can control 

the activities that a person can perform in the public sphere. Kenny J in Conroy v Attorney 

General approved the characterisation of driving licences by the Supreme Court of 

Minnesota in The State o f  Minnesota v Moseng as rights rather than privileges. The 

Minnesota Court said of a driving licence:

It has been variously denominated as a privilege in the nature of a right 
and is an important privilege or right under our present mode of living.
No one will deny that we have reached a time in our modern way of life 
when the motor vehicle has clearly become a necessity to many people.
The very livelihood of many, such as chauffeurs, truckers, travelling 
salesmen, men who work in skilled or unskilled labor, depends upon the 
operation of a motor vehicle.. .Clearly one's inahenable right to liberty 
and the pursuit of happiness is curtailed if he may be unreasonably kept 
off the highways maintained by him as a citizen and taxpayer.

Walsh J in the Supreme Court characterised a qualified person’s entitlement to a driver’s 

licence as a right rather than a privilege, and said that the statement of principle in Moseng 

correctly identified that such a licence was a necessity for many people, such that a person 

who was kept off the roads unreasonably could claim that his liberty was curtailed.'^' 

Therefore, security of entitlement to perform activities that are of central importance in 

modern life contributes to individual liberty and has been justified on that basis by the Irish 

courts. The determining factor for Walsh J was not the economic value of the licence, but 

rather the freedom of action that it conferred.

State o f  M innesota  v M oseng  (1959) 254 Minn. 263, at 271. Cited at [1965] 1 IR 411, at 419. 
[1965] 1 IR 411 , at 442.
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(d) The Relevance o f  Ownership in Licence Applications 

A  related question raised by the case-law surrounding licences is whether ownership of the 

property upon which a regulated activity is proposed to be carried out is a relevant factor 

when an administrative body is deciding whether to grant a licence. This issue was recently 

discussed in Bemis v The Minister fo r  Arts, Heritage, Gaeltacht and the Islands}^^ 

case concerned applications made by the owner of the wreck of the R.M.S. Lusitania for 

licences permitting him to carry out dives to the wreck and to remove certain items from 

the wreck.

Herbert J in the High Court was strongly of the view that the owner had a 

presumptive right to use the wreck. He said that any application by the owner for a licence 

pursuant to statute should proceed on the basis that there should be “ ...the least possible 

degree of interference” with his property rights in the wreck, and that any such interference 

should be “ ...strictly necessary for the purposes contemplated by the National Monuments 

Code.” '^  ̂On appeal, Fennelly J agreed that the applicant’s property rights were a relevant 

consideration in a licence application.’^̂  Mac ken J was more circumspect, saying:

...it is sufficient to state on this topic that there is ample case law on the 
correct exercise by the first respondent of his statutory powers in the case 
of the private property of an individual, when balancing any right to a 
licence in respect of the same against the interests of the State in 
protecting, maintaining or controlling the use of that property, for the 
common good.'“^

She held that it would not be appropriate in the context of this case to reach a final view on 

the asserted property rights or their breadth or relevance in a licence application. 

Finnegan J agreed with Mac ken J ’s judgment without making any further comment.'^’

The substantive relevance of private ownership as a factor weighing in favour of 

the grant of a licence remains unclear. The development of this aspect of constitutional 

property doctrine in the future could substantially influence the status accorded to licences. 

If an owner has a prima facie  entitlement to a licence, the characterisation of a licence as a 

privilege becomes harder to justify. Consequently, if the courts follow the approach

[2005] lEHC 207, [2007] 3 IR 255.
[2005] lEHC 207.
[2007] 3 IR 255, at 260.
Ibid, at 280.

'^Ubid.
Ibid, at 282.
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indicated by Fennelly J, the conception of licences as weak property rights evident in 

Hempenstall, Gorman, and Hygeia should be sustained in future cases.

Production Quotas
The courts have characterised production quotas as the by-product of a justified restriction 

of an owner’s right to make productive use of his or her land. Consequently, quotas have 

been categorised as revocable privileges rather than private property rights. Once the 

relevant restrictions were upheld as justifiable, exemptions in the form of quotas were 

regarded as privileges that could be conferred, withheld, or conditioned by the legislature 

so as best to fulfil the public policy grounding the restriction itself.

(a) Quotas as By-Products o f  Restrictions 

The constitutional status of quotas first arose in Lawlor v The Minister fo r  Agriculture, 

which concerned the regulations introduced in Ireland pursuant to (as it was then called) 

the European Economic Community’s superlevy scheme, which was designed to manage 

milk production within the Community.'^* Under the scheme, each State was allocated a 

“reference quantity”, and any milk production beyond that level incurred a financial 

penalty. Dairies in turn were allocated a reference quantity, which was distributed 

among producers. Until the reference quantity of the dairy was exceeded, producers could 

produce milk without incurring a levy. However, the production of excess milk was 

unprofitable under the scheme. At the time Lawlor was decided, reference quantities were 

land-based interests.

Murphy J held that the impact of the scheme must have been obvious even at the 

time it was introduced in 1984, noting “ ...a  substantial milk quota was one of those 

intangible rights so common in modern society such as intoxicating liquor licences or 

planning permissions which can transform the value of a holding into a different order of 

magnitude.” '^' However, he did not move from recognising the impact of milk quotas on 

the value of land to recognising them as constitutionally protected property rights. He

[1990] 1 IR 356, hereafter, Law lor.
C /G rant Lawrence “M ilk Superlevy The Com m unity System ”, in M ilk Q uotas L aw  an d  P ractice  (Papers 

from the Irish Centre for European Law Conference, June 1989), at 1.
Lawrence notes “ [t]he principle adopted clearly has as its intention a desire to avoid a separate market in 

reference quantities arising and to avoid the situation where reference quantities becom e concentrated on 
large intensive farms.” Ibid, at 9-10.

[1990] 1 IR 356, at 366. Later he noted “I do not doubt that at the present day a m ilk quota is a valuable 
intangible asset. Indeed there was clear evidence that the existence o f  an appropriate quota in relation to dairy 
land might w ell double the value thereof.” Ibid, at 374.
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understood m ilk quotas as a facet o f a legislative policy that restricted property rights over 

land rather than as distinct property rights:

It does seem to me that there is a fallacy in the p la in tif fs  argum ent in 
basing his claim  arising from  an interference in the year 1984 on his right 
to a m ilk quota. The entire superlevy system  from  its inception on the 2"^

April, 1984, was a m assive interference with or lim itation on the m anner 
in which farm ers could profitably m ake use o f their lands...Far-reaching  
though these provisions were it seems to m e quite clear that in their 
purpose and effect they am ounted to a regulation or lim itation on the use 
o f lands by individual producers “with a view to reconciling their 
exercise with the exigencies of the com m on good.” The allocation of 
quotas in the first instance was m erely the m achinery by which m ilk 
production would be pegged back to the agreed levels.

Quotas were the m eans by which the Com m unity regulated m ilk production in the interests 

o f the com m on good. As such, they could not be characterised as property rights. Rather, 

they were evidence o f a justified  interference with pre-existing property rights, in 

particular with the right to put one’s land to profitable use.

M urphy J ’s analysis highlights a conceptual choice for courts dealing with 

regulatory system s that generate valuable interests. If the regulatory system  itself is 

characterised as an interference with prior property rights, then the valuable interests it 

creates cannot be characterised as new rights. Rather, they are discretionary exem ptions 

from a restriction o f rights. The key question in determ ining the legitim acy o f such a 

scheme is whether the restriction itself is constitutional. Once it is, exem ptions from  that 

restriction are best understood as privileges conferred by the State, as they allow  the holder 

to do som ething he or she would otherw ise legitim ately be prohibited from  doing. 

However, where the regulatory schem e is understood to restrict property rights, its scope 

will be interpreted strictly, in accordance with the presum ption against interferences with 

vested rights.

On the other hand, if the regulatory system  is not held to interfere with property 

rights, the entitlem ents it creates m ay legitim ately be characterised as new rights. However, 

since the scheme is not characterised as restrictive, the baseline of an ow ner’s presum ptive 

rights in respect o f the use o f his property is lowered. Therefore, the entitlem ents created 

by the system  are again readily classifiable as privileges rather than rights, w hich can be 

conferred, rem oved or altered at the legislature’s will. The S tate’s pow er to create a new

C f the discussion of retrospectivity in Chapter 5, at 184-191
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entitlement in the public interest can be understood to allow it to condition or abolish that 

entitlement in the public interest.

Either way, the interests produced by the regulatory system and distributed to 

individuals are weakly protected and are held subject to the demands of the common good. 

They constitute at best very limited property rights, and more realistically, are privileges 

conferred and delineated in accordance with public policy.

In M aher v Minister fo r  Agriculture, the question of the constitutional status of 

milk quotas reached the Supreme C o u r t . W h i l e  initially quotas were tied to the land, 

changes in the scheme between Lawlor and Maher permitted producers to lease out quota 

that they did not intend to use in a given year.’^̂  M aher concerned measures introduced in 

Ireland to target these so-called “sofa producers” who earned profits from their quota 

without actually producing milk. Under the EC (Milk Quota) Regulations, 2000, while 

active producers could get a certificate of entitlement to sell their land and quota, a holder 

of a quota who had leased it for more than three years could not sell the quota on the open 

market. He could obtain permission to lease quota for one further year if the land and quota 

had been leased together. Thereafter, he either had to resume production, sell the quota to 

the lessee, or transfer the quota to a spouse or defined family member. Otherwise, where 

the landowner transferred the land, he had to sell the quota to the Minister for Agriculture 

at a capped price that was below market value.

The applicants in M aher were all inactive producers, who for various personal 

reasons could not resume production and who argued that the restrictions imposed on the
138sale of quotas were an unjust attack on their property rights. Three key strains of 

argument emerge from the decisions in Maher, first, individual labour and effort is 

emphasised as a prerequisite for the recognition of a valuable interest as constitutional 

property; second, the public-interest function and origin of a regulatory system is regarded 

as delimiting the scope and status of the interests it produces; third, participation in a 

regulated market is said to entail acceptance of both the benefits and burdens of regulatory 

changes.

In Cafolla v O 'M alley, the Supreme Court held that since the State was entitled to prohibit gaming 
entirely, it was entitled to perm it it on whatever conditions it saw fit. [1985] 1 IR 486, at 500.

Subsequently in The Irish Fanners Association  v The M inister fo r  Agriculture, (12 November, 1993) 
(HC), Kinlen J characterised a quota as a valuable asset.

[2001] 2 IR 139, hereafter, Maher.
Ibid, at 159.
Ibid, at 23 \.
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(b) Labour as a Pre-Requisite fo r  Property Rights 

In the High Court, Carroll J rejected the claim that the right to a milk quota was protected 

by Articles 40.3.2° and 43 by reference to the decision of the European Court of Justice in 

R V Ministry o f  Agriculture ex parte Bostock, which held that the right to sell a quota was 

not protected by the right to property protected under EC law.’^̂  She said: “ [t]he purpose 

of the creation of the milk quota system was to regulate and restructure milk production 

within the union. It was not for the creation of a new form of landlordism which would 

allow the owner of a quota to live off the rent obtained therefrom without producing a 

single gallon of milk.” ''̂ '’ Carroll J was unsympathetic to the claim that “sofa producers” 

should continue to profit from milk quota in circumstances where they had not contributed 

to the value of that quota through milk production, and where the quota system was created 

to regulate the milk industry in the public interest, not to create private wealth.'"^' The lack 

of individual labour or effort in generating the economic value represented by the quota, 

particularly in circumstances where the quota-holder was not in fact engaged in production, 

militated against recognition of the quota as constitutionally protected property.

In the Supreme Court, Keane CJ held that milk quotas could not be protected by 

Articles 40.3.2° and 43, “[ejven if one were to adopt the most expansive view of what is 

meant by a right of property within the meaning of those Articles and extend it beyond the 

well accepted species of property under our law, real and personal property, including, 

under the latter category, choses-in-action.” '"̂  ̂He said quotas “are not licences or permits 

which may enhance the value of property which they own or occupy.” *'*̂  However, as 

already discussed, contractual rights are regarded as property rights and they do not 

necessarily attach to or enhance the value of physical property. Similarly, rights of action 

are property rights that do not necessarily have any relation to land. The emphasis 

placed by Keane CJ on the fact that the milk quotas did not attach to a physical piece of 

property demonstrates a preoccupation with a traditional picture of property as land, and a 

cautious attitude towards expanding the reach of property rights to protect all forms of

R V Ministry o f  Agriculture ex parte Bostock (Case C-2/92) [1994] ECR. 1-955. The Court stated “[t]he 
right to property safeguarded by the Community legal order does not include the right to dispose, for profit, 
of an advantage, such as the reference quantities allocated in the context of the common organisation o f a 
market, which does not derive from the assets or occupational activity o f the person concerned.” Ibid, at I- 
984.

[2001] 2 IR 139, at 157.
Evidence was given that the applicants earned £70,000, £46,000 and £17,500 respectively from leasing 

their milk quota. Ibid, at 150-151.
Ibid, at 186.
Ibid. This point reflects the move away from a land-based milk levy scheme post- Lawlor.
C f infra, at 170-174.
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economic value. This preoccupation was notably absent from his earlier decisions 

accepting intellectual property rights and shares as constitutionally protected property

rights, demonstrating that the intuitive image of property influencing decisions on the

scope of Articles 40.3.2° and 43 is internally inconsistent.''^^

Keane CJ further stressed that no quota was required to legally produce milk. It was 

not a pre-requisite for carrying on any activity on one’s land, and as such, did not limit an 

owner’s use-rights. Rather, the quota merely prevented the imposition of a super-levy up to 

a certain level of production.’"'̂  It affected a holder’s ability to earn profits, and as was seen 

in PMPS, restrictions on profits are constitutionally p e rm is s ib le .T h e  real impact of the 

milk quota regime was not on the use of private property, but on the right to earn a 

livelihood through profitable milk production. Therefore, as in the licence cases, the 

heavily circumscribed nature of the constitutional right to earn a livelihood may have 

influenced the judicial treatment of quotas.'^*

In his reasoning, Keane CJ sought to sunder notions of value and right and to affirm 

the State’s entitlement to restrict people’s capacity to earn profits:

The fact that the right in question may effectively be disposed for cash 
does not mean that it is a property right. A person who is standing in a 
queue to buy a particular commodity and gives up his place to someone
else for cash would not appear to be doing anything unlawful, but he is 
most assuredly not disposing of a property right, merely his right to 
occupy that particular place on public or private land at that particular 
time.'**^

While Keane CJ’s basic point here -  that all economic value is not necessarily protected 

property under the Constitution -  is in line with the approach taken to economic value in 

the earlier case-law, his example is not an apt illustration in light of the decided cases. 

Assuming in the situation outlined by Keane CJ that an oral contract is formed between the 

parties; the person standing in line has contractual rights guaranteeing him the agreed value 

of his position in line, which are protected by the Constitution.'^'’ In fact, the example 

given by Keane CJ provides a clear contrast to the actual situation involved in Maher, 

which highlights some of the considerations influencing (albeit inconsistently) the

See Phonographic P erfonnance  [1998] 4  IR 504 and Re Sugar D istribu tors L td  [1995] 2 IR 195.
[2001] 2 IR 139, a tl86 .

'■’V m P 5 [1 9 8 3 ]  1 IR 339,
C f infra, at 174-177.
[2001] 2 IR 139, a tl86 .
C /K ev in  Gray, “Property in a Q ueue”, in Gregory S. Alexander and Eduardo M. Pefialver eds. P roperty  

a n d  Com m unity  (O UP, 2010) 165.
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distinctions drawn by the courts between the kinds of economic value that are and are not 

protected.

A person, who for example, waits in line overnight to buy concert tickets, has 

identified a product that is in high demand. He has then gone to the trouble of getting in 

line and waiting to buy it, thereby devoting his time to acquiring the tickets. Consequently, 

he has generated something of value through his independent efforts (an opportunity to buy 

an item in high demand and limited supply), which if someone else is willing to buy, he 

can sell. His rights under the contract of sale will be constitutionally protected. In this 

scenario, individual effort has been exerted to create the valuable entitlement, which will 

weigh in favour of its constitutional protection. In contrast, in Maher, the quota was not the 

product of individual effort. Rather, it was a function of a regulatory system designed to 

manage the milk industry, not to confer private benefits on a certain category of persons. In 

those circumstances, the courts regarded the State as justified in preventing non-active 

producers from converting the value of quotas into property rights through a contract for 

sale, at least where such a sale would be contrary to the public interest.

Consistently with this “value-creation” distinction, Keane CJ rejected the validity 

of any comparison of quotas with the protection of intellectual property rights, saying:

Systems of law in developed societies invariably protect those who 
produce such intangible assets in the expectation of reward by creating a 
discrete structure of legal protection, embodied in our case in the relevant 
statutes. They are not remotely comparable in my view to the 
opportunities for profit presented by a regulatory scheme designed for the 
benefit of subsidised producers.'^'

Again, the relevant difference between the economic interests is the source of the 

opportunity for profit -  in the case of intellectual property rights; it is the owner’s efforts in 

creating something of value, whereas in the case of quotas, it is a regulatory system. As 

already noted, intellectual property rights are recognised as having a constitutional 

grounding distinct from their statutory basis. M a h e r  suggests that this is justified by the 

independent labour exerted by an individual to generate the valuable interest protected as 

an intellectual property right. Such labour is exerted “in the expectation of reward”, which 

creates incentives for the labour itself.

[2001] 2 IR 139, at 186-7.
Phonographic Performance [1998] 4 IR 504, at 511.
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(c) The Public-Policy Basis o f Regulatory Systems 

Denham J ’s judgment also reflects the view that non-active producers have no entidement 

to constitudonal protection for interests accruing to them through the operation of the milk 

quota system. She emphasised the fact that a central aim of the milk quota scheme was to 

put quota in the hands of active p ro d u c e rs .H o w e v e r , the applicants in M aher were all 

leasing their quota to producers who were using it, meaning the scheme’s desired level of 

milk production was in fact achieved, but some producers incurred the added cost of 

leasing quota. Denham J appears to have wanted the rewards of milk production to flow to 

active milk producers, rather than to “sofa producers” for whom a milk quota was an 

income-generating asset.

Denham J referred to the earlier decisions in Hempenstall, Pheasantry, Hand and 

PMPS to support her characterisation of milk quotas. She reasoned that rights in quotas, 

like rights in licences, were inherently subject to conditions imposed by law, and to 

policies implemented in the general i n t e r e s t . S h e  stressed that the milk quota scheme 

was based on fluid Community policy, meaning the “conditions and terms of the milk 

quota scheme change from year to year.” '^  ̂ The holders of quota were aware of the 

changeable nature of the scheme, which affected their claims over their quota. She said of 

the quota system:

It is a policy with the general aim of the common good. The applicants 
have an advantage, a right, as a consequence of this policy. It is a right 
created in the public interest and subject to the public interest. It is a right 
to which the applicants know the terms and conditions and know of their 
variability.'^^

Denham J concluded that in this case milk quota were not rights that were entided to the 

protecdon of the Constitution, stressing the variability of the super-levy scheme and the 

fact that the applicants were not producers. She suggested that even if the quotas were 

constitutionally protected property rights, the impugned restriction would not have been 

unconstitutional.'

The key to Denham J ’s decision was her view of the function of the milk quota 

regime, and of the controlling impact of that function on the status of the interests

[2001] 2 IR 139, at 219.
Ibid, ai 221.
Ibid. M urray J also stressed the changing nature of milk quota regulation. Ibid, at 229. 
Ibid, at 221.
Ibid, at 223 (emphasis added).
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generated by the regime’s operation. As the aim of the regulatory system was not to create 

or protect individual economic interests, but rather to control milk production in the public 

interest, the rights accruing through its operation were not property rights. They were 

simply privileges created and distributed in order to make the regulatory system work, 

which were held subject to the policy behind the system.

(d) Market Participation and Reciprocity 

Murray J in his judgment in M aher emphasised that the purpose of the milk quota scheme 

was “ ...to  counteract the negative effects of prevailing market forces in open unregulated 

national markets,” and that the scheme benefited market participants as well as society at 

large. In Maher, the private interests of the applicants were both negatively and 

positively affected by the regulatory system in question, just as in the taxi licence cases. It 

was the regulatory system itself that created the value that the quota holders had benefited 

from in the past and to which the impugned adjustment was being made. Hempenstall and 

Gorman suggested that participants in such systems have to take both the good and bad 

consequences of regulatory adjustments.

Murray J developed this reasoning:

It seems to me that when changes are effected to a regime regulating the 
organisation of a product market, such as that which we have here, which 
are internally rational to the regime and the objectives to be achieved by 
it, those who participate as economic operators in that market must, in 
principle, accept such changes as an inherent element in that market in 
which they participate provided, at least, those changes do not affect 
other substantive rights independent of the regime and do not offend 
against fundamental principles such as non-discrimination.

If a person’s rights or activities under such a regulatory regime 
were to be abridged or limited for purposes external or extraneous to 
those of the regulatory regime, any question of compensation which 
might arise would have to be approached from a different perspective.
Such could arise, for example, where a state authority compulsorily 
acquired a portion of a farm er’s lands for public roads or public housing 
to the extent that his entitlement to be attributed or ability to use a quota 
was reduced or eliminated altogether.

Following this approach, limitations on rights created by regulation must be imposed for 

reasons relevant to the regulatory scheme itself, rather than for some unrelated objective. 

Murray J ’s requirement of internal rationality follows from an assumption that a discrete

Ibid,  at 228. 
Ibid,  at 229.
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regulatory system can be conceived of as an arena within which reciprocity applies, 

whereby individuals gain benefits that offset any burdens placed upon them. If changes are 

in the interests of the system, participants can have no cause for complaint.

Such reciprocity analysis presupposes a clear baseline of “normal” ownership 

entitlements by reference to which the meaning of “benefits” can be assessed, which is 

lacking in Irish constitutional property doctrine. Consequently, the idea of reciprocity 

provides no clear guidance or constraint as to the circumstances when economically 

valuable interests will be recognised as property r i g h t s . A  further potential difficulty 

with reciprocity reasoning is the fact that participation in some regulatory schemes is in 

reality compulsory. Individuals wishing to produce milk as a means of earning a livelihood 

had no real choice other than to participate in the milk quota system. However, as will be 

discussed in the next section, the right to earn a livelihood itself is heavily qualified by the 

public interest, which weakens the strength of the argument against Murray J ’s reciprocity 

approach grounded on the absence of exit-options.'^'

Moreover, Murray J ’s approach does not entirely foreclose constitutional property 

rights challenges in the context of regulated markets, as he says changes to regulatory 

schemes must not affect “other substantive rights independent of the regime.” A property 

right is a “substantive right” and a “fundamental principle” that could be affected by 

changes to a regulatory scheme. Murray J expressly held that in Maher there was no 

interference with a property r ig h t.N o n e th e le ss , his approach leaves judges room to deal 

with cases where reciprocity does not work out in discrete cases such that individual rights 

are unfairly affected by the operation of a regulatory system. It also provides a means of 

dealing with circumstances where there is no viable exit option for individuals from a 

system of market regulation.

Murray J concluded by stressing the variability of market regulation, saying 

“[cjlearly no economic operator who participates in such a market can legitimately expect 

it to remain in a static or frozen form and must accept the consequences of such inherent 

internal adjustment as governing his or her participation in that market.” '^  ̂Therefore, he 

was of the view that there cannot be individual property rights in specific market 

conditions. Murray J also rejected the contention that the quota-holders could have a

160 qy(3 hapte,- 5  ̂ gj 219-221, for further discussion of reciprocity analysis. 
C f infra, at 174-177.
[2001] 2 IR 139, at 232.
Ibid.
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distinct property right entitling them to sell quota at a “market price”, or a right to control 

how the milk quota scheme was operated:

Property rights generate notions of proprietorship and dominion. In the 
context of this scheme I do not consider that the applicants had a 
proprietary interest in the selling at the particular ‘market price’ which
they seek to rely on To hold otherwise would be to deny the first
respondent his right and duty to exercise his lawful regulatory powers to 
ensure the proper functioning of the system. It would also wrongfully 
attribute to the applicants some proprietorial right to determine how the 
regulatory system in which they have participated, should be operated.

This analysis provides another example of judicial reasoning predicated upon an intuitive 

image of property as control over physical property, particularly insofar as it stresses 

notions of “proprietorship” and “dominion” as central to the idea of property rights. On 

this interpretation, where a right lacks these characteristics it is not likely to be recognised 

as a property right for constitutional purposes, because the holder is not sufficiently in 

control to fit the Court’s image of an “owner.”

In summary, the Supreme Court’s view on the constitutional status of quotas is that 

the holder benefits fortuitously, without independent effort or contribution, from the 

operation of a regulatory system enacted in the public interest, and consequently does not 

have property rights in the quota. The fact that quotas are in reality very economically 

valuable does not make them property rights. An operator in a regulatory system cannot 

have property rights in the terms and conditions of that system, or in the value it generates, 

because control of the system and the interests it produces lies with the State rather than 

the participants in the system.

Planning Permissions
The courts have yet to clarify whether grants of planning permission are property rights. 

The case-law on this issue raises again the conceptual choice highlighted in relation to 

quotas, namely whether regulatory systems should be characterised as restricting prior 

rights or as generating new rights. If planning control is a restriction on a prior right to 

develop one’s land, then a grant of planning permission cannot properly be characterised as 

a new and distinct property right -  it merely restores a “stick” in the original “bundle of 

rights” to the owner. On the other hand, a grant of planning permission can be

Ib id , at 234. Fennelly J agreed with Murray J’s analysis o f  the property rights issue. Ib id , at 265.
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characterised as a grant of a new property right if the obhgation to apply for planning 

permission does not constitute a restriction on property rights.

Both of these approaches -  which will be termed a “restriction conception” of 

planning control and an “enhancement conception” of planning permission respectively -  

can be identified in Irish constitutional property doctrine. However, the courts have failed 

to explicitly address this important interpretative issue. The judicial characterisation of 

planning permission has oscillated over time, as the courts have adopted a largely results 

driven approach. The decisions reflect an evolving social acceptance of the permissibility 

of land-use control and a concurrent diminution in the presumptive control over use that 

judges intuitively identify with ownership.

(a) The “Restriction Conception" o f  Planning Control 

Initially, the courts characterised planning regulation as a far-reaching and novel incursion 

on private property rights, in particular on the right to control the use of one’s property. For 

example, in Frescati Estates v Walker, Henchy J referred to the Local Government 

(Planning and Development) Act, 1963 as a statute “ ...which makes substantial inroads on 

pre-existing rights.” '®̂  Similarly, Finlay P stated in In re Viscount Securities Ltd  that the 

provisions in the 1963 Act allowing for the refusal of planning permission amounted to 

“ .. .an invasion or restriction of the full property rights of an owner of land.” '̂ ®

The consequence of the restriction conception of planning control was that the 

legislation providing for such control was required to be strictly construed by the courts. 

For instance, in The State (FPH Properties SA) v An Bord Pleandla, McCarthy J held that 

the statutory obligation to obtain planning permission had to be interpreted strictly, 

because it was an encroachment on property r i g h t s . S i m i l a r l y  in Keane v An Bord 

Pleandla, Keane J (discussing the 1963 Act) referred to, “ ...the wide-ranging invasions 

effected by the legislation on property rights and the importance of ensuring that such 

radical abridgements of constitutionally guaranteed rights went no further than was 

required by . . . ‘the exigencies of the common good’.” '^^

[1975] IR 177, at 187.
(1978) 112 ILTR 17, at 20. C f Grange Developm ents L td  v Dublin County Council [1986] 1 IR 246, at 

256, Waterford County Council v John A Wood [1999] 1 IR 556, at 561, McDonagh & Sons L td  v Galway 
Corporation, [1995] 1 IR 191, at 202.

[1985] 1 IR 698, at 710. C f In re Viscount Securities L td  (1978) 112 ILTR 17, at 22, M ahon v Butler, 
[1997] 3 IR 369, at 376.

[1998] 2 IL R M  241, at 262.
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The most recent, and strongest, statement of the restriction conception of planning 

control was in the Supreme Court’s decision in Butler v Dublin Corporation}^^ O ’Flaherty 

J said:

...[pjrim a facie, an owner was entitled to use his property in any way he 
thought fit. This was, of course, qualified by rights others might have 
over his land, such as rights of way, the rights of tenants under leases and 
the rights of mortgagees. In addition, at common law, he was not entitled 
to use his land so as to be a nuisance to others. Then administrative law 
was developed, the most notable advance as far as this litigation is 
concerned being the enactment of planning legislation. This has led some 
to believe that a landowner must now hold his or her land for the public 
good. Certainly landowners have to have regard to the common good 
which is a concept that finds expression in the Constitution. But that is 
not to say that they do not retain their entitlements as land owners, 
subject to statute and the common good.’ °̂

He further stated:

...the enactment of planning control did represent a huge encroachment 
on the age-old right to hold private property and the right of people to use 
their property in broadly the same way for the future as they had in the 
past provided it was not a nuisance or, otherwise, in breach of the law.'^'

Keane J agreed, saying, “ ...the 1963 Act represents the most radical abridgement ever 

effected in our law of the rights of private property recognised and protected, not merely
172by the Constitution, but also by the common law.”

On this understanding of the effect of planning control, a grant of planning 

permission restores the right to control the use of private property, rather than conferring 

any new rights on an owner. Consequently, a grant of planning permission is an exemption 

from a legitimate restriction on the exercise of property rights granted by the State in 

accordance with the public interest. Insofar as the requirement to obtain planning 

permission and the conditions set out for determining such applications are held to be a 

permissible restriction on property rights, an individual can have no claim of right to a 

grant of planning permission. However, under the restriction conception, the base-line 

entitlements of a landowner presumptively include the right to control the development and

“’"[1999] 1 IR 565.
Ibid, at 586.
Ibid, at 588.
Ibid, at 59 \.
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use of private property, meaning any legislative incursion on that right must be interpreted 

strictly by the courts.

(b) The “Enhancement Conception’’ o f Planning Permission 

In Pine Valley Developments Ltd v The Minister fo r  the Environment, the Supreme Court 

characterised a grant planning permission as an enhancement of an owner’s property 

r i g h t s . T h e  plaintiffs in Pine Valley purchased property that had an outline grant of 

planning permission for industrial buildings from the M inister for the Environment. The 

price paid reflected the value of the oudine planning permission. However, the permission 

contravened the local area’s development plan, under which the land was zoned for 

agricultural use within a green belt area. The Supreme Court in an earlier decision 

determined that the M inister lacked the power to grant permission in contravention of local 

development plans, and thus the outline permission was i nva l id . Consequen t ly ,  s. 6 of 

the Local Government (Planning and Development) Act 1982 was passed to 

retrospectively validate grants of outline permission, but it excluded Pine Valley’s 

permission, as the council was appealing the High Court’s conditional order of mandamus 

requiring it to consider an application for planning permission within the parameters of the 

outline permission. The plaintiffs initiated proceedings for damages, arguing that their 

property rights had been violated due to the diminution in the value of their land caused by 

the loss of the outline permission.

Finlay CJ held that the grant of oudine permission “ ...w as not intended as any form 

of delimitation or invasion of the rights of the owner of those lands but rather was intended
175as an enlargement and enhancement of those rights.” He treated a grant of permission as 

an addition to an individual’s existing property rights, rather than the restoration of a prior 

right to develop that was restricted by the imposition of development control. However, 

Finlay CJ also referred to grants and refusals of planning permission as external factors 

that could impact on the value of property r i g h t s . H e  said:

The purchase of land for development purposes is manifestly a major 
example of a speculative or risk commercial enterprise. Changes in 
market values or economic forces, changes in decisions of planning

[1987] 1 IR 23, hereafter. Pine Valley.
The State (Pine Valley) v Dublin County Council  [1984] IR 407.
[1987] 1 IR 23, at 31.
Henchy J in his concurring opinion appeared to suggest that the outline planning perm ission itself was a 

property right, or at least was a facet o f  the property rights held by Pine V alley  Ltd over the relevant land. 
Ibid,  at 42. H owever, Finlay CJ’s judgm ent represents the majority position.
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authorities and the rescission of them, and many other factors, indeed, 
may make the land more or less valuable in the hands of its purchasers.'^’

Since the obligation to apply for planning permission is a permissible restriction on 

property rights, the expected value and security of investments in land for development 

purposes is not constitutionally protected. As a result, the Court found there had been no 

“unjust attack” on private property rights.

In his analysis, Finlay CJ on the one hand regarded grants of planning permission 

as enhancing an owner’s property rights by adding a new “stick” to his “bundle of rights”, 

and on the other hand he treated planning decisions as an external factor impacting on the 

value of property. Accordingly, his ostensible adoption of a new “enhancement” 

conception of planning permission was clouded by his reasoning.’’  ̂As already noted, the 

protection of wealth and property in law is not co-extensive, and the mere fact that a grant 

of planning permission enhances land values does not necessarily mean it enhances 

property rights. Finlay CJ appeared to conflate these two considerations in Pine Valley.

(c) The Current Supreme Court Position on Planning Permission 

The Supreme Court most recently considered the constitutional status of grants of planning 

permission in Re Article 26 and Part V o f  the Planning and Development Bill, 7999.'’  ̂

Unfortunately, its analysis on this point is internally inconsistent and results driven, and 

fails to clarify the status of planning permissions. The reference concerned provisions of 

the Bill that allowed local authorities to require owners who wanted to develop residential 

land to cede up to 20 per cent of the land, or serviced units or built properties developed on 

the land, for social and affordable housing. This requirement would be imposed as a 

condition of the grant of planning permission. Compensation was payable for the acquired 

land at existing use value, which was the value of the land presuming no non-exempted 

development would ever be permitted on it {ie excluding the value of the residential zoning 

and the grant of planning permission.) SignificanUy, the Bill allowed those who 

purchased land prior to the date of publication of the Bill to recover market-value

Ibid, at 37. Lardner J adopted a very similar approach, ibid, at 45-46.
Another decision consistent with the “enhancement” conception is Electricity Supply Board  v Cork 

County Council, where Finnegan J held that since the plaintiff had been granted planning permission, it had a 
vested right and was entitled to the protection of the rules o f natural justice where the council proposed to 
revoke that grant of permission. 28 June 2000 (HC).
™ [2000] 2 IR 321, hereafter, the Planning and Development Bill case.

Ibid, at 325. On “existing use value”, c f  Cork County Council v Shackleton [2007] lEHC 241.
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compensation where their land was compulsorily acquired for social and affordable 

housing.

In upholding the Bill, the Court acknowledged that it restricted the exercise by a
181landowner of his property rights. However, it referred to “special considerations” arising

in relation to restrictions on land-use under planning legislation that qualified the right to
182compensation. The Court held:

Every person who acquires or inherits land takes it subject to any 
restrictions which the general law of planning imposes on the use of the 
property in the public interest. Inevitably, the fact that permission for a 
particular type of development may not be available for the land will, in 
certain circumstances, depreciate the value in the open market of that 
land. Conversely, where the person obtains a permission for a particular 
development the value of the land in the open market may be 
enhanced.

The meaning of the “general law of planning” in this passage is unclear. Given that the 

Court acknowledged that the use of planning law to achieve housing goals was “radical”, 

and the fact that it applied only to a discrete group of individuals. Part V arguably 

contained provisions that went beyond any “general” or “ordinary” law of planning. The 

Court’s analysis reflects an understanding of planning control as a restriction on the use of 

property, but one which is generally constitutionally permissible and must be accepted by 

all o w n e r s . W h i l e  the decisions made in respect of a piece of land within the planning 

system affect its value, the system itself is conceived of as a permissible restriction on 

property rights. Moreover, it is a well-established restriction that owners have substantial 

notice of, and thus forms the backdrop against which investments must now be made and 

expectations of value formed.

In purported support of this analysis, the Court relied on its statement in Pine 

Valley that a grant of planning permission enlarged and enhanced property rights, and that 

changes in planning decisions could make land less valuable, without distinguishing 

between an enlargement of an owner’s property rights and an enhancement of the value of

[2000] 2 IR 321, at 349.
Ibid, at 352.
Ibid, at 353.
H ow ever, the Suprem e Court cannot be taken here to have held that all possible future changes to 

planning control are immune from constitutional challenge, or are necessarily constitutional -  w hile such 
leg islative  provisions are undoubtedly presumed to be constitutional, it remains open to an owner to 
challenge a planning control as an unconstitutional interference with his property rights, although the courts 
tend to defer to the legislature in this context, see eg C entral D ublin D evelopm en t A ssocia tion  (1975) 109 
ILTR 69 and Clinton v An B ord  P leandla  [2005] lEHC 84, [2007] 4  IR 701,
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those rights. Consequently, it appeared to adopt with approval the “enhancement 

conception” of planning permission, while at the same time emphasising the impact of 

planning permission on land values.

On this basis, Oran Doyle suggests that the Court characterised a grant of planning 

permission as a distinct property right. He argues that the Court applied the proportionality 

test to consider whether the loss of economic value caused by the legislation was 

justified.'*^ However, Doyle’s analysis neglects the fact that the question at issue in the 

Planning Bill case was not the proportionality of a restriction on any alleged property right 

in a grant of planning permission. Rather, it was a question of the proportionality of a 

measure providing for the compulsory acquisition of land at less than market-value 

compensation. The economic value contributed to affected land by a grant of planning 

permission was relevant to the Court’s decision on whether existing-use value 

compensation was proportionate. Therefore, the mere fact that planning permission was 

considered in assessing the legitimacy of Part V does not mean that the Court regarded 

such permission as a property right in itself. Rather, as Donal O ’Donnell notes, the 

decision of the Court to uphold the Bill is attributable to the more sophisticated approach it 

adopted on the concept of market-value, which took account of the impact of regulation on 

land values and recognised the legitimacy of claw-backs of the added-value created by 

such reg u la tio n .N o n e th e le ss , because of the Court’s ostensible approval of Pine Valley, 

its decision does not come squarely within either the “restriction conception” or the 

“enhancement conception”, but rather stands as an example of a case where the Court 

employed a variety of interpretative moves in an incoherent manner to reach its desired 

conclusion, namely upholding legislation that it viewed as serving a worthy public purpose.

The Supreme Court also referred to the decision of the US Supreme Court in 

United States v Fuller, which it said was authority for the view that where the government 

undertook the compulsory acquisition of certain lands, it did not have to take into account 

the value of that land that was attributable to the existence of grazing permits on other 

lands. This conclusion in and of itself is unsurprising -  it seems fair that permits that 

benefit different lands are not relevant from the government’s perspective in valuing 

another piece of land. However, Rehnquist CJ articulated a broader proposition in Fuller,

Oran Doyle, Constitutional Law: Text, Cases and M aterials (Clarus Press, 2008), at 143.
Donal O’Donnell, “Property Rights in the Irish Constitution: Rights for Rich People, or a Pillar of Free 

Society?” in Eoin Carolan and Oran D oyle eds. The Irish Constitution -  Governance and Values (Thompson 
Roundhall, 2009) 412, at 425.

(1972) 409 US 488, cited at [2000] 2 IR 321, at 353.



saying “ ...the Government as condemnor may not be required to compensate a condemnee
188for elements o f value that the Government has created...”. The Court in the Planning 

and Developm ent Bill case simply noted this view without expressly approving it or 

disapproving it, and without engaging with the particular facts that were involved in Fuller. 

Nonetheless, it suggests that the Court may be inclined to exclude all value created by 

regulation from assessments o f compensation for either restrictions on property rights or 

expropriation of such rights, which in turn indicates a conception o f such benefits as 

privileges rather than rights.'*^ The Court concluded that the Bill required an owner “to 

cede some part of the enhanced value o f the land deriving both from its zoning for 

residential purposes and the grant o f permission in order to meet what is considered by the 

Oireachtas to be a desirable social objective”, which it regarded as c o n s t i t u t i o n a l . A s  

Murphy J put it more recendy in C ooper  v Cork City Council, “[t]he enhancement value 

following from a grant o f planning permission may, indeed, be lessened by the imposition 

of conditions.” '̂ '

Subsequent to the Planning and Developm ent Bill case, Hardiman J in Ashbourne 

Holdings endorsed a strict interpretation o f provisions in the Planning and Development 

Act 2000 allowing conditions to be imposed on planning permission. Hardiman J 

expressly stated that he did not need to consider any issue concerning property rights to 

decide the case, which turned entirely on an issue o f vires. Nonetheless, he was clearly 

reluctant to allow whole-sale “claw-backs” o f value upon grants o f planning permission

(1972) 409 US 488, at 492, cited at [2000] 2 IR 321, at 353.
Ailbhe O ’Neill is critical o f the C ourt’s reliance on Fuller. She argues, “ [t]o say that “what the State 

giveth, the State may take aw ay”, is to ignore the potential abuses to which such a principle may give rise.” 
Ailbhe O ’Neill, “Property Rights and the Pow er o f Em inent D omain”, in Eoin Carolan and Oran Doyle eds. 
The Irish Constitution: Governance and Values (Thomson Roundhall, 2008) 431, at 440.

[2000] 2 IR 321, at 354. Keane C J’s reasoning in this regard was raised by counsel in H anrahan Fanns 
Ltd  V Environm ental Protection Agency & Ors. Smyth J referred to counsel’s submissions on the issue of 
constitutionality as “cogent and com pelling,” and restated his argum ent as follows; “ [wjhen the State or a 
state body enhances the value o f property rights of a person by granting a licence or perm it to carry out 
certain activities, it is entitled to impose conditions regulating the activities even if the effect of these mean 
that the person does not obtain the full increase in value consequent upon the grant o f the licence or perm it.” 
[2006] 1 ILRM 275, at 281. Keane J in the High Court in the earlier case o f Carrigaline Community 
Television Broadcasting Co L td  v M inister fo r  Transport noted that charges are usually levied for licences, 
because otherwise taxpayers would have to foot the bill for regulatory schem es that create opportunities for 
profit for licence-holders. [1997] 1 ILRM 241, at 290.

In support of this position, M urphy J referred to the decision in o f the Suprem e Court in Pine Valley that a 
grant of outline planning permission was an enlargem ent and enhancem ent of property rights as opposed to a 
delimitation or invasion of the rights o f property owners. [2006] lEH C 353.

[2003] 2 IR 114, at 120,
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based on value-enhancement reasoning, at least where such claw-backs were not expressly 

statutorily authorised.

The case concerned the legality of public access conditions imposed on a grant of 

retention permission for a golf course on the Old Head of Kinsale. The respondent argued 

that such conditions could be imposed under its general power to place conditions on 

grants of planning permission in the interests of proper planning and sustainable 

development, under s. 26 (1) of the Local Government (Planning and Development) Act, 

1963. Rejecting this argument, Hardiman J approved of Yvonne Scannell’s view that the 

power to impose conditions on planning permission could not be a carte blanche for 

clawing back the value accruing to a property owner as a result of a grant of planning 

p e r m i s s i o n . H e  concluded that the access conditions imposed by the planning authorities 

were void and ultra vires their statutory powers. To that extent, the decision does not 

conflict with the Planning and Development Bill case, which upheld the constitutionality 

of claw-back conditions that were clearly permitted in law. However, Hardiman J ’s 

judgment indicates that the provisions of the planning code are to be strictly construed, and 

in that respect is consistent with the “restriction conception” of planning control.

Nonetheless, the understanding of the per se permissibility of planning control set 

out in the Planning Bill case seems likely to dominate in future cases. In a jurisdiction 

where planning control has been in place since 1963, it is not surprising for an owner to 

find his right to develop his property is dependent on obtaining permission through a 

regulatory system driven by considerations of the public interest. Owners’ legitimate 

expectations as to the use of their property must now take account of the planning code -  it 

is no longer realistic to suggest that individuals invest in land on the understanding that 

they will be able to develop it as they see fit. The pervasiveness, generality, and established 

legitimacy of planning control renders it a “special case,” such that compensation is not 

required for all losses suffered by individuals as a result of its prospective operation. While 

planning control cannot be immune from constitutional challenge, it appears that it will be 

difficult to succeed in establishing an “unjust attack” on property rights based on such 

measures. Thus understood, the approach of the Court involves what Frank Michelman 

terms “ ...a  jurisprudence of adaptive and evolving principles including expansive 

principles of public trust and social responsibility,” according to which the entitlements of

Ibid, at 123.
Ibid, at 137, citing Y vonne Scannell, E nvironm ental and P lanning L aw  in Ireland  (Round H all Press, 

1995) at 205-6.
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owners are not fixed, but rather are shaped by social, cultural, and economic 

developments.'^^

Interestingly, the same formal analysis that has been applied to planning 

permissions (ie their characterisation as discrete powers created and distributed in the 

public interest) can be applied to the system of fee simple landownership, which restricted 

prior freedoms and created valuable powers for individuals. However, as has been seen in 

this Chapter, those powers are not generally understood as by-products of a regulatory 

system held subject to the public interest, but rather are strongly protected. Private law 

rights over land fit the courts’ intuitive image of property more closely than public law 

entitlements such as grants of planning permission, and the element of State-action 

involved in the system of fee simple landownership does not prompt the same degree of 

judicial caution. The two central points of distinction identified in the discussion 

concerning quotas may explain why this is the case. First, the acquisition of interests in 

land will in most cases involve independent effort or contribution on the part of some 

individual, although the value of the acquired interest is undoubtedly increased by the fact 

that it is recognised and enforced by the State. Second, the basic function of the system of 

fee simple landownership is primarily understood as being the protection of private wealth. 

While the system is undoubtedly protected in the public interest, the public interest is 

served through the efficiency and co-ordination benefits that accrue through private action 

in the fee simple ownership system.

Welfare Benefits
The Irish courts do not regard vested welfare entitlements as constitutionally protected 

property rights. In Minister fo r  Social, Community and Family Affairs v Scanlon, the 

applicant argued that he had a property right allowing him to retain disability benefits he 

had received, and furthermore, to receive benefits under statutory terms whereby he could 

not be liable for repayment if he was subsequendy found to have been inehgible for 

received b e n e f its .F e n n e lly  J characterised the benefit as a statutory entitlement, receipt

Frank M ichelm an, “Property, Federalism and Jurisprudence: A Com m ent on Lucas  and Judicial 
Conservatism ” (1993) 35 Wm & M  L R ev  301, at 317. He notes as an exam ple o f  this approach the view  that 
“ [o]ur law  makes allowance for the fact that what appears to one age to be innocent use o f one’s own  
property m ay som etim es justifiably com e to appear to a successor age to be an unreasonable encroachment 
on the property-based interests o f  others or o f  the public at large,” Ibid, at 316.

[2001] 1 IR 64, at 86-87. The applicant was arguing that a statutory provision the effect o f  which was to 
require the repayment o f  received benefits should not be held to have retrospective effect, because to do so  
w ould cause the legislation to deprive him o f  a property right.
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of which was always subject to a deciding officer concluding that it should be paid to an 

individual. He held:

[t]he bar on recovery contains at most a statutory concession that money 
already paid should not be recoverable at the suit of the plaintiff even 
though it has been established through the applicable statutory machinery 
that it had been wrongly paid in the first place. I cannot identify any 
constitutional right to retain the benefit of a concession of that sort. The 
right to receive benefit in the first place or retain benefit wrongly paid 
derive from the statute and do not partake of the nature of a property 
rig h t.''’

The benefits were created by statute and were subject to alteration by the legislature, 

meaning that a recipient could have no security in the terms of the statutory scheme at any 

given time, much in the same way that quota-holders were held to have no entitlement to 

have specific market conditions that were profitable for them preserved.

Interests Recognised as both Personal and Property Rights
The courts have identified dual protection for some rights, as both property rights and

personal rights guaranteed by the Constitution. They have generally failed to analyse the 

consequences of this classification, tending instead to equate the constitutional protection 

afforded to both kinds of right.

The Right to Litigate Specific Causes of Action
The courts have oscillated between classifying the right to litigate specific causes of action 

as a property right and as an unenumerated personal right. The position now reached is that 

rights of action are both property rights and personal rights.

In O ’Brien v Keogh, O Dalaigh CJ said that counsel for the Attorney General in 

that case had correctly conceded that the right to htigate claims was a personal right within 

the meaning of Article 40 of the Constitution. However, the Chief Justice also 

considered whether the State had defended and vindicated property rights in the impugned 

provision of the Statute of Limitations Act, 1957, suggesting that he also regarded rights of 

action as property rights. Subsequently Walsh J in O ’Brien v Manufacturing 

Engineering Company Ltd  expressly held that the cause of action at common law for

Ibid, at 87.
[1972] IR 144, at 155. 
Ibid, at 156.
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personal injuries caused by negligence was a property right protected by Article 40.3.2°, as 

well as a personal right.^°°

Despite Walsh J’s decision in the latter case, in Moynihan v Greensmyth, 

O ’Higgins CJ held that the two O ’Brien decisions assumed, but did not decide, that causes 

of action in respect o f particular claims were property rights under the Constitution. 

O ’Higgins CJ suggested that insofar as they classified causes o f action as property rights, 

they were in tension with the earlier decisions in Foley v Irish Land Commission  and 

Southern Industrial Trust, because the reasoning in those cases suggested that Article 

40.3.2° did not confer rights over particular items o f property, but rather was limited to the 

general rights to own, transfer and bequeath property stated in Article 43.^°^ In the 

circumstances of the case, he held that he did not need to decide the issue, although he 

reserved the Court’s position on whether O ’Brien v Keogh  had been correctly decided.^*^^

Subsequently Finlay CJ in Tuohy v Courtney held that a right o f action was an 

unenumerated personal right protected by Article 40.3.1°.^*’“* He held that neither counsel 

had been able to demonstrate any “material difference” in the protection that rights of 

action would receive under the Constitution depending on whether they were treated as 

property rights or unenumerated personal rights or both.“°̂  He concluded that no such 

difference existed on the particular facts, and that therefore no judgment was required on 

the nature o f rights of action. In M aher v M inister fo r  Agriculture, Keane CJ referred to 

choses-in-action as a “well accepted species of property under our law.” “°̂  However,

W alsh J said he was not to be taicen as saying that the State could never abolish a comm on-law  right of 
action, but so long as such a right o f action existed, it constituted a property right protected by Article 
40.3.2°. [1973] IR 334, at 366-367.

[1977] 1 IR 55, at 70.
Ibid, at 70-71. In Brady v D onegal County Council [1989] ILRM  282, the Attorney General in the High 

Court conceded that the right to challenge a planning decision was a property right within the meaning of the 
Constitution, and Costello J decided the case on that basis. In Dillane v A ttorney General, H enchy J held that 
the right to apply for costs in that case was not a property right. He reasoned that since the Courts of Justice 
Act, 1924 reserved the question o f costs for the Rules Comm ittee, the decision of the Comm ittee that the 
plaintiff was ineligible for costs in this case, “ ...put those costs outside the realm o f his property rights.” 
[1980] ILRM  167, at 169-170.
“̂ [1977] 1 IR 55, at 71.

[1994] 3 IR 1, at 45, hereafter Tuohy.
Ibid, at 46.
[2002] 2 IR 139, at 186. In the High Court in Orange v Revenue Commissioners, G eoghegan J treated the 

right of a solicitor to a debt owed to him by the M inister for Justice as a chose in action that was protected as 
private property under the Constitution. [1995] 1 IR 517, at 521 and 524. In Child v Wicklow County Council 
[1995] 2 IR 447, at 451, Costello P rejected an argum ent for the retrospective application of the time limits 
for bringing challenges by judicial review to planning decisions, introduced in s. 82 (3) (B) of Local 
Governm ent (Planning and Developm ent Act, 1963), because it would deprive individuals o f their 
proprietary rights or constitutional rights to challenge a decision by applying to court.
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oscillation on this point persisted in White v Dublin City Council}^^ Denham J held that 

because it was accepted by both sides that the right of action in question was a personal 

right, there was no need to consider the claim that the right of action was also a property 

right. Notably, she stated that Tuohy held there was no material difference in the 

protection that would be afforded to rights of action as personal rights or property rights, 

and she said the same principle applied in White. This differs from Finlay C J’s conclusion 

in Tuohy that there was no material difference in protection on the facts, and treats the 

equation of the protection afforded by unenumerated personal rights and property rights 

initiated in Tuohy as a general principle in relation to rights of action.

This move to collapse the distinction between unenumerated personal rights and

property rights in relation to rights of action tends to marginalise the significance of Article

43 of the Constitution, which sets out important guidance on the scope of the State’s

regulatory power over property rights, particularly insofar as it prescribes “the principles of

social justice” as the key reference point for the exercise of that power. The harmonious

reading of Articles 40.3.2° and 43 advocated by the courts and considered in the previous

Chapter means that if a right is a property right as opposed to another kind of personal

right, the delimiting principles set out in Article 43 will inform the concept of “unjust

attack.” Therefore, whether the right to litigate is treated as a property right or a personal

right may in fact make a difference to judicial analysis and to results in individual cases.

Whether it will depends on the extent to which the courts follow and develop decisions

such as Shirley v AO Gonnan and the Health Bill case, which treated “the principles of

social justice” and “the exigencies of the common good” as concepts with distinct
10meanmgs in constitutional property rights adjudication."

The status of rights of action most recently arose in the Health Bill case?^^ The 

case concerned an attempt by the government to retrospectively validate the imposition of 

charges for the provision of nursing home care in cases where the care ought legally to 

have been provided free of charge. The Bill provided that except in cases where recovery 

proceedings had already been commenced prior to the introduction of the bill, the charges

[2004] 1 IR 545.
Ibid. at 567.
Ibid.
Shirley v AO Gorman [2006] lEHC 27, the Health Bill case [2005] 1 IR 105 (hereafter, the Health Bill 

case). C/Chapter 3, at 110-113.
[2005] 1 IR 105.
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were to be deemed to have always been lawful.^'^ The Supreme Court held that rights of

action to recover such wrongfully paid charges were “a species of personal property known
0 1 ^as a chose in action.” This right of action was assignable and formed part of the estate of 

a deceased p e r s o n . T h e  Court also acknowledged that the right to litigate such a claim 

was a personal right, and it suggested the distinction between personal and property rights
^15might not be material in this context.* It noted the argument to this effect in Tuahy and in 

White and suggested:

Implicit in the statement that there would be no material difference in the 
constitutional protection provided is the assumption that the Oireachtas 
may have been involved in deciding whether the principles of social 
justice required the regulation of the exercise of the property rights in 
question and whether their delimitation was therefore justified by the 
exigencies of the common good.^'*

The protection afforded to rights of action by recognition as either property rights or 

personal rights could be regarded as the same if the legislature had taken the concepts set 

out in Article 43.2 into account in drawing up the legislation in question -  the “added value” 

of Article 43 as compared with Article 40.3 in respect of property rights would then have 

been effective, albeit not through judicial review.

However, the presumption of constitutionality always requires a reviewing court to 

assume that the legislature acted in accordance with the common good and the principles 

of social justice in restricting property rights, and so the Court’s reasoning does not resolve 

the debate about the difference between the two sources of protection for rights of action. 

Nonetheless, the position now is clearly that causes of action are protected as property
217rights under the Constitution, and are also recognised as unenumerated personal rights.

Interestingly, none of the decisions on this issue addressed the merits or demerits of 

regarding rights of action as property rights. Given their indefinite and intangible nature, 

one might have expected the courts to mount some specific justification for why they 

should be regarded as property rights. Rights of action do not give an individual an

Section 1 amended s. 53 o f the Health Act 1970 s ( l) (b )  by inserting sub-s. 5: “ [s]ubject to subsection (6), 
it is hereby declared that the im position and paym ent o f  a relevant charge is, and always has been, law ful.”

[2005] 1 IR 105, at 178.
Ibid, at 202.
Ibid, at 182.
Ibid, at 200.
In K earns  v M cCann F itzgera ld  [2008] lEHC 85, Peart J held that the right o f  beneficiaries under the w ill 

to sue solicitors in negligence was not a right to property. In O ’Brien v The P ersonal In juries A ssessm en t 
B oard, Denham  J referred to “ ...th e  applicant’s right o f  property in her personal injuries action.” [2009] 3 IR 
243, at 260.
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entitlement to any particular resource or value, but rather taken at their height are 

contingent rights of undefined economic value -  a plaintiff may or may not win, and may 

or may not receive an undetermined quantum of damages. However, the disaggregated 

“bundle of rights” conception of ownership adopted in Central Dublin Development 

Association means that property rights concern relations between individuals, rather than 

relations between individuals and things. On this understanding, rights of action can be 

more readily conceived of as property rights. They create a claim for the holder against 

another individual to a remedy in the event that the holder satisfies a court on the requisite 

proofs. In addition, rights of action perform the important function of providing a platform 

for an individual to seek redress for an alleged wrong, and consequendy are important to 

an individual’s independence and dignity as a person even where no economic value is 

involved. Their recognition as property rights is consistent with the courts’ stated 

commitment to private property as something essential to individual humanity and to the 

democratic system.^'*

The Right to Earn a Livelihood
A recurring question in constitutional property doctrine is whether the right to earn a 

livelihood is protected under the Constitution as a personal right or a property right, or both. 

As in relation to rights of action, the courts have oscillated between these views over time. 

The judicial tendency is to treat the right to earn a livelihood as a heavily qualified 

personal right that is susceptible to significant limitation in the public interest.

The issue of the right to work first arose in Brendan Dunne Ltd v Fitzpatrick, where 

Budd J characterised it as a property right. He referred to the provisions of the 

Constitution guaranteeing both private ownership and personal rights, and said:

[t]he Articles of the Constitution to which I have referred seem to me to 
preserve amongst other rights those of the employer and worker 
respectively to deal with and dispose of their property and labour as they 
will without interference unless such interference be made legitimate by 
law.̂ «̂

See the Health Bill case  [2005] 1 IR 105, at 201-202. 
[1958] 1 IR 29.
Ibid, at 34.
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However, subsequently in Murphy v Stewart, the Supreme Court classified the right to 

work as an unspecified personal right protected by the Constitution.^^’

In Moran v Attorney General, Doyle J referred to the right to earn a livelihood as 

both a property right and a personal right protected by Article 40.3.^^^ Similarly, in Cafolla 

V O ’Malley, Costello J recognised the right to earn a livelihood as both an unenumerated 

personal right protected by Article 40.3.1°, and as a right of ownership protected by Article 

40.3.2°.^*^ On this basis he held that the case should be determined by reference to both 

sections of Article 40.3, which he felt conferred the same protection on the right to earn a 

livelihood regardless of its classification.^^"’ Accordingly, as in the case of rights of action, 

some judges have chosen to collapse the distinction between property rights and 

unenumerated personal rights.

The courts have not adopted a consistent position on the source of constitutional 

protection for the right to earn a livelihood. For instance, the High Court in many cases 

dealt with the right to earn a livelihood solely as an unenumerated personal right.^^^ Most 

notably, in Attorney General v Paperlink, Costello J held that the right to earn a livelihood 

was a personal right protected under Article 40.3.1° rather than a property right. However, 

he felt the matter was essentially irrelevant as there was “ ...no  difference in the protection 

afforded to the unspecified rights referred to in Article 40.3.1° to the protection granted to 

the specified rights referred to in Article 40.3.2°.”^̂ ’ He outlined the heavily qualified 

nature of the constitutional right to earn a livelihood:

[1973] 1 IR 97, at 117. Kenny J in the earlier case o f M urtagh P ro p ertie s  L td  v C leary  [1972] 1 IR 330, at 
336, had identified an equal right for all citizens to the right to earn a livelihood, by drawing on Article 45 in 
interpreting Article 40 .3 .1°. M urphy v S tew art was approved by Finlay P in R odgers  v Irish T ransport and  
G enera l W orkers' Union  [1978] ILRM 51, at 61, and by C ostello  J in A ttorney G eneral v P aperlink  [1984] 
ILRM 373, at 384-385.

[1976] 1 IR 400 , at 403. C f R odgers v Irish Transport and G enera l W orkers’ Union  [1978] ILRM 51.
[1985] IR 486, at 493.
On appeal, the Supreme Court decided the case on the basis that the right to earn a livelihood through 

iproductive use o f one’s property was a property right protected by the Constitution. Ibid, at 497.
The Supreme Court in H and  v Dublin C orporation  held that the right to earn a livelihood  was a personal 

right protected by Article 40 .3 .1° and assum ed it was a property right protected by Article 40 .3 .2°. [1991] 1 
IR 409 , at 419.

See eg Shanley  v G alw ay C orporation  [1995] 1 IR 396, P arson s  v K avanagh  [1990] ILRM 560, M oyne  v 
The L ondonderry  P o rt an d  H arbour C om m issioners  [1986] 1 IR 299, Scally  v M in ister f o r  the E nvironm ent 
[1996] 1 IR 367 (In Scally, Lardner J recognised the right to earn a livelihood as an unenumerated personal 
right, but stated that plaintiffs had not established an unjust attack on their property rights. Ibid, at 379). In 
O range  v The Revenue C om m issioners  [1995] 1 IR 51, G eoghegan J distinguished betw een arguments based 
on the right to earn a livelihood and arguments based on the right to private property. In M .M .D.S. Television  
L td  V South E ast Com m unity D eflec tor A ssocia tion  Ltd, Carroll J proceeded on the basis that the right to earn 
a livelihood  was a property right. (8 April 1997) (HC), at 3.

[1984] 1 ILRM 373, at 384.
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It seems to me to be inaccurate and potentially confusing to state without 
qualification that each citizen has the constitutional right to carry on the 
occupation in which he is actually earning his living. The defendants like 
all citizens have a constitutional right to earn a living...Their freedom to 
exercise this constitutional right is not an absolute one, however, and it 
may be subject to legitimate legal restraints.

This view of the limits of the right to earn a livelihood was adopted in Shanley v Galway 

Corporation, where McCracken J stressed,

While the Constitution, by implication, and as an unspecified personal 
right, provides that the State shall "as best it may" protect the plaintiffs 
right to earn a livelihood as a personal right, it does not impose a positive 
duty either on the State or on any body such as a local authority to which 
the State may have delegated powers, to provide a livelihood for the 
plaintiff.

More recently, McKechnie J in Neurendale Ltd v Dublin City Council held that the 

right to earn a livelihood was not a right to earn a livelihood through any particular

function or task, but rather simply a right not to be prevented from earning a livelihood by
230the State. Similarly in Dellway Investment Ltd  v National Asset Management Agency, 

the High Court held:

...the right to earn one’s living is not an absolute right. The State is, in 
principle, and subject to the limits of what may be constitutionally 
permissible, entitled to regulate, in the public interest, all areas of 
economic activity. The right to earn a livelihood is not a right to earn that 
livelihood free from appropriate regulatory interference.^^'

In yet other cases, the court simply identified the right to work or earn a livelihood
^32as a constitutional right, without identifying its locus at all.* In Cox, Finlay CJ treated the 

right to earn a hvelihood as an unenumerated personal right, but characterised rights

Ibid, at 384.
[1995] 1 IR 396, at 407. M cCracken J held that the refusal o f the corporation to grant licences for the sale 

o f food in certain areas o f the city was not an unjust attack on the right to earn a livelihood, but rather was 
sim ply a condition im posed for the com m on good. Ibid, at 405-406 . H ow ever, the right to earn a livelihood  
can be protected robustly by the courts. For instance, in P arson s  v K avanagh, O ’Hanlon J held “ ...th e  
constitutional right to earn on e’s livelihood  by any lawful m eans carries w ith it the entitlem ent to be 
protected against any unlawful activity on the part o f another person or persons w hich m aterially impairs or 
infringes that right.” [1990] ILRM 560, at 566. C f L ovett v G ogan  [1995] 3 IR 132, at 142.

[2009] lEH C 588, at [193].
[2010] lEH C 356, at [7.19].
See eg Yeates v M inister f o r  P osts an d  Telegraphs [1978] ILRM 22, G rea tly  v The M in ister f o r  E ducation  

(No. 2) [1999] 1 IR 1, B row ne  v A ttorney G eneral [1991] 2 IR 58. Sim ilarly in O ’N eill v M inister f o r  
A gricu lture  [1998] 1 IR 539, the judges in the Supreme Court referred to both property rights and the right to 
work in considering regulations that restricted the granting o f  licences for artificial insem ination o f  anim als. 
They did not clarify the constitutional source o f these rights.
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flowing from employment as property rights. The Supreme Court in the Employment 

Equality Bill case initially followed the approach adopted in However, later in its

judgment, it assessed the constitutionality of what it characterised as a delimitation of the 

exercise of the right to carry on a business and earn a livelihood by reference to the 

delimiting concepts set out in Article 43.2, thereby proceeding on the basis that the right to 

earn a livelihood was a property right."^"^

The issue appears to have been clarified by the Supreme Court in Casey v Minister 

fo r  the Arts, where it held that the right to earn a living was an unspecified right protected 

by Article 40.3.1°, which extended to “ ...the right of every citizen to earn his or her hving 

from any lawful vocation, trade, business or profession,” and was not absolute. 

Accordingly, it appears that the right to earn a livelihood is now regarded as an 

unenumerated personal right rather than a property right. However, rights flowing from 

specific employment are likely to continue to be regarded as property rights, due to the 

constitutional status of contractual rights.

The Constitutional Meaning o f Property Rights -  Conclusions
The discussion in this part of this Chapter has illustrated how the judicial willingness to

recognise an interest as a private property right protected by the Constitution diminishes as 

one moves further from the paradigm image of property as ownership of physical property 

held by the courts. Where regulatory control creates economic value, the courts are 

particularly reluctant to recognise the individual interest in that value as private property. 

The lines drawn in the doctrine between protected and unprotected valuable interests have 

not been coherently justified. Rather, the courts have been influenced by an image of 

property as a right earned through individual effort and protected by law when they have 

decided how to classify rights and entitlements that holders claim are property. The pattern 

of decisions demonstrates the existence of an unarticulated spectrum or hierarchy within 

the institution of private ownership, with some forms of property protected more strongly 

than others.

[1997] 2 IR 321, at 342.
Ibid, at 366-367.
[2004] 1 IR 402, at 419. The Court held that the right could not guarantee an individual access to property 

owned by a third party for business purposes. Ibid, at 420. Casey was applied by de V alera J in Lough Swilly 
Shellfish Growers Co-Operative Society Ltd v Bradley (29 June, 2010) (HC), and by M cKechnie J in 
O ’Sullivan v Departm ent o f  the Environm ent [2010] lEHC 376 at [61], In the latter case, M cKechnie J stated 
that the right to earn a livelihood was protected by Article 40.3.1°. Ibid, at [60].

C f supra, at 128-130.
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Part III - Legitimate Expectations and Interests Derived from 
Statutory Protections and Regulatory Systems
In a number of cases concerning the constitutional status of statutory rights and 

entitlements, the courts have also considered whether a plaintiff had a legitimate 

expectation that a statutory scheme would not be altered to his detriment. For instance, in 

Hempenstall, the plaintiffs argued that they had a legitimate expectation that the 

moratorium on new hackney licences would be maintained indefinitely, on the basis of 

representations made to them by the relevant government Minister. Costello J rejected this 

argument, noting “[i]t seems to me that the law should not trammel the exercise by a 

Minister of his statutory functions even if, in the light of new information and advice, he
237exercises them in a manner contrary to an earlier statement of intent.” Clarke J relied on 

Hempenstall on this point in Lett & Co Ltd v Wexford Borough Corporation to rule out a 

right to security of investment in regulatory contexts.^^^ He held:

All investment is open to some risk including a risk that its value will be 
affected by subsequent regulatory developments and changes in policy.
The fact of that investment, of itself, could not, without more, give rise to 
a legitimate expectation that compensation would be paid in respect of 
any measures which might affect the value of the investment.^^^

Similarly, the applicants in Gorman tried to rely on the doctrine of legitimate 

expectations to require the legislature to gradually increase the number of taxi plates issued 

over time.''^° They pointed to the fact that the authorities made taxi plates transferable in 

the first place and acquiesced in the growth of a secondary market in plates, as well as to 

assurances allegedly given by the Taoiseach to the Dublin Taxi Forum concerning the 

future of the industry.^'*' Carney J rejected their argument:

A person or group of persons who have benefitted from a previous policy 
can legitimately make representations as to why the policy should not be 
changed. They cannot, however, legitimately expect to fetter the body’s 
statutory discretion to adopt a new policy in the public interest, as it is 
the public interest and not the private rights incidentally created that the 
public body must seek to vindicate.

[1994] 2 IR 20, at 32.
[2007] lEHC 195.

at[4.16].
[2001] 2 IR 414.
Ibid, at 440.
Ibid, at 441-442.
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This statement reflects a basic premise also identifiable in constitutional property doctrine 

on licences, quotas and permissions -  where a regulatory system creates a valuable 

entitlement as a means of realising the public interest, that purpose determines the scope of 

permissible adjustments to the system. Under the doctrine of legitimate expectations, 

where a representation has been made to a definable group of participants as to how a 

scheme or system will operate, they cannot prevent changes that are necessary in light of 

the aims of the system, but they may be entitled to procedural protections, such as a right 

to be heard and a right to fair notice in respect of changes.^^^ For instance, Clarke J said in 

Glenkerrin Homes v Dun Laoghaire Rathdown County Council that while legitimate 

expectations could not extend to preventing policy changes even in respect of long

standing practices,

...where third parties reasonably arrange their affairs by reference to 
such a practice it seems to me that such third parties are entitled to rely 
upon an expectation that the practice will not be changed without 
reasonable notice being given. The notice that would be required is such 
as would reasonably allow those who have conducted their affairs in 
accordance with the practice to consider and implement an alternative 
means for dealing with the issues arising.''*"'

The courts have recognised that a legitimate expectation can give rise to a 

substantive entitlement to a benefit, rather than simply to a procedural entitlement to notice, 

albeit subject to the public interest.''*^ A useful example of this approach is the decision in 

Curran v The Minister fo r  Education and Science, which concerned the abolition of an 

early retirement scheme for teachers for the school year 2008/2009.^“*̂  The Department 

indicated in a circular that the scheme would operate for that year, but the Minister for 

Finance subsequently announced in his budget speech that it was being withdrawn. Dunne 

J held that the doctrine of legitimate expectations could be relied upon by teachers who

The basis for estabHshing a legitim ate expectation is set out by Fennelly  J in G lencar E xploration p ic . v 
M ayo  County Council (No 2): “ [f]irstly, the public authority must have made a statement or adopted a 
position am ounting to a prom ise or representation, express or im plied as to how it w ill act in respect o f  an 
identifiable area o f its a c tiv ity ...S econ d ly  the representation must be addressed or conveyed  either directly or 
indirectly to an identifiable person or group o f  persons, affected actually or potentially, in such a w ay that it 
forms part o f  a transaction definitively entered into or a relationship betw een that person or group and the 
public authority or that the person or group has acted on faith o f the representation. Thirdly, it must be such 
as to create an expectation reasonably entertained by the person or group that the public authority w ill abide 
by the representation to the extent that it would be unjust to permit the public authority to resile from it.” 
[2002] 1 IR 84, at 162-163.

[2007] lEH C 298, at [5.6].
See eg P o w er  v M inister f o r  Social an d  F am ily A ffairs, where M acM enam in J held that a legitim ate 

expectation could extend to a substantive benefit, but could on ly  be protected by the courts where no 
countervailing public policy considerations arose. [2007] 1 IR 543, at 556-557.

(31 July 2009) (HC).
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intended to apply for early retirement in 2008/2009 to obtain that substantive benefit.^'*^ 

However, she concluded that this expectation was legitimately overridden by the public
248interest in dealing with the country’s declining economic conditions. The applicants 

were not entitled to a reasonable period of notice before the suspension of the scheme, as 

that would cause the applicants’ expectations to trump the public interest by preventing the 

abolition of the scheme for 2008/2009.^'*^

The principles applied in Curran could usefully animate constitutional property 

doctrine concerning the status of individual entitlements accruing through the operation of 

regulatory schemes. As has been seen in this Chapter, while the general thrust of Irish 

constitutional property law favours a broad conception of what interests count as property 

rights, the case-law surrounding licences, quotas and other regulatory permissions forms a 

counter-trend. Individual interests created by regulatory systems are inconsistently 

classified as privileges and weak property rights, without any clear basis for the 

distinctions drawn between different kinds of regulatory interests. The legitimate 

expectations cases suggest an alternative approach. Where a participant in a statutorily- 

created system can show that he has relied on the terms of that system, including any 

notice of the potential for changes, courts could characterise the right arising out of that 

reliance as a property right. The consequence of that characterisation would be that the 

holder of the interest could invoke the protection of Articles 40.3.2° and 43, which could 

give rise to either a substantive right to the interest in question, or to a procedural 

entitlement to notice of any regulatory changes. Where the State could establish a public 

policy rationale for such changes, they would be upheld.

This would be consistent with the approach adopted by the Supreme Court in the 

context of licences in Hygeia?^^ It would bring implicit value judgments made by judges 

clearly into the open. Where an intuitive understanding of property is applied that excludes 

valuable regulatory interests held by individuals, judgments as to the appropriate balance 

between public and private interests may be concealed within a court’s determination that 

an interest simply does not constitute a property right. On the other hand, where 

participants in regulatory systems can establish that they have property rights, judges are 

required to explicitly balance those rights against public policy considerations, thereby 

exposing the function and scope of the Constitution’s protection of private property. This

Ibid, at [7.4],
Ibid, at [8.4],
Ibid, at [9.3].
[2010] lESC 4, c f  supra, at 148-149.
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would allow for the development of a more coherent conception of the meaning of 

property, and the purpose it serves, in the Irish constitutional context.

Furthermore, by bringing valuable interests arising out of regulation into the 

property fold, the courts would give important recognition to the fact that they perform 

many of the functions traditionally fulfilled by real or personal property, such as securing 

individual independence and privacy. The reality is that individuals do develop 

expectations and make investments in light of existing regulatory systems. Regulatory 

control is pervasive in modern society, and for many people, it is impossible to avoid being 

financially dependent on a regulatory interest. As Reich notes, “ [v]aluables that flow from 

government are often substitutes for, rather than supplements to, other forms of wealth.”^^’ 

Complete exit from regulatory systems is no longer a realistic option for most individuals. 

Consequently, values underpinning the protection of private property in the Irish 

constitutional context such as the need to protect individual liberty and dignity, and to 

secure opportunities for self-development and individual independence within the 

democratic system, demand some level of security for individuals in the possession of 

valuable regulatory entitlements.

On this basis, the principles set out in the legitimate expectations cases could 

usefully inform constitutional property doctrine by guaranteeing individuals a measure of 

security over regulatory interests and entitlements they may depend upon for their 

livelihood, while at the same time allowing the legislature ample flexibility to adapt such 

systems prospectively to deal with the changing demands of the common good. By 

recognising regulatory interests as property rights, entitling an individual to either a 

procedural right to notice or to a substantive right to the entitlement in question, while 

keeping the basic public-regarding function of the system in focus, courts can ensure that 

individuals have a forum in which they can seek protection for the interests upon which 

they rely, thereby enhancing the role played by the right to private property in protecting 

individual dignity and the democratic system.

Conclusions
The Irish constitutional conception of property is expansive, taking in a large number of 

intangible as well as tangible interests. This is consistent with the nature of the State’s 

power under Article 43, which is to delimit the exercise of property rights, suggesting that

Reich, note 54, at 737.

181



its role is focused at the right-limiting, rather than right-defining, stage. The “exigencies of 

the common good” and the “principles of social justice” determine when property rights 

can be restricted, rather than the scope of the concept of property itself.

The courts have unhesitatingly protected real and personal property, along with 

well-recognised intangible interests such as contractual rights and shares. Similarly, the 

courts have been ready to protect earned pension entitlements, intellectual property rights, 

and rights of action. Those interests are all either protected in private law, or are akin to or 

derived from private law entitlements. Features of those interests that have exerted 

doctrinal influence are their connection to land, the fact that their value has been created by 

the holder, and their importance to individuals. As one moves into the sphere of interests 

created by regulatory systems or statutory protections, the approach of the courts becomes 

progressively more cautious. Regulatory interests are alternatively classified as privileges, 

or as property rights that are inherently limited by the public interest, although the State 

may in some cases be required to afford the interest holder fair procedures prior to any 

revocation. The decisions on the constitutional status of interests in this last grouping are 

inconsistent and not founded on any clearly identifiable principle.

The constitutional protection of property rights under the Irish Constitution is 

clearly differentiated, with different property rights receiving varying levels of protection 

from the courts against the demands of the common good. The coherent development of 

such a framework of analysis in the context of a society that now creates and distributes 

huge amounts of wealth through regulation may require the inclusion of regulatory 

interests within the meaning of property rights, provided judges are cognisant of the origin 

and purpose of such property rights in weighing them against the public interest.' " The 

legitimate expectations doctrine provides a guideline for how this could be done so as to 

balance the need to ensure some level of security for an individual over interests that are of 

central importance in modern society with the need for a flexible and responsive regulatory 

system.

As outlined in this Chapter, the public interest exerts substantial influence on the 

Irish courts in determining whether an interest is a property right, because the basic content 

of the right to private property in Irish constitutional property doctrine is uncertain in two 

key respects. First, the content of the “bundle of rights” that flows from ownership is not 

defined, meaning that the baseline entitlements that an owner is presumed to have are not

C /O ’Neill, note 189, at 440, and Reich, note 54, at 734.
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clear. Second, the category of interests that come within the meaning of property rights 

remains open, and an argument must be had in at least some cases as to whether something 

is or is not “property” for the purposes of the Constitution. In adjudicating upon such 

arguments, the courts have inconsistendy drawn a variety of distinctions between different 

valuable entitlements that individuals can hold on the basis of an intuitive image of what 

constitutes property, and of what rights an owner should “normally” have in any given 

context. That image in turn is shaped by what a judge thinks represents a fair balance 

between public and private interests in any given case. At its core, the doctrine on the 

scope of the rights protected by Articles 40.3.2° and 43 does not reflect a coherent, theory 

of property, but rather is ends driven. Moreover, the undefined nature of the basic right 

being addressed by the courts invites deference to the legislature on the foundational 

question of what the constitutional right to private property itself requires. Doyle argues, 

“ ...the courts are deferential to the legislature’s assessment of what social justice and the 

common good require, but not to the legislature’s assessment of what the protection of 

private property prima facie  r e q u i r e s . I n  fact, the courts have failed to articulate any 

clear content of the right to private property, meaning there is ample scope for deference to 

the legislature on the meaning and scope of such rights, and of the powers they entail.

Oran Doyle, Constitutional Equality Law  (Thompson Roundhall, 2004), atl05.
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Chapter 5 - The Scope of the State’s Power to Restrict the 

Exercise of Private Property Rights

Introduction
As was discussed in Chapter 3, the courts construe Article 40.3.2° in light of Article 43.2 

and review restrictions on private property rights to determine whether they unjustly attack 

such rights bearing in mind the fact that the State can delimit the exercise of property rights 

in accordance with the “exigencies of the common good” and the “principles of social 

justice.” In this Chapter, the State’s power to restrict the exercise of private property rights 

is considered by addressing the factors that the courts have taken into account in 

determining whether an “unjust attack” has occurred.

\n J  & J  Haire and Company Ltd  v Minister fo r  Health, McMahon J said that 

“unjust” in Article 40.3.2° “ ...refers to matters such as retrospectivity, lack of fair 

procedures, unreasonableness and irrationality, discrimination, lack of proportionality and, 

in some cases, lack of compensation.” ' The first four of these considerations will be 

addressed in this Chapter, while compensation and proportionality will be considered in 

Chapters 6 and 7 respectively. The nature of these factors, and the role they play in 

constitutional property rights adjudication, will be assessed. While they are drawn upon by 

judges in an attempt to demonstrate that decisions are constrained by principle, they have 

not been applied in a manner that actually provides such constraint. Rather, they are used 

in an ad hoc way to justify instinctive judicial judgments on the question of fairness that is 

at the heart of the decisions. They prove indeterminate because of the lack of a clear 

underpinning conception of property by reference to which restrictions can be assessed on 

the basis of the relevant factors.

Part I - “Retrospectivity”
Retrospectivity weighs against the constitutionality of a restriction on the exercise of 

property rights, because it interferes with an owner’s security of expectation. In most cases, 

the courts avoid retrospectivity through the application of interpretative presumptions, such 

as the presumption against interferences with vested rights and the presumption of

' [2009] lEHC 562, approved by Kearns P in Unite the Union v Minister fo r  Finance [2010] lEHC 354.
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constitutionality. These presumptions reflect the fact that there must be a clear basis in law 

for any power that deprives an individual of his property.^ However, the courts have on a 

number of occasions determined the constitutionality of interferences with property rights 

that were held to have some element of retrospective application. In such cases, 

retrospectivity does not always result in a finding of unconstitutionality, but it tends to 

heighten the attention judges pay to the protection of the affected property rights.

The Presumption against Interference with Vested Rights
The presumption against interference with vested rights requires legislation to be

interpreted insofar as is possible to avoid retrospectively interfering with property rights, 

thereby guaranteeing owners security of expectations concerning their property. It is a 

particular application of the more general interpretative presumption against retrospective 

application. For example, in Vone Securities Ltd  v Cooke, the Supreme Court held that the 

word “month” in an option to purchase, absent evidence of a contrary intention, meant a 

lunar as opposed to a calendar month. Henchy J said this meaning was well established at 

common law, and any judicial reversal of it in respect of agreements already entered into 

could potentially be an unconstitutional interference with property rights acquired in 

compliance with, or pursuant to, that rule.^

The seminal statement of the presumption against retrospective application in 

relation to property rights is found in Hamilton v Hamilton, which concerned the scope of 

application of the Family Home Protection Act, 1976."* Section 3 of the Act provided that 

where a spouse purported to convey an interest in the family home without the written 

consent of the other spouse, the purported conveyance would be null and void. The 

plaintiff got an order for specific performance of a contract for the sale of the disputed 

property in 1975, but before the sale closed, the vendor’s wife applied to court for a 

declaration that the conveyance was void under the terms of s. 3, as she had not consented

 ̂For exam ple, the Supreme Court in A lba tros F eeds L td  v M inister f o r  A gricu lture  held that the issuance of  
“seizure and detention notices” by the M inister in relation to feeding products could result in the deprivation 
o f  private property and its potential destruction, m eaning that such powers had to be clearly authorised by 
law. G iven the “ ...drastic intrusion into individual property rights” involved , the Court invalidated such  
notices where no legal authority existed for them. [2007] 1 IR 221, at 235. C f In re Linen Supply o f  Ireland  
L td  mm] lEHC 28, at [21].
 ̂ [1979] IR 59, at 70. In In re D eansrath  Investm ents, Budd J noted that the right to market value 

com pensation pre-dated the Local Governm ent (Planning and D evelopm ent) A ct 1963, and said “ ...ex istin g  
rights pertaining to property are not to be taken away or cut dow n save by the clear wording o f a statute or 
statutory rule.” [1974] IR 228, at 246. C f L im erick C orporation  v Sheridan  (1956) 90  ILTR 50, at 64, 
approved by M cK echnie J in N eurendale L td  v Dublin C ity  C ouncil [2009] lEH C 588 , at [154].

[1982] IR 466.
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in writing. Gannon J granted this request and stayed all further proceedings in the specific 

performance action. The plaintiff appealed this decision to the Supreme Court.

O ’Higgins CJ said “ ...a  statute is deemed to be retrospective in effect when it 

‘takes away or impairs any vested right acquired under existing laws, or creates a new 

obligation, or imposes a new duty, or attaches a new disability in respect of transactions or 

considerations already past.”  ̂ He held that the presumption against retrospective effect 

stemmed from the idea that the legislature was presumed not to intend to cause injustice 

through its enactments.^ Since the plaintiff had acquired both a contractual right and a 

court order entithng him to the completion of the sale, and was the beneficial owner of the 

relevant lands, if s. 3 applied to pre-Act contracts for sale, it would deprive him of his 

rights and interests in respect of the property without any compensation.’ O ’Higgins CJ 

held that the need to protect vested property rights augured against interpreting s. 3 as 

having such retrospective effect. He rejected the suggestion that the Act could have been 

intended to upset contractual rights that pre-dated its enactment, because such interference 

would constitute an unjust attack on property rights contrary to Article 40.3.2° of the 

Constitution. * He was clearly of the opinion that the Act would have been an 

unconstitutional interference with property rights if it applied retrospectively to deprive a 

pre-Act purchaser of his or her property rights.^

Costello J dissented, saying that the presumption against retrospectivity was not an 

inflexible rule, and that where the words of a statute clearly indicated an intention on the 

part of the legislature that it would apply retrospectively, the courts would give effect to 

that intention.'*^ He felt that s. 3 caught all conveyances made after the introduction of the

 ̂Ibid, at 473 , approving SGG Edgar, C ra ies on Statute L aw , (T* edn. Sw eet and M axw ell, 1971), at 387.
® Ibid, at 474.
 ̂Ibid, at 476.

* Ibid, at 477.
 ̂ Sim ilarly, H enchy J held that since the 1976 Act was not clearly retrospective in effect, the sp ouse’s veto  

could only apply to agreem ents for sale entered into after the com ing into operation o f the Act. U nlike  
O ’H iggins CJ, H enchy J did not consider whether the A ct w ould have been unconstitutional if  it expressly  
intended to interfere with pre-Act contracts, sim ply com m enting that the State’s primary responsibilities in 
respect o f  property rights arose under Article 40 .3 , but that the State’s duty to respect those rights w ould have 
to be balanced with its other constitutional duties, such as the protection o f  marriage and the fam ily. Ibid, at 
487. Griffin and Hederman JJ agreed with both H enchy J and O 'H iggins CJ.

Ibid, at 491. In M inister f o r  Social, C om m unity and F am ily A ffairs v Scanlon, Fennelly J held that there 
was no inconsistency betw een C ostello  J’s opinion on this issue and the majority’s treatment o f  the 
presumption against retrospective effect. He noted “[i]t is true, o f course, that a presumption is not a 
m echanical rule leading to the exclusion o f retrospective effect. It is, in any case, necessary to consider the 
nature o f the vested or pre-existing rights that w ould be affected by reference to the words o f  the statute. 
M ore entrenched rights w ill require more clear language to affect them. Partial or marginal effects on such 
rights m ay more easily  fo llow  from the schem e o f  a legislative provision.” [2001] 1 IR 64, at 89-90. In Cork  
County Council v Sla ttery  P re -C a st C oncrete L td, Clarke J noted that w hile there was a presumption against
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Act, except those coming within the express exceptions set out in s. 3, on the basis that the 

Oireachtas must have been aware when it passed the Act that many uncompleted 

transactions in relation to property could be affected by it, and could easily have legislated 

for an exception to deal with those cases.”

Furthermore, Costello J held that it was not unreasonable for the wife to have

withheld her consent to the sale. He emphasised her personal connection to the house,

referring to her “...deep attachment to the property” and the probability that a sale would

have entailed “...very serious consequences for her health” because of the emotional
12wrench involved in leaving the property. He said that a court in considering whether a 

spouse had acted unreasonably for the purposes of dispensing with the requirement for 

consent pursuant to s. 4 was required to do more than simply weigh the financial 

arguments for and against a sale. Rather, it had to consider all the human factors relating to 

the sale, and give due weight to the strong emotions such a sale could arouse in individuals,
13particularly with regard to attachment to a family home.

The majority in Hamilton protected the property rights of a purchaser against 

legislative interference by applying the presumption against retrospective interference with 

vested rights, thereby guaranteeing the purchaser’s legitimate investment-backed 

expectations. On the other hand, Costello J not only held that the presumption was rebutted 

in respect of the 1976 Act, but also that the Act’s retrospective effect did not render it 

unconstitutional. In this regard, he gave greater weight to the rights of the occupants of a 

family home, and he went beyond considering their financial interests to take account of 

the potential emotional significance of the family home. Property rights were on both sides 

of the scale in Hamilton, as were security interests -  on the one hand, the p lain tiffs interest 

in the security of his investment and on the other hand, the defendant’s interest in the 

secure possession of her home. Since, as the majority saw it, prior to the Act the law had 

explicitly fostered the former expectation but had not fostered the latter expectation, the 

presumption against retrospective effect gave the p lain tiffs expectation primacy.'"^

retrospective effect in civil matters, there was no prohibition on such effect, although “ ...o n  the face o f  an 
individual case, there might be a constitutional infirm ity resulting from an express and disproportionate 
retrospective elem ent to legislation.” [2008] lEHC 291, at [4.5].
“  Ibid, at 492.

Ibid, at 500-501 .
Ibid, at 499.
Contractual rights were protected through sim ilar reasoning in Re Ranlis (Ireland) L td  [1989] 1 IR 1, at 7.
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Grealy v Dublin County Council demonstrates the apphcation of the definition of 

retrospective effect adopted in Hamilton}^ Grealy concerned the interpretation of s. 25 of 

the Local Government (Planning and Development) Act 1976, which provided that where 

development was carried out pursuant to a permission that contained an explicit or implicit 

condition requiring the developer to provide or maintain open space, the planning authority 

could serve notice on the owner to provide, level, plant, or otherwise adapt or maintain the 

open space in a specified manner. Where the developer failed to do so, the planning 

authority could put in motion proceedings to vest the property in itself. The defendants in 

1984 became the owners of a plot of undeveloped land in a housing estate that was built 

pursuant to a permission granted in 1957, and the council sought to apply s. 25 to their land, 

since in the application for planning permission the plot had been designated as open space.

Blayney J held that to allow such application would be to impair the defendant’s 

ownership of the plot by making it liable to be taken away in circumstances created for the 

first time by s. 25 and by imposing a new maintenance obligation on the owners.'® Blayney 

J analysed the Act and held that the presumption against retrospective application was not 

displaced. He noted that if the Act applied retrospectively, there was potential for injustice, 

since pursuant to s. 25(8) (a), a purchaser might not only be subject to compulsory 

acquisition, but might also be denied any compensation. Accordingly, Blayney J concluded 

that s. 25 did not apply to the defendants’ property.

Retrospectivity as “Unjust Attack’̂
Where an interference with property rights is found to be retrospective, the courts may 

require the legislation to contain procedural protections for affected owners in order to 

prevent the legislation being unconstitutional. This is well illustrated by Chestvale 

Properties v Glackin}^ It concerned Part II of the Companies Act, 1990, which provided 

for the appointment of inspectors to investigate the affairs of any company and required the 

agents of a body subject to investigation to provide books, documents and all other 

reasonable assistance to the inspector. The applicants brought judicial review proceedings 

seeking a declaration that as the Act extended investigation powers to transactions that 

took place prior to its commencement, it unjustly attacked private property rights. Murphy 

J in the High Court accepted that the legislature intended the inspectors to be able to

[1990] 1 IR 77. C f Child v Wicklow County Council [1995] 2 IR 447, at 451.
Ibid, at 81.
[1993] 3 IR 35, hereafter Chestvale.
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procure documents in relation to pre-1990 transactions.'* He held that the absence of a 

citizen-plaintiff was fatal to the argument that the 1990 act violated property rights but 

nonetheless gave an opinion on the property rights argument.'^

Murphy J acknowledged that the legislation affected property rights in the form of 

mutual contractual obligations between the plaintiffs and their bankers and solicitors, as at 

the time of their contract, the circumstances under which the bankers and solicitors could 

be required to breach confidentiality and reveal the company’s affairs were much more 

limited than following the 1990 Act.‘° However, he held that the extension of greater 

powers to inspectors and the vesting of their reports with greater legal effect constituted “a 

marginal erosion of or interference with incorporeal property rights,” which had to be 

understood in light of the duty of a Minister under the Act to conclude that the public 

interest demanded the appointment of an inspector in relation to a particular company.^' 

On the basis of this procedural safeguard, Murphy J held that the minimal interference 

caused by the application of the legislation to completed agreements was a fair means of 

reconciling the needs of the common good with the exercise of property rights.

Chestvale clearly indicates that restrictions on the exercise of property rights that 

apply retrospectively can be constitutional where the interests of property owners are 

regarded as fairly balanced with the public interest in the legislation. However, Re Article 

26 and the Health (Amendment) (No 2) Bill, 2004 demonstrates how the retrospective 

nature of a restriction on the exercise of property rights can heighten its apparent 

unfairness and count as a reason in favour of its invalidation.'^

The legislature proposed to enact legislation to retrospectively declare lawful the 

imposition and payment of nursing home charges levied by the government without any 

legal basis. The aim was to avoid the costs of meeting claims for the recovery of the 

charges, not to retrospectively penalise non-payment of such charges. Its practical effect 

was to expropriate a chose in action, namely the right to sue to recover the monies paid to 

the State, from the affected individuals. Counsel for the Attorney General sought to justify 

the bill by drawing an analogy with the Supreme Court’s decision in Murphy v The 

Attorney General to prevent all married couples who had been subject to unconstitutional

Ibid, at 44.
Ibid, at 45.

^°Ibid.
Ibid, at 46.
[2005] 1 IR 105, hereafter the Health Bill case.
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taxation from recovering the monies paid to tiie State on foot of the invahdated law. 

However, the Court rejected this analogy, on the basis that the Health Amendment Bill did 

not simply allow defences to be raised by the State against claims for recovery or provide a 

basis for assessing whether claims were made in good faith, but rather extinguished those 

claims entirely, which the Court regarded as “ ...an  entirely different matter” to what was 

involved in Murphy?'^ It further noted that unlike in Murphy, the State in this case could 

not rely on any presumption that it had recovered the claimed monies in good faith.^^

The Attorney General also relied on National and Provincial Building Society v 

United Kingdom, where the European Court of Human Rights considered legislation that 

validated taxation regulations previously held to be invalid by the House of Lords and 

excluded non-pending recovery claims for taxes paid on foot of those regulations.^^ The 

European Court of Human Rights held that this legislation was not a violation of Article 1 

of the First Protocol of the European Convention on Human Rights, as it simply prevented 

opportunistic legal proceedings and the retention of a windfall that was contrary to the 

legislature’s intention. The Supreme Court commented that while that was an 

understandable conclusion on the facts in National and Provincial Building Society, the 

Health Amendment Bill was not similarly justifiable. Those who had received care were 

legally entitled to receive it free of charge and the charges imposed on them were unlawful. 

As such, any recovery could not be characterised as a w i n d f a l l . I t  did not matter that 

recipients had not necessarily expected their care to be free, or that they had not invested 

on the basis of that understanding. Their legal entitlement was a clear and sufficient basis 

for recovery of monies paid to the State. As such, the focus of the Court was not on 

protecting actual expectations formed in relation to property, but rather on enforcing legal

”  [1982] IR 241.
[2005] 1 IR 105, at 192-3.
Ibid, at 193.
The regulations were found to be ultra vires in v Inland Revenue Commissioners [1990] 1 WLR 1400. In 

Woolwich V Equitable Building Society v Inland Revenue Commissioners [1992] 3 WLR 366, the House of 
Lords held that the plaintiff was entitled to recover taxes paid on foot o f the regulations, and the legislation at
issue in National and Provincial Building Society (s. 53 of the Finance Act 1991, and s. 64 of the Finance
(No 2) Act 1992) was enacted in response to that decision.
’̂’ National and Provincial Building Society v United Kingdom  (1997) 25 EHRR 127. Article 1 o f the First 

Protocol provides:
Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles o f international law.
The preceding provisions shall not, however, in any way impair the right o f a State to
enforce such laws as it deems necessary to control the use of property in accordance 
with the general interest or to secure the payment of taxes or other contributions or 
penalties.

[2005] 1 IR 105, at 195.
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entitlements. The Court held that the Bill was designed to alter the legal effect of 

completed transactions, in circumstances where that legal effect had been created by 

statute.- Consequently, it concluded that the retrospective provisions of the Bill were an 

unjust attack on property rights and were unconstitutional.^^

These decisions reflect the view that individuals are entitled to rely on the law as it 

exists at the time that they perform various actions affecting their property rights. The 

courts will guarantee individuals security in the legal conditions upon which their 

expectations are legitimately based, at least absent some relatively compelling 

countervailing public interest. The Health Bill case indicates that even where no 

expectations have in fact built up around a law, retrospective abrogation of legally 

conferred rights will not usually be permissible. The State will not be allowed to benefit 

from the fact that people were ignorant of their legal rights and consequently did not base 

their decisions and investments on those rights.

Part II - “Lack of Fair Procedures”
Courts have regard to the presence or absence of procedural rights for owners in assessing 

the constitutionality of measures that restrict property rights. As the High Court noted in 

Dellway Investment Ltd v National Asset Management Agency, “ [t]he right to fair 

procedures, also referred to as “due process”, “natural justice” or “constitutional justice”, is 

enshrined in the Irish Constitution in Article 40.3.2° and Article 43.”^' A restriction is 

more likely to be found to be an “unjust attack” where there is no provision for owner- 

participation. In such circumstances, courts will generally interpret the provision in 

accordance with the presumption of constitutionality and will assume that owners will be 

given the procedural rights indicated by the principles of natural and constitutional justice 

in order to avoid striking it down.

The courts are keen to ensure transparency and accountability in the imposition of 

burdens on property rights. If such burdens are imposed openly, through a deliberative 

process, there is less scope for arbitrary or unfair singling-out of individuals.

”  Ibid, at 204.
The absence o f retrospective interference with vested rights was stressed by M cM ahon ] \n J  & J H aire & 

C om pany L td  v M inister f o r  H ealth  as a factor tending to show  that the im pugned restriction was not an 
unjust attack on property rights. In upholding the im pugned provisions, M cM ahon J stressed that the 
Regulations in question did not purport to introduce changes retrospectively. [2009] lEH C 562.

[2010] IEHC 364.
C f  the discussion o f  forfeiture provisions in Chapter 6, at 275-282.
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In addition, participation rights provide an opportunity for an owner to argue that his or her 

property rights should not be restricted in the pubHc interest, and thereby perform an 

important function in guaranteeing a measure of security of possession to an individual. 

Through participation in the decision-making process, an owner can seek, for instance, to 

persuade an acquiring authority that its powers should not be applied to his land. 

Consequently, participation rights are one of the means by which an individual is protected 

in his ownership of his particular property, as opposed to the economic value of that 

property. Three key overlapping procedural safeguards emerge from the case-law: a right 

to be heard, a right to notice, and a right to challenge an adverse decision.

The Right to Be Heard
Finn v Bray UDC illustrates clearly the importance of participation rights in the protection 

of property r ig h ts .B u tle r  J held that one of the purposes of a development plan was to 

control and regulate the user and development of property by setting out the kinds of 

development that would be permitted within the relevant area. Since a plan could 

adversely affect private property by reducing its value, he interpreted the Local 

Government (Planning and Development) Act, 1963 as guaranteeing owners notice of 

proposed plans and an opportunity to be heard prior to a d o p tio n .B u tle r  J concluded that 

where an amendment to a draft plan was made, notice and an opportunity to make 

submissions had to be afforded in respect of the relevant amendment.

In Central Dublin Development Association v Attorney General, Kenny J upheld 

the constitutionality of the Local Government (Planning and Development) Act 1963 

against a wide-ranging challenge to its provisions on property rights grounds. He invoked 

the procedural rights afforded to owners under various provisions of the Act in support of 

his conclusions. Kenny J held that planning authorities were bound under the Act to 

consider objections in relation to the boundaries of obsolete areas (which were designated 

areas that could be compulsorily acquired for redevelopment) and determined, “ ...any 

objector is entitled to require that he should be given an opportunity to state his case before

”  [1969] IR 169.
Ibid, at 174.

”  Ibid, at 178.
Ibid, at 179. C f Keogh v Galway County Council (No I ) [1995] 3 IR 457, at 464, More recently, in North 

Wall Property Holding Company Ltd v Dublin Docklands Developm ent Authority, Finlay Geoghegan J held 
that fair procedures required that individuals whose property rights could be affected by a decision of a 
planning authority should be allowed the chance to make representations and have their submissions 
considered. [2008] lEHC 305, at [60],
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a person appointed by the planning authority.”^̂  The plaintiffs argued that the obligation 

imposed on local authorities by the Act to make development plans had the effect of 

reducing the value of at least some private property within the relevant area. Kenny J relied 

on the obligation of planning authorities to consult and consider submissions in upholding 

the restriction.^^

In Byrne v Fingal County Council, which involved a challenge to a decision on the 

location of a halting site taken with only minimal consultation, McKechnie J reiterated the
-JQ

importance of participation rights to the constitutionality of the planning code. In relation 

to the drafting of development plans, he held;

In publishing such a draft and in inviting objections and representations, 
the public, both as a body politic and in its individual parts, whether it be 
prescribed bodies or owners or developers, or persons with general or 
specific concerns, all know without distinction of interest or influence, 
what is being proposed, all are being offered and afforded an opportunity 
of making their case and all are in receipt of a statutory assurance that 
their views meaningfully will be taken into account."*®

He held that where everyone is kept informed and given an opportunity to be heard 

through a transparent and objectively administered planning system, those adversely 

affected by planning decisions “ ...m ust suffer the pain, undergo the loss and concede to 

the public good.”'̂ ' As Finlay Geoghehan J noted more recently, such owners can take 

comfort in the fact that any development permitted in the area controlled by a plan will be 

required to conform to such a plan.“*̂  Consequently, procedural rights are regarded as off

setting the burdens placed on owners in the interests of the common good by planning 

decisions, in particular by providing individuals with an opportunity to be made aware of, 

and to oppose, changes that might upset their expectations concerning the use and value of 

their property.

Administrators must engage effectively with owners and give real meaning to their 

right to be heard in matters that affect their property rights. Budd J noted in The Dunraven 

Limerick Estates Company v Commissioners o f Public Works:

(1975)109 ILTR 69, at 89, hereafter Central Dublin Development Association.
Ibid, at 90.

”  [2001] 4 IR 565.
Ibid, at 576-7 (citations omitted).
Ibid, at 580. CfLanigan  v Barry [2008] lEHC 29, at [22].
North Wall Quay Property Holding Company Ltd v Dublin Docklands Authority [2008] lEHC 305 at [68].
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...the grant of the right to make objections or observations would be 
entirely pointless unless such observations were intended to be 
considered by the defendants in a fair and impartial fashion and to be 
acted on by the defendants if, on a fair appraisal of the facts, they should 
come to the conclusion that the scheme, in so far as it was of benefit to 
the community, would not be adversely affected by making alterations 
thereto which would benefit the plaintiffs.^^

However the right of an owner to be heard in relation to decisions potentially 

adverse to his property rights was dealt a substantial blow in the recent High Court 

decision in Dellway Investment Ltd  v National Asset Management Agency.'^ There, an 

owner argued that he should have been afforded fair procedures before the National Asset 

Management Agency (NAMA) decided to acquire his loans. NAMA was created by the 

National Asset Management Agency Act 2009, the purpose of which was stated in its long- 

title to be “ ...to  address a serious threat to the economy and to the systemic stability of 

credit institutions in the State.” Its function was to acquire “eligible assets” (defined in s. 2 

of the Act) and manage them so as to maximise the return to the State.

In rejecting the applicant’s contention that he should have been heard, the High 

Court set down a threshold requirement for the activation of the right to fair procedures 

that requires judges to analyse whether the impugned statutory power interferes 

significantly with property rights. It held that the mere possibility of an effect on an 

individual’s property rights would not suffice to give rise to a right to fair procedures. An 

adverse decision would have to directly interfere with property rights, or be so closely 

connected to such interference as to require fair procedures, bearing in mind the particular 

right in question and the nature of the interference.'*^ Any impairment would have to be at 

least “material” in order to give rise to right to fair procedures, with “materiality” assessed 

on the basis that an individual was not entitled to expect that regulatory regimes would not 

be changed in ways adversely affecting the value of private property.'*^ A measure would 

have to have a “direct and proximate effect” on property rights in order to give rise to an 

entitlement to fair procedures."*’

[1974] 1 IR 113, at 133 and 139.
[2010] lEHC 364, hereafter D ellw a y  Investm ent.
[2010] ffiHC 364, at [7.14],
Ibid, at [7.15],
Ibid, at [7.32],
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The Right to Notice
Effective participation rights demand a prior right to notice of a decision that may

48adversely affect private property rights. For example, in The Dunraven Limerick Estates 

Company v The Commissioners o f Public Works, Budd J held that the details of a proposed 

interference with property rights had to be clearly communicated to the rights-holder in 

order to allow him to make effective representations.

Notice may be guaranteed by the courts through their application of the 

presumption of constitutionality. In O ’Callaghan v Commissioners fo r  Public Works, the 

plaintiff argued that the making of a preservation order in respect of his land was an unjust 

attack on his property rights, because s. 8 of the National Monuments Act 1930 (as 

amended) did not require notice to be given prior to the making of such an order, or 

provide for an opportunity for review or appeal of an order. The Supreme Court presumed 

that the Commissioners would exercise their powers constitutionally by giving notice of 

their intention to make a preservation order where practicable since such notice was not 

excluded under the terms of the Act.'*^

The Supreme Court affirmed the need to provide notice to owners of decisions that 

could affect them in MacPharthalain v The Commissioners o f  Public Works. The 

applicants’ lands were designated as sites of international scientific importance without 

any advance notice, meaning they did not have an opportunity to object. Finlay CJ, with 

whom Denham J and O ’Flaherty J agreed, held that the decision to designate the sites 

affected the rights of the landowners and was taken without giving them an opportunity to 

be heard, and consequently was a breach of the requirements of natural justice.

O ’Flaherty J said that the case demonstrated the need to inform landowners about 

decisions that could affect them and to give them an opportunity to dispute such 

decisions.^'

The right to notice was protected even in circumstances where it had the potential 

to undermine the public interest in Electricity Supply Board v Cork County Council, which 

concerned the revocation of a grant of planning permission that the landowner had already 

begun implementing.^^ Finnegan J held that the applicant had a vested right under a grant 

of planning permission and consequently, the rules of natural justice required that the

[1974] 1 IR 113, at 134.
[1985] ILRM 364, at 368-369. C f Eircell Ltd v Leitrim County Council [2000] 1 IR 479, at 494.
[1992] 1 IR 111 (HC), [1994] 3 IR 353 (SC).
[1994] 3 IR 353, at 359.

”  Ibid, at 359.
”  28 June 2000 (HC).
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council give him access at least to summaries of the materials it considered, and allow him 

to make submissions in relation to those materials. The fact that giving notice would allow 

property owners a chance to act on their permission in order to prevent revocation could 

not justify the breach of natural justice and was a problem to be remedied by the legislature, 

not the courts.

The Right to Challenge an Adverse Decision
The extent to which a right exists to challenge an adverse decision affecting one’s property 

rights has received a variety of responses from the courts. In O ’Brien v Bord na Mona, 

Keane J in the High Court held that the Turf Development Act 1946, which empowered the 

Board to compulsorily acquire land, had to be applied in accordance with the principles of 

natural and constitutional justice. He further held that as the legislation made no 

provision for an appeal from a decision of the Board, or for confirmation of an order by 

any other body or person, it caused the Board to be a judge in its own cause and 

consequently failed to vindicate private property rights as far as practicable.^^ In contrast, 

the Supreme Court concluded that the Board was exercising an administrative power, and 

so was not bound by the nemo iudex in causa sua principle.^^ Therefore, the absence of a 

right of appeal or external confirmation of a compulsory acquisition order did not mean the 

1946 Act violated any constitutional rights. However, the Court agreed that the 

acquisition powers had to be applied in accordance with principles of natural and 

constitutional justice.^^

More recently in Hygeia Chemicals Ltd v Irish Medicines Board, the Supreme 

Court took a stricter approach on the issue of appeals, although it did not address or 

overrule O ’Brien.^^ It held that there had been a failure to provide proper fair procedures in 

the context of the annulment of a licence where there were no rules or regulations 

governing the process of appeal and where the standard adopted by the relevant authority 

for deciding on revocations was “ ...wholly opaque.” In addition, the licence holder was

Ibid, at 16.
[1983] 1 IR 2 5 5 , at 268.
Ibid, at 272-274.

”  Ibid, at 283.
Ibid, at 283.
Ibid, at 286. It quashed the acquisition order made in respect o f  the p la in tiff s property on the basis that it 

had not been issued in accordance with these principles.
“ [2010] lEHC 4.
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given very little time to prepare for the appeals process that was applied to its case in 

circumstances where there had not been full advance exchange of relevant material.

In Cassels v Dublin Corporation, the Supreme Court strongly protected the right of 

an affected owner to challenge an adverse decision through judicial review proceedings.^' 

The plaintiffs were yearly tenants in a property that was the subject of a demolition order 

under s. 23(3) of the Housing (Miscellaneous Provisions) Act, 1931. While an inquiry was 

held in relation to the demolition order, the plaintiffs were not informed of it and 

accordingly could not object. Kingsmill Moore J emphasised that the tenants were the 

persons who were most significantly affected by a demolition order, which would deprive 

them of their home if put into effect.^' Consequently, he would not impute an intention to 

the legislature to preclude such individuals from mounting an ultra vires action in the High 

Court challenging a demolition order. He noted that their “personal and proprietary” 

interests were “damnified” by a demolition order. Therefore, the basic right of an 

adversely affected owner to challenge a decision by judicial review is unlikely to be 

entirely excludable.

It is also clear that an internal appeals mechanism weighs in favour of the 

constitutionality of a restriction. Deighan v Hearne concerned the constitutionality of the 

method by which taxes are assessed for people who fail to make tax returns.^"* Under s. 184 

(2) of the Income Tax Act 1967, where a person fails to make a return in respect of so- 

called Schedule D taxes, or an Inspector of Taxes is not satisfied with the statement made, 

the Inspector makes an assessment of the amount that should be charged. Section 416 (6) 

provides that where a person does not give notice of an intention to appeal a notice of 

assessment, or fails to attend a hearing, the assessment becomes final and conclusive. The 

plaintiff challenged these provisions on the basis that they gave inspectors “harsh and 

unnecessarily stringent powers” that unconstitutionally restricted property rights. Finlay 

CJ rejected this claim, holding that the right to appeal and assessment, coupled with the 

right to challenge decisions made by the Inspector on judicial review grounds, meant that it 

was permissible to allow an assessment to become final if no challenge was brought

against it.®̂

[1963] 1 IR 193.
Ibid, at 209. Under s. 36, a tenant could be entitled to compensation for disturbance caused to a business as 

a result o f a demolition order.
Ibid, at 210. C f Madden v The M inister fo r  the Marine [1997] 1 ILRM 136, at 146.

'̂ ‘‘ [ 1986] 1 IR 603 (HC), [ 1990] H R  499 (SC).
“  [1990] 1 IR 499, at 503-504.

Ibid, at 504.
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Part III - “Unreasonableness and Irrationality”
In a number of early cases, the courts struck down restrictions on the exercise of property 

rights that were arbitrary or anomalous, in that they were outdated and ineffective ways of 

achieving their stated aims. More recently, these considerations fall to be assessed by 

judges as part of their proportionality review of restrictions on property rights.^’ The cases 

indicate that the right to private property cannot be justly interfered with in circumstances 

where the restriction is unlikely to attain any public-interest aim.

Blake v The Attorney General is a good example of judicial invalidation of an 

outdated legislative scheme as an “unjust attack” on property rights. The plaintiff 

landlords argued that Parts II and IV of the Rent Restrictions Act, 1960, as amended by the 

Rent Restrictions (Amendment) Act, 1967, and the Landlord and Tenant (Amendment) Act, 

1971 unconstitutionally interfered with their private property rights. The Act applied only 

to properties of a specified rateable value, and fixed the rents payable by tenants at 1966 

levels. However, many of the affected properties had been subject to earlier temporary rent 

restriction schemes, and the depressed rents applicable under those schemes were carried 

forward in 1966, so most of the affected properties received rents fixed at 1946 levels, 

although some were pegged to 1914 levels. In addition, landlords remained liable for 

repairs to their controlled properties and were heavily restricted in their ability to recover 

possession. McWilliam J in the High Court concluded that the legislation was 

unconstitutional, partly because it arbitrarily selected properties for an unlimited restriction 

on recoverable rents without any compensation, and so went further than was necessary to 

secure its objective.^^

In the Supreme Court, O ’Higgins CJ first considered whether the Act interfered 

with the exercise of property rights. He noted that the evidence showed that the rents 

obtainable on the open market were between 9 and 19 times more than could be recovered 

by the plaintiffs, and that this was not an abnormal consequence of the application of the 

Act. ™ He further noted that the obligation to repair the controlled premises was

See eg Cox  v Ireland  [1992] 2 IR 503 and D aly  v The Revenue C om m issioners [1995] 3 IR 1. The 
proportionality principle w as stated by C ostello  J in H eaney  v Ireland  [1994] 3 IR 593 , at 607. It provides; 
“The objective o f the im pugned provision must be o f sufficient importance to warrant overriding a 
constitutionally protected right. It must relate to concerns pressing and substantial in a free and democratic 
society. The means chosen must pass a proportionality test. They must: (a) be rationally connected to the 
objective and not be arbitrary, unfair or based on irrational considerations; (b) impair the right as little as 
possible, and (c) be such that their effects on rights are proportional to the objective.”

[1982] IR 117, hereafter Blake.
Ibid, at 125-126. 

at 132

198



burdensom e, particularly in respect of old properties requiring heavy m aintenance but 

yielding only low r e n ts / ’ The legislation was unlim ited in duration, was m andatory in 

effect, and operated to override contractual arrangem ents entered into by landlords with 

their tenants. Accordingly, it interfered with and rendered ineffective the landlords’ 

exercise o f their property righ ts/^

Secondly, O ’Higgins CJ considered w hether the interference with property rights 

am ounted to an “unjust attack.” He noted that the object of the Act was to restrict rents in 

certain cases, w ithout any rational basis for the actual selection of controlled properties.^^ 

He said:

N either the means o f the tenant nor the lack o f m eans of, or possible 
hardship to, the landlord m ay be considered in determ ining the perm itted 
rent. Therefore, it is apparent that in this legislation rent control is 
applied only to some houses and dwellings and not to others; that the 
basis for the selection is not related to the needs of the tenants, to the 
financial or economic resources of the landlords, or to any established 
social necessity; and that, since the legislation is now not lim ited in 
duration, it is not associated with any particular tem porary or em ergency 
situation.’^

He noted that the A ttorney General acknowledged that the Rent R estrictions Acts froze 

rents “at a level which is unusually oppressively uneconom ic and which is further eroded 

by the statutory obligation to repair and maintain the controlled prem ises.”’  ̂ In addition, 

the lack of provision for review was a “circum stance o f inherent injustice.”’  ̂There was no 

com pensation, or provision for modifying the application of the Act in any given case. 

Consequently, O ’Higgins CJ concluded that it was “ ...b o th  unfair and arbitrary” , and an 

unjust attack on the affected landlords’ property rights.’^

The suggestion in Blake that the plaintiffs’ property rights were practically nullified 

by the Act seem s to overstate the im pact o f the Act. W hile the right o f the affected owners 

to rent their properties on favourable terms was heavily restricted, other uses o f the 

properties were not interfered with, particularly where an ow ner m anaged to recover

Ibid, at 132. He noted that the evidence in relation to one o f  the plaintiffs’ properties was that a loss o f  £35  
would be sustained by the landlord on the property if  repairs were carried out. Ibid, at 120.

Ibid, at 137.
Under the terms o f  the Act, properties outside the valuation lim its, and all properties built after 1941, were 

exem pt from rent control. Local authorities were exem pted from the application o f the A ct in cases where 
they were landlords.

Ibid, at 138.
Ibid, at 139.
Ibid.

''''ibid, at 139-140.
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possession of the property. Construed against the backdrop of the individual owner’s entire 

“bundle of rights” over his property, the restriction could not be regarded as total, or even 

near-total. Both the High Court and the Supreme Court in Blake clearly regarded the right 

to earn profits from one’s property as an important “stick” in the bundle of property rights 

that was entitled to robust protection.

Arbitrariness was also central to Brennan v The Attorney General, which concerned 

the valuation of land by reference to the average prices of certain agricultural products 

dating from between 1849 and 1852.^* The basis for the valuation was the Griffith 

Valuation, carried out over a period of 14 years between 1852 and 1866. Because of 

fluctuations in agricultural values over the course of the 14 years, valuations in the North 

were higher than valuations in the South and varied between different counties. The 

valuations were used to determine the rates payable by farmers to local authorities, and 

were also relevant in determining eligibility for other benefits and liabilities, such as 

income tax, health contributions, and higher education and housing grants. No revision of 

the valuations was ever carried out, and there was no provision for individual landowners 

to appeal against the value attributed to their land.

Barrington J in the High Court concluded that the existing legislation did not 

provide a uniform system for valuations throughout the country, and it did not achieve 

consistency between counties, or even within individual counties. It failed to reflect 

changing patterns of agriculture, meaning that good quality agricultural land often carried a 

low valuation and vice versa, and it was generally “shot through with unnecessary 

anomalies and inconsistencies.”^̂  Barrington J emphasised the failure of the valuations to 

take account of far-reaching changes in agricultural practices and in the social factors that 

influence agricultural p roduction .C onsequently , he concluded that the valuations were 

“hopelessly outdated and unreliable as a guide to the present value of farms” and as such,
o 1

were an unconstitutional attack on property rights.

[1983] ILRM 449 , [1984] ILRM 355.
[1983] ILRM 449 , at 469. He rejected the argument that the plaintiffs could petition the County C ouncil to 

exercise its pow er under section 34 o f  the Valuation Act 1852 to apply for a new general valuation, as such a 
valuation w ould still be carried out with reference to the old agricultural prices and w ould be “a ludicrous 
exercise.” Ibid, at 470.

He noted that when the valuation w as carried out, agriculture was recovering from the Great Fam ine. Since  
then, a “total revolution” had occurred in agricultural practices and trends, and in the make-up o f  the rural 
population. Furthermore, social factors had im pacted on agriculture, including “ ...th e  overthrow o f  
landlordism; the establishm ent o f  a system  o f freehold farmers; the growth o f the co-operative m ovem ent, the 
revolution in transport” , as w ell as Ireland’s entry into the Com m on Market. Ibid, at 485.

Ibid.
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The Supreme Court focused on the use made of the out-dated valuations. It struck

down s. 11 of the Local Government Act 1946 insofar as it authorised the collection of
82county rates on the basis of those valuations. It held: “...the valuation used is many years 

out of date, has never been revised, is inconsistent even within the same county, has failed 

to reflect fundamental changes in agricultural methods and soil evaluation and for all of 

these reasons lacks fairness and uniformity.” The effect of the application of the 

valuation was to require farmers with poor land to pay higher rates than neighbours with 

better land. The Court concluded that the use of the 1852 valuations to determine rates was 

an unjust attack on property rights, which was compounded by the State’s failure to take 

action in protection of the affected rights.^”*

In Brady v Donegal County Council, Costello J struck down a statutory limitation 

period on challenges to planning decisions of two months from the date of the decision 

without a saver for exceptional c a s e s . H e  held that the absence of a saver for cases where 

a plain tiffs ignorance of his cause of action was attributable to the defendant was 

unreasonable, and consequently held that the limitation period was an unjust attack on 

property rights. The “unreasonableness” stemmed from the fact that the public interest 

sought to be attained by the legislature could have been achieved (although somewhat less 

effectively) with the provision of a saver for exceptional cases. This suggests that 

restrictions may be unjust where they do not protect property rights as far as is possible in 

light of the public policy they seek to advance. The proportionality principle echoes this 

sentiment, as it requires that restrictions on individual rights should impair rights as little as 

possible, and have a proportionate impact on rights relative to their aims, although this
0 7

aspect of the proportionality principle has been weakly applied by the Irish courts.

Blake and Brennan indicate that extremely out-dated and anachronistic legislation 

will be struck down as an unjust attack on property rights. The impugned legislation in 

both cases was blatantly ineffective and unfair. Similarly, Brady indicates that where it is 

obvious on the face of an Act that it could easily have protected property rights, the Act 

may be unconstitutional. More broadly, the decisions reflect a concern with factors such as 

arbitrariness and unreasonableness in restrictions on property rights. However, they were 

arguably easy cases, where the problems with the impugned restrictions were

*^[1984] ILRM 355, at 363.
Ibid, at 362-363.
Ibid, at 365.
[1989] 1 ILRM 282.

** Ibid, at 289.
See. note 67. C /C h ap te r7  for detailed discussion of the application of the proportionality principle.
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incontrovertible. Perhaps as a result, the courts failed to set out their understanding of the 

meaning and significance of “arbitrariness” and “unreasonableness” in constitutional 

property rights adjudication. In more borderhne cases where the legislation lacked the clear 

irrationality present in Blake, Brennan, and Brady, the courts have been slower to intervene.

For example, Madigan v The Attorney General concerned the constitutionality of a
88residential property tax introduced in Part VI of the Finance Act, 1983. Section 96 

provided that this tax would be charged on the net market value of residential property at a 

rate of 1.5% of that value. However, it was only payable on the amount of market value, if 

any, above £65,000. Section 102 exempted affected persons from the tax if they could 

establish that the aggregate of their income and the incomes of persons normally residing 

with them in the property did not exceed £20,000. Marginal relief was payable in respect 

of aggregate incomes up to £25,000. O ’Hanlon J in the High Court rejected the contention 

that the legislation was arbitrary or unfair, drawing an analogy with the old scheme for 

domestic rates, which applied without regard to the means of the occupant of a property.*^ 

The Supreme Court held that the assessment of market value under the scheme was 

permissible, as was the income threshold for the application of the tax, and the aggregation 

of household income.

Madigan was approved in Browne v The Attorney General, where the plaintiffs 

objected to being taxed under s. 4 of the Finance Act, 1982, for the privilege of having a 

company car available to them for private use.^' They argued that s. 4 was arbitrary and ill- 

targeted, and consequently was an unjust attack on their property rights. The private use by 

two of the plaintiffs represented only 10% of overall usage, while one of the plaintiffs
92made no use of his car for personal purposes. However, Murphy J held that it was open to 

the legislature to tax the availability of the car for personal use, rather than actual personal 

use. In light of this purpose, any unusual or unfair application of the Act was caused by the 

personal circumstances of the plaintiffs, rather than by the Act itself.^^ Consequently, the 

Act was not anomalous, arbitrary or irrational.

While Blake and Brennan indicate that anomalous or arbitrary restrictions on the 

exercise of property rights may be struck down as an “unjust attack,” Madigan and Browne 

establish that perfect fit between means and ends is not required, and that restrictions can

[1986] 1 ILRM  136.
Ibid, at 154. 

at 161-163.
[1991] 2 IR 58.
Ibid, at 67.

”  Ibid, at 68-69.
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have particularly oppressive, or even anomalous, impacts on certain individuals without 

thereby constituting an “unjust attack.” This conclusion was affirmed more recently by 

Peart J in the context of landlord-tenant law in Shirley v AO Gorman:

Where there is a statutory scheme of general application under which a 
great number of premises are intended to be included, and certain criteria 
are decided upon by the Oireachtas for eligibility into the scheme, it is 
reasonable that a certain margin of appreciation be permitted to the 
Oireachtas in the manner in which the scheme is devised. In any such 
scheme there will inevitably be premises which happen for one reason or 
another to come within the scheme even though the particular category of 
premises was not the intended target of the legislation. It would be 
virtually impossible to avoid such a situation arising no matter how 
carefully and painstakingly the criteria for eligibility into the scheme are 
crafted.®"̂

The courts have failed to set out the scope of any such “margin of appreciation” 

afforded to the legislature. It is entirely unclear where along the spectrum between 

Madigan and Browne on the one hand, and Blake, Brennan, and Brady on the other, a 

restriction becomes so arbitrary or unreasonable as to be unjust. The decisions appear to be 

driven by the judges’ intuitive understanding of the fairness of the restrictions, and of the 

importance of the objectives they serve. It is significant in this respect that Madigan and 

Browne concerned taxation measures, and in both instances the courts stressed the need to 

defer to the legislature in relation to such statutes. The (unarticulated) standard of 

reasonableness against which judges assess a restriction on property rights is clearly 

influenced by the purpose of the statute, and by the extent to which the courts feel the 

legislature’s judgment should be respected. However, the decisions do not articulate a 

coherent understanding of arbitrariness or unreasonableness that can be said to control the 

scope of the State’s power to restrict the exercise of property rights.

Part IV - “Discrimination”
In a number of respects, the courts have drawn on principles of equality in delineating the 

scope of the State’s power to restrict property rights, and judicial decisions often touch on 

both constitutional property rights and equality rights. The impact of equality is to set some 

substantive limits to the reasons that the State can put forward to justify curtailing property 

rights, and to the means by which it can restrict property rights.

[2006] lEHC 27. C f Greene v Minister fo r  Agriculture, [1990] 2 IR 1, at 24.
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Fairness in the Distribution o f  Collective Burdens
In a number of cases where the courts struck down restrictions on property rights as unjust, 

they emphasised that there was unfairness in the distribution of the costs of attaining the 

social goods sought by the legislature in the relevant measure.^^ This reasoning reflects the 

view that social goods should be paid for out of general taxation so that the costs are 

spread evenly across society rather than being concentrated on a discrete category of 

individuals. The courts have struck down some, but not all, legislation that attains public 

benefits by targeting discrete groups with measures that restrict their property rights. The 

distinction between permissible and impermissible distributions has not been coherently 

drawn. In some cases, a strong victim-focus is adopted and the impact on the restricted 

owner is given substantial weight in determining whether an “unjust attack” has occurred, 

while in others the victim-focus is displaced by the importance of the public interest at 

stake, regardless of the disparate impact of the measure. Again the intuitive sense of 

fairness held by the deciding judges appears to be driving the doctrine, rather than any 

constraining principle.

Victim-Focused Review
In Blake, both McWilliam J in the High Court and O ’Higgins CJ in the Supreme Court 

ruled that it was not permissible for the legislature to attain social benefits by shifting the 

cost of those benefits onto particular groups in society, at least where there was no basis 

for singling them out for particularly onerous b u r d e n s . A s  already noted, Blake concerned 

the Rent Restrictions Act 1960, which froze rents for selected properties and limited the 

ability of landlords to recover possession.

In the High Court, McWilliam J doubted the fairness of the Act’s distributional 

impact. He said that McKenna J ’s distinction in his dissenting opinion in the US Supreme 

Court’s decision in Block v Hirsch between “ ...the prohibition on the use of property to 

the injury of others and the requisition of property for the benefit of others” was relevant

Frank M ichelm an identified a similar trend in U .S. takings jurisprudence, saying “[a] court assigned to 
differentiate am ong im pacts which are and are not ‘takings' is essentia lly  engaged in deciding when  
governm ent m ay execute public programs w hile leaving associated costs disproportionately concentrated  
upon one or a few  persons.” Frank M ichelm an “Property, Utility, and Fairness: Com m ents on the Ethical 
Foundations o f “Just Com pensation” Law” (1967) 80 H arv L R ev  1165, at 1165. Sim ilarly in the Irish 
context, Ronan Keane posits the question as being “ . . . is  the legislature unjustly forcing particular sections o f  
the com m unity to subsidise a desirable social object that should be the responsib ility o f  society  as a w hole?” 
Ronan Keane, “Property in the Constitution and in the Courts”, in Brian Farrell ed, D e V a lera ’s C onstitu tion  
and Ours (G ill and M acM illan, 1988) 137, at 143-144.

[1982] 1 IR 117.
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“ ...to  a consideration of the application of the principles of justice, social justice and the 

exigencies of the common good.” Thus he read a harm/benefit distinction into Article 

43.2 of the Constitution, according to which owners could be required to bear the costs of 

preventing harm to others arising from the use of their property, but could not be required 

to pay for public benefits. Such benefits would have to be paid for out of public funds. Me 

William J did not elaborate upon his understanding of the meaning of “harm” and “benefit” 

in this context.

McWilliam J also cited with approval the opinion of Brandeis J in Louisville 

Bank v Radford (which concerned mortgage relief legislation), where Brandeis J held:

If the public interest requires, and permits, the taking of property of 
individual mortgagees in order to relieve the necessities of individual 
mortgagors, resort must be had to proceedings by eminent domain; so 
that, through taxation, the burden of the relief afforded in the public

98interest may be borne by the public.

On this understanding, general taxation is the appropriate way to finance social policy 

implementation, and owners who are singled out for special restrictions on their rights 

should receive compensation. Following this reasoning, McWilliam J concluded that the 

Act was unconstitutional because:

...a  group of citizens arbitrarily selected has been deprived of property 
for the benefit of another group of citizens without compensation, with 
no limitation on the period of the deprivation, and with no indication of 
any occasion which necessitates their selection for this purpose amongst 
the general body of citizens.^®

McWilliam J’s conclusion highlights two ways in which discrimination can influence the 

notion of “unjust attack” . First, there was no particular reason why the legislation singled 

out properties with certain rateable values other than the general aim of controlling the 

rents of some properties without incurring costs for the exchequer. McWilliam J was 

obviously uncomfortable with the notion that a subset of citizens who were not responsible 

for a social problem could be required to pay for the resolution of that problem, suggesting 

that absent some reason relevant to the social ill to be remedied explaining the targeting, a 

restriction may be found to be arbitrary and consequently unjust. Secondly, the affected

Block V Hirsch (1921) 256 US 135, at 167, cited  in  [1982] IR 117, at 124.
Louisville Bank v Radford  (1935) 295 US 555, at 602, cited in [1982] IR 117, at 124. 
[1982] IR 117, at 125-126.
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citizens were deprived of their property “for the benefit o f another group of citizens.” '̂ '’ 

The essential purpose of the legislation was regarded by McW illiam J as impermissibly 

redistributive, and as contrary to the notion that property rights should not be interfered 

with to create or confer private benefits.

On appeal, McW illiam J’s decision was upheld by the Supreme Court. O ’Higgins 

CJ was also influenced by the absence o f any clear basis for the legislature’s decision to 

single out the landlords affected by the 1960 Act to pay for affordable housing for 

renters.'^^ In order to be saved, O ’Higgins CJ held that the legislation would have had to 

provide some compensatory factor for landlords, which it failed to do.'^^ He concluded that 

the interference with property rights was unjust:

In the opinion o f the Court, the provisions of Part II o f the Act o f 1960 
(as amended) restrict the property rights o f one group o f citizens for the 
benefit o f another group. This is done, without compensation and without 
regard to the financial capacity or the financial needs o f either group, in 
legislation which provides no limitation on the period o f restriction, gives 
no opportunity for review and allows no modification o f the operation of 
the restriction. It is, therefore, both unfair and arbitrary.

Following Blake, the legislature introduced a new Bill designed to remedy the 

problems created by the invalidity o f the 1960 Act. It provided for the rent o f a controlled 

dwelling under the 1960 Act to be either an agreed rent or a fair rent fixed by the District 

Court on essentially a market value basis. Under s. 9, tenants whose rents were 

increased would pay their old rent plus 40% of the increase in 1982, rising to 55% of the

Ibid, at 126.
C /C hapter 6, at 236-237.
[1982] IR 117, at 138.
Ibid. However, the basic function of acts like the Rent Restriction Act can be construed as being to 

privatise the attainm ent o f certain social goods, which would be underm ined by the provision of monetary 
compensation.

Ibid, at 139-140. He em phasised these conclusions further in analysing the restrictions on recovery of 
possession im posed by the Act, which he held were: “ ...an integral part o f the arbitrary and unfair statutory 
scheme w hereby tenants o f controlled dw ellings are singled out for specially favourable treatm ent, both as to 
rent and as to the right to retain possession, regardless o f whether they have any social or financial need for 
such preferential treatm ent and regardless o f w hether the landlords have the ability to bear the burden of 
providing such preferential treatm ent.” Ibid, at 140. Gerard M cCorm ack is critical o f the C ourt’s rejection of 
the legitimacy of the distinctions drawn by the Rent Restrictions Act. He argues, “ [w]hile it may be that the 
singling out o f particular landlords for less favourable treatm ent on seem ingly random  criteria was unrelated 
to the achievem ent o f any legitimate legislative objective, the Supreme Court was not concerned to 
investigate the m atter to any great extent.” Gerard M cCormack, “Blake-M adigan  and its A fterm ath” (1983) 5 
D t/Z J 205, at 214-215.

Section 6 of the Bill provided that the rent fixed by the court would be that which in the opinion of the 
court a willing lessee who was not in occupation would give and a w illing lessor would take for the dw elling 
on the basis of vacant possession being given to the tenant and having regard to the other terms of the 
tenancy and the letting values of dwellings of a similar character and location.
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increase in 1984, 70% in 1985, reaching the full amount in 1986. The Bill also improved 

the ability of the landlord to recover possession of a controlled p r o p e r ty .T h e  Supreme 

Court held that it was unconstitutional because it deferred payment of the “just rent”, 

meaning it involved “ ...different but no less unjust deprivations” than the Act struck 

down in Blake}^''

Ronan Keane argues that it was the unjust and arbitrary means by which rent 

control was implemented in the Rent Restrictions Act, rather than rent control per se, 

which was impugned by the courts in Blake. A s  the analysis in the previous part of this 

Chapter demonstrated, the anachronistic nature of the legislation was undoubtedly central 

to Blake. However, given that the 1981 Bill was, as Keane acknowledged, “ ...free of the 

more conspicuously arbitrary and discriminatory features which had disfigured the earlier 

legislation,” the Supreme Court’s rejection of its constitutionality signalled strong judicial 

opposition to rent control, and more generally to legislation that burdened the property 

rights of some in society in the interests of others.

James Casey argues, “ ...w hat the Oireachtas did under the Rent Restrictions Act 

1960 and the Housing Bill was virtually to conscript landlords of controlled premises into 

the social welfare system,” and Blake and the Housing Bill case certainly reflect this 

understanding of the rent-control s ta tu te s .H o w e v e r , this characterisation of rent-control 

presupposes that landlords have an absolute right to market-value returns on their 

properties. As was seen in the previous Chapter, the right to profit from one’s property has 

been subjected to substantial limitations that have generally been upheld by the courts. The 

Supreme Court in the rent control cases failed to explain why the landowner’s right to 

market-value profits qua landlord was entitled to absolute constitutional protection. The 

sanctity of that ownership right was assumed rather than justified. As a result, the rent- 

control decisions are difficult to reconcile with the broader approach of the courts to 

restrictions on the profitable use of private property ."' The Court did acknowledge that an

For exam ple, the B ill rem oved the entitlem ent o f a tenant to assign the controlled tenancy, and lim ited the 
rights o f the fam ily o f such a tenant to take over the tenancy.

R e A rticle  26  an d  the H ousing (P riva te  R ented D w ellings) Bill, 1981 [1983] IR 181, at 191. Hereafter the 
H ousing B ill case.

Keane, note 95, at 148. C f  James Casey, C onstitu tional L aw  in Ireland, (3'̂ '* edn. Round H all, 2000), at 
671. Honoria K elly, P riva te  P roperty  R ights U nder the Irish Constitution  (PhD thesis. U niversity C ollege  
Dublin, 2010), at 115.

Ronan Keane, “Land U se, Com pensation and the Com m unity” (1983) 18 Ir Jur  23, at 29. He further 
noted, “ ...ev e n  when a conspicuous attempt was made to substitute legislation w hich did not appear 
invidious and discriminatory, it perished on the rock o f  no com pensation.” Ibid, at 30.

Casey, note 108, at 671.
C /M cC orm ack, note 104, at 217.
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immediate demand for fair rents could cause some tenants hardship, but regarded such 

hardship as appropriately remedied by the State rather than landlords."^ As Gerard 

McCormack notes, the Court “ ...seem ed oblivious to the possibility that this matter of 

legitimate legislative concern might cut down or qualify the landlord’s constitutional claim 

immediately to obtain a full market rent for his premises.” "^ The Court’s decision 

represents a near-absolute commitment to the idea that discrete groups should not be 

required to pay for general public benefits.

A strong victim-focus was also adopted by the Supreme Court in Re Article 26 and 

the Employment Equality Bill, 7996."^ The bill precluded discrimination in employment 

on a variety of grounds, including disability. Section 16 provided that employers did not 

have to employ a person in a position who could not perform the duties associated with 

that role, but required employers to take all reasonable steps to accommodate the needs of 

disabled persons, including by making provision where necessary for special treatment or 

facilities that would enable a disabled person to perform the duties and tasks associated 

with a job. Section 35 created an exemption from this obligation where, having regard to

all the relevant circumstances, it would cause undue hardship to an employer, to be applied

by the administrative bodies empowered under the Bill to deal with disputes concerning 

employment equality."^

The Court held it was unjust to require employers to pay for adaptations to the 

workplace for disabled persons:

The Bill has the totally laudable aim of making provision for such of our 
fellow citizens as are disabled. Clearly it is in accordance with the 
principles of social justice that society should do this. But, prima facie, it 
would also appear to be just that society should bear the cost of doing 
it...the difficulty with the section now under discussion is that it attempts 
to transfer the cost of solving one of society’s problems on to a particular 
group. The difficulty the Court finds with the section is not that it 
requires an employer to employ disabled people, but that it requires him 
to bear the cost of all special treatment or facilities which the disabled 
person may require to carry out the work unless the cost of the provision

[1 9 8 3 ] IR 181, at 1 9 1 -1 9 2 .
" ^ M cC o rm a ck , n o te  104 , at 2 1 7 . H e ch aracterises the rent-control d e c is io n s  as “ . . .  a b ea tifica tio n  o f  the
m arket e c o n o m y  through the C on stitu tion .” Ib id ,  at 2 1 4 .
n't [ 1 9 9 7 ] 2 IR 3 2 1 , hereafter the E m p lo y m e n t E q u a lity  B ill ca se .

T he a p p lica b ih ty  o f  the ex em p tio n  w a s to  be determ ined  w ith  regard to the nature o f  the fa c ilit ie s  and/or 
treatm ents required b y  the d isab led  p erson , the co st  o f  sam e, the fin an cia l c ircu m sta n ces o f  the em p lo y er , the 
disruption  that w o u ld  be cau sed  b y  the p ro v isio n  o f  the fa c ilit ie s  and/or treatm ents, and the nature o f  any  
b en efit or detrim ent w h ich  w ou ld  accrue to  an y  p erson s lik e ly  to  be a ffec ted  b y  the p rov isio n  o f  the treatm ent 
or fa c ilit ies .
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of such treatment or facilities would give rise to “undue hardship” to the 
employer."®

The means employed were unjust because they transferred the cost of a social good to a 

distinct group of individuals. This conclusion was reached despite the fact that the Bill 

included an exemption provision that the Court was required to presume would be applied 

in accordance with the Constitution, and also allowed the financial circumstances of an 

individual employer to be taken into account in decisions on exemptions.” ’ Consequently, 

the Employment Equality Bill case, like Blake and the Housing Bill case, imposed a strong 

substantive limit on the State’s regulatory power by foreclosing in many respects the 

transfer of the costs of social benefits to discrete groups of individuals. The constitutional 

source of this limit is not clear, since nothing in either Article 40.3.2° or Article 43 

necessarily points to such a principle. Rather, it appears to reflect an intuitive sense of 

fairness, with the Court simply stating that “justice” appeared to require that society as a 

whole should pay for the social policy in question, without articulating the conception of 

justice that gave rise to that conclusion.

The Court attempted to limit the scope of its holding by listing examples of 

permissible targeted legislation. It cited health and safety legislation, pollution remediation, 

and the facilitation of disabled access to public and private buildings intended to be open to 

the public, and argued that all of these costs could legitimately be regarded as part of the 

restricted owners’ operating costs."*  Gerard Hogan and Gerry Whyte regard these 

examples as embracing:

...tw o distinct qualifications to the general principle -  first, a person 
responsible for the creation of a social problem may be required to pay 
for its resolution and, second, the State may, as a condition of granting 
permission to an individual to pursue a course of action that would

" ^ [1997] 2 IR 321, at 367-368.
' The Court stressed that the B ill did not exem pt sm all firms, and it defined “disability” in such broad terms 
that an em ployer could not assess his liabilities in advance. Furthermore, the B ill required an em ployer to 
reveal confidential financial information if  it w ished to be considered for an exem ption from the 
accom m odation requirement. Ibid, at 368.

The Court said, “[i]t is important to distinguish betw een the proposed legislation and legislation to protect 
the health and safety o f  workers. It is entirely proper that the State should insist that those w ho profit from an 
industrial process should manage it as safely, and with as little danger to health, as possible. The cost o f  
doing the job safely and in a healthy manner is properly regarded as part o f  the industrialist’s costs o f  
production. L ikew ise it is proper that he should pay if  he pollutes the air the land or the rivers. It would be 
unjust if  he were a llow ed to take the profits and let society  carry the cost. L ikew ise it is just that the State, 
through its planning agencies, should insist that the public buildings and private buildings to w hich the 
general public are intended to have access for work or play should be designed in such a w ay as to be 
accessib le by the disabled as w ell as by the able-bodied.” Ibid,  at 367.
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otherwise not be permitted, require that person to comply with a social 
policy designed for the benefit of a specific section of the community."^

Hogan and W hyte’s synthesis of the Court’s examples is insufficiently precise. They all 

reflect the view that where individuals or discrete groups in society profit from an activity 

carried on in the public sphere, they can be required to accept limits on the scope for profit 

in the public interest -  a polluter must pay for pollution-remediation, an industrialist must 

run a safe workplace, and an operator who wishes to have the benefit of public access to its 

premises must ensure that the premises are accessible for all individuals. The examples are 

not limited to cases where legislative permission of some kind is required to engage in an 

activity, since such permission is not necessarily always required in the broad 

circumstances identified by the Court’s example.

However, the profit-making rationale cannot explain the Court’s decision on the 

Employment Equality Bill itself The employers affected by the Bill were making profits in 

the public sphere through operating workplaces, and as such, following the Court’s line of 

reasoning, could have been required to make such profits in an accessible environment. 

The line between the Court’s public access requirement example and the obligation 

imposed by the Bill is almost indiscernible. Therefore, while the profit-making context 

loosely explains the Court’s examples, that rationale should have prompted the Court to 

hold that the Bill was constitutional.

The other rationale for the exceptions identified by Hogan and Whyte is the 

harm/benefit distinction adopted by McWilliam J in Blake. Following this approach, where 

individuals engage in activity that has harmful social impacts (such as, for example, 

causing pollution), it may be permissible for the legislature to transfer the costs of 

remediation to them. However, individuals cannot be required to pay for social goods 

(other than through general taxation) that do not result from some harm they caused. The 

application of this distinction depends on the assumption of a prior understanding of the 

“ordinary” rights of an owner that can be asserted without any question of harm-creation 

arising. As Frank Michelman notes, it requires “ ...a  benchmark of ‘neutral’ conduct which 

enables us to say where refusal to confer benefits (not reversible without compensation)
I ‘? nslips over into readiness to inflict harms (reversible without compensation).”

"^G erard Hogan and Gerry Whyte, JM  Kelly: The Irish Constitution (4* edn, LexisNexis Butterworths, 
2003), at 2003.

Michelman, note 95, at 1197.
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Such a benchmark is not identifiable in the Employment Equality Bill case. For 

example, one’s view on whether the decision of an employer to work out of an inaccessible 

building causes harm to society, or whether on the other hand requiring an operator to pay 

to make a building accessible requires the operator to provide a public benefit at private 

cost, depends on one’s judgment as to what limits can legitimately be placed on an owner’s 

assertion of his property rights in the public interest. It may be possible to identify a 

cultural consensus of some kind on the meaning of “harm” and “benefit” in the use of 

private property at the extreme ends of the spectrum, with for instance pollution clearly 

sitting at the “harm” end of the spectrum. As Joseph Singer notes, “ [w]hen interests 

conflict, we are not indifferent to qualitative distinctions among them. Built into our moral 

consciousness, our way of life, and our legal system are judgments about the 

appropriateness of claims of entitlement and the legitimacy of claims of harm.” 

Similarly, Gregory Alexander argues that an ordinary person has no difficulty
1 ‘j ' j

distinguishing between harmful and beneficial uses of private property. However, once 

one strays beyond “easy” cases such as pollution and other forms of environmental 

degradation, many cases will not fall easily into place along any harm/benefit spectrum, 

and judgments will vary as to the appropriate classification of a claim.

Taking Blake as an example, it was clearly possible to characterise charging people 

high rents they cannot afford as an injurious use of private property. On the other hand, it 

was also plausible to characterise rent restriction as the transfer of a benefit from landlords 

for tenants. The conclusion reached would depend on the deciding judge’s understanding 

of what an owner should normally be able to do with his property. Therefore, the 

harm/benefit distinction often re-poses the balancing question it is invoked to answer, 

namely the extent to which property rights can be restricted in the public interest by 

placing costs on discrete groups in society to attain general social goods. Judgments 

purporting to turn on a hann/benefit distinction must be recognised as in reality turning on 

the deciding judge’s sense of fairness and on an unarticulated understanding of the value 

and content of a minimum core of rights that an owner is regarded as entitled to exercise 

regardless of their impact on the rights of others or on the common good. As Singer notes, 

in identifying harmful uses of property,

Joseph W illiam Singer, “How Property Norms Construct the Externalities o f Ownership” in Gregory 
Alexander and Eduardo Peiialver eds. Property and Community (OUP, 2010) 57, at 65.

Gregory S. A lexander, “The Social-Obligation Norm in American Property Law” (2009) 94 Cornell L  Rev 
745, at 798. C /W illiam  A. Fischel, Regulatory Takings: Law, Economics, and Politics (Harvard University 
Press, 1995).
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...w e not only balance competing interests but reflect on the relevance, 
strength, and cogency of those interests and harms in particular contexts.
We do this based partly on implicit and explicit normative considerations 
and partly on our intuitions about the rights of ‘owners’.

Overall, the lines that the Court attempted to draw in the Employment Equality Bill case do 

not clarify the scope of the State’s power to restrict the exercise of property rights. They 

reflect an unarticulated understanding of fairness in the distribution of collective burdens 

that the Court regarded as constitutionally prescribed, although without indicating the 

relevant constitutional source for such an understanding. This feature of the case is 

particularly striking given the extreme reluctance of the courts to address matters of 

distributive fairness outside the context of property rights cases.

The hands-off approach of the courts to issues of distributive justice can be traced 

to the decision of Costello J in the High Court in O ’Reilly v Limerick Corporation. 

Members of the travelling community sought damages from the Corporation on the basis 

that the conditions they were required to live in breached their constitutional rights. Their 

claim was rejected because it required judges to adjudicate on issues of distributive, rather 

than commutative, justice. Costello J held:

Distributive justice is concerned with the distribution and allocation of 
common goods and common burdens. But it cannot be said that any of 
the goods held in common (or any part of the wealth raised by taxation) 
belong exclusively to any member of the political community. An 
obligation in distributive justice is placed on those administering the 
common stock of goods, the common resources and the wealth held in 
common which has been raised by taxation, to distribute them and the 
common wealth fairly and to determine what is due to each individual.
But that distribution can only be made by reference to the common good 
and by those charged with furthering the common good (the 
Government); it cannot be made by any individual who may claim a 
share in the common stock and no independent arbitrator, such as a court, 
can adjudicate on a claim by an individual that he has been deprived of 
what is his due. This situation is very different in the case of 
commutative justice. W hat is due to an individual from another 
individual (including a public authority) from a relationship arising from 
their mutual dealings can be ascertained and is due to him exclusively 
and the precepts of commutative justice will enable an arbitrator such as 
a court to decide what is properly due should the matter be disputed.’ ”̂*

Singer, note 121, at 64.
[1989] ILRM 181, at 194. C ostello  J’s distinction betw een distributive and com m utative justice was 

approved in the Supreme Court by Hardiman J in Sinnott v M inister f o r  E ducation  [2001] 2 IR 545 , at 699- 
702, and by Denham  and Hardiman JJ in TD  v M inister f o r  E ducation  [2001] 4  IR 259, at 305, and at 359,
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Costello J concluded that the courts were ill-equipped to exercise the jurisdiction argued 

for by the plaintiffs, which would require them to adjudicate on the fairness of the 

distribution of resources by other organs of the State. He commented:

I am sure that the concept of justice which is to be found in the 
Constitution embraces the concept that the nation’s wealth should be 
justly distributed (that is the concept of distributive justice), but I am 
equally sure that a claim that this has not occurred should, to comply 
with the Constitution, be advanced in Leinster House rather than in the 
Four Courts.

The Employment Equality Bill case demonstrates that at least some arguments that 

come within the courts’ understanding of distributive justice can be heard, and indeed win, 

in the Four Courts. While the courts will not involve themselves with the appropriate 

allocation of common resources, they will sometimes analyse the justice of the allocation 

of common burdens. This confirms Costello J ’s view that “justice” in the context of the 

Constitution entails some notion of fairness in the distribution of wealth. However, the 

content of that concept of justice is not discernible from the Employment Equality Bill case, 

which simply indicates that some, but not all, legislation that imposes the costs of public 

benefits on discrete groups in society will be unjust, without providing any clear distinction 

between the two categories of cases.

Victim-focus in property rights adjudication was further developed by the Supreme 

Court in the Health Bill case}^^ The bill at issue retrospectively validated the imposition of 

charges on elderly people receiving medical care in public institutions to cover their shelter 

and maintenance despite the fact that they were entitled to receive this service for free 

under s. 53 of the Health Act 1970.'“’ The Court held:

and 363 respectively. In Sinnott, Hardiman J acknow ledged the distributional im plications o f  constitutional 
protection of property rights, saying “ ...th e  Constitution is directly concerned with such econom ic topics as 
natural resources, with the gathering and allocation o f public m oney, with the human rights to earn a 
livelihood and hold property and with the regulation o f  these rights in the interest o f  the com m on good ,” but 
he felt that that fact could not overcom e the separation o f  pow ers barriers to judicial enforcem ent o f  soc io 
econom ic rights. [2001] 2 IR 545, at 712. C ostello J m ay have been wrong to include the distribution o f  
co llective  burdens within the concept o f  “distributive justice”, since Garrett Barden and Tim  M urphy note 
“[d]istributive justice arises when shares in what is com m only ow ned are to be distributed am ong those who  
share the ownership o f it.” Garrett Barden and Tim Murphy, Lm w  an d  Justice in C om m unity  (O UP, 2010), at 
77.

[1989] ILRM 181, at 195. This statement was expressly approved by Hardiman J in the Supreme Court in 
TD  V M inister f o r  Education  [2001] 4 IR 259, at 374.

[2005] 1 IR 105.
The B ill also required the M inister for Health to introduce regulations providing for the im position o f  such 

charges in the future.
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The right to the ownership of property has a moral quality which is 
intimately related to the humanity of each individual. It is also one of the 
pillars of the free and democratic society established under the 
Constitution. Owners of property must, however, in exercising their 
rights respect the rights of other members of society. Article 43.2.1, 
therefore, declares that these rights, “ought, in civil society, to be 
regulated by the principles of social justice.” The property of persons of 
modest means must necessarily, in accordance with those principles, be 
deserving of particular protection, since any abridgement of the rights of 
such persons will normally be proportionately more severe in its 
effects.'^*

The Court thus invoked Article 43’s reference to the “principles of social justice” to 

support a presumptive two-tier scheme of property rights protection, under which the 

property rights of poor people were to be treated as most deserving of protection. Eoin 

O ’Dell and Gerry Whyte correctly suggest that this may require “heightened judicial 

scrutiny of legislation that primarily affects vulnerable persons of modest means.”

The Court emphasised that the Bill targeted the property rights of the most 

vulnerable members of society and it was particularly concerned that most old people 

would have been relatively powerless to protest at the charges levied upon them, if indeed 

they even knew they were unlawful. It clearly disapproved of the Bill’s distributional 

impact, which burdened the affected individuals in order to protect the public finances on 

the basis that the burdened individuals had in fact received the services for which they 

were charged. It held that this could not justify the Bill, because the burdened 

individuals had been legally entitled to free care regardless of the fact that they may not 

have relied upon that entitlement, or been aware of it.

Emphasising this aspect of the judgment, Oran Doyle and Gerry Whyte suggest the 

ultimate rationale of the court’s decision was egahtarian in nature, saying, “ [a] particularly 

vulnerable group within society was being asked to pay the cost of achieving a general
I  '^'1social good: the court found this constitutionally unacceptable.” The Court held that the 

State’s financial interests could not justify the abrogation of the property rights of

[2005] 1 IR 105, at 201-202.
'^^They also suggest that hardship exceptions in fiscal legislation may be required. Eoin O'Dell and Gerry 
Whyte, “Is this a country for old men and women? -  In re Article 26 and the Health (Amendment) (No. 2) 
Bill 2004” (2005) 27 D U U  368, at 390. The same point is made by Oran Doyle and Gerry Whyte in “The 
Separation of Powers and Constitutional Egalitarianism after the Health (Amendment) (No. 2) Bill 
Reference”, in Eoin O’Dell ed. Older People in Modern Ireland  -  Essays on Law and Policy (First Law, 
2006) 391, at 406.

[2005] 1 IR 105, at 203.
Ibid, at 206.
Doyle and Whyte, note 129, at 415.
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vulnerable members of society except as “ ...an objective imperative for the purpose of 

avoiding an extreme financial crisis or a fundamental disequilibrium in public finances.”

It had not been established that such a crisis point had been reached, and accordingly the 

Bill was held to be an unjust attack on property rights.

Throughout the judgment, the Court emphasised the particular vulnerability of the 

owners affected by the Bill, noting that the Constitution protected property rights of 

modest value particularly where as in this case, “ ...the persons affected are among the 

more vulnerable sections of society and might more readily be exposed to the risk of unjust 

attack.” ’^̂  It stressed that those affected were unlikely to have been aware of the terms of 

the Health Acts or of their rights under the Acts, whereas the charges were levied by public 

officials in full knowledge of the relevant law.'^® Consequently, the social and political 

status of the individuals affected by the restriction on property rights, and their weak 

position as compared to the government, influenced the degree to which those rights were 

protected by the Court.

Interestingly, in his critique of Blake, McCormack employed similar reasoning to 

argue that owners should not benefit from judicial intervention in protection of their 

property rights. He contended:

...property owners do not usually constitute a ‘discrete and insular 
minority’ who are unable to obtain accommodation within the political 
process...It may plausibly be contended that the courts, far from showing 
special solicitude for the protection of property owners’ interests, should 
accord to the legislative judgment a generous margin of appreciation in 
the regulation of their affairs.'^’

The Health Bill case illustrates the overly broad nature of M cCormack’s argument, since 

some groups in society will be politically weak, despite owning property. It reflects a

[2005] 1 IR 105, at 206.
Ibid, at 207.
Ibid, at 208.
Ibid, at 178. In M au d Mclnerney, in re, [1976-67] ILRM 229, the Supreme Court had held that the 

im position o f  charges on m edical cardholders in receipt o f  m edical care in the relevant institutions was 
unauthorised. In addition, the Court in the Health Bill  case  noted that before the com m encem ent o f  the 
Health (M iscellaneous Provisions) A ct 2001, the entitlem ent to free care only extended to m edical card 
holders, whereas after the 1 July, 2001, it was extended to all persons over 70. The Court noted, “[t]hus from  
the entry into force o f that provision, all persons aged 70  or more were autom atically and by that fact alone 
deem ed to be fully eligib le. Thereafter, any charge im posed on such a person was indisputably im posed in 
direct contravention o f s. 53 (2) o f the Act o f  1970.” [2005] 1 IR 105, at 175-6.

M cCormack, note 104, at 218.
A s Donal O ’D onnell notes, the decision  show s how “ ...property rights, far from being the preserve o f  the 

rich, are o f real value to som e of the weakest and m ost overlooked in our society .” Donal O 'D onnell 
“Property Rights in the Irish Constitution: Rights for Rich People, or a Pillar o f Free Society?” in Eoin
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judicial awareness of the connections between democracy and property rights, with the 

protection of private property regarded as essential to both the individual and to the 

democratic system. When the property rights of a vulnerable group are targeted, that group 

is unlikely to be able to defend its interests through the political process, because of a lack 

of knowledge and political empowerment. Moreover, any restriction will have a 

proportionately more severe impact on them by virtue of their vulnerability. Consequently, 

the property rights of the members of such a group are particularly worthy of judicial 

protection in the interests of the democratic system as a whole.

Public-Interest Focused Review
Despite the decisions in Blake, the Employment Equality Bill case, and the Health Bill case, 

the courts have often rejected challenges to legislation based on unfairness in the 

distribution of costs. The focus in such decisions is on the public interest served by the 

restriction rather than on its impact on the victim. A number of different arguments have 

been relied upon by the courts to justify restrictions on property rights that have the effect 

of requiring a discrete group to pay for a public burden, some of which are consistent with 

the decisions striking down such measures and some of which are not.

(a) Permissible Claw-Backs from  Profits Earned in the Public Sphere

One explanation for the examples of permissible targeted legislation offered in the 

Employment Equality Bill case, considered in the previous section, was that they were all 

cases where owners were required to give up profits earned in the public sphere in the 

public interest. This reasoning was applied to uphold a measure targeting a particular social
I  ^ 9group in Re Article 26 and Part V o f  the Planning and Development Bill, 1999. The Bill 

allowed local authorities to require owners to cede up to 20% of their land, serviced sites, 

or built units for social and affordable housing as a condition of a grant of planning 

permission. The developer would receive compensation reflecting the existing use value of 

the land, which assumed that no development other than exempted development would be 

allowed on the land at the time it was transferred.''^'^ Under s. 97, development consisting

Carolan and Oran Doyle eds, The Irish Constitution -  Governance and Values (Thompson Round Hall, 2008) 
412, at 430.

Article 26 and Part V o f  the Planning and Development Bill, 1999  [2000] 2 IR 321, hereafter the 
Planning and Developm ent Bill case.

Where houses and/or sites were transferred, the compensation paid to the developer would include the 
building and attributable development costs as agreed between the parties, including profit on that cost. In 
addition in certain circumstances, the compensation payable under s. 96 could be greater than the existing use
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of four or fewer houses or of housing on 0.2 hectares or less was exempt from these social 

and affordable housing obligations.'^’

The arguments made by counsel opposing the Bill’s constitutionality drew heavily 

on the earlier cases in which redistributive legislation had been struck down on property 

rights grounds, and contended that the Bill entailed an impermissible imposition of social 

costs on a discrete group of o w n e rs .N o n e th e le ss , the Supreme Court held that the Bill 

did not constitute an unjust attack on property rights. It reasoned that while ordinarily 

market value compensation was required where property was compulsorily acquired, since 

the effect of Part V was simply to claw back part of the value contributed to the land by a 

grant of planning permission, less than market value compensation was permissible.''^^ It 

determined that it was not unfair or unreasonable to distinguish between those who bought 

their land before the Bill was published, and those who bought after that date, and further 

to distinguish between those who acquired land through inheritance as opposed to by 

p u r c h a s e . T h e  Court did not explain its conclusion on this point, but it was probably 

based on the fact that the distinctions protected those who invested financially in reliance 

on the then-existing regulatory regime, and as such, secured owners’ legitimate 

investment-backed expectations.

The Court also rejected the argument that Part V unfairly discriminated between 

those who were burdened under its terms and those who benefited from it. It acknowledged 

that insofar as the scheme benefited some groups of individuals in need of housing support 

at the expense of landowners, it did provide for unequal treatment. However, it was a 

constitutionally permissible kind of unequal treatment, particularly when considered in 

light of the need to afford substantial leeway to the legislature to deal with controversial 

social and economic matters and to reconcile the conflicting claims of different sections of 

s o c i e t y . I n  reaching this conclusion, the Court was heavily influenced by the fact that the

value o f  the land. If the developer bought the land before 25 August, 1999, he could claim  the price actually 
paid for the land plus interest if  that sum was greater than the existing use value o f the land on the date o f  
transfer. H ow ever, where land was acquired as a gift or through inheritance before that date, the owner could  
only claim  a sum equal to the market value o f the land on the valuation date estim ated in accordance with s. 
15 o f  the Capital Acquisitions Tax Act, 1976, or the existing use value, whichever was greater. The valuation 
date was the date o f the gift or the date o f  the death o f the person from  whom  the land was inherited.

This exem ption was probably a response to the criticism  o f  the absence o f  an exem ption for small 
businesses in the Em ploym ent Equality B ill, 1996 by the Supreme Court in the Em ploym ent E quality  B ill 

[1997] 2 IR 321, at 368.
See  [2000] 2 IR 321, at 339-341.
Ibid, at 354-356,
Ibid, at 354.
Ibid, at 357.
Ibid, at 358.
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developers burdened by Part V derived substantial profit from a grant of planning 

permission. Accordingly, the decision fits with the pattern identified in the exceptions set 

out in the Employment Equality Bill case -  where a profit is earned by an operator in the 

public sphere, that profit can be limited in the interests of the common good where there is 

some connection between the reason for the limitation and the profitable activity in 

q u e s t i o n . I t  also reflects the distinction drawn by Hogan and Whyte between cases 

involving regulatory permissions and other interferences with property rights. The Court 

also emphasised the fact that planning legislation was of general application, and that all
148persons holding land did so subject to planning controls. While the obligations in 

relation to social and affordable housing only applied to a discrete category of individuals, 

they formed part of a wider code of planning control to which all land was subject, and 

which consequently controlled the expectations that owners could legitimately form in 

relation to the use of their land.

Similarly in BUPA Ireland Ltd v Health Insurance Authority, targeted legislation 

was accepted as constitutionally permissible in circumstances where the targeted owner 

was earning profits in the public sphere through an activity related to the impugned 

restriction.'"'^ McKechnie J upheld s. 12 of the Health Insurance Act, 1994, which enabled 

the Minister for Health to introduce a risk equalisation scheme in the health insurance 

industry, which required BUPA to make substantial financial payments to the Voluntary 

Health Insurance Board to reflect the higher level of risk borne by the VHI due to the older 

age profile of its customers.'^® McKechnie J noted that BUPA’s transfer for 2005 would 

have amounted to €33 million, and acknowledged “ ...it is likely that in the short term the 

scheme will have a significant impact on, at least, their profitability, if not also on their 

reserve fund.” As such, he held that risk equalisation constituted a prima facie  

infringement of the applicant’s constitutional right to p r o pe r t y . Ho w e v e r ,  he held that it 

was necessary to avoid potential instability in the health insurance market and to support 

the community rated s y s t e m. Ev i d e n t l y ,  McKechnie J did not see any constitutional

For similar “profit claw-back” reasoning, c f  Carrigaline Community Television Broadcasting Co Ltd v 
Minister fo r  Transport [1997] 1 ILRM 241, at 290.

[2000] 2 IR 321, at 353.
[2006] lEHC 431.
Initially the VHI had operated as a statutory monopoly, but BUPA came into the market along with other 

operators as a result o f Council Directive 92/49/EEC (the Third Non Life Directive), which required Member 
States to abolish existing monopolies and liberalise the non-life insurance sector.

[2006] IEHC431, at [249],
Ibid, at [251],
Ibid, at [290]. The Supreme Court on appeal did not reach the constitutional issue. See [2009] 1 ILRM 81.
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problem in the State placing a financial burden on a discrete category of owners in order to 

secure a common benefit. The worthiness of the legislature’s objective, coupled with the 

perceived necessity of risk-equalisation in achieving that objective, was determinative of 

the constitutionality of the regulations.

(b) The Harm-Benefit Distinction

A public-interest focus is also identifiable in the way the courts have used the harm/benefit 

distinction in recent cases. As already discussed, this distinction suggests that an 

uncompensated interference with property rights is permissible where it prevents or 

remedies a harm caused by the restricted owner, but not otherwise. The courts have 

invoked this distinction to support decisions upholding restrictions on the exercise of 

property rights, but have rejected attempts by owners to use it to strike down restrictions.

The first of these cases was Hanrahan v The Environmental Protection Agency, 

which involved a challenge to a condition imposed on an integrated pollution control 

licence for a pig farm that required the farm to be de-stocked to specified l e v e l s . I t  was 

imposed by the Agency pursuant to sections 83 and 84 of the Environmental Protection 

Agency Act, 1992. The condition was challenged both on the basis that it was uhra vires 

the powers of the Agency and on the basis that it was an unconstitutional interference with 

property rights. The applicants also challenged the empowering provisions of the 1992 Act. 

In the first Hanrahan case, Smyth J concluded that the condition was not uhra vires or 

disproportionate.’^̂  He said it was unnecessary to decide the constitutional issue, although 

he noted with approval the arguments advanced in support of the constitutionality of the 

Act and the co n d itio n .N o n e th e less , Smyth J went on in a later judgment to consider the 

constitutional arguments. He upheld the condition and the conditioning power, and 

referred with apparent approval to counsel for the Attorney General’s arguments on 

constitutionality.’ *̂

The first argument noted by Smyth J was that the applicants were not singled out 

unfairly by the imposition of the impugned condition on their licence, because they 

enjoyed “ ...the ‘reciprocity of advantage’ inherent in a regulatory code of general

[2005] lEHC 5867, [2006] 1 ILRM 275.
[2005] lEHC 5867.
Ibid, at 5906.
[2006] 1 ILRM 275.
Ibid, at 280-281. It is not clear from the judgm ent whether Smyth J was adopting those submissions.
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application.” '^^ From this perspective, burdens imposed by a regulatory system do not 

suffer from distributional unfairness where they are offset by benefits that accrue to an 

individual within such a system. Richard Epstein characterises such parallel benefits as 

“implicit in-kind compensation” , which justify otherwise unconstitutional takings of 

private p ro p e r ty .R e c ip ro c ity  in restrictions tends to rebut any suggestion that a property 

owner has been singled out unfairly for a restriction on his or her use of property for the 

benefit of the community as a whole.

However, the malleability of the harm/benefit distinction means that reciprocity 

analysis is indeterminate, as it requires judges to identify benefits that accrue to an owner 

to offset burdens that are imposed on his property rights. Judges are free to construe the 

meaning of “benefit” broadly or narrowly in this context, and the choice they make will 

affect the freedom that the State has to restrict the use of private property without paying 

compensation. For example, building height restrictions in a residential area can be 

understood to confer direct reciprocal benefits on restricted owners if reciprocity is 

considered at a fairly superficial, general level. All of the affected owners gain a direct 

benefit through an increase or maintenance in property values in the area, which offsets the 

loss caused by the height restriction. A broader understanding of “benefit” is required to 

identify reciprocity in cases such as Hanrahan. The owner who is restrained from using 

property in ways that may degrade the environment only benefits from the restriction if the 

promotion of the general public interest in environmental protection is regarded as a 

sufficiendy direct benefit to mitigate the losses suffered.

The scope of a reciprocity exception will be determined by the judicial construction 

of “benefit”, which in turn will hinge on the intuitive sense of fairness of the deciding 

judge. Moreover, reciprocity analysis is premised on a liberal image of society that pits the 

individual against the community at large, which does not sit easily with the emphasis on

Ibid, at 280. This echoes the reciprocity reasoning o f Murray J in the context o f  the m ilk levy  schem e in 
M ah er  v M inister f o r  A gricu lture  [2001] 2 IR 139, at 229. C /C hapter 4, at 158-160.

Richard Epstein, Suprem e N eg lec t  (2008, O UP), at 49.
In contrast, som ething like spot zoning, whereby the use o f sm all pockets o f land is restricted, but the 

surrounding land is not subject to the sam e restrictions, appears to unfairly single out an ow ner for the benefit 
o f  his neighbours. In such a case, the targeted owner is required to lim it his use o f  his property, without any 
reciprocity o f  advantage.

Even in a sim ple height restriction exam ple, individual cases m ay arise where reciprocity does not apply 
to balance the benefits and burdens im posed on an individual owner. For instance, if  I planned to build an 
extension to m y house that w ould have increased its value by 1%  and I am restrained in doing so, I lose a 
potential 7% increase in value, whereas m y neighbours gain, let’s say, 2% in the value o f  their properties. 
T hey may never have intended to extend their properties, m eaning they have benefited from  the restriction on 
m y right to develop without having to suffer any burden in return. Thus reciprocity can only ever be a 
generalised justification for certain kinds o f  restrictions on property rights -  the State w ill never be able to 
establish an actual reciprocity o f  advantage in all cases.
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the common good and social justice in Article 43. An institution of private ownership 

premised on these values would not appear to be one that should be delineated by a strict 

principle of reciprocity.

Again drawing on a harm/benefit distinction, Smyth J referred with apparent 

approval to counsel for the respondent’s reliance on the “noxious use” exception to the 

requirement under the Fifth Amendment of the US Constitution that compensation must be 

paid for any taking of private p ro p e r ty .A c c o rd in g  to this principle, an owner has no 

right to begin or continue a nuisance-like use of property, and a restriction on such a use 

does not constitute a taking of property that requires compensation.'^^ The “noxious use” 

doctrine has fallen into disfavour with the US Supreme Court on the basis that the 

harm/benefit distinction upon which it turns is indeterminate. Nonetheless, the US 

Supreme Court maintains that regulatory measures depriving an owner of all economically 

beneficial use of his property may be imposed without compensation provided the 

restriction reflects a prohibition contained in the State’s background law of nuisance or 

p r o p e r t y . A  similar approach was ad o p ted 'm M  & F Quirke v An Bord Pleandla, where 

O ’Neill J noted:

Apart from statutory provision, the law of nuisance has long recognised 
that activity carried out on land may be restrained where that activity 
causes deleterious effects to escape which cause damage to adjoining 
property. It could never be said that there was an unrestricted right to use 
property for any activity, including quarrying, regardless of the effects 
that activity had on the enjoyment of other persons of their lives, health 
and properties.

A s Alexander argues, “ . . . i f  w e lim it recognition o f  our contributory obligations strictly to circum stances 
where an individual eventually receives a benefit as valuable as the burden the individual has sustained, then 
w e weaken our conception o f  com m unity and hinder it from fostering human flourishing.” Alexander, note 
122, at 772.

[2006] 1 ILRM 275, at 281.
C /Joseph L. Sax, “Takings and the P olice Power”, (1964) 74 Yale L J  36, at 37.
For instance in L ucas v South C arolina C oasta l C om m ission, which involved a prohibition on 

developm ent o f coastal lands. Justice Scalia for the majority characterised the “noxious use” doctrine as a 
sim plistic device used in the early takings cases, before the case-law  developed a broad acceptance that the 
State could restrict property rights in the interests o f  the com m on good, and argued that the difference  
between “harm” and “benefit” was in the eye o f the beholder. (1992) 505 US 1003, at 1022-1026.

Ibid, at 1029-1030.
[2010] I ILRM 93, at 111.  H owever, the tort o f  nuisance also protects property rights. A s the Supreme 

Court stated in H anrahan  v M erck, Sharpe and D ohm e, the tort o f nuisance is “ ...a n  im plem entation o f the 
State's duties under the [Constitution’s] provisions as to the personal rights and property rights o f  the 
plaintiffs as citizens.” [1988] ILRM 629, at 635. C f Smyth v R ailw ay P rocurem en t A gency  (5 March 2010) 
(HC), at [32.3], and G rant v R oche P roducts (Ireland) L td  [2008] 4 IR 679, at 700-701.
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O ’Neill J clearly regarded nuisance law as an important guide to the limits of an owner’s 

freedom in the use of his property, thereby reflecting the view that harmful or noxious uses 

of property do not form part of an owner’s protected “bundle of rights.”

In M&F Quirke Ltd  and Hanrahan, O ’Neill J and Smyth J both extrapolated an 

entitlement on the part of the State to restrict uses of property that have negative 

environmental consequences from the background restriction imposed by nuisance law and 

the “noxious use” principle respectively on property rights. Following this approach, the 

State becomes the enforcer of nuisance-like claims against the offending owner on behalf 

of society at large, meaning nuisance principles are no longer only operative between 

neighbouring property owners. Rather, everyone in society has a nuisance-like claim 

against environmental degradation, which the State enforces through public regulation. 

However, neither judge held that the activities being restrained constituted nuisances under 

common law principles. Nor did they delineate a category of uses falling short of common 

law nuisances but sufficiently “nuisance-like” or “noxious” to warrant restriction without 

compensation.'^^

Instead, the notion of harm was loosely employed to bolster the justification for the 

conclusion the courts wished to reach, which was to uphold anti-pollution measures 

intuitively accepted to be harm-preventing. Neither the noxious use principle nor the 

nuisance analogy as they have been applied indicate any clear distinction between cases 

that do and do not impermissibly burden discrete groups or individuals with the costs of 

public goods. The deeper root of this indeterminacy is the lack of clarity in Irish 

constitutional property doctrine surrounding the nature of the ordinary “bundle of rights” 

that an owner is presumed to have and to be entitled to exercise over his property, which 

was highlighted in the previous Chapter. Absent a clear underlying conception of property, 

notions of harm and benefit are meaningless in constitutional property rights adjudication.

The courts have been unwilling to strike down restrictions on the basis of the 

harm/benefit distinction. For example, in Rajferty v The Minister fo r  Agriculture, the High 

Court rejected a challenge that hinged on the distinction. The plaintiffs’ sheep were 

ordered to be culled by the Minister in order to prevent the spread of foot and mouth 

disease, and they contended that since their flocks were not infected, but rather were culled

Although in M & F  Quirke Ltd, which concerned statutory provisions that required quarry ow ners to re
apply for planning perm ission for their operations in certain circum stances, O ’N eill J left open the possibility  
that if  perm ission for the continuation o f  a quarry was not granted on foot o f such an application or was 
granted subject to conditions requiring cessation, com pensation might be payable. [2010] 2 ILRM  91, at 
112 .

[2008] lEHC 344.
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in the public interest, they should recover compensation for all of their losses.'^' Despite 

characterising this argument as attractive, McGovern J rejected it on the basis of a 

floodgates concern. He said that it ignored the fact that many other people (such as for 

example tourist operators) were adversely affected by the outbreak and the restrictions it 

prompted, but they received no compensation. All that was constitutionally required was a 

scheme of compensation that was “ ...fair and reasonable and proportionate to the 

situation.” McGovern J concluded that the compensation scheme in place met this 

standard, reasoning that when natural calamities occur, hardship must fall somewhere in 

society regardless of any question of fault given the potentially serious and 

disproportionate burden that would be imposed on taxpayers if all consequential losses had 

to be compensated.'^^ Rafferty indicates that where owners suffer losses in the context of 

some kind of natural disaster to which the restricted owners have not contributed, the State 

can allow losses to remain where they fall.'^"^ It reflects a judicial concern that the State’s 

regulatory power would be too limited if a harmful activity had to be identified in every 

case where an owner’s rights were restricted in the public interest.

A similar approach was adopted by the High Court in Dellway Investment Ltd v 

National Asset Management Agency, which involved a challenge to NAM A’s decision to 

acquire loans that were alleged not to be i m p a i r e d . T h e  applicant argued that his loans 

should not be taken by NAMA, since they did not cause the harm it was attempting to 

remedy. The court was dismissive of this attempt to place the burden of the economic 

recovery solely on the shoulders of those who could be said to have created or contributed 

to the crisis. It held;

...even if it is the case that Mr. M cKillen’s loans are not part of the 
problem that does not seem to the Court to be a central consideration.
Very many people will be paying both in money, in jobs and in other 
ways, for a very considerable period of time, to pay the price of solving 
the problems of Irish banks. The vast majority of those persons had 
nothing to do with creating the problem. Yet they will be required to play 
their part in its solution to their cost. Loans are not “going into NAMA”

at [26].
Ibid, at [26], 

at [38].
H ow ever, it is significant that M cG overn J in Rafferty  concluded that the plaintiffs received more than 

market value com pensation from the State for the loss o f  their livestock, and m erely refused to extend that 
com pensation to reflect consequential losses. Ibid, at [14].

[2010] lEHC 364.
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as a punishment for borrowers whose problems may have contributed to 
the financial crisis which has hit the Irish banks.

This analysis indicates that the harm/benefit distinction has little weight where it is 

invoked to impugn the constitutionality of a restriction on the exercise of property rights. 

While such considerations may continue to feed into a judge’s sense of the fairness of a 

particular restriction, the State’s power to regulate in the public interest in the area of 

property is not straight-jacketed by the need to prove that the affected owners contributed 

to the relevant social ill that it is trying to address through redistributive legislation. On the 

other hand, the fact that a restriction can be construed as a harm-prevention or harm- 

remediation measure will support the State’s contention that it is constitutionally justifiable. 

Therefore, the harm-benefit distinction can count in favour of the public interest, but not 

against it.

(c) Economic Crisis

In J & J Haire & Company Ltd v Minister fo r  Health, McMahon J interpreted the Health 

Bill case to mean that where an “extreme financial crisis or a fundamental disequilibrium 

in public finances” exists, the abrogation of property rights in the interests of the public 

finances could be justified.'’  ̂He reasoned:

...the State is facing an unprecedented economic crisis, whereby the 
State is forced to introduce drastic economies and cuts across the board.
These economic realities must inform the interpretation of the 
constitutional phrases in assessing what the State can do and what 
distributive measures it must take to ensure not only the stability of the 
economy, but the stability of the State itself.*^*

Thus any notion of fairness in the distribution of collective burdens contained in the courts’ 

understanding of “justice” in the Constitution must accommodate the economic challenges 

facing the State in times of crisis.

Haire concerned the constitutionality of changes made to the fees for the provision 

of public services paid to pharmacists that were introduced in regulations enacted pursuant 

to s. 9 of the Financial Emergency Measures in the Public Interest Act 2009.*^^ McMahon 

J held that the plaintiffs did not have a contractual right to continued fees at a particular 

level, and consequently he determined that the legislation was not an “unjust attack” on

at [10.27],
[2009] lEHC 562.
Ibid, reference omitted, approved in Unite the Union v M inister fo r  Finance [2010] lEHC 354.

™ [2009] lEHC 562.
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property rights. However, he also concluded obiter that even if the plaintiffs did have such

a property right, it would not have been unjustly attacked by the impugned reductions.'*®

McMahon J ’s assessment of the Health Bill case, and of the current economic

circumstances prevailing in Ireland, was cited with apparent approval by the High Court in

Dellway Investment. Counsel for the State argued that the acts of the legislature should

benefit from a heightened presumption of constitutionality in circumstances of economic

crisis. Although the court did not adopt that submission, it referred to “ ...the undoubted

deference to the policy decision of the Oireachtas that exists in such circumstances,” and
181indicated that the economic crisis would be relevant to its proportionality analysis.

Significantly, in neither Haire nor Dellway is there any detailed analysis of the 

change in the country’s economic conditions in light of the statements in the Health Bill 

case concerning financial instability. The courts did not indicate when between that 

decision (at which time the Supreme Court considered that the potential risk to the 

exchequer did not justify the referred provision), and their decisions, the economic 

circumstances shifted into crisis-mode. Consequently, it is not clear how difficult 

economic conditions must be in order to be relevant to the scope of the State’s power to 

restrict property rights. The attitude of the courts appears to be that they know a crisis 

when they see one, and respond accordingly. This is unsatisfactory from the point of view 

both of owners and of the State, as the extent to which property rights can be constrained 

by the State based on prevailing economic conditions is unclear.

(d) The Rationality Requirement 

The courts in a number of cases have upheld the “singling-out” of a discrete group for a 

particularly onerous burden where the “singling-out” was rationally related to the objective 

sought to be achieved by the legislature. While Blake is consistent with this trend, as the

He noted various features o f the schem e in concluding that it was a proportionate restriction. Under s. 9 
(4), a process o f  consultation had to take place before regulations could be introduced. The M inister had to 
take a specified list o f  matters (including existing contracts) into account and was required to set rates that 
were “fair and reasonable” in light o f  the A ct’s objectives (s .9 (5)). Even then, the regulations were open to 
annulment by the Oireachtas (s. 9 (16)), and had to be review ed on an annual basis, with both the M inisters 
for Health and Finance required to consider the appropriateness o f any changes in the rates payable to 
pharmacists (ss. 9 ( 1 3 )  and 13). Finally, pharmacists were permitted to withdraw from providing services for 
the State upon giving 30 days notice, regardless o f their contractual obligations (s. 9 (8)).

[2010] lEHC 364, at [10.20],
A s Gerard M cCorm ack presciently noted, com m enting on C ondon v M in ister f o r  Labour, 11 June 1980 

(H C), “[t]he Irish econom y (like that o f  all other countries) is nearly always beset by som e difficulty, whether 
it be high unem ploym ent, budgetary deficits, poor growth, or an adverse balance o f  paym ents, which could  
be characterised as an em ergency with as much (or as little) plausibility as inflation.” Gerard M cCormack, 
“Contractual Entitlem ents and the Constitution” (1982) 17 I r J u r  340 , at 343.
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Rent Restrictions Act was outdated and ineffective as a means of controlling rents, the 

Employment Equality Bill case is not, since the “singling-out” in that case was clearly 

rationally related to the objective of enhancing employment equality for disabled 

individuals. Similarly, the Health Amendment Bill was a rational means of attaining the 

legislature’s objective, but nonetheless was found to be an “unjust attack.”

Condon v The Minister fo r  Labour, which also provides an early example of the 

significance of prevailing economic conditions in assessing the constitutionality of 

restrictions on property rights, illustrates how rationality can be held to justify the 

imposition of discrete burdens on owners in the public interest. Condon concerned the 

constitutionality of the Regulation of Banks (Remuneration and Conditions of Employment) 

(Temporary Provisions) Act 1975, which empowered the Minister for Labour to prohibit 

increases in wages that were inconsistent with agreements that had been negotiated at the 

instance of government between unions and employer representatives to stabilise wages. 

The Minister exercised this power to prohibit the bringing into effect of a pay agreement 

between the Irish Bank Officials Association and the Bank Staff Relations Committee.

McWilliam J in the High Court rejected the argument that the prohibition unfairly 

singled out one group of workers for special punitive treatment, as he felt that the 

discrimination involved in the legislation was not related to human personality but rather 

was based on what the legislature regarded as being the requirements of the common 

good.'*^ He concluded that the difficult economic circumstances in which the Act was 

introduced meant that the selection of bank officials for restrictions was not arbitrary, and 

furthermore that it was reasonable for the government to think the Act would promote the
185common good. In his analysis, McWilliam J identified a narrow purpose for the 

legislation, namely to prevent bank workers from bucking the national trend by receiving 

wage increases. With respect to that purpose, the selection of bank officials was clearly not 

arbitrary, but was a logical and necessary means of achieving the legislature’s aims. 

However, the rationality of the selection of the affected bank officials as opposed to other 

employees depended on the level of specificity at which the purpose of the legislation was

In C ondon  v The M in ister f o r  L abour  [1981] IR 62, the Supreme Court held that the introduction o f  an 
Expiration Order by the M inister in 1976, causing the 1975 Act, and orders m ade under it, to expire, did not 
mean that the challenge to the constitutionality o f the A ct and the order was m oot.

11 June 1980 (H C), at 9.
Ibid, at 12. M cW illiam  J devoted considerable attention to the econom ic context within which the A ct was 

introduced, noting that at the relevant tim e inflation w as at over 20%, the balance o f paym ents deficit was too  
high and the governm ent was advised that urgent m easures were needed to regulate the econom y. He also  
stressed that the A cts were temporary in application and had not operated so  as to perm anently deprive 
anyone o f  any pecuniary advantage. Ibid, at 5.
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construed. For instance, McWilliam J could have held that the purpose of the measure was 

to stabilise public finances, or to improve the economic situation prevailing in Ireland at 

the time. If these broader constructions were adopted, the “singling-out” of bank officials 

might have appeared less rational.

Another good example of the significance of rationality is Madigan v The Attorney 

General, which also demonstrates the particular deference that the courts will extend to the 

legislature in the context of taxation. As already noted, Madigan concerned the 

constitutionality of a residential property tax introduced in Part VI of the Finance Act, 

1983. O ’Hanlon J held that the fact that a taxation measure could have unequal 

distributional impacts was an inadequate basis for striking it down as an unjust attack on 

property rights:

Each year’s budgetary provisions bring with them a chorus of protest 
from sections of the community who feel they have been called upon to 
bear a disproportionate share of the tax burden. Very often these 
complaints are perfectly legitimate and well-founded, but it is necessary 
to go much further to sustain a constitutional challenge to the validity of 
such financial provisions -  otherwise the affairs of State would grind to a 
halt each year while the courts were called upon to review the contents of

1 8 7successive Finance Acts.

O ’Hanlon J conceded that tax laws could be unconstitutional where there was no basis for 

a “singling-out” in light of the objective of the taxation measure.'** He held that the
189distinctions drawn by the property tax were rational in light of its objective. On appeal, 

O ’Higgins CJ agreed with O’Hanlon J ’s conclusion, and adopted a notably more 

deferential approach to review of the distributional impact of the legislation at issue in 

Madigan than he had in Blake and the Housing Bill case. He concluded that although the 

tax would have different impacts on individuals depending on their personal circumstances, 

aggrieved individuals could not successfully challenge its constitutionality on that basis.

In light of Madigan, it is clear that the legislature is entitled to enact taxes that are selective 

in their application and that have a harsher impact on some individuals or groups than on 

others where that selection is rationally connected to the objective sought to be achieved by

[1986] ILRM 136.
'^U bid, at 152.

He also referred to the decisions in B lake  and in C ityv iew  P ress L td  v An C hom hairle O iliuna  [1980] 1 IR 
381, noting that in the latter case the Court had accepted that a lev y  could be im posed on one section o f  
industry.

[1986] ILRM 136, at 157.
Ibid, at 163,
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the tax. In addition, the fact that a distribution of costs arises in the context of taxation is 

regarded by the courts as a strong argument in its favour.

(e) A “Common D uty” Justification fo r  Disparate Burdens 

In O ’Callaghan v Commissioners fo r  Public Works, the courts accepted that the costs of 

the preservation of national monuments could be imposed on the private owners of such 

monuments, rather than being borne by society as a w h o l e . O ’Callaghan concerned a 

preservation order issued in respect of an historic promontory fort pursuant to s. 8 of the 

National Monuments Act 1930 as amended, which prohibited the owner from, among other 

things, excavating, digging, ploughing or otherwise disturbing the ground within, around 

or in proximity to the fort without consent from the Commissioners. The landowner argued 

that this order sterilised his land without compensation and consequently that s. 8 was an 

unjust attack on his constitutional property rights.

McWilliam J in the High Court sought to distinguish the 1930 Act from the Rent 

Restrictions Act struck down in Blake. First, he noted that the selection of the p laintiffs 

property for preservation was not arbitrary, as the fort located on the p lain tiffs lands was 

judged by the executive to be of sufficient interest to warrant protection. However this 

rational connection did not explain the absence of compensation for the plaintiff, since the 

sites could have been preserved just as effectively by the State paying compensation for the 

restriction of use, or compulsorily acquiring the land. McWilliam J further noted that all 

citizens share in the benefit of monument preservation, whereas a benefit such as restricted 

rent might only benefit a discrete group of citizens. However, the burden of paying for the 

collective benefit at issue in O ’Callaghan fell only upon those who happened to own 

properties with national monuments on them.'^‘ Finally, McWilliam J noted that unlike the 

landlords in Blake, whom the courts had held were deprived of all the normal benefits of 

ownership of their land, the plaintiff had not been deprived of normal use of his land.'^^ 

However, McWilliam J did not explain why the right to a market return on one’s property 

and to possess that property were “normal” benefits of ownership, whereas the right to 

make free use of one’s land was not such a benefit, indicating again that in this context.

[1983] ILRM 391, [1985] ILRM 364, hereafter O ’Callaghan. In the earlier decision of Tormey v 
Commissioners fo r  Public Works (21 December 1972) (SC), the Supreme Court clearly indicated that 
compensation was required where land was compulsorily acquired for preservation purposes.
'^^[1983] ILRM 391, at 399.
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judges tend to rule on the basis of an unarticulated understanding of the core set of 

ownership entitlements that should ordinarily be protected against legislative interference.

The Supreme Court upheld McWilliam J ’s decision that the National Monument 

Act was not an unconstitutional interference with private property rights. O ’Higgins CJ 

stressed that the legislation did not deprive the plaintiff of his ownership of the property, or 

the right to use the property in any way not inconsistent with its preservation. It simply 

prohibited the plaintiff from destroying the monument.*^'* However, while the plain tiffs 

use of his land was undoubtedly contrary to and conflicted with the State’s desire to 

preserve a historical monument, he wanted to plough the land not for the sake of 

destroying the monument, but rather to use the land for productive purposes such as horse 

training and horticulture. The proposed use was destructive only in light of the use the 

State had prioritised for the land.

O’Higgins CJ held that the legislation was not arbitrary or selective, as it applied to 

all national monuments regardless of who owned them.'^^ There was a logical reason for 

applying the preservation power to the affected land. Nonetheless, while the burdened land 

was undoubtedly the land that needed to be preserved in the public interest, the cost of 

such preservation could have been spread evenly across society. O ’Higgins CJ attempted 

to overcome this concern by characterising the burden imposed on the affected landowners 

as “ ...a  requirement of what should be regarded as the common duty of all citizens -  to 

preserve such a monument.” He contended that this duty meant that the restriction 

involved in a preservation order constituted a reconciliation of the use of land with the 

exigencies of the common good, as set out in the Preamble and Article 1 of the 

Constitution. The duty based language employed simply amounted to another attempt to 

cast subjective judgments about the appropriate allocation of costs and benefits in society 

in an objective light, since O’Higgins CJ did not indicate the legal origin or scope of any 

“common duty” to protect heritage property, but rather asserted that it existed. He did not 

ground the duty in any developed theory of ownership obligations rooted in Article 43.2. 

This failing in O ’Higgins CJ’s analysis means his “duty” rationale for the restriction was 

unpersuasive. Indeed, if preservation is a “common duty” of all citizens, following the 

logic of the Employment Equality Bill case, justice would require that its costs should be

[1985] ILRM 364, at 367.
Ibid.

229
^^Ubid.



met by society as a whole through general taxation, rather than through more targeted
197measures.

A more persuasive distinction offered by the Court was the fact that the landowner 

in O ’Callaghan was on notice of the preservation order before he purchased the property, 

meaning his expectations in relation to the use of the property could be regarded as shaped
198by the order. On this reasoning, legislation imposing discrete burdens on groups in 

society may be permissible where those groups have advance notice of the restriction prior 

to making the affected investment, meaning the restriction does not upset any settled 

expectations of security of value or possession.

Illegitimate Discrimination Between Landowners
A restriction that discriminates between owners but does not advance a legitimate objective 

will be struck down as unconstitutional. In An Blascaod M or Teoranta v Commissioners 

fo r  Public Works, Budd J struck down a compulsory acquisition statute that discriminated 

between landowners on inter-related equality and property rights grounds. The decision 

further demonstrates that restrictions that single out discrete categories of owners may be 

invalid where there is no legitimate basis for the selective application of the restriction.

The plaintiffs in the case taken together were the largest landowners on the Great 

Blasket Island, and Budd J noted that they had all “ ...expended time, energy and money on 

trying to preserve the ambience of the island and buildings on the i s l a n d . O n  foot of s. 4 

of the An Blascaod Mor National Historic Park Act, 1989, compulsory purchase orders 

were issued in respect of the plaintiffs’ property. However, the Commissioners could not 

acquire land owned or occupied by someone since the date the island was evacuated (17 

November 1953) who was ordinarily resident on the island before that date, or land owned

In this regard. O 'C allaghan  contrasts sharply with the recent decision o f Herbert J in B em is  v The 
M in ister f o r  A rts. B em is  involved an application for judicial review  o f  a series o f decisions by the M inister  
refusing to grant perm ission to the owner o f  the wreck o f the R.M.S. L usitania  to explore the wreck and to 
rem ove objects from it. Herbert J took a strict view  on the issue o f distributional fairness, saying that the 
M inister w as not entitled to im pose financial or other burdens on the owner o f  the wreck, either directly or 
indirectly, w hich were “ ...predom inantly for the benefit o f  the people o f this State or for the advancem ent o f  
education or science generally.” [2005] lEHC 207. The Supreme Court reserved its position on the 
correctness o f  Herbert J’s analysis o f  the ow ner’s property rights and the lim its they placed on the M inister’s 
licensing power. [2007] 3 IR 255, at 280-281.

[1985] ILRM 364 , at 368. A  sim ilar point was made by M cCorm ack in critiquing the Supreme Court’s 
decision  in Blake. He said: “ ...perhaps, it should have been borne more strongly in mind by the Courts when  
considering the constitutional challenge that many landlords o f  controlled dw ellings had purchased these 
prem ises subsequent to the com ing into operation o f  the rent restrictions regim e and the price paid reflected  
this fact. Thus the controlled rent might provide a reasonable rate o f  return for these landlords on their initial 
investm ent.” M cCorm ack, note 104, at 214.
'” [1 998]IE H C  38, at [54],
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or occupied by a relative or lineal descendant of such a person. Budd J interpreted “relative” 

or “lineal descendant” within the Act to mean the exempted person “ ...could be from a far 

future generation, the distant issue of a post-1953 owner or occupier who ceased to be 

resident long before 1953.” °̂̂

Budd J noted a number of the Act’s unusual features. First, it was not framed in 

general terms, but rather concerned one island off the coast of County Kerry." Second, it 

provided that a small group of owners could have their land expropriated whilst others, 

who might be unconnected with Ireland, could be exempted.^^^ Budd J clearly regarded 

this aspect of the Act as unfair, as it failed to protect the interests of owners who had made

a clear commitment to the island through engaging in preservation work. Their effort, and
20^their personal relationship with the island, was not respected. While he accepted that an 

exemption limited to former inhabitants who remained actively associated with the island 

might have been less objectionable, he concluded that the discrimination involved in the 

legislation was unconstitutional.

An Blascaod M 6r Teoranta indicates that restrictions on property rights that apply 

selectively must demonstrate a legitimate reason for that selectivity. Consequently, 

equality considerations may overlap with property rights considerations in a determination 

of whether an “unjust attack” has occurred. Furthermore, it is clear from Budd J ’s 

judgment that the subjective relationship between a category of owners and their property, 

both in terms of the time spent living in the property, and the level of personal input into 

the property, may feed into a judicial appraisal of the fairness of a restriction on property 

rights. Those who are personally invested in property are regarded as having a stronger 

claim to judicial protection against expropriation that those who lack such a relationship 

with affected property.

Bills o f  Attainder
The plaintiffs in An Blascaod M or Teoranta also argued that the Act was akin to a bill of 

attainder, because it applied in effect only to them. Budd J stated, “ [o]ne of the essential 

protections against arbitrary and unreasonable government is the requirement that laws

Ibid, at [132].
Ibid, at [39],
Ibid, at [41],
Ibid, at [103],

^°Ubid, at [185] - [195],
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should be of general application and not targeted against a specific minority.” He 

concluded that the Act was unconstitutional, as it amounted in effect to an unconstitutional 

bill of attainder, or as he put it, “ ...the targeting in reality of only the Plaintiffs whereby the 

Plaintiffs’ lands are subjected to the power of compulsory acquisition.”'®̂  Consequently, 

he held that the Act was invalid having regard to Article 40.3, Article 40.5 and Article 43 

of the Constitution.^®^ In characterising the 1989 Act as akin to a bill of attainder, Budd J 

construed that concept relatively broadly, since the 1989 Act did not expressly single the 

plaintiffs out for targeted burdens, but rather contained a wide-ranging exemption that 

excluded most other potentially affected landowners from its terms.

An Blascaod Mor Teoranta indicates that where a restriction on property rights is in 

effect targeted at a very narrowly defined group, it will constitute an illegitimate bill of 

attainder. The State cannot exercise its power to delimit the exercise of property rights in a 

coercive or oppressive manner in order to adversely affect the interests of particular groups 

of individuals. What remains unclear from the decision is how narrow the targeting must 

be in order to fall foul of the bill of attainder principle -  clearly, it is not necessary for the 

Act to name those affected individually, but beyond that, the breadth of application 

required to avoid characterisation as a bill of attainder is not evident from Budd J ’s 

decision. In the unusual factual circumstances of An Blascaod M or Teoranta, the affected 

group was clearly delineated through geography. However, in another case, more debate 

could arise over the degree of “singling out” that a measure in fact involves, and the extent 

of “singling out” required for legislation to constitute a bill of attainder.

‘‘Discrimination” -  Conclusions
A  person who is singled out for particularly onerous burdens will legitimately feel that 

both his right to equality and his rights over his property have been limited. The courts take 

account of unfairness in the distribution of collective burdens, and of illegitimate 

discrimination. These factors weigh against the constitutionality of an interference with

Ibid, at [201]. He approved o f  the principles set out by the Privy Council in Liyanage  v The Queen  [1967]
1 AC 259, at 291, where Lord Pierse referred to B lackstone’s v iew  that a particular act confiscating a 
person's goods is in the nature o f  a sentence rather than a law, and said that such acts could cause the judicial 
power to be subsum ed in the legislative pow er. Ibid, at [205].
“ '’ /Wrf, a t[2 0 9 ]-[2 1 0 ].

The Supreme Court upheld Budd J’s decision on equality grounds. Barrington J acknow ledged the 
targeted nature o f the A ct, saying, “ [t]he number o f persons w hose lands are subjected to the com pulsory  
provisions is very sm all and consists principally, if  not exclusively , o f  the plaintiffs. Under these 
circum stances the plaintiffs might be excused for assum ing that the A ct was aim ed at them .” An B la sca o d  
M o r Teoranta v C om m issioners o f  P ublic  Works [2000] 1 IR 6, at 14.
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property rights. However, there has been no clear delineation of the circumstances in 

which the judicial understanding of justice prohibits the imposition of targeted burdens. In 

addition, the meaning of a “bill of attainder” in Irish law is under-developed. Where the 

courts strike down legislation that imposes particular burdens on selected individuals or 

groups, they constrain the State’s regulatory power by preventing it from imposing unfair 

burdens on minorities in the interests of the majority. The Health Amendment Bill case 

adds to this trend by holding that measures that single out vulnerable property-owners for 

restrictions in the public interest will be particularly liable to being struck down. More 

broadly, the decision draws connections between democracy and property rights, and could 

mark the start of a new approach whereby property rights would be regarded as “unjustly 

attacked” by measures that target groups that are unable to defend their interests through 

the political system.

Conclusions
The overall picture that emerges from the survey of the factors that are taken into account 

by courts when reviewing restrictions on property rights by reference to Articles 40.3.2° 

and 43 of the Constitution is that the State has broad powers to limit the exercise of 

property rights in the public interest. However, incoherence and inconsistency is endemic 

in the case-law. The courts invoke a variety of factors to justify their delineation of the 

State’s regulatory power, and they systematically seek to portray their decisions in this 

regard as constrained by principle, but no such constraint or consistency is provided by the 

factors as the courts have applied them. This is in large part because of the lack of a clear 

underlying conception of property against which restrictions can be assessed. The failure 

of the courts to define a clear baseline of protected property rights means that the question 

of what counts as a restriction on property rights does not have an obvious answer.

First, retrospectivity counts against the constitutionality of a restriction. However, 

the conclusion that a restriction operates retrospectively presupposes a clear doctrine of 

“vesting”, and a conception both of what counts as a property right, and of the powers 

flowing from possession of such a right. Consequently, retrospectivity cannot function as a 

determinative factor in identifying “unjust attacks.” Second, fair procedures offset to some 

extent the impact of a restriction on property rights. Prior to Dellway Investment, the courts 

required effective fair procedures to be afforded to any individual whose property rights 

were potentially affected by a proposed administrative action. However, when forced to
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choose between procedural rights and the public interest in Dellway Investment, the courts 

muddied the waters by introducing a requirement of “material” and “proximate” 

interference as a prerequisite to any claim to fair procedures. By this move, they cast “fair 

procedures” back into the mire of indeterminacy by requiring judges to assess the existence 

and extent of a potential interference before identifying a need for fair procedures.

Third, “unreasonableness” and “irrationality” are invoked to impugn restrictions on 

the exercise of property rights. These criteria catch anachronistic and out-dated measures, 

but beyond those “easy” cases, they place no constraint upon judicial assessments of 

“unjust attack” . Where a restriction appeals to a judge’s notion of fairness, the judge can 

cast its objective as one that is clearly reasonably obtained by the legislature’s chosen 

means, whereas if the restriction is unpalatable, its aim can be defined in terms that make 

the restriction appear unreasonable. Consequently, at base the application of the 

“unreasonableness” and “irrationality” factor simply reflects judges’ views on the fairness 

of the balance struck between public and private measures.

The same criticism can be made of the “discrimination” factor, which in its 

application is replete with inconsistencies and ambiguities. Judges obscure the question 

that most of their analysis under the rubric of “discrimination” is in fact directed towards, 

namely whether a minority is being unfairly singled out to bear the costs of a benefit in the 

interests of the majority. Instead of developing a coherent understanding of “the principles 

of social justice” that could assist in answering that question, the courts employ 

indeterminate distinctions that presuppose a clear conception of the presumptive content of 

the right to private property, such as the harm/benefit distinction, the “noxious use” 

doctrine, and the reciprocity principle, in an attempt to create the illusion that their 

decisions are objectively determined by a rule that can be applied without judgment. The 

protection of minorities against exploitation in the public interest is an identifiable 

doctrinal theme, but the scope of such protection cannot be discerned from the inconsistent, 

ad hoc way that the courts have employed various considerations to justify protecting or 

not protecting minority interests in different cases.

Overall, the decisions are results driven. Judges construct rationales for their 

decisions by selecting from a variety of malleable considerations, choosing those that fit 

their intuitive view of the demands of justice in light of the facts of a case. Rather than 

frankly engaging with the distributional implications of the judgments they are called upon 

to make, judges attempt to conceal this aspect of their analysis behind indeterminate,

inconsistently applied distinctions, causing overwhelming doctrinal incoherence.
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Chapter 6 - Compensation

Introduction
Private property rights are unique among the fundamental rights protected by the 

Constitution, as the State can legitimise an interference with property rights that might 

otherwise be unjust by paying financial compensation to the affected owner, provided that 

a public purpose exists for the interference. The courts treat property rights as essentially 

fungible in nature, protecting their exchange value rather than their use value.

Consequently, the presence or absence of compensation, and the measure of any 

compensation payable, are relevant factors in determining whether an interference with 

property rights is constitutionally permissible. The absence of provision for compensation 

will render a legislative interference with property rights unconstitutional if, in the opinion 

of the judge called upon to review the legislation, the uncompensated restriction would be 

an “unjust attack” on private property rights. The analysis involved in this determination is 

circular, as the need for compensation is assessed by reference to the concept of “unjust 

attack”, but the presence or absence of compensation is itself relevant to that concept. As 

such, the broader question of what constitutes a fair limitation of property rights in the 

public interest re-surfaces again when judges consider when compensation is payable to 

property owners.

The first part of this Chapter addresses whether compensation is an absolute answer 

to a claim of “unjust attack”, or whether some compensated interferences with property 

rights may be unconstitutional. It considers the extent to which the Irish courts have 

enforced a “public purpose” requirement for the compulsory acquisition of private property 

rights. Second, the doctrine developed by the courts on compensation is analysed. The 

Chapter addresses the foundational test for the requirement of compensation and its 

application by the courts, the measure of compensation that is used, and the procedure by 

which compensation should be assessed. Finally, cases dealing with forfeiture of property 

are examined as an illustration of circumstances where expropriation without 

compensation is clearly permissible. Following the trend identified throughout the 

doctrinal analysis in this Thesis, the law on compensation that emerges in this Chapter is 

results driven, not structured around a coherent and consistently applied theory of property.
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Part I - Public Purpose

A Liberal Incident of Private Ownership
Tony Honore argues:

A general power to expropriate any property for any purpose would be 
inconsistent with the institution of ownership. If, under such a system, 
compensation were regularly paid, we might say either that ownership 
was not recognized in that system, or that money alone could be owned,
‘money’ here meaning a stricdy fungible claim on the resources of the 
community.’

From this perspective, a public, rather than a private, purpose is required to justify the 

exercise of compulsory acquisition powers. AJ van der Walt connects this position on 

private property to a liberal theory of property, saying “[t]he foundation of the requirement 

is the classic liberal view that state infringements of private property -  and particularly 

expropriation -  should be restricted to instances where the relevant action is unavoidable.” 

A key function of a public purpose requirement is, like the bill of attainder rule considered 

in the previous Chapter, to protect minorities by ensuring that the State’s coercive power is 

not used simply to benefit private individuals by transferring property to them, but rather is 

exercised in a public-regarding manner.

As Van der Walt notes:

[t]he public purpose requirement can be interpreted in at least three 
different ways: very narrowly to restrict expropriations to actual public 
use; slightly wider to include some public benefits that exceed actual 
public use; or very widely to include almost any purpose that is vaguely 
beneficial to the public weal.'*

The Irish courts do not limit the State to expropriating property rights for “public use” -  

acquired property rights can be transferred by the State to private parties. At the same time, 

the courts have articulated a public purpose requirement and have indicated that the 

exercise of compulsory acquisition powers will be subjected to heightened scrutiny. 

However, in practice, broad, ill-defined purposes have been held to satisfy that test. In 

addition, transfer of property to private individuals has been accepted as a legitimate means

' AM  Honore, “Ownership” , in AG  Guest ed., O xford E ssays in Jurisprudence, (O UP, 1961) 107, at 120.
 ̂ A s Kevin Gray puts it, one o f  “the more ancient and majestic them es o f global jurisprudence” is that 

“ ...private necessity  can never demand that the lands o f one individual be taken perem ptorily and given to 
another individual exclusively  for his or her personal benefit or profit.” K evin Gray, “Human Property 
Rights: The P olitics o f Expropriation” (2005) 16 Stellenbosch L Rev  398, at 398.
 ̂ AJ van der W alt, C onstitu tional P ro p erty  L aw  (Juta, 2005), at 242.
Ibid  at 243.
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of realising the public interest. These trends suggest that the Irish interpretation of public 

purpose falls within the third category identified by van der Walt, meaning security of 

possession is only weakly protected by the courts. In general, provided compensation is 

paid, the State will be permitted to expropriate private property.

Land Redistribution
The constitutionality of the compulsory acquisition of private property for redistribution to 

other private individuals was almost a foregone conclusion in the Irish context, since land 

reform was central to social policy when the Constitution was adopted. Through the Land 

Purchase Acts, the Land Commission compulsorily acquired property (upon payment of 

compensation) and sold that property on to tenant farmers and farmers with unprofitably 

small holdings, who could buy with subsidised loans provided by the State.^

The legitimacy of the Land Acts was repeatedly affirmed by the courts. In Fisher v 

Irish Land Commission, Maguire CJ noted, “ [i]t is not contested that the Legislature has 

the power to expropriate owners so as to make land available for public purposes.”  ̂He 

clearly regarded land reform as a sufficiently “public” purpose to justify the exercise of 

compulsory acquisition powers. Similarly, in Foley v The Irish Land Commission, O’Byrne 

J characterised the Land Acts as “a very important branch of our social legislation.”  ̂ More 

recently, Walsh J stated in Dreher v Irish Land Commission that the acquisition of private 

property pursuant to the Land Acts was compatible with Article 43 of the Constitution 

because it advanced peasant proprietorship.*

Perhaps most significantly, Peart J in Shirley v AO Gorman endorsed redistribution 

outside the context of the Land Acts.^ He said:

 ̂ In F ish er  v Irish Land C om m ission , M aguire CJ succinctly explained how land redistribution operated 
under the Land Acts: “[t]he main task set the Land C om m ission was to create a peasant proprietorship o f a 
certain standard. This it was to do, first, by expropriating the landlords and by making available advances to 
tenants to enable them to purchase their holdings, and secondly, by taking untenanted land, and in the case o f 
large holdings by taking these holdings or portions thereof for the purpose o f creating econom ic holdings. To 
make available land for these purposes w ide powers o f expropriation were given. Owners o f untenanted land 
in the congested counties lost their land by virtue o f  the statute. Untenanted land elsew here becam e liable to 
be taken by executive or administrative action. Tenanted land could be taken by the m achinery o f  s. 5 o f  the 
Land Law (Ir.) A ct, 1881, adapted specially  for the purpose.” [1948] IR 3, at 26. C f  Chapter 2, at 49-51.
 ̂Ibid, at 23.
 ̂ [1952] IR 118, at 153.

* [1 9 8 4 ] ILRM 94, at 96.
 ̂[2006] lEH C 27. It is not clear from the decision whether Peart J sim ply meant to refer to land 

redistribution, or property redistribution in general. The Act in question in Shirley  concerned the com pulsory  
transfer o f  land from landlords to tenants in defined circum stances.
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In an extreme example, where the vast majority of property in the State 
was permitted by the laws of the State to remain in the ownership of a 
small group at the top of the tree so to speak, it could be seen as a 
justifiable interference with the property rights of those in such a 
protected and privileged position that they be required to make a share of 
that wealth available for the many at the middle or bottom of the tree, 
albeit on the basis of purchase or compensation. The passing of laws to 
facilitate the ownership of property being thus enjoyed by a greater 
number of persons in society would constitute the pursuit of a principle 
of social justice.'®

Peart J further held:

...legislation which has as its object an equitable distribution of property 
rights amongst all sectors of society is legislation which is pursuing a 
social justice principle, even if in achieving that objective some persons 
who do not need to benefit from the scheme in monetary terms, in fact 
come through some chance within the specific terms of the scheme.

Therefore, property can be legitimately redistributed by the State even where the particular 

transfer does not serve a public purpose, provided that transfer takes place within the 

scheme of a legislative programme that overall is in the public interest.

Urban Redevelopment
In a series of cases, the courts indicated that property can be compulsorily acquired for 

redevelopment or regeneration by private developers. W hile the courts in these cases 

reaffirmed the need for the compulsory acquisition of private property to be undertaken 

only in the interests of the common good, they accepted non-specific purposes such as 

“redevelopment” and “regeneration” as sufficiently “public” in nature. While they argued 

for “heightened scrufiny” in the context of compulsory acquisition, their acceptance of 

loosely defined objectives emptied that approach of real bite.

The first modern Irish case dealing with compulsory acquisition of private property 

for redevelopment purposes was Central Dublin Development Association v The Attorney 

General, which involved a challenge to the Local Government (Planning and Development) 

Act 1963." One of the objectives of the Act was to secure the redevelopment of “obsolete”

[2006] lEHC 27.
" (1975) 109 ILTR 69.
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a re a s .S e c tio n  77 of the Act gave a planning authority the power to compulsorily acquire 

land in such areas for redevelopment. The applicant represented certain owners whose 

property had been expropriated pursuant to the planning authority’s statutory powers for 

redevelopment by private developers, albeit with the council retaining ownership of the 

acquired lands.

The applicant argued that it was an unjust attack on property rights to give a local 

authority the power to compulsorily acquire lands for redevelopment by a private company. 

Kenny J rejected this contention, saying: “[tjhis may be the most efficient and economic 

way of developing such an area and I do not see anything unjust in a planning authority 

taking advantage of the skill of a development company in this work, particularly when 

this will probably result in a substantial profit to the authority.” '"' He noted that the High 

Court could review the decisions of planning authorities delineating obsolete areas in order 

to ensure that the characterisation of the land as obsolete was justified. While he 

acknowledged that prosperous businesses would lose their premises through the 

redevelopment of obsolete areas, he accepted that giving dispossessed owners a right to 

reinstatement would create practical difficulties.'^ Consequently, he held that the failure to 

provide for such a right did not constitute an “unjust attack” since compensation was 

payable for disturbance, which would include the costs of acquiring new business 

premises.'^ Kenny J also upheld s. 75 of the Act, which provided that land acquired by a 

planning authority for the purposes of the Act could be sold or leased under any conditions. 

He said this power was essential if redevelopment was to be secured by the planning 

authority working with a private company.

Central Dublin Development Association establishes that the protection of private 

property in the Irish Constitution does not prevent the State from exercising its compulsory 

acquisition powers to acquire land for redevelopment by private parties, even where those 

private parties profit from redeveloping the acquired lands. This position is reinforced by

An obsolete area w as defined under s. 2 o f  the A ct as “an area consisting o f land...which, in the opinion of 
the planning authority, is badly laid out or the developm ent o f  which has, in their opinion, becom e obsolete, 
together with such land contiguous or adjacent to the principal land as, in the opinion o f  the planning 
authority, is necessary for the satisfactory developm ent or user o f the principal law .”
'^ (1975) 109 ILTR 69, at 87.

Ibid,  at 89.
For instance he noted that new buildings might not be suitable for old purposes, and new rents would have 

to be fixed  post-redevelopm ent. Ibid.
Ibid.

”  Ibid, at 96.
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the High Court’s decision in Crosbie v Custom House Docks Development Authority.^^ The 

plaintiff owned lands in the Docklands area, and the Custom House Dock Development 

Authority, acting under s. 5 of the Urban Renewal (Amendment) Act, 1987, issued a 

compulsory acquisition order in respect of those lands. The plaintiff agreed to sell the land 

to the Authority but later challenged the constitutionality of s. 5 of the 1987 Act. He argued 

that since his land was initially sought for use as part of the site of a new National Sports 

Centre, once that plan was abandoned, the Act was unconstitutional because it did not 

provide him with a right to reacquire his property in such circumstances.'^

Crucially, the compulsory purchase order that was issued in respect of his land did 

not refer to the National Sports Centre project. It simply stated that the authority was 

authorised to compulsorily acquire the land for the purposes of the Urban Renewal Acts, 

1986 and 1987, and in particular, for the purposes of s. 9 of the 1986 Act. Section 9 

imposed a general duty on the Authority to secure the redevelopment of the Custom House 

Docks Area. It empowered the Authority “to acquire, hold and manage land” in the 

relevant area, “for its development, redevelopment or renewal by either the Authority or by 

any other person”, thereby clearly envisaging private involvement in redevelopment 

projects. Because the compulsory purchase order did not state that the property was being 

acquired for the construction of a National Sports Stadium, the court held that the 

Authority was not tied to that project.^® As it was entitled to do, the Authority chose a 

broad rather than a narrow purpose for the acquisition.^'

In support of this conclusion, Costello P distinguished “ ...between the purposes for 

which an authority may seek to acquire land and the means by which these purposes may 

be achieved” and held that when an acquiring authority states that the purpose of the 

proposed acquisition is to carry out its general statutory powers, it is not permissible to go 

behind the stated purpose in order to suggest that some other construction should be placed 

on its decisions.^^ He further held that it was not the function of the Minister in confirming 

an acquisition order to determine that the public interest in the proposed acquisition 

outweighed the impact on the owner’s property r ig h ts .R a th e r , since the Oireachtas had

[1996] 2 IR 531.
Despite the fact that he had actually sold his land to the authority, C ostello  P accepted that he had standing 

to make these arguments before the court, because the contract for sale w ould not have been entered into if  
the Authority had not threatened to acquire his property. Ibid, at 550.

Ibid, at 548-549.
Ibid, at 549.
Ibid, at 550.

”  Ibid.
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imposed a duty on the Authority to secure the redevelopment of the Docklands area and 

had given it the power to compulsorily acquire the relevant land, the Oireachtas had “...in 

effect concluded that the public good which is to be achieved by urban renewal requires 

the limitations on the objector’s constitutionally protected r ig h ts .C o s te l lo  P concluded 

that s. 5 of the 1987 Act was constitutional even though it did not provide for re

conveyance where acquired property was used for a different purpose than that intended at 

the time the order was approved.

In Clinton v An Bord Pleandla the courts again endorsed the use of compulsory
25acquisition powers to facilitate private redevelopment of urban land. Clintoii concerned 

the compulsory acquisition by Dublin City Council of the applicant’s property in the 

O ’Connell Street area. Regeneration plans were drawn up by the council, and Clinton 

combined with a number of other local property owners to obtain planning permission for a 

compatible development. However, the group had still not proceeded with the development 

four years after the permission was granted and consequently the council issued a 

compulsory acquisition order in respect of the property. The order stated that the property 

was required for “development purposes.” It was confirmed by An Bord Pleanala on the 

basis that it was required to facilitate the implementation of the council’s development plan.

Clinton sought to have the compulsory purchase order quashed. A key theme of his 

arguments was that the acquiring authority had to specify a particular purpose for which it 

intended to use the property in order to justify issuing a compulsory purchase order. In the 

High Court, Finnegan P rejected this contention, primarily on the grounds of his 

interpretation of ss. 212 and 213 of the Planning and Development Act 2000, which he 

held meant that a planning authority could simply refer to statutory purposes, such as 

“development”, to support a compulsory purchase order.^^ Finnegan P felt that this was the 

case even in circumstances where the property was to be transferred to a private individual

Ibid, at 544-545.
[2005] lEHC 84, [2007] 4  IR 701. Prior to Clinton, Budd J doubted the appropriateness o f  passing control 

o f  com pulsorily acquired land to private citizens or entities in An B lascaod  M or Teoranta v C om m issioners  
f o r  P ublic Works. He expressed surprise at the fact that pow ers in respect o f land com pulsorily acquired 
pursuant to the A n Blascaod Mor National Historic Park A ct, 1989 could be delegated pursuant to statute to a 
private com pany limited by guarantee. [1998] lEHC 38, at [255]. A m ongst the pow ers it could exercise was 
the power to perform park-ranger type policing functions on the park, which Budd J held w as unusual and 
even dubious, but was not unconstitutional. Ibid, at [256].

The interpretation o f s. 213(1 )(3 ) o f  the Act in particular was in issue, as it provided that land could be 
com pulsorily acquired where it was intended for a particular purpose by the planning authority, whereas land 
could only be acquired by agreement where the authority was o f the view  that it was necessary for the 
performance o f  its functions but had not identified a future purpose for the land. The applicant's argument 
was that no particular purpose had been identified to justify  the com pulsory acquisition.
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or company. Once a compulsory acquisition was justifiable in the public interest, the 

acquiring authority was free to choose how to achieve its objective.

Finnegan P accepted that the making of a compulsory purchase order was “...an 

interference with an objector’s constitutionally protected rights.” He endorsed Gerard 

Hogan and Gerry W hyte’s view on the nature of the right to private property:

...it is submitted that it follows from Article 43.1 that compensation 
cannot validate an interference with property rights that is not justified by 
the exigencies of the common good. Any other view would mean that 
Article 43 merely guarantees a right to compensation rather than a right 
to property per se.

Accordingly, any compulsory acquisition of property must in the interests of the common 

good, regardless of the fact that the owner is compensated for the loss of property suffered. 

The Constitution guarantees a limited right to secure possession of property, insofar as 

private property can only be expropriated in the public interest.

Consequently, Finnegan P said that it was up to An Bord Pleanala to balance the 

right to private property with the exigencies of the common good when deciding whether 

to confirm a compulsory acquisition of private property. Finnegan P relied on An Blascaod 

M 6r Teoranta v Commissioners fo r  Public Works as authority for the view that “[tjhere 

must be a sufficient and proper public purpose for the acquisition and which purpose
29cannot be achieved by lesser means.” He set a high standard for the State to meet to 

demonstrate that a compulsory acquisition of private property was in the public interest, 

saying that the statutory provisions and the manner and purpose for which they were 

exercised should be subject to heightened scrutiny. In addition, Finnegan P placed an onus 

of proof on the State to justify the exercise of compulsory acquisition powers. However,

He said, “I can see no logical reason to distinguish betw een m eans in the sense o f the particular 
developm ent to be carried out or the process to be utilised in ensuring that developm ent is carried out be that 
by w ay o f  the Acquiring Authority itse lf carrying out the developm ent, selHng the land to a developer, or 
engaging in a public private partnership.” [2005] lEHC 84.

Gerard Hogan and Gerry W hyte, K elly: The Irish Constitution  (4'*' edn, L exisN exis Butterworths, 2004) at 
2014.

[1998] lEHC 38.
H e said the appropriate approach for a court to take where an individual’s right to property would be 

affected by a com pulsory purchase order was that set out by W atkins LJ in P rest  v S ecre ta ry  o f  S ta te f o r  
W ales, where he said: “[i]n the sphere o f  com pulsory land acquisition, the onus o f  show ing that a 
C om pulsory Purchase Order has been properly confirm ed rests squarely on the Secretary o f  State. The taking 
o f a person's land against his w ill is a serious invasion o f  his proprietary rights. The use o f  statutory authority 
for the destruction o f those rights requires to be m ost carefully scrutinised. The Courts must be vigilant to see 
to it that that authority is not abused. It must not be used unless it is clear that the Secretary o f  State has 
allow ed those rights to be violated by a decision  based upon the right legal principles, adequate evidence and
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he concluded that the broad purpose adopted by the Authority for the acquisition was 

sufficient; indicating that the “strict scrutiny” he argued for was of rhetorical rather than 

practical significance, since the breadth of the permissible purpose left a very broad range
-5 I

of means open to the legislature.

In the Supreme Court, Geoghegan J decided the case on a more limited basis, as he 

did not accept that a statutory purpose would necessarily justify an acquisition, depending 

on the nature of the intended use of the acquired land. He noted that the Planning and 

Development Act clearly envisaged that the planning authorities might in some cases need 

to take steps to ensure that suitable developments were undertaken so that development 

and/or regeneration took place, and that while some compulsory acquisitions were for a 

particular purpose, which might need to be specified, that was not the case with the
32acquisition of the applicant’s land.

However, Geoghegan J declined to make a definitive ruling on the point, as he felt 

Finnegan P’s decision could be upheld on a narrower basis. He held that the legislation 

specifically envisaged regeneration as a purpose for which property could be compulsorily 

acquired, but did not intend the authority to have a detailed plan that could be set out in 

advance in a compulsory acquisition order. He noted:

...the whole process would usually involve private developers in some 
form at least and plans as yet unknown which they would propose and 
envisage and which would eventually require planning permission. That 
is quite different from property required for the purposes of council 
offices or a public swimming pool, for instance.^^

The complex and indeterminate nature of “regeneration”, particularly where private 

developers were involved, meant that the council simply had to show that acquisition was 

desirable in the public interest to achieve that aim.

At the same time, Geoghegan J held, “...compensation as such is no substitute for 

the property itse lf’, indicating that he was also of the view that the right to private property

proper consideration o f the factor which sw ays his mind into confirm ation o f the order sought.” (1982) 81 
LGR 193, at 211.

C f infra, at 244-245.
[2007] 4 IR 701, at 716. G eoghegan J expressed som e reservations about Finnegan P ’s interpretation o f  the 

relevant provisions o f the 2000 Act, in particular reserving his position on whether an acquiring authority 
could in all cases sim ply refer to a statutory purpose as a basis for a com pulsory purchase order, given the 
need to construe com pulsory acquisition pow ers in a w ay that w ould not im pinge unnecessarily on 
constitutional property rights. Ibid, at 717. He indicated that in a case where the acquiring authority had a 
particular purpose in mind for the land, it might have to state that purpose in the com pulsory purchase order. 
Ibid, at 716 and 722.

Ibid, at 111.
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entailed more than simply protection for the exchange value of a person’s p ro p e r ty .H e  

stated that an acquiring authority, when deciding whether to issue a compulsory purchase 

order, would have to exercise its powers with regard to the affected property rights, and in 

particular, would have to be satisfied that the acquisition was justified by the exigencies of 

the common good.^^ Furthermore, the reasonableness of such determinations would not be 

decided on review by considering whether the making of the order was irrational or 

fundamentally contrary to reason or common sense, because that approach would have 

insufficient regard to the fact that a compulsory purchase order was an invasion of 

constitutionally protected property r ig h ts .G eo g h eg an  J concluded that the council had 

satisfied itself appropriately that the acquisition of the applicant’s property was necessary 

in the public interest, and dismissed the appeal.

Clinton in principle holds that the right to private property in the Irish constitutional 

context cannot be reduced to a right to receive the value of the property in compensation 

from the State. The acquiring authority must be satisfied that the acquisition is in the 

interests of the common good. Therefore, while the presumption of constitutionality 

undoubtedly applies, in practice it seems the State must adduce some evidence to support 

the exercise of compulsory acquisition powers. However, it need not establish that the 

public will have use of acquired property. Crosbie and Clinton endorse the transfer of 

acquired property to private actors and accept very broad reasons for acquisition, such as 

“regeneration” and “redevelopment”, meaning the degree of security of possession 

protected by the “public purpose” requirement is very limited. In the development cases.

Ibid. at 723.
”  Ibid, at 723-724.

[2007] 4 IR 701, at 723. Furthermore, G eoghegan J said that acquiring authorities should exercise their 
powers in light o f  the principles set out in P rest v  Secre tary  o f  S ta te f o r  Wales. In that case, Lord Denning  
M R said “I regard it as a principle o f  our constitutional law that no citizen is to be deprived o f his land by any 
public authority against his w ill, unless it is expressly authorised by Parliament and the public interest 
decisively  so demands: and then only on the condition that proper com pensation is paid.” W atkins U  held 
“[t]he taking o f a person’s land against his w ill is a serious invasion o f  his proprietary rights. The use of  
statutory authority for the destruction o f  those rights requires to be m ost carefully scrutinised. The courts 
must be vigilant to see to it that that authority is not abused.” (1982) 81 LGR 193, at 211-212 . W atkins LJ 
was further quoted with approval by Hedigan J in Egan v An B o rd  P leandla  [2011] lEHC 44  (10  February 
2011), along with G eoghegan J's decision in Clinton.

[2007] 4 IR 701, at 723.
M ore recently Hedigan J in Egan v An B ord  P leandla  approved Clinton  and referred to com pulsory  

purchase against an ow ner’s w ill as “ . ..a  severe interference with constitutionally protected property rights.” 
[2011] lEH C 44, at [6.2]. He fo llow ed  the pattern o f  accepting broad public purposes to justify  the exercise  
o f com pulsory acquisition pow ers, saying “[i]t seem s to me that it is in the interests o f the com m on good that 
sites, which contain neglected or unsightly structures, are acquired.” Ibid. He concluded that since the 
property in question was undecorated, with boarded up w indow s and pipes in need o f  replacem ent, it “would  
be likely  to detract from the appearance o f  other properties in the neighbourhood”, and consequently its 
acquisition was in the interests o f  the com m on good.
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the courts treated the broad policy objective to be achieved (for example regeneration in 

Clinton) as the purpose for the acquisition. They characterised the specific use to which the 

land was put as the means by which the broad purpose was achieved. This characterisation 

could equally be reversed. Taking Crosbie as an example, one could just as easily say that 

the purpose of acquiring Crosbie’s property was to build a sports centre, rather to 

regenerate the Docklands. If the purpose is construed more narrowly, the fit between 

means and ends becomes tighter and more apparent, whereas if the purpose is broadly 

defined, it is very difficult for a court to engage in any meaningful review of means-ends 

fit. For instance, in Clinton, where the stated purpose was regeneration and the stated 

means were the acquisition of property for either public or private redevelopment, the court 

could not rigorously scrutinise whether the acquisition was necessary for a public purpose, 

since at one level, redevelopment of property always enhances regeneration.

Once the courts accepted very broad public purposes as justifying the compulsory 

acquisition of property, they emptied their requirement for “heightened scrutiny” of the 

exercise of compulsory acquisition powers of any real bite. Consequently, there is a 

mismatch between the courts’ stated acceptance of the need to protect security of 

possession of private property by closely policing the asserted reasons for expropriating 

property, and its actual practice in reviewing compulsory acquisitions of private property. 

This undermines constitutional protection for the secure possession of private property, as 

opposed to the value of such property.

Public Purpose and the Right to Suggest Alternatives
In Ballyedmond v Commission fo r  Energy Regulation, Clarke J reaffirmed the public 

purpose requirement and indicated that in the context of an administrative process leading 

to the compulsory acquisition of rights over private land, it is open to an owner to suggest 

alternative ways that the acquiring authority’s objectives could be achieved.^* The 

Commission obtained an order for the construction of a natural gas transmission pipeline 

under the Gas Act 1976, which allowed it to come onto the applicant’s land for 

construction purposes and gave it a permanent right to enter the land to operate the
-3Q

pipeline. The only real argument raised against the Commission’s proposed route by the 

applicant was the adverse impact it would have on his enjoyment of his property. However, 

any alternative route would have interfered with the rights of other owners. Clarke J

[2006] lEH C 206.
”  Ibid, at [1.2]
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categorically affirmed the power of the State to acquire property for public purposes upon 

payment of compensation. He rejected the contention that shifting the burden of a 

scheme away from one private owner to another could be itself a consideration in deciding 

on a ro u te / ' If there had been a demonstrably better route, the Commission’s decision to 

adopt the route through the applicant’s land could have been impugned as disproportionate 

or irrational, but no such route existed on the facts.^^

Ballyedmond indicates that while it is open to an individual to argue that the State 

does not need to acquire his property for public purposes, or that alternative means should 

be adopted to achieve the relevant public aim, there must be a substantive basis for such an 

argument beyond simply an owner’s personal unhappiness with a proposed interference 

with his property rights. However, the judicial acceptance of broad public purposes 

undermines the usefulness for owners of this opportunity to object in the same way that it 

undermined the usefulness of heightened review of legislative purposes as a means of 

protecting secure possession. While it might be feasible to make arguments about 

alternatives and the need for acquisition in the context of a specifically defined public 

purpose such as the building of a gas line, where amorphous purposes such as 

“redevelopment” or “renewal” suffice, it will be impossible for an owner to meaningfully 

challenge the need for an interference with his property rights given the huge range of 

actions that could conceivably be regarded as necessary to attain such goals.

Public Purpose -  Conclusions
The “public purpose” requirement is rhetorically strong but practically weak. A public 

purpose is required for compulsory acquisitions, and should be subjected to heightened 

scrutiny. However, the courts have accepted broad purposes as sufficient to satisfy the 

requirement, thereby emptying it of traction in constitutional property rights adjudication, 

meaning that the Constitution does not meaningfully protect security of possession. In 

addition, the breadth of the courts’ understanding of public purpose has given the 

legislature wide discretion as to the means it adopts to achieve its aims, extending to the 

transfer of compulsorily acquired property to private parties.

Ibid, at [4.5],
Ibid, at [6.5],

^^Ibid, at [6.7]-[6.10].
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Part II - Compensation

The Expropriation/Restriction Distinction
Compensation is much more likely to be required to be paid where the State expropriates 

property rights than where it controls the exercise of property rights. In addition, it is 

important to distinguish between the expropriation of all of an owner’s rights over 

particular property -  such as the right to control its use, to exclude others from it, and to 

sell it -  and the expropriation of one or more of those discrete rights, falling short of 

outright appropriation of the entire “bundle of rights” . The origin of these distinctions, and 

the starting-point of modern Irish constitutional law on compensation, is Central Dublin 

Development Association v The Attorney General.^^

Central Dublin Development Association
Central Dublin Development Association involved a wide-ranging challenge on property 

rights grounds to the constitutionality of the Local Government (Planning and 

Development) Act, 1963, which introduced planning control for the first time in Ireland."*"* 

Kenny J rejected the Attorney General’s contention that because compensation was 

specifically referred to in Article 44.2.6° of the Constitution, and was not mentioned in 

Article 43, no compensation was payable upon the compulsory acquisition of property in 

the interests of the common good. He described the circumstances in which 

compensation was payable as follows:

...while some restrictions on the exercise of some of the rights which 
together constitute ownership do not call for compensation because the 
restriction is not an unjust attack, the acquisition by the State of all the 
rights which together make up ownership without compensation would in 
almost all cases be such an attack.“̂^

Kenny J did not indicate whether an outright acquisition of all of the rights of 

ownership would have to be permanent to warrant compensation, or whether compensation

(1975) 109 ILTR 69, hereafter. C entral Dublin D evelopm en t A ssocia tion .
K enny J summarised the key functions o f  the A ct as follow s: “[o]ne o f  its main objects was to im pose on 

planning authorities an obligation to make plans for their areas and their perm ission was made necessary for 
any developm ent so that they could ensure that the objectives o f the plan w ould be carried out. Other objects 
were to secure the renewal o f  obsolete areas in cities and towns, to give planning authorities control over the 
use o f buildings and land and to create powers to enforce the developm ent plans and to give com pensation to 
the owners o f property who had suffered loss because they had not been granted planning perm ission.” Ibid, 
at 81.

Ibid, at 84.
Ibid.
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would be required for a temporary but total appropriation of property rights, for example 

where property is occupied by the State for a defined but limited period of time for some 

public purpose."^^ In addition, he did not clarify the spatial conception of property that 

underpinned his compensation principles. For example, it was not clear whether an 

expropriation of one acre of land out of a fifteen acre site owned by an individual would 

require compensation. Kenny J failed to explain whether an appropriation would have to 

take an owner’s full “bundle of rights” over a relevant resource or thing in its entirety, or 

whether the total expropriation of part of the property could require compensation. 

Although the matter has never been addressed explicidy, it seems clear from subsequent 

cases that total expropriation of any part of an owner’s property gives rise to an entitlement
48to compensation.

Kenny J ’s analysis contains the two key distinctions noted at the outset of this 

section, between expropriation of property rights and restrictions on the exercise of 

property rights on the one hand, and between total and partial expropriation of ownership 

rights on the other. It indicates that compensation may be payable for both expropriation 

and restriction. There is no rigid divide between these two categories -  the question is 

whether or not the interference, absent compensation, is an unjust attack on property rights. 

The closer the interference comes to the expropriation end of the spectrum, the more likely 

it is that that question will be answered in the affirmative. Where a measure takes away all 

the “sticks” in an owner’s “bundle of rights” in respect of some resource or thing, through 

either restriction or expropriation, it will almost always require compensation in order to be 

constitutional. In cases falling short of full appropriation, it is a question of degree, 

meaning for instance that the appropriation of the right to use one’s land in a certain way, 

or of the right to alienate one’s land under particular circumstances, may not require 

compensation.'*^ Consequently, the impact of interferences with ownership rights must be

The courts have not in any subsequent case indicated whether a temporary but total appropriation o f  
property rights w ould warrant com pensation, as for instance where property is occupied by the State for a 
defined but lim ited period o f time for som e public purpose, although in the pre-1937 case o f R ooney v The 
M inister f o r  A griculture, P ow ell J accepted that the temporary acquisition o f  property for public purposes 
could give rise to an entitlem ent to com pensation. [1920] I IR 176. In Condon  v M inister f o r  Labour, 
M cW illiam  J em phasised the fact that the impugned prohibition on the im plem entation o f  agreed pay  
increases for bank workers was temporary and did not perm anently deprive anyone o f  a pecuniary advantage 
in holding that the m easures were justifiable in the interests o f  the com m on good. (11 June 1980) (HC), at 12.

See eg The P lanning an d  D evelopm en t B ill case  [2000] 2 IR 321, where owners were held to have a 
presum ptive right to com pensation where 20% o f a site w as subject to com pulsory acquisition. Sim ilarly  
C hadw ick  v F ingal County C ouncil [2008] 3 IR 66 clearly proceeds on the basis that an owner is entitled to 
com pensation where part o f  his land is the subject o f  outright expropriation by the State.

This indicates that Irish constitutional property doctrine rejects the notion o f  “conceptual severance”, even  
though it adopts a conception o f ownership as a disaggregated “bundle o f  rights” . “Conceptual severance” is
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considered in light of the bundle of rights as a whole, rather than by reference to the impact 

of a restriction on individual “sticks” . As Kenny J said:

If any of the rights which together constitute our conception of ownership 
are abolished or restricted (as distinct from the abolition of all the rights), 
the absence of compensation for this restriction or abolition will make the 
Act which does this invalid if it is an unjust attack on property rights.^'’

Kenny J applied his analysis to the 1963 Act and concluded that it was not an 

unjust attack on property rights. He held the absence of a right of reinstatement was not 

unjust, because compensation was payable for disturbance caused by moving from the 

premises, which would include the cost of moving to new premises.^' Similarly, the power 

for local authorities to make a development plan after hearing and considering objections 

was also constitutional, because development plans were necessary for the common good, 

and local authorities were best suited to formulating and implementing them. Kenny J 

acknowledged that the making of such a plan would decrease the value of some people’s 

property. However, he reasoned by analogy to the presumed constitutionality of the Rent 

Restrictions Acts and held that there was no requirement of compensation for the

devaluations that would be caused by the introduction of a development plan.^^

Kenny J also rejected the argument that the requirement in the 1963 Act that 

owners apply for permission for the development of land or the retention of structures 

violated Articles 40.3 and 43 of the Constitution. Planning development necessarily 

required that someone decide what development should be permitted and that some 

restrictions should apply where the construction or use of certain buildings might not be
53suitable, and so the Act protected property rights as far as practicable. Kenny J accepted

a term coined by Mary-Jane Radin to describe the “severing” o f  the various “sticks” in the bundle o f  property 
rights from one another. Under a conceptual severance approach, the expropriation o f any one stick in the 
bundle w ould give rise to an entitlem ent to com pensation. Margaret Jane Radin, R ein terpreting P roperty  
(U niversity o f  Chicago Press, 1993), at 126-130. C /C hapter 9, at 361-362.
’“ (1975) 109 ILTR 69, at 86.

Ibid, at 89.
Kenny J noted that (at the tim e) the Rent Restrictions A cts and the Landlord and Tenant Acts made 

substantial inroads on the freedom o f  owners to use their property as they w ished, and yet no suggestion had 
ever been made that those A cts were unconstitutional or that affected owners were entitled to com pensation  
for losses suffered pursuant to the Acts. Ibid, at 84. H ow ever, in B lake v The A ttorney  G eneral [1982] 1 IR 
1 17, the Rent Restriction A cts were struck down as unconstitutional interferences with property rights, and 
the High Court and Supreme Court both em phasised the absence o f  com pensation for affected owners as a 
factor that rendered the A cts unjust.

(1975) 109 ILTR 69, at 90. He further held that the pow er vested in planning authorities under s. 37 to 
serve notices requiring the discontinuance o f specified uses, or im posing conditions on such uses, where the 
uses began after the 1" o f  October 1964 w as also constitutional, noting that in order for a developm ent plan 
to be e ffective , planning authorities had to be able to control the use o f  land and building, having regard to 
the proper planning and developm ent o f  the area. Ibid, at 91.
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that compensation could be refused where planning permission for material changes in the 

use of land or buildings was denied, even where that led to a loss in the value of the 

property. He held that it was not an uncompensated acquisition of property, but rather was 

an adverse interference with one “stick” in the “bundle of rights” .̂ "*

Central Dublin Development Association Applied
The approach set out by Kenny J in Central Dublin Development Association has become 

the basis upon which courts determine whether compensation should be paid by the State 

where it restricts property rights.

For instance, in PMPS Ltd v The Attorney General, the plaintiff industrial and 

provident society and one of its shareholders challenged the constitutionality of the 

Industrial and Provident Societies (Amendment) Act, 1978. Section 5(2) of the Act 

provided that, subject to a possible extension, industrial and provident societies were not to 

accept or hold deposits after a transition period of five years. No compensation was 

payable to the societies for losses suffered as a result of this change in the law. In the High 

Court, Carroll J applied Kenny J’s approach in Central Dublin Development Association 

and held that this interference with the plaintiff shareholder’s property rights could not be 

an unjust attack on those rights, because the legislation was designed to reconcile the 

exercise of property rights with the demands of the common good. However, she went on 

to consider whether there was any “injustice done” by the legislation that required 

vindication by the S ta te .C arro ll J concluded that no such injustice was in fact done. The 

society could become a company and apply for a banking licence if it wished to continue 

holding deposits, and Carroll J felt it was not unjust to require those carrying on such 

business to adhere to “the principles of sound banking practice” observed by licensed 

banks. The loss of tax advantages involved in such a change in corporate structure was not

Kenny J suggested that this could not be unconstitutional, because if  it was, all landlord and tenant 
legislation and rent restrictions w ould be unconstitutional absent provision for com pensation, and 
consequently he held that the restriction on com pensation did not render the A ct an unjust attack on property 
rights. Ibid,  at 91. He further held that it was reasonable to provide no com pensation to ow ners w ho were 
refused planning perm ission because o f inadequate sewerage or water facilities, or were granted perm ission  
subject to a condition that could have been im posed under another Act without giv ing rise to liability to pay 
com pensation. Ibid,  at 92. K enny J also upheld the am endm ents made by the 1963 A ct to the provisions for 
assessing com pensation in the A cquisition o f  Land (A ssessm ent o f Com pensation) A ct 1919, noting that the 
amount o f  com pensation that would be payable pursuant to the Act could be very large and had to be met by 
the ratepayers o f  the relevant planning area. The provisions represented the legislature’s v iew s as to the 
appropriate reconciliation o f property rights with the interests o f the com m on good, and those v iew s had not 
been shown to be wrong by the applicants. In fact, K enny J characterised som e o f  the new  rules as sensible  
and fair in nature. Ibid, at 98.
”  [1983] 1 IR 339, hereafter PMPS.

Ibid, at 354.
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an injustice requiring vindication by the State, nor was the risk of a loss of profits that 

might induce the society to cease o p e r a t i n g . I n  the Supreme Court, O ’Higgins CJ 

rejected the plaintiffs’ contention that the impugned provision constituted an expropriation 

of the society's business, or the property rights of its shareholders. He held that it was a 

regulation and control of the society’s business in the public interest and as such was not 

an “unjust attack.” *̂

In O ’Callaghan v Commissioners o f Public Works, McWilliam J in the High Court 

applied Central Dublin Development Association in deciding whether legislation that 

allowed a preservation order to be issued without compensation was unconstitutional.^^ 

McWilliam J rejected the contention that the effect of the order was to sterilise the land by 

abolishing the owner’s “bundle of rights.”®̂ He felt that the owner was not deprived of all 

normal use of the land.^' He relied on Central Dublin Development Association to uphold 

the legislation, reasoning that the control of use imposed by the preservation order was no 

different to the control of use endorsed by Kenny O ’Higgins CJ in the Supreme Court 

also emphasised the fact that the preservation order did not deprive the owner his property, 

or of the right to use the property in any way not incompatible with the preservation of the 

historic promontory fort protected by the order. It simply prohibited him from destroying 

the monument.®^

The clear implication of O ’Callaghan, following Central Dublin Development 

Association, is that the legislature has greater freedom to regulate the use of property than 

it has to appropriate property rights, even though restrictions on the exercise of rights of 

ownership can have substantial adverse impacts on the value of property rights. This 

creates an obvious incentive for the legislature to stretch the boundaries of regulation of 

use in order to achieve legislative goals and O ’Callaghan suggests that the courts will 

acquiesce in such an approach.®^ Furthermore, it indicates that judges’ conceptions of

”  Ibid, at 355.
Ibid, at 361.
The effect o f  the order was to limit the owner to grazing livestock  on his land.

“  [1983] ILRM 391, at 397, hereafter, O ’C allaghan.
Ibid, at 397. He noted that the lands could still be used as they had been in the past for grazing.
Ibid, at 399.

“  [1985] ILRM 364, at 367.
An attempt to stretch the scope o f  the holding in O ’Callaghan  further can be identified in H anrahan Farm s 

L td  V The E nvironm ental P ro tection  Agency. Smyth J referred to certain subm issions made by counsel for the 
respondents that he characterised as “com pelling”, am ongst w hich was the contention, “ [n]ot every  
restriction on property rights attracts com pensation -  nor does such absence o f paym ent o f  com pensation  
autom atically constitute an unjust attack on property rights { O ’C allaghan v C om m issioner o f  P ub lic  Works 
[1985] ILRM 364). The principles o f social justice do not require the payment o f com pensation in respect o f  
the delim itation o f the exercise o f property rights.” [2006] 1 ILRM 275, at 281. This statement o f principle is
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ownership, and of the core rights it entails, will influence the extent to which an 

uncompensated restriction on property rights will be characterised as unjust.

This was also evident in the Supreme Court’s decision in Pine Valley Developments 

V The Minister fo r  the Environment, which held that compensation was not required where 

the applicants bought property based on its value with a grant of outline planning 

permission attached that was subsequently found to be void because its grant was ultra 

vires the M inister for the Environment’s powers.^^ The Court argued that a grant of outline 

planning permission was an enhancement of an owner’s property rights, and that “[t]he 

purchase of land for development purposes is manifestly a major example of a speculative 

or risk commercial practice.”^̂  Balancing those considerations against the public interest in 

protecting those exercising statutory powers from compensation claims where they have 

not acted mala fides, the Court concluded that there was no “clearcut” obligation on the 

State to compensate the applicants.^^

Central Dublin Development Association has also been applied in a number of 

more recent cases concerning compensation for restrictions of property rights. For example, 

Finnegan P in Liddy v The Minister fo r  Public Enterprise and the Irish Aviation Authority 

invoked Central Dublin Development Association to support his conclusion that provisions 

of the Local Government (Planning and Development) Regulations, 1994, which precluded 

the payment of compensation where planning permission was refused to prevent danger 

being caused to aviation, were not an unconstitutional interference with property rights.^^ 

He held there was no significant difference between those regulations and the provisions of 

the 1963 Act upheld in Central Dublin Development Association!'^ applicant’s land 

had not in fact been sterilised, as he had received permission for some development on it, 

meaning that the absence of compensation did not render the restriction unjust.’*̂

incorrect insofar as it suggests that there is a categorical rule that the “principles o f  social justice” can never 
demand the paym ent o f com pensation for a delim itation o f  the exercise o f  property rights. W hile C entral 
Dublin D evelopm en t A ssocia tion  clearly indicates that com pensation is more likely  to be required in cases 
where property rights are expropriated, K enny J clearly envisaged that restrictions on the exercise o f  property 
rights could conceivably  be unjust absent the paym ent o f  com pensation.
“  [1987] 1 IR 2 3 .

Ibid, at 37.
Ibid, at 38.
[2003] 2 JIC 0401 (4 February 2003) (HC).
Ib id

™ In C ooper  v C ork C ity C ouncil [2006] EEHC 353, Roderick M urphy J treated C entral Dublin D evelopm en t 
A ssocia tion  as authority for the constitutionality o f  planning regulation in general, as opposed to the 
constitutionality o f  the 1963 Act, citing it in support o f the v iew  that “[p]lanning legislation defends and 
vindicates as far as practicable property rights with the com m on good and regulation by w ay o f  planning is 
not an adjust {sic) attack on property rights.” H ow ever, given that he noted that fo llow in g  the introduction o f  
the Planning and D evelopm ent Act 2000 , “[t]he principle o f  com pensation fo llow in g  adverse planning
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\n M  & F Quirke & Sons v An Bord Pleandla, O ’Neill J re-stated Kenny J ’s 

approach in Central Dublin Development Association with approval, saying:

...not all interferences with property rights will require compensation to 
be paid to ensure constitutional legitimacy. Compensation will be 
required in circumstances where property is wholly expropriated or 
where the bundle of rights which constitute ownership are substantially 
taken away but lesser interferences with property rights would not 
require compensation.^'

He held that quarry operators were not constitutionally entitled to compensation simply 

because they were required to re-apply for planning permission after a substantial period of 

time had elapsed since the quarrying activities began, nor were they entitled to 

compensation for conditions imposed on the operation of their quarries in the interests of 

proper planning and sustainable development.

Central Dublin Development Association, as applied, requires courts to assess 

interferences with property rights falling short of full expropriation of all the incidents of 

ownership to decide whether the restriction is unjust absent compensation. They tend to 

pay relatively little regard to the actual extent of the impact of a restriction on the value of 

affected property rights, and focus instead on the nature of the restriction. In particular, the 

courts have regard to whether a restriction constitutes an appropriation of property rights, 

as opposed to a regulation of the exercise of property rights, and whether it involves an 

appropriation of all of the owner’s rights over the relevant property. In order to determine 

whether all, or too many, of an owner’s “sticks” have been taken away, or indeed whether 

there has been any restriction of property rights, a judge must reason from a particular 

conception of the presumptive rights that an owner has under the Constitution. Thus judges’ 

unarticulated conceptions of ownership influence the circumstances in which they find 

compensation to be required. Absent clarification of those conceptions, the scope of 

owners’ entitlements to compensation will remain unclear.

decisions is retained but the entitlem ent is virtually elim inated in case of developm ents which would have 
unduly interfered with the general amenities of the public or neighbourhood or with public safety or 
environmental well being” , he was wrong to assert that Central Dublin Developm ent Association  is authority 
for the constitutionality of all planning regulation -  it can only safely be relied upon as affirm ing the 
constitutionality of the 1963 Act.
”  [2010] 2 IL R M 9 1 ,a t 110.
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Compensation and ‘‘The Principles o f  Social Justice”
Central Dublin Development Association determined that compensation is almost always 

required where the State takes all of an owner’s rights over some resource or thing in the 

public interest. However, there is a line of authority which holds that there is a relationship 

between the extent to which compensation is required to legitimise an interference with 

property rights, and the worthiness of the objective pursued by the interference. Where the 

objective is particularly consonant with “the principles of social justice”, compensation 

may not be required even in cases of outright expropriation.

Dreher v Irish Land Commission
Dreher v Irish Land Commission concerned the compulsory acquisition of land by the 

Land Commission. Under s. 2 of the Land Bond Act 1934, all money paid by the 

Commission had to be through an issue of land bonds “equal in nominal amount to such 

purchase m o n e y . A n  order was made for the compulsory acquisition of the plaintiff’s 

land, and the judicial commissioner determined that the compensation payable was 

£30,000 in 9 % % land bonds equal in nominal value to the value of the property. The 

plaintiff challenged s. 2 unsuccessfully on the basis that the value of the bonds was less 

than £30,000 at the time of the hearing.

Walsh J developed the implications of Article 43’s reference to “the principles of 

social justice” for compensation for the compulsory acquisition of private property as 

follows:

The State in exercising its powers under Article 43 must act in 
accordance with the requirements of social justice but clearly what is 
social justice in any particular case must depend on the circumstances of 
the case... It is not suggested that the present case is one such, nor is it in 
dispute that in the present case the appellant was entitled to just 
compensation for the land compulsorily acquired from him. It does not 
necessarily follow that the market value of lands at any given time is the 
equivalent of just compensation as there may be circumstances where it 
could be considerably less than just compensation and others where it 
might in fact be greater than just compensation. The market value of any 
property whether it be land or chattels or bonds may be affected in one

[1984] ILRM 94.
The Land Commission could only pay cash where land was offered for sale under s. 27 of the Land Act 

1950, which was not the case in Dreher.
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way or another by current economic trends or other transient conditions 
of society.’"̂

This analysis contains two key points. First, it suggests that compensation may not be 

required in all cases where property is compulsorily acquired by the State in the interests of 

the common good. However, it is unclear how judges are to determine which cases require 

compensation and which cases do not. Walsh J held that the plaintiff was clearly entitled to 

just compensation, but he failed to explain the basis for this conclusion. Clearly, he 

identified some distinction between common good interests that were strong enough to 

justify compulsory acquisitions, and interests that were strong enough to also overcome the 

presumptive need for compensation. However, he emphasised the legitimacy of the 

objectives of the Land Acts and yet regarded compensation as necessary in cases of 

compulsory acquisition pursuant to those Acts.’  ̂As a result, the circumstances in which 

the “principles of social justice” do not require the payment of compensation for the 

compulsory acquisition of private property are not clear from Dreher^^ The second, related 

point is that Walsh J distinguished between “just compensation” and the market value of 

lands, noting that in some cases market value could be considerably less than just 

compensation, and in other cases considerably more. However, again he did not set out any 

benchmark for “just compensation”.’^

Walsh J ’s actual holding on the facts in Dreher did not turn on either of these 

points. He stressed that while the interest rate set for land bonds sought as far as possible to 

reflect the market value of acquired land, the value of land bonds was necessarily subject 

to market forces outside the control of the M inister.’* Consequently he held that the 

impugned section went “...as far as is reasonably possible to take into account the results of 

inflation and fluctuating rates of interest so far as they are reasonably foreseeable.” ’  ̂

Griffin J and Henchy J agreed with Walsh J ’s judgment, but limited it to the facts of the

[1984] ILRM 94, at 96. The market value o f land bonds fluctuated betw een the date o f their issuance and 
the date o f trial. H owever, W alsh J em phasised that the yield from the bonds was considerably better than 
that obtainable on deposits from banks. Ibid, at 97.

Ibid, at 96.
An obvious and non-controversial exam ple is the forfeiture the proceeds o f crim e. See infra, at 275-284.
He could have been thinking along the lines o f  “m ake-w hole” com pensation, whereby an owner would  

receive com pensation to reflect the actual loss he suffered from the acquisition o f  his property, which could  
in som e cases be more, and in som e cases less, than the market value o f the property. This approach was later 
adopted in Gunning v Dublin C orporation  [1983] ILRM 56 and Dublin C orporation  v U n derw ood  [1997] 1 
IR 69. See infra, at 265-267.

[1984] ILRM 94, at 97-98.
Ibid, at 97.
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case.^^ Therefore, while certain dicta in Walsh J ’s judgment undoubtedly express the view 

that compensation is not always necessary where private property is compulsorily acquired, 

and that market value compensation may be less than or more than just compensation 

depending on the facts of the case, the basis for his actual decision was narrower. It turned 

on a sensible acknowledgment of the fact that the State cannot insulate the value of 

compensation it pays out from all market impacts. It was sufficient that the compensation 

scheme was designed to reflect market value insofar as was practicable. Nonetheless, 

subsequent cases have focused on Walsh J ’s dicta, and a line of authority has developed 

holding that the “principles of social justice” may not always require compensation to be 

paid, and where paid, may not require it to reflect market value.

Dreher Applied
In O ’Callaghan, O ’Higgins CJ rejected the contention that s. 8 of the National Monuments 

Act 1930 (as amended) was unconstitutional because it allowed preservation orders to be 

issued restricting the use of land without compensation.*' He quoted Walsh J ’s dicta in 

Dreher approvingly without addressing the fact that Dreher concerned compensation for 

the compulsory acquisition of land, whereas O 'Callaghan involved a restriction on the use 

of land.*^ He held that the uncompensated restriction on user suffered by the plaintiff was 

justified by “the common duty of all citizens” to preserve monuments and by the fact that 

he had notice of the restriction prior to purchasing the land.*^ This reasoning suggests that 

where a person invests with knowledge of limitations on his rights over the relevant 

property, compensation is less likely to be required for such limitations, because they do 

not undermine any expectations legitimately formed in relation to the use of the land. 

Furthermore, it is assumed in these circumstances that the market will have adjusted prices 

to reflect the impact of legislative restrictions on property rights. Consequently, to 

compensate an owner for the impact of a restriction of which he was aware in advance
84would be to compensate him for a loss he has not suffered.

Ibid, at 98-99.
[1985] ILRM 364.
Ibid, at 368.

“  Ibid.
C fW eb b  V Ireland  [1988] 1 IR 353, at 395-6. However, in Brennan  v The Attorney General, Barrington J 

said “ ...th e  concept of ‘horizontal equity’ springs from the fact that the people adapt them selves to any legal 
system. It can hardly be used to defend the legal system.” [1983] ILRM  449, at 479.
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In Webb v Ireland, Walsh J considered competing claims over the Derrynaflan 

Hoard, which was discovered by trespassers on private land.*^ He stated that the State 

could compulsorily acquire the rights over such objects from their owners, “ ...in  the 

interest of the common good, in accordance with Article 43, and subject to the payment of 

just compensation, if in the circumstances justice required the payment of any 

compensation.”*̂  He obviously remained of the view (expressed obiter in Dreher) that the 

principles of social justice could obviate the need for compensation to be paid for the 

compulsory acquisition of private property in certain (unspecified) circumstances 

involving a particularly strong rationale for the expropriation, including perhaps the 

avoidance of inordinate costs for the State.

In ESB V Gormley, Dreher was also interpreted as authority for the view that the 

principles of social justice could in some circumstances mean that the payment of 

compensation is not demanded by the constitutional protection of private property rights.*^ 

On the facts, compensation was held to be required even though the restriction in issue did 

not go so far as to appropriate all of the affected owner’s property rights. The case 

concerned the constitutionality of ss. 53 and 98 of the Electricity (Supply) Board Act, 1927. 

Section 53 (5) provided that where the ESB served notice of its intention to place an 

electric line across a persons’ land and it did not receive consent for entry onto the land 

within 14 days, it could place the line on the land against the landowner’s wishes. Section 

98 allowed the Board to lop or cut any trees, shrubs, or hedges obstructing or interfering 

with the laying of wires or with the surveying of routes. There was no statutory provision 

for compensation for losses suffered by an owner.

Finlay CJ held that s. 53 empowered the ESB to compulsorily impose a 

burdensome right over the owner’s land, namely the right to place three large structures 

carrying electric lines on the land permanently and to enter lands from time to time to

[1988] 1 IR 353.
Ibid, at 390. In contrast, in Torm ey  v C om m issioners f o r  P ublic W orks, 21 D ecem ber 1972 (SC ), the Court 

clearly regarded the paym ent o f generous com pensation for the acquisition  o f land for preservation purposes 
as desirable in the interests o f justice. M ore recently, Herbert J in the High Court disapproved o f restrictions 
on user as a means o f  securing preservation in B em is v M in ister f o r  A rts  [2005] lEHC 207. He said, “ [t]he 
State sim ply cannot either directly or indirectly expropriate this property from Mr. B em is, or totally, or even  
substantially deny him access to or the use o f his property or any part or parts o f his property, even under 
colour o f  m erely regulating that access or use for the purpose o f safeguarding a national asset, without paying 
appropriate com pensation.” H ow ever, on the basis o f  O ’C allaghan, Herbert J did acknow ledge that the 
applicant's exercise o f his property rights could be restricted in the interests o f the com m on good, provided a 
fair balance was struck with his property rights. The ow ner’s use o f  his property could be controlled through 
a licensing system  without any need for com pensation to be paid by the State.

[1985] 1 IR 129, at 150.
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repair and maintain the structures and lines.** He identified a number of consequences of 

the exercise of this power for the landowner’s property rights. It impeded the agricultural 

use of the land, it prevented the owner building on the land occupied by the mast, and it 

damaged the amenity of the land around the owner’s house.*^ Nonetheless, Finlay CJ held 

that the power to lay the transmission line compulsorily was a requirement of the common 

good.^° He went on to consider whether the facts before him constituted one of the cases 

where compensation was not required on the basis of social justice or the common good. 

He held that s. 53 did not come within that exception, since the payment of compensation 

to affected landowners was clearly practicable in the circumstances, meaning that s. 53 was 

an unjust attack on property rights absent compensation. However, the restriction imposed 

by s. 98 was sufficiently minimal in nature to be permissible even without compensation.^'

The key difficulty with the line of authority employing the dicta in Dreher to 

justify legislation that restricts property rights without compensation is that it entails a 

double-counting of the rationale for the expropriation. As seen in the previous section, 

there must be some public purpose for the acquisition in order for it to be constitutional. If 

the purpose of the acquisition can also be a basis for excluding the need for compensation, 

then the courts weigh the public interest in the acquisition twice and in so doing, dilute the 

protection extended to the right to private property. The lack of clarity concerning the 

circumstances in which an objective is sufficiently powerful to overcome the need for 

compensation further limits the scope of protection afforded to owners -  judges simply 

know a particularly worthy purpose when they see it, and tailor their analysis of an owner’s 

compensation entitlements accordingly.

Viewed against the backdrop of the concern to secure fairness in the distribution of 

collective burdens displayed by the courts in cases such as Blake and the Health 

Amendment Bill case, this double-counting appears to contravene one of the values 

intended to be secured by the protection of private property. The initial conclusion that the 

compulsory acquisition of certain property is warranted in the interests of the common 

good makes it clear that the affected owner is giving up property to secure some public 

interest. Consequently, compensation is a necessary means by which the cost of that good 

can be shifted away from the owner and dispersed among taxpayers in general. The more

Ibid, at 149-150. 
Ibid, at 150. 

^ Ib id .
Ibid, ax. 151-152.
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compelling the public purpose for the acquisition is, the stronger the argument is that 

society at large should pay for the benefit secured by the acquisition. Thus any “public 

interest” exception to the basic rule that compensation should be paid to a dispossessed 

owner is in tension with one of the functions of private property rights identifiable in the 

doctrine.

This tension illustrates a deeper tension between liberal and communitarian ideals 

in judges’ intuitive notions of distributional fairness. The doctrine on compensation reflects 

an internal conflict between the judicial desire on the one hand to protect individuals 

against exploitation in the public interest, and on the other hand to facilitate the State in 

securing the common good, which may in some cases necessitate the non-payment of 

compensation or the payment of reduced compensation. It signals a pragmatic 

consciousness on the part of judges of the possibility that paying compensation may be 

impracticable in some circumstances, and that an absolute compensation rule could 

therefore impede important social reforms. This consciousness is particularly raised in 

cases where the objective of the legislation is attractive from a public-regarding 

perspective, and so the public interest in the non-payment of compensation becomes linked 

intuitively with the overall worthiness of the objective.

A Reassertion of Central Dublin Development Association
The current position of the Supreme Court is that private property can be appropriated by 

the State without compensation only in very exceptional circumstances. This is clear from 

the Health Bill case, which concerned the constitutionality of a Bill designed to 

retrospectively validate illegally imposed nursing home charges, thereby preventing 

patients or their families from suing to recover the monies paid to the State. The Court 

referred to O ’Callaghan and Dreher, but stressed the special factual circumstances 

involved in those cases, and held:

.. .it is clear that where an Act of the Oireachtas interferes with a property 
right, the presence or absence of compensation is generally a material 
consideration when deciding whether that interference is justified 
pursuant to Article 43 or whether it constitutes an “unjust attack” on 
those rights. In practice, substantial encroachment on rights, without 
compensation, will rarely be justified.^^

Ibid. C fM  & F Q u i r k e v  An Bord Pleandla [2010] 2 ILRM 91, at 110.
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This echoes Central Dublin Development Association in two respects: it acknowledges the 

significance of compensation to the identification of “unjust attacks” on property rights, 

and also the fact that a restriction on property rights falling short of full expropriation can 

be unjust in the absence of compensation. The Bill sought to extinguish the rights of action 

of those who had paid unlawfully levied charges. As such, it had as its objective the 

absence of compensation.^^ Consequently, the Court held that it could not be characterised 

as regulating the exercise of property rights, or as seeking to balance the interests of 

different categories of individuals in s o c ie ty .I t  could only be justified if necessary to 

stave off “ ...an  extreme financial crisis or a fundamental disequilibrium in public 

f i n a n c e s . O n  the facts, it determined that the Bill was unconstitutional.^® Thus, the 

Supreme Court has reemphasised the view set out in Central Dublin Development 

Association that substantial interferences with property rights, through expropriation or 

regulation, should normally be compensated. However, as will be seen, the Dreher dicta 

have driven a move away from the view that where compensation is payable, it should 

always be paid at market value.

The Measure of Compensation for the Expropriation of Private Property
Where compensation is required to be paid to obviate an “unjust attack” on property rights,

the courts must determine the appropriate measure of compensation. Three perspectives 

emerge on this issue from the case-law. The general rule is that market value compensation 

should be paid where property is expropriated in the public interest. However, in some 

circumstances the courts have applied “make-whole” compensation principles, while in 

other cases they have indicated that less than market value compensation may suffice.

Market Value as the Default but Non-Absolute Rule
It is clear from the decision of the Supreme Court in the Planning and Development Bill 

case that where the State compulsorily acquires private property, it must pay market value 

compensation to the dispossessed owner. However, there can be exceptions to this rule, as 

the Planning and Development Bill case itself demonstrates.

”  Ibid, at 205. The State had made ex gra tia  com pensation paym ents to som e 20 ,000  people. Ibid. 
Ibid, at 205-6.
Ibid, at 206.
Ibid, at 207.
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The Court acknowledged that the operation of Part V would result in landowners 

receiving significandy less than market value for land compulsorily acquired for social and 

affordable housing.^^ It stated that the appropriate test to apply in considering whether the 

provisions of the Bill were an unjust attack on property rights was the proportionality 

principle, and further that in applying that test it should be borne in mind that an owner 

was ordinarily entitled to at least the market value of any property compulsorily acquired 

by the State in the public interest.^* However, while it was “unquestionably of importance,” 

the Court said that this default rule was not absolute. In this regard, the Court first 

considered Dreher, and held that it should be regarded as a decision “ ...which was 

essentially decided on its special facts.”^̂  Nonetheless, it approved Walsh J ’s statement 

that market value compensation might in some cases fall short of just compensation, and 

offered as an example of such a case the provisions in the Acquisition of Land 

(Assessment of Compensation) Act, 1919 providing for the payment of compensation for 

injurious affection, disturbance and s e v e r a n c e . T h e  Court also revisited O ’Callaghan 

and stressed the significance of the owner’s advance notice of the uncompensated 

restriction in that case.

Despite distinguishing both Dreher and O ’Callaghan, the Court held that these

decisions indicated that the right to market value compensation was not absolute.

Drawing on this principle, the Court characterised land-use regulation as an exceptional

case that did not require the payment of market value compensation. It invoked Central
102Dublin Development Association to support this conclusion. However the principles set 

out in Central Dublin Development Association were not strictly applicable to Part V of the 

Bill, because the Bill empowered local authorities to compulsorily acquire property in 

specified circumstances, not to restrict the use of land. In relying on Central Dublin 

Development Association, the Court at times appeared to mischaracterise the Bill as a 

restriction on land-use, rather than a compulsory acquisition provision. W hile this may 

simply have stemmed from confusion concerning the difference between expropriation and 

regulation of use, it helped the Court to rationalise its deviation from the default rule of 

market value compensation. As Central Dublin Development Association illustrates, the 

characterisation of a restriction as either expropriatory or regulatory is relevant to the

Ibid, at 349.
Ibid, at 350.
Ibid, at 351.
Ibid, at 352.
Ibid, at 35\-352.
Ibid, at 352-353. (Omission of “on” in reported judgm ent.)
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strength of an owner’s claim to compensation. The analogy drawn by the Court to a case 

concerning regulation o f  the use o f  property obscured the fact that Part V involved 

expropriation of property, which should have strengthened the owners’ presumptive claim 

to market-value compensation on the basis of the Court’s stated principles. Another 

characterisation employed by the Court to justify the reduced compensation payable under 

the Bill was its conclusion that a grant of planning permission enhanced the value of 

property, and that the State was not required to compensate for loss of such enhanced 

value.

The Planning and Development Bill case leaves the law on the measure of 

compensation in a confused state. Donal O ’Donnell argues that it, coupled with the 

decision in the Health Bill case, means “ ...the argument that Dreher and O ’Callaghan 

were harbingers of a new approach that less than market value compensation is required, is 

now so debilitated as to be almost beyond usefulness.” ''’"̂ This overstates the extent to 

which the Supreme Court can be said to have clearly moved away from its earlier tendency 

to weaken the claim to full compensation by reference to the importance of the public 

objective at stake. While the Planning and Development Bill case indicates that market 

value compensation should usually be paid for the compulsory acquisition of private 

property, it clearly holds that exceptions may be made to that principle. The Court did not 

define the basis or scope of such exceptions, but rather tailored its analysis to upholding 

the referred Bill, which it regarded as serving a worthy public objective. Unhelpfully, it 

purported to both distinguish and apply Dreher and O ’Callaghan. Moreover, the Health 

Bill case simply affirms the view set out in Central Dublin Development Association that 

compensation is material to the assessment of “unjust attack” and that substantial 

interferences with property rights without any compensation will normally be unjust. It 

says nothing about the appropriate measure of any compensation to be paid by the State.

The Planning and Development Bill case suggests that even if the Dreher dicta are 

not expressly relied upon in the future to justify less than market value compensation.

In support of this conclusion, the Court referred to the decision of the US Supreme Court in United States 
V Fuller, where Rehnquist CJ held “...the Government as condemnor may not be required to compensate a 
condemnee for elements of value that the Government has created, or that it might have destroyed under the 
exercise of government authority other than the power of eminent domain.” (1972) 409 US 488, at 492. The 
Court in the Planning and Development Bill case simply noted this view, without expressly approving it or 
disapproving it. [2000] 2 IR 321, at 353-352. However, it suggests that the Court may exclude all 
government-created value from assessments of compensation.

Donal O'Donnell, “Property Rights in the Irish Constitution: Rights for Rich People, or a Pillar of Free 
Society?”, in Eoin Carolan and Oran Doyle eds. The Irish Constitution: Governance and Values (Thompson 
Roundhall, 2008) 412, at 427.
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judges’ views as to the worthiness of the objective of a restriction will continue to weaken 

owners’ claims to market value compensation. Conversely, where the objective of the 

restriction is not perceived to be legitimate, as in the Health Bill case, compensation will 

be more likely to be required at market value. At their core, the decisions to-date have been 

ends-driven, with the courts employing a variety of distinctions to rationalise their intuitive 

views on the fairness of restrictions imposed on private property rights without, or with 

reduced, compensation.

This ends oriented approach is illustrated by Gorman v The Minister fo r  the 

Environment and Local Government, where Carney J treated the Planning and 

Development Bill case as authority for the view that there is no constitutional right to full 

compensation in all circumstances.'^^ He rejected the applicants’ claim for compensation 

for the losses caused by the de-regulation of the taxi industry, saying:

1. As the only interference with their rights has been one implemented 
by means of an implied condition of which the applicants were fully 
aware and one which is envisaged by the very terms and conditions 
under which a licence was held, then it would seem incongruous if 
the State should be obliged to introduce a concomitant scheme of 
compensation.

2. Moreover, the interference with property rights is not only justified, 
but it is minimal in that the applicants are still free to dispose of their 
licence and also to use it in any way they see fit. There has been no 
expropriation of their licences.

3. The payments made in the secondary market achieved the objective 
for which they were made at the time, namely the purchase of a job 
when jobs were otherwise unobtainable.

4. Finally, the applicants are mistaken if they believe there is an 
automatic right to compensation in all circumstances. The very fact 
that compensation to the full market value of land was denied in The 
Planning and Development Bill, 1999 is sufficient evidence of the 
fallacious nature of such a contention.

Carney J here drew on a variety of considerations to justify the denial of compensation: the 

public interest rationale for the restriction; the fact that the affected owners had notice of 

the potential for such a change; the fact that licences are held subject to the public interest; 

and the fact that the licence-holders’ rights of ownership were not entirely appropriated by 

the measure. In so doing, he expanded the circumstances in which notice may be relevant 

to the need for compensation. While in O ’Callaghan, O ’Higgins CJ clearly indicated that

[2001] 2 IR 414, at 426.
Ibid, at 430-431 (citation omitted.)
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notice of an existing restriction on property rights was a factor that displaced the need for 

compensation, Gorman took account of notice of a potential restriction on property rights, 

albeit in the specific context of licences.

The Meaning of “Market Value”
Generally in constitutional property doctrine, “market value” means the price that a willing 

vendor would accept and a willing purchaser would pay for something at a specific time. 

For instance, in the Planning and Development Bill case, the Supreme Court described the 

market value of residential land as the price that it might be expected to fetch on the open 

market with its development rights taken into account. ™ However, the meaning of 

“market value” is clearly context-dependant.

For example, in In Re Murphy, Henchy J rejected the plaintiffs argument that the 

intended use of acquired land for public housing should be taken into account in assessing 

c ompensa t i on . He  noted that under the terms of the Acquisition of Land (Assessment of 

Compensation) Act 1919, “...while the basic rule is that the measure of compensation is to 

be the open market value of the land, the arbitrator must leave out of the reckoning of that 

value the existence of the proposed local authority development.” '®̂ He noted that this 

exclusion was necessary to realise the public interest, because otherwise the acquisition of 

land for socially desirable purposes would be impeded by the prohibitively high prices that 

would be set for such land in light of the proposed development of the land."® While 

ordinary purchasers would have to take the hit of any price increase that might derive from 

their apparent need for particular premises, for example for an expansion of their own 

neighbouring premises, local authorities were legitimately immunised from that market 

impact. This demonstrates that public-purse considerations feed into the meaning of 

“market value”.

Particularly in the context of discrete regulatory systems, “market value” may take 

on a particular meaning.*" For instance, in Maher v the Minister fo r  Agriculture, inactive 

milk-quota holders objected to regulations that in effect required them to either resume 

milk production or sell their quota to the Minister for Agriculture at a price they contended

[2000] 2 IR 321, at 349. In Rafferty v The M inister fo r  Agriculture, M cGovern J held m arket value to 
mean the price payable to replace acquired property, rather than the price that the acquired property itself 
could have made on the open market. [2008] lEH C 344, at [14].
>08 [1977] IR243.

Ibid, at 254.
'^'^Ibid.

C /O ’Donnell, note 104, at 425.
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was below market value. Murray J rejected this contention, saying ‘open market’ is

hardly an apt term since the market in milk, and hence its price, is a creature of the
112particular market conditions created by the regulatory regime itself.” He held that the 

maximum price fixed by the Minister struck a fair balance between existing quota-holders 

and those wishing to acquire quota, and further that the opportunity to sell at the prices 

created by the old regulatory regime surrounding milk quotas was not a property right 

protected by the Constitution."^

Similarly, in Shirley v AO Gorman, the context in which compensation fell to be 

paid influenced the meaning of “market value.” While Peart J held that normally a 

person who is compulsorily deprived of property in the public interest should receive at 

least market value compensation, he upheld s. 7 of the Landlord and Tenant (Amendment) 

Act, 1984. It fixed the price at which a landlord could be required under s. 8 of the 

Landlord and Tenant (Ground Rents) (No. 2) Act, 1978 to sell the fee simple in his 

property to a tenant at one-eighth of the amount that a willing purchaser would give and a 

willing vendor would accept for the property. He felt that fairly and reasonably reflected 

the landlord’s residual interest in the property, since in most cases where s. 7 applied, the 

landlord lacked the right to retake possession of the property and was only entitled to 

receive a small rent from the tenant. Consequently, it was also correct to exclude any 

increase in the value of the property attributable to development value.

Equivalence Principles in Compensation
The Acquisition of Land (Assessment of Compensation) Act, 1919, sets out rules for the 

assessment of compensation for the compulsory acquisition of property. In interpreting the 

scope of these rules in light of the Constitution, the courts have attempted to put a 

dispossessed owner back in the position he or she would have been in were it not for the 

acquisition. This indicates that “make-whole” compensation principles are regarded as 

constitutionally required by the courts in some circumstances where land is compulsorily 

acquired in the public interest.

The High Court identified equivalence as the guiding principle for compensation 

for compulsory acquisition of private property in Gunning v Dublin Corporation}^^ The 

plaintiff discovered that his garage was to be compulsorily acquired. To mitigate his loss,

[2001] 2 IR 139, at 232. 
at 233-234.

[2006] lEHC 27.
[1983] ILRM 56.
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he acquired new premises nearby. He claimed compensation for the market value of the

acquired premises, and for other costs incurred such as relocation costs, temporary loss of

business, double overheads, compensation for time spent seeking new premises, and

compensation for miscellaneous disturbances. The question was whether such costs were

recoverable as compensation for disturbance under Rules 2 and 6 of the Acquisition of

Lands (Assessment of Compensation) Act, 1919. Carroll J held, “ [t]he underlying principle

is the principle of equivalence. The owner should be able to recover personal loss imposed

on him by the forced sale -  otherwise he will not be fully compensated -  but he should

recover neither more nor less than his total loss.” "^ She stated that compensation for

disturbance “ ...seeks to put the owner, in so far as money can do so, in the same position

as if the compulsory acquisition had not taken place.” " ’ The losses that the plaintiff

prevented through his actions were natural and probable consequences of the acquisition of
118his property, so he was entitled to recover compensation for his avoidance measures.

In Dublin Corporation v Underwood, the Supreme Court placed the principle of 

equivalence discussed in Gunning on a constitutional footing."^ The plaintiff issued a 

compulsory acquisition order for the respondent’s two investment properties. The 

arbitrator referred a case-stated to the High Court to determine whether or not he should 

take the owner’s reinvestment costs into account. Budd J held, “[t]his State does not permit 

expropriation of an asset (which, by definition, has a value calculable in money terms) 

without payment of compensation.” He held that the goal of equivalence in 

compensation was constitutionally required by Article 43.'^' On that basis, he concluded 

that the arbitrator should award compensation for reinvestment costs.

On appeal, Keane J upheld Budd J ’s decision, saying:

It would be patently unjust, in my view, for the dispossessed owner to 
receive less than the total loss which he has sustained as a result of the 
compulsory acquisition: such a construction of the relevant legislation 
would be almost impossible to reconcile with the constitutional 
prohibition of unjust attacks on the property rights of the citizens.

Ibid, at 62. 
" U b id ,a t  64.

Ibid, at 65. 
[1997] 1 IR 69 . 
Ibid, at 76.
Ibid, at 96-97. 
Ibid, at 116. 
Ibid, at 129.
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Keane J accepted that the respondent would have continued to hold the relevant properties 

as investments but for the acquisition, and furthermore, that he would sustain additional 

expenses in buying a replacement property, in the form of stamp duty, legal fees and 

agent’s fees.'^'* As a result, compensation for those losses was constitutionally required.

However, McGovern J recently cast some doubt on the constitutional need for 

compensation for consequential losses in Rajferty v The Minister fo r  Agriculture, which 

arose out of the foot and mouth disease crisis in February 2001.'"^ The Minister ordered 

the culling of the plaintiffs’ sheep flocks, even though they were not actually infected with 

the disease. The plaintiffs contended that the compensation paid to them under the 

Diseases of Animals Act 1966 was inadequate, because it did not capture their 

consequential losses. They argued that the particular traits of their animals should have 

been considered in assessing the compensation they were awarded.

McGovern J held that the plaintiffs had received significantly more than market 

value compensation for the loss of their animals. He stressed that the 1919 Act (which 

had been at issue in Gunning and Underwood) expressly provided for additional elements 

of compensation that were not present in the 1966 Act.'^^ He concluded that while the 

plaintiffs were not fully compensated for all their losses, a constitutional requirement of 

compensation for consequential losses in such circumstances “ ...could have enormous 

implications for the Exchequer, and impose a serious and disproportionate burden on the 

taxpayer.” '̂ * Consequently he said:

It seems to me that the Courts should draw a distinction between 
compensation based on a finding of fault, and a scheme of compensation 
to ameliorate hardship, in the absence of fault. While restitutio in 
integrum may be the yardstick for the former, the authorities opened to 
me clearly establish that this is not the criterion to be used for 
compensation for loss of property compulsorily taken for the public 
good.'"^

Keane J did acknow ledge that there m ight in som e cases be very remote consequences for a property 
owner flow ing from a com pulsory acquisition order that would not be com pensable, but he felt that the 
p la in tiffs  reinvestm ent costs were not too remote, and could be recovered under Rule 6 o f  the 1919 A ct, 
either as com pensation for disturbance, or as one o f  the “other matter(s) not directly based on the value o f  
land” for which com pensation could be paid under the 1919 Act. /b id , at 129 -130.

[2008] lEH C 344.
^-'^/bid, at [14].

Ibid, at [35]. Like the Supreme Court in the P lanning an d  D evelopm en t B ill case  [2000] 2 IR 321, 
M cG overn J quoted the European Court o f  Human Right’s judgm ent in Jam es v U nited K ingdom  (1986) 8 
EHRR 123, which held that the European Convention on Human Rights did not guarantee a right to full 
com pensation in all the circumstances.

Ibid, at [38]. 
a t[3 9 ].
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Applying this approach, McGovern J held that it was a constitutionally permissible 

delimitation of the plaintiffs’ property rights to grant them less than full compensation for 

all the losses flowing from the cull. He supported this decision by noting that other people 

affected by the outbreak were not compensated by the State. For example, he referred to 

the impact that restriction of movement orders had on those earning a livelihood through 

t o u r i s m . H o w e v e r ,  such restrictions affected the use that people could make of their 

property, whereas the culling scheme expropriated the plaintiffs’ property, meaning that 

the equivalence principle applied in Underwood should in principle have governed the 

value of their compensation. It remains to be seen whether the Supreme Court will be 

persuaded in a future case to move away from the strict view of the need for equivalence in 

Underwood, to the more pragmatic approach favoured by McGovern J in Rafferty.

In Chadwick v Fingal County Council, the courts considered the scope of an 

individual’s entitlement to compensation in circumstances where part of their property is 

compulsorily acquired for a public works project that has an adverse affect on the value of 

their retained land. Section 63 of the Land Clauses (Consolidation) Act, 1845 provides 

that in such cases, compensation should take account of the value of the land to be 

acquired, and “the damage, if any, to be sustained by the owners of the land by reason of 

the severing of the lands taken from the other lands of such owner, or otherwise injuriously 

affecting such other lands by the exercise of the powers of this or the special act, or any act 

incorporated therewith.” The owners in Chadwick suffered the compulsory acquisition of 

part of their land for motorway works, and they argued on the basis of the equivalence 

principle that their compensation should reflect the detrimental impact of the works as a 

whole on their retained lands, not just of the works carried out on the acquired land.

Both the High Court and the Supreme Court rejected this argument, although 

without specifically addressing the equivalence principle. They favoured a traditional 

interpretation of s. 63 that limited compensation to the impact on the retained lands of 

works carried out on the acquired lands. The courts stressed that the plaintiffs had no 

property rights entitling them to be protected from activities on neighbouring lands beyond 

their right to take actions in nuisance. The claimants’ argument overextended the 

equivalence principle, since the only aspect of their loss that was caused by the compulsory 

acquisition of their property was the loss caused by the works carried out on the acquired

Ibid, at [26], 
[2008] 3 IR 66.
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lands. Consequently, the interpretation of s. 63 approved in Chadwick was consistent with 

the equivalence principle set out in Underwood. More generally, Chadwick highlights the 

fact that compensation claims have to be rooted in common law or statutory principles. 

While statutory or common law provision for compensation may be relevant in assessing 

whether an interference with property rights is constitutional under Articles 43 and 40.3.2° 

of the Constitution, those articles do not confer free-standing compensation rights.

Another form of compensation that reflects the equivalence principle is 

compensation for equivalent reinstatement, which was considered by Keane J in the
132Supreme Court in Corporation o f Dublin v Building and Allied Trade Union. Keane J 

noted that the legislature and the courts tried to guarantee full compensation for all losses 

suffered by a dispossessed lan d o w n e r.E q u iv a le n t reinstatement reflected the fact that 

where a dispossessed owner wishes to reinstate a building for which there is little demand, 

such as for example a church, market value compensation may not su ff ice .A cc o rd in g ly , 

compensation for equivalent reinstatement ensured the dispossessed owner was “made 

whole.

Dual-Powers o f  (Compensated) Expropriation and (Uncompensated) 
Restriction o f Property Rights
In some cases, the legislature will create two powers enabling the attainment of the same 

objective, one of which involves the compulsory acquisition (upon payment of 

compensation) of private property, the other of which involves an uncompensated 

restriction on the exercise of the owner’s rights over the property, raising the question of 

whether the State is constitutionally required to proceed by way of expropriation to ensure 

that an owner is compensated for his loss in those circumstances.

In ESB V Gormley, the courts considered the constitutionality of ss. 53 and 98 of the 

Electricity (Supply) Act, 1927, which empowered the plaintiff to place pylons on private 

land and lop trees and hedges, without paying compensation.'^^ Under s. 45, the ESB also 

had the power to compulsorily acquire land, and to acquire or use any easement or other 

right over land, subject to the payment of compensation to the affected landowner. The 

respondent objected to the fact that the ESB did not use this option, but instead restricted

[1996] I IR 468 .
Ibid. at 480.

^^Ubid.
C f Central Dublin Developm ent Association  (1975) 109 ILTR 69, at 98.
[1985] 1 IR 129, hereafter Gormley.
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her use of her land by exercising its powers under ss. 53 and 98. In the High Court, Carroll 

J held that the ESB was under no obligation to use its compulsory acquisition power, 

because that would make its work in erecting transmission lines impracticable (presumably 

on the basis of cost). Instead, it could erect pylons on private land by exercising its power 

under s. 53.'^^ In contrast, the Supreme Court held that the compulsory acquisition power 

clearly covered the rights over the respondent’s land that the ESB was attempting to obtain 

through s.53. While the Court did not conclude that the ESB was required to exercise its 

compulsory acquisition power, it regarded the existence of that power as evidence that the 

payment of compensation was practicable, and held that the legislation was unjust absent 

provision for independently assessed compensation.'^*

A similar approach was adopted in Ashbourne Holdings v An Bord Pleandla, which 

concerned the legality of conditions imposed by the respondent on retention permission for 

a golf course and buildings on the Old Head of Kinsale pursuant to its general conditioning 

power under s. 26(1) of the Local Government (Planning and Development) Act, 1963.'^^ 

In particular, the applicant objected to conditions requiring public access to the Head, 

which were found by the courts to have been ultra vires the powers of the respondent. In 

the High Court, Kearns J noted that under s. 47 of the Local Government (Planning and 

Development) Act, 1963, the planning authority was empowered to enter into agreements 

in relation to the dedication of rights of way on agreed terms (potentially involving 

financial payment), and that s. 48 created a power of compulsory acquisition for public 

rights of way. In the event that a public right of way was acquired by either of these 

procedures, the local authority would have to maintain the r o u t e . S i n c e  neither of these 

powers were exercised by the respondent, he concluded that they had “...avoided the usual 

consequences of creating a public right of way,” and had burdened the applicant with the 

costs of providing and maintaining the right of way and had reduced the value of its 

land.'''' Furthermore, the applicant was deprived of compensation under s. 22 of the Local 

Government (Planning and Development) Act 1990, which provided that if a person 

showed that the value of his or her interest in land over which a public right of way was

[1985] 1 IR 129, at 141. Carroll J ’s reference to s. 49 appears to be a mistake -  s. 45 is the provision in the 
1927 Act dealing with com pulsory acquisition of land by the ESB, whereas s. 49 deals w ith the sale and hire 
o f electrical apparatus. Sim ilar reasoning was employed more recently in Liddy v The M inister fo r  Public 
Enterprise and the Irish Aviation A uthority  (4 February 2003) (HC), [2003] 2 JIC 0401.

[1985] 1 IR 129, at 151.
[2002] 1 ILRM  321 (HC), [2003] 2 IR 114 (SC).

“'“ [2002] 1 ILRM 321, at 348.
Ibid, at 348,
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compulsorily created was reduced, or if he or she was disturbed in the enjoyment of the 

property, compensation was payable to the amount of reduction in value or damage. 

Similarly, in the Supreme Court, Hardiman J suggested that compulsory acquisition of a 

right of way might have been a more appropriate way of achieving the local authority’s 

aim than the imposition of access conditions on planning permission.

These decisions suggest that where a statutory power exists to acquire a property 

right through compulsory acquisition, the State cannot instead acquire that right in a 

different, less expensive way. While Gormley holds that even where a statutory power 

exists to proceed by way of uncompensated regulation, compensation may be required 

where the existence of a compulsory acquisition power indicates it is practicable, 

Ashbourne Holdings simply holds that a compulsory acquisition power cannot be ignored 

in favour of a restrictive power that lacks a clear statutory basis.

The Nature o f the Compensation Scheme Required by the Constitution
The courts have differed over whether the payment of ex gratia compensation, as opposed

to statutory provision for compensation, can prevent a restriction being struck down as an 

“unjust attack”. In Gormley, the Supreme Court rejected the suggestion that the ex gratia 

payment of compensation by the ESB sufficed to protect the property rights of landowners 

who had pylons placed on their land against their wishes, because, unlike a statutory right 

to compensation, it lacked “the essential ingredient of the ultimate right to have the amount 

assessed by an independent arbiter or tribunal.” On this view, compensation must be 

independently determined, not assessed by the paying body on a take-it-or-leave-it basis. 

Furthermore, the Court held that the fact that compensation was already paid by the ESB 

on an ex gratia basis suggested that the payment of independently assessed compensation 

as of right was practicable and not inconsistent with social justice.

The Supreme Court was more receptive to pragmatic concerns about the costs of 

statutory compensation schemes in Rooney v The Minister fo r  Agriculture (No 1), 

concluding that the State could administer an administrative compensation scheme even in

Characterising the rights o f  public access required in the im pugned condition as akin to a right o f w ay, he 
held, quoting English authority, that “...the statutory power o f creating a right o f  w ay to be maintained by the 
local authority appears to be ‘another and more regular course open to that body to ensure som e right o f  
public access .’” [2003] 2 IR 114, at 128, quoting from H all v Shoreham -by Sea U D C  [1964] 1 W LR 240, at 
251 and 260.

[1985] 1 IR 129, at 150-151.
144
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circumstances where there was express (but unused) statutory provision for 

compensation. Rooney No 1 involved a challenge to the extra-statutory scheme 

established to compensate farmers for cattle slaughtered in accordance with the bovine 

tuberculosis eradication scheme. Section 20 of the Diseases of Animals Act, 1966, 

empowered the Minister to make orders authorising the taking of infected or potentially 

infectious animals into his possession. When the Minister took possession of animals, he 

was obliged under s. 22 to pay compensation to the owners in accordance with the terms 

set out in s. 58. However, no order had been made under s. 20, meaning the 

compensation provisions of s. 58 did not come into effect.'^’ The p lain tiffs animals were 

slaughtered and he received some compensation under an administrative grant scheme. 

However, he argued that the Minister should have taken possession of the animals under 

the terms of s. 20, thereby activating the compensation provisions of s. 58, which were 

more beneficial to him. In particular, he objected to the unilateral nature of the non- 

statutory scheme, which he argued meant that owners were deprived of the benefit of 

engagement with the M inister with the possibility of resort to arbitration.'"^*

The High Court and the Supreme Court rejected the plaintiff’s c l a i m . I n  the 

Supreme Court, O ’Flaherty J accepted that huge costs would be incurred if the statutory 

compensation provisions were operated, which was “a plausible reason” for using an 

administrative scheme instead. He held that the scheme was a reasonable means of 

assisting affected farmers, and the fact that it was not the plaintiff’s preferred solution was 

irrelevant.'^' Consequently, he felt that he did not need to determine whether or not the 

Constitution required the State to pay compensation to owners of diseased a n i m a l s . H e  

stressed that even if there was a constitutional requirement for compensation, it would only

[1991] 2 IR 539.
Section 58 provided that the M inister could by order provide for the fixing o f  com pensation either by 

agreement or by a valuer, w ho could be appointed by agreement betw een the parties, and in default o f  
agreement, by the Minister.

[1991] 2 IR 539, at 544.
Ibid, at 545.
16 M ay 1991 (HC), [1991] 2 IR 539 (SC).

‘ “̂ [1991] 2 IR 539, at 546.
Ibid.
Ibid. He noted (without explaining why) that the on ly  explicit reference to com pensation in the 

Constitution was in Article 44, s. 2, sub-s. 6, regarding the taking o f  property o f religious denom inations or 
educational institutions. This argument was rejected by K enny J in C entra l Dublin D evelopm en t A ssocia tion  
(1975) 109 ILTR 69, at 84.
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demand compensation as far as practicable in light of the common good, which was 

satisfied by the extra-statutory grant scheme.

In Rooney v The Minister fo r  Agriculture (No 2), Laffoy J required the operation of 

a non-statutory scheme of compensation to be specifically justified in the interests of the 

common good in order to be constitutional.'^"* One of the p lain tiffs animals was found to 

require slaughtering under the TB eradication scheme. However the plaintiff refused to 

hand over the animal except on the basis that compensation would be paid under s. 58 of 

the Diseases of Animals Act, 1966, even though no regulations had been introduced by the 

Minister under this provision to provide for the payment of compensation.

Laffoy J followed the Supreme Court’s conclusion in Rooney No 1 that the Minister 

was not obliged to operate s. 58.'^^ However, she questioned the decision of the Court in 

Rooney No 1 not to consider the constitutional issues raised by the plaintiff.'^^ Furthermore, 

she acknowledged that on the basis of ESB v Gormley, a non-statutory scheme of 

compensation could not be equated with a statutory scheme, meaning the question to be 

answered was whether despite the difference between the schemes, a non-statutory scheme 

was justified by the interests of the common good.'^^

Laffoy J noted that the scheme was developed based on on-going consultation with 

the farming community. In addition, a “market sensitive approach” was adopted in 

determining grant payments. She concluded that the scheme struck a reasonable balance
158between the rights of owners and the requirements of the common good. In reaching this 

conclusion, she did not identify any particular reasons why the common good required the 

operation of the non-statutory scheme as opposed to the statutory scheme, although she 

accepted that a statutory scheme would be expensive for the State.

Gormley was not specifically overruled in any of the TB compensation cases, and 

so the more robust requirement of independently assessed compensation may reassert itself 

in future cases. The courts in both Gormley and Rooney (No 1) overstretched their 

reasoning. In the former case, ex gratia compensation was converted into an argument for 

a statutory right to compensation, without any engagement with the significant difference

'53 [ ] 9 9 j] 2 IR 539, at 546. The non-statutory com pensation schem e for TB eradication was further approved 
by Murphy J in G rennan  v The M in ister fo r  A griculture, 4 October 1995 (HC). Ibid, at 10.

13 July 2004  (HC).
Ibid, at 46.
Ibid, at 50.
Ibid.
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between these types of compensation, while in Rooney (No 1), a statutory entitlement to 

compensation was permitted to be nullified by the State’s operation of an administrative 

scheme. Laffoy J attempted to strike the appropriate middle ground in Rooney (No by 

characterising non-statutory compensation as in itself a form of restriction of property 

rights that falls to be justified by the State as necessary in the interests of the common good. 

It remains to be seen what attitude will be adopted by the Supreme Court if this issue 

comes before it again.

Assessment o f Compensation
A further question that arises is who should assess compensation -  courts, or statutorily 

empowered public bodies? In An Blascaod M6r Teoranta v The Commissioners fo r  Public 

Works, the plaintiffs challenged the constitutionality of the compensation provisions of the 

An Blascaod Mor National Historic Park Act, 1989, which applied the assessment 

procedures set out in the Acquisition of Land (Assessment of Compensation) Act, 1919. 

The plaintiffs argued that Articles 40 and 43 of the Constitution required the decision to 

compulsorily acquire their property and the assessment of compensation to be made by 

court order.

Budd J noted that under the Land Clauses Consolidation Act, 1845, courts carried 

out the assessment of compensation. He suggested this reflected Victorian ideas about the 

significance of landed property, but noted that in the USA, Australia, Canada, South Africa 

and the UK, judges remained involved in the assessment of compensation. He regarded the 

decision of the Supreme Court in Manning v Shackleton as implicitly confirming that there 

was no constitutional unfairness in the arbitration provisions of the 1919 Act. 

Accordingly Budd J concluded that the 1919 Act was constitutional, meaning that the right 

to private property guaranteed by Articles 40.3.2° and 43 does not entail a right to have 

judicial involvement in decisions concerning the assessment of compensation for the 

compulsory acquisition of private property, except through judicial review. However, he 

referred to the approach of other jurisdictions as “sensible and desirable,” suggesting that 

he felt Irish law might be better served by vesting authority for compulsory acquisition 

with the courts.

[1998] lEHC 38, at [211],
[1996] 3 IR 85, cited ibid, at [249]. 
Ibid, at [253].
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Compensation -  Conclusions
The doctrine considered in this section indicates that the pubHc interest has an 

overwhelming impact on the extent to which compensation is regarded by the courts as 

necessary to justify a restriction or acquisition of property rights. It determines the 

circumstances in which compensation is required, and the measure by which compensation 

is assessed. However, the courts have not clearly explained the way in which they take 

considerations of the common good into account to offset the presumptive claim to 

compensation at market value that they have recognised accrues to dispossessed owners. 

Consequently, the degree of security of expectation of value that owners have turns on 

collective considerations and is unclear, although it appears that the fact that the acquired 

property is land weighs in favour of an award of full compensation, through the application 

of equivalence principles. The courts have in some cases required compulsory acquisition 

powers to be used by the State instead of imposing uncompensated restrictions on the use 

of property. They have oscillated between demanding independent assessment pursuant to 

statute and accepting non-statutory compensation schemes, although it is clear that judicial 

assessment is not necessary.

Part III - Forfeiture Provisions
Forfeiture statutes designed to prevent criminal activities of various kinds constitute a 

special category of cases where it is constitutionally permissible for the State to 

expropriate property without compensation. This is held to be justified by the public 

interest in crime prevention, and in some cases by the theory that criminality taints the 

ownership of property, so that the holder in fact lacks good title to the forfeited property. 

At the same time, the courts scrutinise forfeiture legislation to ensure that the risk that it 

could affect the property rights of innocent parties is minimised.

Since forfeiture has a far-reaching effect on property rights, judges are unlikely to 

find that a statute is intended to have this effect unless it is clearly indicated in its terms. 

This reflects the general principle that the courts will require a clear basis in law for any 

power that deprives an individual of his p r o p e r t y . F o r  example, in O ’Mahony v Shields,

A s Gerard Hogan and Gerry W hyte note, “[i]t is trite law  to say that the Constitution does not protect a 
claim  to property where the claimant has no good title to the property in question. H ow ever this focuses 
attention on the adequacy o f the provisions o f the legislation establishing the provenance of the property 
subject to forfeiture.” H ogan and Wh)l;e, note 28, at 201.

For exam ple, the Supreme Court in A lhatros F eeds L td  v M in ister f o r  A gricu lture  held that the issuance of 
“seizure and detention notices” by the M inister in relation to feeding products could result in the deprivation
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the plaintiff argued that s. 8 of the Wireless Telegraphy Act 1926 was an unjust attack on 

his property rights because it allowed his property to be forfeited in circumstances where 

he was not prosecuted with or convicted of any offence under the Act. However, 

Lardner J interpreted the act to mean that a person charged but acquitted would be entitled 

to the return of his property.'®^

In cases where forfeiture laws are clearly intended to affect the property of innocent 

parties, judges identify a conflict between maintaining the overall integrity of the forfeiture 

scheme by avoiding identifying exceptions to its application, and protecting the property 

rights of the affected individuals. The public interest in preserving strong disincentives for 

prohibited behaviour is generally given greater weight than the impact of the measure on 

the affected property right, and the imposition of restrictions on some innocent parties is 

treated as a necessary by-product of preserving the effectiveness of the relevant forfeiture 

regime as a whole.

In Attorney General v Southern Industrial Trust, Lavery J accepted a very loose 

connection between the objective and means of a forfeiture provision, which in turn caused 

him to accept the application of that provision to the property of an innocent party. A 

Mr. Simons bought a car under a hire-purchase agreement from the defendant. While he 

was still making repayments on it, he exported it to the UK, and it was seized by the 

Revenue Commissioners. The Attorney General brought forfeiture proceedings under s. 

207 of the Customs Consolidation Act 1876 and s. 5 of the Customs (Temporary 

Provisions) Act 1945. The defendant objected on the basis that it was an innocent party, so 

the forfeiture legislation violated its property rights.

In the High Court, Davitt P held that when the forfeiture of the defendant’s car was 

considered as part of a broader pattern of customs regulation advancing important common 

interests, such as providing revenue for the State, protecting domestic industries and 

businesses and ensuring a supply of goods and services, it was constitutional. While 

acknowledging the apparent unfairness of applying forfeiture to an innocent party, Davitt P 

held that its effectiveness as a penalty would be undermined were it not applied in such

o f  property and its p otentia l destruction , m ea n in g  that such  p o w ers had to  be c lea r ly  au th orised  b y  law . G iven  
the “ ...d ra stic  in trusion  in to  in d iv id u al property  rights” in v o lv ed , the C ourt in va lid a ted  su ch  n o tic es  w here no  
leg a l authority e x is ted  for them . [2 0 0 7 ] 1 IR  2 2 1 , at 2 3 5 . C f  In re  L in en  S u p p ly  o f  I r e la n d  L td  [2 0 1 0 ] lE H C  
2 8 , at [21].
165 ^22 February 1 988) (H C ). H e held  that s. 8 d id  not authorise the forfe iture o f  property w ithout 
prosecu tion . Rather, it authorised  a step  prelim in ary  to p rosecu tion  b y  a llo w in g  for  the gathering and  
retention  o f  e v id en ce  b y  relevan t o fficers.

Ibid .
‘ ’̂ (1 9 6 0 )  9 4  IL T R  161.
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cases, contrary to the common good.'^* In the Supreme Court, Lavery J upheld Davitt P’s 

decision. He referred to a long history of statutory provision for forfeiture in order to 

support his view.'^^ He felt this demonstrated that the State had consistently claimed the 

right to take ownership of particular goods away from individuals, and held that in so 

doing, the State was exercising its power to delimit the exercise of the general right to 

private ownership in Article 43.1 of the Constitution.'^'^ He held that it had not been shown
171that m so doing, the State did not act m accordance with the common good.

The decisions in Southern Industrial Trust can be contrasted with Murphy J ’s
172decision in Bosphorus Hava v The Minister fo r  Transport. While Southern Industrial 

Trust accepted that the public interest in effective deterrence of customs violations justified 

the absence of an “innocence” exception, Murphy J construed the purpose of the relevant 

provision as being in fact to target the property rights of wrongdoers and on that basis held 

that it could not be applied to innocent parties. Bosphorus concerned the interpretation of 

Articles 8 and 9 of Council Regulation 990/93/EEC, which was enacted to give effect 

within the EU to a sanctions regime imposed on the Federal Republic of Yugoslavia 

(Serbia and Montenegro). Pursuant to this Regulation, the M inister for Transport 

impounded an aircraft owned by Yugoslav Airlines (JAT) when it was in Dublin airport for 

a routine service. The aircraft was operated by Bosphorus Hava, a Turkish company 

wholly owned by Turkish citizens that had a 48 month “dry lease” on the plane. It provided 

all of the crew and had operational control of the aircraft, which was registered with the 

Turkish aviation authorities. Bosphorus Hava paid a substantial deposit to JAT, as well as a 

monthly rent into a blocked account operated by the Turkish Central Bank in accordance 

with the sanctions regime.

Murphy J held that it could not have been intended that the regulations would 

impose more hardship than was necessary on third parties, and that any such hardship must 

have been intended to be proportionate to the effects of the sanctions on the intended

Ibid, at 171-2. In addition, he noted that s. 209 o f the A ct made provision for the m itigation o f penalties 
incurred under its terms, as did the C om m issioners' broader pow er o f  mitigation under s. 35 o f  the Inland 
Revenue Act, 1890. Ibid, at 172.

Ibid, a.t 177-178.
™  Ibid, at 177. Although significantly only one o f the ten statutes Lardner J invoked was enacted after the 
adoption o f  the 1937 Constitution.

Ibid, at 178.
[1994] 2 ILRM 551. C f  Gernot B iehler “B etw een the Irish, the Strasbourg and the Luxem bourg Courts: 

Jurisdictional Issues in Human Rights Enforcem ent” (2006) 13 D U U  317 for full discussion o f the 
B osphorus  litigation.
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t a r g e t s . H e  thought that the right to practically control, and benefit from, the aircraft was 

intended to be restricted by the sanctions regime, and he demonstrated that there was no 

connection between the restriction imposed upon the plaintiff and that goal. He said, “ [t]o 

impound an asset for the possession and enjoyment of which a wholly innocent party has 

paid a substantial sum of money simply because another party has a theoretical right to 

receive a nominal rent in respect thereof must be absurd.” '̂ '* He concluded that the 

impounding of the aircraft was “a wholly unwarranted intervention in the business of 

Bosphorus.” ’^̂  This conclusion on the issue of tailoring was clearly determined by Murphy 

J ’s narrow characterisation of the purpose of the restriction.'^^

The contrast between Southern Industrial Trust and Bosphorus Hava demonstrates 

that the degree of specificity with which the objective of a forfeiture statute is identified by 

a court may determine the permissible scope of application of such a measure. An innocent 

owner is more likely to escape forfeiture where the objective of the measure is construed as 

being to target the property of wrongdoers than where it is held to have a broad objective 

such as, for instance, the protection of customs regulation. That interpretative choice will 

in turn be influenced by judges’ sense of the overall fairness of any forfeiture provisions.

Where forfeiture provisions are clearly designed to secure an important public 

interest and contain safeguards that afford innocent owners an opportunity to recover their 

property, they will generally be upheld by the courts as permissible restrictions on the 

exercise of property r i g h t s . T h i s  is demonstrated by a series of Irish cases involving 

forfeiture procedures targeted at the proceeds of criminal activities.

The first of these cases, Clancy v Ireland, involved a challenge to the freezing and 

eventual forfeiture of property owned by illegal organisations. Section 19 of the 

Offences Against the State Act 1939 provided that where the government formed the 

opinion that an organisation was unlawful, it could issue a suppression order declaring 

such an organisation to be unlawful. Once such an order was made, the property of an 

unlawful organisation was forfeited. In addition, the Offences Against the State

Ibid, at 558.
Ibid, at 559.
Ibid, at 560.
On appeal, the Supreme Court referred a question on the purpose o f  the sanctions to the European Court 

o f Justice. In B osphorus H ava  v M inister f o r  T ransport Case C -84/95 [1996] ECR 1-3953, the European 
Court o f Justice held that the applicability o f  Article 8 o f  Regulation 990/93  did not hinge on a distinction  
betw een ownership and actual control o f  an aircraft and that the im pounding o f  the aircraft was consistent 
with the aim o f  placing pressure o f  the FRY.

Gerard H ogan and Gerry W hyte state, “ [i]t is absolutely clear that confiscation o f  property is perm issible  
where the property is the fruit o f  criminal activity.” Hogan and W hyte, note 28, at 2016.

[1998] 1 IR 326.
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(Amendment) Act, 1985 provided that where the Minister for Justice formed the opinion 

that monies held by a bank were the property of an unlawful organisation, he could freeze 

those monies and order the bank to pay them into the High C o u r t . A f t e r  six months, they 

could be paid out to the Mi n i s t e r . Ba r r i ng t on  J said the key difficulty was the risk that an 

innocent citizen’s funds could be unfairly forfeited.'*' However, he emphasised that s. 2 

did not empower the State to confiscate property, but provided for monies to be paid by the 

bank into the High Court, albeit without advance notice to the account holder.'* ' The 

account holder could apply to court to establish his ownership of the monies.'*^ Under s. 4 

the High Court could award compensation for losses suffered by virtue of the wrongful 

payment of monies into court. In light of these safeguards, Barrington J concluded that the 

Act was “a permissible delimitation of property rights in the interests of the common 

good.” '*“

In Cox V Ireland, s. 34 of the Offences Against the State Act, 1939, was struck 

down on the basis that it was a disproportionate interference with property rights. Section 

34 provided that conviction for any scheduled offence led to mandatory disqualification 

from employment paid for by public funds for seven years and to forfeiture of any publicly 

funded pension, superannuation, allowance or gratuity, even in respect of service rendered 

prior to conviction. The Supreme Court held that while the State was undoubtedly entitled 

to enact harsh measures to deter subversive crime, any such measures had to be balanced 

with respect for individual property rights. It emphasised the varying degrees of gravity of 

the scheduled offences, and held that s. 34 was disproportionate since it captured offences 

that were relatively minor in nature and had no subversive element.'*^

Gilligan v The Criminal Assets Bureau demonstrates the significance of safeguards 

against unfair forfeiture.'*^ It concerned the Proceeds of Crime Act 1996, which provided 

for the confiscation of property valued at over £10,000 that the High Court determined was 

the proceeds of crime. The Court could grant an interim freezing order for 21 days on the 

basis of an application grounded on affidavit by a garda member of the rank of at least

™  O ffe n c e s  A ga in st the State (A m en d m en t) A ct 1 985 , s. 2. 
s, 2 (1 ).

[1 9 9 8 ] 1 IR 3 2 6 , at 33 1 .
Ib id , at 33 4 .
Ib id , at 3 3 4 -5 .
Ib id , at 33 6 .
Forfeiture p ro v isio n s w ere  struck d ow n  on  the b asis  o f  sim ilar  over-breadth  con cern s in L o v e tt  v Ire la n d  

[1 9 9 7 ] 1 IL R M  89. C /R ic h a r d  F. H u m p h reys, “T e ch n iq u es o f  A n a ly sis: B la ck lists  and S h ortcuts” (1 9 9 1 )  13 
D U U  118, at 126.
'86 [J 9 9 g] 3  jj^ ] g 5  C f  In the m a tte r  o f  th e P ro c e e d s  o f  C rim e A c t, 1996 , - B e tw een  F JM  a n d  TH  a n d  JH  (2 9  
June 2 0 0 1 )  (H C ), at 7 -8 .
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chief superintendant. This could be followed by an interlocutory order, provided the court 

was satisfied that there was not a serious risk of injustice. Interim or interlocutory orders 

could be discharged or varied if the frozen property was shown not to be the proceeds of 

crime. Compensation could be paid under s. 16 if an interim or interlocutory order was 

wrongly granted in a specific case. Under s. 4, the High Court could direct a disposal order, 

again provided such an order would not create a serious risk of injustice, in circumstances 

where after seven years it had not been shown that the property was not the proceeds of 

crime. The effect of such an order was “to deprive the respondent of his or her rights (if 

any) in or to the property to which it relates” and to transfer the property to the Minister, or 

some other person indicated.

In determining whether the forfeiture procedures were an unjust attack on property 

rights, McGuinness J first distinguished Cox, emphasising that it turned on the fact that the 

property rights restricted by s. 34 of the Offences Against the State Act 1939 “ ...had in 

many cases little or nothing to do with the actual offences committed by those who were 

affected by it.” In contrast, while the 1996 Act set down onerous penalties, they were 

directly related to establishing that the property in question was the proceeds of crime. 

Since the property rights affected were themselves the cause of the social harm the Act 

sought to remedy, it was rational to restrict those rights in order to achieve the Act’s 

objectives. McGuinness J. held that “the exigencies of the common good” undoubtedly 

encompassed measures to prevent criminals from holding and using the proceeds of their 

activities.'** She said, “ [t]he right to private ownership cannot hold a place so high in the
I  8 Qhierarchy of rights that it protects the position of assets illegally acquired and held.”

The extensive procedural safeguards in the Act tipped the balance in favour of its 

constitutionality, with McGuinness J referring in particular to the ability of the respondent 

to intervene to establish good title, the provision for compensation, and the restriction of 

interlocutory and disposal orders to instances where there was no serious risk of 

in ju s tic e .M o re o v e r, the State had to satisfy the High Court that property proposed to be 

forfeited was the proceeds of crime, meaning that prima facie  the person affected by 

forfeiture lacked good tide to the relevant property.'^' On this basis, she held that the 1996

" Ibid, at 237. 
^Ibid.
’ Ibid.
“ Ibid, at 242. 
‘ Ibid, at 237.
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Act was a proportionate response to the threat posed to the community by the operations of
192major criminals, particularly in respect of the distribution of illegal drugs.

The 1996 Act was also unsuccessfully challenged on property rights grounds in 
10^Murphy v GM. Keane CJ squarely acknowledged the impact that the statute had on 

property rights, noting that while ownership of property was only altered under the Act by 

a disposal order, the owner of property subject to a freezing order was practically deprived 

of the enjoyment of the property in advance of a disposal order being made, and was only 

entitled to compensation if the freezing order was discharged, lapsed or was varied. 

However, Keane CJ doubted whether any constitutional property rights were actually 

affected by the forfeiture proceedings under the 1996 Act, given the taint of criminality 

involved, and consequently he rejected the constitutional challenge.

These cases show that forfeiture provisions aimed at the proceeds of criminal 

activity are clearly constitutional, provided there are procedural safeguards in place. The 

need for such safeguards was cast into sharp relief by the recent decision of Laffoy J that s. 

31(8) of the Criminal Justice Act 1994 was unconstitutional.'^^ Section 31(8) empowered 

gardai to give directions to financial institutions concerning money suspected to be the 

proceeds of crime. Pursuant to such directions, Allied Irish Bank froze two bank 

accounts. The gardai were of a preliminary view that the money frozen was laundered from 

the proceeds of criminal activity, and the Garda Bureau of Fraud Investigation issued a 

direction to AIB requiring it not to deal with the accounts without the consent of a 

Detective Garda. The company whose accounts were frozen (Vehicle Tech Ltd) sued the

Ibid, at 241-2. A sim ilar balancing exercise was undertaken by M acM enam in J in LC  A utolink  v F eehily  
[2008] lEH C 397 in relation to detention, seizure and forfeiture pow ers under ss. 140 and 141 o f  the Finance 
Act 2001.

[2001] 4  IR 113. C f In the m atter o f  the P roceeds o f  Crim e Act, 1996, - B etw een FJM an d  TH and JH  (29 
June 2001 )(H C ).

[2001] 4 I R  113, at 137.
He said “[a]pplication o f  such legislation must be sensitive to the actual property and other rights o f  

citizens but in principle and subject, no doubt, to special problem s which m ay arise in particular cases, a 
person in possession o f  the proceeds o f crime can have no constitutional grievance if  deprived o f their use.” 
Ibid, at 153. He referred with approval to C lancy, and suggested that Barrington J had adopted the decision of 
the U S Supreme Court in C alero-T oledo  v P earson Yacht L easing Co, where Brennan J noted that the 
forfeiture o f  property had a long history in the law in the United States, and that the innocence o f  the owner  
o f  the affected property had alm ost uniform ly been rejected as a defence. (1974) 416  US 663, at 683, referred 
to in G M  at 150-151.

Vehicle Tech L td  v AIB p ic  reported at http://ww w.irishexam iner.com /breakingnews/ireland/m oney- 
laundering-law-declared-unconstitutional-by-court-476386.htm l on 4 October 2010 (last visited 28 March 
2011). L affoy J observed that her findings on unconstitutionality were “largely redundant”, since s. 31 had 
been repealed by s. 4 o f the Criminal Justice M oney Laundering A ct 2010.

It provided that a person or body would not com m it a m oney laundering offence under s. 31, or the 
offence o f  prejudicing an investigation under s. 58, where and for as long as the person or body com plied  
with the directions o f the Garda Siochana in relation to the property.
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bank, the Garda Commissioner and the State. In her reserved judgment, Laffoy J held that 

the expectation of the gardai in invoking s. 31(8) was that it would operate as a freezing 

order. However, the provision was extremely vague and lacking “to an extraordinary 

degree” in safeguards, both for the person whose property rights were affected, and for the 

financial institutions acting pursuant to directions, who were not granted universal 

immunity from suit under its terms. Laffoy J contrasted s. 31(8) with the Proceeds of 

Crime Act 1996, which required a court application and the presentation of evidence to 

support freezing an account. She noted that it was assumed when a direction was issued 

under s. 31(8) that the account concerned would be frozen indefinitely. In addition, the 

account-holder received no notice of the intention to freeze the account, and was not 

afforded an opportunity to establish that the property was not the proceeds of crime. On 

these grounds, she found s. 31 (8) unconstitutional.

Conclusions
The case-law indicates that the Irish courts apply a weak public purpose requirement when 

assessing the legitimacy of the State’s exercise of compulsory acquisition powers. 

Acquired property rights can be transferred to private use, provided such use contributes to 

the public interest, broadly construed. By accepting such general objectives as 

“redevelopment”, “regeneration”, and “urban renewal” as public purposes, the courts have 

given the legislature, and local planning authorities, almost unfettered freedom to acquire 

private property, provided it pays compensation. In addition, the breadth of the accepted 

objectives opens up an almost limitless range of permissible means.

This feature of Irish constitutional property doctrine means that the right to secure 

possession of one’s property is only weakly protected. Private property is treated as 

fungible in nature rather than being protected in the form in which it is actually held by an 

individual. This trend in the case-law is inconsistent with the statement in Clinton that the 

constitutional right to private property is more than simply a right to compensation. 

Commenting on this statement, Ailbhe O ’Neill wonders whether the thinking behind it will 

be given effect in compulsory acquisition law in Ireland.'^* Given the deferential approach 

to the question of purpose adopted in Clinton itself, it appears unlikely that it will be given 

meaningful force. However, the decided cases all concerned development sites, with the

Ailbhe O’Neill, “Property Rights and the Power of Eminent Domain”, in Eoin Cardan and Oran Doyle 
eds, The Irish Constitution: Governance and Values (Thomson Roundhall, 2009) 431, at 445.
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affected owners deprived of their choice as to the use of an asset. It remains to be seen 

whether the right to security of possession will be given greater weight in the context of 

private home-ownership, particularly in light of the Supreme Court’s holding in the Health 

Bill case that the property rights of vulnerable individuals deserve particularly strong 

protection, and that property rights should be regarded as essential to the democratic 

s y s t e m . A g a i n s t  this backdrop “the principles of social justice” may in some cases 

indicate that, in light of the importance of secure possession of private property to 

individual social and political competence, a homeowner should be entitled to remain in 

possession. Consequently, the courts may decide to give the “public purpose” 

requirement more bite by restricting the kinds of objectives they accept as sufficiently 

“public” in nature."'^'

The weakness of the public purpose requirement in Irish constitutional property 

doctrine means compensation will in most cases prevent an “unjust attack” on property 

rights. The basic principle remains that set out in Central Dublin Development Association, 

namely that a restriction will almost always require compensation if it appropriates all of 

the incidents of ownership, and it may require compensation in cases falling short of full 

appropriation if the absence of compensation would render the restriction an “unjust 

attack” . Various factors feed into the assessment of “unjust attack”, such as the notice that 

an owner had of a restriction, the extent to which the affected use of the property was 

regarded by the court as a “normal benefit” of ownership, the feasibility of paying 

compensation to affected landowners, and the perceived legitimacy of the legislature’s 

objective.

The latter factor has dominated doctrinal development in the area of compensation 

as a result of the invocation of Walsh J ’s dicta in Dreher in support of the view that no, or 

less than market value, compensation may satisfy the “principles of social justice” in 

certain (unspecified) circumstances. The courts have not developed the relationship 

between social justice and the presumptive right to market value compensation, although 

the constitutionality of forfeiture provisions illustrates one scenario where the courts have 

held that private property can be taken without compensation. While the Health Bill case

[2005] 1 IR 105.
Chapter 8, at 347-349. See also O 'N eill, note 198, at 435 , and Rachael W alsh, “The Principles of 

Social Justice” -  The Com pulsory A cquisition o f Private Property for Redevelopm ent in the United States 
and Ireland” (2010) 17 D U U  1.

A s O 'N eill points out, “ ...th e  failure to look behind legislative justifications for com pulsory acquisition” 
can mean that such acquisitions are inconsistent with redistributive ideals based on a communitarian 
perspective, /hid, at 445.
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has reasserted the view that substantial interferences with property rights require 

compensation absent exceptional circumstances, the Planning and Development Bill case 

still stands as authority for the view that less than market value compensation may be 

permissible where the purpose of an expropriatory measure is perceived by judges to be 

particularly worthy. This is in tension with the equivalence principle set out in Underwood, 

which requires a dispossessed owner to be fully compensated for all his losses, and which 

has influenced the various kinds of compensation beyond market value that may be 

recoverable for the compulsory acquisition of land. In addition, the “exceptional 

circumstances” in which compensation is not required remain unclear.

A two-tiered approach to compensation emerges from the doctrine: “make-whole” 

compensation principles apply where land is compulsorily acquired, but “market-value” 

principles (subject to exceptions in the public interest) apply in all other cases of 

substantial interference with property rights. This division suggests a preoccupation on the 

part of the courts with land as the paradigmatic form of “private property”, meriting near

absolute protection against uncompensated expropriation. Rights further from the core of 

the court’s image of property can be more readily restricted in the public interest without 

compensation. However, Walsh J ’s dicta in Dreher suggest that neither “make-whole” nor 

equivalent compensation may be required even in the context of land where there is a 

particularly strong public interest at stake. The equivalence principle reflects the 

understanding of distributional fairness applied in cases such as Blake and the Employment 

Equality Bill case, which protects constitutional property rights to ensure that individuals 

or minority groups are not singled out to bear onerous burdens in the public interest. On 

the other hand, the tendency to reduce compensation in line with the worthiness of the 

public objective emphasises communitarian considerations. Compensation doctrine reflects 

a tension between these two perspectives on the appropriate distribution of social costs.

The drift away from a bright-line rule in favour of market value compensation for a

dispossessed owner demonstrates that Irish constitutional property doctrine is weak from

an owner’s perspective in two respects. First, secure possession of private property is given

very little protection. Second, an owner’s legitimate expectations in relation to the value of

his property are not guaranteed security. In any given case, an owner’s entitlement to

compensation, and the measure of any compensation payable, turns on the worthiness of

the legislative objective identified by a judge as driving the interference with property

rights. Like the doctrine considered in the previous Chapter, the law on compensation is

results oriented, not the product of a considered application of a coherent theory of
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property, meaning the scope of an owner’s entitlement to compensation cannot be 

predicted with confidence in any given case. The public interest tends to crowd out 

consideration of the impact of a restriction on individual property rights, which as will be 

seen in the next Chapter, is a common trend in Irish constitutional property rights 

adjudication.
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Chapter 7 -  Standards of Review in Constitutional Property

Doctrine

Introduction
Judges have significant power to control the State’s freedom to restrict the exercise of 

property rights through the choices they make when reviewing such restrictions, both 

between standards of review and in applying the selected standard(s). The Irish courts have 

adopted a number of different approaches in constitutional property rights adjudication, 

and have applied the approaches with varying degrees of stringency.

Three main standards of review can be identified -  the proportionality principle, the 

rationality test and a text-based approach favoured by the Supreme Court in Re Article 26 

and the Health (Amendment) (No 2) Bill, 2004} Each of these methods of review, and their 

inter-relationships, will be considered in the first part of this Chapter. Overall, the picture 

that emerges is of a high level of doctrinal uncertainty and incoherence in the identification 

of the appropriate standard of review to apply to different kinds of restrictions on the 

exercise of property rights.

Constitutional property rights adjudication, as demonstrated in the previous three 

Chapters, requires judges to determine what represents a fair balance between public and 

private interests in any given case. The respect that judges pay to the balance struck by the 

legislature affects the scope of protection that property rights receive under the 

Constitution. Consequently, the second part of this Chapter considers the judicial approach 

to reviewing the object, means and impact of a restriction on the exercise of property rights, 

focusing on how standards of review are applied by the courts. This analysis identifies an 

extremely deferential judicial approach to reviewing restrictions on the exercise of 

property rights.

Finally, the allocation of the onus of proof in constitutional property rights 

adjudication in Ireland is outlined, as it is another feature of the approach adopted by 

judges when reviewing the exercise of the State’s power to regulate the exercise of 

property rights.

' [2005] 1 IR 105, hereafter the H ealth Bill case.
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Part I -  Judicial Discretion in the Selection of Standards of 
Review

The Proportionality Principle
The dominant standard of review in Irish constitutional property doctrine is the 

proportionality principle, which sets out a series of questions for judges to answer in 

assessing the constitutionality of a restriction on the exercise of property rights.^ However, 

as will be demonstrated, the proportionality principle can be applied with varying degrees 

of stringency depending on the posture adopted by the reviewing judge vis-d-vis the 

legislature. Standards are layered upon standards depending on the level of scrutiny that 

the reviewing judge wishes to apply. In itself, the proportionality principle is not a 

guarantor of objectivity, nor is it outcome-determinative.^

Early Instances of Proportionality Analysis in Property Rights Cases
As early as 1974, attempts can be seen in Irish constitutional property law to develop a

proportionality approach to reviewing restrictions on property rights. In The Dunraven 

Limerick Estates Company v The Commissioners fo r  Public Works, which concerned the 

legality of an arterial drainage scheme introduced pursuant to the Arterial Drainage Act, 

1945, Budd J stated:

There can be little doubt that an Act such as this, aimed at the
improvement of large areas of land, is one for the benefit of the
community, but the delimitation of property rights which is 
constitutionally permissible must be made with regard, as far as possible, 
to the property rights of citizens. The relevant articles of the Constitution 
do not, to take an extreme example, entitle the State to despoil a person 
of his property by taking a great deal more of it than is necessary for 
purposes connected with the common good."*

By requiring that restrictions respect, as far as possible, private property rights, and that 

expropriations be limited to what is necessary in the public interest, Budd J pre-empted the 

proportionality principle, in particular the limbs of the principle that require the means

adopted by the legislature to “impair the right as little as possible” and “be such that their

 ̂ C /G erard H ogan “The Constitution, Property Rights and Proportionality” (1997) 32 Ir Jur  373, Rachael 
W alsh “The Constitution, Property Rights and Proportionality: A Reappraisal” (2009) 31 D U U  1.
 ̂ C /H ogan , ib id , at 393, and Ailbhe O ’N eill, “Property Rights and the Power o f Em inent D om ain”, in Eoin 

Carolan and Oran D oyle  eds. The Irish C onstitution: G overnance an d  Values (Thom son Round Hall, 2008) 
431, at 438.
■* [1974] 1 IR 113, at 132.
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effects on rights are proportional to the objective.”  ̂ Budd J combined this nascent 

proportionality principle with the presumption of constitutionality, holding that the 

impugned Act “ ...should be construed on the basis that it was not the intention of the 

legislature to deprive the plaintiffs of their property or interfere with it save in so far as that 

was necessary for the common good and was in accordance with the Constitution.”  ̂He 

applied this interpretative principle strictly, going so far as to hold that not only were the 

Commissioners required to hear and consider submissions from affected rights-holders, 

they were required where possible to adapt the plan to accommodate those submissions.^

Modern proportionality review in the property rights context can be traced to the 

decision of Finlay CJ in Cox v Ireland, which involved a challenge to s. 34 of the Offences 

Against the State Act 1939. * It provided that conviction for any one of a wide range of 

scheduled offences of varying degrees of gravity led to mandatory disqualification from 

employment paid for by public funds for seven years and to forfeiture of any publicly 

funded pension, superannuation, allowance or gratuity, even in respect of service rendered 

prior to conviction. The Supreme Court implicidy adopted a proportionality approach in 

accepting that the legislature could pursue the objective of deterring crime by imposing 

onerous penalties on convicted individuals, provided it respected individual rights as far as 

practicable.^ The Court concluded that the failure in the protection of individual property 

rights was not warranted by the legislature’s objectives, stressing that a person charged 

with a relatively minor scheduled offence would be subject to s. 34 even in circumstances 

where he could show that the offence was not committed for subversive reasons.

Cox was applied in Lovett v The M inister fo r  Education, which concerned the 

forfeiture of a school principal’s pension pursuant to paragraph 8(1) of the Secondary 

Teachers Superannuation (Amendment) Scheme 1935 because of a conviction for offences 

arising out of financial irregularities at the school." Kelly J held that the question for 

determination in the case was “ ...whether there has been a failure in the protection of the 

constitutional rights of the applicant, which is not warranted by the objectives which it is

 ̂This formulation com es from the Canadian Supreme Court’s decision in Chaulk v R  (1990) 3 SCR 1303 at 
1335-1336, which was adopted by C ostello  J in H eaney  v Ireland  [1994] 3 IR 593, at 607.
 ̂ [1974] 1 IR 113, at 132.
H ow ever, it is important to note that the case was decided by Budd J on the basis that the drainage schem e  

and the notices issued pursuant to it were ultra vires  the parent statute, rather than on any express 
constitutional basis. Ibid, at 141.
* [1992] 2 IR 503.
 ̂Ibid, at 523.

Ibid.
" [1997] 1 ILRM 89. It is significant to note that L ovett was decided on the basis that the schem e was ultra  
vires  its parent act, m eaning the com m ents made by K elly J on the constitutional issue were obiter.
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sought to secure.” '^ He concluded that the forfeiture scheme was an “unreasonable and 

unjustified” interference with the applicant’s property rights, noting that it applied to a 

wide range of crimes of varying seriousness, even where they had nothing to do with the 

convicted person’s position as a teacher. He said that while there might be some 

justification for such a provision in relation to teachers who were actually working, no 

justification existed in the case of retired teachers.'^

The early moves towards proportionality review in these cases focused on 

identifying restrictions on property rights that were overbroad in effect in light of their 

objectives. They set down a requirement of minimal impairment of individual rights in 

pursuance of the public interest. These basic ideas took root, and were enshrined in the 

formal statement of the proportionality principle adopted by the Irish courts. However, as 

will be seen throughout this Chapter, they have been given less meaningful effect in 

constitutional property doctrine than would appear warranted by their formal endorsement.

Heaney/Chaulk Proportionality
The statement of the proportionality principle that is applied by the Irish courts was 

articulated by Costello J in Heaney v Ireland, albeit not in the context of property rights.''* 

Costello J approved the Supreme Court of Canada’s formulation of the proportionality 

principle in Chaulk v R\

The objective of the impugned provision must be of sufficient 
importance to warrant overriding a constitutionally protected right. It 
must relate to concerns pressing and substantial in a free and democratic 
society. The means chosen must pass a proportionality test. They must:
(a) be rationally connected to the objective and not be arbitrary, unfair or 
based on irrational considerations;
(b) impair the right as little as possible, and
(c) be such that their effects on rights are proportional to the objective.'^

This test sets out three main heads of review. First, the court must assess the 

purpose of the legislation to see whether it is of sufficient importance to warrant restricting 

constitutional rights. Secondly, it must engage in means-ends analysis to determine 

whether the legislation is “rationally connected” to its objective -  in other words, whether

Ib id ,a i  1 0 1 .

Ibid.
[1994] 3 IR 593. The case concerned a challenge to a restriction im posed on the right to silence in s. 52 o f  

the O ffences Against the State Act, 1939.
[1990] 3 SCR 1303, at 1335-1336, adopted by C ostello  P, ibid, at 607.
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it is a sensible way of achieving its stated aims. Thirdly, the court must determine whether 

the impact on individual rights has been minimised insofar as is possible, and whether the 

final impact is justifiable in light of the aims of the legislation.'^ It must weigh the 

objective being pursued by the legislature against the importance of protecting the affected 

constitutional right. The proportionality test on its face sets a high threshold in this regard, 

as the concerns addressed by the legislation must be “pressing” and “substantial.” Under 

the structure set out in Chaulk, the initial assessment of the aims of the legislation comes 

before, rather than forming part of, the proportionality principle. However, this stage is 

treated as part of the proportionality principle itself in Irish constitutional property 

doctrine.’  ̂ Assessment of the aims of the restriction also forms part of the final limb, 

which requires judges to balance the overall proportionality of objective and impact.

Clearly, the proportionality principle is designed to structure analysis of the means 

used to achieve an aim that has been held by the court to be socially important. The means 

adopted must be effective, reasonable and fair. Parts (b) and (c) focus on the impact of a 

restriction on affected individual rights. However, the courts have generally neglected 

these aspects of the proportionality principle, and have largely engaged in means-ends 

review rather than means-effects review in applying the proportionality principle to 

legislative restrictions on the exercise of property rights.'* Means-ends review involves an 

examination of the tailoring of a restriction to its purpose. Judges assess whether the 

legislative purpose is legitimate, and whether the means adopted by the measure represent 

a reasonably effective way of achieving that purpose. Means-effects review requires a 

court to go further and consider the effect that a restriction has on individual rights. The 

impact on rights must be weighed against the legislative objective to determine whether the 

interference with rights has been minimised insofar as is possible, and whether it is 

justified in light of the legislative objective.

The proportionality principle set out in Heaney encompasses both means-ends and 

means-effects review. On its face, it requires an independent judicial appraisal of the

Oran Doyle offers a slightly different breakdown o f the Heaney test saying, “[a]t first glance, there appear 
to be three stages to a proportionality requirement. First, one identifies the purpose of the classification as a 
matter of fact. Secondly, one normatively questions whether that purpose is legitimate. Thirdly, if the 
purpose is legitimate, one questions whether the measure goes further than necessary to serve that purpose.” 
Oran Doyle, Constitutional Equality Law  (Thomson Round Hall, 2004), at 117.

In most cases, the entire extract quoted in Heaney from Chaulk is treated as the “proportionality principle.” 
See eg larnrod Eireann v Ireland  [1996] 3 IR 321, at 361, Re Article 26 and P art V o f  the Planning and 
Development Bill 1999 [2000] 2 IR 321, at 349-350, and BUPA v The Health Authority o f  Ireland  [2006] 
lEHC 431. C /O ’Neill, note 2, at 439.

See Part II, infra at 286.
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balance struck by the legislature between the public interest and individual rights at stake, 

whereas means-ends rationality review is concerned only with establishing that a 

restriction is conceivably related to a public-regarding legislative goal.'^ However, as will 

be demonstrated throughout this Chapter, Irish judges in practice have often reduced 

constitutional property rights to triggers for rationality review.

Heaney/Chaulk Proportionality in Constitutional Property Rights Adjudication
Heaney proportionality was first expressly applied in the property rights context by Keane

J in the High Court in larnrod Eireann v Ireland?^ Keane J held “[i]f the State elects to 

invade the property rights of the individual citizen, it can do so only to the extent that this 

is required by the exigencies of the common good. If the means used are disproportionate 

to the end sought, the invasion will constitute an ‘unjust attack, within the meaning of

Article 40, s. 3, sub-section 2.” ^' He approved the proportionality principle as set out in
22Heaney. Heaney was affirmed in Daly v Revenue Commissioners, where Costello J held 

that a plaintiff could show that his/her property rights were subject to an “unjust attack” for 

the purposes of Article 40.3.2° by establishing that the restriction was disproportionate.^^

More recently, the Supreme Court in Re Article 26 and Part V o f  the Planning and 

Development Bill, 1999 expressly approved the proportionality principle set out in Heaney 

as the appropriate approach to assessing the constitutionality of a restriction on the exercise 

of property rights.^"' The Court indicated that in applying the proportionality principle, it 

would bear in mind that in general a dispossessed owner should receive market value 

compensation. However, the Court did not specify where within the multi-limbed 

proportionality principle it thought that compensation was relevant.

A s Oran D oyle  recognises, “[p]roportionality standards m odify the idea o f  m eans-ends rationality by 
recognising that legislative m easures can go further than is necessary to advance a particular legislative  
purpose.” D oyle , note 16, at 111.

[1996] 3 IR 321 (Keane J’s decision was actually delivered on 28 April 1995).
Ibid, at 361.
Ibid, at 361-362 . H owever, the Supreme Court on appeal applied the rationality standard (set out in Tuohy 

V C ourtney  [1994] 3 IR 1, at 47). [1996] 3 IR 321, at 376.
[1995] 3 IR 1, at 11.
[2000] 2 IR 321, at 349-350, hereafter the P lanning an d  D evelopm en t B ill case. The proportionality test 

has also been repeatedly approved in recent constitutional property rights decisions o f the H igh Court, for 
exam ple: G illigan  v The C rim inal A ssets Bureau  [1998] 3 IR 185, at 239-240 , G orm an v The M in ister f o r  the 
E nvironm ent [2001] 2 IR 414, at 426 , Shirley v A O  Gorm an  [2006] lEHC 27, BUPA Ireland  L td  v The 
H ealth Insurance A uthority  [2006] lEHC 431, at [239], J  & J H aire C om pany L td  v M inister f o r  H ealth  
[2009] lEHC 562, D ellw ay  Investm ent L td  v N ational A sset M anagem ent A gency  [2010] lEHC 364, at 
[10.13],
“  [2000] 2 IR 321, at 350.
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Two approaches appear possible. First, compensation can be regarded as an aspect

of a restriction on the exercise of property rights that tends to establish minimal

impairment and overall proportionality between the impact of a restriction on private

property rights and its public-regarding objective. Compensation is not conceived of in this

context as a remedy for interference with property rights, but rather as part of the overall

restriction that falls to be assessed by reference to the proportionality principle. Indeed, in

some cases the proportionality assessment can be narrowed to a consideration of the

proportionality of the provision for compensation made in an impugned restriction.^^

Consequently, the courts could alternatively take the view that the right to private property

involves two component rights: on the one hand, a right to secure possession absent a

pressing reason for an acquisition or interference; and on the other hand, a right to

compensation in the event of such interference. In any case, a reviewing judge would

identify the relevant aspect of the right to private property at issue, with compensation

relevant only in cases where the objective was legitimate.^’

The former approach is more likely to be adopted, given the limited extent to which

the courts have differentiated between security of possession and security of value in their 
28analysis. They tend to consider restrictions on property rights holistically, reaching an 

intuitive conclusion on the fairness of the interference on the basis of their underlying 

image of property and its value as compared to the public interest at stake. Moreover, since 

the proportionality principle begins with an inquiry into the legitimacy of the objective at 

stake, questions of compensation should not arise where the objective is found to be 

illegitimate. Following a rigorous application of the proportionality principle, the same 

result is achieved under the first approach as under the second -  compensation is left out of 

account where the problem with the interference is its objective. However, as this Chapter 

illustrates, the application of the proportionality principle by the Irish courts is generally 

not rigorous, meaning the presence of compensation may, even in “objective” cases, feed 

into a judge’s sense of the fairness of a restriction and influence his analysis of the 

legitimacy of the objective under the proportionality principle. A more focused approach 

might be prompted by considering the two potential problems with property rights 

restrictions separately.

See eg the Planning and Development Bill case [2000] 2 IR 321, Shirley v AO Gorman [2006] lEHC 27. 
I am grateful to Mr David Kenny for suggesting this approach to me.
C/the discussion of “public purpose” in Chapter 6, at 236-246.
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Rationality Review
If the courts characterise a legislative restriction as designed to reconcile competing 

constitutional rights or duties, they apply rationality review in assessing its 

constitutionality.^^ The rationality standard involves a very low level of intensity of 

judicial scrutiny. While it was developed in the context of a case that clearly involved 

rights balancing legislation,^” it has been applied in cases where the most obvious 

understanding of the legislation was as a restriction on property rights in the public interest, 

making it an apparent candidate for proportionality analysis.^' This trend indicates that in 

some cases judges apply the rationality standard in order to defer to the legislature’s 

judgment as to the appropriate scope of protection to be afforded to private property rights. 

Property rights cases involve difficult distributional assessments, which may prompt 

judges to gravitate towards the hands-off rationality standard, or to overlay the 

proportionality standard with rationality.

Accordingly, the judicial characterisation of the function of a restrictive measure 

can be determinative of the stringency with which the measure is reviewed, and 

consequently of the likelihood that it will be upheld. Judges have marked out almost 

unlimited freedom of characterisation for themselves in this context through two 

interpretative moves, which are employed independently or together in order to bring a 

case within the ambit of rationality review. In some instances, the courts regard the State’s 

performance of its “constitutional duty” to legislate in the public interest as sufficient to 

bring the rationality standard into play.^^ In others, they break what would traditionally be 

regarded as a “public interest” down into the individual rights that the public interest in 

question protects. They characterise the restriction as a collective enforcement of those 

rights, thereby constructing a “clash of rights and duties” sufficient to bring the case within 

the ambit of the rationality principle.^^ Consequentiy, almost any legislative restriction can 

be brought within the rationality standard and subjected to low-level scrutiny, meaning the 

scope of protection afforded to private property rights is not determined by any 

constraining principle. Instead, following the general trend in Irish constitutional property 

doctrine, it is controlled by judicial choices in relation to standards of review that are 

generally unarticulated and unexplained.

Tuohy V Courtney  [1994] 3 IR 1.
“  Ibid.

See infra, at 294-301.
See eg Landers v The A ttorney G eneral (1975) 109 ILTR 1, discussed infra at 293-294.
See eg Tuohy v C ourtney  [1994] 3 IR \ .  C f H anrahan  v The E nvironm ental P rotection  A gency  [2006] 1 

ILRM 275, discussed infra, at 298.
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The Origins of the Rationality Test
The rationality standard of review in Irish constitutional property law can be traced to the 

decision of Finlay J (as he was then) in the High Court in Landers v The Attorney 

General}'^ Finlay J held that he could not resolve a conflict between the means by which 

the State chose to fulfil its constitutional duty to secure the common good on the one hand, 

and the property rights of an individual on the other hand:

I take the view that if as appears to arise in this instance there is an 
apparent and superficial conflict between two constitutional rights or 
duties one being the constitutional duty and right of the State to protect 
the common good and the other being the right of an individual to 
acquire and own external goods that it is no part of the function of a 
Court to balance between those rights or to choose as having a greater 
force of priority one right against the other. The Court must as I construe 
its obligations under the Constitution be as scrupulous in avoiding such a 
choosing as it must be energetic in preserving a clear and threatened 
constitutional right. In the same way I do not consider that it is in any 
part of the function of the Court to adjudicate as to what is the best 
method by which the State can carry out one of its constitutional duties.
If as I am satisfied in this case the State is carrying out a constitutional 
duty in a way clearly within the right which is a corollary to that duty and 
clearly being one of the methods to achieve it I do not consider that I 
would be entided to declare the act by which that is done unconstitutional 
merely because I was persuaded that there is a better and more efficient 
method of carrying out the same duty.^^

Finlay J made two interpretative moves that displayed substantial deference to the 

legislature. First, he characterised the State’s action in restricting rights in the interests of 

the common good as the exercise of a right. Following this line of reasoning, almost every 

restriction on individual rights can be characterised as resolving a clash of rights. 

According to Finlay J, the courts cannot alter the solution adopted by the State by 

prioritising one right over the other. Consequently, the “clash of rights and duties” 

paradigm is generalised, affording the State essentially unbounded freedom to restrict 

individual rights in the public interest. Secondly, Finlay J indicated that where the 

legislature acts to fulfil its duty to protect the common good, the means by which it does so 

cannot be reviewed by the courts. Provided it can articulate a legitimate pubhc interest 

advanced by a restriction, the State can limit property rights however it sees fit and the

'̂‘ (1975) 109 ILTR 1. 
Ibid, at 6.
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courts will not review the extent or effectiveness of the restriction.^^ As will be discussed 

in Part II of this Chapter, this reflects the general deference that the courts have shown to 

the legislature in assessing the means it chooses to achieve its aims. These two aspects of 

Finlay J ’s reasoning, when coupled with the rationality standard, leave little room for 

judges to characterise the balance struck by the legislature between property rights and the 

public interest as unconstitutional.

The Unbounded Applicability of the Rationality Test
Finlay CJ provided the definitive statement of the rationality test in Tuohy v Courtney?^ 

The case involved a challenge to the constitutionality of the Statute of Limitations, 1957, in 

particular s. 11, which provides that an action in tort cannot be brought after six years from 

the date on which the cause of action accrues. The plaintiff argued that the failure to 

include an exception for cases where a person was unaware of the existence of a cause of
•50

action withm six years was unconstitutional.

Finlay CJ held that the legislation struck a balance between the constitutional right 

of a plaintiff to litigate, and two competing rights or duties; the right of defendants to be 

protected against unjust claims, and the public interest in avoiding stale or delayed claims. 

On this basis, he set out the standard of review to be applied to s. 11;

The Court is satisfied that in a challenge to the constitutional validity of 
any statute in the enactment of which the Oireachtas has been engaged in 
such a balancing function, the role of the courts is not to impose their 
view of the correct or desirable balance in substitution for the view of the 
legislature as displayed in their legislation but rather to determine from 
an objective stance whether the balance contained in the impugned 
legislation is so contrary to reason and fairness as to constitute an unjust

• jn

attack on some individual's constitutional rights.

A  sim ilar approach underpins the decision of the Supreme Court in M oynihan v Greensm yth. O ’H iggins CJ 
noted that the phrase “as best it m ay” in Article 40 .3 .2° o f  the Constitution suggested that in som e instances 
“ ...th e  State m ay have to balance its protection o f  the right as against other obligations arising from regard 
for the com m on good.” On this basis, O ’H iggins CJ concluded that “ ...h av in g  regard to the conflicting  
claim s on the State's protection”, the impugned restriction had not been shown to be an unjust attack on 
property rights. [1977] 1 IR 55, at 71.
”  [1994] 3 IR 1.

The Suprem e Court held that it did not need to determine whether rights o f  action were constitutionally  
protected as property rights or personal rights, as the protection to which the rights w ould be entitled would  
be the sam e in either case. Ibid, at 46-47 .

Ibid, at 47. The language o f the test is rem iniscent o f  the unreasonableness test applied in jud icia l review  of  
adm inistrative action and set out in The State (K eegan) v The Stardust Victims C om pensation  Tribunal, 
w hereby an administrative decision may be quashed if it “ ...p la in ly  and unam biguously flies in the face of  
fundamental reason and com m on sense.” [1986] I IR 642, at 658.
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Finlay CJ did not explain the meaning of “an objective stance” in this context. It could 

simply have been intended to re-emphasise the fact that judges should not apply their own 

subjective views of the “correct or desirable balance” when reviewing restrictions of 

constitutional rights. However, in light of the application of the test in Tuohy itself, the best 

understanding of the reference to objectivity seems to be that it calls upon judges to assess 

the function of an impugned legislative restriction in the abstract by hypothesising as to its 

conceivable purposes, and to determine its legitimacy by reference to those objectives. On 

this basis, provided a restriction is conceivably reasonable, fair and just upon an objective 

appraisal, it will be upheld by the courts. The courts’ attention is directed away from the 

impact of a restriction on individual property rights towards the legitimacy of the objective 

behind the restriction in general.

According to Finlay CJ, a restriction must be “so contrary to reason and fairness as 

to constitute an unjust attack” in order to be struck down as unconstitutional. This means 

that the rationality standard is circular, since the reasonableness and fairness of an 

impugned restriction are to be determined by reference to the concept of “unjust attack.” 

As demonstrated in Chapters 5 and 6, neither the Constitution nor the case-law indicates 

any constraining understanding of the meaning of that concept. Judges draw on a wide 

variety of factors in an ad hoc manner in determining whether a restriction is fair. 

Consequently, Tuohy does not create a determinative test for assessing the legitimacy of a 

restriction. While it clearly calls for deference, it reproduces the need to balance property 

rights against the public interest within the concept of “unjust attack.”

Hogan and Whyte suggest that the rationality standard set out in Tuohy is a 

“ ...particular form of the proportionality test,” applicable in cases involving competition 

between individual rights.'*® Equating rationality and proportionality in this way ignores the 

fact that the rationality standard demands that judges adopt a particularly deferential stance 

towards the legislature, whereas the proportionality principle provides judges with a 

framework for balancing without instructing them to defer to the legislature in its 

application. In addition, while proportionality analysis involves an assessment of the 

legitimacy of the objective of a restriction, the rationality standard does not expressly

Gerard Hogan and Gerry W hyte, Kelly: The Irish Constitution  (4* edn, L exisN exis Butterworths, 2004), at 
1047. Later in their work, H ogan and W hyte appear to characterise the tests as distinct but overlapping, 
saying “ [w ]hile the doctrine o f  proportionality w ould appear to present a more rigorous, or at any rate, more 
detailed test for determ ining the constitutionality o f  legislation than the rationality test, in a number o f cases, 
both tests have been used alm ost interchangeably.” Ibid, at 1276. James C asey suggests that the rationality 
standard “ ...h a s certain affinities with the proportionality principle.” James C asey, C onstitu tional L aw  in 
Ireland  (Round H all, 2000), at 392.
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engage with the objective in issue, but rather simply considers the balance struck by the 

legislature. It appears to presuppose that a restriction pursues a legitimate objective, since 

it is the legislature’s attempt to reconcile competing constitutional rights, or competing 

constitutional rights and duties, that engages the rationality standard. Finally, while the 

proportionality principle expressly requires judges to assess the impact of a restriction on 

individual rights, rationality on its face makes no such demand beyond any inquiry into 

impact that may be held to form part of the analysis of “unjust attack” in the rationality 

context. Tuohy contains nothing akin to the “minimal impairment” and overall 

proportionality limbs of the Heaney standard. On this basis, Brian Foley suggests that 

proportionality is distinguished by its emphasis on the individual. However, as will be 

seen in Part II, the proportionality principle’s potential individualistic focus has not 

materialised in Irish constitutional property doctrine, where the courts tend to emphasise 

the public interest over the impact of a restriction on individual rights.

In applying the rationality standard in Tuohy, Finlay CJ hypothesised three 

objectives for limitation periods. The first, the protection of defendants against stale claims 

and the risk of having to defend claims that they were not informed of within a reasonable 

time-frame, supported the characterisation of the legislation as a “clash of rights” 

p ro v is io n .F in la y  CJ characterised the defendant’s right to be protected against such 

claims as an aspect of his constitutional property r igh ts .S ign ifican tly , the litigation in 

Tuohy involved two private parties, and so in fact involved a conflict between competing 

rights. The other two objectives hypothesised by Finlay CJ were the promotion of 

expeditious trials and of certainty of finality in potential claims.'^'^ These appeared to be 

public interest objectives, not constitutional rights or duties. As such, they did not 

obviously fit within the scope of application of the rationality standard.

Balanced against these hypothetical justifications for limitation periods was the 

need to protect those individuals with rights of action against hardship that was “ ...so  

undue and so unreasonable having regard to the proper objectives of the legislation as to 

make it constitutionally flawed.”'̂  ̂Finlay CJ held that from an objective perspective the six 

year period in s. 11 was substantial."^® Accordingly, he concluded that the balance struck by

Brian Foley, D eference and the P resum ption o f  C onstitu tionality  (IPA, 2008), at 285. Hogan sim ilarly  
contends that proportionality analysis has an individualistic focus. H ogan, note 2, at at 395-396.

[1994] 3 IR. at 48.
Ibid, at 47.
Ibid, at 48.
Ibid.
Ibid, at 49.
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the Oireachtas was capable of being supported by “just and reasonable policy decisions,” 

meaning the Court could not intervene by striking down s. 11."*’ Since the restriction was 

conceivably in the public interest, it was not unconstitutional.

In larnrdd Eireann v Ireland, while Keane J in the High Court applied the 

proportionality principle, the Supreme Court applied the standard of review set out in 

Tuohy.'^^ Neither court considered the potential relevance of the other test, nor justified its 

choice of test. The case concerned the constitutionality of ss. 12 and 14 of the Civil 

Liability Act, 1961, which made concurrent wrongdoers liable for the whole of the relevant 

damage, and provided that a judgment against concurrent wrongdoers took effect as if 

issued against each of the wrongdoers separately. In the Supreme Court, O’Flaherty J held 

that it was open to the Oireachtas to adopt such a rule . .in what is truly an area of policy”, 

saying it was a “fair and just” solution to the problem."^^

The challenged provisions of the 1961 Act, like the limitation periods in Tuohy, 

were clearly designed to reconcile the property rights of plaintiffs and defendants, meaning 

larnrdd Eireann fell naturally within the rationality standard set out in Tuohy. The Court 

gave a detailed account of the justification for protecting the rights of plaintiffs to recover 

damages. However, its engagement with the impact on the rights of defendants was limited, 

illustrating the difference in emphasis of the proportionality and rationality standards. The 

Court simply noted that defendants were better off under the 1961 Act than at common law, 

and that the distribution of risk contained in the 1961 Act was consonant with the common 

law. The deference entailed in the rationality standard weighted the Court’s analysis 

towards upholding the legislation, and did not require the Court to pay close attention to 

the impact of the restriction on individual rights. However, it is noteworthy that both the 

High Court applying the proportionality test and the Supreme Court applying the 

rationality test reached the same conclusion on the constitutionality of the Bill, despite the 

fact that the rationality test expressly demands a deferential approach from judges, whereas 

the proportionality test does not. Clearly, judges can choose to apply the proportionality 

principle in a deferential manner even though they are not expressly required to do so.

More recently, the rationality standard set out in Tuohy was cited with approval by 

the Supreme Court in Re Article 26 and the Employment Equality Bill, 1996, although the

Ibid, at 49-50.
'**[1996] 3 IR 321.

Ibid, at 376. He said that the fact that the risk o f another wrongdoer’s insolvency was im posed on the 
rem aining solvent wrongdoers as opposed to the p laintiff was “ ...in  harmony with the core principles 
underlying civil liability.” Ibid, at 377.
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stringency of the Court’s application of the standard varied greatly throughout the 

judgment.^^ Tuohy rationality is also identifiable in the Supreme Court’s decision in the 

Planning and Development Bill case. While the Court expressly approved and applied the 

proportionality principle as the framework for its review of the constitutionality of the Bill, 

it drew on the rationality standard to justify the deferential stance it adopted in considering 

the proportionality of the Bill, thereby overlaying the proportionality principle with 

rationality. The Court said its approach was informed by the principle that the presumption 

of constitutionality should apply with particular strength in the context of socio-economic 

legislation, and said it was “ ...peculiarly the province of the Oireachtas to seek to reconcile 

in this area the conflicting rights of different sections of society and that clearly places a 

heavy onus on those who assert that the manner in which they have sought to reconcile 

those conflicting rights is in breach of the guarantee of equality.”^' The rationality standard 

was employed to ratchet down the level of scrutiny applied by the Court in its 

proportionality analysis.

In Hanrahan Farms Ltd v The Environmental Protection Agency, Smyth J also 

used the rationality standard in Tuohy to justify a deferential application of the 

proportionality p r in c ip le .Hanrahan concerned a challenge to a condition placed on an 

Integrated Pollution Control licence pursuant to ss. 83 and 84 of the Environmental 

Protection Agency Act 1992 on grounds of vires and unconstitutionality. The condition 

required the applicant’s pig farm to be destocked to specified levels. In an earlier judgment, 

Smyth J found that the condition was within the Agency’s powers, but he nonetheless 

considered the constitutional arguments in Hanrahan.

Smyth J said:

Sections 83 and 84 seek to regulate the carrying out of certain economic 
activities in the interests of the common good and in order to regulate and 
protect competing constitutional rights including the rights to property 
and of bodily integrity of other persons. This is a balancing of rights in 
the socio-economic area and as such is entitied to a strong presumption 
of constitutionality.

50 [ 1 9 9 7 ] 2 IR  3 2 1 , hereafter, the E m p lo ym en t E q u a lity  B ill  c a s e . S ee  in fra , at 3 2 2 -3 2 5 .
[2000] 2  IR  32 1 , at 3 5 7 -3 5 8 . E arlier in the d ec is io n , the Suprem e C ourt approved  o f  the E uropean C ourt o f  

H um an R ig h t’s v ie w  in J a m e s  v  U K  (1 9 8 6 )  8 E H R R  123 that S ta tes h ave a w id e  m argin o f  appreciation  
w h en  it c o m e s  to  determ in in g  the am ount o f  co m p en sa tio n  that is  p ayab le for an expropriation  o f  property  
rights, sa y in g  that the Irish approach reflected  that o f  the E uropean Court. Ib id , at 3 5 5 -3 5 6 .

[2 0 0 6 ] 1 IL R M  2 7 5 , hereafter, H a n rah an .
T he earlier ju d gm en t (o f  the sam e n am e) is reported at [2 0 0 5 ] lE H C  5 8 6 7 .
[2 0 0 6 ] 1 ILR M  2 7 5 , at 279 .
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He held that the destocking condition satisfied the proportionahty test set out in Heaney, 

particularly in light of the fact that the applicant had the opportunity to propose alternative 

pollution-reduction solutions, which he felt minimised the impairment of rights. In 

response to the applicant’s emphasis on the need in applying the proportionality principle 

to ensure that a restrictive condition limited property rights as little as possible, Smyth J 

invoked the standard of review set out in Tuohy. He said it was the basis from which the 

legislature’s balance of competing interests should be assessed.^^ Consequently, he used 

the rationahty standard to avoid applying the minimal impairment limb of the 

proportionality principle, and to defer to the legislature in considering the proportionality 

of the impugned restriction. Smyth J concluded that the condition could not be held to be a 

disproportionate restriction of property rights simply because of its significant financial 

impact on the applicant’s business or because of the possibility of less restrictive 

alternatives.^^

On its face, the legislation at issue in Hanrahan did not appear to address 

competition between rights, but rather the reconciliation of the exercise of individual 

property rights with the interests of the common good in environmental protection. As such, 

it did not obviously come within the scope of the rationality standard as articulated in 

Tuohy. However, Smyth J characterised the aim of the 1992 Act as being to balance the 

property rights of restricted owners with the property rights and rights of bodily integrity of 

others in society who might be affected by polluting activities. The public interest in 

environmental protection was broken down into the individual rights promoted by 

environmental protection. Thus deconstructed, the legislation apparently resolved a clash 

of property rights, a dispute in part internal to the institution of property. By casting the 

issue as a question of balancing rights, Smyth J rationalised his decision to overlay the 

proportionality principle with rationality.

The common good and individual rights are undoubtedly not concepts that are 

hermetically sealed from one another, and the protection of individual rights can be easily 

understood as a facet of the common good.^* However, as a standard of review, the

”  Ibid, at 280.
^Ubid, at 281.

Ibid, at 281-282. In concluding, Smyth J reiterated his view that the constitutionality o f ss. 83 and 84 of the 
1992 Act did not fall to be decided, despite the fact that he devoted a separate judgment to the consideration 
of this issue. However, his comments mean that the judgment, insofar as it concerns the constitutionality of 
the legislation, is probably obiter dicta. Ibid, at 282.

For example, Budd J argued in An Blascaod M or Teoranta v Commissioners fo r  Public Works, “ ...when  
the exigencies of the common good are called in aid to justify restrictions on the exercise o f the rights of 
private property, being fundamental rights spelt out in the Constitution, it should be remembered that the
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rationality test articulated in Tuohy expressly addressed itself to cases involving a balance 

of competing constitutional rights and duties. The approach adopted in Hanrahan collapses 

the boundaries that Tuohy itself set for its application, and makes it hard to conceive of any 

restrictive legislation that cannot be brought within the rubric of rationality review, either 

on the basis that the public interest advanced by the legislation is a corollary of the State’s 

constitutional duty to legislate in the public interest (as in Landers and Tuohy itself), or on 

the basis that the public interest in question in fact represents the enforcement by the State 

of individual rights held by other members of society (as in Hanrahan.)

Thus construed, judges can always choose to apply the rationality standard rather 

than the proportionality standard, giving them a wide discretion in selecting the standard of 

review by reference to which a restriction on property rights is assessed. Consequently, 

rather than being a particular form of proportionality analysis as was suggested by Hogan 

and Whyte, rationality review has in fact subsumed proportionality analysis. The 

interpretation of the rationality standard that has been adopted gives judges almost 

unfettered freedom to defer to the legislature by bringing cases within the rationality 

standard and either applying that standard instead of the proportionality principle, or using 

it to justify very deferential proportionality analysis. They can select the approach that best 

enables them to reach the conclusion indicated by their intuitive sense of the fairness or 

unfairness of the restriction in question. This flexibility in the applicable standards of 

review prevents certainty developing in the scope of protection that the Constitution 

affords private property rights.

The courts already employ the rationality standard as a stand-alone argument for 

deference, resulting in a general dilution of the proportionality principle. A good example 

is Peart J ’s decision in Shirley v AO Gorman.^^ In considering whether legislation designed 

to promote tenant ownership could be regarded as compatible with “the exigencies of the 

common good” where it took effect to benefit wealthy commercial tenants. Peart J cited 

the rationality test set out in Tuohy and said it overlapped with proportionality. He said 

rationality was also:

...relevant to the extent to which this Court should attempt to interfere in 
the exercise by the Oireachtas of its undoubted discretion in the matter of 
when it shall intervene legislatively in the interests or exigencies of the

protection of the fundamental right, is one of the objects which needs to be secured as part of the common 
good.” [1998] lEHC 38, at [150],

[2006] lEHC 27.
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common good. A large measure of appreciation and deference must be 
allowed by the Courts in such an area.^*^

Peart J did not detail his understanding of the “overlap” between proportionality and 

rationality, and went on to apply Heaney in determining the constitutionality of the 

impugned restriction. However, he clearly treated the rationality test as a justification for 

judicial deference that controlled his application of the proportionality principle. Shirley 

indicates that the courts regard the rationality principle as having two functions -  as a 

standard of review distinct from the proportionality principle, and as an argument for 

deference in relation to legislation enacted in the interests of the common good.

Because the courts have not expressed their understanding of the functions of, and 

relationships between, rationality and proportionality analysis, the boundaries between the 

two principles are blurred and judges can argue a case into the Tuohy paradigm whenever 

they want to defer to the legislature. This malleability is particularly likely to undermine 

protection for private property rights, as constitutional property rights adjudication raises 

controversial distributional issues. The traditional tendency of the courts has been to defer 

to the judgment of the legislature, as shown in repeated judicial statements about the need 

to respect the primary function of the legislature in determining the restrictions that are in

accordance with “the exigencies of the common good” and “the principles of social

justice.” ^’ This trend may provide further impetus for judges to apply the rationality 

standard as opposed to the proportionality principle where possible in constitutional 

property rights adjudication.

The Health Bill case Approach
Rather than applying either the proportionality principle or the rationahty test, the Supreme 

Court in the Health Bill case advocated a text-centred approach to determining whether the 

Bill was an unjust attack on property rights:

[T]he Court is satisfied that the correct approach is: firstly, to examine 
the nature of the property rights at issue; secondly, to consider whether
the Bill consists of a regulation of those rights in accordance with
principles of social justice and whether the Bill is required so as to 
delimit those rights in accordance with the exigencies of the common

“  Ibid.
See infra, at 308-311.
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good; thirdly, in the light of its conclusions on these issues, to consider 
whether the Bill constitutes an unjust attack on those property rights.

These steps emphasise the nature of the property rights at issue in any given case, and the 

extent of the impact of a restriction on those rights. This focus contrasts with the tendency 

of the Irish courts to simply examine the means-ends “fit” of a law that restricts property 

rights by weakly applying the proportionality principle, or by applying the rationality 

standard, or by some merger of these two standards.

Under the Health Bill case approach, courts must first examine the nature of the 

property right at issue, suggesting that different types of property rights may be subject to 

varying levels of protection. For instance, it may be relevant that the affected property 

rights were created by a regulatory scheme enacted in the interests of the common good, or 

that the property rights pertain to a family home, or to the property of a vulnerable person. 

The nature of the property rights could weigh in favour of either the public interest (in the 

first example) or the individual rights (in the second and third examples). In contrast, the 

nature of the property right in issue is not an explicit consideration in proportionality or 

rationality analysis, nor have those principles been applied with such a focus, although the 

outcomes in cases indicate that judges do in fact differentiate between different kinds of 

property r i g h t s . T h e  Health Bill case expressly acknowledges the relevance of such 

differentiation.^"^

Following the steps set out in the above-quoted passage, a reviewing court must 

then consider the justification for, and necessity of, the regulation, and finally decide 

whether it constitutes an “unjust attack.” The Court stressed that the referred Bill targeted 

the property rights of the most vulnerable members of society, namely the rights of elderly 

people to recover illegally-imposed nursing home charges. It was particularly concerned 

that most old people were unaware of the illegality of the charges or were relatively 

powerless to protest at their imposition by the State, and it regarded these factors as 

relevant in considering if the Bill was justified. Therefore, the stringency with which the 

courts review restrictions on the exercise of property rights may be determined, at least in 

part, by the social and economic circumstances of the affected rights-holders.

“  [2005] 1 IR 105, at 201.
C f  Chapter 4, and the discussion o f  D P P  v B a m es  [2007] 3 IR 130 in Chapter 8, at 344-348. 

Proportionality analysis could be applied in a w ay that would take such considerations into account, for 
instance by placing greater em phasis on the legitim acy o f the objective, or on the impact on property rights, 
depending on the nature o f  the right in question, but that approach has not been adopted by the Irish courts.

For discussion of a differentiated approach to the delineation o f property rights, see the analysis o f  
Margaret Jane Radin's personhood perspective in Chapter 1, at 18-22.

[2005] 1 IR 105, at 203.
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The Court held that Tuohy rationality was inapplicable, as the Bill did not balance 

property rights against other competing rights.^^ Accordingly, it scrutinised the impact of 

the Bill in light of its aims relatively strictly:

Where a statutory measure abrogates a property right, as this Bill does, 
and the State seeks to justify it by reference to the interests of the 
common good or those of general public policy involving matters of 
finance alone, such a measure, if capable of justification, could only be 
justified as an objective imperative for the purpose of avoiding an 
extreme financial crisis or a fundamental disequilibrium in public 
finances.^^

It had not been established to the satisfaction of the Court that such a crisis point had been 

reached in relation to nursing home charges, and accordingly the Court held that the attack 

on property rights was unjust.^* The Court said it was unnecessary to consider arguments 

based on the proportionality principle once it determined that the Bill was an unjust attack 

on property rights on the basis of its three-step approach, suggesting it understood its 

approach as an alternative to proportionality analysis.

In 1997, Gerard Hogan argued “ ...the courts have now jettisoned all but the most 

superficial reliance on the actual text”, and stressed the importance of the proportionality 

principle as the alternative approach adopted by the courts in reviewing restrictions on the 

exercise of property rights.^® The Health Bill case demonstrates that this assessment over

stated the extent of the move away from the text entailed by the advent of proportionality 

a n a ly s is .T h e  text still has a role to play in structuring and guiding judicial review of 

restrictions on the exercise of property rights. For example, it contains values such as 

social justice that must be plugged into the analytical framework established by the 

proportionality principle. Indeed, proportionality could never be the sum-total of 

constitutional property doctrine, as the proportionality principle does not reach some 

foundational questions that arise in property rights cases. For example, it does not address 

the issues relevant to determining whether or not a given interest is a constitutional

Ibid, at 206.
Ibid.
Ibid, at 207.
Ibid.

™ Hogan, note 2, at 396.
It appears that Hogan may have changed his view on this issue. Hogan and Whyte refer to Hogan’s article 

and suggest that the argument that the text no longer really matters may be going too far. Instead, they say 
“[w]hat we are witnessing here is a judiciary grappling with indeterminate constitutional provisions, as many 
constitutional provisions are. Rendering such norms determinate through the use o f such devices as the 
proportionality doctrine is an innate part of the interpretation of such a text, rather than its abandonment.” 
Hogan and Whyte, note 40, at 2001-2002.
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property right and therefore whether it is protected by Articles 40.3.2° and 43. It concerns 

the justifiabiUty of limitations on property rights, but does not help a court to determine
72whether or not a property right exists in a given case.

Judicial Discretion in the Selection o f  Standards o f  Review  -  Conclusions
Hogan argues “ ...the accumulated sense of legal tradition and case-law, together with legal

methodology and reasoning, make up a sort of acquis constitutionnel and this is what 

really counts,” contending that the acquis is in fact what decides cases. Insofar as this 

view supposes that judicial methods of analysis such as the proportionality principle are 

outcome-determinative, it misunderstands the effect of the proportionality principle. While 

the proportionality principle poses relevant questions, the answers must be provided by 

judges, and the text contains important guidance for judges in doing so. Moreover, 

Hogan’s view presupposes a coherence, clarity, and consistency in constitutional property 

doctrine that simply does not exist. There is no settled judicial methodology that can be 

said to determine cases. Three distinct approaches are identifiable: proportionality review, 

rationality review, and the Health Bill case approach. The courts have failed to explain the 

co-existence and inter-relationship of these approaches and have not clearly distinguished 

between them or justified their choice of test in any given case. Rather, judges apply the 

standard, or combination of standards, that best enables them to reach the desired 

conclusion in a given case, or else simply fail to engage with the differences between the 

relevant standards.

For example, in Bupa Ireland Ltd & Anor v The Health Insurance Authority, 

McKechnie J accepted an approach argued for by counsel that was almost identical to the 

Health Bill case. Nonetheless, he upheld the constitutionality of the impugned 

regulations by applying the proportionality p rin c ip le .T o  further add to the confusion, he 

also referred to the rationality standard set out in Tuohy, and said it was “ ...of general

See eg  M aher v M in ister f o r  A gricu lture  [2002] 2 IR 139, where the proportionality principle was not 
applied in analysing a claim  o f  unjust attack on property rights, as the case turned on the question o f whether 
or not the affected interests (m ilk quotas) were in fact property rights protected by Articles 40 .3 .2° and 43.

H ogan, note 2, at 373-374.
[2006] lEHC 431, hereafter, BUPA. Counsel suggested that the approach that the court should adopt was “ 

. . . t o  exam ine the nature o f the property rights in question, to consider whether the im pugned provisions 
constitute a regulation o f  those rights in accordance with the principles o f social justice, to see whether those 
provisions are required so as to delim it the exercise o f those rights in accordance with the ex igencies o f the 
com m on good and having com e to a conclusion on these issues to determ ine whether the legislative  
provisions constitute an unjust attack on the applicant’s property rights.” Ibid, at [237-238].

M cK echnie J asserted that the schem e was “fair, reasonable and proportionate.” Ihid, at [290],
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application in dealing with a constitutional challenge.”’  ̂However, the risk equalisation 

scheme balanced private property rights against the public interest in community rating, 

meaning it fell outside the “clash of rights and duties” paradigm.’  ̂Therefore, McKechnie J 

invoked the rationality standard to justify placing particular weight on the important 

objective advanced by risk equalisation, not to justify deferring to the balance of rights 

struck by the legislature.

Similarly in Rafferty v The Minister fo r  Agriculture, McGovern J cited all three 

approaches with apparent approval, but did not distinguish between them, or clearly 

indicate which approach he was following. He characterised them all as different 

authorities on the proportionality principle.^^ Rafferty illustrates how judges may confuse 

the three different approaches and treat them as variants of, or applications of, the 

proportionality principle. They may also treat Tuohy rationality as a general injunction for 

deference in the property rights context, and use that principle to justify weak scrutiny of 

restrictions imposed on the exercise of property rights. Absent a clear delineation of 

rationality and proportionality analysis, and a definitive statement on the status of the 

approach followed by the Supreme Court in the Health Bill case, it is impossible to state 

with certainty the appropriate standard of review to be adopted by a judge in any particular 

constitutional property rights case.

Hogan argues that the proportionality principle “ ...brought an objective structure 

and order in an area where reliance on the text alone offered a wholly subjective 

appraisal.”’  ̂His characterisation of the change wrought by the advent of proportionality 

analysis is overly far-reaching and optimistic. Proportionality (and rationality) principles 

cannot obviate the need for judgment and the exercise of discretion in constitutional 

property rights adjudication. Moreover, the ambiguity surrounding standards of review in 

constitutional property rights adjudication creates scope for judges to defer to the 

legislature through their choice of standard without clearly justifying such deference, and

Ibid, at [238],
M cK echnie J appeared to acknow ledge this, as he said “ [e]ven if  this generahsed application is som ehow  

not applicable to the circum stances o f this case, the court’s function nevertheless cannot be more than to 
decide, on the totality o f  the evidence, as to whether the State has discharged the onus o f proof w hich is upon  
it.” Ibid, at [248].

Ibid, at [31],
Hogan, note 2, at 377. Later in the article, he suggests a more m odest role for proportionality analysis, 

saying “ ...ev e n  though the proportionality doctrine has the undoubted merit o f  providing an objective  
structure, it does not elim inate the substantial elem ent o f subjective judicial appraisal w hich still rem ains.” 
Ibid, at 393.
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to cast their choices in this regard as objectively required. This tends to obscure the scope 

of the right to private property itself.

The decisions on standards of review confirm that Irish constitutional property 

doctrine is essentially ends based, turning on an intuitive, holistic determination of whether 

an “unjust attack” has occurred. The courts use the various standards of review available to 

them to justify their conclusions. However, they generally fail to offer reasoned analysis to 

support those conclusions, or even articulate the factors that influence their determinations. 

Instead, they state the proportionality principle and/or the rationality standard as arguments

that support their conclusions, rather than using them as the framework for their balancing
80judgments. The standards of review are employed to portray decisions as objectively 

demanded by a particular principle. The Health Bill case focuses attention on the basic 

need for judges to determine whether an “unjust attack” has occurred in light of their 

understandings of “the principles of social justice” and “the exigencies of the common 

good.” Judges following this approach in future may find it more difficult to avoid 

articulating the factors that influence their assessment of the fairness or otherwise of a 

challenged restriction.

Part II - Deference in the Application of Standards of Review
Deference is, as Aileen Kavanagh correcdy points out, a question of degree, and it

8 1introduces “ ...a  systemic bias into one’s practical reasoning.” As Foley notes, it refers to 

cases where a decision making body reaches its decision “ ...not on the basis of its own 

independent assessment, but by treating the decision of some other decision making 

body...as, in some respect, authoritative.”*̂  The level of deference that judges extend to 

the balance struck by the legislature in a particular restriction when applying standards of 

review has a substantial impact on whether the restriction is upheld. This part of this

See eg  the Planning and D evelopm en t B ill case, where the Supreme Court sim ply asserted that the B ill 
passed the proportionality test in H eaney. [2002] 2 IR 321, at 354.

‘ A ileen  Kavanagh, “Deference or D efiance? The Lim its o f  the Judicial Role in Constitutional 
Adjudication”, in Grant Huscroft ed. Expounding the Constitution  -  E ssays in C onstitu tional Theory  (CUP, 
2008) 184, at 184-186.

Brian F oley, “D iceyan Ghosts: D eference, Rights, P olicy  and Spatial D istinctions” (2006) 28 D U LJ  77, at 
80.

A s F oley  notes in relation to proportionality “ [a] deferential application o f H eaney  suggests that the courts 
are w illing  to allow  the legislature the balance o f decision-m aking pow er over questions o f the legitim acy o f  
lim iting constitutional rights. A non-deferential application o f  H eaney  suggests that the courts w ill require 
the legislature only to fo llow  what is, on an ex p o s t  fa c to  analysis, the least restrictive m eans possib le in 
pursuing a legitim ate legislative alternative.” Brian Foley, “The Proportionality Test: Present Problem s” 
(2008) 1 Judicial S tudies Institute Journal 67, at 92.
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Chapter assesses the degree to which judges defer to the legislature when reviewing the 

objectives, means and impact of restrictions on property rights. Judicial analysis under 

these three broad headings overlaps, and overall the courts adopt a very deferential 

approach, tending to privilege the public interest over private property rights when 

reviewing the objective, means and impact of restrictions on property rights.

Judicial Review o f  Legislative Objectives
The reference in Article 43.2 to “the exigencies of the common good” and “the principles 

of social justice” prompts judges to defer to a large degree to legislative assessments of the 

public interest in the property rights context.*^ This is an understandable undercurrent in 

constitutional property rights adjudication, since constitutional property rights control in 

part the freedom of the legislature to affect the distribution of wealth within society by 

implementing social policy with resource implications. However, judges must, and do, 

make decisions that have distributional impacts when they review restrictions on the 

exercise of property rights.*^ Moreover, the proportionality principle adopted in Heaney 

expressly requires judges to consider the legitimacy of the objective of a restriction on 

individual rights. As was stated in Chaulk (followed in Heaney), “ [t]he objective of the 

impugned provision must be of sufficient importance to warrant overriding a 

constitutionally protected right. It must relate to concerns pressing and substantial in a free 

and democratic s o c i e t y . S i m i l a r l y ,  the Health Bill case requires judges to determine 

whether a restriction is in accordance with “the principles of social justice” and is required 

in light of “the exigencies of the common good.”*̂

As Donal Barrington notes, “[t]he really difficult question is how far the courts are expected to enquire into 
the principles of social justice and the exigencies o f the common good and what degree o f control they are 
expected to exercise over the Oireachtas in relation to these matters ... A judge, by his training, does not 
possess any particular qualifications for assessing questions of social and economic policy and there is no 
reason to believe that a judge’s decision on such matters would be better than that of a politician. Judges have 
often been advised, therefore, to avoid involving the courts in questions of social or economic policy. But 
they have seldom needed this advice; their instinct is to avoid such involvement.” Donal Barrington, “Private 
Property Under the Irish Constitution” (1973) 8 Ir Jur 1, at 4.

Frank Michelman accurately captures the nature of the distributional decision involved in his discussion of 
US takings law saying, “[a] court assigned to differentiate among impacts which are and are not ‘takings’ is 
essentially engaged in deciding when government may execute public programs while leaving associated 
costs disproportionately concentrated upon one or a few persons.” Frank Michelman, “Property, Utility, and 
Fairness; Comments on the Ethical Foundations of ‘Just Compensation’ Law” (1967) 80 Harv L Rev 1165, at 
1165.

[1990] 3 SCR 1303, at 1335-1336.
[2005] 2 IR 105, at 201. The rationality standard set out in Tuohy in contrast does not expressly require 

judges to assess the legitimacy of the legislature’s objective, but rather presupposes the existence of a 
legitimate objective. Tuohy v Courtney [1994] 3 IR 1.
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“The Exigencies of the Common Good” and “The Principles of Social Justice” as 
Non-Justiciable Concepts
In a number of early cases, judges disclaimed any role for themselves in considering 

whether restrictions on the exercise of property rights were required by “the exigencies of 

the common good” and “the principles of social justice”, regarding such decisions as lying 

exclusively within the purview of the legislature. Under this approach, owners could not 

argue that an interference with their property rights was unconstitutional because it was not 

justified in the public interest.

The most striking example of this approach is Pigs Marketing Board v Donnelly, 

where Hanna J held that the concept of “social justice” in Article 43 was non-justiciable,

and that the Oireachtas alone should decide the appropriate limits that could be placed on
88private property rights. He commented in relation to the phrase “social justice” :

I cannot define that phrase as a matter of law. It cannot be the old 
standard of the greatest good of the greatest number, for, at the present 
day, it may be considered proper that the claim of a minority be made 
paramount on some topic...I cannot conceive social justice as being a 
constant quality, either with individuals or in different states. What is 
social justice in one State may be the negation of what is considered 
social justice in another State. In a Court of law it seems to me to be a 
nebulous phrase, involving no questions of law for the Court, but 
questions of ethics, morals, economics, and sociology which are, in my 
opinion, beyond the determination of a Court of law, but which may be, 
in their various aspects, within the consideration of the Oireachtas, as 
representing the people, when framing the law.*^

Hanna J contended that the Oireachtas should judge the legitimacy of restrictions that it 

imposed on property rights, and that any argument that a delimitation of the exercise of 

property rights was contrary to the common good would need to be clearly proved.^**

[1939] IR 413. Hanna J characterised “social justice” as “ . . .a  vague phrase, a kind o f political shibboleth”, 
the m eaning o f which w ould be determined by “ ...th e  individual v iew  o f each particular Judge, or body of  
Judges, on the theory o f  governm ent and their know ledge o f  political sc ien ce.” Hanna J made these 
com m ents in reference to Article 12 o f the Irish Free State Constitution o f  1922 (which referred to “peace, 
order, and good governm ent o f  the State”), and then said that the sam e critique could be applied to Article 43  
o f  the 1937 Constitution. Ibid, at 418.

Ibid. Hanna J clearly regarded “the principles o f  social justice” as having a m eaning distinct from a 
utilitarian conception o f  the com m on good, consistent with the origins o f Article 43 in Catholic teaching on 
property and social justice. C f  Chapter 2, at 69-90.

Ibid,  at 422-423. Hanna J rejected the argument that the P igs and Bacon A cts o f 1935 and 1937 were 
unconstitutional as being contrary to good governm ent and social justice, because he felt there w as no 
standard that could be applied by the Court to determine that issue. He said those concepts were “ ...po litica l, 
econom ic or sociological tags, used in com m on language with different m eanings by different people and 
devoid o f any legal connotation whatever.” Ibid, at 421.
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A similar approach was adopted by Lavery J in Attorney General v Southern Industrial 

Trust, where he held that the legislature “ ...has the primary function in securing that the 

laws enacted by it have regard to ‘the requirements of the common good’ and are regulated 

by the principles of ‘social justice’.” ^' He reasoned, “[t]he Oireachtas as the elected 

representatives of the people have the function of legislating so as to promote the objects 

laid down in the preamble and to determine social and economic policy.”^̂  At the same 

time, he recognised a role for the courts in protecting constitutional rights against 

unjustified infringements by the State.^^ While the courts in subsequent cases have held 

that this judicial function necessarily entails jurisdiction to review the legislature’s 

decisions as to “the exigencies of the common good” and “the principles of social justice”, 

the concerns of Hanna J and Lavery J are still reflected in the high level of deference that is 

extended to the legislature in interpreting and applying those concepts.^^

The Assertion of a Power of Review
The courts have identified and exercised jurisdiction to review the justification for 

restrictions on the exercise of property rights. Prior to Southern Industrial Trust, the 

Supreme Court in Buckley v The Attorney General held:

It is claimed that the question of the exigencies of the common good is 
peculiarly a matter for the Legislature and that the decision of the 
Legislature on such a question is absolute and not subject to, or capable 
of, being reviewed by the Courts. We are unable to give our assent to this 
far-reaching proposition. If it were intended to remove this matter 
entirely from the cognisance of the Courts, we are of opinion that it 
would have been done in express terms as it was done in Art. 45 with 
reference to the directive principles of social policy, which are inserted 
for the guidance of the Oireachtas, and are expressly removed from the 
cognisance of the Courts.^^

More recently, Budd J in An Blascaod M 6r Teoranta v The Commissioners fo r  Public 

Works reinforced Buckley by holding:

There is a duty placed on the Court to try to protect both an individual’s 
right to private property and to take cognisance of social justice. Once the 
High Court is put on notice of an injustice in fact being done to an

(1960) 94 ILTR 161, at 176. 
Ibid.

”  Ibid, at 177.
See infra, at 310-311. 

’^[1950] IR 67, at 83.



individual, then it could be failing in its constitutional duty if it refuses to 
interfere so as to vindicate the rights of the oppressed party.

However, the courts have generally characterised their role in reviewing the rationale for 

restrictions on the exercise of property rights as limited in nature, and as secondary to that 

of the legislature.

Deferential Review of Legislative Objectives for Restrictions of Property Rights
The courts have counterbalanced their assertion of jurisdiction to review the objectives of

restrictions on property rights with a deferential understanding of what such review entails. 

While they have not denied all scope for judicial review of property rights restrictions by 

reference to the common good and social justice, they have repeatedly stated that the 

legislature has primary responsibility for the protection and delimitation of property 

r ig h ts .H o w e v e r, judges generally do not explain or justify the degree of deference they 

afford to the legislature in different cases beyond baldly stating that deference is due in 

relation to socio-economic matters. For example, in the Employment Equality Bill case the 

Supreme Court stated “[wjhat is or is not required by the principles of social justice or by 

the exigencies of the common good is primarily a matter for the Oireachtas and this court
98will be slow to interfere with the decision of the Oireachtas in this area.” As Martin 

Margulies points out, this “ ...completely begs the question of just how much (or how little) 

deference the Oireachtas receives.”®̂

In An Blascaod M6r Teoranta v The Commissioners fo r  Public Works Budd J 

struck a middle ground position on the question of deference.'^" He said, “ [w]hile the 

Court should be reticent about interfering with the assessment by the Oireachtas of what is 

necessary in the interests of the common good, the matter is not exclusively within the 

discretion of the Oireachtas.” McKechnie J took a similar approach in BUPA.'^^ He

’ ^ [1 9 9 8 ]  IE H C 3 8 , at [1 4 2 ],
For exa m p le , O ’K eeffe  P in E a st D o n e g a l C o -O p e r a tiv e  v  A tto r n e y  G e n e ra l  sa id  “ [p]rim arily , it is for the 

L egisla tu re to  determ in e w hat lim ita tion s the e x ig e n c ie s  o f  the co m m o n  g o o d  require, a lthough  the 
con stitu tio n a lity  o f  the determ ination  o f  the L egisla tu re  is not ex c lu d ed  from  re v ie w  b y  the  C ourts.” [1 9 7 0 ] 1 
I R 3 1 7 , at 33 2 ,
98 [J 9 9 7 ] 2 IR 3 2 1 , at 367, C f  the P la n n in g  a n d  D e v e lo p m e n t B ill  c a se  [2 0 0 0 ] 2  IR 3 2 1 , at 3 5 7 -8 , and 
H a n ra h a n  v E n v iro n m e n ta l P ro te c tio n  A g e n c y  [2 0 0 6 ] 1 IL R M  2 7 5 , at 2 7 8 -2 7 9 ,

M artin B . M argu lies “Standards o f  R e v ie w  and State A ctio n  under the Irish C on stitu tion ” (2 0 0 2 )  38  I r  J u r  
2 3 , at 31,

[1 9 9 8 ] lE H C  38.
Ib id , at [1 5 7 ].
[2 0 0 6 ] lE H C  4 3 1 .
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demonstrated respect for the judgment of the legislature without unduly fettering his power 

to review restrictions on property rights, saying:

...the framing and putting in place of a legislative scheme for private 
medical insurance, involves as it must, major issues of national policy 
and accordingly the courts must show due deference to the State in this 
regard. This is in no way to imply that the function of this arm of 
government is unduly restricted or curtailed; rather it is a reminder of 
what the government must remain conscious of in determining this 
issue.

On this approach, judges must not shy from their responsibility to review restrictions on 

constitutional property rights, but they should be cognisant of the sensitive context in 

which their review takes place.

Most recently, the High Court in Dellway Investment Ltd  v National Asset 

Management Agency approved BUPA on this point, and said that the National Asset 

Management Agency Act 2009, introduced to help solve the Irish banking crisis, dealt with 

“controversial economic matters”, meaning “a significant degree of deference” was to be 

extended to the legislature’s judgment as to the necessary solution to the problems.''*'^ In 

particular, the Court stressed that the gravity of those problems would inform its 

proportionality analysis. While the seriousness of the situation did not mean that 

restrictions, no matter how draconian, would be immune from challenge, it formed the 

appropriate starting point for assessing the constitutionality of the Act.

Judicial Interpretations of the “Exigencies of the Common Good” and Hypothetical 
and Actual JustiHcation
A central issue in judicial review of restrictions on property rights concerns the 

interpretation of the State’s power to delimit the exercise of property rights in order to 

reconcile those rights with the “exigencies of the common good.”

On one interpretation, “exigencies” is satisfied by an objective falling substantially 

short of being necessary in the interests of the common good. Judges hypothesise as to 

what could reasonably be regarded as being in the public interest in deciding if a restriction 

is justified. Coupled with the presumption of constitutionality, this approach means that

Ibid, at [247], The judgm ent refers to “due difference”, which appears to be a m istake, as the context 
clearly indicates that M cK echnie J was d iscussing the concept o f  deference.
"’‘'[2 0 1 0 ]  lEH C 364, at [10.18],

The Court referred to the “undoubted deference” that was due to the legislature’s judgm ent in such 
circum stances, saying “if  what needs cracking is a significant rock, then a sledgeham m er m ay w ell be 
needed." Ibid, at [10.19] -  [10.20].
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where there is any plausible public interest justification for a restriction, it must be upheld. 

An alternative line of judicial thought takes the word “exigencies” literally and requires 

that a restriction be necessary to achieve the common good. While the potential for 

hypothetical justification still exists under this interpretation, the justifications must meet 

the higher threshold of being conceivably necessary in the interests of the common good. 

A distinction can be drawn between the standard by reference to which “exigencies” are 

assessed -  necessity, or something less -  and the manner in which the chosen standard is 

applied to particular cases -  looking for hypothetical or actual justification on the basis of 

the standard adopted. Regardless of the interpretation of “exigencies” adopted, a judge 

must decide whether to require a restriction to be factually or actually justified in the 

particular case in the interests of the common good, or whether to accept a hypothetical 

justification. However, these two considerations overlap and are rarely distinguished in 

judicial analysis. In some cases, a hypothetical justification meeting the chosen standard of 

“exigencies” has been held to suffice, whilst in others actual or factual justification has 

been required.

Kenny J in Central Dublin Development Association v Attorney General proposed 

a structure for judicial review of restrictions imposed on the exercise of property rights that 

specifically required judges to assess the “common good” rationale for the restrictions.

He stated that courts should consider, “ ... whether the legislation has been passed with a 

view to reconciling the exercise of property rights with the exigencies of the common good, 

whether the Oireachtas may reasonably hold that view and whether the restriction would 

be unjust without the payment of c o m p e n s a t i o n . A l t h o u g h  Kenny J, like the Supreme 

Court in Buckley, clearly identified scope for judicial review of the justification for 

restrictions, his three-step test paid substantial deference to the legislature’s judgment, 

because it limited judges to considering the reasonableness of the legislature’s view of the 

objective of the restriction. In order to avoid being characterised as “unjust”, a 

restriction on property rights simply had to be one that the Oireachtas could reasonably 

have regarded as being in the interests of the common good. Consequently, judges were 

limited to identifying and appraising plausible justifications in hght of the interests of the

'“ (1975) 109 ILTR 69.
Ibid, at 84.
A s F oley notes, K enny J never explained how the im pugned legislation (the Local Governm ent (Planning  

and D evelopm ent) Act, 1963, actually protected property rights as far as practicable, prompting F oley to 
suggest that “issues o f  land use or planning seem  to attract a som ewhat increased level o f  deference.” Foley, 
note 41 , at 148.
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common good, which as Doyle notes, is significantly different from judicial review that 

seeks to determine if a restriction is in fact justified by the public interest.''’̂

Judicial acceptance of hypothetical justifications for restrictions on property rights

creates substantial scope for deference to the leg is la tu re .* F o r example, McWilliam J in

Condon v The Minister fo r  Labour focused on the rationality of the impugned restriction

on property rights in determining that it was not an “unjust attack” on property righ ts.'”  In

doing so, he hypothesised as to the reasonableness of the measure in light of its aims,

saying he only had to consider “ ...whether there were circumstances which made it
112reasonable for the legislature to think such measures would be for the common good.” 

On this approach, the level of scrutiny to be applied by courts is not searching, and the 

court will usually be able to find some plausible public-regarding rationale for a 

restriction.**^

In contrast, in An Blascaod M or Teoranta v Commissioners fo r  Public Works, Budd 

J interpreted Article 43’s reference to the “exigencies of the common good” to demand 

close judicial scrutiny of legislative assertions of the need for property restrictions.**'* Budd 

J linked this interpretation with the proportionality principle to formulate a standard of 

review with significant bite and a low level of deference, thereby providing a good 

example of a judge using the text of the Constitution to tailor his proportionality analysis to 

the specific way in which the Constitution frames the right to private property, similar to 

the approach in the Health Bill case.

Budd J identified two questions to be considered in assessing the constitutionality 

of a restriction on property rights. First, a court should consider whether the restriction is in 

accordance with the principles of social justice, and second, whether the delimitation is 

necessary in order to reconcile the affected property rights with “the exigencies of the

D oyle  notes, “ [t]here is a crucial difference between questioning whether som ething is justified or whether  
it could reasonably be justified. The latter question imports som e deference to the judgm ent o f som eone else, 
in the case o f  constitutional adjudication that o f  the O ireachtas.” D oyle , note 16, at 113.

As D oyle  correctly points out, “[sjtandards of review  which allow  for hypothetical justification provide a 
very low  standard o f  judicial review , for it is difficult to know where deference stops. There are very few  
legislative measures for which one can im agine no reasonable basis.” Ibid, at 114.
' " 1 1  June 1980 (H C), c/C hapter 5, at 225-228.

Ibid, at 11. This approach w as recently approved by M cM ahon J in 7  7  H aire  C om pany L td  v M inister
f o r  L abou r  [2009] lEHC 562.

The deferential standard o f review  applied by M cW illiam  J in Condon  contrasts sharply with the relatively  
strict scrutiny he applied in B lake  v The A ttorney  G eneral [1982] 1 IR 117.  The divergence is best explained  
by the fact that the legislation in B lake  was an unreasonable and irrational measure in light o f its aims, 
whereas the A ct in Condon  was effective ly  tailored to m eet the aim  M cW illiam  J ascribed to it.

[1998] lEH C 38.
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common good.” "^ He required a restriction to be actually, not merely conceivably, in the 

public interest. At the same time, he said these questions should be considered “ ...against 

the background of the presumption of constitutionality and the margin of tolerance allowed 

to the Oireachtas in making the assessment of what is required to fulfil the exigencies of 

the common good.” However, the margin of appreciation Budd J envisaged was 

extremely slim, as he interpreted the “exigencies of the common good” to mean that a 

restriction must be necessary to achieve the common good. He said:

In this regard, the word ‘exigencies’ has a connotation of more than 
‘useful’, ‘reasonable’ or ‘desirable’; it means ‘necessary’ and implies the 
existence of a pressing social need. The notion of necessity is linked to 
that of a ‘democratic society’. A measure cannot be regarded as 
necessary in a democratic society, based on tolerance and 
broadmindedness, unless it is proportionate to the legitimate aim being 
pursued. Furthermore, when the exigencies of the common good are 
called in aid to justify restrictions on the exercise of the rights of private 
property, being fundamental rights spelt out in the Constitution, it should 
be remembered that the protection of the fundamental right, is one of the 
objects which needs to be secured as part of the common good. Has a 
pressing social need been demonstrated which justifies the impugned 
legislation and its encroachment on the basic rights of private property?
Is the amount of the encroachment proportionate to a legitimate aim 
being pursued and to the difference in the plaintiffs' situation which 
requires the delimitation of their rights?

The Supreme Court in the Health Bill case appeared to demand actual as opposed 

to hypothetical justification for the retrospective abrogation of the rights of action of 

elderly people to recover illegal nursing home charges levied upon them by the State. The 

Attorney General argued that the Bill was justified by the need to protect the public 

finances against the cost of repaying the illegal charges, which it suggested would amount 

to €500 million. The Court held that although this unexpected financial burden was 

substantial, it was not “ ...anything like catastrophic”, and could be dealt with by the State 

through ordinary budgetary management."^ Consequently, it determined that the asserted 

legislative objective did not actually justify the restriction imposed on property rights by

Ihid, at [149].
" U b id , -d t  [150],

Ibid. Finnegan P endorsed Budd J’s approach in Clinton  v An B o rd  P leandla,  and held “a sufficient and 
proper public purpose” w as required to justify  a com pulsory acquisition o f private property. M oreover, he 
held that the relevant statutory pow ers, and the manner in which they are exercised, should be subject to 
heightened judicial scrutiny by the courts. [2005] lEHC 84. H ow ever, as d iscussed in the last Chapter, the 
application o f this principle in Clinton  was not strong -  it was satisfied by a very general justification for the 
acquisition, which em ptied “strict scrutiny” o f  real m eaning. C /C hapter 6, at 241-246.
” * [2005] 1 IR 1 0 5 , at 205.
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the B i l l . T h e  stringency of the Court’s review was clearly influenced by the profile of 

the victims of the restriction, and by its retrospective application. In addition, the State had 

knowingly imposed charges without legal authority over a long period of time, which 

weakened its claim to avoid the costs of repayment. Nonetheless, the Health Bill case is a 

striking example of searching judicial scrutiny of the need for a measure that had 

significant distributional implications.

In Shirley v AO Gorman & Company Ltd, Peart J favoured actual justification, but 

adopted a deferential understanding of the meaning of “the exigencies of the common 

good.” He suggested that a restriction on the exercise of property rights would need to 

be shown to be actually required in order to be proportionate, while at the same time 

holding that Article 43.2’s reference to “the exigencies of the common good” should not be 

read as importing a necessity test into constitutional property rights adjudication. In 

reaching this conclusion, he first focused on the phrase “as occasion requires” in Article 

43.2.2° and held:

Not only does the phrase suggest that the legislative measures may have 
a certain in-built obsolescence, since the “requirement” for same could 
disappear after a passage of time, but it would seem also to feed into the 
concept of proportionality in the sense that while a particular measure 
may well assist or have assisted in reconciling the exercise of certain 
property rights with the exigencies of the common good while in pursuit 
of a social justice principle, it may not be “required” in order to do so.'^'

Following this interpretation, the minimal impairment requirement in the proportionality 

principle is only satisfied if a restriction is necessary on the facts, both in terms of its 

objective and its scope of application.

However, Peart J also stressed the need to give a “large measure of appreciation” to 

the legislature in reconciling private interests and the common good.'^^ He did so through 

his interpretation of the meaning of the “exigencies of the common good,” setting a low 

standard by reference to which actual justification or requirements would be assessed 

under the proportionality principle. He said:

...a  meaning far short of absolute necessity would be adequate, since 
otherwise the legislature would be under such a strict requirement of 
proof of absolute necessity in every instance where they wish to amend

Ibid, at 206.
[2006] lEHC 27.
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the law in relation to delim iting property rights that the situation would 
becom e im possible. O f course the Courts enjoy an ultim ate supervisory 
role in ensuring that legislation passed by the O ireachtas is constitutional, 
but the Courts (5/c) should be slow to in any way to substitute its own 
view of what may or may not be required in order to reconcile the 
exercise of property rights with the exigencies o f the com m on good.
Until some point o f absolute extrem ity is reached where legislation is 
patently and m anifestly not in pursuit o f any possible com m on good 
exigency, the Court should abstain from interfering with the role o f the 
legislature in deciding what m easures are needed.

By requiring that legislation be “patently and m anifestly” not public-regarding before it 

would be struck down, Peart J significantly lim ited the jud iciary ’s pow er to review the 

rationale for restrictions on the exercise o f property rights. If under any hypothesis the 

restriction im posed advanced the com m on good, judges could not substitute their view for 

that of the legislature. Consequently, Peart J ’s approach entailed a very high level of 

deference to the legislature.

Taxation and Revenue-Raising Statutes -  A Special Case of Deference
The courts show particular deference to the legislature in reviewing taxation and other

revenue-raising statutes on property rights g r o u n d s . T h e  best exam ple o f this trend is 

M adigan  v The A ttorney General, where the plaintiffs challenged the system  for the 

taxation of property under Part VI of the Finance Act, 1983. O ’Hanlon J rejected their 

claim  in the High Court, noting that the presum ption of constitutionality and the “very 

considerable latitude” to be extended to the legislature in organising financial matters
125m eant that the task o f a plaintiff in m ounting such a claim  would be very difficult. The 

Suprem e Court agreed with O ’Hanlon J ’s decision by hypothesising as to the rationale for 

the taxation system enacted in the 1983 Act. It presum ed that the aim  was to raise revenue 

from  those most likely to be able to p ay .'‘® It further noted:

It is not for the court to question the choice o f im position which has been 
made, nor to enquire into the extent to which the desired contribution to 
the revenues o f the State will be achieved. These are m atters which 
belong to the political arena and are for consideration and discussion in 
the National Parliam ent.'^’

Ibid.
C f  Brennan v A ttorney  G enera l [1983] ILRM 449, at 478.
[1986] ILRM 136, at 151-152. This understanding o f the nature o f  taxation statutes was expressly  

approved by Murphy J in the High Court in B row ne  v The A ttorney  G enera l [1991] 2 IR 58, at 66.
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Thus a very low level of scrutiny will be applied by the courts to taxation statutes and

provided that the restrictions imposed by such statutes are conceivably in the public
128interest, they will be upheld where they are challenged on property rights grounds.

However, the mere fact that legislation has some distributional aspect or impact 

will not alone justify a deferential approach. In An Blascaod M 6r Teoranta, Budd J 

accepted that courts must not readily interfere with legislative choices in matters of 

taxation or public resource a llo c a tio n .H o w e v e r , he said “ [t]he margin of appreciation 

allowable to the Oireachtas is not as extensive in a case involving the fundamental right to 

private property as it is, by contrast, with regard to cases involving allocation of resources 

or taxation measures.” He distinguished cases concerning regulatory or allocatory 

measures, like Madigan, from cases involving expropriatory measures, and emphasised
131that the expropriatory measure at issue was not of general application.

Therefore, even though a constitutional challenge on property rights grounds may 

relate to legislation that has distributional implications, where the argument is that the 

legislation unfairly takes property away from  an individual, a particularly deferential 

approach is not required (outside the taxation context at least). On the other hand, where an 

individual argues that the State violated his rights by failing to allocate something to him, a 

deferential stance is appropriate. This is consistent with the distinction identified in 

Chapter 5 between judges engaging in distributive justice concerning the allocation of 

collective burdens rather than collective benefits.

Judicial Review o f Legislative Means in Property Rights Adjudication
Each of the standards of review applied by the courts requires judges to assess the means

adopted by the legislature to achieve its stated goal. The proportionality principle requires 

that the means chosen must “be rationally connected to the objective and not be arbitrary, 

unfair or based on irrational considerations.” Tuohy rationality requires judges to 

determine whether the means adopted are “ ...so  contrary to reason and fairness as to

C fD e ighan  v Hearne  [1990] 1 IR 499 , at 504.
[1998] lEHC 38, at [153].
Ibid, at [154].
I b i d , a t [ \ 5 5 ] .
C /Chapter 5, at 212-213.

Chaulk V R [1990] 3 SCR 1303, at 1335-1336, adopted by C ostello  P in H eaney v Ireland  [1994] 3 IR 
593, at 607.
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constitute an unjust attack on some individual’s constitutional rights.” Finally, the 

Health Bill case requires a consideration of the necessity of the restriction in light of the 

common good, and of the justice of its impact on property rights, which involves a review 

of the means adopted by the legislature.'^^

The characterisation of the legislature’s objective by a court and its determination 

of what means are proportionate to achieve that end are closely interlinked. As Oran Doyle 

notes, “ [t]he courts understand the purpose of a statute to be that state of affairs which is 

rationally likely to be advanced by the statute”, and consequently, “ ...that measure cannot 

but be rationally connected or proportionate to the legislative purpose.” However, there 

will usually be a number of “states of affairs” that could be conceivably be advanced by 

any given measure, ranging from the very broad to the very specific, particularly where 

hypothetical as opposed to actual justification is all that is required. Where the courts adopt 

a relatively specific purpose, the range of means that the legislature can adopt without 

violating the proportionality principle is narrowed, whereas if a broad objective is adopted, 

a very wide range of means could conceivably be adopted for its attainment. Accordingly, 

judges do most of the work in constitutional property rights adjudication when they

attribute a hypothetical purpose to a measure -  this initial characterisation is largely

determinative of the fate of the measure under the remaining limbs of the proportionality 

principle.

Narrow Judicial Constructions of Legislative Purpose
In An Blascaod Mor Teoranta Budd J highlighted the range of choices that a judge has in 

identifying the objective(s) of a measure. He said:

There may be a general aim behind the enactment which bears a relation 
to a broad political objective; in the present case this would presumably 
be the preservation of the national heritage and culture. There may then 
be an objective of removing or preventing a certain ill; with regard to this
legislation, that might be to prevent the further deterioration of the Great

1 ^ 7Blasket, especially the village and the houses of the authors.

Following this analysis, an Act as narrow in its application as the Blascaod Mor Teoranta 

Historic Park Act 1989 (which singled out land owned by a tiny group of owners for

‘^^[1994] 3 IR  l ,a t4 7 .
[2005] 1 IR 105, at 201.
Doyle, note 16, at 118.
[1998] lEHC 38, at [267],
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compulsory acquisition) could easily be characterised as pursuing a broad political 

objective, such as the preservation of heritage property in the interests of the common good. 

However, Budd J cast the aim of the Act as being to demonstrate the island’s culture of 

emigration and he rejected the contention that an exemption for pre-evacuation inhabitants 

of the Great Blasket Island and their lineal descendants was necessary to achieve that goal, 

stressing that many of those who would be protected by the exemption would have no 

connection to the island.'^* His narrow construction of the objective, coupled with his strict 

interpretation of the meaning of “the exigencies of the common good”, led him to conclude 

that the means adopted by the legislature were ineffective to achieve its aim.

Similarly, Daly v Revenue Commissioners demonstrates how by focusing on a 

relatively specific objective, judges can restrict the means open to the legislature. Daly 

concerned the constitutionality of a method of tax collection introduced by s. 14 of the 

Finance Act 1990. Section 14 changed the basis for the assessment of income from the 

profits and gains of the year preceding the year of assessment to the profits and gains of the 

year of assessment itself, for the tax year 1990/91 onwards. Consequently, s. 18 of the 1987 

Finance Act was amended to provide that withheld tax could only be set-off against tax 

payable for the next accounting period, not for the same accounting period in which the tax 

was withheld. The Revenue Commissioners said this change was needed to prevent 

windfall gains accruing to certain established taxpayers in the changeover to the new basis 

for assessment. The plaintiff was a doctor who was a member of the General Medical 

Services Scheme and was in receipt of fees from the General Medical Services (Payments) 

Board. Income tax was withheld from these fees at source, pursuant to Part III of the 

Finance Act, 1987. He challenged the method of collection of tax introduced by the 1990 

Act on the basis that it caused him disproportionate hardship and was an unconstitutional 

interference with his property rights.

As already noted, Costello J assessed the Act’s constitutionality by applying the 

proportionality principle, and he said that in applying that test, he had to focus primarily on 

the specific objective of the Act to avoid windfall gains in the transition to a new “basis 

period”, rather than on its broader objectives, such as the efficient collection of tax, the

Budd J noted that the A ct might have had an another aim, as its introduction w as prompted by an 
advertisement in the W all Street Journal offering property on the island for sale, im plying that the Act was 
designed to prevent the island being bought by foreigners. C onsequently, he ascribed to the legislature an 
additional intention o f  bringing about State ownership o f  the island, but noted that the State could have acted 
sooner to preserve the islands and could have co-operated with the plaintiffs in this regard. Ibid, at [267].
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prevention of tax-avoidance, and the equalisation of the treatment of employed and self- 

employed persons in tax c o l l e c t i o n . O n  that basis he concluded:

...the effects on the taxpayer’s property rights is not proportional to the 
objective to be achieved. The section was designed to deal with a
transitional situation (namely a windfall gain arising in one year from the 
change in the basis on which the self-employed were taxed) but in so 
doing it has imposed a permanent measure which involves a permanently 
unfair method of collecting tax. And this effect is borne not only by 
established taxpayers who might have enjoyed the windfall gain if the 
amendment was not enacted but also by new entrants to the regime who
would have obtained no benefits in 1991.'"^°

The legislation went further than necessary to achieve its specific aim and in so doing 

unconstitutionally restricted the applicant’s property rights.

Had Costello J focused on the broader objectives that were conceivably also 

advanced by the amendment, his proportionality analysis might have been less searching, 

because the withholding provisions could easily have been shown to be relevant to a

general objective such as securing efficient tax collection.'"' Consequently, Daly provides

a good example of relatively strict proportionality review of restrictions on property rights, 

and was characterised by Hogan in 1997 as “ ...the most impressive application to date of 

the principle of proportionality.” ''*' Costello P certainly took seriously the impact of the 

restriction on the affected property rights and factored that impact into his analysis.

However, his conclusions on proportionality can clearly be traced back to his

characterisation of the objective of s. 14 of the 1990 Act, meaning that it is the judicial 

choice exercised at that initial stage that is determinative of the constitutionality of a 

restriction on property rights, even in cases involving apparently rigorous application of 

each limb of the proportionality principle.

Deferential Review of Legislative Means
The dominant judicial trend has been to defer to the legislature’s selection of means once 

the motivating objective has been held to be legitimate. Hypothetical justification again

[1995] 3 IR 1, at 11-12.
Ibid, at 12-13.
H ow ever, C ostello P was assisted by the fact that counsel for the Revenue C om m issioners expressly  

articulated the particular purpose o f  w indfall-avoidance for the measure. Ibid, at 7. Where the legislature  
advances a broad purpose for a provision, courts may be more reluctant to narrow the purpose down. 
'^'-Hogan, note 2, at 391-392.

As D oyle argues, “ ...th e  constitutionality o f legislation thus depends not on the outcom e o f a three-stage 
proportionality inquiry but rather on the w illingness o f  the courts to ascribe a legitim ate purpose to a 
legislative classification.” D oyle , note 16 at 119.
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suffices - anything done in pursuance of such an aim is constitutionally permissible if it 

could conceivably contribute to the aim’s attainment.

A good early example is Cafolla v O ’Malley, where Costello J rejected a 

constitutional challenge to restrictions imposed on the limits that could be wagered on slot 

machines by s. 14 of the Gaming and Lotteries Act 1956.''^ He held:

This court has neither the ability nor the jurisdiction to decide what level 
of restrictions are reasonably necessary to curb gaming in licensed 
amusement halls; these are matters peculiarly within the jurisdiction and 
competence of the Oireachtas. It can, however, consider whether they are 
capable of being so justified.’'*̂

On the basis of this standard, he determined that there was no unjust attack on the 

p lain tiffs property rights.*"'^ As was seen in the previous Chapter, a similar approach has 

been adopted by the courts in relation to urban redevelopment schemes. The courts have 

accepted broad purposes, such as redevelopment and regeneration, as sufficiently “public” 

in nature to justify the compulsory acquisition of land, leaving a very wide range of 

potential means open to the l e g i s l a t u r e . I n  the Planning and Development Bill case, the 

Court identified more than one objective for the restriction in question, which further 

widened the permissible means open to the legislature.''^^ The impugned Part V was held to 

be designed to prevent social ghettoisation and to increase the land available for social and 

affordable housing. The Court concluded that although the use of planning law to 

achieve those social aims was “radical”, it was not beyond the power of the legislature to 

decide to do so.'^°

Deferential judicial review of means was also evident in Peart J ’s decision in 

Shirley v AO Gorman, which demonstrates a very relaxed view of the tightness of fit

[1985] 1 IR 486.
Ibid, at 495. He said the onus was on the plaintiff to establish that the restriction was not “ ...reasonably 

required by the exigencies of the common good.” Ibid.
'‘'*The Supreme Court upheld Costello J’s decision {Cafolla v O ’M alley [1985] 1 IR 486, at 496). Another 
good example o f this approach is the decision of Finlay CJ in Pine Valley Developments Ltd v The Minister 
fo r  the Environment. He upheld the immunity of public bodies from compensation claims in certain 
circumstances on the basis of hypothetical justification, maintaining: “I am satisfied that it would be 
reasonable to regard as a requirement of the common good an immunity to persons in whom are vested 
statutory powers of decision from claims for compensation where they act bona fide  and without negligence. 
Such an immunity would contribute to the efficient and decisive exercise of such statutory powers and would, 
it seems to me, tend to avoid indecisiveness and delay, which might otherwise be involved.” [1987] 1 IR 23, 
at 38.

C/Chapter 6, at 236-246.
[2000] 2 IR 321.
Ibid, at 348.
Ibid, at 349.

322



between objective and means required to satisfy the proportionality test. Peart J accepted 

that s. 8 of the Ground Rents (No 2) Act 1978 and s. 7 of the Landlord and Tenant 

(Amendment) Act 1984, which enabled certain tenants to buy the properties they occupied 

from their landlords for 1/8”’ of market value, were enacted to achieve objectives that were 

in accordance with the common good and the principles of social justice. He then 

considered whether the provisions passed the proportionality test. The plaintiffs argued that 

their property rights were violated because they were required to transfer their property to a 

successful business that was not intended to benefit from the relevant measures. Peart J 

acknowledged an element of luck on the part of the defendant in benefiting under the terms 

of the Act, but held that because fair compensation was paid to the plaintiff, the Act was 

not disproportionate. He reasoned “[t]he common good does not mean the good of all in 

the sense of every person without exception,” so the fact that the legislation could have 

unintended and apparently unfair consequences in some cases did not mean it was 

disproportionate. The legislation contributed to the broad project of landlord/tenant reform, 

and the means adopted clearly contributed to realising that public-regarding aim.

Deference to the legislature’s selection of means is further heightened where the 

rationality standard as opposed to the proportionality standard is applied. The basic 

premise of the rationality standard is that it is for the legislature to decide how to reconcile 

conflicting constitutional rights and duties, thereby clearly instructing the courts to refrain 

from reviewing the means adopted in such cases. Even if such review is undertaken, given 

that the courts require only hypothetical or conceivable justification and relevance, it will 

lack any bite, since a very wide range of measures can conceivably be regarded as relevant 

to reconciling the exercise of competing constitutional rights or duties. For instance, if the 

aim of a measure is construed as the reconciliation of the competing property rights of 

plaintiffs and defendants, a huge range of means could be reasonably adopted in pursuance 

of that aim. The rationality standard structurally demands deferential review of legislative 

m e a n s . T h e  Supreme Court’s decision in the Employment Equality Bill case illustrates 

this contention, but also provides an example of extremely robust judicial review of 

legislative means, ostensibly under the rubric of rationality analysis.

The referred Bill was a wide-ranging provision designed “ ...to  outlaw 

discrimination in employment and to promote equality between employed persons.” '^  ̂The 

Supreme Court said that the Bill achieved its purpose by balancing various constitutional

See eg Landers v The A ttorney General (1975) 109 ILTR 1, at 6. 
‘^-[1997] 2 IR 321, at 333.
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rights, and so it said it would review the constitutionaUty of the Bill on the basis suggested 

in Tuohy}^^ The first part of the Bill that affected constitutional property rights concerned 

the provisions in the Bill prohibiting discrimination on grounds of age, subject to limited 

exceptions. The Court referred to Articles 40.1 and 40.3, and held that the right to work 

and earn a livelihood was an unenumerated personal right protected by the latter provision, 

and that associated rights, such as the right to a pension, gratuity or other emolument, or to 

the advantages of a contract of employment, were property rights. The Court determined 

that the Oireachtas in the Bill tried to balance the right to equality with these personal and 

property rights, which was a “ ...difficult exercise” that was “ ...peculiarly within the 

province of the Oireachtas.

This deferential approach was reflected in the application of the rationality test set 

out in Tuohy, which the Court reiterated. The Attorney General stressed that the 

legislation attempted to safeguard the rights of e m p l o y e r s . T h e  Court relied on these 

offsetting measures in rejecting the contention that the age provisions were an unjust attack 

on property rights, saying that once the objective of preventing age discrimination was 

accepted as legitimate, it was up to the legislature to decide how to balance the rights 

involved, provided it did not do so arbitrarily or irrationally.'^^ This reasoning is a clear 

application of Tuohy rationality, and demonstrates the low level of scrutiny of means 

required by that approach. The legitimacy of the legislature’s broad objective of 

eliminating age-discrimination was accepted as essentially self-evident by the Court, and 

the means adopted to achieve that objective were treated as a matter primarily for the 

legislature. Given the vague (but clearly legitimate) nature of the objective in question - the 

reconciliation of conflicting personal rights - a substantial range of means could rationally 

be adopted for its attainment.

The Court adopted a similar approach in upholding the balance struck in the Bill 

between the rights of free profession and practice of religion on the one hand, and the right 

to equality before the law and to earn one’s livelihood on the other hand, insofar as it 

provided for exemptions from the prohibition on discrimination for religious institutions in 

certain circumstances. Curiously, the section in the judgment dealing with this issue is

Ibid, at 334.
Ibid, at 343.
Ibid.
The Bill protected employers by ensuring that they were not under an obligation to employ persons who 

were incompetent, by reason of age, to perform the duties o f a particular task, by providing safeguards where 
increased costs would be incurred by an employer, and by allowing employers to retain the freedom to fix 
different ages for the retirement of employees. Ibid, at 345.

Ibid, at 349-350.
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headed Proportionality, despite the fact that the Court indicated that it was applying the 

rationality standard. Nothing in the section headed Proportionality suggests that the Court 

knowingly deviated from the rationality standard in its analysis, and so the heading appears 

to reflect a loose use of the rationality/proportionality language by the Court, and a failure 

to clearly distinguish between those standards.'^*

However, the Court apparently abandoned the rationality standard in reviewing 

s. 16 of the Bill, which required employers to meet the costs of adjusting workplaces so as 

to accommodate the needs of disabled workers. The Court held that the disability 

provisions, despite having a laudable aim, were unconstitutional, saying “ ...the difficulty 

with the section now under discussion is that it attempts to transfer the cost of solving one 

of society’s problems on to a particular g r o u p . T h e  Court regarded the means employed 

by the Bill as unjust, because they transferred the cost of a social good to a distinct group 

of individuals.

The Court’s review of the disability provisions of the Bill was more searching than 

would appear to have been demanded by the rationality standard that the Court indicated 

would govern its assessment of the Bill. For instance, s. 35 created an exemption from the 

prohibition of discrimination on grounds of disability for employers who would suffer 

undue hardship if required to pay for accommodation for disabled persons, and the 

financial circumstances of an individual employer could be taken into account in deciding 

whether to grant such an exemption. However, the Court held that it was unjust to require 

employers to disclose financial information in order to avail of the hardship exemption. It 

stressed that the Bill provided no exemption for small employers, and that “disability” was 

framed so broadly under its terms as to make it impossible for employers to estimate their 

liabilities in ad v an ce .C o n seq u en tly , the Court held that the Bill was unconstitutional. 

On the basis of the standard of review set out in Tuohy, which the Court purported to apply 

to the whole of the Bill, the balance struck by the Bill appeared permissible. In light of the 

presumption of constitutionality, the Court should have presumed that the exemption 

provisions and the definition of disabihty would be interpreted by bodies exercising 

powers under the Act in a way that would respect constitutional property rights. The 

requirement to disclose limited financial information to a public body to claim the undue

Ibid, at 358-359. 
Ibid, at 367-368. 
Ibid, at 368.
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hardship exception was arguably not so far-reaching an imposition on individual rights as 

to warrant striking down the Bill as disproportionate, let alone as irrational.

The decision illustrates Doyle’s contention that the narrower the purpose that is 

ascribed to a restriction, the more likely it is to be found to be illegitimate.'^’ The Court 

construed the aim of the disability provisions broadly, as the enhancement of equality in 

the workplace. This construction cast the Bill’s objective in a positive light, but it meant 

that the means adopted were problematic, since they raised the question of whether it was 

necessary to attain that public objective at private cost (although in fact the question of 

necessity was irrelevant, since the Court was purporting to apply the rationality standard.) 

The narrower view of the objective as the privatisation of a public benefit would have 

solved the perceived means problem, since the legislation was clearly narrowly tailored to 

achieve that end, but it would have required the Court to endorse an objective that it 

regarded as distributionally unfair. While the Court characterised the problem with the Bill 

as one of means rather than object, in reality it regarded the basic purpose of the legislation 

-  the attainment of employment equality at private cost -  as illegitimate. To avoid this 

purpose, it adopted the broader construction of the objective, which forced it to review the 

means adopted by the Bill much more assertively than was demanded under the rationality 

standard, and probably even under the proportionality principle. Consequently, the 

decision is best understood as a decision concerned with rooting out a legislative purpose 

that the Court perceived to be illegitimate, rather than as an example of robust judicial 

review of legislative means or of a shift in the level of scrutiny to be applied under the 

rationality standard.

Judicial Review o f the Impact o f Legislative Restrictions on Property Rights
Of the standards of review considered in Part I, only the proportionality principle expressly

require judges to consider the impact of a restriction on individual property rights. It states 

that restrictions should “impair the right as little as possible” and “be such that their effects 

on rights are proportional to the objective.” '^  ̂The rationality standard and the Health Bill 

case may do so, but this depends on how the notions of “fairness” and “unjust attack” are

D oyle, note 16, at 120. This trend can also be seen in the Health Bill  case.  There, the Court held, “ ...the  
absence o f  com pensation is, in reality, the object o f the legislation.” [2005] 1 IR 105, at 205. Consequently it 
held that the B ill was unjust -  the narrow construction o f  the B ill’s aim adopted by the Court made the Bill 
illegitim ate in light o f  the Court’s concerns about distributional fairness and the function o f private property 
in protecting individual dignity.

C h a u l k v R [ \ 9 9 Q ]  3 SCR 1303, at 1335-1336.
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construed by the courts. Hogan argues that Irish judges display an “individualistic 

emphasis” in their proportionality assessments of property rights restrictions. In fact, 

generally the courts do not engage meaningfully with the actual impact of restrictions on 

individual property rights. Hogan further suggests “ ...the entire thrust of the 

proportionality doctrine as formulated in cases such as Heaney -  with its emphasis on, e.g., 

impairing individual rights as little as possible -  is to focus on the rights of the 

individual.” However,  as the doctrine discussed in this Chapter illustrates, the Irish 

courts have not applied the proportionality principle with such a focus. Far from displaying 

an individualistic attitude, the general tendency of Irish courts has been to marginalise 

consideration of the impact on individual property rights in their proportionality analysis, 

with scant attention paid to the limbs of the test requiring “minimal impairment” and 

proportionality between objective and impact.

Deferential Impact Analysis
By and large, Irish judges do not engage in rigorous impact analysis when reviewing 

restrictions on the exercise of property rights. They seem to presume that in deciding that 

an objective warrants the enactment of legislation that restricts property rights, the 

legislature factors in the balance between the public interest and the affected individual 

right. Accordingly they treat that balance as determined by the legitimacy of the objective 

pursued by the legislation. In so doing, they pay little or no attention to the effects that 

restrictions have on property rights.

This is well illustrated by the decision of the Supreme Court in the Planning and 

Development Bill case, although consideration of the impact on rights in that case may 

have been hampered by the fact that it was an Article 26 reference and so involved no 

actual p l a i n t i f f s . I n  line with the general trend already identified, the Court deferred to 

the legislature’s judgment on the validity of the Bill’s objectives, concluding that they were 

socially just and advanced the common good.'®^ It said that the key question was whether

Tuohy V Courtney  requires judges to lim it them selves to considering whether the balance struck in 
legislation  “ . . . is  so contrary to reason and fairness as to constitute an unjust attack on som e individual's 
constitutional rights.” [1994] 3 IR 1. The H ealth B ill case  sim ilarly asks whether a restriction is an unjust 
attack on property rights. [2005] 1 IR 105, at 201.

H ogan, note 2, at 395.
Ibid, at 396.
[2000] 2 IR 321.

'̂ '’ibid, at 349.
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the means employed constituted an unjust attack on property rights, or whether they 

impaired the affected property rights no more than was required by the aims of the Bill.

The Court stated that a grant of planning permission led to an enhancement of land 

values, part of which could be clawed-back to help attain the pubhc interest in social and 

affordable housing provision.'^* On this basis, it asserted that the requirements of the 

proportionality test were satisfied:

Applying the tests proposed by Costello J in Heaney v Ireland and 
subsequently endorsed by this court, the court in the case of the present 
Bill is satisfied that the scheme passes those tests. They are rationally 
connected to an objective of sufficient importance to warrant interference 
with a constitutionally protected right and, given the serious social 
problems which they are designed to meet, they undoubtedly relate to
concerns which, in a free and democratic society, should be regarded as
pressing and substantial. At the same time, the court is satisfied that they 
impair those rights as little as possible and their effects on those rights 
are proportionate to the objectives sought to be attained.

The Court simply restated the proportionality principle as a justification for its conclusion 

that the Bill was constitutional, rather than applying the principle to assess the balance 

struck between individual rights and the public interest. It asserted that the scheme

impaired property rights as little as possible and that its effects on such rights were

proportionate to the objectives sought to be achieved. As such, the proportionality principle 

did not determine the constitutionality of the Bill, but rather was recited to justify a 

conclusion already reached by the Court.

The Court offered no support for its view that the impact of the scheme on 

individual rights was proportionate to its objectives beyond referring to the fact that the
1 7 1Bill did not apply to very small developments. However, this exemption did not ensure 

that the impact on property rights would be proportionate in any rational way. It simply 

encouraged small-scale, high-end development as opposed to larger developments, thereby 

penalising developers who were engaged in the very activity that the State wished to 

encourage -  the increased development of affordable housing. As such, if the exemption’s

Ibid. at 353-4.
Ibid, at 354.

'™ As O’Neill notes, “[tjhis passage, with its formulaic repetition o f the Heaney test, seems rather 
disengaged. This passage appears at the end of a lengthy judgment in which the issues are discussed and 
while it detracts nothing from what precedes it, perhaps the more pertinent question is what does it add?” 
O’Neill, note 3, at 438.

Ibid, at 354.
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objective was to alleviate hardship caused to property owners by the Bill, it was not 

rationally tailored in itself to achieve that objective.

The decision in the Planning and Development Bill case demonstrates how courts 

often focus on the legitimacy of the objective of a restriction to the exclusion of the impact 

of that restriction on the affected property rights. This trend is further evidenced by 

McKechnie J ’s decision in BUPA Ireland Ltd v Health Insurance Authority. BUPA 

concerned the constitutionality of the risk equalisation scheme introduced to secure 

community rating within the private health insurance market. The practical effect of the 

scheme was to require payments from new competing companies, like BUPA, to the VHI, 

which had an older client base.'^^ Despite acknowledging that the scheme would have a 

potentially significant impact on BUPA’s property rights, McKechnie J did not engage 

with the justifiability of that impact relative to the aims served by risk equalisation. He 

held that community rating was in the interests of the common good and that it in turn 

required risk equalisation. He concluded that it followed that risk equalisation was 

proportionate. The only evidence that McKechnie J offered in support of his conclusion 

that the extent of the impact on BUPA’s property rights was permissible was a state aid 

decision of the European Commission, which held that the scheme met the proportionality 

test under EU law. Overall, McKechnie J engaged in means-ends rationality review 

under the guise of applying the proportionality principle. He failed to give any 

determinative weight to the nature and extent of the impairment of individual property 

rights caused by risk equalisation, but rather treated the legitimacy of the scheme’s 

objective as conclusive of its constitutionality.

Most recently, in Dellway Investment Ltd v National Asset Management Agency, 

the High Court went so far as to endorse hypothetical justification of extent of impact. It 

held that provided the extent of a restriction could reasonably be regarded as necessary in 

light of the legislature’s objective, it would be constitutional.'^^ The applicant challenged 

NAMA’s power pursuant to statute to take over “eligible assets” in participating financial 

institutions without any fair procedures, even where the affected loans were unimpaired. 

The Court held that since it was possible for the legislature to have determined that the

[2006] lEHC 431.
M cK echnie J explained that the Risk Equalisation Schem e “ ...in v o lv es  a process which aim s to neutralise 

any difference in claim s costs between health insurance providers arising out o f variations in the health status 
o f  their members.” Ibid, at [6].
''"'ibid, at [295]-[296].

On appeal, the Supreme Court did not reach the constitutional issue. [2009] 1 ILRM 81.
[2010] lEHC 364, at [10.17]
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attainment of its objectives would have been excessively undermined by giving weaker 

powers to NAMA, the Act was proportionate.'^^

These decisions indicate that generally, review of the impact of a restriction on the 

exercise of property rights, like review of the means adopted by the legislature, involves a 

very low level of scrutiny. The courts do not give much attention to the extent of the 

restriction suffered by owners. Rather, their proportionality analysis is determined by the 

perceived legitimacy of the legislature’s objective. Once the objective is legitimate, the 

means adopted and the consequent impact on individual rights is usually upheld. This 

tendency is heightened further when the courts apply the rationality standard, which does 

not expressly require any engagement with impact, except insofar as that consideration
1 TO

may be read into the meaning of “unjust attack.”

However, the degree to which the public interest is allowed to obscure the impact 

of a restriction on individual rights depends on the attitude of the reviewing judge. It 

clearly is possible to carry out impact analysis if a judge is so minded, as the decision of 

McGuinness J in Gilligan v The Criminal Assets Bureau i l l u s t r a t e s . T h e  case involved a 

constitutional challenge to the Proceeds of Crime Act 1996, which, as noted in the previous 

Chapter, provided for the confiscation of property that the High Court determined 

constituted the proceeds of crime, subject to a variety of safeguards.’*® In determining 

whether the Act was an unjust attack on property rights, McGuinness J referred to the 

proportionality principle as the “nub of the matter,” particularly focusing on whether the 

new crime problems facing the State justified the extent of the impairment of rights caused 

by the Act. The ability of the respondent to intervene to establish good title, the 

provision for compensation, and the restriction of interlocutory and disposal orders to 

instances where there was no serious risk of injustice, all mitigated the impact of the 

restriction on property rights and meant it passed the proportionality test.

Therefore, the impact of a restriction on individual property rights can be kept in 

focus by judges when applying standards of review. However, the nature of the right to

at [10.28]
See eg  the lack o f  attention to impact under the rationality standard in la rn ro d  Eireann  v Irelan d  [1996] 3 

IR 321, at 376. See supra, at 298.
™  G illigan  v The C rim inal A sse ts  B ureau  [1998] 3 IR 185. Budd J in The D unraven L im erick E states 
C om pany  v The C om m issioners f o r  P ub lic  W orks [1974] 1 IR 113 engaged robustly with the im pact o f  a 
restriction on affected property rights. C f  supra, at 286-287. Another good exam ple is D a ly  v Revenue  
C om m issioners  [1995] 3 IR I, c f  infra, at 333. C f  the victim  focus displayed in the H ealth B ill case  [2005] 1 
IR 105. and the E m ploym ent E quality  B ill case  [1997] 2 IR 321 analysed in Chapter 5, at 205-216 .

C /Chapter 6, at 279-280.
[1998] 3 IR 185, at 240.
Ibid. at 242
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private property makes impact-analysis particularly difficult, since the denominator by 

reference to which impact is to be analysed is unclear.

The Denominator Problem

Impact analysis is problematic in the property rights context, because the actual meaning of 

the right to private property is not determined by the Constitution itself. As was 

demonstrated in Chapter 4, the content of the “bundle of rights” flowing from ownership is 

not defined in the Constitution and has not been defined by the courts. Impact analysis 

presupposes a clear conception of the usual level of protection of some interest entailed by 

its recognition as a constitutional right. Given the ambiguity surrounding that baseline, 

judges have no clear understanding of what it is that is being impacted upon by a 

restriction, and so they cannot properly assess the degree and fairness of the impact. Three 

potential “denominators” -  the “bundle of rights”, economic value and overall hardship -  

are identifiable in the case-law.

(a) Impact on the “Bundle o f  Rights"

As noted in Chapter 6, the courts following Central Dublin Development Association have 

assessed the need for compensation by reference to the impact of a measure on an owner’s 

“bundle of rights” . W h e r e  a measure takes away an owner’s entire “bundle of rights”, 

compensation is required, whereas if one or some of the rights are taken away, 

compensation is only required if the restriction would be unjust without it.'*'  ̂Therefore, 

the “full” “bundle of rights” could potentially serve as an appropriate denominator for 

impact-analysis. However, the courts have not defined the spatial or temporal limits that 

apply under the Central Dublin Development Association approach. For instance, if 2 acres 

out of a 30 acre site are expropriated, should that be characterised as a total expropriation 

of the owner’s rights over the 2 acres, requiring compensation? Or is the appropriate 

denominator for determining adverse impact the full 30 acres, in which case compensation 

might not be required? Similarly if the full 30 acres are appropriated by the State for a 

temporary public use, is that a total (albeit temporary) taking, or is the correct baseline an 

owner’s rights over property over time, rather than at any one particular moment? These 

questions have not been expressly answered by the courts, but some conclusions can be 

drawn from the case-law.

See Chapter 6, at 247-250. 
'*‘*(1975) 109ILTR 69, at 84.

331



Spatially, expropriation of any part of an owner’s property appears to be regarded 

as an interference for which compensation is warranted, suggesting that it is the discrete 

part of the property itself, rather than the parcel as a whole, that is the appropriate 

denominator. For example, the Planning and Development Bill case held that 

compensation was constitutionally required where 20% of an owner’s parcel of land for 

which planning permission was sought was compulsorily acquired for public purposes. 

Similarly in ESB v Gormley, the Supreme Court held that compensation was required 

where an electricity pylon was permanently placed on an owner’s land, thereby heavily 

restricting his rights of ownership over that specific part of his land.'*^

The likely response of the courts to the temporal denominator issue is less obvious,

as there are no decisions under the 1937 Constitution dealing with temporary but total

appropriations of private property by the State. Given that an owner in these

circumstances has the prospect of having his property returned to him, his actual ownership

of the property has not been taken away, meaning the case does not involve outright

expropriation. However, he has been deprived of the entire “bundle of rights” flowing from

ownership for a particular period of time and so has been temporarily dispossessed of his 
188property. Consequently, under the Central Dublin Development Association framework, 

the temporary appropriation could either be characterised as an acquisition of ownership 

rights, or as a restriction on the exercise of ownership rights.

As was seen in Chapter 4, the courts have failed to explicitly state what is contained 

in an owner’s “bundle of rights.” Rather, decisions are reached on the basis of judges’ 

intuitive, unarticulated conceptions of the ordinary rights of ownership. Consequently, the 

“bundle of rights” flowing from ownership cannot be a determinative denominator in 

impact analysis, since it does not provide a clear conception of the right that is being 

restricted, and of its spatial and temporal reach.

[2000] 2 IR 321, at 350. Sim ilarly C hadw ick  v F ingal County C ouncil [2008] 3 IR 66  clearly proceeds on 
the basis that an owner is entitled to com pensation where a part o f his land is the subject o f outright 
expropriation by the State.

[1985] 1 IR 129.
In the pre-1937 case o f R ooney  v The M in ister f o r  A griculture, P ow ell J accepted that the temporary 

acquisition o f  property for public purposes could g ive rise to an entitlem ent to com pensation. [1920] 1 IR 
176. In C ondon  v M inister f o r  Labour, (11 June 1980) (H C), at 12, M cW illiam  J em phasised the fact that the 
im pugned prohibition on the im plem entation o f agreed pay increases for bank workers was temporary and 
did not permanently deprive anyone o f a pecuniary advantage in support o f his conclusion that the measure 
was constitutional.

A s Margaret-Jane Radin notes, such an interference can be characterised as “ . . .a  permanent, com plete  
taking o f  an estate for years.” R ein terpreting P roperty, (1993 , University o f  Chicago Press), a tl2 7 .
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l  b) Impact on the Economic Value o f  Property Rights 

Another possible denominator in impact analysis in the property rights context is the 

economic value of those rights. A court could assess the proportionality of a restriction by 

considering the extent to which it devalues or takes away property rights. However, the 

courts have repeatedly shied away from engaging with the impact of restrictions on the 

economic value of property rights, and have required something more than devaluation to 

establish an “unjust attack” on property rights.

For example, Finlay CJ in Pine Valley Developments v M inister fo r  the 

Environment held that the invalidation of a grant of outline permission probably reduced 

the value of the plain tiffs land, but said that fact alone did not mean that the invalidation 

was an unjust attack on the plaintiff’s property rights. Similarly in Hempenstall v 

Minister fo r  the Environment and Gorman v M inister fo r  the Environment, which 

concerned the deregulation of the taxi industry, the courts did not engage in impact 

analysis by reference to the reduction in the economic value of licences.'^® In both cases 

the courts held that a decrease in the value of property rights alone is never enough to 

establish a violation of the Constitution. Rather, some invalidity apart from a reduction in 

value must be shown to e x i s t . M o r e  recendy, Smyth J in Hanrahan also refused to find 

that a significant financial impact on the applicant’s business stemming from a restrictive

condition on its regulatory licence was a disproportionate interference with property

rights.

Consequendy, it appears that the courts are reluctant carry out impact-analysis by 

reference to the economic value of property rights, suggesting that they do not regard the 

protection of such value as the function of the constitutional protection of private property 

rights. However, Pine Valley concerned loss of value that stemmed from the invalidation 

of a regulatory permission, while Hempenstall, Gorman, and Hanrahan all concerned the 

impact of restrictions imposed by the legislature on the value of regulatory entitlements -  a 

different approach might be adopted by the courts outside such regulatory contexts.

(c) Hardship Impact on an Affected Owner 

Where the courts do carry out impact analysis, the “denominator” they most often use is an 

unarticulated understanding of a level of hardship that an owner should be protected from

'*’ [1987] 1 IR 23, at 38.
[1994] 2 IR 20, [2001] 2 IR 414. C f PMPS v Attorney General [1983] 1 IR 339.
[1994] 2 IR 20, at 28-29, [2001] 2 IR 414, at 430.
[2006] 1 ILRM 275, at 281-282.
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being required to suffer in the public interest. This intuitive benchmark draws on an 

assumed understanding of an owner’s “normal” rights over his property, and of the relative 

importance of different kinds of property rights to an owner’s material security.

For example, in Daly v Revenue Commissioners, Costello P placed substantial 

weight on the hardship imposed by the impugned method of tax collection on the 

p l a i n t i f f . T h e  plaintiff had to borrow on overdraft to meet his medical practice costs and 

his tax liabilities, and due to stress had to employ a locum to run his practice for a period of 

time.'^"^ Costello P determined that the system created a risk of imbalance for individuals in 

their tax liabilities over a series of years, and consequently exposed them to financial 

hardship over and above that normally associated with t a x a t i o n . B y  preventing a set-off 

of withheld tax against tax liabilities for the year in which tax was withheld, s. 14 of the 

Finance Act 1990 caused established taxpayers manifestly unfair hardship, because the 

withholding of tax reduced their ability to meet the very liabilities that the tax had been 

withheld to meet, thereby subjecting them to double taxation. While there was provision 

for interim refunds, this did not sufficiently address the anticipated hardship caused by the 

regime, which was further heightened by the fact that the taxes withheld could exceed an 

individual’s total tax liability for a given year.'^^

Similarly, the Supreme Court in the Health Bill case placed great emphasis on the 

impact of the impugned measure on its particularly vulnerable target group. The Court 

referred to the emphasis on “the principles of social justice” in Article 43.2.1°, concluding, 

“[t]he property of persons of modest means must necessarily, in accordance with those 

principles, be deserving of particular protection, since any abridgement of the rights of 

such persons will normally be proportionately more severe in its effects.” '^’ It emphasised 

that the Bill expropriated the property rights of the most vulnerable, and in many cases the 

poorest, members of society, who were old, poor, or disabled, or had all of these
1 go

vulnerabilities. It concluded that the outright abrogation of the property rights of such 

individuals could not be justified to protect the public finances. Instead of using 

constitutional rights as a trigger for means-ends rationality review, as judges are wont to do

[1995] 3 IR 1.
Ibid, at 10
C ostello  P held that the unfairness in the system  did not balance out over tim e, because a reduction in fees 

in one year, for any reason, resulted in a reduction in withholding tax for that year, and consequently in the 
set-o ff that could be claim ed in the fo llow in g  year. If the fees increased again the fo llow in g  year, the credit 
available against those fees w ould not m eet it. Ibid, at 10-11.

Ibid, at 12.
[2005] 1 IR 105, at 202.
Ibid, at 203.
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in the property rights context, the Court kept the impact of the restriction on property rights 

in focus.

Judicial Deference in Constitutional Property Rights Adjudication -  
Conclusions
The overwhelming theme that emerges from the discussion in this part of this Chapter is 

that the courts defer substantially to the legislature’s judgment in constitutional property 

rights adjudication. The concepts referred to in Article 43 are held to fall primarily within 

the remit of the legislature. The courts defer to the legislature in assessing the legitimacy of 

the objective before then going on to give it predominant weight in their analysis. 

Moreover, they define the legislature’s objective with an eye to upholding or striking down 

the restriction -  the construction of the objective adopted is influenced by the apparent 

fairness of the restriction. This tendency dilutes the strength of the remaining limbs of the 

proportionality test. In particular, the impact of restrictions on individual property rights is 

given very little weight even in the context of proportionality review, which in contrast to 

rationality review expressly requires a victim-focus. The public interest dominates the 

judicial analysis, resulting in a doctrinal approach that favours collective concerns over 

individual property rights without expressly justifying that balance by reference to the 

Constitution itself, or through reasoned argument of any kind.

Part III - The Burden of Proof in Constitutional Property 
Rights Adjudication
The general position in Irish constitutional law is that all legislation, and the exercise of 

statutorily conferred powers, is presumed to be constitutional, meaning the burden rests on 

the challenger to establish an unconstitutional interference with property rights. 

However, it seems that in the property rights context at least, the allocation of the burden 

of proof may shift at various stages in the case.

The first indication of such flexibility in the burden of proof came in the decision of 

Budd J in An Blascaod M 6r Teoranta. Budd J, in considering the constitutionality of the 

An Blascaod Mor National Historic Park Act, 1989, said that while the Act benefited from 

the presumption of constitutionality, if the plaintiffs could show “prima facie repugnancy”,

See eg M cDonald v B ord iia gCon [1965] IR 217 and East Donegal Co-Operative Society v The Attorney 
G enera/[1970] IR 317.
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the State would be required to adduce evidence or arguments to justify the apparently 

unconstitutional interference with property r i g h t s . O n c e  the plaintiffs established “ ...a

strong prima facie  case against the need for acquisition,” a justificatory burden fell to the
201State to prove a pressing need for the expropriation of the plaintiffs’ property rights. 

This approach was also adopted by McKechnie J in the High Court in BUPA. He held that 

those challenging a restriction of their property rights carry the burden of proving a prima 

facie  infringement of those rights, but once they do so, the onus lies on the State to justify 

the impugned restriction.^®^ On the facts, he found that the risk equalisation scheme would 

have a substantial impact on BUPA’s finances, and was a prima facie  interference with 

BUPA’s property rights, meaning the burden shifted to the State to justify the measure.

While the burden of establishing an unconstitutional interference with property 

rights undoubtedly rests on the property owner, An Blascaod Mor Teoranta and BUPA 

suggest that the owner may only be required to raise evidence tending to show an 

interference with property rights, rather than proving such interference. Once a case is 

raised for an interference with property rights, the State then has the onus of disproof. 

However, as the analysis throughout this Chapter demonstrates, any onus on the State is 

very limited, since the courts defer substantially to the legislature’s judgment on the 

justifiability of restrictions on the exercise of property rights."®'* Moreover, the authority for 

the burden-shift is so far limited to two High Court decisions, and it remains to be seen if 

they will be followed by the Supreme Court.

Conclusions
Two main problems can be identified injudicial review of property rights restrictions. First, 

there is serious confusion amongst judges as to the appropriate standard of review to be 

applied in considering a challenge to the constitutionality of a restriction on the exercise of 

property rights. This creates scope forjudges to choose the standard that they wish to apply

200 [ i 9 9 gj lEHC 38, at [73], In com ing to this conclusion, Budd J indicated that he found the analysis o f  the 
Canadian academ ic, Peter H ogg, helpful. H ogg stated that at the first stage o f establishing an infringem ent o f  
a charter right in the Canadian context, the burden o f  proving all elem ents establishing that breach rested on 
the plaintiffs. H ow ever once an infringem ent was established, the burden o f  persuasion in respect o f 
justify ing the infringem ent shifted to the governm ent or other party supporting the law. Ibid, at [72], citing  
Peter H ogg, C onstitu tional L aw  o f  C anada, (3 ‘̂* ed, Carsw ell, 1992), at 857.

[1998] lEH C 38, at [151].
Brian F oley suggests that this burden-reversal m ay offset som e o f  the effects o f a deferential judicial 

approach. Foley, note 41, at 68.
[2006] lEHC 431, at [250],

A s F oley notes, “ [i]t is quite clear that requiring the state to justify  rights-lim iting legislation does not 
autom atically mean the state is not entitled to deference at this point.” Foley, note 41, at 68.
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based on the extent to which they feel the legislature’s judgment is owed respect without 

justifying such deference. The rationality test in particular is extremely malleable and has 

the potential to subsume the other standards of review identified in this Chapter. This 

would further weaken the protection afforded to constitutional property rights, because of 

the apparent lack of attention in the rationality standard to the impact of a restriction on 

individual rights, and because of the deferential stance it requires courts to adopt relative to 

the legislature.

The Health Bill case approach should be applied and developed by courts in future 

cases, either as a distinct standard of review or as a contextualisation of rationality or 

proportionality review. It focuses judicial attention on the specific concepts stated in 

Article 43 of the Constitution to control the State’s power to delimit the exercise of 

property rights, namely the “principles of social justice” and the “exigencies of the 

common good.” While such an approach will not of itself reduce the deference paid by 

judges to the legislature, as illustrated by Peart J ’s deferential review of means in Shirley in 

the context of a text-focused approach, it may bring greater clarity to the meaning of 

Article 43, which in turn could enhance doctrinal coherence."'*^ Judges should have regard 

to Article 43 in both formulating and applying standards of review in constitutional 

property rights adjudication, since it elaborates on the balance to be struck between the 

State’s regulatory power and individual property rights, and on the values to be secured 

through that balance.

In fact, judges have generally paid scant regard to this valuable guide when 

reviewing restrictions on the exercise of property rights. This reading-down of Article 43 

has been facilitated by the application of proportionality and rationality analysis. The 

proportionality and rationality principles have been employed to portray results oriented 

adjudication as objectively determined by some constraining principle. The courts simply 

assert their conclusion that the relevant standard is met without articulating any supporting 

reasoning. Rather than acknowledging the choices that they are required to make in 

constitutional property rights cases, and articulating and defending them through reasoned 

argument, the courts attempt to cast their decisions as the products of the application of 

outcome-determinative standards of review. They treat the proportionality and rationality 

principles as rules that can be recited to justify a conclusion, when in fact they provide

C f supra, at 322.
See eg, the Planning and D evelopm en t B ill case, [2000] 2 IR 321 and G onnan  v M inister f o r  the 

Environm ent (No 2) [2001 ] 2 IR 414.
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analytical frameworks for a balancing exercise that must be carefully carried out by judges. 

The Health Bill case approach may prompt judges to be more explicit in developing their 

understanding of the meaning of key concepts such as “unjust attack”, “the principles of 

social justice” and “the exigencies of the common good”, and in applying those concepts.

The second key difficulty concerns the application of standards of review in 

constitutional property rights adjudication, which is overly weighted in favour of the public 

interest. Because of the vagueness of Article 43’s reference to the “principles of social 

justice” and the “exigencies of the common good,” judges defer substantially to the 

legislature’s assertion of the pubhc interest and then give that assertion great weight in the 

balance against property rights, meaning the objective advanced by the impugned 

restriction receives double-deference. The rationality standard expressly calls for such a 

hands-off approach from the courts, but the proportionality principle does not dictate any 

particular posture to be adopted by judges in its application. Nonetheless, the courts have 

held that the legislature’s understanding of the demands of the common good is generally 

to be respected, and this principle has controlled the stringency with which the 

proportionality principle has been applied. Judicial scrutiny of the impact of restrictions on 

property rights is often cursory, amounting merely to an assertion that the effects on 

individual rights are minimal and proportional to the legislative aim being pursued^*^^ 

Rather than weighing the impact of a restriction on individual rights against its objective to 

determine whether it is justified, judges simply assess whether the means chosen to achieve 

a legislative goal are rationally related to that goal, which in turn depends on the 

characterisation of the objective adopted by the court.

The coherence of Irish constitutional property doctrine could be improved by a 

clearer articulation of the standards of review that are applicable in different cases and by 

greater frankness from judges applying those standards. Rather than using techniques such 

as hypothetical justification and all-encompassing rationality review to defer to the 

legislature’s judgment in the property rights context, judges should express and defend on 

a constitutional basis what they see as an appropriate degree of deference to be afforded to 

the legislature in the context of review of the objective, means and impact of a restriction 

on property rights. Any such deference should not be so extensive as to marginalise all 

consideration of the extent of a restriction’s impact on property rights, because Article 43

D oyle suggests, “[t]here has been an increasing tendency of the courts to assess not the proportionality 
between effects and objectives, but rather the proportionality between the means and the objective.” Doyle, 
note 16, at 152.
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of the Constitution clearly envisages a balance between protection for individual property 

rights and the public interest, not the outright subordination of property rights to all 

collective demands.

The current doctrine does not constrain judges, since there is no coherent body of 

principles concerning the nature of the right to private property, the scope of the State’s 

power to restrict it, or, as discussed in this Chapter, the appropriate means by which courts 

should review the State’s exercise of its power. Rather, the decisions are results driven, but 

with little reasoned argument offered in support of the chosen results. Standards such as 

proportionality and rationality are adopted in an attempt to bring objective structure to the 

analysis of questions such as “unjust attack.” However, their indeterminacy, and the 

inconsistent way in which they are applied, means that they in fact expand rather than 

contract the area of judicial discretion and provide more tools for judges to use to justify 

their ends oriented analysis. As such, they have so far served to obscure the real issues 

being addressed in constitutional property rights adjudication, and to increase the overall 

incoherence of Irish constitutional property doctrine. If such standards are to be retained, 

their respective scope of application must be clearly delineated by the courts, and each part 

of the standard must be meaningfully applied, rather than being overwhelmed by the desire 

of the courts to defer to the legislature when forced to review legislation that involves 

social and economic policy.
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Chapter 8 - Inviolability of the Dwelling

Introduction
The right to exclude others is elevated from being simply one of a number of incidents of 

ownership and is given distinct constitutional protection in Article 40.5 of the Constitution, 

which provides “[t]he dwelling of every citizen is inviolable and shall not be forcibly 

entered save in accordance with law.” The case-law interpreting Article 40.5 showcases the 

core image of property rights held by the courts as legal rights over physical property, with 

home-ownership emerging as the paradigm of private property.' The decisions bring some 

of the theoretical influences operating under the surface of Irish constitutional property 

doctrine to the fore. In particular, individual personality and privacy emerge as property- 

values that have influenced the Irish courts in some cases.

This Chapter explores the judicial interpretation of Article 40.5, in particular 

focusing on the scope and significance of the right, and of the image of property that it 

reflects. Part I outlines how the key elements of Article 40.5 have been construed by the 

courts. They have generally enforced Article 40.5 robustly, particularly in the context of 

criminal procedure. Part II looks at the interaction of Article 40.5 with property rights, 

religious freedom and equality, and the right to life, in order to analyse how it relates to 

legal rights and where it ranks in the hierarchy of rights.^ The case-law demonstrates that 

inviolability of the dwelling is strongly protected even where it conflicts with important 

personal rights, but is engaged only where legal rights of occupation exist.

Part I - The Scope of Article 40.5

Article 40.5 as a Substantive Protection o f the Dwelling
Article 40.5 has been interpreted by the courts as substantively protecting the dwelling 

rather than simply requiring that all entries into dwellings be carried out in accordance with

' As Joseph Singer notes, “[i]n imagining the meaning of property, people call on a particular set o f core 
conceptions, images, examples, and pictures of the social world. Property is about ownership, and the core 
image of ownership is ownership of a home.” Joseph W. Singer, Entitlement: The Paradoxes o f  Property  
(Yale University Press, 2000), at 29.
 ̂ The Irish courts have repeatedly recognised a hierarchy amongst the personal rights protected in the 

Constitution. See eg D PP v Shaw  [1982] IR 1, D  v D PP  [1994] 2 IR 465. Gilligan v Criminal Assets Bureau 
[1998] 3 IR 185, C f the discussion in Gerard Hogan and Gerry Whyte, JM Kelly: The Irish Constitution (4* 
edn, LexisNexis Butterworths, 2004), at 14-15.
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the requirements set out in law. The courts can review the reasonableness of those 

requirements, and of the powers of entry created by law.

This is clear from Ryan v O ’Callaghan, where Barr J relied on the interpretation of 

the words “save in accordance with law” in Article 40.4.1° of the Constitution in 

construing Article 40.5.^ He noted a move by judges away from understanding those words 

as simply meaning, “in accordance with the law as it exists at the time when the particular 

Article is invoked and sought to be applied,” subject to the law not being otherwise 

unconstitutional.'* On that interpretation, Article 40.5 would simply require that all entries 

into dweUings were in accordance with the law currently in force and were not inconsistent 

with any other provision of the Constitution. Barr J instead read Article 40.5 in light of the 

approach adopted by Henchy J in King v Attorney General, where he said “in accordance 

with law” meant “without stooping to methods which ignore the fundamental norms of the 

legal order postulated by the Constitution.”  ̂On that basis, he upheld the procedure for 

obtaining a search warrant from a Peace Commissioner set out in s. 42 of the Larceny Act, 

1916, because it was in the interests of the common good that the police should have 

access to a simple procedure for procuring search warrants and because reasonable cause 

had to be shown.^

The Meaning o f the Key Terms in Article 40.5
Despite its wording. Article 40.5 is not confined to situations where force is employed. As 

Walsh J held in Attorney General v O ’Brien, “ ...the reference to forcible entry is an 

intimation that forcible entry may be permitted by law but that in any event the dwelling of 

every citizen is inviolable save where entry is permitted by law.”’

^ (22 July 1987)(H C).
Ibid, at 4, citing Re A rtic le  26  an d  the O ffences A ga in st the State (Am endm ent) B ill 1940  [1940] IR 470 , at 

482.
 ̂King V A ttorney G enera l [1981] IR 223, at 257, cited in Ryan v O ’C allaghan, 22 July 1987 (H C), at 5.

® 22 July 1987 (HC), at 5. A  sim ilar argument failed in Re A rtic le  26  and the E m ploym ent E quality B ill 1996. 
Section 58 (2)(a) o f the Em ploym ent Equality B ill em powered “designated officers” to enter prem ises at all 
reasonable tim es to obtain inform ation that the Director o f  Equality Investigations or the Labour Court might 
require to exercise their statutory functions. The Suprem e Court held that since forcible entry to a dw elling  
was perm issible only on foot o f  a court-issued search warrant on the basis o f sworn evidence, the pow er did 
not unconstitutionality interfere with the inviolability o f the dw elling. [1997] 2 IR 321, at 384. Sim ilarly in 
D eighan  v H eam e. the p laintiff unsuccessfully  challenged ss. 485 (1) and (2) o f  the Incom e Tax A ct 1967, 
which em powered the Collector General to issue a certificate setting out the extent o f a taxpayer’s default 
that required the County Registrar or Sheriff to lev y  the sum certified by seizing all or any o f the goods, 
animals or other chattels belonging to defaulter. [1990] 1 IR 499 , at 505.
’ [1965] 1 IR 142, at 169. C fT h e  P eop le  (A ttorney G eneral) v H ogan  (1972) 1 Frewen 360, at 362
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“Dwelling” has been given a narrow meaning by the courts. In Attorney General v 

O ’Brien, Walsh J held that several people can share a dwelling for the purposes of Article 

40.5, but that equally one property can comprise a number of distinct “constitutional 

dwellings”. * In DPP v Corrigan, Blayney J interpreted Walsh J’s understanding of Article 

40.5 as meaning “ ..."dwelling" in the section means a house, or part of a house, and that 

this is what is made inviolable by the Constitution. The protection would not extend 

accordingly to a garden surrounding the dwelling, or leading to it.”  ̂More recently, in Sfar 

V Louth County Council, Roderick Murphy J interpreted the word “dwelling” in s. 16 of the 

Control of Dogs Act, 1986, in light of the constitutional protection of the dwelling in 

Article 40.5 and held it did not extend to outhouses or the curtilage of a dwelling.

The category of people who can claim the protection of Article 40.5 in respect of a 

particular dwelling is limited. The quality and character of a person’s presence is relevant 

to whether it can properly be called their “constitutional dwelling.” For example in DPP v 

Bowes, the Supreme Court held that the trial judge had been entitled to conclude that the 

accused could not claim protection under Article 40.5 in respect of his parents’ home when 

he only stayed there occasionally. A “transient visitor” to a property could not invoke 

Article 40.5 in respect of that property." The accused was not in the position of a family 

member living in the property who could claim it as his “constitutional dwelling” even if 

he had no legal interest in the property.'^

In contrast in DPP v Barnes, Hardiman J held that the protection of the dwelling 

extended to “householders”, a group that he felt encompassed “ ...the owner or lawful 

occupier of every sort of premises from a palace to a shack and regardless of whether he is
13the full owner, a tenant or a licensee or other form of permissive occupant.” Occupation, 

not ownership, determined an individual’s entitlement to invoke Article 40.5. Furthermore, 

Hardiman J held that the guests of such individuals would be able to invoke Article 40.5.

* [1965] 1 IR 142, at 169-170.
’ [1986] 1 IR 2 9 0 , at 296.

Sfar V Louth County C ouncil [2007] lEH C 344. The new Criminal Law (D efence and the D w elling) Bill 
2010 defines dw elling in s. 1 (1) as including: (a) a building or structure (whether temporary or not) which is 
constructed or adapted for use as a dw elling and is being so used, (b) a vehicle or vessel (whether m obile or 
not) which is constructed or adapted for use as a dw elling and is being so used, or (c) a part o f  a dw elling. 
Interestingly, its provisions apply to the curtilage o f a dw elling, as w ell as the dw elling itself.
”  (25 February 2002) (SC) [2002] 2 JIC 2501, at 3. Sim ilarly in The P eop le  (D P P ) v Law less, the Supreme 
Court indicated that in circum stances where a flat was entered on foot o f  a defective warrant, any potential 
breach of constitutional rights under Article 40.5 w ould be a breach o f  the rights o f the tenant o f the flat in 
question and those residing with him, but not o f the applicant, who was sim ply waiting for his brother in the 
flat. (1985) 3 Frewen 30, at 33 (28 N ovem ber 1985) (SC).

[2002] 2 JIC 2501, at 3.
'^[2007] 3 IR 130, at 145.
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Householders could bring individuals into their homes and thereby within the ambit of 

Article 40.5, demonstrating an understanding of the home as a protected sphere that is both 

private and social in nature.

In Simple Imports Ltd  v The Revenue Commissioners, Keane J in the Supreme 

Court held that the protection against unjustified searches and seizures contained within 

Article 40.5 was not limited to the dwelling, but rather extended to all of a person’s private 

property.'"* Lawful authority is required for searches and seizures of private property in all 

its forms. However, it remains to be seen whether this principle will be applied as strongly 

to forms of private property other than dwellings.'^

Strict Construction o f Powers o f Entry
Powers of entry are strictly construed by the courts. In DPP  v Dunne, Carney J stressed the 

unequivocal nature of the protection set out in Article 40.5.'^ The case concerned a warrant 

issued under s. 26(1) of the Misuse of Drugs Act, 1977 (as amended), which had an error 

in it that the prosecution contended was a mere inadvertent slip. Carney J disagreed, saying 

“ [t]he constitutional protection given in Article 40, s. 5 of the Constitution in relation to the 

dwellinghouse is one of the most important, clear and unqualified protections given by the 

Constitution to the citizen.” *’ A warrant setting it aside had to be “ ...in  clear, complete, 

accurate and unambiguous terms.” '*

Balanced against this strict construction is the fact that in certain circumstances the 

courts will assume, absent evidence to the contrary, that owners consent to the entry of 

gardai onto their property for investigative and law-enforcement purposes, on the basis that

“* [2000] 2 IR 243, at 250.
In The P eo p le  (D P P ) v F agan  [1994] 3 IR 265 , the Supreme Court accepted that the gardai have a 

com m on law  power to require cars to stop for random spot checks for drink driving, although it is not clear 
whether the Court envisaged that pow er extending to searches o f  cars. O ’Flaherty J referred to the police as 
having the pow er “ ...to  check all motor vehicles in the perform ance o f their duty to detect or prevent crim e”, 
which could conceivably cover searches. Ib id  at 273.

[1994] 2 IR 537. C fD P P  v Gajfney  [1987] I IR 173, O 'M ahony  v Shields 22  February 1988 (H C), Byrne  v 
G rey  [1988] 1 IR 3 \ ,D P P  v M cC reesh  [1992] 2 IR 239.

[1994] 2 IR 537, at 540. This statement was approved by Hardiman J in The P eop le  (D P P ) v E dgew orth  
[2001] 2 IR 131, at 135, and by Carney J in Freem an  v D P P  [1996] 3 IR 565, at 576. Sim ilarly in Sim ple  
Im ports L td  v The Revenue C om m issioners, Keane J stressed the lim ited nature o f entry, search, and seizure 
powers. [2000] 2 IR 243, at 250. He cited with approval the v iew  o f  Lord Camden CJ in Entick v C arrington  
that “[o]ur law holds the property o f every man so sacred, that no man can set his foot upon his neighbour’s 
close without his leave; if  he does he is a trespasser, though he does no dam age at all; if  he w ill tread upon 
his neighbour’s ground, he must justify  it by law .” [1765] 2 W ils 275, at 291. C fD P P  v M cG oldrick  [2005] 3 
IR 123, at 133.

[1994] 2 IR 537, at 540.
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ownership entails duties such as assisting the pohce.*^ Despite the statement in Corrigan 

that the driveway o f a house does not form part o f the dwelhng for the purposes of Article 

40.5, the courts appear in practice to extend Article 40.5 to the driveway, as they have held 

that if an owner opposes the presence o f gardai' in his driveway, the gardai become
■nA

trespassers absent specific statutory authority for their entry. For example, in DPP  v 

Molloy, the Supreme Court said there could be implied consent for the gardai to come onto 

a person’s own driveway to see to the enforcement o f the law in circumstances where the 

individual had been pursued there by the gardai. However, where a householder revoked 

the implied consent by asking the gardai to leave, any arrest without warrant carried out 

thereafter on private property would be illegal.^'

Part II - The Relationship between Article 40.5 and Other 
Constitutional Rights

The Right to Life
The right to life is protected over the right to private property where conflict arises. For 

example, in D PP  v Delaney, the Supreme Court clearly stated that the right to have life and 

limb safeguarded by the gardai', especially when a person is under attack, trumps the 

inviolability o f a dwelling.'^ The Court upheld the decision o f the gardai to enter property 

without a warrant on the facts as a justifiable implementation of the constitutional duty on 

the State to protect citizens’ lives. In contrast, in D PP  v Barnes, the right to life was only 

weakly protected where it conflicted with the inviolability o f the dwelling.^'* The defendant

See eg M inister fo r  Justice v Wang Zhu Jie, [1991] ILRM 823, at 827, DPP (Dooley) v Lynch, [1998] 4 IR 
437, at 440-441, DPP  v Forbes [1994] 2 IR 542.

Under s. 39 of the Road Traffic Act, 1994, the gardai have the pow er to enter property without a warrant 
where an opinion has been formed before entry that the offence of driving a mechanically propelled vehicle 
in a public place while under the influence of an intoxicant to such an extent as to be incapable o f having 
proper control o f the vehicle had been com m itted and the sole purpose of entering onto the private property is 
to arrest a person in connection therewith. They can also enter private property without a warrant in pursuit 
of a suspect seen at the scene of an accident where som.eone was injured. The cases concerning implied 
consent involved situations where gardai entered private prem ises w ithout a warrant and without a formed 
suspicion that an offence had been committed.

[2004] 3 IR 321. C f O 'Sullivan v D PP  [2007] lEHC 248.
[1997] 3 IR 453, at 460.
Ibid, at 459. In that case, gardai cam e upon a gang of hostile and armed individuals outside a flat that 

contained another group o f armed individuals. Believing there were women and children in the property, the 
gardai entered the prem ises without a warrant. In contrast in DPP  v Shaw  [1982] 1 IR 1, where the conflict 
was betw een the right to life and the right to liberty, the Supreme Court did not use “constitutional duty” 
language to avoid finding an interference. It held that there was an interference with the right to liberty where 
someone was detained illegally in an attempt to secure the right to life o f another individual, but that the 
interference was justified in order to protect the more im portant right.

[2007] 3 IR 130.
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was convicted of murder in the course of an admitted burglary of the deceased’s house, 

despite having argued that he acted in self-defence. In the course of its decision rejecting 

his application for leave to appeal, the Court of Criminal Appeal set out the powers of a 

householder faced with a burglar in his home in light of the constitutional protection of the 

dwelling in Article 40.5.

Hardiman J held that it was clear from the evidence that the two defendants forcibly 

entered the deceased’s property in order to steal from it, and in so doing, not only 

committed a crime but also violated the deceased’s constitutional rights under Article 

40.5.^^ He drew intuitively on historical and cultural understandings of the important social 

function of the home, and particularly on the common law’s protection of the home, in 

order to stress the level of respect owed to Article 40.5:

This is a modern Irish formulation of a principle deeply felt throughout 
historical time and in every area to which the common law has penetrated.
This is that a person’s dwellinghouse is far more than bricks and mortar; 
it is the home of a person and his or her family, dependents or guests (if 
any) and is entitled to a very high degree of protection at law for this 
reason. Most of the cases on the topic relate to the restrictions which this 
puts on the State itself (most obviously the police force) in entering a 
person’s home. But the home is, of course, also entitled to protection 
from criminals. This form of protection, indeed, was to the forefront of 
the concern of the law makers in the early days of the common law.^®

Hardiman J held that insofar as the common law allowed a householder to kill a 

burglar simply for being a burglar, it could not represent the legal position in Ireland in
27light of the protection of the right to life under Article 40.3.1°. Nonetheless, burglary was 

always an act of aggression, since an invasion of the dwelling violated personal rights and 

could “ ...gravely undermine the wellbeing even of a strong and healthy occupant, and still 

more that of an older or feeble one.” ^̂  It could be more or less patently aggressive
29depending on the circumstances. He concluded that a householder was entitled to use

Ibid, at 144.
Ibid.
Ibid, at 147.
Ibid. Hardiman J approved D avid Lanham 's description o f  the choice facing a householder w ho is burgled: 

“[t]he householder knows that he must make the choice betw een attempting to arrest or scare o ff the burglar, 
in which case he m ay find h im self (and possibly his fam ily) in serious danger, if  the burglar turns out to be 
violent, and attacking the burglar first without warning and possib ly  by inflicting death thus ensuring the 
safety o f  h im self and his fam ily.” D avid Lanham, “D efence o f Property in the Criminal Law” [1966] Crim. 
LR 368, at 369-370 , quoted by Hardiman J, at 148.

Ibid, at 148.
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retaliatory force to eject or immobilise a burglar in order to protect his own personal rights, 

and those of any family or guests on the property.

Hardiman J justified this conclusion by reference to the constitutional significance 

and sanctity of the dwelling:

The propositions just set out derive from the nature of the dwellinghouse 
itself, and its constitutional standing as a place required by the dignity of 
the human person to be inviolable except in accordance with law.
Though a dwellinghouse is property and often indeed the most valuable 
piece of property an individual citizen possesses, it would be quite wrong 
to equate it with other forms of property such as money or money’s 
worth or other pieces of personal property. Though these may have a 
sentimental as well as a cash value, and may in certain circumstances be 
important or even essential for the individual who owns them, a 
dwellinghouse is at a higher level, legally and constitutionally, than other 
forms of property. The free and secure occupation of it is a value very 
deeply embedded in human kind and this free and secure occupation of a 
dwellinghouse, apart from being a physical necessity, is a necessity for 
the human dignity and development of the individual and the family.^'

He understood the home as an important means, through the institution of private 

ownership, of securing individual dignity. As well as providing a shield against society, the 

home contributed positively to personal development and identity. For him, the 

fundamental social function of the home heightened the egregiousness of any interference 

with its privacy and security, and meant it was entitled to particularly strong protection 

from the courts.

Hardiman J treated property as a differentiated concept, comprising a continuum of 

property interests receiving more or less constitutional protection depending on their 

importance to individual dignity and development. On this view, the strength of an 

individual’s ownership rights depends in part on what they are exercised over. While 

property rights necessarily concern relations between individuals, it matters what those 

relations are about -  property rights protection is, at least in part, object-determined. As

Ibid.
Ibid, at 148-149.
As Margaret-Jane Radin puts it, one’s home “is the scene of one’s history and future, one’s life and 

growth. In other words, one embodies or constitutes oneself there. The home is affirmatively part o f oneself -  
property for personhood -  and not just the agreed-on locale for protection from outside interference.” 
Margaret Jane Radin, Reinterpreting Property (University of Chicago Press, 1993), at 52. Lorna Fox explains 
the dynamic relationship between home and identity as follows: “[o]n the one hand, the property itself -  the 
home -  generates or contributes to the occupier’s social identity, while, on the other hand, the occupier 
invests his self-identity into the house through the process of dwelling.” Lorna Fox, Conceptualising Home: 
Theories, Laws and Policies (Hart, 2007), at 169. C f  H. Dittmar, The Social Psychology o f  Material 
Possessions (Hemel Hempstead, Harvester Wheatsheaf, 1992), at 113.
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Margaret-Jane Radin puts it, “[ejxactly what has been taken, and from whom, matters.”^̂  

Forms o f property are distinguished and ranked along intuitive hnes based on their 

perceived social function, which in turn is influenced by the connections between 

individuals and different kinds o f property that are identifiable from historical and cultural 

understandings o f property, and the common law. Drawing on these ideas in an intuitive 

manner, Hardiman J characterised protection of the dwelling as objectively more important 

than protection of personal property, which in turn could be more important than property 

held simply for its economic value. This approach echoes the “personhood dichotomy” 

developed by Radin, which was discussed in Chapter 1

Hardiman J said the special position o f the home “ ...dates back to time 

immemorial”, and referred approvingly to the classic statement in Sem ayne’s case, “[t]he 

house of everyone is to him as his castle and fortress, as well as for his defence against 

injury and violence for his repose.” On the basis o f “ ...the special status o f the 

dwellinghouse and its importance to the human dignity o f its occupants,” Hardiman J 

concluded that it would be inconsistent with Article 40.5 to require a householder or other 

lawful occupant to retreat from their home when confronted with a burglar.^^ He further 

held that it would be “profoundly unjust” to determine the permissible degree o f force to 

be used by a householder from a wholly objective standard, because of the shock and 

surprise involved in burglary and the likely imbalance in power between the burglar and 

the home-owner.^’ Finally he held, “[cjonsidering the heinous and aggressive nature o f the

”  Radin, ibid, at 154.
“̂ C /C hap ter l , a t  18-22.

[2007] 3 IR 130, at 149, citing Sem ayne’s case (1604) 5 Co Rep 91a. He noted that this case was the origin 
of the “castle doctrine”, which was particularly prom inent in the law of the United States. Ibid. Singer notes, 
“[t]his idea is deeply embedded in our consciousness...” , and says it “ ...suggests an image of the feudal lord 
in his castle, master of all that happens inside.” Joseph W. Singer, “The Ownership Society and Takings of 
Property; Castles, Investments, and Just O bligations” (2006) 30 H arv Envtl L Rev  309, at 314-315. He further 
says, “ [a]ccording to the castle model o f ownership, within the borders of one’s land, the owner is supreme 
and can do whatever he wishes. Outside one’s property, one must obtain the consent o f other owners to enter 
their land and have dealings with them .” Ibid, at 317.

Hardiman J noted “ [i]t is of course comm on experience that there will be occasions when a person might 
well be advised to flee, but that is a m atter for his own discretion and he can never be under a legal obligation 
to do so.” Ibid, at 150.

Ibid, at 151. He said that an occupant may be “ ...ag ing, alone, confronted with numerous and/or much 
younger assailants.” He further stressed the shock suffered by the victim of burglary and concluded that the 
test for reasonable use o f force should have both objective and subjective elements. Ibid. This approach is 
adopted in the Criminal Law (Defence and the Dwelling) Bill 2010, which provides in s. 2 that it is not an 
offence for a homeowner or the lawful occupant o f a dwelling to use justifiable force against someone who 
he or she believes is trespassing on the property to com m it a criminal offence, where the force used is 
reasonable in the circumstances as he or she believes them to be, and where the force is used to protect 
persons in the dwelling, or to protect property, or to prevent the com m ission of a crime or to effect or assist 
in effecting a lawful arrest. The Bill also confirms in s. 3 that there is no obligation on a hom eow ner or 
lawful occupant to retreat, and it extends this protection to the curtilage of the dwelling, as well as the
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crime of burglary in a dwellinghouse,” a burglar could only raise self-defence in 

circumstances where the householder tried to kill him simply for being a burglar. Even 

then, the killing of a householder during a burglary would always be at least manslaughter, 

because the burglar committed the first aggressive act.

The inviolability of the dwelling was very strongly enforced in Barnes. It 

constitutionalised the image of the home as a castle from which the owner is entided to 

exclude all intruders and strongly protected privacy and personal development as values 

secured by private ownership. While Hardiman J notionally prioritised the right to life of a 

burglar over the rights of householders, the entire tenor of the judgment sanctified the 

home and the rights of householders to privacy and security in their homes. Lorna Fox 

argues, “ [i]n many respects, the home interest is anathema to legal discourse: it is 

perceived as being irrational, subjective, intangible, emotional and not subject to legal 

proof.”^̂  Hardiman J bucked that trend by squarely grappling with the significance and 

meaning of the “home interest” protected by Article 40.5, drawing on considerations of 

individual dignity, context stability, and emotional connectedness with one’s home, in 

interpreting the scope of the constitutional protection for the home.

More broadly, Hardiman J identified a hierarchy in importance amongst the types 

of property rights protected by the Constitution, meaning Barnes could mark the first step 

along a road that would have significant implications for constitutional property doctrine, 

particularly if the logic of Hardiman J ’s decision is carried beyond the confines of Article 

40.5 and into judicial analysis of Articles 40.3.2° and 43. While Chapter 4 illustrated how 

the courts have implicitly favoured some forms of property rights over others, prior to 

Barnes no express hierarchy of property rights existed in Irish constitutional property law. 

Judges did not distinguish between property rights on the basis of their personal or fungible 

nature, and the primacy of the home was not explicitly recognised. If future courts follow 

Barnes in developing an overtly differentiated approach to constitutional property rights 

adjudication, the scope of protection afforded to different kinds of property rights may be

dwelling itself. It further reflects Hardiman J’s analysis in that it extends the protection of its provisions to 
those invited onto the property by owners/lawful occupants.
^Ubid, at 153-154.

Fox, note 32, at 249.
However, his analysis emphasised the positive contribution of the home to individual development, 

without attending to its potential negative impacts. As Stephen Schnalby notes, the home can also be the 
locus of destructive oppression and violence, inequality and exclusion, and economic domination, meaning 
the home-values identified by Hardiman J do not always or necessarily flow from the secure possession o f a 
home. Stephen J. Schnalby, “Property and Pragmatism: A Critique of Radin’s Theory of Personhood and 
Property” (1993) 45 Stanford LR 347, at 366-368. C/Joan Williams, “The Rhetoric o f Property (1998) Iowa 
L/? 277, at 341.
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justified by reference to the values secured by such protection, leading to a clearer 

exposition of the conceptual underpinnings of the constitutional protection of private 

ownership.'^’ While such an approach was adopted in Barnes, it remains to be seen whether 

it will have a wider impact on constitutional property doctrine.

Ailbhe O ’Neill argues that regard should be had to the particular position of 

homeowners in the context of compulsory acquisition, saying that in light of Article 40.5, 

“[a] heightened level of scrutiny of the justification for any such acquisition 

is...constitutionally mandated, if not required.”^̂  However, as the discussion of the “public 

purpose” requirement in the previous Chapter illustrates, a strict scrutiny standard alone 

will not guarantee security of possession if very general reasons suffice to justify an 

acquisition. “Strict scrutiny” in the context of compulsory acquisition is already 

notionally required following Crosbie v Custom House Docks Development Authority and 

Clinton v An Bord Pleandla, but it has so far had merely rhetorical significance because of 

the broad interpretation of “public purpose” that has been a d o p t e d . A  “personhood 

dichotomy”, in contrast, would require judges to expressly consider the scope of protection 

that should be afforded to a particular property interest in light of its value to individual 

development. Following this approach, the definition of “public purpose” would not 

determine the scope of security of possession guaranteed to individuals, meaning that a 

“strict scrutiny” requirement might have real traction in constitutional property rights 

adjudication, rather than being nullified at the outset by the general nature of the 

permissible objectives.

Property Rights
McDonagh v Kilkenny County Council demonstrates that the protection afforded to an 

individual by Article 40.5 is limited by the property rights of others.'*^ The applicants were 

members of the Travelling Community who were served with criminal trespass orders 

under s. 19 of the Criminal Justice (Public Order) Act, 1994 (as amended) because they 

had their caravans on council land without permission. The first named applicant was 

charged with an offence under s. 19 (d), for failing to comply with a direction to move off

C/Chapter 1, at 18-22.
Ailbhe O ’Neill, “Property Rights and the Power of Eminent Domain”, in Eoin Carolan and Oran Doyle 

eds, The Irish Constitution: Governance and Values (Thomson Roundhall. 2008) 431, at 435,
C/Chapter 6, at 238-246.
Crosbie v Custom House Docks Development Authority [1996] 2 IR 531, Clinton v An Bord Pleandla 

[2005] lEHC 84 (HC), [2007] 4 IR 701 (SC).
(23 October 2007) (HC).
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land. The applicants sought to have an order of the respondent refusing them 

accommodation quashed, and further relied on Article 40.5 to argue that s. 19 breached 

their fundamental rights, because it did not require any inquiry to be conducted before the 

powers under s. 19 could be exercised against them.

O ’Neill J rejected both of these arguments. In relation to Article 40.5, he held:

Like all human beings the applicants are entitled to the protection of 
Article 40.5 of the Constitution which protects the inviolability of the 
dwelling. However, this protection does not entitle the applicants 
individually or as a family group to invade somebody else’s land and 
establish their dwelling upon it. In other words, the protection given by 
Article 40.5 cannot be used simply to shield against an unlawful 
infringement of someone else’s rights.'*^

O ’Neill J noted that even if the applicants had been entided to some kind of hearing before 

the courts, they could have gained no relief as it was not in dispute that their entry on the 

council’s land was illegal. He held that it was irrelevant that the respondent was the 

housing authority that was statutorily required to make provision for the accommodation of 

Travellers, because people were not entided to occupy local authority land simply because 

they were unhappy with its housing decisions.'^’

Therefore, in circumstances where an individual has no legal right to occupy any 

property. Article 40.5 does not confer a right to occupy land owned by someone else. This 

means that vulnerable groups in society such as squatters and homeless people have no 

right under Article 40.5 to the secure possession of their illegal dwellings. Article 40.5 

protects individuals who acquire a dwelling in ways recognised and enforced either 

through the common law or by statute -  it is not a guarantee of a dwelling per se. The 

application of Article 40.5 depends on the existence of legal rights of some kind 

legitimising the existence of the dwelling in its particular location, meaning that legal rules 

concerning acquisition of ownership or other rights of occupancy of property control the 

scope of Article 40.5.

The recent decision of Peart J in Dublin City Council v Gavin highlights the
48implications of this interpretation of Article 40.5. The council sought an injunction to 

eject from its land a group of Travellers for whom no alternative site was available. There 

was nowhere the group could be within the relevant functional area except as trespassers.

Ibid .
He also held that the applicants could not avail of a defence of necessity. 
[2008] lEHC 444.
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so they relied on the common law defence of necessity to defend their trespass onto the 

council’s land. Peart J rejected this argument, saying its acceptance would lead “ ...to 

social and environmental chaos, and an unrestrainable trampling on the property rights of 

others in the future,” as well as creating a risk of violence and a consequent breakdown in 

social order. He reasoned:

...a  person who through extreme poverty is unable to buy food cannot be 
absolved from a trespass into a shop where his purpose was to obtain 
food for himself and/or his family without paying for it, even though 
such a situation would constitute an emergency or necessity in order to 
protect life. Equally, persons such as the defendants who are homeless in 
the sense of having nowhere to lawfully park their caravans, cannot be 
absolved from trespass where they forcibly enter the lands of another 
without consent."*^

Article 40.5 only protects lawful dwellings, and trespass onto private property is 

illegal regardless of the plight of the trespasser. Property, from this perspective, protects 

the rights of existing owners, rather than securing the material needs of non-owners. This 

means, as demonstrated by McDonagh and Gavin, that some individuals will have no place 

where they can legally be in the world, highlighting the exclusionary effect of enforcing a 

conception of property that does not take account of the needs of non-owners to material 

security and shelter. This consequence of the enforcement of property rights was frankly 

acknowledged by Peart J in Gavin. Despite rejecting the necessity defence, he refused to 

grant the injunction sought by the council because if the Travellers were ejected from their 

current location, they would have to trespass on some other land, either belonging to the 

council or to another private in d iv id u a l.T h u s  Article 40.5 has been interpreted as a 

“special-right” accruing only upon the occurrence of certain contingent events (the 

acquisition of a dwelling in accordance with law), not a “general-right” afforded to all 

individuals. Consequently, unlawful occupants lack the rights necessary to engage 

Article 40.5 and cannot enjoy the many benefits of secure possession of a home that were 

identified by Hardiman J in Barnes. On this interpretation of Article 40.5, the contribution 

it makes to privacy and personal development is only available to those able to acquire

Ibid.
A sim ilar view  was taken by the Supreme Court in the earlier case o f M cD on ald  v Feely, where it indicated 

that it was inappropriate for a local authority, in light o f its housing obligations, to evict travellers without 
providing an offer o f alternative accom m odation. (23 April 1980) (SC).

Jeremy Waldron defines a “special” , as opposed to a “general” , right as “a right which a person is 
conceived to have by virtue o f the occurrence o f som e contingent event or transaction.” Jerem y W aldron, The 
R ight to P riva te  P roperty  (O UP, 1988), at 112.
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legal rights of ownership. This interpretation of Article 40.5 sits uneasily alongside the 

commitment in Article 43 to regulating the exercise of property rights in accordance with 

social justice.

O’Briain P noted in the Circuit Court in Listowel UDC v McDonagh, “[t]he 

appellants are itinerant folk -  a class amongst the least privileged in our society -  and it is 

persons such as they who are particularly dependent on the Courts of Justice for the 

securing to them of their fundamental rights to life, person and property.” These 

comments are echoed in the decision of the Court in the Health Bill case that the property 

rights of vulnerable individuals should receive particularly strong protection. They 

highlight a tension between the interpretation of Article 40.5 adopted in McDonagh and 

Gavin on the one hand, and the values delimiting the institution of private ownership in 

Article 43 on the other. The vulnerability of a social group that resorts to trespass to obtain 

shelter would appear to bring them within the special-protection category identified by the 

Supreme Court. However, the interpretation of Article 40.5 adopted in McDonagh and 

Gavin would deny them any constitutional protection for the secure occupation of their 

homes, because they lack any legally recognised rights.

An alternative interpretation is possible, since the constitutional meaning of 

property need not necessarily cleave as closely to its private law definition as was required 

in McDonagh and Gavin. The rights of vulnerable groups such as Travellers to protection 

of their dwellings, where those dwellings are not legal under common law or statutory 

principles, could be afforded constitutional protection through an expansive interpretation 

of the meaning of property rights under the Constitution.^'* Endowed with their own 

constitutional property rights, unlawful occupants could then engage in a debate within the 

institution of property, requiring the courts to reconcile the competition between their 

constitutional property rights and those of the dispossessed owners. In order to do so, the 

courts would have to balance the liberal and communitarian values of Article 43. From this 

perspective, it is clear that McDonagh and Gavin turn on an unarticulated conception of 

property, which in light of Article 43.2’s reference to social justice and its interpretation in 

the Health Bill case, is not self-evidently the conception of property protected by the 

Constitution.

“ (1971) 105 ILTR 99, at 100.
”  [2005] 1 IR 105.

A s Singer aptly asks, “[i]f property is about protecting reasonable expectations, w hy assum e that the only  
expectations that are reasonable are those based on formal title?” Singer, note 1, at 113.
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Equality and Religious Freedom
In Schlegel v Corcoran, while neither the property rights guarantees nor Article 40.5 were 

specifically invoked, Gavan Duffy J gave very strong protection to the right to exclude 

others as an incident of ownership when it came into conflict with rights of equality and 

religious freedom.^^ The plaintiff withheld her consent to the assignment of the tenancy of 

one of the rooms in her house to a Jewish person, on the basis that she objected to living in 

the same house as a Jewish person. Gavan Duffy J held that this could not be regarded as 

an unreasonable withholding of consent that would be illegal under the terms of s. 56(2) of 

the Landlord and Tenant Act 1931.

He held that her objection stemmed from “a genuine and deep-rooted feeling”, and 

could not be called irrelevant, because it concerned “the person and personality of the 

tenant.”^̂  While the law required landlords to act reasonably, it also provided them with 

reasonable protection against objectionable new tenants. In the p lain tiffs case, the level of 

contact she would have with the tenant (who would occupy the ground floor of the house, 

and so share the entry and lavatory with her), could be close enough to affect her 

enjoyment of the house.^’ The plaintiff was held to be entitled to substantial freedom in 

respect of something as personal as sharing her home with another person, provided the 

basis for objection was not entirely nonsensical.^^ Gavan Duffy J said that the court had to 

consider if forcing her to accept the tenant would “ ...am ount to a denial of the reasonable 

autonomy which a citizen may naturally claim in and over her own residence, even after 

letting some of its room s...,” and on that basis concluded that the refusal of consent was 

reasonable.^^ Consequently, Schlegel elevated the right to control access to one’s dwelling 

over the rights to equality and freedom of religion, and has been widely criticised on that 

basis.®® While it did not afford owners absolute autonomy, it provided that all but irrational 

objections would be protected by the courts. The fact that the home in question was being 

used for commercial purposes as well as for personal purposes did not weaken the strength 

with which inviolability was protected.

[1942] 1 IR 19. C /Ruth Cannon, “The Bigoted Landlord: A Re-Examination of Schlegel v Corcoran and 
G ross” (2005) \ 2 D U U  248.
‘̂ [1942] 1 IR 19, at 24.

Gavan Duffy J emphasised the importance of such enjoyment, saying “[a]menities are the salt of life, and, 
though they defy definition, they may fairly be taken to comprise all the factors that go to make one’s home a 
happy and pleasant refuge.” Ibid, at 26.
^^Ibid.
”  Ibid, at 27.

See eg Gerard Hogan and Gerry Whyte, Kelly: The Irish Constitution, (LexisNexis 2004), at 2059, and 
James Casey, Constitutional Law in Ireland (Round Hall Sweet & Maxwell, 2000), at 701.
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The decision illustrates the difficulty with the privacy securing function of Article 

40.5, and indeed of property rights in general. It presupposes a degree of isolation from 

social life that is in tension with the communitarian requirement in Article 43 that the 

exercise of property rights be regulated in accordance with “the principles of social justice,” 

which indicates that social norms are capable of impacting on private ownership. In this 

respect, Schlegel reflects a liberal understanding of property as a matter falling within the 

private rather than the public sphere. Striking the balance between the individual 

autonomy that private possession of the home brings on the one hand, and social norms 

such as equality on the other, requires frank judicial engagement with the competing liberal 

and communitarian values at stake in interpreting the scope and meaning of institution of 

private ownership. Social values such as equality are given a place within constitutional 

property law by Article 43.2, and the challenge for judges is to strike the appropriate 

balance in constructing a constitutional conception of property. Schlegel focused on the 

individualistic values secured by private ownership to the exclusion of any consideration of 

communitarian values that might by undermined by giving constitutional protection to the 

p lain tiffs actions. At the very least, Gavan Duffy J should have engaged with the fact that 

while an individual’s autonomy and privacy interests may warrant judicial intervention to 

protect the private enjoyment of the home, where those interests have been consciously 

limited by an individual choosing to open up their home to outsiders, it is appropriate for 

public-regarding norms such as equality to be weighed in the balance.

Conclusions
Inviolability of the dwelling is strongly protected by Article 40.5 of the Constitution as it 

has been interpreted by the courts. The decisions emphasise the particular importance of 

the home in the spectrum of interests protected by property rights, indicating that privacy

M ichael Robertson notes, “ [b]ecause private property is categorised by them as belonging in the realm  
where freed o m  is safeguarded, liberals find it hard to fully  absorb the w ay property can give owners great 
pow er to restrict the freedom  o f o thers...B ecause property is categorised by them as belonging in the p riva te  
zone, they find it hard to acknow ledge the large range o f w ays in which it has a public dim ension.” M ichael 
Robertson, “Liberal, Dem ocratic, and Socialist Approaches to the Public D im ensions o f  Private Property”, in 
Janet M cLean ed, P roperty  and the Constitution  (Hart, 1999) 239, at 242.

A s Singer notes, “[t]he tension is not betw een property rights and equality rights; the tension is within our 
idea o f  property itse lf.” Singer, note 1, at 44.

C f  Singer, ibid. S. 6 o f  the Equal Status A ct 2000  precludes racial and religious discrim ination in the 
provision o f  accom m odation, the disposition o f  estates or interests in prem ises, and the termination of  
tenancies or other interests in land. Interestingly, s. 6 (2) (d) provides an exception which would have 
protected Mrs Schlegel had her case arisen post-2002. The prohibition on discrim ination is excluded where 
the person providing the accom m odation or d isposing o f the interest, or a near relative, intends to continue to 
reside in part o f  the prem ises, or to take up residence therein, and the prem ises in question are small.
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and individual personality and development are among the values promoted by the 

protection of property rights. By protecting the right to exclude others, the Constitution 

guarantees individuals a space that is insulated insofar as is practicable from the demands 

of social life. The home is clearly conceived of as more than an economic asset -  it is a 

discrete social sphere where an individual is presumptively entitled to conduct his life free 

from government intrusion, and to extend that protection to co-habitants and visitors. 

Secure possession of that sphere is regarded as more important to the individual than other 

property relations. However, the strength with which the courts have enforced Article 40.5 

is undoubtedly a facet of their robust protection of procedural rights in criminal law, 

meaning their activist approach does not necessarily reflect strong judicial support for the 

privacy-promoting function of private property rights in other contexts.^'*

It is clear that the protection of the home afforded by Article 40.5 does not give an 

individual a right to a home, or a right to establish a home in a way that is contrary to 

principles of common law or statute. Therefore, the values of home-ownership are not 

secured to all individuals, but rather only to those who happen to become owners or 

occupants in accordance with law. The exclusionary nature of property thus construed was 

cast into sharp relief by McDonagh and Gavin. The weak protection afforded to the home 

interests of trespassers in those cases contrasted sharply with the trenchant defence of the 

rights of householders in Barnes, confirming that private law entitlements are closer to the 

courts’ core image of property than other claims in respect of property.

Finally, the case-law surrounding the home affirms what was already evident in 

Chapter 4 -  private property rights can encompass a wide variety of different interests of 

varying importance to the values that are intended to be promoted by the protection of 

private ownership.^^ This influences the degree to which judges defend those interests 

against restriction in the public interest. Some forms of property, such as the home, are 

regarded as more important than others, meaning that a hierarchy of property rights exists. 

There are conflicts to be resolved that are rooted within the constitutional understanding of 

property, as well as conflicts between property rights and competing rights or collective 

interests. Barnes brought those tensions to the surface. It remains to be seen whether that 

approach will influence the doctrinal development of Articles 40.3.2° and 43.

C f  Oran Doyle, Constitutional Law: Text, Cases and M aterials (Clarus Press, 2008), at 17.
As Gregory A lexander says, “ IjJust as there are multiple potential purposes that the general institution of 

property may serve, so there are different functions associated with different types o f particular property 
interests.” Gregory S. Alexander, The Global D ebate Over Constitutional Property -  Lessons fo r  American  
Takings Jurisprudence (U niversity of Chicago Press, 2006), at 102.
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Chapter 9 - The Tension between Liberal and Communitarian 

Values in the Irish Constitutional Protection of Property Rights

Introduction
This concluding Chapter explores the deep tension between liberal and communitarian 

ideas in Irish constitutional property doctrine, and the incoherence that has resulted from 

the failure of the courts to develop a clear conception of either of these elements of the 

Constitution’s treatment of private ownership. AJ van der Walt contrasts the liberal and 

communitarian perspectives on individual property rights as follows:

In the liberal world view, others are experienced as a threat and property 
is a means through which an exclusive sphere of individual autonomy 
can be secured to protect us against that threat; consequently, the 
constitutional guarantee of private property is regarded as a securely 
enclosed personal space within which the autonomous individual can 
unfold her personhood through the use and enjoyment of property. 
According to communitarians, on the other hand, property is a social 
right (and a social artefact), founded on social structures and social 
values like interconnectedness, responsibility, compassion and mutual 
support; its use should therefore acknowledge the social origins and 
limits of property and, where suitable, also serve social purposes, 
including caring for the weak and the underprivileged.’

Despite the fact that it is expressly raised by the text of Article 43, the tension between 

these two outlooks has not been squarely addressed, let alone resolved, by the Irish courts. 

Rather, judges draw on the two traditions in an intuitive, ad hoc, manner.^ The rhetoric of 

property in the Irish constitutional context is buried deep below the surface of the decisions, 

and is variable rather than stable. Judges select the images and ideas that best support their 

intuitive view of the fair balance between individual and collective interests in a particular 

case and determine the scope of protection afforded to property rights on that basis. They

' AJ van der W alt, “The Protection o f  Private Property under the Irish Constitution”, in Eoin Carolan and 
Oran D oyle  eds, The Irish C onstitution: G overnance a n d  Values (Thom son Round Hall, 2008) 398, at 400- 
401. A s Phillip Selzn ick  puts it, “a communitarian morality looks to the enhancem ent o f  personal and social 
responsibility; exhibits a preference for cooperation and reconciliation in all spheres o f  life , including  
econom ic life; affirms the interdependence o f belonging and freedom; and values the particularity and 
diversity o f  human ex isten ce.” Phillip Selznick, “The Communitarian Persuasion” in E m ilios A. 
Christodoulidis ed, Com m unitariansim  an d  C itizenship  (A shgate, 1998) 15, at 16.
 ̂ A s Joan W illiam s notes, “ ...ju dges, com m entators, and the general public often m ix intuitive im agery with 

im agery that conflicts with it, or com bine tw o rhetorics to form new  m ixtures, or, occasionally , new  
com pounds that achieve a stable presence in the rhetoric o f  property.” Joan W illiam s, “The Rhetoric o f 
Property” (1998) 83 Iow a L R ev 111, at 280.

356



have not developed an explicit conception of property, meaning the presumptive 

entitlements of owners are unclear.

However, there are discernible theoretical preferences in the doctrine. The first part 

of this Chapter identifies a weak liberal understanding of property that, while largely 

unarticulated and inconsistently applied, is the orientation towards private property that 

most often animates the doctrine. It addresses the adversarial structure of Irish 

constitutional property doctrine and its overall incoherence, and highlights some examples 

of its liberal leaning. The pattern of decisions demonstrates that an intuitive, overlapping 

liberal image of both the purpose and meaning of the right to private ownership of property 

underlies Irish constitutional property doctrine, but is weakened by communitarian 

considerations. Secondly, the incomplete realisation of liberal property-values in the 

judicial enforcement of constitutional property rights is considered. Finally, the 

communitarian perspective is addressed through analysis of the existing doctrinal influence 

of social justice and suggestions for its future development.

Part I - The Weak Liberal Understanding of Property

The Absence o f a Coherent Conception o f  Property
Article 43 does not set up a tension between a right with a clearly defined meaning on the 

one hand, and the public interest on the other hand. The text of the Constitution says little 

about the content of the right to private ownership itself, beyond indicating that it includes 

rights of transfer, bequest and inheritance. Consequently, the constitutional meaning of
•5

private property rights has to be interpreted by judges. In doing so, they have failed to 

develop a coherent conception of property. Article 43.1 is assumed to enshrine a liberal 

conception of ownership, while Article 43.2 pulls judges very strongly in a conflicting 

communitarian direction. The courts have not formulated any theory for working out this 

deep tension in the Constitution’s protection of private property rights, but rather have 

inconsistently employed a variety of malleable factors and distinctions to rationalise their 

judgments. Consequently, layers of indeterminacy have built up within the doctrine, since 

both the constitutional basis for particular decisions and their implications for future 

decisions are often unclear.

 ̂ A s Joseph Singer puts it, “ [pjroperty is not just som ething w e protect or invade, recognize or reject; it is 
som ething we co llectively  construct.” Joseph S. Singer, Entitlem ent: The P aradoxes o f  P roperty, (Yale 
University Press, 2000), at 215.
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Underkuffler identifies four dimensions within a conception of property: theory, 

space, stringency and t im e /  The theoretical dimension refers to the conception of the 

rights that are held to flow from ownership. The dimension of space concerns the spatial 

reach of the rights identified in the theoretical dimension (ie what they can be asserted 

over), while stringency addresses the degree to which those rights are protected.^ Finally, 

time asks whether the rights in question are fixed or can change over time. None of these 

dimensions is clear in Irish constitutional property doctrine.

First, as was demonstrated in Chapter 4, the meaning of the “bundle of rights” held 

by an owner is not defined, meaning the basehne content of the right to private property is 

not determined. In addition, the space covered by property rights is not evident -  it is not 

clear what kinds of things, resources or interests can be owned. Second, as discussed in 

Chapters 5 and 6, the constitutional test for a permissible restriction on property rights 

turns on the concept of “unjust attack.” Judges must determine the overall fairness of a 

restriction on the exercise of property rights to decide if it is constitutional. They have not 

responded to that call by developing clear criteria for a “just attack.” The attempts made by 

judges to systematise their analysis, such as the adoption of the proportionality principle, 

have tended to obscure the core question of fairness required to be addressed rather than 

clarifying the factors relevant to that assessment. Consequently, the stringency with which 

property rights are protected under the Constitution is unclear. Finally, neither the moment 

at which property rights are defined, nor the mutability of any such definition, is apparent 

from the text of the Constitution or its doctrinal development.

Therefore, in every important dimension, the Irish constitutional conception of 

property lacks clarity and coherence, meaning that the circumstances in which owners can 

be deprived of private property, or restricted in exercising their rights over it, are largely 

unknown and unpredictable. Judges have ruled on the basis that the Constitution protects 

their assumed and variable understandings of property, without grounding those 

assumptions in the Constitution. If constitutional property doctrine, as it has been 

developed by the courts, does not set and justify the dimensions of the protection of private 

ownership by articulating a clear conception of property, then the choices and priorities 

made by judges between public and private interests in constitutional property rights 

adjudication are obscured. As Underkuffler notes.

“* Laura S. Underkuffler, The Idea o f  Property: its Meaning and Power  (OUP, 2003), at 19-30.
 ̂Underkuffler notes that stringency of protection can vary between different kinds or theories o f rights, and 

between different kinds o f things. Ibid, at 26-27.
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[o]ur choice of a conception of property is not, in short, a simply 
‘descriptive’ or ‘neutral’ one. We determine -  through our choice of a 
conception of property -  what is assumed and what is not, what is 
‘radical’ and what is not, and what is presumptively legitimate and what 
is not, what is ‘owed’ (as a normative matter) to the individual and what 
is not. ^

The doctrine considered in this Thesis is largely results driven, with the outcome of 

any given case reflecting the judge’s view of the appropriate balance between collective 

and private claims on the facts presented, which generally favours the public interest over 

individual property rights. Theories of the meaning and value of private ownership feed in 

a varyingly unconscious, semi-articulate, or explicit manner into that assessment. They 

usually emerge expressly in decisions where they support the result that appears fair to the 

court.  ̂ The central question of “unjust attack” is obscured by the maze of distinctions 

employed by judges to rationalise their decisions that are not justified with reference to the 

Constitution and are inconsistently applied. Neither the fact that judges are assessing the 

constitutionality of legislative decisions that impact on the distribution of resources within 

the community, nor the factors that guide them in undertaking such assessment, are 

squarely addressed or justified. Nonetheless, a partial liberal leaning can be identified in 

the structure of Irish constitutional property doctrine, and in the pattern of the courts’ 

decisions and in the values they appear to advance, which assists in explaining the nature 

of the Constitution’s protection for private property rights.

The Liberal Structure of Constitutional Property Doctrine
Irish constitutional property doctrine has an adversarial structure that pits ownership rights

against the common good, rather than shaping the meaning of ownership by reference to
o

the common good. As such, it reflects a liberal understanding of property. Under the 

surface of the decisions is a partial liberal theory of property that is both qualified by and 

opposed to the communitarian considerations evoked by the reference in Article 43.2 to 

“the principles of social justice” and “the exigencies of the common good”. As van der 

Walt suggests, “ [b]y adopting a mix of “liberal and communitarian elements”, the Irish

 ̂Ibid, at 61.
’ A s Alexander notes, “ [h]ow one defines the core o f  property depends on what values one thinks property 
serves.” Gregory S. Alexander, “The C om plex Core o f  Property” (2009) 94  C ornell L R ev  1063, at 1066.
* A s van der Walt notes, “ [a]ccording to libertarian and even classic liberal perceptions, property is a 
basically unrestricted right that can accom m odate restrictions -  by w ay o f exception -  when the need or a 
restrictive measure is justified by a clear, immediate or overriding public interest (including the need to 
protect the rights o f others.)” AJ van der Walt, P roperty  in the M argins  (Hart, 2009), at 15.
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Constitution paradoxically positions itself squarely within both traditions.”  ̂ This 

combination of influences is clearly evident in the text of Article 43. The meaning of 

private ownership is presupposed in Article 43.1 as “natural” and obvious.''^ The right to 

private ownership of external goods is “recognised”, not defined, while Article 43.2 

controls the exercise of that pre-determined right. The image is of a fixed understanding of 

ownership opposed by distinct “principles of social justice.”

Laura Underkuffler describes this type of understanding as the “common 

conception of property”, according to which “[pjroperty is asserted, as an entity, against 

collective power. Collective forces, under this conception, are clearly external to the 

protection that property, as an entity, affords.” "  The rights flowing from ownership are 

absolutely protected and are fixed in time.'^ They can only be overridden by compelling 

public interests.’  ̂The structure and language of Article 43 reflect this model of property. 

This is in line with Catholic teaching on private property at the time the Constitution was 

adopted, which characterised private ownership as a natural right justified by the liberal 

property theories of Locke and Hegel, but qualified by social justice considerations, or as it 

was put in Quadragesima Anno, by property’s “social aspect” . The structure of Catholic 

teaching in turn was affected by the Church’s desire to distance itself from Communism, 

and by a broader move in Catholic thinking towards conceiving of the attainment of social 

justice as the responsibility of the State, not individuals. The earlier approach of St Thomas 

Aquinas, who subjected the very meaning of private ownership to the public interest by 

recognising obligations on the part of owners to make their property available to needy 

individuals, was replaced with a framework of strong rights counterpoised against a strong 

regulatory State.'"*

The oppositional nature of Article 43 both rationalises, and is itself reinforced by, 

the tendency of the Irish courts to focus almost exclusively on analysing the 

constitutionality of restrictions on property rights, instead of on developing the meaning of 

property itself.'^ They do this by employing standards of review such as proportionality 

and rationality to balance private property rights against collective interests.'^

 ̂Van der W alt, note 1, at 401.
Van der W alt cites Article 43.1 as an exam ple o f a provision wherein “ownership is seen as a natural or 

rational phenom enon and not as a social or political construct.” Van der W alt, note 8, at 40.
' ’ Underkuffler, note 4, at 40.

Ibid, at 40-41.
Ibid, at 45.
C /C hapter 2, at 69-95.
Van der Walt has identified “ ...th e  alm ost com plete lack o f  concern about the m eaning or scope o f  the 

term ‘property’,” as an interesting feature o f Irish constitutional property doctrine, which he suggests m ay be
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Liberal Features o f Irish Constitutional Property Doctrine
The incidents of ownership recognised by the Irish courts, as well as the kinds of rights

identified as property rights, reflect a liberal conception of property. However, the liberal 

format of Article 43 does not seal the meaning of property against all influence from “the 

principles of social justice.” Rather, communitarian considerations at times shape the 

constitutional understanding of the right to property as well as justifying restrictions, 

indicating that the liberal understanding of property reflected in the doctrine is partial in 

nature. The judicial rejection of “conceptual severance” illustrates this point.

The conception of ownership that animates the decisions interpreting the property 

rights provisions of the Constitution is liberal in nature, embracing the three key liberal 

incidents of ownership, namely the exclusive rights to possession, use, and disposition of 

private property.'^ The courts have recognised that these rights are in the “bundle of rights” 

protected by Article 43.1, and they adjudicate on the basis that this liberal conception of 

property is enshrined in Article 43.'*

In addition, the kinds of interests that have been recognised by the Irish courts as 

property rights reflect a liberal orientation. Lockean ideas of private property as a reward 

for individual effort have influenced the meaning given to property rights in the 

Constitution, albeit inconsistendy and partially.'^ Valuable interests attaching to land or 

stemming from individual labour or effort have been readily afforded constitutional 

protection. In contrast, the courts have been reluctant to recognise regulatory interests as 

property rights on the basis that the value of those rights is not created or contributed to by 

the holder. Rights recognised as property rights under the common law or in statute are

“ ...a  reflection o f the fact that the Irish courts place heavy em phasis on the legitim acy and justice o f  every  
particular limitation o f  property rights, which means that it is less important to decide whether a particular 
right is property than to decide whether a specific limitation o f  that right is justified .” AJ van der Walt, 
C onstitu tional P roperty  C lauses: A C om parative  A nalysis  (Juta, 1999), at 231.

Gregory Alexander categorises this approach as “lim itational” , saying “[t]he court focuses on whether the 
limitation that the State has im posed on the property interest is constitutionally justified. U sually  this analysis 
is im plem ented through a multistep proportionality principle, which som ewhat resem bles a balancing 
approach.” Gregory S. Alexander, The G lobal D eba te  O ver C onstitu tional P roperty  -  L essons f o r  A m erican  
Takings Jurisprudence  (U niversity o f  Chicago Press, 2006), at 122. C /th e  discussion o f  standards o f review  
in Chapter 7.
”  Margaret-Jane Radin notes, “[t]he classical liberal conception o f property em braces a number o f  broad 
aspects or indicia, often condensed to three: the exclusive rights to possession , use and disposition.” 
R ein terpreting P roperty  (U niversity o f  Chicago Press, 1993), at 120. C /R ichard  Epstein, Takings: P riva te  
P roperty  and the P o w er o f  Em inent D om ain  (Harvard University Press, 1985), at 304.

See F itzpatrick  v The Crim inal A sse ts  Bureau  [2000] 1 IR 217, at 234 (disposition and use), A shbourne  
H oldings v An B ord P leandla  [2003] 2 IR 114, at 128 (exclusion).
”  C /C hapter l , a t  34-35.
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much more likely to be protected under the Constitution.^^ The gravitational pull of those

rights reflects the common law legal culture onto which the Constitution was superimposed
21and with which it interacts. The “core image” of property as rights over real and personal 

property recognised by law as a reward for productive activity has yet to be expressly 

acknowledged by the courts, but its influence is clearly identifiable in the case-law.

Despite the liberal structure of Article 43, communitarian considerations have 

influenced the conception of property underlying in Irish constitutional property doctrine, 

rather than simply justifying restrictions on the exercise of property rights. They have 

weakened the strength of the liberal conception of property that animates the doctrine. This 

is illustrated by the fact that the courts have not generally applied a theory of “conceptual 

severance”, according to which all the liberal incidents of ownership receive discrete 

constitutional protection. Margaret-Jane Radin explains that where a “conceptual 

severance” approach is adopted, “[ejvery curtailment of any of the liberal indicia of 

property, every regulation of any portion of an owner’s ‘bundle of sticks’, is a taking of the 

whole of that particular portion considered sepa ra t e l y . Kenny  J in The Central Dublin 

Development Association v Attorney General clearly directed judges to look at the impact 

of a restrictive or expropriatory measure on an individual’s bundle of rights as a whole?'^ 

Rather than every interference with an individual incident of ownership giving rise to a 

claim for compensation, Kenny J held that an interference with some of the “sticks” in the 

“bundle of rights”, falling short of outright appropriation of all of the “sticks”, could 

require compensation only where that interference would otherwise be “unjust.” 

Therefore, the key issue is the effect of a restriction on the collection o f rights entailed by 

ownership, rather than its effect on an individual incident of ownership, such as the right to 

control the use of private property.

This tendency w as explicitly  endorsed by the High Court in D ellw ay  Investm ent L td  v N ational A sse t  
M anagem ent A gency, which held that an interest must be a legal right, or very sim ilar to, or connected to, a 
legal right, in order to be recognised as a property right for constitutional purposes. [2010] lEH C 364 , at 
[7.32],

A s Alexander notes, “ [p]reexisting legal and political traditions and culture continue strongly to influence  
the stability and security o f  property rights even where those traditions and culture seem ingly  conflict w ith or 
are in tension with constitutional expressions."Alexander, note 16, at 245.

Another good exam ple o f the weakness o f the liberal orientation in Irish constitutional property law is the 
broad category o f  purposes that the Irish courts have accepted as counting as sufficiently public in nature to 
justify  expropriation. See infra, at 364-365.

Radin, note 17, at 129. She explains that conceptual severance “ ...hypothetically  or conceptually ‘severs’ 
from the w hole bundle o f rights just those strands that are interfered with by the regulation, and then 
hypothetically or conceptually construes those strands in the aggregate as a separate w hole thing.” Ibid, at 
128.
^*'(1975) 109 ILTR 69.

Ibid, at 84-86.
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This rejection of “conceptual severance” demonstrates that the courts’ liberal 

conception of property is weak?^ Nonetheless, the courts have in some cases applied the 

Central Dublin Development Association approach in a manner that resembles “conceptual 

severance,” thereby appearing to assert a stronger liberal idea of property. For example, in 

Blake v Attorney General and ESB v Gormley, interferences with the right to determine the 

use of private property were held to be sufficient to render the impugned restrictions unjust
27absent provision for compensation. The courts have oscillated between an approach to 

constitutional property rights adjudication that reflects a strong liberal conception of 

private ownership, and an approach driven by public-interest considerations, traceable to 

Article 43.2. The dominant approach in the more recent case-law, determined through 

proportionality analysis, reflects the weaker liberal view, as it considers the impact of a 

restriction holistically, against the backdrop of an owner’s full catalogue of rights.

Part II - Incomplete Enforcement of Liberal Property-Values
Irish constitutional property doctrine reflects a number of the values identified in Chapter 1 

that are generally associated with a liberal conception of property. However, those values 

are under-developed in the doctrine and are qualified by communitarian values. In addition, 

they overlap and are at times mutually inconsistent. The courts have proven unwilling to 

take the strong liberal principles they have articulated in some cases to their logical 

doctrinal conclusions. For example, the values surrounding the importance of private 

ownership in securing individual development, as well as privacy and independence within 

communal life, are only partially protected in Irish constitutional property doctrine, since 

security of possession is only weakly guaranteed. Furthermore, the meaning of “property” 

does not extend to all valuable interests upon which individuals rely for their material 

survival. Security of expectation of value is also heavily qualified, as an owner may not be 

entitled to full compensation if dispossessed, and will have little certainty as to the 

protected scope of his rights.

Strong statements adopting liberal property-values are often made where judges are 

conscious that an aspect of property theory supports the conclusion they wish to reach in 

the case, which is in turn often influenced, consciously or unconsciously, by property 

theory. The theory comes to the surface occasionally in cases where it has influenced

Radin connects the constitutionalisation o f conceptual severance to a strict liberal conception o f property. 
Radin, note 17, at 129.

B lake v A ttorney G enera l [1982] 1 IR 117, ESB v G orm ley  [1985] I IR 129.
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doctrinal development. However, it does so sporadically and inconsistently, since the 

driving force is not a particular theory of property, but rather varied images of property 

held by judges that are intuitively influenced in an ad hoc manner by such theories, as well 

as by instinctual notions of fairness and justice in social life. It is such images and their 

implications for the State’s regulatory power that determine cases, rather than any 

coherently developed theory of property.

Individual Personality and Personhood, Privacy, and Independence
Irish constitutional property doctrine contains seeds of a liberal “personality” or

“personhood” perspective on property. As outlined in Chapter 1, personality theory regards 

private ownership as important in enabling individual development. This sentiment was 

particularly strong in the Health Bill case, where the Court approved the connection drawn 

in Buckley v Attorney General between property and individual personality, and
29characterised private property as central to individual humanity. It was also significant in 

DPP V Barnes, which stressed the importance of private property (specifically, the home) 

to individual and familial development. Barnes also constitutionalised the liberal image 

of “home” as “castle” and robustly protected the right of an owner to exclude others from 

his home.^'

So far, the individual personality rationale for private ownership has been 

employed largely at the level of rhetoric, rather than as a basis for doctrinal development. 

The potential implications of this commitment for constitutional property doctrine, if 

carried to its logical conclusions, are two-fold. First, courts should arguably identify and 

enforce a hierarchy of interests within the institution of private ownership deserving of 

varying degrees of protection. Second, courts should strengthen security of possession of 

private property through stricter scrutiny of the reasons that justify the expropriation of 

private property that is important to individual development.

In Barnes, Hardiman J placed homeownership at the top of the spectrum of 

interests protected by private ownership, above personal property, which in turn ranked

Joseph Singer puts it, “[w]e approach the question o f defining property rights partly by adopting
conceptions of what ownership means. These conceptions are embodied in conscious or unconscious images 
that orient our thinking in particular directions and frame our analysis o f the underlying policy question.” 
Joseph W. Singer, “The Ownership Society and Takings o f Property: Castles, Investments, and Just 
Obligations” (2006) 30 Harv Entl L Rev 309, at 313.

[2005] 1 IR 105, at 201-202, approving Buckley [1950] IR 67, at 82.
[2007] 3 IR 130, at 148-149.
Ibid, at 149.

364



above fungible p ro p e r ty .T h is  echoes Margaret-Jane Radio’s “personhood dichotomy”, 

which was discussed in Chapter 1. The consequence for constitutional property doctrine of 

the adoption of such a dichotomy would be that property held to be constitutive of 

individual personality and personhood would receive stronger judicial protection than 

property held for its use or exchange value.^^ Private ownership would not be conceived of 

as a unitary institution, but rather as an institution encompassing a wide range of interests 

of varying importance to the values sought to be attained through the protection of private 

o w n e rsh ip .T h e  key challenge of such an approach lies in identifying a basis for locating 

interests on the spectrum between fungible and personal property. While the home is easily 

intuitively located at the top of any hierarchy of property interests, many other interests 

cannot be situated on such a spectrum with so little controversy, meaning an object-focus 

or an interest-focus must form part of judicial analysis in property rights cases. Radin 

states that judges should apply such a focus in practice by drawing on society’s cultural 

commitments concerning property.

The Irish courts have given weak protection to expectations of value surrounding 

speculative economic activities, as evidenced in PMPS v Attorney General, Pine Valley 

Development v The Minister fo r  the Environment and Re Article 26 and Part V o f  the 

Planning and Development Bill 1999, and more generally to the right to profit from one’s 

land.'^® On the other hand, they have strongly protected the rights of owners who have 

personally invested themselves in certain forms of property, as seen for instance in An
TilBlascaod Mor Teoranta v Commissioners fo r  Public Works. Therefore, while a 

“propeity-spectrum” indexed to individual personality and personhood has only been 

expressly identified in one case {Barnes), and in the context of Article 40.5, rather than 

Article 40.3.2° and 43, a similar pattern is identifiable in the conclusions reached by the 

courts in other cases.

The courts have not gone further and subjected all measures interfering with 

personal property to heightened scrutiny, although they have stated that such scrutiny is

Ibid, at 148-149,
Radin, note 17, at 66. C /A ilb h e  O ’N eill, “Property Rights and the Power o f Eminent D om ain,” in Eoin 

Carolan and Oran D oyle eds, The Irish Constitution: G overnance an d  Values (Thom son Round Hall, 2008) 
431 , at 435.

Cy W illiam s, note 2, at 294.
Radin. note 17, at 18.
PM PS  V A ttorney G enera l [1983] 1 IR 339, Pine Valley D evelopm en ts  v M inister f o r  the Environm ent 

[1987] 1 IR 23, Re A rticle  26  and P art V o f  the Planning an d  D evelopm en t B ill 1999  [2000] 2 IR 321.
An B lascaod  M or Teoranta v The C om m issioners o f  P ublic W orks [1998] lEHC 38.
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appropriate in cases involving the compulsory acquisition of private property. In practice, 

they treat all property rights as fungible by deferring substantially to the reasons advanced 

by the legislature to justify expropriating private property rights. As was discussed in 

Chapter 6, a “public purpose” justification for the compulsory acquisition of private 

property is a classic feature of a liberal conception of property designed to prevent the 

expropriation of private property for private, as opposed to public, benefit. While such a 

requirement has been articulated by the courts, it has been held to be satisfied by very 

general objectives. This approach creates tension between the property-values of 

individual personality and development endorsed by the courts and the reality of the 

protection afforded to security of possession, and confirms that the liberal orientation of 

Irish constitutional property doctrine is incomplete.

Given the tendency of Irish judges to adjudicate on constitutional property rights 

issues on the basis of unarticulated assumptions, the spectrum approach poses the risk of 

increasing rather than alleviating incoherence and obfuscation in Irish constitutional 

property doctrine, with judges drawing on their intuitions about the relative importance of 

different kinds of property without providing justificatory argument to support their 

conclusions. While a dichotomy between personal and fungible property may flow 

logically from the theoretical ideas about property’s function bubbling under the surface of 

the doctrine, and may help to explain ex post facto  why some property rights are protected 

more strongly than others by judges, it is unlikely to assist owners in predicting in advance 

the degree of security of possession that they have over their property unless a more 

rigorous and systematic approach is adopted by the courts. However, a “personhood 

dichotomy” could potentially relieve the tension between the Supreme Court’s stated view 

in Clinton v An Bord Pleandla that the right to private property is more than a right to 

compensation, and the reality of its analysis, which tends to reduce private property cases 

to a dispute over compensation."^® By identifying a specific category of property (personal 

property) where security of possession is at issue, and distinguishing that category from 

cases where security of expectation as to value is central (fungible property), the courts 

could begin to focus on compensation only in cases where it actually is the core area of 

contention. This could lead to a strengthening of protection for security of possession in

Clinton v An Bord Pleandla [2005] lEHC 84, [2007] 4 IR 701. 
”  Ibid.
'‘“c /O ’Neill, note 33, at 439.
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cases where it is demanded by the nature of the property in issue, and to a better developed 

judicial understanding of compensation’s function in constitutional property doctrine.'*’

Another aspect of this liberal theme running through Irish constitutional property 

doctrine is the function of private property in securing independence and privacy to 

individuals, as particularly evidenced by the case-law interpreting Article 40.5 of the 

Constitution. Again, however, this professed value is not fully or consistently realised in 

the doctrine. As discussed in Chapter 4, the courts have been slow to extend constitutional 

protection to what Charles Reich terms “government largess” -  valuable interests that are 

held by individuals as a result of some decision of the government.'*^ Reich argues that 

individuals need some security over such interests if the institution of private ownership is 

to perform its privacy and independence-enhancing functions.'*^ He contends that the fact 

that a valuable interest is created by government should be irrelevant to its status, and 

instead the focus should be on the function performed by the interest in question.'*"* 

However, in the regulatory context, two relevant functions have to be considered: first, the 

intended function of the regulatory system in question, which at its most basic level can 

usually be characterised as being to regulate some activity in the public interest (which 

may or may not involve the creation and protection of valuable individual interests); and 

second, the practical function of the regulatory system, which may be to produce and 

allocate valuable interests to individuals. The second function does not displace the first, 

meaning that the origin of valuable interests created by regulation creates a basis for courts 

to give substantial weight to the public interest in dealing with regulatory interests.

At the same time, there is a clear need, in light of the role of private property in 

enhancing individual independence and privacy, to afford individuals some security over 

valuable regulatory interests upon which they depend, especially given the Supreme 

Court’s acceptance of property’s importance for both individual humanity and for the

■*' I am grateful to Mr David Kenny for suggesting this argument to me.
Charles Reich. “The N ew  Property” (1964) 73 Yale U  733, at 779.
A s R eich puts it, “[i]f  w e are to safeguard liberty in the com ing age when new  property w ill predominate 

over all other forms o f wealth, w e w ill have to create more ownership rights than now exist. W e should  
boldly face this necessity, for otherwise the institution o f individual property w ill cease to exist for m ost 
people, and with this disappearance there w ill be a fundamental alteration o f  our social environm ent away  
from independence and toward an enervating and stifling dependence upon authority.” Charles Reich, “The 
Liberty Impact o f the N ew  Property” (1990) 31 William and M ary L R ev  295, at 304-305.

Reich argues, “[t]he conditions that can be attached to receipt, ownership, and use depend not on where 
property cam e from, but on what job  it should be expected to perform. Thus in the case o f  governm ent 
largess, nothing turns on the fact that it originated in governm ent. The real issue is how it functions and how  
it should function.” Reich, note 41, at 779.
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democratic system.'*^ This may be best achieved by drawing on the principles applied by 

the courts in addressing legitimate expectations arguments concerning State-created 

entitlements. Such an approach would give individuals procedural protections, such as 

notice and a right to be heard, thereby allowing owners to participate in decision-making 

processes that affect their property rights. In some cases, it could result in the recognition 

of an entitlement to substantive benefits, subject to the public interest. As such, it would 

provide a degree of security of expectation for holders of valuable interests arising out of 

regulatory regimes or statutory protections."^^

By excluding some valuable interests from the meaning of “property” under the 

Constitution, the courts may conceal balancing judgments in their preliminary 

determination that something is “not property.” Moreover, following Dellway Investment 

Ltd V National Asset M anagement Agency, if a valuable interest or entidement cannot be 

brought within the category of property rights and be shown to be materially affected by an 

impugned measure, holders will have no right to fair procedures.'^’ Excluding the holders 

of some valuable interests generated by statutory schemes from fair procedures conflicts 

with a communitarian counter-trend identifiable in the doctrine that favours a participation- 

oriented understanding of property, which is considered in the next part of this Chapter.

Security o f Expectations and Compensation
In Chapter 5, it was noted that the courts are more likely to strike a measure down where it 

is retrospective in application, demonstrating a concern to protect legitimately formed 

expectations in relation to private property. However, it is evident from the principles 

governing the measure of compensation payable to dispossessed owners discussed in 

Chapter 6 that the Constitution does not fully guarantee this property-value. The doctrine 

does not reflect a strong liberal conception of property, which, following the “conceptual 

severance” approach, would require full compensation for all interferences with property 

rights. In fact, full compensation is not even stricdy required in cases where the whole 

“bundle of rights” held an owner is expropriated. Three models of compensation are 

identifiable, reflecting different understandings of the role of compensation, and of the 

correct balance between individual and social concerns.

The Health Bill case [2005] 1 IR 105, at 201-202. 
C /C hap ter 4, at 178-181.
[2010] lEH C 364, at [7.14] -  [7.15],
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The “market value” compensation model is designed to give an owner the value 

that a willing purchaser would pay for the acquired property and a willing vendor would 

accept. The compulsory nature of the sale is left out of account and compensation is 

assessed as if the property was being sold on the open market. Consequently, the market- 

value measure does not necessarily compensate for all the losses suffered by a 

dispossessed owner, since the owner in most cases parts with the property unwillingly."^^ 

The dispossessed owner gets the value of the lost property, which may or may not be 

sufficient to replace that property depending on market circumstances. Market-value 

compensation principles respect legitimate expectations formed by owners as to the 

transfer value of their property, not its possession or use value.

“Make-whole” or “equivalence” principles restore the dispossessed owner to the 

position he would have been in if his property had not been compulsorily acquired, thereby 

vindicating security of expectations more fully than market value compensation, but at 

greater cost to the exchequer. Under this model, the purpose for which the acquired 

property was originally held is relevant, and replacement value is secured to an owner. The 

actual use of the property is restored insofar as is practicable through a financial award. For 

example, “make-whole” principles could require compensation for the costs of relocating 

following the compulsory acquisition of a home, in addition to the market value of the 

property. They require consideration not just of the economic value of acquired property, 

but also of its use value.

Finally, compensation may be discounted to reflect the public interest in the 

restriction. This begs the question of what function compensation is playing under such a 

model. Clearly, it is not designed to vindicate the dispossessed owner’s expectations of 

value, nor the loss of the use of the acquired property. Another potential function played by 

compensation for the compulsory acquisition of private property is securing fairness in the 

distribution of the costs of attaining public goods. The requirement to pay compensation 

can be seen as ensuring that the State does not impose targeted burdens on particular 

individuals or groups in society to pay for public b e n e f i t s . I f  the role of compensation is 

to operate as an equalising check on the distribution of burdens in society, “double-

A s Jack Knetsch notes, “[m ]ost owners are unw illing to sell their holdings at the prevailing market prices, 
not because they are irrational or unreasonable, but sim ply because they place a higher value on the particular 
properties than other people do.” Jack L. K netsch, P ro p erty  R ights an d  C om pensation: C om pulsory  
A cquisition  and O ther L osses  (Butterworths, 1983), at 39-40.

O ’Neill describes this approach to com pensation in the context o f com pulsory acquisition as “ ...an  
approach which view s com pensation from the perspective o f  the purchaser alone,” note 32, at 435.

See Frank I. M ichelm an, “Property, U tility and Fairness Com m ents on the Ethical Foundations o f  ‘Just 
C om pensation’ Law” (1967) 80 H arv L Rev  1165, at 1235.
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counting” of the public interest is inappropriate, since the greater the public interest in the 

acquisition or restriction, the fairer it seems from a liberal perspective that the costs of the 

burden should be spread across society.

However, as was shown in Chapter 5, the courts sometimes uphold measures that 

burden discrete groups in the public interest. This reflects tension between liberal and 

communitarian inclinations in the judicial understanding of property. From a liberal 

perspective, the need to protect individuals against exploitation in the public interest is 

paramount. In contrast, the image of the “over-bearing state” underpinning strict 

compensation principles does not fit easily with the clear statement in Article 43 that the 

exercise of property rights should be controlled by “the principles of social justice” and 

“the exigencies of the common good.” In addition, an absolute requirement of full 

compensation in all cases where a legislative measure affects property rights would impede 

the efficient running of the State. This pragmatic concern feeds into the judicial 

development of compensation principles. Accordingly the desire of courts to uphold 

targeted burdens and below market-value compensation in at least some cases is 

understandable, particularly given the communitarian values enshrined in Article 43.2.

Nonetheless, such reductions in the value of compensation require judges to re

think, and perhaps re-rationalise, the function of compensation in legitimising interferences 

with property rights that would otherwise be unjust. The right to private property is unique 

amongst constitutional rights, since it is generally regarded as acceptable to take it away 

provided monetary compensation is paid to the rights-holder and the acquisition is in the 

public interest, broadly construed. The assumption undeipinning this distinctive treatment 

of private property rights appears to be that monetary compensation either prevents or 

remedies an interference with the right. Once compensation is discounted in the public 

interest, it cannot perform that function. It may ensure a degree of distributive fairness, and 

it may restore part of the economic value of the property rights lost by an individual, but it 

does not prevent or fully remedy an interference with property rights. It represents a 

limitation of the liberal understanding of property by communitarian concerns.

If the adversarial structure set up by Article 43 is to be consistently adhered to by 

the courts, discounted compensation should be assessed to determine if it accords with the 

“principles of social justice” and the “exigencies of the common good.” Article 43.2,

As M ichelm an notes, “to insist on full com pensation to every interest which is disproportionately burdened 
by a social m easure dictated by efficiency would be to call a halt to the collective pursuit o f efficiency.” Ibid, 
at 1178.
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coupled with the general rejection by the Irish courts of a “conceptual severance” approach, 

suggests that it usually will. However, more is required than a general assertion that “the 

principles of social justice” can justify less than market value compensation. Security of 

expectations is limited whenever compensation is reduced or refused in the public interest. 

Consequently, judges should be conscious of the competing individual and social values at 

play when assessing arguments that the public interest warrants not only an expropriation 

of private property, but the withholding of full (or indeed all) compensation from the 

dispossessed owner. While that may or may not be the case, according to the model 

adopted in Article 43 the two questions are distinct and should be considered on their own 

terms to assess whether an acquisition is justified, and whether compensation is required. 

Alternatively, judges could draw on Article 43.2 to develop a theory of ownership 

obligations to explain why private property rights do not encompass an absolute right to 

full compensation in particular circumstances.^^

More broadly, security of expectations presupposes that the meaning and scope of 

the right to private property is clear and knowable. An owner needs to be able to predict 

with at least some degree of certainty when his property rights can be adversely affected by 

State action. In fact, as has been seen throughout this Thesis, the “dimension of stringency” 

is entirely unclear in Irish constitutional property d o c tr in e .T h e  protection afforded to 

private property rights turns on a case-by-case balancing of the public interest against 

individual rights to determine whether an “unjust attack” has occurred, with little or no 

consistency or transparency in the factors that determine those judgments. Absent greater 

clarity and stability as to the relevant considerations, security of expectations as a goal of 

property rights protection will not be attainable.

Part III - The Communitarian Perspective on Property

Marginality, Process and Democracy in Constitutional Property Doctrine
There is a strand of argument in Irish constitutional property doctrine that focuses on the

positive function that property can play in social life, rather than on its benefits for 

individuals. The values at issue, unlike the liberal values considered in the previous section, 

are communitarian in nature. They include ideas of social justice requiring particular

”  C f infra, at 375-380.
See  Underkuffler, note 4, at 26-21 , for discussion o f  the “dim ension o f  stringency” in a conception of 

property.
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attention to be paid to the protection of vulnerable groups in society, and republican ideas 

concerning the role of private property in sustaining the democratic system through 

ensuring that voters are independent from the government and can vote freely.

While the conception of property applied by the Irish courts is, as van der W alt 

terms it, “centred” insofar as it presupposes that property is central to both the individual 

and society at large, it is applied through the prism of the margins, since its exercise must 

be in accordance with “the principles of social justice.” '̂* Van der W alt argues,

[a] focus on the margins ...should involve more than just having 
sympathy or greater understanding for those in the margins because of 
their social context; it should include developing an eye for the power 
and status of their position in the margin and the reasons for their 
challenge to the regime.^^

This approach was clearly adopted by the Supreme Court in the Health Bill case.^^ The 

Court characterised the right to private ownership as, “ ...one of the pillars of the free and 

democratic society established under the Constitution,” reflecting the importance of private 

property in ensuring that individuals have the independence and security they need to 

properly participate in the democratic system.^^ It stressed the politically weak nature of 

the group that was targeted by the expropriatory measure in question, and the relative 

poverty of its members compared to the rest of society.^^ On the basis of Article 43.2’s 

reference to social justice, it determined that the property rights of vulnerable owners 

should be strongly protected, because interferences with their property rights would have a 

proportionately greater effect on them.^^

The Health Bill case indicates that the constitutional protection of private property 

is a key part of the democratic system, echoing the republican understanding of private 

ownership as a mechanism for strengthening democracy discussed in Chapter 1. The 

notion of “property as propriety,” concerned with the status of individuals in society, is 

also identifiable in the decision. It suggests that an approach to constitutional property 

rights adjudication that is “participation-oriented” and “representation-reinforcing”, to 

borrow from John Hart Ely, may be appropriate in the Irish constitutional context.^” Ely

Van der Walt, note 8, at 231.
”  Ibid, at 245-246.
“  [2005] 1 IR 105, at 201-202.

Ihid, at 202.
See eg ibid, at 203.

”  Ibid, at 202.
“  John Hart Ely, Democracy and Distrust -  A Theory o f Judicial Review  (Harvard University Press, 1980), at 
87.
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argued that judicial intervention was appropriate where the “channels o f political change” 

might be closed to some individuals or groups in society, and he identified the Takings 

Clause of the Fifth Amendment to the US Constitution as having the function o f protecting 

minorities against unfair exploitation by majorities.^' Similarly W illiam Treanor argued 

that in “takings” cases, courts should focus on identifying and resolving instances of  

process failure, such as where “discrete and insular minorities” are exploited in the public 

interest.^^

Applying this approach to constitutional property rights adjudication, judicial 

intervention to protect private property rights is particularly warranted where the group 

targeted by a restriction is socially and politically weak and would not be able to defend its 

interests through the political system, meaning that it would be deprived of the 

independence intended to be guaranteed to its members through the protection of their 

property rights.®  ̂ A cycle emerges if such an approach is not adopted whereby the property 

rights o f politically weak groups are diminished through State action, thereby further 

reducing their influence within the political process and exposing their property rights to 

yet more restriction in the interests of the majority. Judicial concern to avoid this cycle of 

marginalisation may explain in part the robust approach adopted by the Supreme Court in

The Takings Clause provides “ ...no r shall private property be taken for public use, without just 
com pensation.” Ely characterises this clause as p roviding"...yet another protection of the few against the 
m any.” Ibid, at 97. He notes that it means “ [i]f we want a highway or a park we can have it, but w e 're  all 
going to have to share the cost rather than imposing it on some isolated individual or group.” Ibid, at 97-98.

Treanor argues, “ [c]ompensation is due when a governm ental action affects only the property interests of 
an individual or a small group of people and when, in the absence of compensation, there would be a lack of 
horizontal equity (ie when com pensation is the norm in sim ilar circum stances).” W illiam Treanor, “The 
Original Understanding of the Takings Clause and the Political Process” (1995) 95 Colum L Rev  782, at 873. 
The phrase “discrete and insular m inorities” comes from Justice Stone’s footnote four in the Supreme C ourt’s 
decision in United States v Carotene Products, where he stated;

It is unnecessary to consider now w hether legislation which restricts those political 
processes which can ordinarily be expected to bring about repeal o f undesirable 
legislation, is to be subjected to more exacting judicial scrutiny under the general 
prohibitions of the Fourteenth Amendment than are most other types of legislation...

Nor need we enquire whether similar considerations enter into the review of 
statutes directed at particular religious... or national... or racial m inorities...; whether 
prejudice against discrete and insular minorities may be a special condition, which tends 
seriously to curtail the operation of those political processes ordinarily to be relied upon 
to protect minorities, and which may call for a correspondingly more searching judicial 
inquiry.

United States v Carolene Products Co (1938) 304 US 144, at 152-153 (citations omitted). E ly characterises 
both of these paragraphs as concerned with participation in the political processes by which com peting values 
in society are accommodated. Ely, note 60, at 77.

Ely describes how political processes can fail minority groups as follows: “ [m]alfunction occurs when the 
process  is undeserving o f trust, when (1) the ins are choking off the channels o f political change to ensure 
that they will stay in and the outs will stay out, or (2) though no one is actually denied a voice or a vote, 
representatives beholden to an effective majority are systematically disadvantaging some minority out of 
simple hostility or a prejudiced refusal to recognize com m onalities o f interest, and thereby denying that 
m inority the protection afforded other groups by a representative system .” Ibid, at 103.
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reviewing the Health Amendment Bill. It suggests one way in which judges may in the 

future be non-deferential in reviewing interferences with property rights - where the 

measure targets a small, vulnerable group in society, courts should closely analyse the 

measure to determine its compatibility with Articles 40.3.2° and 43.

Of course, generalised judgment will be required in identifying “discrete and 

insular minorities” deserving of particular protection from the courts, and divergences in 

views will emerge on this issue. In the Health Bill case, the Court acknowledged that some 

elderly people affected by the referred bill did not fit the image of a vulnerable, politically 

disempowered group, but held that most of those targeted did come within that category.^"^ 

In contrast, Ely suggests that legislative targeting of the elderly should not be regarded as 

inherently suspect, since political representatives can be presumed to understand the 

relevant differences that old age entails.^^ He further argues that classifications targeting 

the poor should only be rarely regarded as suspect, because the unwillingness of 

government to give benefits to the poor stems from a reluctance to raise taxes, not from 

any unfair ta rg e tin g .D e sp ite  this potential for disagreements about classification, the 

basic idea that judges should attend with particular care to the impact of property rights 

restrictions on those weakly positioned to protect their interests politically is plausible and 

attractive in light of the centrality of private ownership to the democratic system identified 

by the Supreme Court in the Health Bill case, and in light of the Constitution’s 

commitment to social justice. The identification of a group of owners as particularly 

vulnerable could be explained and justified by judges with reference to “the principles of 

social justice”.

A number of other strands of Irish constitutional property doctrine can also be 

conceptualised as “participation-oriented” and “representation-reinforcing.” The strength 

with which the participation rights of owners and their entitlements to fair procedures have 

been enforced by the courts demonstrates a desire to facilitate engagement in decision

making concerning the distribution of the benefits and burdens of social life.®’ Similarly 

the tendency of the courts in some cases to strike down measures seen to unfairly target 

discrete groups in the public interest can be understood as an attempt to ensure that the

See eg  [2005] 1 IR 105, at 203.
Ely, note 60, at 160.
Ibid, at 162.
Cythe discussion o f fair procedures in Chapter 5, at 191-198.
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State’s coercive power is not abused in relation to groups that are weakly positioned to 

defend their own interests.^*

As was seen in Chapter 5, in many cases the courts have upheld restrictions that 

impose onerous burdens on discrete groups of owners, indicating that not all minorities of 

owners will receive particularly strong protection for their property rights. The 

Constitution does not rule out legislation that redistributes property between groups in 

society, provided a public interest is advanced by the redistribution. From a 

“representation-reinforcing” perspective, this flows logically from the fact that not all 

groups of owners will be unable to protect their interests through the political system. 

Many groups of owners will be well-equipped to organise themselves to lobby for the 

protection of their interests.®^

However, the Irish courts did not engage with the political power of burdened 

groups of owners in cases prior to the Health Bill case, and targeted measures were struck 

down in Blake v Attorney General and Re Article 26 and the Employment Equality Bill 

1996 despite the fact that the groups affected did not appear to be politically weak.^° This 

incoherence in the case-law, and the isolated nature of the statements in the Health Bill 

case, make it hard to predict the likely impact of the decision. It may prove to be a high- 

water mark for a participation-based approach to constitutional property rights adjudication 

that was motivated by the particularly sympathetic facts of the case, or it may be the 

beginning of a new doctrinal direction that will be theoretically grounded and coherently 

developed.

The victim-focus adopted in the Health Bill case puts the personal circumstances, 

and in particular, the social and political status, of the owner affected by a restrictive 

measure at the centre of the assessment of its constitutionality. Therefore, it represents a 

significant modification of the liberal understanding of property by “the principles of social

Radin argues “ [i]f landlords have a dominant vo ice  on the city council, whether form ally or inform ally, 
then w e may judge giv ing over som e o f  their units to the use o f the hom eless as an appropriate contribution  
to their com m unity’s political w ell-being. On the other hand, w e might, as republicans, properly be more 
sceptical about the appropriateness o f the sacrifice if  low -incom e tenants were being asked to relinquish their 
units, or any important entitlem ents associated with tenancy. This concern means that the contextual 
circum stances o f political power, o f  inclusion and exclusion from the actual governing o f the com m unity, 
becom es relevant in cases where a taking is claim ed.” Radin, note 17, at 159.

For exam ple, Saul Levm ore contrasts a general zoning measure with a zoning measure targeted at an 
individual or a sm all group, and suggests that the latter represents the kind o f  restriction that m ight require 
com pensation or som e other form o f  judicial constraint to be im posed upon it. Saul Levm ore, “Just 
Com pensation and Just P olitics” (1990) 22 Conn L R ev  285, at 315.

Blake  v A ttorney G eneral [1982] IR 117, and Re A rtic le  26  an d  the Em ploym ent E quality  Bill, 1996  [1997] 
2 IR 321. For instance, Gerard M cCormack criticises Blake  on this basis, saying “ ...property owners do not 
usually constitute a ‘discrete and insular m inority’ who are unable to obtain accom m odation within the 
political process.” Gerard M cCormack, “B lake-M adigan  and its Afterm ath” (1983) 5 D U  L I  205, at 218.
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justice”, since that conception would disregard such subject-specific factors as irrelevant/' 

If it is followed in future cases, it may force judges to acknowledge and justify the liberal 

orientation of their unarticulated notions of property. It may also prompt them to give 

greater consideration to social justice in determining the existence and parameters of 

private property rights, thereby weakening the liberal structure of Irish constitutional 

property doctrine by bringing social justice considerations expressly to bear in constructing, 

rather than simply in limiting, their conceptions of property. At the very least, following 

the Health Bill case, Irish constitutional property doctrine should in the future attend more 

closely to the connections between private ownership and democracy, and in particular, to 

the importance of protecting the property rights of vulnerable groups that lack political 

power and awareness.

Future Directions - “Social Justice” as “Social Obligation”
The text of Article 43 of the Constitution, and in particular its commitment to social justice,

sits uneasily with some commentators. There has been a tendency to discount the imprint 

of Catholic social teaching on the text of the Constitution as anachronistic and irrelevant, 

or to disavow its impact entirely. This disavowal is used to read social justice out of Article 

43. For instance, Donal O’Donnell argues:

It seems to me that the Constitution can be understood as making a 
classic “first generation” statement of liberal, civil and political rights, 
albeit couched in the unfamiliar language of 1930s’ Catholic social 
teaching. In this way the property rights provisions in the Irish 
Constitution can be seen as entirely consistent with the general thrust of 
the Fundamental Rights section of the Constitution.^^

As AJ van der W alt notes, considerations such as poverty and social vulnerability are not usually relevant 
to a property regim e, and where taken into account “ ...th ey  tend to challenge the integrity o f  existing  
doctrine and even o f the entire theoretical paradigm within w hich the rhetoric and logic o f  the property 
regim e function.” Van der W alt, note 8, at 213-214.

A s Underkuffler notes, “ ...th e  ability to possess physical property and the ability to participate in the 
political process are linked deeply and irrevocably,” Laura S. Underkuffler, “K e lo ’s Moral Failure” (2007) 15 
W illiam  an d  M ary B ill o f  R ights Journal ' i l l ,  at 384. Sim ilarly Frank M ichelm an notes, “ ...property may 
represent more than m oney, because it may represent things that m oney can’t buy -  place, position, 
relationship, roots, com m unity, solidarity, sta tu s...” Frank I. M ichelm an, “Property as a Constitutional 
Right”, (1981) 38 W ashington an d  L ee L Rev  1097, at 1112.

Donal O ’D onnell, “Property Rights in the Irish Constitution: Rights for Rich People, or a Pillar o f Free 
Society?” in Eoin Carolan and Oran D oy le  eds, The Irish Constitution: G overnance an d  Values (Thom son  
Round Hall, 2008) 4 12 , at 429. Sim ilarly Gerard H ogan contends that the fundamental rights provisions 
have their origins in “secular and rationalist theory” more so than in any Catholic teaching. Gerard Hogan, 
“Foreword”, in Derm ot K eogh and Andrew M cCarthy, The M aking o f  the Irish Constitution 1937: Bunreacht 
na hEireann  (M ercier Press, 2007) at 34. He further argues that even if  Catholic teaching did influence the 
drafting o f  the property rights provisions, the case-law  interpreting those provisions has broken loose o f  that
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Similarly, Ronan Keane argues that while “[t]he utility of Article 43, with its contentious 

philosophy and tortured syntax, may be open to question” , Article 40 does not suffer from 

the same problems.^'* He refers to attempts to discern and develop the meaning of “social 

justice” in Article 43 as an “ultimately unrewarding exercise.

Such assessments do not accurately reflect the historical origins of Article 43 that 

were discussed in Chapter 2. Moreover, they fail to give due regard the text of the 

Constitution, particularly Articles 43.2 and 45. Social justice considerations have tempered 

the strength of the liberal model of property that influences Irish constitutional property 

doctrine, and have grounded restrictions on rights acquired under that model. 

Normatively, the social justice provisions of the Constitution balance the individualism of 

Article 43.1 with a communitarian perspective.^^ Therefore, they are an important part of 

the substance of the Constitution’s treatment of private ownership.

However, as on the “liberal” side of the balance, there has been little coherent 

judicial development of the meaning of Article 43.2. Judges have failed to articulate a 

theory of social justice in the context of private ownership, or even to explain the ways in 

which they take social justice into account in constitutional property rights adjudication. 

Rather, as seen in Chapters 5 and 6, the case-law surrounding “unjust attack” involves the 

ad hoc, unreasoned reliance by judges on an eclectic range of factors, such as “economic 

crisis”, distributional fairness, and arbitrariness, with the limits and implications of each of 

the factors usually left unclear in the doctrine.

Chapter 1 outlined a collection of theories of property that can loosely be termed 

social obligation or social relations theories, which emphasise both the origin of property 

rights in social relations, and the constitutive effect of property rights on such relations. 

They echo the teaching of St Thomas Aquinas in emphasising the core function of property 

in maintaining all individuals in a decent life, and in recognising that ownership brings

source. Ibid, at 25. O ’N eill argues, “ [t]he references to “the principles o f social justice” and the “ex igencies  
o f  the com m on good” are so broad and subjective as to be o f  little real guidance.” H ow ever, she does 
acknow ledge that they at least reflect “a communitarian-inspired view  o f  the situations in which it is 
acceptable for the State to exercise the power o f em inent dom ain.” O ’N eill, note 33, at 439.

Ronan Keane, “Land U se, Com pensation and the Com m unity” (1983) 18 Ir J u r T i ,  at 32.
Ibid.
A s van der W alt notes, “ ...so c ia l justice values and principles play an important part not only when it has 

to be established whether a particular regulatory burden placed upon property rights is fair in the sense of 
proportionality, but also in the more fundamental, earlier question whether im position o f  a particular 
regulatory schem e or instrument is constitutionally justified. The social justice issue therefore goes to the 
very heart o f  constitutional property.” Van der W alt, note 1, at 408.

Van der Walt says they “ ...reflect a seem ingly contradictory effort, cast in the form o f constitutional 
obligations, sim ultaneously to exclude others from our property and to care for others by using our property.” 
Ibid. at 400.
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with it obligations to non-owners as well as owners, meaning that the scope of the right to 

private property should reflect communitarian concerns/^

Despite the significance of Scholastic teaching in the drafting of the Constitution, 

Article 43.2’s requirement that property rights be exercised “in accordance with the 

principles of social justice” has not formed the basis for the development of such a theory 

in Irish constitutional property doctrine. The exclusion of obligation language from the text 

itself can be explained by the contemporary papal teaching on property that influenced the 

drafters, which emphasised individual rights rather than duties. However, as was 

demonstrated in Chapter 2, the Catholic Church clearly did recognise a “social aspect” of 

private property, which required that the exercise of private property rights respect and 

promote social justice. The drafters attempted to capture that “social aspect” in Article 43.2. 

Notwithstanding the liberal structure of Article 43, the language they used could easily 

form the basis for the development of a social obligation theory of property by the courts. 

Such a theory would recognise that owners have both rights and obligations flowing from 

ownership, the interaction of which determines the scope of an owner’s power over his 

property in the face of conflicting collective demands. Alexander argues that owners’ 

interests can justifiably be curtailed “ ...on the basis of cultivating the conditions necessary 

for members of our community to live well-lived lives and to promote just social relations, 

where justice means something more that simply aggregate wealth-maximization.”^̂  The 

combined effect of Article 43 and Article 45 of the Constitution was intended to set up a 

structure for imposing exactly these kinds of limitations on private ownership, meaning a 

social obligation approach to private property could appropriately be taken by the courts.

Nonetheless, Article 43.2 has not been developed into a broader evolving theory of 

ownership obligations delineated by considerations of social justice, nor has the vision of 

social justice set out in Article 45 been influential in elaborating the meaning of the 

“principles of social justice”. In most cases, the fact that a legislative objective accords 

with a judge’s intuitive, unarticulated understanding of social justice is treated as a reason 

for deferring to the legislature in respect of a restriction on private property rights. In the 

absence of a “social obligation” norm, judges resort to indeterminate distinctions to 

differentiate cases they find to strike a fair balance between public and private interests 

from those that they conclude are “unjust”. Although relied upon to create an impression of

C/Chapter 2, at 73-76.
Gregory S. Alexander, “The Social-Obligation Norm in American Property Law” (2009) 94 Cornell L Rev 

745, at 819.
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constraint and consistency in judicial decisions, the factors prove indeterminate upon 

application because of the lack of a clear underlying conception of property. For example, 

the usefulness of retrospectivity as a factor presupposes an understanding of the dimension 

of time in relation to property on the part of the judges, while the application of distributive 

fairness as a principle is contingent upon an established theory of the rights flowing from 

private ownership. This problem hampers the courts in rationalising the increasing range of 

restrictions on property rights held to be necessary in modem society.

More fundamentally, the lack of a considered theory of social justice obscures the 

real role of Article 43.2, which was to enshrine in the Constitution a property regime that 

would be socially adaptive and would take account of the needs of both owners and non- 

owners. To that end. Article 45 set out a vision for an institution of private ownership that 

would be firmly embedded in, and controlled by, Irish social and economic life. 

Restrictions were expressly authorised in the interests of social justice and in the pursuit of 

particular goals reflective of Irish culture at the time, such as protecting rural life and most 

significantly, widening the category of owners within the State. Article 43.2 put beyond 

doubt the power of the State to shape the institution of private ownership in Ireland so as to 

attain such goals. The courts have largely ignored the resources that the Constitution itself 

gives them to build a coherent communitarian perspective within their conception of 

property that could inform their analysis of what counts as a property right, what 

consequences flow from such a characterisation, and what interferences unjustly attack 

such a right, thereby helping to resolve the liberal/communitarian tension in Article 43.

The liberal property-values underpinning Irish constitutional property doctrine have 

had a constraining impact on the development of the public-regarding aspect of Article 43, 

for example by justifying the rejection of targeted costs in some cases as unconstitutional.*' 

However, taken to their logical conclusion, the importance of the values secured by private 

ownership for individuals, such as independence, privacy, and personal development, 

suggests that some property should be privately owned by all individuals. While the liberal 

conception of property evokes an image of stability and security, its justifications highlight

The Constitution R eview  Group in 1996 recom m ended the re-drafting o f the property rights provisions of  
the Constitution to include, am ongst other changes, a new qualifying clause providing “ ...property rights, 
since they carry with them duties and responsib ilities, may be subject to legal restrictions, conditions and 
form alities, provided these are duly required in the public interest and accord with the principles o f  social 
justice.” Report o f the Constitution R eview  Group (The Stationary O ffice, 1996), at 366.

See eg  B lake v A ttorney G eneral [1982] IR 117 and Re A rticle  2 6  an d  the E m ploym ent E quality Bill, 1996  
1997] 2 IR 321, but contrast eg Re A rticle  26  an d  P a r t V o f  the P lanning an d  D evelopm en t Bill, 1999  [2000] 
2 I R 3 2 1 ,

379



the need, from a social justice perspective, for the redistribution of property. As Jeremy 

Waldron notes:

People say that the right to property is important in our society, and they 
defend it with reference to freedom, autonomy, and the development of 
independence and responsibility in the individual. They then claim that 
the right is merely a right to an opportunity to acquire things, thinking 
(quite correctly) that this is easier to attain than the ideal of property for 
all. But they fail to notice that the values with which they defend it, if 
they are followed through, take us far beyond a mere opportunity. They
are values which are simply not satisfied, in anyone’s case, until that

82person is in possession of significant property of his own.

The institutional guarantee of private ownership in Article 43.1 simply protects the 

opportunity to own property, not a substantive right to property, while Article 40.3.2 

protects property rights that an individual happens to acquire against “unjust attack”. Thus 

neither the general nor the special rights in respect of private property secured by the 

Constitution give an individual a right to property. Freedom to own, rather than 

ownership, is guaranteed. As such, there is a tension between the rationales identified for 

the right of private ownership in the Irish constitutional context, and its scope. Given its 

ambit, the liberal values advanced by private ownership in the Irish constitutional context 

can only ever be partially effectuated.

Despite this fact, and notwithstanding the liberal structure of Article 43, Waldron’s 

insight should prompt greater sensitivity on the part of judges to the empowering and 

disempowering effects of the institution of property that is enforced through constitutional 

property doctrine. It suggests that private property should not be interpreted as an 

exclusionary institution as it was for instance in McDonagh v Kilkenny County Council and 

Dublin City Council v Gavin, where the courts held that even in cases of urgent necessity, a 

trespasser had no claim to occupation that could have weight against the owner’s legal 

right to recover possession.*'^ Article 45 indicates that the goal of property for all is

Jeremy Waldron, The Right to Private Property  (OUP, 1988), at 416. He argues “[i]t is no good calling on 
‘liberty’ or ‘autonomy’ as a way of defending one's favourite position, if one is not prepared to follow  
through on that commitment and accept whatever other, perhaps less congenial, positions those values would 
also imply.” Ibid, at 416-417.

The terms “general-right-based” and “special-right-based” are taken from Waldron, ibid, at 117.
McDonagh v Kilkenny County Council (23 October 2007) (HC), Dublin City Council v Gavin [2008] lEHC 

444.
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constitutionally protected, and this should inform the meaning of “social justice” in Article 

43 .2.*^

Together, these points suggest that in formulating a conception of property, judges 

should attend to its impact on non-owners as well as o w n e r s . T h e  victim focus adopted in 

the Health Bill case could be expanded to require attention to be paid in constitutional 

property rights adjudication to the impact of decisions on non-owners, thereby giving real 

effect to the “social aspect” of private p r o p e r t y . I t  could provide a useful springboard 

from which Article 43.2 could be meaningfully developed into a theory of social obligation 

that would improve the coherence of Irish constitutional property doctrine, and would help 

to clarify the relationship between the liberal and communitarian elements in the Irish 

constitutional protection of private property.

Conclusions
Irish constitutional property doctrine lacks a clear conception of property and fails to 

provide guidance as to the meaning and scope of individual property rights. The decisions 

are ends oriented, as judges rule on the basis of their overall views of the fairness of 

restrictions on property rights and rationalise their conclusions using a plethora of 

inconsistently applied distinctions and factors. While a number of property theories are 

latent in the decisions, the ideas and commitments those theories entail are observed 

obliquely, occasionally at the level of dicta, but more usually at the level of unarticulated 

assumption on the part of judges. In enforcing the institution of private ownership and in 

determining its scope, judges are influenced by their perceptions of its value, which feed 

back into the doctrine. However, the logical implications of the relevant theories of 

property are not usually carried through in decisions, and strong statements of principle 

often appear in isolated cases and remain undeveloped.

As long as constitutional property doctrine continues to turn on ad hoc, 

unexplained judicial notions of fairness and justice, and of the value of private ownership, 

reasoned debate over the outcomes in particular cases will remain impossible.

Indeed in Shirley v A O  Gorm an  [2006] lEHC 27, Peart J endorsed redistribution in the interests o f social 
justice as a legitim ate objective for inferences with property rights. C f  Chapter 6, at 237-238.

A s van der W alt notes, “[i]n the margins, property law is as deeply concerned with the absence o f property; 
no-property; not-property; as it is with property.” Van der W alt, note 8 at 238.

Singer notes “[b]ecause property rights may conflict -  both with other property rights and with personal 
rights -  w e cannot sensib ly understand or shape property law  without attending to the effects o f  recognizing a 
particular individual entitlem ent.” Singer, note 3, at 203.
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Consequently, a change in judicial approach is required. To improve the clarity and

coherence of the constitutional protection of private property rights, judges will have to

acknowledge rather than conceal the fact that decisions concerning the scope of private

property rights affect the distribution of resources with society, since they determine the

circumstances in which an individual can possess and exploit what he owns regardless of
88the collective consequences of such freedom. Through their decisions, judges must work 

out their relationship to the elected branches of government in striking the balance between 

individual and communitarian values in the context of private ownership, rather than 

continuing to defer overwhelmingly to the legislature without justifying such deference.

Constitutional property rights adjudication in the context of provisions that protect 

private property rights against “unjust attack”, subject to a regulatory power delineated by 

“the principles of social justice” and exercisable to secure “the exigencies of the common 

good” structurally demands judgment. Judges must inevitably exercise discretion in 

interpreting and applying the concepts that are at the heart of the constitutional protection 

of private property rights. The courts should place the question of “unjust attack” at the 

heart of their analysis and squarely confront it through a clear articulation of the property- 

values and other considerations that influence their decisions, rather than concealing the 

rationale for their judgments behind indeterminate and inconsistently applied distinctions. 

The factors employed should be justified and explained with reference to the Constitution, 

as should any deference that is extended to the legislature’s judgment. Where they 

influence decisions, philosophical positions on private property should be expressly 

discussed, rather than merely operating under the surface, in order to force reasoned debate 

about the decisions and the values that they promote. It is only through such debate that a 

coherent conception of property in the Irish constitutional context will be developed. The 

current ends driven approach should be made more transparent through an express 

recognition that the end sought is a fair balance between the liberal and communitarian 

elements of the protection of private property in the Constitution. The quest for constraint 

should be directed towards achieving consistency and clarity through explicit justificatory

** A s M ichelm an puts it, “[t]he question o f distribution is endem ic in the very idea o f  a constitutional schem e  
o f proprietary liberty.” Frank M ichelm an, “Liberties, Fair Values, and Constitutional M ethod” (1992) 59  
Univ o f  Chi L R ev  91, at 99.

Alexander astutely notes, “[c]onstitutional property is ...a b o u t internal struggles for pow er am ong various 
governm ental institutions. Property clauses, like other constitutional provisions, are about who gets to decide  
what.” Alexander, note 16, at 247. A nswering this question w ill require judges to reconsider the fault lines  
they have drawn between their functions in relation to distributive and com m utative justice in cases such as 
O ’R eilly  v Lim erick C orporation  [1989] 1 ILRM 181 and TD v M in ister f o r  E ducation  [2001] 4 IR 259. See  
Chapter 5, at 212-213.
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reasoning. As Singer argues, imposing such a standard “ ...is likely to constrain judges 

better than a theory that suppresses the truth of conflict and which protects judges from 

having to make the hard choices implicated in hard cases.

Underkuffler accurately describes the particularly challenging issues arising in 

constitutional property rights adjudication as follows:

Property rights are, by nature, social rights; they embody how we, as a 
society, have chosen to reward the claims of some people to finite and 
critical goods, and to deny the claims to the same goods by others. Try as 
we might to separate this right from choice, conflict, and vexing social 
questions, it cannot be done.^'

That fact, and the complexities and tensions it necessarily entails for constitutional 

property rights adjudication, can either be confronted openly, or hidden behind distinctions, 

arguments and rules that do not explain the real task being undertaken by judges. The 

conclusion of this Thesis is that it is better forjudges to squarely confront the deep tension 

between liberal and communitarian values in the protection of property rights in the Irish 

Constitution by developing the meaning of the competing values and explaining and 

defending their choices in individual cases. Ultimately, the adoption of a new judicial 

methodology, one focused on frankly explaining answers rather than on obscuring the fact 

of judicial choice, is required. Judges must develop an approach centred on clear and 

candid acknowledgment of the exercise of discretion, and on the justification of decisions 

through explicit reasoned argument. In this way, the intuitions concerning the meaning and 

value of private property, and of justice and fairness in social life more generally, that 

currently animate decision-making could be exposed, forcing considered judicial debate 

about the rationale for the protecting private property rights and the scope those rights 

should have in the Irish constitutional context. Over time, a theory of property could 

emerge that, while not establishing a set of rules for constitutional property rights 

adjudication, would provide a much clearer picture of the purpose, content and extent of 

the protection for private property rights in the Irish Constitution, and would enable the 

development of doctrine that could give coherent effect to the values sought to be 

promoted through such protection.

Singer, note 3, at 213.
Laura S. Underkuffler-Freund, “Property: A Special Right” (1996) 71 N otre  D am e L R ev  1033, at 1046. 
Sim ilarly, Singer notes, w e lack “ ...a  concept o f private property that is self-executing and which preserves 
us from the need to make moral judgm ents about the appropriate definition, allocation, and distribution of  
powers over property.” Singer, note 3, at 207.
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